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PRIVY COUNCIL . 
Appeal from the Sind Judjciale*Oommis- 
sioner’s Oourt 
April 7, 1938 
Lorp WEIGHT, Lorn Romue, SIR LANOBLOT- 
SANDERSON, BIR Saat Lar AND SIR Ggoren 
RANKIN 
Tas COMMISSIONER or INCOME-TAX, 
| BOMBAY PRESIDENOY anv ADEN— 
APPRLIANT o 2 


wh 


Msssrs. KHEMOHAND- RAMDAS— ` 
'._ +’. Bespospayts | | 


‘Income Taz Act (XI -of 198%), a8,-39 (9), Ú). 23 
(2), 83,2. 66,539, 34, 35, 38 Notes - OÑ; a a 
val 8. Ad A ary (4)>-Fatlura 

maer s, 20 (4)—Meantime firm getting ttself regis 
tered—No stiper-tax ` pi a Pee Oo ane, 
under s, ‘33 cancelling registration— Orilér by Income- 
tax Officer on-May' 4, 1939, issuing notice of demand 
„for ,super-tax more than one year after ‘close of 
fiscal year and morethan one year after dates of 
Seed saan Li kn order, tf matntain- 
l - nt -if one under s. 93 (4}—Questton 
for High Court, +f any—Limitation Dab nan 
“under s8. 23,and 29-——Commissioner's ‘powers under 
8. ni, of—" Assessment sunder Act", mean- 


-On -failure ofan assesseeo 
‘notites-under '-8s.:33-(9) T 
; a assessoed 

8. 23 (4), of the Income Tax Act "meanti 
the assesses firm’ got itgalf registered MP eer 
super-tax under s. 55f The ‘Commissioner of-Income- 
-tax. acting. under s, 33 caiicalled- the registration. 
The Income-tax Officer in. pursuance of the cancella- 
„tion issued on Ma 4, 1929, the following order on 
the assesses: be firm “was originally assessed to 
income-tax on an income: of -Rs. 1,3,000 as a regis- 
~tered' firm. The registration older was subsequent- 
-iv. cancelled. The 4 la-accordingly assessed to 
super-tax on Hs. 1,25,000 less Rs, -0,000, Issue 
notice of demand: accordingly for super-tax of 
Bs. 5,468-12-0,." -The order was issued ‘more’ than 
one year after the olose of the fiscal year 


:J Ma? 


td <comply— Notice 


to comply with 
: (4), the me-tax 
ilb. on January 17, 19978 under 


UME 


Me 
« 





4 





March -31, 1927 


and more than one 
date of the earlier demand. The assesses in no way’ 


year after the 


challenged the es contained in the order of 
May 4, 1929. What they did challenge was tho’ 
power of the Income-tax Officer to makethe order 
at all, Accordingly they appealed to the Assistant 
Commissioner under s. 30 (1) asking that the order 


“might beset aside, The appeal was dismissed and 


” 


an 


a 


Pu 


- 


ak 


the” application to the Commissioner toset aside 
the order ‘of the Income-tax Officer was rejected by 
the Commissioner as was the, application to state a 
oase. He regarded the case as'a clear one of asgeas- 
miênt- under 5. 23 (4) in respect of which no appéal 
would lie. “The appellate’ reggae before the 
Assistant Oommissionér and the appellate order 
were, therefore, in his opinion illegal. The procégd- 
ings having ‘been quashed, under s. 33 there was in 
‘his view'no order‘out of which, any questions of 
‘law could arise ‘and nothing, therefore; that could 
be referred to the High Court unders. 66 (2). “He 
“accordingly refused to state a case; 

' Held; that ène of the -questions of law arising out 
“of! the order of-the' Assistant Commissioner was 
~ whether ‘the appeal t6 “hiin was competentin view 
‘of tle’ proviso to's. 80°(i). -By deciding this ques- 
‘fion- himself- adversely to the aasessee, the Uom- 
missioner- could not deprive *thém of thé right of 
haying the question decided by-the Court. [p- 5, col. 


2, ki arie wee BN : , 

“Ha also, that the Act nowhere imposed any 
‘limit -of time -wifhin which an assessment under 
.the provisions of ss. 23 and 29 was tobe made, But 
‘it was nòt trus that after 8 final assessment under 
those sections had been made, the Income-tax 
_Officer could go on making ‘fresh computations 
@nd issuing fresh notices of demand. to the end 
of all time” When once a final assessment was 
‘arrived ‘at, it could not be re-opened except in 
the: citoumstaiices détailed in ss. 3: and 35 of the 
Act and within the time limited by those sections. 
In the present casa the hability of the assessee 
both for-income-tax and for super-tax was deter- 
mumed by the Income-tax Officer on January 17, 
“1927, The assesament having been made under 
s. 23 (4), no appeal lay in-respeot of it‘ The assess- 
ment was, therefore, final both in respect of ım- 
dome-tax and” super-tax. The liability in respect 
of both taxes had» buen finally determined, and none 
the less because the question of their hanılity to 
guper-tax had been determined*in their favour. The 
OQommiussiuner’s powers under s. 33 could only be exer- 
-cised subject tothe provisions of the Act, of which 


the provisions in ss. 34 amd 35 wee in this respect of » 


the greatest impprtance. In view of these expres 
provisions of the Aot quilg impossible to suppose, 
that the Income-tax. 
circumstance and after any lapse of time make tresh 
assessments or issue fresh notices of demands òr 


ending on that" the Commissioner could dirêet him so to do’ The 


pad 


> 
+ 


Might in every kind of . 


© 


to 


e 

8 . 
provisions of the two sections are exhaustive, and 
presoribe theonly circumstances ın which and the 
only time in which such fresh assessments can b 
made and fresh notices of demand can be issued. 
The case clearly would havefallen within the pro- 
visions of s. 35 had the Income-tax Officer exercised 


his powers under the section within one year 
from the date on which the earlf@r demand 


was served. The Incometax Officer took ‘ho fur- - 


ther step, however, until May 1929, and by then 
he was hopelessly out of time whichever of the 
two sections was applicable. Therefore, tha order 
of May 4, 1929, was one that the Income-tax Officer 
had no power to make. The order coulda only 
be justified, if at all, as one made, not under 
86. 23 (4), but under either s. 34 ors. 35, Ifit was 
made, in purported exercise of the powers given by 
a, 23 (4), the assessee nevertheless had a right of 
appeal to the Assistant Oommissioner under s, 390, 
and the Commissioner was in error when he quésb- 
ed the proceedings on that appeal. The mere 
fact thatthe assessment purported to have been made 
under that sub-section did not shut out the appeal; 
itmust be shown that the circumstances of the case 
bring it within the scope of that sub-section. 
Duni Chand v. Commissioner of Income-taz (3%), 
approved. [p. 6, cols. 1 & 2; p.7, cols. 1 & 2. 

Having regard tos. 58 (1) of the Ast, the provi- 
sions contained ins. 30 (1), giving a right to appeal 
to the Assistant Commissioner in the case of an 
asseasoee denying his liability ` to be “assessed 
udier the Act,” which must mean in that con 
“oharged with tax under the Act,” is as applicable 
an a ea as iteis to ordinary income-tax.° [p. 4, 
- By virtue of 8. 56 the total income of an unre- 
gistered firm is for the purposes of’ guper-tax, the 
total income as assessed for the purposes of income- 
fax, and an assessment (which here must mean a 
computation) of total income, that has become final 
‘gnd conclusive for the pur of jincome-tax is 
made Hnal and conclusive for the purposes of euper- 
tax for the same year. [p.3,col L] | 


One of the peculiarities of most Inoome Tax Acts 
‘ia that the word “ussessment” ia used as moaning 
-sometimes the computation of income, sometime the 
determination ofthe amount of tax payable, and 
sometimes the whole procedure laid down in the Act 
for imposing liability upon the tax-payer. The Indian 
Inoome Tax Act is no exception in this res . Whe- 
ther the words “muke the tine. 23 (4) 
mean no more than “compute the total income” or 
whether they include also the determinatiog of the 
tax payable, is a question, which is merely one of 
academic interest. For even ifsuch a power be not 
given expressly by the direction to “make the assess- 
ment”, ıt is plainly implied, reading the section as a 
whole, And this view is strongly corroboratd by 
B. 89. {p. 2, col. 2.] $ 


Messrs. J. Millard Tucker, K. C. and W. 
Wallach, for the Appellant. l 


Mr. J. M. Pringle, for the Respondents. 


Lord Romer.—The respondents to this 
appeal are a tirm who carry on business at 


, Bunder Abbas and Kerman’ outside British 


India but are assessable to taxation in 
respect of their income under the provisions 
of*thé indian Income Tax Act, 1922. Their 


OOMMisSIONBR oF INcCOMB-Tak v. KHBMGHAND RAM DAS (P. Ò.) 


Ld 
= 


-` gota] income during the fiscal year ending 
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on March 31, 1926, being in the opinion of 
the Income tax Officer, Shikarpur, of such 
an amount as to render them liable .to 
income-tax under that Act for the year 
ending the March 31, 1927, a notice was 
Served upon them by that official in accord- 
ance with the provisions of 8. 22 62) requir- 
ing them to make a return of that income. 
He also served upon them a notice under 
pub-s. (4) of the same section requiring 
production of the relevant accounts end 
documents. Had the respondents thought 
fit to comply with these notices, they would 
have avoided a good many of the difficulties 
in which ghey subsequently found them- 
selves involvetl. Unfortunately they come- 
pletely ignored the notices. The duty of 
the Income-tax Officer in such circum- 
stances is prescribed by s. 23 (4) of the 
Act. ‘It is to “make the -assessment to the 
best of his judgment.” One of the pedu- 
liarities of most Income Tax Acts -is that 
the word “assessment is used as meaning 
sometimes the computation of income, somes 
times the determination of the amount of 
tax payable, and sometimes -the whole 
procedure laid down in the Act for impos- 
ing liability upon, the.. tax-payer. The 
Indian Income Tax Act is no exception in 
this respect, and some discussion took place 
before their Lordships, as to the meaning 
of the words “make the assessment” in 


‘pute the total income” or whether they 


v wae = 


include also-the:determination. of the tax 
payable. It was:pointed out that-by sub-s. (1) 
of the same section, which deals with thé 
cases where the officer is satisfied with the 
return made by the tax-payer, the officer is 
im terms directed both to assess total in- 
come and to determine the sum payable 
on the basis of such return. So, too, under 
sub-s. (3), which deals with the cases where 


-the officer is not satisfidd that the return 


is correct or complete. In such cases the 
sub-section requires that the officer, after 
hearifig evidence as therein mentioned, shall 
“assess the total income of the assessee and 


determine the sum payable by him on the- 


basis of such assessment.” Sub-s. (4) on 


“the other hand merely directa the office: 


to “male the assessment to the, best of hie 
judgment” and contains no specie refer 
ence to a determination by him of the 
sum payable. Unless, therefore, the woro 


.‘Sugsegsment” in subs. (4) is intended te 
- mean something more than the word mean 


in sub-ss. (1) and (3) (and it may bé obsery 
ed that this js by no meang improtpble } 
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an Income Tax Act), the officer is not in 
terms given any power to determine the 
sum payable by the tax-payer. Their 
Lerdships do not find it necessary to ex- 
press any opinion upon this question, which 
seems to them to be, merely one of acade- 
mic interest, For even if such a power be 
not givea expressly by the direction to 
“make the assessment,” if is, in their opi- 
nion, plainly implied, reading the section 
as a whole. And this view is strongly 
corroborated’ by s. 29, which is in these 
terms: — 

“When the Income-tax Officer has determined a 
sum to be payable by an assesses under s. 33...... 
the Income-tax Officer ehall serve on the assesses 
a notice of demand in the prescrjbed frm specify- 
ing the sum so payable.” 

Now the prescribed form in terms applies 
to an assessment under s. 23 (4). 

In the present case the officer in due 
course acted under the sub-section and 
made an assessment to the best of his judg- 
ment, and at the same time or shortly after- 
wards served upon the respondents a notice 
of demand under s. 29. But before dealing 
further with such assessment and demand 
it is necessary to refer to some other provi- 
sions of the Act and the rules made there- 
under. 


By s. 55 of the Act it is provided as fol- 

' lows:— 
“In addition to the income-tax charged for any 
' year, there shall be 
that year in respect of the total income of the 
revious ‘year of any individual, Hindu undivided 
ily, company, unregistered firm or other-aasocia- 
' tion of individuals, not being a registered firm, an 
additional duty of income-tax-(in this Act referred 


to as super-tax) atthe rate or rates laid down for : 


“that year by Act of the Indian Legislature.” 


_ By virtue of 8.56 the total income of an 
unregistered firm is for the purposes of 
super-tax the total income as assessed for the 
purposes of income-tax, and an gssessment 

(which here must mean a computation) of 
total-income that has become final and 

conclusive for tle purposes of income-tax 

“is made final and conclusive forthe pur- 
péses of super-tax for the same year. 


By 8.58 all the provisions of the Act 
(with certain exceptions not material for 
the present purpose) are made applicable 
.B0 far as may be tothe charge, assessment 
collection and recovery of super-tax. 


Bys.2 . . . (14) the words “registered 
firm” are defined as meaning a firm 
constituted. as therein méntioned of which 
the prescribed particulars have been 
registered with the Income-tax Officer in 
the Pak, manner. 

X e . 4 


charged, levied and paid for 


` 


- which has been t 


--f00, ag the 


- gense) had become 


# o 
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On May 18, 1926, the respondents applied 
tothe Income-tax Officer for registration 
and such registration was effected by him 
on January 17, 1997. i 

It is now necessary to return to the 
“agsessment” made by the Income-tax 
Officer wnder s. 23 (4) and the notice -of 


demand served by him upon the respon- ° 


dents under a. 29. P - 

The aswessment is dated January 17, 
1927 (the same date it may be noticed as 
thae on which the registration of the 
réspondents was effected) and so far as 


-material.is in the following terms:— 


“The assesses has failed to return form L 


< In spite of several appointments having been 


gjven,.he has failed to 6 produce Bunder Abbas 
caccount in Shikarpur books, He is accordingly 
.aesessed:on enquiries on an income of Ra. 1,285,000 at 


«the maximum rate. 


. The firm having applied for registration is 
registered, therefore, no super-tax is levied.” h 

Their: Lordships have no information 
either as to the terms of the notice of 
demand under s. 29 following ‘upon 
this assessment or as to the precise date 
upon which it was served upon the respon- 
dents. It would seem, however, that it ewas 
served not later than the month of March 
1927. s 


After service ofthat notice the Income- 
tax Officer had done all that was required 


- of him under the Act forthe purposes of 


ascertaining the liability of the respondente 
to income-tax and super tax for the fiscal 
year ending on Maroh 31, 1927. So far, 
respondents were concerned, 
“their assessment for the year (using the 
word assesementin its most comprehensive 
final and conclusive. 
For though bys. 30(1)a right of appeal 
tothe -Asgistant Commissioner is given to 
an assesses objecting to the amount or 
rate atewhich he is assessed under 
section 123 or denying his liability to be 
-assessed under the Act, the sub-section 
contains a proviso to the effect that no 
appeal shall lie in respect of an assessment 
made under s.23 (4). If, however, the 
respondents concluded from all this that 
after payment of the sum mentioned in the 


_notice of demand all their taxation troubles 


for that year were ended, they were 
reckoning without the  Oommissioner of 
Income-tax and the powers conferred upon 
that functionary under s._ 33 of the Act. 
That section so famas material for the pres 
sent purpose, is as follows: _ as 
“(1) The Oommiseioney may, of his own motion, 
-call for the record of any proceeding under this Act 
nby any authority “Bubordinate 
to DIM peepee, 4 e ri un E 


e ° "o 


[e] 
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(2) On receipt of the record the Commissioner 
may make such inquiry or cause such inquiry'to be 
made and, subject to the provisions of this Act, 
may pass suéh odere thereon as he thinks fit: 

Provided thathe shall not pass any order pre- 
judicial to an assessee wıthvut hearing him or 
giviug him a freasvnable opportunity of being 
hear d “n 


‘Iae circumstances in which ip the 
present Case ihe Üominissioner exercised or 
purported to exercise the powers gonferred 
upon mm by the section have been described 
by nim in ihe fullowing words ; p 

“In January, 1948, it was brought to the notice 

‘of the Commissioner of Income-tax that the desd 
of partnershıp produced bythe frm for the pur- 
poses of its regisiration was not a -valid deed 
of partnership and that, therefore, the order 
"granting registration was not correct. Hence a 
notice under s. 33 of the Act was issued to tne 
‘on January 9,1925,calling upon. it to show cause 
why the Income-tax Olhcer's order. of January 17, 
1987, registering the firm be not set aside. The 
firmthereupon sent a written representation and 
„after considering 1t, the Uommissioner, in virtue 
of his powers unders,33 of the Act, revised on 
-Febiuary 13, 1923, the Income-tax Officer's order 
‘yegaraing registration ofthe rm andordered its 
cancellation, directing the Income-tax Officer to take 
the necessary action thereupon.” 


A is by no means certain that the 
Oommussioner came to a correct conclusion 
regarding the ifvalidity of the registration 
of the respondents. But as the law stood 
at that time, no appeal lay from an order 
‘made by the Oommussioner under s. 33 
and it must be taken that the order 
cancelling the registration was properly 
made. Nor is ıt at all certain that such 
‘order could operate retrospectively so as to 
aftest the respondents’ lability to super- 
tax for the year 1927-28. It has, however, 
been conceded by the respondents in 
effect that by reason of such order they 
must be treated as having been an un- 
registered hrm during the fiscal year 
in question and could nave bean charged 
with super tax for that year had the proper 
steps been taken “for tnat purpose. Their 
Lordships 816 willing to deal with the 
case on the footing of such concession 
without expressing any opmion upon ihe 
question whether the concession was 
nightly made. ‘he real question between 
the parties 1s whether the action taken by 
the Income-tax Othcer consequent upon 
the Oommissioner’s order of cancellation 


has been effectual to charge the respondents 


with such super-lax. 

What hein faet did was to issue an order 
dated May 4, 1929, which. (so far ag 
‘muterial) is in the iokowiag terms : 

“The firm was orginally agsessed to income-tax 
income of Rs, 1,25,000 as a registered firm. 
Tegadbration order wae subsequently cancelled., 


+ 


therefore, 
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The firm is accordingly assessed to super-tax” 


on Re. 1,25,0C0 less Rs 50,000. Issue N. D, according- 
ly for super-tax of Rs. 5,468-12-(e" 


The N D. (notice of demand) was served 
upon the respondents three days later. 


It isto be observed that the order was 
issued more than one year after the 
close of the fiscal year ending onf March 31, 
1927, and more than one year after’ the 
date of the earlier demand to which 
reference has already been made. The 
Bignificance of this fact will appear present- 
ly. Itshould be added that the respondents 
in no way challenged the figures con- 
tained in the order of May 4,1929. What 
they did*challenge was the power of the 
Income-tax Officer to make the order at all. 
Accordingly on June 4, 1929, they appealed 
to the Assistant Commissioner under s. 30 
(1! asking that the order might be set aside. 
It is clear from the Commissioner's state» 
ment cited above that the Incom-tax 
Officer in making the order complained 
of was acting in pursuance of the direc- 
tions given to him by the Commissioner 
under s. 33; and at that time, as has 
already been stated, no appeal could be 
brought against an order made under 
that section. But no such order can be 


made that is inconsistent with the other 


provisions of the Act. One of the questions, 
arising apon the appeal, was 
whether the Income tax Officer had. any 


power to make the order apart from ‘the 


direction given to him by the -Odmmis- 


sioner.» If he had not, the fact that such 
direction was given was ‘an irrelevant 
circumstance. Another question arising 
upon the appeal “was as to its competency. 
Having regard tos. 58 (1) of the Act, the 
provisions contained in s. 30 (1), giving a 
right to appeal to the Assistant Gommis- 
sioner in the case of an assessee denying 
his liability to be “assessed under the 
Act,” which must mean, in that context 
“charged with tax under the Act,” is ag 
applicable to super-tnx as itis to ordinary 
income-tax. But the proviso to that sub- 
sectioñ has to be considered. If the order 
of May 4, 1929, can properly be described 
as an asseSsment under s. 23 (4), no appeal 
would lie. l 

The appeal came on for hearing on April 
12, 1930, and was dismissed by the Assistant 
Commissioner upon its merits. He did not 
deal with the question of the competency 
of the appeal. He merely held that the 
order of May 4, 1929, was valid, and he con- 
firmed the tax. In so doing, he must have 
been acting under the powers given Wi 

eo a : 


+ 
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by 8. 31 (3) (a), which is in these terms :— 
“In disposing of an appeal the Assistant Oommis- 


joner ‘may in the cise of an order of assesa- 
nent:— ih 


(a) confirm, reduce, enhance, or annul the assess- 
ment” ; 
+$ * 


3 * 

In confirming the tax, therefore, the 
Assistant Commissioner must have regarded 
the order as an assessment within the 
meaning of the sub-section, as indeed it 
was. But he expressed no opinion upon the 
question whether such assessment was one 
made under s. 23 (4). 

Following upon the dismissal of their 
appealthe respondents then applied to the 
Commissioner himself, asking **him to 
exercise his powers under s. 33 and set 
aside both the order of the Income tax 
Officer “levying super-tax” and the order of 
the Assistant Oommissioner that confirmed 
sugh tax. Inasmuch as the Income-tax 
Officer in “levying super-tax” had merely 
acted in pursuance of the directions given 
him by the Commissioner, the respondents 
could not have felt tco certain of success. 
So they asked him in the alternative to refer 
the matter to the High Oourt under the 
provisions of s. 66 (2) of the Act. That 
sub-section is, or rather was at that time, as 
follows :— 

“(9) Within one month of the passing of an order 
under s. 31 ......the assessee in respect of whom the 
order was passed may by application .. .. . require 
the Commiselouer to refer to the High Oourt any 
aha of law arising out of such order and the 

mmissioner shall within one month of the receipt 
of such application, draw up a statement of the 


case and refer it with his own opinion thereon to the 
High Oourt,” ` 


Sub-section (3) of the same section ran as 
follows :— 

“(3) If, on any application being made under sub- 
a. (8) the Commissioner refuses to state the case on 
the ground that no question of law arisse, ‘the 
ASSERHEG MBY......0.. apply to the High Oourt, and the 
High Court, if it is not satisfied with the correctness 
of the Commissioner's decision, may require the 
Commissioner ¿to state the case, and to refer it, and, 
an receipt of any such requisition, the Commissioner 
shall state and refer the case accordingly.” | 


The application to the OUommissioner to 
set aside the order of the Income-tax Pficer 
was rejected by the Commissioner as was 
the application to state a case. He re- 
garded the case as a clear one of assess- 
ment under s. 23 (4) in respect of which no 
appeal would lie. The appellate proveedings 
before the Assistant Commissioner and the 
appellate order were, therefore, in his 
opinion illegal. “Hence,” said he, “I quash 
them under s. 33 of the Act.” The proceed- 
ings having been quashed, there was, in 
his vieW, no order out of which any ques-. 
tions fi 5 law, could arise and nothing, 
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therefore, that could be referred to the 
High Oourt under s. 66 (2). He accordingly 
refused to state a case. f 

In their Lordships’ opinion the Gommis- 
sioner was plainly wrong in so doing. ie 
of the questions of law arising out of the 
order of the Assistant Oommissioner was 
whether the appeal to him was competent 
in View of the proviso to 8. 30 (1). A 
deciding this question himself adverse 7 
to the, respondents, the Commissioner lt 
not deprive the reapondents of the ne 
of having the question decided by the 
Court. This was the view of the matter 
rightly taken by the Oourt, who upon 
application made to them by the respondents 
under s. 66 (3) ordered the Commissioner to 
state a case and refer it to them for their 
decision. 

The Commissioner accordinly drew up & 
gtatement of the case and referred it with 
his own opinion thereon to the Court, 
setting out in the statement af some length 
his reasons for thinking that he ought never 
to have been ordered to do 80. 

The case in due course came on for hedr- 
ing before Additional Judjcial | OCommis- 
aioners Aston and Rupchand Bilaram on 
January 22, 1934. Their decision was Iin 

favour of the respondents. The Gommis- 
sioner then applied for and obtained from 
the High Oourt a certificate that the case 
was a fit one for granting leave to appeal to 
His Majesty in de tas The present appeal 

thereupon lodged. T. 
we i hearing before the Additional 
Judicial Commissioners, the arguments 
would appear to have covered 2 wide range 
and to have raised a number of interesting 
and imporfant questions of law. Their 
Lordships do not, however, find it necessary 
fo consider all these questions. It is in 
their opinion sufficient to dispose of this ap- 
peal Tf the two questions to which they have 
already called attention be decided, as in 
their Lordships opinion they should be de- 
cided, in favour of the respondents. These 
two questions are: (1) was the appeal to the 
Agsistant Oommissioner from the order of 
May 4, 1929, competent? (2) Had the In- 
come-tax Officer any power to make that 
order in view of the provisions of sa 34 and 
35 of the Act to which reference will pre- 
sently be made? 

These two questiore are so closely rolat- 
ed to one another thatshey can conveniently 
be considered ana ng . 

i order to answer them, it is essential to 
Te in mind the method an bythe 
Act making an assessmen 


to tax, using the. 


2 


"9 
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word assessment in its comprehensive sense issuing fresh notices of demand to the end © 
as including the whole procedure for im- - of all time. 


. 3934 (P.O), 


posing liability upon the tex- payer. The - 


method consists of the following steps. In 
the first place the tuxable inccme of the 


: tax-payer has to ‘be computed. In the next 


place the sum payable by him on the basis 
of such computation has to be determined. 
Finally a notice of demand in the prescrib- 


ed form specifying the sum so payable has 


to be served upon the tax payer. The segond 
of these steps involves the determination 
of two sums, namely, the sum payable for 
income-tax and the sum payable for super- 
tax. . The notice of demand in the prescrib- 
ed form also provides for the sums payable 
for income-tax and super-tax being speci- 
fled separately. Considerable discussion 
accordingly took place before the High 
Conrt on the question whether a demand 
for super-tax in order to be valid ought to 
be made 
mand forincome-tax. Aston, A.J. O., con- 
sidered that the demand for super-tax should 
bọ made within a reasonable time of the 
assesement for income-tax, meaning eno 
doubt, by assegsment the service of the 
Notice.of Demand for income-tax which nor- 
mally completes the assessment. Rupchand 
Bilaram, A. J. O. was of opinion, that the 
demand for super-tax should be made with- 
ina reasonable time, and, therefore, almost 
‘simultaneously with the demand for income- 
tax. Both of them held for this reason 
(smongst others) that the service of the 
Notice of Demand of May 4, 1929, wasillegal 
and inoperative to impose liability upon 
the respondents. Their Lordships do not 
find it necessary to express any opinion 
“upon this point inasmuch as in, their view 
“and for the reasons which they will now 
‘proceed to give it does not call €or determ!?- 
“nation in the present case, 
- It had been argued on behalf of the ap- 
‘pellant that the Act nowhere imposes any 
‘limit of time within which an assessment 
‘under the provisions of ss. 23 and 29 is to 
“be made, and that the service of the notice 
of demand can, therefore, be made at. any 
“time. This is true. It bad, in effect, been 
so determined by this Board in the case of 
‘Rajendra Nath Mukherjee v. Income-taz 
Commissioner (1). But it ia not true that 
after a final assessment under those sections 
has been mada, the Income tax Officer can 
o on making fresh computations and 
(1) 61 I A 10; 147 Ind.cOas.0663;6 R PO 68 19310 
L R176; 1934 A L R258; A TR 1934 P 0 30-110 W 
N 236; 66M LJ 181; (1934) M W N 175; 39L W 266: 
 36Botn, L'R 267; 38.0} W N 319; 61 0285; 590 LJ 


simultaneously with the de 


Tt is possible that the final assessment i 
may not, be made antil some years after the 
close of the fiscal year. Questicns of diffi- - 
culty may arise and cause considerable 
delay. Proceedings may be taken by way 
of appeal and cause further delay. Until `- 
all such questions are determined and’ all 
such proceedings have come to an end, there . 
can be no final assessment, But when’. 
once a final assessment is arrived at, it - 
cannot, in their Lordships’ opinion, be re- . 
opened except in the circumstances detailed 
in ss. 34 and 35of the Act (to which refer- 
ence is madee hereafter) and within the: 
time limited by those sections. In the pre-- 
sent case the liabidity cf the respondents 
both for income tax and for super-tax was 
determined by the. Income-tax Officer on 
January 17, 1927. In the order made by 
him on that date he assessed the respond 
ents to income-tax at the maximum rate 
but as the respondents were at that time a 
registered firm, he held, as he was bound to: 
hold, that-not super-tax was to be levied. 
On some date before the end of March, 1927, 
he served onthe respondents a Notice of 
Demand for the tax that he had determined 
was properly leviable. The assessment 
having been made under s. 23 (4), noappeal 
lay in respect of it. The assessment of the 
respondents was, therefore, final both in res- 
pect of income-tax and super tax. Their 
liability in respect of both taxes had been 
finally determined, and none the less ber, 
cause the question of their liability to super- 
tax had been determined intheir favour. 
It was, indeed, contended before their 
Lordships that the assessment could not be 
regarded as having been determined inas- 


“much as the Commissioner might at any 


time, and apparently after any lapse of 
‘time, hcwever long, cancel the registration 
of thé respondents as aregistered firm and 
"so subject the respondents to liability ‘to 
pay svper-tax. Their Lordships wceuld, in 
any qase, hesita'e long before acceding to 
a contention that would lead to so extrava- 
„gant results. In their cpinicn, however, the 
contention cannot prevail. The Commis: 
sioner's powers unders 33, can oniy be 
exercisad subject to the provisious of the 
Act, of which the provisions in ss. 34 and 
.35, are in this respect of the g:eatest im- 
portance. These sectionsare Or were at the 
material time as follows : C 


- "434. If for any reason income, profits or gain: 
chargeable to incometax has escaped emen> 
in any year, or has been assessed at. AN low + 
Š x ; 


2 
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wate, the Incgme-tax Officer may, at any ‘time 
within one year of the end of ‘hat ae serve 
wa the person liable to pay tax on such income, 
ts or gains, or, in the case of a company, on 
principal officer thereof, a notice containing all 
or any of the requirements whioh Inay be included 
in a notice under gub-s, (2) of s. 22, and may proceed 
$0 assess or Te-asseas such income, profits or gains, 
and the provisions of this Act shall, so far as may 
be, apply accordingly as ifthe notice were a notice 
dasued under that sub-saction : | 
- Provided that the tax shall be charged at the 
Fate.at which it would have heen charged had the 
income, profits or gains not escaped assessment or 
full case may be. 


35.—(1) Income-tax Officer may, at any time 
Within one year from the date of : a 


asseases : 
er one i al K ia Bean a shall’ be made, 
-hav e effect “an assessment unless 
e Sete ves Officer has given notice to the 
gasosses of his intention so to do and has allowed 
„him a reasonable opportunity of being heard, 
< {9 Where any such rectification has the effect 
of reducing the assessment, the Income-tax Officer 
shall make. any refund which may be due to such 


(3) Where any such rectification has the affect 
of exhancing the assessment, the Income-tax Officer 
ih prenaribed ona aeee © notice of demand in 
„uch notice of dana TTNG dened, rin i Haha 
under s, 49, and the provisions of this Act shall 
Spply accordingly.” 

In view of these express provisions of the 
„Aot it is in their Lordships’ Opinion quite 
impossible to suppose that the Income-tax 
.Officer may in every kind of circumstance 
and after any lapse of time make fresh 
assessments or issue frash notice of demand; 
or that the Oommiasioner can direct him 
80 todo. In their Lordships’ opinion the 
provisions of the two sections are exhaus- 
‘tive, and prescribe the only circumstances 
in which and the only time in which such 
fresh assessments can be made and frébh 
notices of demand can be issued. In the 
present case it is-a debatable question 
. whether the circumstances were such as to 
‘Dring it within the provisions of a. 34. It 
19 NOt Necessary to determine that question 
inasmuch as, in their Lordships’ opinion, 
the case clearly would have fallen Vithin 
the provisions of s. 35 had the Income-tax 
Officer exercised his powers under the section 
‘Within one year from the date on which the 
earlier demand was served upon the res- 
pondents. For looking at the reco%d of the 
assessments made upon them as it stood 
after the cancellation of the respondents’ 
registration~and the order effecting the 
-Cancellation would have formed Part of 
that record—it would -be apparent that a 
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mistake had been made in stating that no 
Buper-tax was leviable. The Income-tax 
Officer took no further step, however, until 
May, 1929, and by then he was hopelessly 
out of time whichever of the two sections 
was applicable. 
Their- Lordships are accordingly ‘of 
opinion thatthe order of May 4, 1929, was 
one that the Income-tax Officer had no 
power to make, and that the second of the 
two questiofis:to which they have referred 
must be answered in the negative. It neces 
sarily follows that the first of those ques- 
tions should be answered in the affirmative. 
For the order could only be justified, if at 
all, as one made, not under s. 23 (4), but 
under either s. 34 or s. 35. If it was made 
as the Commissioner has found in purport 
exercise of the powers given by s. 23 (4), 
© assessee nevertheless had a right of 
appeal to the Assistant Commissioner under 
8. 30, and the Commissioner was in error 
when he quashed the proceedings on that 
appeal. For as was truly said by Sir 
Shadi Lal in tke case of Duni Chand v. 
Commissioner of Income-tax (2) at p. 6014:— 
“The mere fact that the assessment purports 
hav® been made under that sub-section does not shit 
out the appeal; it must be shown thatthe circum- 


stances of the case bring it within the scope of that 
sub-section " 


For these reasons, which do not differ 
substantially from the opinions expressed 
by the Vourt of the Judicial Commissioner, 
their Lordships are of opinion that the 


appeal should be dismissed with costs. 

They will humbly adtise His Majesty 
accordingly. 

D. Appeal dismissed. 

Solicitors for the Appellant:—Solicitor, 
India Office, 


Solicitors for the Respondents:— Messrs. 
T. L. Wilson & Co. 


* (2) 10 Lah, 306 at p 601; 117 Ind. Cas, 69: A I R1939 
Lah. 593; 30 P L R 618; Ind, Rul, (1999) Lah, 613. 
“Page of 10 Lah. —[ Bd ] 
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TeK UHAND, d. 
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PRTITIONRES 
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BISHNA AND OTHERS—CREDITORg = 
Opposifz Partfss 


Punjab Debtors’ Protection Act (II of ate 8, ke— 
dver 


Lease of agricultural band efor 20 years by 
in Insolvency—S. 4, gf applies — Interpretation of 
Statutes— Wording clear and unambiguous—Supposed 
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intention of Legislature, if can be gathered from 
debates or Statement of Objects and Reasons. , 
A Receiver in Insolvency has power ‘to lease agri- 
cultural land for a period of 2C years. Section 4, 
Punjeb Debtors’ Frotection Act, does not apply to the 


A Court of law whose duty it is to interpreta 
statute musttake the statute asit finally emerged 
from the Legislature. It is one ‘Df the cardinal 
canons of interpretation of statutes that where the 
wording of an enactment is alear, explicit and un- 
ambiguous, the Oourt must give effect to it and it 
cannot gather the supposed intention of the Legis- 
lature from the debates, or even the Statement of 
Objects and Reasons. Orawford v Spooné@r (1) and 
Rex v. West Riding of Yorkshire County Oouncil (2), 
relied on. . f 

O. R.{P. from an order of the District 
Judge, Ludhiana, dated November 26, 

+ 


1936. 

Mr. Mela Ram, for the Petitioners. | 

Mr. Achhru Ram, for the Opposite 
Parties. 


Order.— On April 18, 1936, Partapa and 
Nahir Singh were adjudicated insolvents, 
on their own application, by the Insolvency 
Judge, Ludhiana By the same order 
the learned Judge appointed two persons 

s Joint Receivers. On June 17, 1936, the 

eceivers- leased certain agricultural 4and 
of the insolwents for a period of 20 years. 
They realized the lease money from the 
lessees snd asked the insolvents to hand 
over possession of the land to the lessees 
but they declined todo so. The insolvents 
-also submitted an application that suitable 
maintenance be provided for them. The 
Receivers forwartled the applicaticn to the 
Insolvency Judge, and also prayed that 
the insolvents be ordered to hand over pos- 
session of the leased land to the lessees. 
On June 29, 1936, the Insolvency Judge 
directed a warrant for delivery of pos- 
session of the land to issue. He also 
ordered that out of the lease money 
Rs. 60 be paid in lump sum” to the insol- 
vents by way of maintenance, after they 
had delivered possession of the land to 
lessees. From this order the insolvents 
appealed to the District Judge, contending 


- that the Receivers or the Insolvency Court 


had no jurisdiction to lease the land for 
a period of 20 years, in view of s. 4, 
Punjab Debtors’ Protection Act, Il of 1936 
(which had come into force on June 6, 
1936), according to which proceedings for 
tempcrarily alienation should have been 
transferred to the Collector. They further 
urged that their application fcr mainten- 
ance should also have been forwarded 
“to the Collestor fðr é@cnsideration under 
5. 5 ofthe Act. The learned District Judge 
held, ethat ss. 4 and 5 were inapplicable as 
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these sections referred to proceeding 
before a ‘“Oivil Court” and an Insolvenc}, 
Court was not a “Oivil Oourt.” He als 
held that.the amount of maintenance 
granted by the Insolvency J udge war 
sufficient. He accordingly dismissed the 
appeal. The insplvents have come Ir 
revision, and it has been contended or 
their behalf that in holding thet the 
expression “Oivil Court,’ as used in 88. 4 
and 5, does not include an _Insolvénc}, 
Ocurt, the learned. Distritt Judge ha 
misconstrued s. 2 (4) of the Act, whict 
expressly provides that : A 

“In this Act, unless there is anything repugnanr 


in the gpbject or contexts, ‘Court’ inoludes + 
Court acting in the exercise of inBolvenc}s 
jurisdiction.” ih 


Oounsel for the respondent does not con: 
test that the definition of. ‘Court’ in the 
Act is wide enough to cover an ‘Insolvency. 
Gourt, but he urgés ‘that s. 4is inapplr 
cable to this case for another reason. He 
points- out that Chap. II of, the Act om 
which ss. 4 and 5 form part, is headec* 
“Execution of decrees” ond contends thate 
the procédure laid down therein is now 
applicable: to proceedings in insolvency. 
He further draws atterftion to s. 4 itseli 


“Notwithstanding anything contained in any 
other enactment for the time being, in force 
whenever a Civil Court orders that land be 
attached and alienated temporarily in the execu 


- which reads us follows : 


‘tion of a decree for the payment of money the 


proceedings of such attachment and alienation 
shall be transferred to the Oollector.” | 
The wording of the section is clear and 
explicit and lays down that proceedinge 
for temporary alienation are to be trans: 
ferred to the Collector in those cases ip 
which land has been “attached” and | ie 
sought to be alienated temporarily “in the 
execution of a decree for the payment om 
money,” It is conceded by Counsel for the 
insolvents that in proceedings in insol- 
vency, the land of the insolvents is nol 
“attached” nor’ can it be said that tempor 
ary alienation cf land effected, or sgughts 
to be effected, by the Receiver is in “exe 
cutid of a decree.” The learned Counse 
frankly admitted that if the section, as 
worded to, is be given its plain meaning 
its operation must be limited to cases om 
attachment and temporary alienaticn “ir 
executién of money decrees,” and that the 
present case is not one of that description 
He urged, however, that the words “ir 
the execution of a decree” were ‘superfluous 
being against what he described the ‘policy 
of the Act, and that they shanid be 
ignored altogether in interpreting the sec 
4 ; l 


4 


- allow him todo go. 


` expressed In plain language, 


*guppling it. 
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tion. Indeed, he boldly suggested that 
these words appear to have crept in the 
section inadertently, as the ‘real’ inten- 
tion of the Legislature was to transfer to 
the Oollector all proceedings for temporary 


alienation of land from Oivil Courts not 


only in executicn of money decrees but in 
all c@ses of whatever description, pending 
dn Civil Courts. In-support of this argu- 
“ment, the learned Counsel attempted to 
refer to the Statement of Objects and 


"Reasons “of the ‘Rill, and the proceédings 


of the Legislative Council, but I did not 
A Court of law whose 


daty it isto interpret a statute must take 


the statute as it finally emerged frem the, 


Legislature. It cannot take note of such 
extraneous considerations as suggested by 
the learned Counsel, and assume that the 
‘real’ intention of the Legislature was 
something quite contrary to what it 
or that it 
allowed words to “creep” into the statute 
“inadvertently.” It is one of the cardinal 
canons of interpretation of statutes that 
where the wording of an enactment is 


‘glear, explicit and unambiguous, the Court 


must give effect to it and it cannot gather 
the supposed intention of the Legislature 
from the debates, or even. the Statement 
of Objects and Reasons. As observed by 
their Lordships of the Privy Oouncil in 
the leading case in Crawford v. Spooner 
(1), at p. 9* : E 
“The construction of an Act must be taken from 


the bare words of the Act. We egnnot fish out 


what possibly may have been. the intention of the 
Legislature ; we cannot sid the Legislature's 
defective phrasing of the Act; we cannot add, 
and mend, and, By construction, make up def- 
ciencies which are left there. If the Legislature 
did intend what it has not expressed clearly ; 
much more, if the Legislature intended some- 
thing very different; if the Legislature intended 
something pretty nearly opposite of, what it said, 
it is not for the Judges to invent something 
which they do not meet with in the words of the 
text aiding theiy construction of the text always, 
of course, by the context; it is not for them to 
supply a meaning, for, in reality, it would be 

na a Qourt of Law were to do 
80, it would obviously be not to interet the law’ 
but to make it.” 

In regard to the proceedings in the 
Council, itis sufficient to refer to the 
oft-clted remarks of Farewell, J. in Hex v. 
West Ricing of Yorkshire County Council 
(2), at p. 7167 : 

“It was suggested that the view taken by usof 
the Act ig not in accordance with the ‘intention’ 


"hy 
a (1852) 6 Moore P O 1. < 
(2) (1908) 2 K B676; 75 L J K B933. | 
*Page of (1852) 6 Moore P. 6. Ed] - h 
ies of (1908) 2°K. B.— [Ba] 
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of the House of Commons or with ‘public under- 
standing’ of the effect of the Act; and reference 


‘was attempted to be made to the debates; but 
we have only to deal with the construction of the 


Act as printed’ and published. That is the fina} 
word of the Legislature as a whole, and the 
antecedent jJebates and subsequent statements of 
opiniog or belief are not admissible.” : 

elhe whole position is very well put in 
Maxwell on ‘Interpretation of Statutes,’ 
7th Edm., p.9: 

“Nothing could be more dangerous than to make 
such considerations the ground for construing an 
Snactment thaat is unambiguous in itself, To 
depart from the meaning on account of auch view 
is, in truth, not to construe the Act, but to alter 
it. But the business of the interpreter is not to 
improve the Statute; it is to expound it, The 
question for him is not what the Legislature 
meant but what its guage means; i. e. what 
the Act has said that it meant. To give a con- 
struction contrary to, or differant from, that 
which the words import or can possibly mport 
is not to interpret law but to make it: and the 
Judges are to remember that their office is jus 
dicere, not jus dare” 

I must, therefore, hold that s. 4 is not 
applicable to this case and that the Receiy- 
ers had the power to lease the land for 


a period of 20 years, and the Insqlvency 


a Court was competent to issue a warrant 


for the dispossession ef the insolventg, 
It was conceded that in this view of the 
case, 8. 9 also was inapplicable, and the 
prayer of tre insolvents for maintenance 
could be decided by the Insolvency Court, 
Nothing was urged on the merits against 
the amount fixed by the learned Judge, 
The petition for revision fails and is dig» 
missed with costs. 


N Petition dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Climinal Appeal No 118 of 1937 
January 14, 1938 
Davis, J. O. 
AHMEDALI ADAMALI AND ANOTHER — 
APPELLANTS 


versus 
- EMPICROR—Rasponpent 

Penal Code (Act XLV of 1860), 2.499, Hal. 2—Hzpl. 
2, whether applies to complaint of an individual ag 
such —Defamation—Defamatory matter appearing to 
apply toclasstf shown to be directly applicable to 
one individual of that clades, such person can main- 
tain action for defamation. 

If a collection or company of persons assuch ig 
defamed, one of their members may make a cêm- 
plaınt on behalf of the collection or company of per- 
sons ‘a8 a whole poookding to Expl. 2 tos. 489, Penal 
Code, but the defamation must be shown to be of all 
the persons in the association or collection as suoh; 


_ the defamation is of the collection or aegoeiation tg *o 
refore, the complaint is one of an ° 


such. If, the 
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individual as such, Expl, 2 has no 
~ tion. |p. 11, col. 2.) 
< A defamatory matter may appear only to apply 
-. to a class of individuals, yet if the descriptions in 
“ guch matter are capable of being, by innuendo, shown 
3 to be directly applicable to any one individual of 
“. that olass, an action may be maintained by such in- 
-dividual in respect of the publication of such mat- 

wr. [p. 13, col 1.) | - o 
a H deele it ig clear the libel designates the plain- 
tiff in such away as to let those who know him 
understand that he was the person meant, it is not 
n that al the world should unterstand 
“thelibel; it is sufficient if those who know him can 
“make out that he is the person meant. [p 13, col. d] 
! - {Case-law referred to.] 
"Or. A. against conviction and sentence 
‘passed by the Additional City Magistrate, 
‘ Karachi, dated September 13, 1927. 


applica- 
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> Mr. Fatehchand Assudomal, for thee 
i ants. 
Oo Parsram Tolaram, Assistant Public 


“ Prosecutor, for the Orown. l 
`- Judgment.—The appellants -in tbis 
“Gage are the editors and publishers respect- 
sively of a Gujrati monthly journal Age 
- Kadam published in Karachi, and they 
“have been convicted of and fined each 
Rs. 2.0 for defaming the complainant as a 
“member of the Vowdi Borah 
-of Karachi and as a member of graveyard 
committee of the same community. One 
. Jagjiwan Pradhan, Hindu, was also tried 
with them as being the printer buthe was 
acquitted by the Magistrate. Ihave heard 
arguments in this case at length. The 
publicativn of the magazine is not disputed 
nor isit disputed that the appellants are 
the editor and publisher of the magazine, 
nor was it seriously argued before me that 
the words, satan’s companions, rogues, 
rascals, Moulana’s slaves, hired Fidais, 
which appear in the alleged libel would 
not be highly defamatory of the aomplain- 
ant if applied to him, but itis argued that 
they do not apply and cannot -fairly be 
applied to him. They apply to the hired 
oondas or hooligans shown in the picture 
Behind the graveyard wall. 
“The only points then that arise for my 
decision are; (1) whether the words and 
picture complained of are defamatory; 
,.(2) whether they are defamatory of the 
complainant, and (3) whether any of the 
.,Exceptions to s. 499, Indian Penal Oode, 
{ apply. I find on the first two points in the 
- affirmative, and on the third, in the 
: negative, 
..* Ncw, there appears t8 be a dispute in 
“ the Dowdi Borah communit 
| “between the orthodox “and the reformers. 
One Hatim Alavi appeare from his own 
ec “evidefice and-the evidence of the complain 
e ae 
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ant Fida Hussain Noorbhoy to Be the 
leader of the reformers, and this Hatim 
Alavi and some i7 fellow members of the 
Youngmen’s Borah Association have been 
excommunicated by the Pir Sahib: There 
had been trouble and a criminal case 
about the entry of Hatim Alavi and his 
companions to the mosque and there was 
trouble again on May. 7, 1%35, about the 
admission of Hatim Alavi and his com- 


panions onthe occasion of the burial of. 


Hatim Alavi's motker; and. the libel 
complained of appeared in the May June 
number of 1936, about a year after the 
trouble at the graveyard, on the occasion, 
as Hatim „Alavi says in his evidence, 


of the twelfth» month death ceremony’ 


of his mother. The writing and the pictures 
must then be read in the light of what 
happened and what was known to have 
happened among members of the Dowdi 
Borah community on May 7, 1935, until: 
the date of the publication of the 
alleged libel in Moy-June of the following 
year, Jf it would then appear that the 
complainant asa member of the Dowdi 
Borah community or as a member of the 
gravevard committee and ip the light of 
what transpired on -May 7;-.1935, was 
named by the accused to his fellow 
members of the orihodox Dowdi Borah 
community of Karachi as one of the 
compsnions of satan, as one of the rogues 
or rascals or slaves of ‘the Maulana ora 
hired Fidai, referred to in the alleged 
libel, thep clearly in the absence of proof 
of the application of any one of the 
Exceptions, the cas2 against the accused is 
proved. 

Now the Magistrate is of the opinion 
that the accused named the complainant as 
one af the companions of satan, rogues, 


“rascals and so on, shown as defending the 


graveyard ‘and preventing the entry of the 
coffin in the lower picture and itis quite 
clear that these -words relate, so far as 
they sare appropriate, to both pictures, to 
the upper picture which relates to the 
trouble gn Bombay in one case and to the 
lower picture which relates to thé trouble 
in Karachi ọn May 7, 1935, in another 
case. There can be no question about 
that. To make the publication even more 
ointed, is was made, as Hatim Alavi 
imself says, on or about the date of 
the twelfth month cermony of the death 
of his mother. The happenings on May 
7, 1935, must have been well-known to the 
members ofthe Dowdi Borah community 
in Karachi and as the Magistraté hag 
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pointed out, the picture given is substan- 
tially a false picture of what in fact 
occurred. It is °not necessary to accept 
thé account given by the complainant in 
its entirety tocome fothe conclusion that 
the picture shown on the cover of the maga- 
zine isa false picture. 
ance to Any gloss or explanation given 
at p 3of the magazine. Readers when 
they seethe picture and read the words 
onthe cover of the magazine are not 
presumed fo know what gicss or explana- 
tion is given on one page inside the 
covers The writing and picture on the 
cover must be taken as they stand; and 
so far as they show, the sanetity and 
inViolability of the graveyard, as the 
orthodox thought it, keing protected by 
armed goondsas or hooligans. it shows 
whatis false andfalssto the knowledge 
of the members ofthe Borah community 
at Karachi, whether orthodox or reformers, 
presert at the graveyard. Granted that 
the photo A published in the earlier issue 
ofthe magazine shows only the peacefal 
outward scene and not what was belind 
the walls, it is-clear from tbe evidence of 
Lieut.-Oolonel Z:au ud-Din that there were 
that day no companions of satan, rogues, 
rascals, slaves or Lirelings or armed goon- 
das or hooligans to defend the graveyard, 
but members of the orthodox community 
greatly angered and probably excited 
at what they thought to be the proposed 
desecration ofthe graveyard, but general- 
ly speaking there were present eto defend 
the graveyard ordinary decent members 
of the Karachi Borah community in no 
way comparable, for instance, with 
the Makranis who accompanied, the funeral 
procession and who inone case, at least 
appear to ‘have jumped upon the “ wall, 
witha view to effecting entry into the 
graveyard. 

The fact that Lieut-Oolonel Zia-ud-Din 
though nothimiselfa Borah was allowed 
entryinto the graveyard as a peacemaker 
shows the generally reasonable spirit cf 
those present, and the fact th\t Lieut.- 
Colonel Zia-ud-Din was able without injury 
wo himself.to snatch an iron ‘ar from one 
“‘girile’ Borah appears to me to require 
some modification of his statement that 
the Borahs present were in a Wild state of 
frenzy. The only quarrel he saw going on 
‘was between two outsiders whom he took 
for Makrenis and had no right there and 
Borahs one of whom had an iron bar which 
Lieyt-Colonel Zia-ud-Din seized and 
sa ae away, Hesays -he leo saw cud- 
. . d bi 
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gels, bamboos and some heaps of stones 
gathered in the graveyard presumably 
for the purpose of resisting the entry of those 
who were excommunicated, but this does 
not, in my opinion, justify in any way the 
description and picture of those that day 
engaged “in preventing the entry of Hatim 
Alay? and his companions, including the’ 
accompanying Makranis, in the manner 
shown upon the cover of a magazine 
Olearly the words and the picture are 
defamatory and intended to be defamatory 
of those members of the orthodox Borah 
community of Karachi who were present 
there that day to prevent the entry of 
Hatim Alavi and his companions, and the 
question then to be considered is whether 
the description and the known circumstances 
of the case point to the complainant as one 
of those companions of satan, rogues, 
rascals and so on. 

Now in the charge the accused are 
charged with delaming the complainant 
by the publication of the words and 
picture complained of, as a member of the 
Dowdi Borah community and of , the 
Kabristan Oommittee and it is argued in 
defence, inter alia, that the Magistrate is 
wrong in his application of Expl. 2 to 
s. 496, Indian Penal Code, as he has failed 
to appreciate the meaning of the word 
“such” in Expl. 2. This Explanation is as 
follows : 

“Tt may amount to defamation to make an im- 


putation concerning a company or an association 
or collection of persons as such”; 


so that if a collection or company of per- 
sons as such is defamed, one of their 
members may make a complaint on 
behalf of the collection or company of 
persons s a whole but the defamation 
must be shown to be of all the persons in 
the assotiation, or collection as such: 
the defamation is of the collection or 
association as such, and [think on this 
point the Magistrate has fallen into 
error, for the complaint of the complainant 
isthe complaint of an individual as such, 


and Expl. 2 has no application. In this 
case the charge really is that being 
alleged to be a Companion of satan, 


rascal, rogue, slave and hireling, the 
complainant's reputation as a decent man 

asa member of the Dowdi Borah communie 
ty and member of the Graveyard Committee 
has been lowered? among his fellows, anti 
if itis proved, as I*thiuk it is, that” the- 
publication in *the®light of the surrouhd- 
ing circumstarfees and in. the light ofthe 
knowledge of what occurred on May, 1933, *o 
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reasonably to be attributed to the 
members of his community, alleges the 
complainant's presence a8 a companicn of 
satan, rascal, regue, a elave and hireling 
amcng those of that description gathered 
that dayto prevent the entry of Hatim 
eAluvi and his companions and“ to pre- 
serve the graveyard from desecratioh or 
what they thought was desecration, I do not 
see how the accused can reasonaBly com- 
plan of their conviction on the charge as 
framed. : 

It is true the Magistrate in the charge 
uses the word “such” but in a different con- 
text from that in which the werd is used 
in Expl. ¢—he says. “such Borahs were 
Batan’s' companions, etc.”"—and I think the 
cherge, when carefully read in the light of 
the ecmplainant’s evidence, shows an alleg 
ed libel upon the complainant as a member 
of the Borah communily because he was 
present and objected to the entry of Hatim 
Alavi and his companions tothe graveyard, 
and tothe knowledge of the fellow members 
of his community the complainant was 
clearly one of those. The description b 
the con. plainant of himself asa member o 
Dowdi Borah confmunity, as he admittedly 
is, and a member of the Graveyard Com- 
mittee, as the Mzgistrate finds him to be, 
merely shows the capacities in which he is 
alleged to be defamed. It is just as if 
ancther said his ieputation as a Brahmin 
and asa gentleman or asa Obristian and 
a genti man had been injured. Therefore, 
I think Expl. 2 to s. 499, Indian Penal 
Code, has nothing to do with and does not 
affect the merits of tLe Magistrate’s conclu- 

| BLONS. 

Now, so far as the general law of defa- 
mation jis concerned, reference’ may be 
made tothe judgment of Buckland, J. in a 
case referred to him, reported in Pratap 
Chandra Guha Roy v. Emperor (1),° at 
p. 916%, In that case tke complainant com- 
lained that he had been defamed as an 
individual. There were, therefore, com bin- 
ed in cne charge two incompatible charges, 
a libel of the t'olice force as such, and the 
libel of the complainant as an individual, 
and the Judge was of the opinion that two 
such charges should not have been s0 com- 
bined and he set aside the conviction and 


ordered are-trial. On this point he said: 
“Under s. 499, ee Penal Code, whoever by 

Words . ...makes or publishes any imputation concern- 

ing any person, intending to harm or knowing or 

having reason to believe teat such imputation will 

1) 29 O W N 904; 90 Ind. Oase 387;A IR 1995 
1121; 26 Or. L J 1539; 42 O L J 178. 

*Page of 29 0. W.N, d. 
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harm the reputation of such person is said to de- 
fame that person. The person concerning whom the 
imputation is made, whom itisiatended to barm in 
his reputation, and who in consequence is defamed is 
the same throughout. 

There is confusion in these charges between the 
complainantand the Police force at ar Maniar 
in relation to the various ingredients ofthe charge. 
It is charged that the complainant was defamed by 
imputations made concerning the Police force at 
Ohar Maniar, and that the reputation intended to be 


harmed was that of the complainant and the Police- 


forces. 

It ie obvious that charges so fmmed do not 
conform tothe requirements of the definition. The 
defects seam to have originated in a failure to 
appreciate Expl. 2to the section and the principles 
applicable when the words making the imputation 
appear to be general expressions but the complaint 
is that they are dimcted against a particular indivi- 
dual. The explanation, in my opinion, is intended 
to include acompany or gn association or collection 
of E as such within the word “person” as 
used in the definition so that the latter should not 
be limited to individuals Ina case in which the 
Explanation is properly called into use, the identity 
of the company or association or collection of persons 
must be maintained throughout with reference to the 
imputation said to have been made concerning them 
as such, with the intention of harming their reputa- 
tion so that thereby they are defamed. An imputa- 
tion concerning a company or aasociation of persons 
as such—and the last two words of the Explana- 
tion are most material to its correct application— 
cannot by virtue of this Explanation justify a charge 
of defaming an individual, and a charge cannot 
combine the Explanation with the definition for 
such a purpose. Nor does it carry the matter any 
further to state as las been done by the charges m 
this cass that the complainant was a member cf the 
Police force at Ohar Maniar. 

These charges seem tohave assumed that the Police 
force at Char Maniar is an association or collection 
of person guch as the Explanation ccntemplates; 
but without expressing any definite opinion on the 
point, as it does not directly arise. Ihave conside- 
rable doubt whether such a view is correct. Aldridge 
v. Barrow (2), which ig some authority on the point, 
wasa civil suit but that would not appear to affect 
the principle: vide the observations of Fletcher, 
Moulton, L J.in Jones v Hulton & Oo. (3), at p. 460*. 

In this case the petitioner is charged with hav- 
ing defamed an individual. The imputations in 
the charges‘are general expressions assuming that 
they concern the complainant. This would appear to 
be the case notwithstanding the reference in the first 
to the District Magistrate andthe Daroga, because 
neither of these officers, who are capable of identifi- 
cation,if the investigation referred toin the charge 
is specifieg, which has not been done, is the com- 
plainant Æ the cage. As regards the second charge 
though no one is referred to by name or by reference 
to his office in¢he imputations charged, the nature 
of the imputations is indicative of the fact that an 
individual may be meant. 

It may be thatthe general nature of the imputa- 
tions has led to the confusion ın the charges. There 
is no neseasity for that to have occurred.” 

The learned Judge then goes on to con- 
sider the cardiral rule in proceedings for 
defamation : 

(2) 34 O 662: 11 O W N 680. 

(3) (1908) 2 K B 444; 78 LJ K B 937. ? 


~ *Page of (1909) K. B.—iEdj. ` _ \ 
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“The cardinal ruleis that the offence consists in 
using lan @ which others knowing the circum- 
stances would reasqnably think to be defamatory of 
the person complaining of and injured by it; 
per Lord Loreburn, L.O. in Hulton & Co. v. Jones (4). 
Lord Shaw of Dumferline in his speech cited Bourke 
v. Warren (5), in which Abbott, O. J. said: The 
question for your censideration is whether you 
think the libel designates the plaintiff in such a 
way as to let those who knew him understand that 
he was the person meant. Itis not necessary that 
allthe world should understand the libel; it 18 
sufficient if those who know the plaintifi can make 
ous that he is jhe person meant.” 

Following upon the rule so laid down, ib 
becomes a matter of comparative indiffer- 
ence whether the words are general or 
refer to a specife individual, but Jest this 
ba taken too literally, I should Ykplain that 
it may be that an individual is as much 
defamed by words apparently only of more 
genera! application as by words referring to 
him by name. The test is, that formulated 
Dy the learned Judges whose observations 
I have quoted. A very gocd instance ofa 
case where defamatory matter may appear 
only to apply toa class of individuals, yet if 
the descriptions in such matter are capable 
of being, by innuendo, shown to be directly 
applicable to any one individual of that 
class, an actiofi may be maintained by such 
individual in respect of the publication of 
such matter, is to be found in Le Fanu v. 
Malcolmson (6). The defamatory matter. is 
too long to be reproduced here seriatim: 
all that I need quote are a passage from 


the ) judgment of Lord Oottenham, L, Q.: 

“If a party can publish n libel so framed as to 
describe individuals, though not naming them, and 
not specifically describing them by any express form 
of words, but still so describing them that itis known 
who they are, as the jurors have found it to be 
here, and if those who must be acquainted with the 
circumstances connected with the party described 
may also come to the same conclusion, and may have 
no doubt that the writer of the libel intended to 
mean those individuals,i1t would be openinga very 
wide door to defamation, if parties suffering all the 
inconvenience of being libelled were not permitted to 
have that protection which the law affords If they 
are so described that they are known to all their 
neighbours as being the parties alluded to, and if 

y are able to prove to the satisfaction of a jury 
that the party writing the libel did intend to allude 
to them, it would be unfortunate to find law in 
„a state which would prevent the party bein protected 
against such libels.” 
and the following passage wlfich is to be 


found in the judgment of Lord Campbell : 
“The first objection which has been relied on by 
the Counsel for the plaintif in error who certainly 
has argued the case with his usual ability, and has 
brought forward all the arguments that learning 
and talent could supply : the frst objection is that 
this libel #pplies to a class of persons, and that, 


(4) (1910) A O 20; 79 LJ K B 198. 
(5)e (1826) 2 O & P 807. 
6) (1848) 1 H L O 637; 73 R R 913, 
i *. * ¥% 
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therefore, an individul cannot apply it to himself. 
Now I am of opinion, that that is contrary to all 
reason, and is not supported by any authority. It 
may well happen that the singular number is used : 
and wheres class is described, it may very well 
be that the snlander refers toa particolar indivi- 
dual. That is a matterof which evidence isto be 
laid before the jury, and the jurors are to determine 
whether, when a class is referred to, the individuals 
who tomplains that the elander applied to him is, in 
ath of fact, Justified in making such complaint. 
hat is clparly a reagonable principle, because whe- 
thera man is called by one name, or whether he is 
called by another, or whether he is described by a 
prétended description of a class to which he is known 
to belong, if those who look on, know well who is 
aimed at, the very same may ae inflicted, the very 
same thing is in fact done ag would be done if his 
name and Obristien name were ten times repeated.” 


If, therefore, itis glear the libel in this 

ase, namely, the words and picture, desig- 
nate the plaintiff in such a way as to let 
those who know him understand that he 
was the person meant, it is not necessary 
that allthe world should understand the 
libel; it is sufficient if those who know him 
can make out that he is the person meant 
—the conviction against the accused is 
proper and must be upheld. We are not 
concerned here with acase where some out 
tf many have been libelled so that it is not 
clear who out of those “many the libel 
identifies as in one class of cases. We are 
ala> not concerned with a case such as the 
case in Government Advocate, Bihar and 
Orissa v. Gopalbandhu Das (7), where four 
constables brought a complaint of defuma- 
tion but failed because the libel attacked 
only two of their members and not all four 
and it was not clear which two of the four 
were libelled. It isnot the case of the com- 
plainant that the words and picture ssm- 
plained of libelled some only of those Borabs 
present to resist the entrance of Hatim Alavi 
and his fellows, but it is hig case essentially 
that all those members of the orthodox 
Borah community of Karachi present who 
resisted the entry are libelled hy the words 
and picture andthat he was among them 
particalarly as he among them was a mem- 
ber of the Graveyard Committee, and, there- 
fore, necessarily present and concerned with 
the events of that day. Noris the case in 
Mahim Chandra Roy v. A. H. Waston 8) 
to which I have been referred by 
the learned Advocate for the appel- 
lants of much assistance, nor the cage 
in H. K. Beauchamp v. C. M. J. Moore (9). 
Nor are we conqprned with the class of 


(T) 1 Pat. 414; 67 Ind Oas. 609; AIR 192 i 
23 Or. L J433;3 RL 309; (1923) Pat. 117 gik 

55 O 1280; 115 Ind. Oas 35; AIR 1929 Oal. 191: 
r. L J 407; Ind, Rul (1920) Gal 389. ; 
(9) 26 M 43; 2 Weir 233; I3 M L J 413, ° -° e 
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. case. illustrated by Hussainbhoy Ismailji v. 
Emperor (10), where a member cf this 
‘Same community brought a complaint for 
-defamation and fsiled because he was 
“not the person defamed. 

“The case of the complainant is that he 


himself was defamed and if, as is sug ested 


- gourity. 


“by the Advocate for the. defence in ourt, 
. the person defamed is the Mullaji Sahib or 
: his agents who employed those” goondas, 
. then ae libel should have said so instead 


` of taking refuge in what they believéd to 


. be 8 vague and safe but defamatory ob- 
What is to be considered is-whe- 


_ ther the complainant himself is defamed 


' either in general oF special terms, 


16 ,is 
clear he is not named nor is his likeness to 
be found among (hose armed Borahs behind 


- the wall, and it is clear he must show by 
` evidence that the events of the day known 
' tothe members of his community and his 
i own position in that community would 
` clearly point to the libel as directed against 


‘ him either alone or among others. 

Now it is the case of the defence, a 
..Tather the case of Hatim Alavi, that th 
: 18 no Graveyard Oommittee cf which t : 


| complainant was a member and which 


“would render his presence at the graveyard 


‘ on the day in question necessary; but the 


Magistrate has found, and I agree with his 


finding, that there was such a committee: 


“ and the complainant was a member of it. 


. There isthe evidence of the complainant 


-himself that there is a Kabristan Commit- 


tee und he isa member of it. There is the 
evidence of Hussainbhoy-Ismailji, a man of ` 


-. sixty-two years of age, an Honorary Firat 


+ 


Class Magistrate and a member of the 
Borah Jamait to the same effect. There is 
the evidence of Ebrahimji Karimji, the 
secretary of the Kabristan Committee, whe 
produced the account bucks. I do not 
think it material for this case whether the 
. committee maintains its minutes in a pro- 
per form, but it is clear that some autho» 
rity must control the graveyard of this 
community, and to me the evidence of 
Hatim Alavi on this point appears evasive 
and unsatisfactory. It is also significant 
that his brother Muhammadali Alavi, the 
writer of the letter seking for pormission 
for the burial of his mother in the grave- 
yard, which permission the complainant 
. himself wrote eut, and which the com- 


” plainant himself says was given on condi- 


è 


e 9 


tion that those excommunicated should not 
enter the graveyard, did, not come as a 


(10) 908 R 39; 156 Ind. Cas. 567; AI R1935 
Bing 98; (1935) Or. Oas. 516; 36 Or. L J 975;8 RBI. 
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witness. The evidence of Hussainbhoy 
Ismailji, the Honorary Magistrate above 
referred to, shows that’ the complainant 
was concerned with the burial of May °7, 
and this Honorary Magistrate advised the 


complainant to yo to the graveyard. It is 
true that tbe witness considered the 


‘picture and writing defamed the®whole of 


the Jamait, and the witness Abdul Karim 


Noorbhoy considered the words and picture 


refeired to defamed the whole of the Dowdi 
Borah community of Karachi as well asthe 
Kabristan Ovommittee, but this does, not in 
my opinion, affect the case or give the accus- 
ed a good defence. 

It is th®*case of the complainant that he 
as an individual member of the community 
and the Graveyard Committee was defamed. 
The simple point is whether this picture 
and the writing pointed clearly even among 
others io the complainant. There is ample 
material on the record on which a jury 
could find they did. The Magistrate so` 
finds, and I agree with him. That being 
so, it appears to me the case is concluded 
against the accused. There is nothing in 
the circumstancee of the oase which can 
justify the scurrilous natfire of the words 
used, nor, in my opinion, can there be any 
room for the application of any of the 
exceptions. The libel is a sourrilous and 
malicious libel. There can be heré no 
defence based on gcod faith, and it appears 
to me a matter of regret that a man of the 


‘position of Hatim Alavi should for a cause 


which he appears to hold so noble and so 
‘be prepared to stoop so ‘low. My 
attention has been drawn to 4 consent 
decree in the High Court of Bombay in 
which a dispute between Borahs in Bombay 
was decided by a suit brought by those 
aggrieved, as Hatim Alavi feels he is 
aggrieved, in a decent and seemly manner. 
I suggest, therefore, that it is in the public 
interest that the. reformers seek a remedy 
for their grievances not “by direct action 


‘but by a suit in a Civil Court and that 


they cease to adopt methods which may 
lead violence’and to consequences which 
all one day may bitterly regret. The pre- 
sence of Makranis at the graveyard that 
day, purporting to be on the side of the 
reformers and the evidence of Lieut.-Colonel 
Zia-ud-Din, show clearly the dangers which 
attend the avoidance of the Oivul Oourt. 
The conviction and sentences- are confirmed 
and the appeal dismissed. ii 
5. Appeal dismissed. 
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_ LAHORE HIGH COURT 
- Second Civil Appeal No. 93 of 1937 


4 June 15, 1937 
- Brips, J. 
TARA OCHAND—PuLatntisr—ApPRLLANT 
- l versus 
SUNDAR DAS AND OTHERS— DEFENDANTS — 


` RB8P NDENTS 
Hindu Law—Widow~-Maintenance— Widow, tf can 
sell family property for matntenance. 


The widow ofa deceased co-parcener is only em- 


titled to aright of residence and maintenance in 
the family property and has no right to 
tamily 
sity. 

58.0. A. from the decree of {$e District 
Judge, Ferozepore, dated Ottober 17, 1936. 

Mr, Shamair Chand, for the Appellant. 
ag R. L. Anand T, for Respondent 

0. 2. 

Judgment —The plaintiff Tara Chand 
in execution of his decree egainst Sundar 
Das, defendant No. 1, got certain houses and 
shops attached. Musammat Panna Devi, de- 
fendant No. 2, who is a widow of Kundan 
Lal, a deceased brother of Sundar Das, filed 
objections in the executing Oourt that ske 
was entitled ta one-half share in the prop- 
erty and that the same should be re- 
leased. The objection was allowed and 
thereupon Tara Chand instituted the pre- 
sent suit for a declaration that the above- 
mentioned one-half share was liable to 
be attached and sold in execution of 
his decree against Sundar Das. The trial 
Court held that Musammat Panna „Devi was 
Soon Maya to a right of residence and 
maintenance in the property and granted a 
decree déclaring the property to be sub- 
ject to such right. Fiom this decisicn 
Musammat Patina Devi appealed to the Diss 
trict Judge who modified the decree to the 


sell the 
property for her maintenance in case of neces- 


extent of directing that Musammat Panna’ 


Devi would be entitled to sell a ‘part or the 
whole of the property in dispute if it was 
necessary for ter to do so in order to 
maintain herself. Tara Chand has prefer- 
réd a second appeal from this decree. 

The learred Counsel for the appellant 
contended that the decree passed “by the 
learned District. Judge is contrary to law 
as Musammat Panna Devi in the exercise of 
ber right of maintenance could only rely 
upon the income of the propertyeand had no 
right fo sell it. In support of this con- 
tention, he -relied upon sub-cl. 
para. 565 ‘of Mulla's Hindu Law. He 
pointed out that the learned District Judge 
had not set aside the finding of the trial 
Court that Sundar Das had succeeded his 
byghey Kundan Lal by survivorship. The 
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Jedrrcd Counsel for the respondent Sundar ` 
Das on the other hand relied on the find- 
ing of the learned District Judge to the 


effect that Musammat Panna Devi held ‘a life 


estate in the property in question. This 


. finding ig based on certain mutations by 


virtua of which land belonging to the hus- 
band ot Musammat Panna Devi or the land 
which weuld have fallen to his share was 
mutated in- her name. It is, however, com- 
mon knowledge that mutations of this 
kind are very often effected as a matter of 
routine by the Revenue Officers The real 


question for decision was whether there 


had been a separation of the joint family 
and whether Musammat Panna Devi had i 
herited a life estate owing to her husband's 


separation from his brother. There is no. 


finding to this effect by the learned Dis- 
trict Judge and it appears from the decree 
passed by him that this was not his con- 


clusion; forif Kundan Lal had separated 


from Sundar Das and Musammat Panna 
Devi had held a life estate, the one-half 
share in the property claimed by her could 
mot at all be attached or sold in execution 
of the decree of Tara Qhand and Tara 
Ohand's claim ebould have been, in that case, 
dismissed altogether. Tke learned District 
Judge, however, did not dismiss the suit. 
He only modified the decree of the trial 
Oourt by directing that Musammat Panna 
Devi was entitled to sell the property for 
her maintenance in case of necessity. This, 
however, is not permissible according to 
Hindu Law as stated in para. 566 (3) of 
Mulla’s Hindu Law referred to above. To 
the same effect is the statement of law 
on the point as given in para. 451 of 
Mayne’s Hindu Law. In the circumstances, 
it appears to me that the decree passed, by 
the trial Qourt was correct. I pt the 
appeal and restore the decree of the trial 
Court. In view of all the circumstances, 
I award the plaintiff one half of his costs 
throughout. 
8. Appeal allowed. 
LAHORE HIGH COURT 
First Civil Appeal No. 263 of 1936 





January 25, 1937 
BHIDE, J. 
RATTAN CHAND—DEFENDANT— APPELLANT 
1e78u8 
Musammat RAM PIARI—Puaintivr à 
— RESPCNDBNT 


A aa abisa Ny pl A anah of certain 
ruling edecessors, w er justifies review, 
Where the predecessor of the Judge gives a wrong 


interpretation to a certain iuling, it carmo% be con? 'o 


sjdeyed ab error of law apparent op the face of the 


Q 


Ine, 


5 


h a 
0 


gr 
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record, so as to justify a review. Chhajju Ram v. 


Naki (2), Balkrishna v. Bhundta (3) and Gurditta 
Shah Hari Ghand v. Balmokand (4), referred to. 


F. 0. A, from an order of the Senior Sub- 
Judge, Ferozepore, dated October 14, 1936. 

Mr. J. L. Kapur. for the Appellant. 
,_ Messrs. Achhru Ram and Indar «Dev, for 
the Respondent. 8 

Judgment —This is an appeal from an 
order of the Senior Subordinatee Judge, 
Ferozepore, granting an application for 
review. It is urged that no appeal Kes 
except on grounds specified in O. XLVII, 
r. 7, Civil Procedure Code, and that no such 
ground is specified in this case. The learned 
Oounse! for the appellant, however, contend- 
ed that the learned Senior Subordinate Judge 
had no jurisdiction to grant a review in the 
circumstances of the case and hence a peti- 
tion for revision would, at any rate, lie. 
This contention seems to be correct and I 
shall treat this as a petition for revision. 

In the present instance, the learned. 
Senior Subordinate Judge has reviewed his 
predecessor's order on the ground that a 
rulipg relied upon by him, viz., Amir Chand 
v. Butt Shah (1), had been wrongly inte» 
preted. In the firat place it is not quite clear 
that the ruling was misinterpreted, but in 
any case this could not be considered an 
error of law apparent on the face of the re- 
cord, such as could justify a review: see 
Chhaju-Ram v. Neki (2), Balkrishna v. 
Bunara (3)-and Gurditta Shah Hari Chand 
y. Balmokand 112 Ifd. Oas. 277 (4), ete I 
hold that the Court had no jurisdiction to 
grant a review and, tharefore, set aside 
the order. The case will now be tried on 
merits, Oosts will follow final decision. 
Parties to appear in the trial Oourt for fur- 
ther proceedings on February 8, 1937. 

D. - Case sent back. - 

(1) A I R 1930 Lah. 195; 125 Ind. Oas. 384; 31 PL R 
302; Ind. Rul. (1930) Lah. 608. ` 

($) 3 Lah, 127; 72 Ind. Oas. 565; A I R 1922 P 0412 
497 A 144: 30ML T295; 268 O WN 697:;41 PLR 
(P O) 1922;3 PL T 435; 16 LW 37;17P W R 1932; 
3SM LJ 332; 24 Bom. L R 1238;4U PL R@O) 
99; 36 O L J 459(P 0). 

(3) 55 A 196; 148 Ind. Oas. 756; A I R 1933 ALL 274; 
(1933 A L J 75;6 R A332, 

(4) 118 Ind. Uas. 277, 


LAHORE HIGH COURT 
Oivil Revision Petition No. 37t of 1937 
l July 15, 1937 
COLDBTEBAM, Js ; 
Sheikh MOHAMMAD IBRAHIM & SONS— 
e PLAINTIPRS — PBTITIONBES 
. VETRAS 
BEHARI LAL-BENI RBERSHAD— 
è p e DBFENDANTS—RBSPONDBENTS 
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_ Partnership Act ([X-of 1932), s. 69—Suit by fi oe 
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—Fact of registration, if must be stated in plaint— 
Defencant not denying registration—No reference to 
it in evidence—Sutt, tf can be d&mrssed holding re- 
gistration not proved. x 

Where in a suit by a firm the plaint does not 
mention its registration but the defendant neither 
denies the registration nor ia there any reference 
made to registration in the evidence as no issues are 
framed the suit being of a small cause ngture, the 
plaintiff can assume that the objection has not been 
taken andthe Gourt cannot dismiss the suit on the 

round that the registration was not proved by tak- 
ing the firm by surprise at the time of the argument” 
and calling upon to prove registration, 6 ` 

Mr. Indar Dev, for the Petitioners. 

Mr. Bishen Narain, for the Respondents. 

Order.—This is a petition by the Delhi 
firm Mcuhammead Ibrahim and Sons against 
a judgment of the Small QOause QOourt, 
Delhi, dismissing a money suit by the firm 
against a Hindu firm Behari Lal-Beni 
Parshad on the ground that the irm was- 
not proved to be registered under the 
Partnership Act, 1932. 
respondent firm mentioned that the plaint 
did not state that the firm was registered. 
and, in a separate paragraph, objected. 
that the suit could not proceed in the 
name of the firm. The suit being a small 
Cause, no issues were struck but the 
Judge in his judgment considered that the 
first point for determination was whether. 
the plaintiff's firm was registered and find- 
ing it not proved that it was, he dismissed 
the suit as already mentioned. 

Now the respondents never denied that 
the plaintiff firm was registered as they 
were bouad to do if they opposed the suit 
on this ground (O. VI, r. 6 and O. VIII, r. 2, 
Civil Procedure Oode), and it -was natural 
enough for the plaintifs to assume that this 
objection had not been taken. The law 
does not require (and this is. not disputed) 
thatea plaint by a firm must expressly note 
that it hag been registered, No reference 
to registration or non-registration was 
made in the evidence or it certainly appears 
that the plaintiffs were taken by surprise 
as-their Oounsel now alleges when they 
found at the .time-of arguments that tHe 
Judge gras calling-on them to. show that 
they wêre a registered firm. Pes 

The petitioners have produced a certified 
copy of an order by the Registrar of Firms, 
Delhi, registering the-firm Mohammad 
Ibrahim nd Sons on December 13, 1935. 
I accept this petition, set aside the lower 
Courts judgment and remand the case 
for disposal according to law. osis to he 
costs in this case. Parties to appear in the 
Oourt on August 9. i 

6. Case roman dds 


è 


In their pleas the. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 3 of 1936 
. April 20, 1937 
. Young, C. J. AND Monroz, J. 
MUMTAZ BANK, LTD. (IN LIQUIDATION; 
By OFFICIAL LIQUIDATOR)— 
APPELLANT 
6 
VETSUG 
* Sayed MASUD ALI OHISHTI— 
- OBIROTOR-— RRSPONDENT 
Company—Shares—Transfer and allotment 0f— 
Distinction. ° 
An sllotment of shares is an actof the compan 
by which the applicant for shares becomes the hol- 
der of unappropriated shares; shares standing in 
the name of A cannot be allotted to B by the com- 
pany even with A's consent, such shares may be 
transferred by A to B, the compathy's powers of im- 
terference in respect of such transfer being deter- 
mined by its Articles of Assaciation. 


L. P. A. fromthe order of Jai Lal, J.s 
dated November 19, 1935. i 

Mr. Madangopal, for the Appellant. 
- Mr, I. K. Kaul, for the Respondent. 

Young, C. J—These are appeals under 
the Letters Patent from the judgment ofa 
Single Judge of this Court, sitting in appeal 
from the District Judge, Lahore. The 
Mumtaz Bank, Ltd. was ordered to be 
wound up by thé learned District Judge, and 
the name of Syed Masud Ali Chishti was 
-Placed on the list -of contribatories; he 
filed ‘an objection alleging that the one 
hundred shares standing in his name had 
been duly transferred to two persons’ one 
called Muhammad Abdulla and the other 
Taj Din, 50 each. In his judgment the 
learned District Judge directs atténtion to 
two important points: (a) NG instrument 
of transfer such as is required by the 
Articles of the Company was executed in 
either case ; (b) neither Muhammad Abdulla 
nor Taj Din made an application “to the 
Company to have the ehares registered in 
his name, 5 

What-the learned District Judge found 
did happen was this: The objector 
“wanted to get rid of his shares and the 
shares were surrendered to the Bank in 
the expectation that they might later be 
allotted to Muhammad Abdulla snd Ty Din; 
the Directors sanctioned an allotment but 
there was no evidence that Muhammad 
Abdulla or Taj Din wanted to have the 
shares allotted to them; there was no 
instrument of transfer, stamped and signed 
by the transferees. The learned Judge 
held that the surrender was illegal and 
that there “was certainly no transfer duly 
made as alleged ‘by the objector.. The 
learned Appellate Judge distinguished. bet- 
ween, the : two cases. He also discussed 


"115-23 & 4 


= 


transferee) . of 
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some facts, which, by reason of the view 


` thatthe learned District Judge tock of the 


illegality of the so-called surrender, it was 
unnecessary for the latter to consider. For 
the purpose of settling a dispute between 
rival factions among the Directors, a meet- 


ing of the’Board was held on May 22, 1930, | 


and if was then decided that Masud Alis 
shares should be transferred to Muham- 
mad Abflulla and another gentleman, 
50 shares to each, and it was recorded 
thafthe purchasers (though the name of 
one was not mentioned) had paid Rs. 250 
each. ; 

On the same day Masud Ali signed two 
transfer forms—each for 50 shares—the 
saren are not identified by their numbers 
and though the name Muhammad Fazil 
appears in the .space designed for the 
tranaferee’s signature, there is written over 
it in red ink, “Transferee’s name wilh- 
held”, these transfers are not stamped (and, 
we may add, neither are nor ever were 
of any legal signiticance whatever) On 
May 30, 1930, ata meeting of the Board of 
Directors, the resolution of May 22, 1930, 
Was affirmed and ihe transfer of 50 shares 
in the name of Muhammad Abdulla, retired 
Engineer of Pasrur was sanctioned. On 
October 10, 1930, a return of allotment 
was sent to the Registrar of Joint Stock 
Companies in which Muhammad Abdulla s 


-name-appeared: as allottes (not, as stated 


i ed Appellate Judge, as 
b a o 50 cee! The oun 
te’ Judge found that it not 
meee 50 of Masud Ali's shares had 
been allotted by the Bank to another person 
and he held that in respect of these shares 
Masud Ali still remained a sharecholder. 
He held that the remaining 50 shares had 


. been transferred to Muhammad Abdulla and 


that A 

"j eculiar circumstances of the case he (i. e. 
aa ceased to be a share-holder in respect of 
these shares on May 30, 1930, the date on which the 


the Official 


actin holding that én respect of the 
ae SU 50, a transfer had taken place, 
Misunderatanding ae 10 have arisen ir. 
ihis case by a failure to distinguish bet- . 
ween a transfer and an allotment. The 
document sent to the Registrar of Joint 
Stock Companiés was a return of allot- 


ments, this return was made pursuaal to en 


a 


» « Wes sllow the appeal 
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s. 104, Companies Act, 1913, and ought to 
have been made in respect of each set of 
shares allotted within one month after allot- 
ment; an allotment of shares is an act of the 
Company by which the applicant for shares 
becomes tbe holder of unappropriated 
shares: shares standing in the*name of 
A cannot be allotted to B by the Cchpany 
even with A’s ccnsent, such shares may be 
transferred by A to B, the Company's 
powers of interference in respect of such 
transfer being determined by ite Artfcles 
of Association. What the objector has 
relied on in the present case is a transfer 
by him to Muhsmmad Abdulla, and in our 
view, the sole question is whether there was 
atransfer to him. Article 30 of the Articles 
of Association provides that: “The instru- 
ment of transfer of any share shall be exe- 
cuted by both the transferor and the trans- 
feree’’, ete. 

is, therefore, essential that there 
should he an instrument of transfer, i. e., a 
written instrument purporting to tranefer 
shares frcm one person to‘another. The 
only document produced as an instrument of 
transfer of Masud Ali's shares is the trang- 
fer form which has already been mentioned. 


Oertification Date of Name of 
No. transfer transferee 
186 23-38-1931 B. Mohd. Fazil Naik. 
186 8-G-L931 


Khan Nismat Ulah 
Khan. 


The application for the winding up of the 
Company was made on May 25, 1931. No 
explanation of these entries has been 
given; they are inconsistent with the 
alleged transfer to Muhammad. Abdulla 


and Taj Din; and there can beno doubt, 


that the forms of transfer which have 
been produced relate not to transferg to 
Muhammad Abdulla and Taj Din, but to 
an intended transfer to Muhammad Fazil 
Naik which was never carried out. The 
most favourable view towards the objector 
that receives support from the record is 
that it was represented to him that Muham- 
mad Abdulla and Taj Din would take 
over his shares and had paid for them. 
If the objector did receive Rs. 500 as 
consideration for a transfer, the money did 
not come from Muhammad Abdulla and 


e Taj Din ; it was Malik Lal Khan, who paid, 


if the objector’s evidence is believed, and 
Malik Lal Khan has mot been called as a 
witness. 


of the Official 
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It is clear, therefore, that these shares have 
not been transferred . to Muhammad 
Abdulla. This finding is sufficient to 
dispose of the case. But it appears also 
from the evidence that the case put forward 
by the objector is false. His own witness 
Dr. Sultan Muhammad, Secretary of the 
Company, swore that the shares Were not, 
a5 alleged by the objector and recorded in 
the minutes of May 22, 1930, sold to Muham- 
mad Abdulla and Taj Din, thah though the 
shares were allotted to them, they did 
not pay anything for them and that 
attempts to get money from them made 
by the Bank failed. Taj Din was already 
a share-lftider, but there is nothing to 
show that Muhammad Abdulla is a real 
person. i 

There is a further point which throws 
doubt on this whole transaction. The name 
of the transferee which bas been struck 
out in the transfer form is Muhammad 
Fazil Naik. The share certificate of Masud 
Aliis an exhibit, on the back of it, there ia 
a space for noting any transfer: thele are 
twoentries, the first struck out with the 


words “withheld Mareh 27, 1931” over- 
written ; ii 
Distinctive Date of Passed by 
numbers meetings , 
934-1033 23-3-1931- Board of Directors, 
934-1033 8-6-1931 Do, — 


Liquidator, dismiss the appeal of Masud Ali, 
the objector, and restore the judgment of 
the learned District Judge. Masud Ali will 
pay the costs of the Official Liquidator 
of the appeal to the learned Single Judge 
and» of both appeals under the Letters 
Patent. ; 
D. Appeal allowed. 


vaea + 


RANGOON HIGH COURT . 
Oivil Revision No. 417 of 1936 
4 May 5, 1937 
cere AND MOSELY, Jd. 
PURANS AND OTHERS— ÀPPLIOANTS 
f versus 
T. AMMAL AND OTHRRS— OPPOSITH PARTY 
Specific Relief Act (I of 1877), s. 42—Hindu go- 
verned by Mitakshara dying leaving house and house- 
site as sole estate—Widow and one son, only major 
heir, mortgaging house—Purchase of kuse by mort- 
gagee in execution sale—Sutt for declaration only, 
by other heirs in joint possession, that mortgage did 
not affect their shares—Suit for bare deckaration 
without relief by partition held did not lie, N 
` “ ° 


1938 . 


The granting of a declaration is discretionary 
and no Court should granta declaration which is 
merely a part settlement of the dispute in question, 
and is obtaimed solely to give the party getting it 
a tactical advantage in his future litigation. 

A Hindu governed by the Mitakshara Law died 
leaving a house and house site, as his sole estate. 
After his death his widow andone son, the only 
major heim mortgaged that house to O. Later on 
C sued on his mortgage, the property was put up 
for bale and he bought it At this stage of the 


. proceedings, the remaining heirs, sons and daughters 


of the deceased who were in joint possession of the 
property filed®a suit for a declaration only, with- 
out relief by partition, that the mortgage did not 
os their share in the property left by the deceas- 


Held, that a suit fora bare declaration ought not 
to be filed in the circumstances of the case. ‘The 
Plaintiffs were joint owners of thé house and house 
site in question with O. They were in possession, 
but were not entitled to eutright ownership, and, 
therefore, matter in controversy between the parties 
could not be settled finally until the joint property 
was partitioned between the parties, as it was 
quite clear that: the heirs of the deceased and © 


could not continue indefinitely as joint owners of 
the house, 


O. R. against the order of the Dis- 
oe Judge, Sagaing, dated October 29, 
19306. 

Mr. K. C. Sanyal, for the Applicant. 

Mr. E. Hay, for Opposite Party No. 3. 


Baguley, J.—Thisis an application for 
revision of an order passed by the District 
Judge, Sagaing. The facta may be briefly 
stated as follows: A Hindu governed by the 
Mitaksharea law died leaving a house and 
house site, apparently as his sole estate. 
After his death his widow and one son, the 
only major heir, mortgaged that’ house to 
K. R.R. M.P. L. Chettyar Firm. Later on the 
Ohettyar sued on his mortgage, the property 
was put up forsale and he bought it. At 
this stage of the proceedings, the remaining 
heirs, sons and daughters of the deceased, 
filed the sart out of which’ this application 
for revision arises. They ask for a decree 
declaring that the sale of the 

“properties so far as the 2/3rd shares of the estate 
belonging to plainfifis Nos. 1 and 3 and plaintiff 
No, 3's right of occupation and enjoyment of the 
whole estate are concerned, is void and ineffective, 
since the eale is in 
not binding on them 
and for such other reliefa as the nature of 
the claim may require. What*they really 
wanted was a declaration that the mortgage 
did not affect their interests in the pro- 
perties left by their father. At that time 
they were in possession of the house, aud 
the plaint has got to be considered with 
reference “to the state of affaiis us thea 
existed, Objections were taken to the 
form .of the plaint, and in the end the 


sas a Judge passed an order dated 


é 


execution of a decree which is 
1 
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October 29, 1936, in which he found that 
the suit was really one involving conse- 
quential relief and was not maintainable 
without a prayer for consequential relief. 
He allowed the plaintiffs one month's time 
to amend,the plaint and pay the necessary 


“court fees. 


Againat this order the present application 
for revisign has been made. Objection 1s 
taken that an order of this nature cannot 
be dealt with in revision because there is 
no finel order, and an interlocutory order 
of this nature cannot be dealt with under 
s. 115, Oivil Procedure Code. In all cases 
revision is discretionary, and even if we 
have power tointerfere in revision we 809 
no reasonto doso, as the matter involved 
is really trifling. For the applicants it 19 
urged that they have been directed to 
pay court fees ad valorem, but we can 
find no such order passed by the trial Court. 
They have been directed to amend their 
plaint so as to import into ib a prayer for 
consequential relief and, of course, the 
amount cf court-fees which they will have 
te pay will depend on the way In which 
they amend their plaint. 

We agree that a suit for a bare declara- 
tion ought not to be filed in the circum- 
stances of the present case. If the plaint- 
iffa are correct in what they assert in their 
plaint, the position was that they were 
joint owners of the house and house site in 
question with the firm. They were in 
possession, but were not entitled to outright 
ownership, and it is clear that the matter 
in controversy between the parties cannot 
be settled finally until the Joint property 
is partitioned between the parties a8 it is 
quite cleay that the heirs of the deceased 
and the Ohettyar firm r ag mui 
i itely as joint Owners o e house. 
= ied to hold that the plaintifs 
can get their bare declaration and then 
await for the other side to file a suit for 
partition, but in the same way that inter- 
ference in revision is discretionary, the 
granting of a declaration 16 also discre- 
tionary and no Oourt should granta dec- 
laration which is merely a part settlement 
of the dispute in question, and is obtained 
solely to give the paily getting ıt a tactical 
advantage in his future” litigation. — There 
isa dispute between these plaintifs and 
the Chettyar firm sbout this house, and if 
they want the Court to help them, they 
must bring a suit S0edrafted as to end the 
dispute once apd for all. There can be 
no great hardship involved. A B 
partition by & party in occupation ‘ol pree 


JA suit for, 


© 


9 
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mises can be filed very cheaply and 
involves ‚ro great outlay: vide Abdul 
Rahman v. A. B. Crisp (1), and therefore 
even if we can interfere in revision, we see 
no resson to do so. The applicaticn for 
revision is, therefore, dismissed with costs, 
Advocate’s fee 2 gold mohurs. 


+ 


5 Application dismissed. 
(1) A IR 1930 Rang. 164; 126 Ind. Ong. 645; Ind. 
Rul. (1930) Rang. 325. 


ALLAHABAD HIGH COURT 
Oase No. 1763 of 1935 
January 11, 1938 
IQBAL Auman, J. ad 
8. FAKHRUDDIN HUSAIN— PLAINTIpR— 
APPRLLANT 


VeETSUs 
ABDUL WAHID—Degranpant— 


RESPONDENT 

Agra Tenancy Act (III of 1926), se. 86, 197— 
Status of  grove-holder—Grove ceasing to extst— 
Status of grove-holder continues to be that of non- 
occupancy tenant—Liabtlity to ejectment—Whether 
can acquire prescriptive title to land by continuing 
to cultivate it for over 12 years without paying rent 
—Limitation Act (IX of 1908), Sch. I, Art. 139— 
Applicability of Act to Agra Tenancy Act—S8uit for 
ejectment of grove-holder after ceasing of grove— 
Art. 139, if applies. 

It is clear from the provisions of s, 197, Agra 
Tenancy Act, that the status of a grove-holder is 
that of & non-occupancy tenant. The lease under 
which a grove-holder is presumed to hold as a non- 
occupancy tenant, no doubt comes to an end when 
the grove ceases to exist, but even thereafter his 
position continues to bethat of a non-occupancy 
tenant and he is, therefore, liable to ejectment at 
the instance of the land-holder. The mers non- 
payment of rent by him cannot affect his status as 
a non-occupsncy tenant. He doses not also acquire 
a prescriptive title to land by adverse possession 
merely because he continues to cultivate 1t without 


` paying rent for over a period of 18 y@ars aiter the 


grove has ceased toexist. He is still liable ta 
ejectment, Atsal v, Ghastta (1), relied en. 

The provisions of the Limitation Act, do not 
govern suits and applications provided for By the 
Agra Tenancy Act. Therefore, a suit for ejectmant 
of a grove-holder after the grove has ceased to exist 
is not governed by Art, 139, Limitation Act, Pusa 
Maly. Makdum Bakhsn (2) and Kamakhya Narayan 
Singh v. Ram Rakhsha Singh (3), distinguished, 

_ Oase from the decision of the Dis- 
trict Judge, Allahabad, dated September 
20, 19309. 

Mr. Mushtag Ahmad, for the Appellant. 

Mr. Panna Lals for the Respondent. 

Judgment.— This appeal arises out of a 
suit under s. 92, Agra Tenancy Act (Act DI 
of 1926) forthe ejectment of the defendant- 
respondent from old plot No. 70 correspond- 
ing tothe present plot No. 101 in village 


+ 


Harwara. It is now ccmmon ground that 


<+ ° the%plot is situated within the zamindari 


Li51d 
of the plaintiff-appellant and that there 
existed a grove on the said plot of which 
the defendant was recorded as a rent-free 
grove holder. The plaintiff alleged that 
five or six years before the date of the suit 
the trees of the grove had been cut away 
and the grove lost its churactes as such 
and that since then the position of, the 
defendant was that of a non occupancy 
tenant and he was, therefore, liable to 
ejectment. The defendant eontested: the 
suit on various grounds, but the only 
ground which found favour with the lower 
Appellate Oourt, and with which I'am 
concerned, in the present appeal, was that 
the defendant*had acquired a prescriptive 
title to the plot in dispute by adverse pcs- 
session for more fhan 12 years and ac 
cordingly was not liable to ejectment. This 
contention of the defendant was overruled 
by the trial Court but given effect to 
by the lower Appellate Court. The lower 
Appellate Court has found as a fact that the 
grove ceased to exist about 20 years before 
the date of the suit and since then the 
defendant has been cultivating the plot 
without payment of rent „to the plaintiff- 
appellant. On the basis of this finding, 
the lower Appellate Court in view of the 
provisions of s. 197 (a), Agra Tenancy Act, 
(Act IH of 1926), held that from the date 
that the grove lcst its character as such, 
the position of the defendant became that 
of a trespasser and as he had been in 
possession for more than 12 years since 
that date, he could not be treated- as a 
non-occupancy tenant and was not- liable 
to ejectment. I am unable to agree with 
the lower Appellate Court. It is provided 
by s. 197 (a) of the Act that: 

“It shall be presumed that a grove-holder holds 


‘the land in respect of which he is grove-holder as 


a non-06c 
whioh wil 
grove land” 
In view of this provision, it must be held 
that the defendant held the land in dispute 
as a non-cecupancy tenat under a jense 
the term of which expired 20 years before 
the @ate of the institution of the suit 
giving rige to the present appeal. The 
question, however, remains whether the 
defendants status as a non-occupancy 
tenant geased from the date when the 
land in dispute ceased to be grove land or 
his position continued to be that of a non- 
occupancy tenant. Jam not aware of any 
provision in the present Agra Tenaney Act 
by virtue of which a non occupancy tenant 
holding over after the expiry of 4 lease 


ceases to be a non-ccupancy tenant. Wuder 
è A 4 


noy tenant under a lease the terms of 
expire when the land ceases to be 
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the former Agra Tenancy Act (Act II of 
1901) a non-occupancy tenant by cultivating 
his holding for a period of more than 
12 years could acquire occupancy rights. 
There is no such provision under the 
present Tenancy Act and in accordance 
with the present Act, a non-occupancy 
tenant dannot by any length of cultiva- 
tion acquire occupancy rights. In other 
words under the present Act once a non- 
occupancy tenant is ever a non-occupancy 
tenant. It 1s clear from the provisions of 
8. 197 that the status of a grove-holder is 
that of a non-occupancy tenant. There is 
no doubt a provision in the section that a 
grove-holder is to be deemed tabe holding 
under & lease for the period for which the 
land retains the charecter of a grove land. 
This provision had been enacted by the 
Legislature with a view toensure that a 
grove holder will not like other none 
occupancy tenants be liable to ejectment 
from the grove land so long as the grove 
Continues to exist; bat in my judgment it 
does not follow from this provision that 
the moment the grove ceases to exist, the 
tenancy tpso Sacto comes to an end and 
the grove-holder becomes a trespasser from 
that moment. 

It appears to me clear from s. 86 of the 
Act that a non-occupancy tenant holding 
under & lease which has expired or will 
expire before the end of the current agri- 
cultural year in which the suit is brought 
is liable to ejectment on the application 
of the land-holder. This showg@ that a 
non-occupancy tenant who continues in 
possession of his holding after the expiry 
of a lease continues to be a non-occupancy 
tenant. It may be argued that as ins. 86 
after the words‘a lease’ there is 4 comma 
and then follow the words -“or for a pefiod, 
which has expired, or will expire” the 
latter words do not govern the words ‘a 
lease’ in the section. In my judgment, 
however, there “is no substance in this 
contention for the simple reason that the 
Legislature could not have intended that 
& non-occupancy tenant holding under a 
lease could be ejected before the ka Na of 
the period of the lease. It follows that 
the words “expired or will expire” govern 
the words ‘a lease’ in the said section. 
The conclasion is, therefore, irresistible that 
& non-occupancy tenant whether holding 
or not holding under a lease is liable to 
ejectment at the instance of the land-holder, 
even though he may have continued in 
possegsion of the holding for a period of 
more aan 12 years after the expiry of the 
1S 
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term of a lease. That it is so is put beyond 
doubt by “Serial No. llof Ground B of 
Sch. IV to, the Agra Tenancy Act which 
provides that there is no period of limita- 
tion for the ejectment of a non-occupancy 
tenant from his holding. The lease under 
which a°grove-holder is presumed to hold 
as a non-occupancy tenant no doubt comes 
to anend when the grove ceases to exist, 
but ever, thereafter his position continues 
to be that of a non-oceupancy tenant and 
he îs therefore liable to ejectment at the 
instance of the land holder. The mere noh- 
payment of rent by him cannot affect his 
status as a non-otcupancy tenant. I there- 
fore held that the defendant continued to 
be a non-occupancy tenant and was liable 
to ejectment. The view that I takeis in 
consonance with the decision of the Board 
of Revenue in Risal v. Ghastta (1). 

The learned Counsel for the respondent 
placed reliance on Art. 139, Limitation Act 
and on the decisions in Pusa Mal vV. 
Makdum Bakhsh (2) and Kamakhya Narayan 
Singh v. Ram Rakhsha Singh (8). In my 
judgment neither Art. 139 nor the decisions 
just quoted have any application to the 
case before me. The pfovisions of the 
Limitation Act do not govern suits and 
applications provided for by the Agra 
Tenancy Act. In the last-mentioned Act 
periods of limitation have been prescribed 
for suits and applications enumerated in 
Sch. VI. Similarly the decisions cited by 
the learned Counsel for the respondent can 
be no guide in the decision of applications 
and guits prescribed by the Tenancy Act. 
For the reasons given above I allow this 
appeal, set aside the decree of the lower 
Appellate Court and restore the decree 
of the trfal Court with costs in all Courts. 


«Leave to appeal under the Letters Patent 


is granted. i 
D? Appeal allowed. 
(DLR 15 Al 283 Rev. 
(33 6A LJ 584; 3 Ind. Oas. 564; 31A 514. 


(3; 55 I A 319; 109 Ind. Oas. 683; A I R 1923P O 
146; 7 Pat. 649: 48 OL J 869; 9P LT 4501; 32 0 W 
N 897; 28 L W 41; 30 Bom. L R 1361 (PU, 





LAHORE HIGH COURT 
Special Bench. 
Matrimonial Referene8 No. 11 of 1937 

December 17, 1937 
ADDISON, MoNsor4np Din Mossman, JJ. 
Musammat BARKAT BIBI—Pagtitionne 
j VEESUS 
NAWAB — ResPoNDENT, 
Divorce Act (IV of 1869), a. 17-—Pattiton for 


confirmation of divorce—Husband living in*a®ultery ° 
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with brother's widow—Pregnant wife driven out of 
house—W ife living away for two years but husband 
not taking. steps to secure her return—Husband 
though served not defending divorce petttton— Divorce 
held should be confirmed. 

For a husband to live in open adaltery in the 
same house with another woman is certainly cruel- 
ty 


. The wife presented a petition for confirmation of 


the divorce decree. It had been established in the 
divorce proceedings that the husband was living in 
open adultery with his brother's wife iwthe game 
house and that he turned his wife out ofthe house 
when she was pregnant, after beating her. | His 
wife wasaway for more than two years and he took 
no steps to secure her return nor did he take any 
steps to defend the petition for divorce though he 
was properly sarved : 

Held, that the decree dissolving the marriage 
should be confirmed. 


M. Ref, for the decree nisi passed by the 
District Judge, Lyallpur, dated May 31, 
1937. 

Mr. Ram Ditta Mal, for the Respondent, 
and Respondent in person also. 

Addison, J—On February 3, 1937, 
Musammat Barkat Bibi, a Christian of 
village Nawan Pind, petitioned for a 
divorce from her husband, Nawab, another 
Obristian on the ground of his adultery, 
desertion and cruelty. Her husband was 
served to appear on March 15, but he did 
not turn up. Issues wete framed on 
March 16, evidence heard on May 21, and 
a divorce granted on May 31, 1937. She 
then petitioned this Court for confirmation 
of the decree under s. 17, Divorce Act. 
Tier husband Nawab appeared atthe hear- 
ing before us and‘submitted that when he 
went to Lyallpur on being served, he did 
not find any case pending there and that 
thereafter he had arranged for his wife to 
live with him and withdraw the proceed- 
ings but that she had merely deceived him. 
He, therefore, requested that the decree 
should not be confirmed on these grounds, 
and in the alternative, he pleaded that there 
was not sufficient evidence to warrant a 
divorce. 

{t is obvious that Nawab had plenty of 
time to know what was going on and that 
his petition before us is a belated one. We 
have gone through the evidence on the re- 
cord and we donot think that any further 
enquiry or additional evidence is neces» 
sary. It has been established thet Nawab, 
the husband, had an illicit connection with 
Musammat Mehran, the widow of his bro» 
ther, and that he turned his wife out of 


e the house wheh she ‘was pregnant after 


beating her. For a husband to live in 
open adultery in fhe same house with 
. another woman is certainly cruelty. His 


e © wife. was away for more than two years 


+ 
a . 
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and he took no steps to secure her return, 
nor did he take any steps to defend the 
petition for divorce though he was served. 
After cervice in the proceedings, be could 
not fail to find out where the case was, if 
he had tried. We, therefore, confirm the 
decree cf the District Judge dissolving the 
marriage of the petitioner with Nawab. 
8. Decree confirmetl. 


MADRAS HIGH COURT 
Oivil Appeal No. 277 of 1936 
ee October 21, 1937 
LRAOH, O. J. AND BURN, J. 
A. R. RAMANUJA MUDALIAR— 
APPBLLANT 


versus 

L. C. SUNDARAVARADACHARIAR AND 
OTHBRS— RESPONDENTS. 

Oompany— Winding-up— Decree standing in name 
of directors sold by auction by Official Liquidators 
with sanction of Court— Assignment of it to auction- 
purchaser—Subsequent application by liquidator to 


get aside sale—Sale, if canbe set aside by Oourt— 


Applicability of principles of O. XXI,r. 90, Civil 
Procedure Code (Act V of 1908). . 

A company was being wound-up aaa result of 
a compulsory winding-up order of the Court. Three 
official liquidators were appointed by the Court who 
decided to sell by auction one of the assets, a decrees 
standing in the name of the directors, It was sold 
by auction with the permission of the Oourt and was 
subsequently assigned by the liquidators to the 
auction-purchaser. One of the liquidators subse- 
quently applied to the Court to set aside the sale : 

Held, that the principles of O. XXI, r. 90, Oivil 
Proceduré Oode, did not apply and the Oourt had 
no right to set aside the sale. 

C. A. against an order of the District 
Court, Ohittoor, dated February 13, 1936. 

Mr. P R. Srinivasan, for the Appellant. 

Leach, C. J.—The Sundaia Shanmuga 
Vilas Prize Chit Fund, a company regis- 
tered under the Companies Act, is being 
wound-up in the Court of the District 
Judge of Chittoor as the result of a com- 
pulsory winding-up order passed by this 
Ccurt. This Court appointed three Official 
Liquidators who on taking over charge of 
the assets came to the conclusion that one 
asset? a decree in favour of the directors 
of the company, should be gold by auction, 
as it would be too expensive to undertake 
execution proceedings. They accordingly 
applied to the Listrict Judge for directions 
under s. 183 of the Act and he ordered 
the decree to besold by auction. In ac- 
cordance with this order an ‘suction was 
held on November 1, 1934. and the appel- 
lant bid Rs 25. As there was no „higher 
bid, he was declared to be the: purgh ager. 


» 
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On November 5, 1934, the three liquidators 
executed a deed assigining the decree to 
the appellant who, January 17, 1935, ap- 
plied to be brought on the record and to 
have leave to execute the decree. Before 
he could take advantage of his purchase, 
one of the liquidators applied to the Dis- 
trict Judfe for directions in order to get 
the «sale set aside. By an order dated 
February 13, 1936, the District Judge did 
set aside the sale as he considered that 
there were good grounds for thinking that 
the sale was not properly advertised, and 
On general grounds he thought that a 
doubtful asset should not be sold. It is 
from this order that the pres@at appeal 
has been preferred. 

It is clear that the learned District 
Judge had no power to set aside the sale. 
The decree was sold by auction and the 
appellant was the highest bidder.. The 
appellant having become the purchaser, the 
Official liquidators with the sanction of 
the Court assigned the decree to him. In 
these circumstances the Oourt had no 
Tight toset aside the contract. The prin- 
ciples of O. XXI, r. 90, Civil Procedure 
Oode, do not apply, but even if they did, 
. there would be no ground for setting aside 
the sale. It is not suggested that the ap- 
pellant was a party to any fraud. The ap- 
pellant having bought the decree is entitled 
to the benefit of it, and the order of the 
learned District Judge must, therefore, be 
set aside. Having succeeded, the appellant 
is. entitled to costs which will be paid out 
of the assets of the Oompany. ` 

N./8. Order set aside. 


SS 


LAHORE HIGH COURT 4 
Second Oivi] Appeal No. 517 of 1936 
January 7, 1937 — ° 
, TaK CHAND, J. 
BASHIR AHMAD AND OTAHRS— PLAINTIFFS 
š —APPELLANTS 
ed versus i 
BUR SINGH AND ANGOTABB— DEFANDANTS—- 
RASPONDANTS \ 
Oustom (Punjab)—Applicability~Kakasais of 
Tapala— Alienation— Whether governed by Muham- 
madan Law or cust 
The Kakazsis of Tapala village, in the Punjab 
are governed, in matters of alienation, by peraonal 
law (Muhammadan Law) andthe mere circumstance 
that the village was owned by the Kakazais or that 
this tribe supplied the lambardars did not prove 
custom, Fakar v. Shadi (1), distinguished, 


9. O. A. from the decree of the Senior 
Sub-Judge, Gurdaspur, dated December 20, 
19394. 
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Mr. Shabir Ahmad for Mr, Asadullah 
Khan, for the Appellants. 

Mr J. L. Kapur, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit instituted by the plaintiffs- 
appellants for a declaration to the effect 
that two mortgages of ancestral property, 
effected by their father, dsfendant No. 2, in 
favour of defendant No. 1, are void and 
ineffectud@l as against their reversionary 
rights after the death of their father. The 
deffndant-mortgagee contested the suit 
urging that the family of the mortgagor 
and the plaintiff, who ee to the 
Kakazai tribe, is not governed by custom 
but follows Muhammagan Law under which 
tife plaintiffs have no right to contest his 
alienations. He also pleaded in the alter- 
native that evenif it were found that the 
mortgagor was governed by custom, the 
alienations were for consideration and 
necessity. The trial Judge held in favour 
of the plaintiffs that custom applied, and 
on. the second point he found that the first 
mortgage had been proved to be for cun- 
sideration and legal necessity, and that 
oùt of the second mortgage Rs. 50 only 
were for necessity. He accordingly granted 
the plaintiffs a declaration that on the 
death of the mortgagor they would be 
entitled to get possession of the land on 
payment of Rs. 250. On appeal the learned 
Senior. Subordinate Judge held that the 
mortgagor was governed by Muhammadan 
Law and not by custom*and, therefore, the 
plaintiffs had no locus standi to maintain 
the suit. He accordingly accepted the 
appeal and dismissed the plaintiffs’ suit. 
He, however, granted a certificate under 
s. 41 (3), Punjab Courts Act, for a second 
appeal om the question as to whether the 


¿mortgagor's tribe was governed by custom 


or Muhammadan Law in matters of aliena- 
tione 

The learned Counsel for the appellants 
has read before me the evidence produced 
in the case bearing on this question and 
after hearing him I have no doubt that 
the conclusion of the learned Senior Bub» 
ordinate Judge is correct. The evidence 
consists of the oral testimony of five wit- 
nesses, most of whom belong to a neigh- 
bouring village, and iseto the effect that 
the village Tapala (to which the mortgagor 
belongs) is owned by Kakazais, and that 


lambardars of the village hhve been appoint-¢ 


ed from this. tribe.e The evidence shdws 
that the Kakazais dohot cultivate the land 


with their own “hands and some of them 
“are in service. There is not as Bingle ° ‘s 


° 
24 


instance, supported by oral or documentary 
evidence, as to any alienations of ancestral 
land having been contested by sons or 
collaterals of Kakazais of this or the neigh- 
bouring village, nor has it been proved 
that in matters of succession, Muhammadan 
Law has been departed from and inheritance 
has gone according to custom. The cnus 
lay heavily upon the plaintiffs to prove that 
they didnot follow their personal law, and 
this onus cannot be held to have been 
discharged by tte mere circumstance that 
the village is owned by Kakazais or that 
this tribe has supplied lambardars. 

The learned Coungel for the appellants 
has referred me to, Fakir v. Shadi (1) 
which is a case of Uppal tarkhans of 
-Mauza Shorian in Gujrat district, who were 
held to be governed by agricultural custom. 
It appears from the judgment in that case, 
however, that it was found as a fact that 
the tarkhans of that village had assimilated 
their customs in several matters to those 
of the dominant agricultural tribes living 
in the neighbourhocd, and there were 
several instances of departure from rules 
‘of Mukammadan Law. In the present case, 
such evidence "s wholly wanting. I hold, 
therefore, that the plaintiffs’ suit has been 
rightly dismissed. The appeal fails and is 
dismissed with costs, 

Appeal dismissed. 


D. 
(1) 15 Leh, 898; 151 Ind. Oas. 219: A IR 1934 Lah. 
481: 37P LR16,7 RL 107. 
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MADRAS HIGH COURT 
Oivil Revision Petition No. 945 
of 1936 
August 30, 1937 
Lzaon, O. J. AND VARADAOHAHTAR, J, 
PENTAPAT] NAGESWARA RAO— e 
PLAINTIFF—PETITIONER 


versus 
MOKA NARAYNAMURTHI 
AND ANCTHER—DREFENDANTS— 
RESPONDENTS : 
Stamp Act (II of 1899), a. 35—Improperly stamped 
promissory note—Admtsstbtlity of, to prove a cknowledg- 
ment of liabiliiy to save limitation under Limita- 
tion Act (IK of 1°08), 3. 19, in respect of pro-note 
`- previously executed 
Where a promissory note contains in addition 
o promise, a statement that the amount for which 
it was 
account, and the instrument is not sufficien 
stamped, it is inadmissible, for an ma KA 
cannot even be ased as an ackiowlaiene under 
8.°19, Limitation Act. Matheson v. Rose (1), explain- 
ed and not followed, Rakkapan Ambalam v. Suppiah 
Ambalam (2), Vencheswara Sastri v Narayana Iyer 
(3), dissented fiom Ramanatha Iyer vy. Narayana- 
swamy Tyer (4)and K. M. Subbayyar & Sons v. 


PENTAPATI NAGESWARA RAO V. MUKA NARAYNAMURTHI 


given was dae in settlement ofa previous - 


(MADR.) 41510 


P, M. Lakshmana Iyer,8. A. No. 124 of 1930, fol 
lowed Muljt Lala v. Lingu Makajt (6), referred to. 

O. R. P. under s. 25 of Act IX of 1887 
praying the High Court to revise bhe 
decree of the Court of the Subordinate 


Judge of Amalapuram, in S. 0.8, No. 338 
of 1935. 
Mr. V. Veyanna, for the Petitioner. 
Leach, C.J.—The question raised by 


this petition is whether an improperly 
stamped promissory note canebe admitted 
in evidence to prove acknowledgment of 
liability in order to save limitation in res- 
pect of promissory notes previously execut- 
ed. The, petition arises out of a suit filed 
in ths Court of the Subordinate Judge of 
Amalapuram. The promissory note was in 
the following terms: 

“On account of my necessity this day that is the 
amount due for principal and interest on the 
promissory note executed and delivered on June 33, 
1929, is Rs. 93-30: the amount due on the promis- 
sory note executed and delivered on July 6, 1929, is 
Rs, 92-13-0 andthe amount due for principal and 
interest on the promissory note executed and deliver- 
ed on February 14, 1931,is Rs. 101. The total is 
Rs. 287. On demand I promise to pay you or order 
in one lump sum the (said) principal together with 
interest thereon at Rs. 1-9-0 (one rupee and nine 
annas) percent. per mensem, shall get the payment 
endorsed on this note and take it back. The 
consideration hereof has been received as afore- 


said. This promissory note is executed with con- 
sent.” 


On astamp ofthe value of one anna 
was appended the signature ofthe execut- 
ant. The learned Judge before whom the 
case came refused to admit.this document 
on the *ground that ite admission was pro- 
hibited by s. 35 of the Indian Stamp Act, 
1899. The learned Advocate for the peti- 
tioner contends that this decision is wrong. 
He says thatthe learned Judge should 
have admitted that portion of the document 
which recited the previous promissory notes, 
and that this would have saved limitation 
in respect of the earlier instruments. The 
relevant portion of s, 3) reads as fol- 
lows: 


“No instrument chargeable with duty shall, be 
admitted in evidence forany purpose by any per- 
son having by law or consent of parties authority 
to receve evidence or shall be acted upon, re- 
gistered or authenticated by any such person or by 
any public officer unless such instrument is duly 


stamped.” 

It will, be observed that the instrument 
shallnct be admitted in evidence for any 
purpose, not shall be acted upon, unless it 
bears the stamp prescribed by law. I should 
have thought that on the wording of this sec- 
tion it was clear that the promissory note 
in suit could not be admittedin evidence 
for the purpose sought by the petifjoner 

c | À 
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or for any other purpose. 
tioner’s Counsel bas quoted fwo cases 
decided by Pandalai, J., which support his 
contention. He also relies on a passage 
from the work of the late Sir Dinshah 
Mulls on the Indian Stamp Act. 

Before referring to these authorities I 
would point outthat the words ‘for any 
purpose’ did not appear in the General 
Stamp Act, 1869, but were inserted for 
the. first timein the Indian Stamp Act, 
1879, and that they were not introduced 
into the English Act, under the year 
1891 (54 and 55 Vict. Oh. 39). In 1849 the 
question of the admissibility of an im- 
properly stamped document fot* collateral 
purpose. was discussed by the House of 

ords in the case of Matheson v. Rose 
(1`. It was there held that where a paper 
purporied to be a reeeipt, and,- as such, 
required a stamp, but also purported to 
be an agreed statement of accounis, which 
did not require a stamp, it might be 
given in evidence to show the agreed state 
of accounts only, though it had not been 
previously stamped. But it has since been 
accepted that the amendment in the 
English Act,” in 1891 has worked a 
change. 

In Rakkappan Ambalam v. Suppiah 
Ambalam (2) Pandalai, J, held that where 
& promissory note.contained, in addition 
to the promise, a statement that the 
amount for whichit was given was due 
in settlement of a previous- account, the 
instrument although inadmissible ås a pro- 
miesory note for want of sufficient stamp, 
was admissible to prove an acknowledg- 
ment under s. 19 of the Limitation Act. 
The reason given was that s. 35 of the 
Stamp Act merely shuts out the portion of 
the document which constitutes the prémis- 
sory note and does not affect other 
statements in the document. The learned 
Judge expressed the same opinion in a 
. liter case Vencheswara Sasiri v. Narayana 
Iyer (3) but it did not find acceptance by 
Bersley, O.J,in the recent case Rama- 
nadha Iyer v, Narayanaswamy Iyer (4). 
The learned Obief Justice there h&ld that 
an insufficiently stamped profhissory note 
could not be used for the purpose of 
proving an acknowledgment by the maker 


eee 2H LU 388;9 ER 1101;13 Jur. 307; 81 R 


(3) AT R1930 Mad. 495; 194 Ind. Oas. 63; Ind. 
Ral (1980) Mad. 565, 82 L W 691. 

(3) A IR1933 Mad. 251: 141 Ind. Oas. 169: 36 
L W 918: Ind, Rul. (1933) Mad. 85. 
$ 1987) 1M LJ 163; 169 Ind. Oas. 692; AI R 
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364; 45 L W 609;10 RM 93, 
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This was also 
if was sought to save 


of it of his indebtedness. 
a case in which 


‘imitation by the admission of the instru- 


ment in evidence. In the course of his 
judgment, Beasley, O. J., referred to tke 
unreported case of K. M. Subbayyar and 
Sons v. P?M Lakshmana Iyer, 8. A. No. 
124 of 1930-where he and King, J., sitting 
as a Bench dissented from the opinion of 
Pandalai® J. The learned Advocate for the 
petitioner. has not referred us to any other 
decfded cases which support the proposition 
which be has advanced, but has laid stress 
on a passage to be found at p. 122 of 
the third edition of Sir Dinshah Mulla’s 
work, The conclusiog arrived at by the 
author of that work isto the effect that an 
instrument not duly stamped may be ad- 
missible as proof of a collateral matter, 
but is not admissible as prool for a 
collateral purpcse. By ‘collateral matter’ 
is meant any matter the proof of which 
does not depend upon proof of the trans- 
action, and by ‘collateral purpose’ any 
matter the. proof of which depends upon 
proof of the transaction. With great 
respect I consider that this statement 
couflicts with the wordinge of the section 
which is very precise. Sir Dinshah Mulla 
would appear to go back to the case of 
Matheson v. Rose (1) which was decided 
before the words ‘for any purpose’ were 
introduced into the statute. That the 
English Law since the passing of the Act 
of 1891 is not the same as it was when 
Matheson v. Rose (1) was decidedis to be 
gathered from the decision of President of 
Probate, Divorce and Admiralty Division 


(Sir Samuel Evans) and Bargrave Deane, J. 


in Fengl v. Fengl (5) where it was held 
that the *effect of the Stamp Act of 1891 is 
that an unstamped document which re- 
quires a stamp, cannot be received in 
evitience, except in criminal proceedings, 
for any purpose whatever, including a 
collateral purpose. Sir Samuel Evans in 
his judgment remarked that whatever the 
law was before 1891 he was of opinion that 
the instrument with which the Court was 
then concerned was not admissible. As I 
have already pointed out the English Stamp 
Act of 1891 is the same as the present 
Indian Stamp Act in this respect. | 

The Bombay High Courtin Muljz Lala 
v, Lingu Makaji (6) held that an acknow- 
ledgment of a debt coming under Art. ls 
Sch. I of the Stamp Act of 1879 cbuld 


(5) (1914) P 974; 598 J42 3L TL R 45;84 L J 
P:9;112 LT 172 
8). 2L B 201.. - i e @ 6 
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not, if unstamped, be given in evidence for 
any purpose including the purpose of 
saving limitation. There have been 
Similar decisions by other High Oourts, 
but it is not necessary to examine them in 
detail. The section itself, in my opinion, 
provides a complete answer to the *petition- 
ers case. If an unstamped document 
cannot be admitted for any purpose it 
must mean, if the words are to Be given 
their ordinary and plain meaning, that 
it cannot be admitted under any circfm- 
stances ina civil suit. If the Legislature 
in placing this provision of law on the 
statuto book had intended to allow un- 
stamped instruments to be admitted for 
collateral purposes, it would surely have 
said so. It did nə say so, buton the 
other hand it provided that a negotiable 
instrument which is insufficiently stamped 
at the time of execution cannot be pro. 
perly stamped afterwards, even on payment 
of a penalty which is allowed in the case 
of other documents. 

For these reasons the petition must be 
dismissed. 

A.D. Petition dismissed. ° 


LAHORE HIGH COURT 
Civil Reference No. 12 of 1936 
ADDISON AND ABDUL RASHID, JJ. 
B. J. HEERA cjo Tan DELHI ELEOTRIO 
SUPPLY anv TRACTION Oo., Lro., DELHI 
—ASSRSSERB—PETITIONER 


. VeTsUs 
COMMISSIONER or INCOMHE-TA X— 
RESPONDENT. 

Provident Funds Act (XIX of 1925), 8. 2 (£) and (g) 
—Tramways Act is not Special Act — Qompany ad- 
ministering tramway under license under Tramways 
Act, tf ‘Ratlway Administration — License, if creates 
contractual liabiltty between company und Govern- 
ment—Provtdent fund of such company, tf ‘Railway 
Se ia Fund — Income Tan Act (ki of 1929, 
8. (1). 

The PA Act deals with the construction of 
tramways in general. It isapplicable to the whole 
of British India and was not enacted for the pur- 
poses of the construction ofany particular tramway, 
recs of this nature cannot be called a “Spesial 

t Lhd 





ct, 

The Electric Supply and Traction Oo., administer- 
ing a tramway under a license granted to the pro- 
motors is notadministering the tramway under con- 
tract with the Local Goternment. The license granted 
to the company under the Tramways Act is a 
unilateral act which cannot be regarded as a contract 

ebetween the company“and the®Local Government. A 
licerse granted to a compa on certain conditions 
does not create contractugl relationship. Such a 
relationship can only be created by an agreement 
between two parties and where n such agreement is 


. eieferreg tein the “order” under the Tramways Act, 


e 
. 
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whereby the promotors of the company were granted 
a license, the company isnot ‘Railway Administra- 
tion” within the purview of 5.2 §f), Provident Funds 
Act (1925) and its provident fund 1s nota “Railway : 
Provident Fund" within the meaning of s. 2 tg) 
thereof, 

O. Ref. made by the Commissioner of 
the Income-tax, Punjab, N.-W. F. and Delhi 
Provinces, Lahore, dated March 1891936. 

Mr. M. C Mahajan, for the Petitioner. , 

Mr. S. M. Sikri, for the Respondent. 

Abdul Rashid, J.—Under s. 66 (2); 
Income Tax Act, the Comnfissioner ` of 
Income tax, Punjab, North-West Frontier 
and Delhi Provinces, has referred the fol- 
lowing question of law to this Court : 

“Ts the DaJki Etectric Supply and Traction Oo., 
by virtue of its license under the Indian Elec- 
tricity Act of 1903 and order under the Indian 
Tramways Act of 1838, a ‘Railway Administration’ 
within the terms of cl. 2 (f) Provident Funds 
Act XIX of 1925; and its Provident Fund thereby 
a “Railway Provident “Fund” within ol 2 (9) 
thereof ?” $ 

The assessee, Mr. B. J. Heera, was an 
employee of the Delhi Electric Supply and 
Traction Oo. during the accounting period. 
Out of his salary, the assessee contributed 
a sum of Rs. 428 to the Employers’ Pro- 
vident Fund. The claim of the assessee is 
that this fund falls within “the purview cf 
s. 15 (1), Income Tax Act and the sum of 
Rs. 428 is not liable to income-tax. The 
Employers’ Provident Fund of the Delhi 
Electric Supply and Traction Oo. admit- 
tedly is not one registered under Ch. IX-A, 
Income Tax Act. The Provident Funds 
Act of 1897 was replaced by the Provident 
Funds Att XIX of 1925. It was contended 
by the learned Oounsel for the assessee 
that the Delhi Electric Supply and Trac- 
tion Oo. fell within the purview of the 
definition of the words “Railway Adminis- 
tration” as given in s., 2 (f), Provident 


eFunis Act (1925). It is laid down by 


this Act, that : 

“Railway Administration’, means any compan 
administering a railway or tramway in Briti 
India either under a Special Act of Parliament or of 
the Indian or a Local Legislature, or under contract 
with the Secretary of State for India in Oouncil, 
the reor onemi in Oouncil or a Local Govern- 
ment, 

It wés contended that by being granted 
an “order” wnder the ‘Tramways Act (1886), 
the company became one which was 
administering a tramway in British India 
under a Special Act of the Indian Legisla- 
ture. We are of the opinion that this con- 
tention is devoid of all force The Tram- 
ways Act deals with the construction of 
tramways in general. It is applicable to 
the whole of British India and wag not 
enacted for the purposes of the constpic- 
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therefore, be regarded as a 


kad 
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tion of any particular tramway. An act 
of this nature canno: be called a “Special 
Act”. The only dther point agitated by 
the" learned Oounsel for the assessee was 
that at any rate the Delhi Electric Supply 
and Traction Co was administering a 
tramway under contract with a Local 
Governmeft and that the company must, 


“Railway 


Administration” within the meaning of 
s. 2(f), Provident Funds Act. Reference 
was madein this connection toss. 7, 23, 
After consi- 
dering all the relevant sections we are of 
the opinion that the Delhi Electric Supply 


35 and 39, Tramways Act. 


and Traction Co. 


was adminfstering a 


tramway under a license granted to the 
promotors on July 2, 1906, and that the 
company was not sdministering the tram- 
way under contract with the Local Govern- 
ment No contract was ever entered into 
between the 


company and the 
Government, and the license granted to 


Local 


the company under the Tramways Act was 
a unilateral act which could not be regard- 
ed asa contract between the company and 


the Local Government. 


A license granted 


to a company 6n certain conditions does 
not create contractual relationship. Such 
a relationship can only be created by an 
agreement between two parties and no 
such agreement is referred to in the “order” 
whereby the promotors of the Delhi Tram- 
ways were granted a license on July 2, 


1906. 


For the reasons given above, we hold 
that the Delhi Electric Supply and Trac- 
tion Oo. is not a “Railway Administration” 


within the purview of s. 


2 (f), Provident 


Funds Act (1925) and its provident fund is 
not a “Railway Provident Fund” within 
the meaning of s. 2 (g) 
answer the question referred to ys accord- 
ingly. The aésessee shall pay the costs of 
the Commissioner of Income-tax. 


B. 


SIND JUDICIAL COMMISSIONKR'S 
COURT 


Answer in the negative. 





thereof. "We 


Oriminal Revision Application No. 281 of 


b 


1937 
January 18,1938 . 
Davis, J. C. anp HAVBLIWAL4, J. 
ABDUL GHANI NASURULLAH— 


APPLIOANT 


> 


versu8 
EMPEROR-- Oppostts Party 
Penal Code (Act XLV of 1860), a. 279—Tram-car 
being, driven fast but not at excessive 


é 


e 


Oamel cart being driven in same direction perallel 
to tram-car—Camel suddenly swerving to wrong side 
and cart colliding with tram~--Tram driyer held not 
guilty under s. 279—Karacht Tramways Act (II of 
1853), a. 15. 

Under s. 279, Penal Code, the rashness or negli- 
gence shown must be what may fnirly be described 
as criminal rashness or crimins] negligence. Before 
an accusedcan be convicted of an offence under this 
section, there must be something more than a mere 
error of judgment, say, something more than mere oare- 
eS8ness. e 

A tram driver drives his tram-car upon 
the tram lines and he is entitled to expect that other 
trafi so far as it can, will give way and will move 
from off the lines. He cannotmove his vehicle from 
off the tram lines. It is the dutyof any wer 
driving another vehicle on the same road as that on 
which a tram-car is running not to bring bis vehicle 
on the tram lines in front of the car, so ag to obstruct 
its? ordinary progress, But this does not mean that 
the tram driver should drive negligently or rashly re- 
gardleas of all considerations. His position is pri- 
vileged to this extent that he has acquired the right 
by law to the use ofthe line and he is entitled to 
expect that if other vehicles are in the way that 
they will give passage to him. Where, therefore, a 
tram-car is being driven ata fast, but not at an 
excessive speed, upon the tram line, and there ig 


‘nothing upon the tram line directly in front of the 


tram-car but on the other line parallel to it a camel 
cart is proceeding in the same direction and the 
omel suddenly swerves tothe wrong side and the 
cart collides with the tram-car, the driver of the 
tram-car cannot be ssid to be gash or negligent 
within the meaning of s., 279, Penal Oode, merely be- 
cause he did not anticipate that this camel would 
suddenly swerve tothe wrong side instead of to the 
right side. 

Ori. Rev. App. from an order of the 
Additional Oity Magistrate, Karachi, dated 
September 21, 1937. x 

Mr. Hiranand K. Vaswani, for the Appli- 
cant. 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 

Davis,J.C.—In this case the applicant 
who is a driver of a tram car has been 
found guitty of an offence under s. 279, 


elIndian Penal Oode, and sentenced to a 


fine of Rs. 20. Tried with this applicant 
was*another accused. a driver of a camel 
cart. Healso was fined Rs. 20 under the 
game section, the Magistrate having come 
to the conclusion that there was a collision 
in which both were to blame, Although 
we are reluctant to interfere with the 
judgments of Magistrates, we think that 
there was an important aspect of this case 
which was not brought to the notice of the 
learned Magistrate andewhich he has not 
therefore considered, and that this is a case 
where the benefit of a reasonable doubt 
should be given to the applicant. Now, 
we think the fact that the applicant is ‘ihe 
driver of a tram-caf and was driving his 
iram-car upon atram lins must make some 


difference in the consideration °c? his? 


s 
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liability for an offence under s. 279, Indian 
Penal Oode, because a tram driver drives 
his tram-car upon the tram lines and he 
is entitled to expect that other traffic so far 
as it can, will give way and will move from 
off the lines. He cannot move his vehicle 
from off the tram lines. The main position 
as this issummed up in 
Halsbury’s Laws of England, Vol. 93, 
p. £43, para. 901, which is as follows : 

“Though Tramway Companies have a statutory 
right tothe use of a highway for the constrgetion 
of tram lines and the running of tramway cars, this 
right is subject to a duty to take oare that the 
safety and convenience of the public are preserved. 
They have no monopoly of the highway, and are 
bound to permit others to use it as freely as if there 
were no tramway except where they would be 
intercepting or interfering with the use of the 
tramway as such, They are subject to the same 
liability as the owners or drivers of other vehicles 
for driving recklessly or dangerously, or for the use 
of defective apparatus.” 

Bo Tar as Karachi is concerned, the right 
of the public is also reserved by s. 15, 
Karachi Tramways Act IL of 1883 which 
Bays : 

“Nothing in this Act, or in any bye-law made 
under this Act, shall take away or abridge the right 
of the public to pass along or across every or amy 
part of any road along or across which any tram- 
way is laid, whether on or off the tramway, with 


carriage not having flange-wheels or wheels suitable 
to run on a grooved rail.” 


On the other hand, the right of tram-cars 
to the unobstructed use of the tramways is 
recognized by s. 19 of the Act which im- 
poses & penalty on any person who without 
lawful excuse (the proof whereof shall lie 
on him) wilfully does or causes to be done 
anything in such a manner as to obstruct 
any carriege using the tramways. It is 
clear, therefore, that itis the duty of any 
person driving another vehicle on the same 
road as that on which a tram-car ds running 


not to bring his vehicle on the tram lines, 


in front of the car, so as to obstruct its 
ordinary progress. It follows then that a 
driver of a tramecar while he must not 
drive negligently or rashly is entitled to 
expect that other traffic along the road 
will keep clear off, or remove itself from, 
the tramway line so far as 18 reasonably 
possible. This does not mean of course that 
a driver of a tram-caris entitled to travel 
with excessive speed, that he is entitled, 
for instance, to ignore a blind man who 
is trying to cross the road or when he sees 
another vehicle is on the line and cannot 
get clear in time, thate ho is entitled to 
hold on bis way regardless of all other 
considerations. His position is privileged 
to this extent that he has acquired the 
use of the line and 


. 
. * 
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he is entitled to expect that if other vehicles 
are in the way that they will give passage 
to him. Judged then ftom this point of 
view, it appears here that this tram-car Was 
being driven by the applicant at a fast, but 
itis not alleged at an excessive speed, upon 
the tram line, and that there was nothing 
so far we can see upon the tram Aine direct- 
ly in front of the tram-car but on thé ether 
line parallel to ita camel cart was proceed- 
ing in the same direction; and it would 
appear that ifthe camel had “not suddenly 
swerved to the wrong side instead of to the 
Tight side, there would have been, no col- 
lision. This being so, we do not think that 
it can beesaid that the driver of the tram- 
Car was rash or negligent within the mean- 
ing of s. 219, Indian Penal Code, merely 
because he did not anticipate tha this 


- camel would suddenly swerve to the wrong 


side instead of to the right side. He was 
entitled to expect that the camel cart would 
continue on its way or that if if made any 
effort to move, the effort would be directed 
towards moving away from the line upon 
which his car was proceeding and not 
moving acrossit. Themere fact that when 
he did see the camel swerve he put on his 
brakes but that there was not sufficient 
time to stop his car and avoid the collision 
is not sufficient to prove him gnilty of 
culpable negligence. In our opinion in the 
circumstances of this case he was not to 
blame. 


Moreover, there is another aspect of the 
case wi which, we think, the learned 
Magistrate has not sulficiently dealt and 


that is that under s. 279, Indian Penal Code, - 


the rashness or negligence shown must be 
what may fairly be described as criminal 
rashness or criminal negligence. We are 
here dealing with a criminal offence and 
therefore‘we think that before an accused 
can be convicted of an offence under this 
section, there must be something more than 


\ 


& mere error of judgment or we mizht saye 


something more than mere casrelessntéss 
because the word ‘‘carelessneas’" is not used 
in 8. 249, Indian Penal Code, at all. The 
word ‘negligeat” is used and the word 
‘negligent’ is a stronger word than the 
word “careless”. Section 279, Indian Penal 
Code, reads as follows : 

“Whoever drives any vehicle, or rides, on any 
public way in a manner so rashor negligent as to 
endanger human life, or to be likely to cause hurt 
or injury to any other person, sha e punished, 
with imprisonment of either description for a term 
which may extend to six months, or with fine 
which may extend to one thousand rupees, er with 
both 34 | ; wi 
n ; 


4 


' 
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So, it is not sufficient to say either the 
person has been merely rash or negligent 
to aN him of an offence. He must be 
rash or negligent within the meanıng of 
B. 219, Indian Penal Code. A cardinal 

. principle in dealing with a case of this 
nature isẹ we think, that laid‘ down by 
Alderson, B. in Blyth v, Birmingham Water- 
works Co. (1), at p. 1844, and adopted by 
Brett, J. in Smita v. London and South 
Western Ry lao. (2, atp 10:7: 

“Each case must be judged in reference to the 
precautions, which, in respeot to it, the oidina 
experience of men has found to be sufficient, igual 
the use of special or extraordinary precautions 
might have prevented the particular accident which 
happened. e, 

The question whether the accused's conduct 
amounted to culpable rashness or negligence there- 
fore depends directly on the question as to what is 
the amount of care and circumspection which a 
pradent and reasonable man would consider to be 

` pufficient upon all the circumstances of the case.” 


And considering the circumstances in this 
case, we think we must bear in mind that 
the driver of the tram- car has certain rights 
or we might say certain privileges as to the 
use of the tract or line upon which his 
tram-car runs and which has been laid for 
that purpose. We think that when a driver 
of a tram-car sees either a camel cart ora 
bullock cart proceeding parallel with the 
tram lines, he must not necessarily antici- 
pate that when he passes the camel cr 
bullocks they will swerve or move the 
wrong way instead of the right way or that 

‘he should go at so slow speed that he can, 
under any circumstances, pull upe in time 
‘andavoid a possible collision. If he did, 
‘he-‘would take so long in reaching his 
~ destination that ihe services of the tramways 
would be disorganized and we do not think 
that such extreme care or circumspection 
‘can, under the circumstances, be expested 
from him. We do not wish it to be inferred 
from what we have said in this case that 
the driver of atram-car is entitled to proceed 
at an excessive ‘speed indifferent and re- 
” gardless of the fate of any person or any 
vehicle upon the line. He is entitled only 
to act upon the reasonable assumption that 
persons and vehicles. will,. if possibly, give 
him the right of way on the traet specially 
provided for him, but if it be clear to him 
that it is not probable nor possible that 
they will doso and if he contirfues on his 
way regardless of the danger of hurt, then 


the case ill be very different. He will 
(D (1856) 41 Ex. 781; 25 L J Ex. 212; 2 Jur. (Ng) 
333; 4 W R 294. 


(2) (1870) L R 5C P 98, 

*Pag® of (1856) 11 Ex —| Ed] 
{Rage of (1770) L. R. 50, PT [Hd] 
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not escape criminal liability under the 
section. The Court will hold, taking all 
the circumstances into consideration, that 
he did not show that care and circumspec- 
tion which he, as a prudent and a reason- 
able driver of a tram-car should have shown. 
He will tHen be punishable as any other 
person for an offence under s. 279, Indian 
Penal Code. 

In view, however, of the particular cir- 
cumstances of this case, in View also of the 
fact*that the learned Magistrate does not 
appear to have considered the question of 
the righte of the driver of a tram-car upon 
the tramwey or the necessity for proof of 
negligence or rashnegs of the criminal 
nature required by the provisicn of s. 279, 
Indian Penal Oode, we think, it should be 
said that the prosecution have failed to 
prove their case or that at least there is a 
reasonable doubt as to the guilt of the 
accused tothe benefit of which he is entitled, 
We think, therefore, we should interfere, 
set aside the conviction and sentence of 
the applicant and order the fine, if paid, to 
be refunded, and we order accordingly. 


g. Convigtion set aside. 





f LAHORE HIGH COURT 
Civil D. aie No. 345 of 


July 15, “1937 
CoLpsTREAM AND MONROB, JJ. 
In the matter of B., a PLEADER 
SIMLA 

Legal Practitioners Act (XV IIT of 1879),s. 13— Lady 
engaging Pleader for two suits, oneagainst her and 
other filed by her—Fees settled were to be paid in one 
year— Both tuits then referred to arbitration—Lady 
ment 
to arbitrator ag his fees and rest towards his Kh isi 
Year of payment of fees not expired—Pleader ap- 
ialtng whole amount towards his fees— Pleader 
Id wrongfully retained money and his conduct 
held grossly improper calling for disciplinary action 

even if he did not commit criminal offence 
A lady engaged a Pleader intwo suits, one institut- 
ed against her and the other instituted by her. 
Certain fees were settled for both the suits which 
were to be paid within one year. Both the suits 
were subsequently referred to arbitration. The lady 
paid certain amount to her Pleader instructing him 
that half of it should be paid to the arbitrator as her 
contribution towards his feeseand the rest should be 
credited by him towards his own fees. The year 
duriug which the Pleader's fees were to be paid had 
not expired. The Plegder appropriated the whole 


H 
t 


amount towards his fees which were due and did not? 


pay the arbitrator : . i 

Held, that the Plesder Wrongfully retained for him- 
self the amount which had been handed to him for 
payment to the arbitrator and that his conduct in 
doing so was grosaly improper in the difohlrge of 


s 
. * 
a 


e 
e 
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his professional duty. Hven if no criminal offence 
was committed by him in appropriating whole amount 
towards hig own fees, his conduct was gravely im- 
proper on the part of a Counsel and called for dis- 
ciplinary action. 

Diwan Ram Lal Advocate-General, for 
the Crown. 

Mr Shamair Chand, for the Respondent. 

Order.—In September 1936, Dr. Jessie 
George, a retired member of Women’s 
Medical Service, submitted a presentia- 
tion supported by her affidavit, accusing 
B, a lawyer practising in Simla of ufipro- 
fessional conduct in the course of his 
duties as her Counsel. The matter was 
referred to the District Judge of Simla for 
enquiry and report, Dr. Jessie George's 
case was as follows’: 

In September 1934, a Mr. King of Simla 
who was acting as agent fcr Dr. George 
instituted with his daughter a suit against 
Dr. George to recover a loan on the basis 
of an alleged equitable mortgage in the 
plaintiffs favour and to recover agency 
charges. Dr. George filed a cross suit 
against Mr. King. In July 1935 the par- 
ties referred both disputes to arbitration, 
the arbitrator being. Lala Shankar Nath, 
an Advocate of Simla. 

In both suis Dr. George engaged B, the 
fee agreed on according to her, being 
Rs. 300 and Rs. 30 for Munshi's fees for 
both suits. Rupees 100 was paid when B 
was briefed in December 1934. The Court 
accepted a Preliminary objection as to the 
competency of Mr. King’s suit as framed 
and allowed Dr. George Rs. 50 costs. 
This sum of Rs. 50 wes recovered and 
paid to B in June 1935. Dr. George's 
story is that in October 1935 she handed 
Rs. 100 to B teling him that Ks. £0 were 
to go towards his fee and Rs. §0 were to 
be paid as her contribution to the urbis 
trator’s fee. B appropriated thé whole of 
Rs. 100 towards his fee. ° 

The arbitrator made his award on 
December 21, 1935. It wasit ceems gene- 
rally favourable to Mr. King and Dr. 
George instructed B to file objecticn to it. 
The Simla Oourts were closed for their 
winter vacation. When they re-opened B 
filed an application on February 1, the last 
day within limitation, stating that objections 
were raised whichewould be detailed subse- 
quently and on February 10, detailed 
objections drawn up with the help of 
another Pleader were presented. These 
were dismissed as barred by time. The 
learned District JdUge drew up three 
charges against B: (1) tHat he hid been 


° gros#y negligent in delaying the filing of 
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the objections until they were barred by 
limitation; (2) that B had wrongfully 
retained documents belonging to his client 
(B claimed a lien on the documents untilhis 
fee was paid) and (3) that B had wrongfully 
retained Rs. 50 given him for payment to. 
the arbitrator. ‘ 

The learned District Judge found it not 
established that the conduct of B felleith- 
in any of the clauses in s 13, Legal Practi- 
tioners Act in respect of any of the three 
charges. At the same time he remarked 
that the conduct of B “did not redound- to 
his credit” and that he had not given true 
answers on certain points. He also reccm- 
mended fifat Dr. George should be allowed 
her expenses as she had discharged a 
public duty. 

On May 21, 1937, the Advacate-Gene- 
ral submitted a petition praying this Court, 
to call upon B to show cause why he’ 
should not be dismissed or suspended from 
practice under s. 13, Legal Practitioners 
Aci, and a notice was issued accordingly 
by the Registrar under the orders of the 
Oourt. The respondent has appeared 
before us and we have heard the learned 
Government Advocate in’ support of the 
petition and Mr. Shamair Ohand who has 
opposed it on behalf of the respondent. 


As regards the first two charges which 
have not been seriously pressed before us 
by the learned Advecate-General, after 


considering Counsel's arguments and exa- 


mining.the evidence, we do not think that 
it is necessary to take action against the 
respondent. As to the charge of wrongful 
retention of Rs. 50, the respondent's case 
is that the whole of the Rs. 100 was given 
him in October 1935 by Dr. George 
towards payment of his fee of Rs. 300 plus 
Rs. 30 munshiana which was to be paid 
within six months from the time of his 
engagement in December 1931, that the 
arbitrator had not demahded payment, as 
Dr. George alleges he had done, and that 
when the Re. 100 were handed to him, he 
was still owed the greater part of his fee 
for fre mortgage suit andthe whole of his 
fee for the cross suit which had been fixed 
at Rs. 200 plus Rs. 20 munshiana. Accord- 
ing to George, she had attended the 
respondent’s wife during her confinement, 
and there was due a fee of Re. 130 for her 
professional services. Nothing therefore 
was due from her to the respondent, the 
amount being settled thus: 
“Rs. 100 paid when respondent was briefed. 


Rs. 50 (costs awarded in Mr, King's suit atid paid 
to respondent). : P 


> 


KEST: 


Rs. 50 paid in October 1935, and 
Es. 130 set off on account of the fee for medical 
attendance." 6 


Krom the evidence of Dr. George (crosse ` 


examined) it appears thet she engaged 
respondent before she filed her cross suit 
but no further agreement about fees was 
made andeshe understood that another fee 
was not required. The respondent's state- 
men? is that he asked Dr. George for his 
fee in both the suits so that he could put 
in g Certificate and claim the amount as 
costs and Dr. George “then adjusted the 
fees of the mortgage suit and promised to 
pay the fees of the account suit later on,” 
this was in April 1936 (p. 7 of thẹ printed 
record). 

On a consideration of the evidence we 
are satisfied that in respect of the purpose 
for which the Rs. 100 were handed to the 
respondent in October 1935, Dr. George's 
version is correct. It is corroborated by 
the evidence of the witness Mr. Mondieta 
(P. W. No. 2) who isa retired Registrar of 
the office of the Survey of India (he says the 
transaction was in November, but there is 
a slip of memory). The witness is quite 
certain of his facts. Hesays the respon- 
dent asked Dr. George for the arbitrator's 
foe and thereupon Dr. George took Rs. 100 
from her bag in notes explaining that 
Rs. 50 were to be paid to the arbitrator 
and Ks, 50 only retained towards Counsel's 
fee. This was after a discussion at Dr. 
George's house, where the parties and wit- 
ness met and drank tea, on the result of the 
arbitration. .There is also the evidence of 
the arbitrator Lala Shankar Nath, P. W, 
No.3. From this it appears that his fee was 
raised from Rs. 100 to Rs. 200 after Octo- 
ber 1935. Lala Shankar Nath says he 
did not demand payment until his fee had 
been raised, which testimony corroborates 
the respondent. But he has testified that 
Dr. George wrote and told him (the docu- 
ments show thatethis was in 1936) that 
Rs. E0 had been given by her to the res- 
pordent for payment of the arbitrator's fee. 
From the writing (p. 45) given by the 
respondent to Dr. George on Decembar 10, 
1934, acknowledging receipt of .Rs. 100 out 
of Rs. 330 as fee and munshiana for defen- 
ing her in Mr. Kings suit, it appears that 
the balance was to be payable within one 
year from that date. So that in October 
1935 Dr. George had still time to pay the 
balance udder her agreement with her 
Counsel. 


Our -conclusion is that the respondent 
wrongfully retained for himself Rs. 50 
. € 


+ 
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which had been handed to him for pay- 
ment to Lala Shankar Nath and that his 
conduct in doing so was grossly improper 
in the discharge of his professional duty. 
It is contended before us by Oounsel for 
the respondent that even if he retained 
Rs. 50 krlowing that it was intended to be 
paid to the arbitrator, he committed no 
criminal offence as he merely appropriated 
money dfe to him and this did not cause 
Dr. George any wrongful loss. But there is 
no ériminal charge before us for decision, 
and even if no criminal offence was com- 
mitted, the respondent’s conduct was, in 
our Opinion, gravely improper on the part 
of.a.Counsel and calls for disciplinary 
action. From our finding as to the facts. 
it follows that the respondent did not 
speak the truth when examined by the 
learned District Judge in denying that he 
was given the money for the arbitrator 
snd not for himself—a fact which we 
must take into consideration in deciding 
what orders we have to pass against him. 
On the other hand, it is clear that in 
October 193& the respondent had not been 
paid his full fee and whereas previously 
Dr. George and he was orf friendly terms 
(this is shown hy the documents) a dis- 
pute arose owing to the arbitrator's award 
being unfavourable to Dr. orge over the 
amount due from one tothe other. There 
is no evidence that the respondent agreed 
to pay Rs. 130 tor Dr, George's profes- 
sional services or when, if ever, as fee for 
these services was fixed. ‘The respondent 
has credited ber with Rs. 50 more paid in 
cash towards his fee than Dr. George says 
she had paid, and with Rs. 50 on account 
of her professional services to his wife. 
Having tegard to all the circumstances, 
ave think it proper to pass the following 
order: We suspend B from practice for three 
months but postpone the effect of this 
order until October 1, 1937, and direct 
him to pay the costs of the Advocate- 
General which we fix at Rs. 100 and also 
Rs. 500 towards the costs of Dr. George, 
the petitioner in this case. If he pays the 
said costs before October 1, 1937, the sus- 
pension will not take effect. If he does 
not so psy in the money by that date, the 
suspension will take effect on October 1, 
end continue for three months or, if the 
money is paid before the „expiry of three 
months, until the money is paid in. ° 


8. f “Order accordingly. 
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OUDH CHIEF COURT 
Full Bench 
Second ‘Civil Appeal No. 
April 7, 1938 
Tuomas, O. J., Zia UL Hasan AND 
HAMILTON, Jd. 
Musammat RAGHURAI— PLAINTIFF 
~—~APPRLLANT 
versus 
BINDRA PRASAD AND oran&s— 
DeRENDANTA-— RgsPoNDENTS 

Wajib-ul-arz—Constructton—“Lawalad” appe@ring 
in clause—Whether means “childless” or “sonlesa’’— 
Burden of proof — Deed—Oonstructton—Rules as to— 
Same word used tn document — Meaning, if can be 
varied — Custom—Custom in derogation of general 
law—Proof of -Words and Phrases. 

A provision in the wajtbul-are was to the i6l- 
lowing effect: “Bewa aurat lawalad mustahaq warsa 
shauhare nahin hoti sirf gusara pane ki mustahag 
hott hat’ meaning a lawalad widow shall not be 
entitled to inherit the property of her husband; she 
is only entitled to get maintenance: vo 

Held, (Hamslton, J. contra), after cosidering the 
context thatthe word lawalad meant “childless” and 

t “sonless”’. 

Piel meaning of the word lawaladis “childless.” 
It is, therefore, for the party alleging that it means 
“gonlesa,” to satisiy the Oourt that the word is uot used 
in its literal sense. 

No doubt the ordinary rule is that the same word 
used in one and thee same document should be taken 
inthe same sense but this cannot be an invariable 
rule, and if there exist good reasons for taking it in 
another sense at another place, there is no reason why 
it should not be taken in that sense [p. 35, col. L] 

It is a well-established rule of law that a custom 
in derogation of the ordinary law must be proved by 
very strong and cogent evidence before if can be 

ivan effect to and it would not be safe to deprive 
fio widow of a separated Hindu, who has daughters 
to look after but no son, of her husband's inheritance 
by giving the word lawalad in the clause in ques- 
tion a meaning which it admittedly does not literally 
possess. |p 35, cola.l & 2.| l 

The words used in a document must be interpreted 
with regard to the context and intention of that 
document and not of any other. |p. 35, gol. 3.) 
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8.0. A. against the decree cf the Oivil 


Judge, Sitapur, dated August 15, 1935. 

Messrs. kadha Krishna and S. C. Das, for 
the Appellant. 

Mr. Ghulam Hasan for Mr. M. Wasim 
and Mr. Jagdish Chandra, for the Respon- 
dents. l 

Smith, J.—( November 8, 1937).—This is a 
second appeal from a decision by the 
learned Subordinate Judge of Sitapur, by 
which he dismissed on appeal from a 
decision by the learned Munsif of Sitapur. 

The plaintiff in the suit is one Musammat 
Raghurai, who is the widow of one Sheo 
Darshan Prasad: ‘Tne “latter had a cousin 
named Jaskaran Lal and the sons and 
grandsons of Jaskaréh Lalate the defend- 
ants ın the suit. Musammat Raghurai sued 


* for @half share in the residential house of 


we 
° 


ató 
the parties. Her claim was resisted by the 
defendants, wko said that Bheo Darshan- 
Prasad was a member of a joint family, and~ 
that Musammat Raghurai was in any case 
excluded from inheritance to her husband's 
property by virtue of a special custom.” 
The learned Munsif held that Sheo Darshan 
Prasad was separate from fhe other 
members of his family, but he held ,that 
Musammat Raghurai is nevertheless entitled 
only to maintentance. He baged his qeci- 
sion on a provision in the wajib ui-arz to 
the fcllowing effect: 

“bewa aurat lawalad mustahag warsa. -> 
shauhari nahin hoti sirf guzara pane kt 
mustahaqeltoti har”. ; 

The learned Munsif translated the word 
lawalad as meaning childless. His atten- 
tim does not appear to have been called 
to the factthat Musammat Raghurai has @ 
daughter. [n the end he dismissed the 
suit, and the learned Subordinate Judge dis- 
missed Musammat Raghurai’s appeal. She 
has now pleferred this second appeal. 

The only point taken before me relates 
to the meaning of the word lawalad. 
The learned Subordinate Judge was aware 
of the fact that the appellant has a daughter 
living, but he interpreted the word 
laualad in the wajib-ul-arz as meaning 
without male issue. The learned Counsel 
for the appellant urges that lawalad 
must in this case be interpreted as mean- 
ing issueless, and that as a widow with a 
daughter is not issueless, she does not 
come wishin the terms of the passage quoted 
above fron the wajib-ul-arz. The learned 
Counsel for the respondents, however, urges 
that lawalad must be interpreted as mean- 
ing sonless, and not issueless. He contends 
that in most places the word aulad used 
in paragraph 4 of the wujib-ul-arez means 
male oftgpring. The pointis not free from 
difficulty. The learned Counsel for the 
appellant relies upon the meaning put by 
the late Mr. Justice Muhammad Raza and 
myself on the word lawalad ina cGasd 
reported in Dwarka v. Musammat Raghu- 
bansa and others, L L. R 8 Lucknow 35: (1) 
whilg@the learned Oounsel for the respon- 
dents relies upon a decision reported in 
Suraj Bali and others v. Tilok Chand and 
others, 3 O. L. J. 327 (2). In that case the 
word alad was interpreted as meaning 
male issue only. It does not appear that 
the precise word liwalad then came up 
for consideration. " 

(1)8 Luck 34; 142 Ind Oas. 872;100 W N 69; A 
I R 1833 Oadh 182; Ind. Rul (1933) Oudh 144. 


(2) 3 0 LJ 327; 33 Ind, Oas. 66; A PR $1916 
Oadh Du, Tg 
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The meaning and legal effect of the word 
lawalad often gives rice to difficulty. In 
the case reported in Dwarka v. Musammat 
FRaghubansa and others, I. L. R.8 Lucknow 
894 (1) the learned Chief Judge, as he now 
ls, differed. from the view by the late Mr. 
Justice Muhammad Raza and myself. I 
think it wduld be better if this appeal is 
laid before a Bench of two Judges, and I 
refer ıt accordingly under the provisions of 
8. 14 (2) of the Oudh Courts Act. 

Judgment of the Division Bench 

2Zia-ul-Hasan, J.— (January 12, 1938),— 
-This second appeal against an appellate 
judgment of the learned Civil Judge of 
Sitapur came on for hearing ‘Yefore a 
learned Judge of this Court and he being 
of opinion that the appeal involved a ques- 
tion on which there were conflicting deci- 
sions, referred the case to a Bench. 

The suit was brought by Musammat 
Raghurai, widow of Sheo Darshan Prasad, 
against the sons and grandsons of her hus- 
band’s cousin: Jaskaran Lal for a half 
share in the residential house of the family. 

The defence was that Sheo Darshan Prasad 
was amember of a joint family with the 
defendants so that the plaintiff was not 
entitled to succeed her husband and that in 
any case she was excluded from inheritance 
by virtue of a special custom. 

The trial Court, the Munsif of Sitapur, 
held that Sheo Darshan Prasad was separate 
from the defendants but that Musammat 


Reghurai, plaintiff, was not entitled to a. 


share in the house but only to maintenance 
according to the custom applicable to the 
family. This decision was based on the 
following clause contáined in the wajib-ul- 
arz. 


A lawalad widow shall not be entitled. 


to inherit the property of her husband. 
She is only entitled to get maintenance. 

The learned Munsif translated the word 
lawalad as “childless” and his attention 
apparently not being called to the fact that 
the „plaintif has a daughter, he dismissed 
the suit. The plaintiff appealed and the 
learned Oivil Judge who heard the a peal 
came to the conclusion that inspite oN the- 
fact that the plaintiff has-a davfghter, she 
was not entitled to succeed as he interpreted 
the word lawalad as meaning sonlegs. 

The plaintiff, therefore, brings this appeal 
«against the dismissal of her suit, and the 
only question for determination is whether 
Mihe word lawalad inthe clause of wajib- 
«ul-arz referred to above means childless or 
sasoniess. , f +o 5 a 
It agems to me that there 

loak 6 s5 ` 


is. no, good 
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reason to take the werd lawalad occurring 
in- the clause referred to as meaning 
sonleas. It is conceded on behalf of the 
respondents that the word wualad is 
common to both the masculine and the 
feminine gender and that, therefore, the 
literal meaning of the word lawalad is 
childless or issueless. This being so, it was 
to my mind for the respondents to satisfy 
this Court fhat the word was not used in its 
literal sense in the sentence quoted above 
and “the reasons given by the learned 
Oounsel for the respondents have not 
satished me at least. 

In the first place the learned Counsel 
argues that because the word aulad has 
been used in other places in cl. 4 of the 
wajib-ul-arg as meaning sons, it must be 
presumed that the word lawalad was 
used in the sentencein question as mean- 
ing sonless. To appreciate this argument, it 
is necessary to reproduce the entire cl. 4 of 
the waxtb-ul-are. It is‘as follows: 

“In our family except a male offspring daughters 


and daughter's children are excluded from inherit- 
ance. The share is divided according to the 


. number ot wives and nob according to the number 


of aulad. .If out ofthe brothers born of the same 
mother, any one dies lawalad thdéh only the uterine 
brothers will be entitled to the are of the 
deceased and not an alati (consanguine) brother. 
A lawalad widow shall not be entitled to 
inherit the property of ber husband. She is only 
entitled to get maintenance. There is a custom of 
adoption in our family but the condition ig that 
in the presence of a boy of near family another of 
a remote and different class cannot be adopted. 
If after adoptiot a malé issue is born, then the 
adopted child and’the natural child shall be entitled 
to .inherit the pro 
adopted son will 


in equal shares and the 
e debaried from inheriting the 


share of his own father. An unwedded lady and - 


her aulad are hot entitled to mheritance Provided 
she be of good conduct and obedient to the heirs 
of the deceased, she can get food and raiment. 
There is no oustom of jethanst rights (right of 
Primogenitura)”. 


‘NoWoubt in the sentence which refers to 
thé mode of division and in the next follow- 
img sentence the words aulad and 
lawalad must be taken to mean gong and 
sonless respectively but this interpretation 18 
necessitated by ihe provision contained in 
the very first sentence of the clause, namely, 
that only a male offspring and not daughters 
or their children are entitled to inhentance. 
No such consideration, however, urises with 
regardto the lawalad used in thesentence 
urder consideration and there seems tome 
to be-no reason why the word lawalad 
sHould be translated {in that sentence as 
sonless. In the sentence relating to an un- 
wedded’ mistress,’ the word aulad BY, 


. 1 : š e i 
mean either sons or children. The léarned 


+ 


s 
+ 


the sentence in question 


6 ; 
34. RAQHURAI v. BINDRA PRASAD (OUDH) 17510 4 
Oivil Judge sayé — question a meaning which it admittedly does 
ə word childless or lawalad used in the 


wajib-ul-arz- means without male issue because 
the case of a female issue has been provided in 


clear terms in the earlier sentence of the docu- 
ment”, 


This, to my mind, is no reason at all since 
Telatés not to 
inheritance of the female issue but to that 
of the widow. Moreover, if the sentence 
in question be read as meaning that a 
sonless widow will not be entitled to her 
husband's inheritance, the use of the word 
lawalad would be meaningless, because 
the widow would be excluded in any case, 
that is whether a sonisin existence or not 
and in that case it would have been quife 
sufficient to say that a widow is notin any 
case entitled to her husband's inheritance. 
The very use of the word lawalad 
shows that the widow is entitled to inherit 
in some cases and that case can only be 
when she has noson but has a daughter 
or daughters. No doubt the ordinary rule 
is thatthe same word used in one and the 
Bame document should be taken in the 
same sense but this, to my mind, cannot he 
an invariable rule, andif there exist good 
reasons for taking it in ancther sense at 
another place, I donot see why it should not 
be taken in that sense. 


It must also be noted that according to 
the respondents’ interpretation of the 
clause in question a widow who has 
daughters to bring* up and marry will be 
left without any resources whatever, but this 
could not have been intended by the family, 
which verified the custom recorded in the 
wajib-ul-arz, as binding on them. It was 
argued on behalf of the respondents that 
the daughters would be maintained and 
their marriages provided -for under the 
ordinary Hindu Law by the person who 
comes into possession of the inheritance ; 
but the person coming into possession of 
the property can very wellargue that the 
family is not governed by the ordinary 
Hindu Law but by a special custom recorded 
in the village wajib-ul-are and that that 
custom does not make any provision about 
daughters. 


Further, itis a, well-established rule of 
law that a custom in derogation of the ordi- 
mary law must be proved by very strong 

e and cogent evidence before it can be given 
effect to snd it would not, in my opinion, be 
safe to deprive the widow of a separated 
Hindu, who has daughters to look after 


e but mo son, of her husband's inheritance by 


giving the word lawalad in the clause in 


not literally poesess. A 

The learned Counsel for the respondents 
also argued that the word lawalad used 
in wajib-ul-arzes has been interpreted in 
goveral cases as meaning sonless and the 
case of Suraj Baliv. Tilok Chand, 30. L. J. 
327 (2) was cited as an example. This to 
my mind is no argument for holding «that 
the word has been used in the same sense 
in the sentence in question in tke wejib- 
ul-arz now before us. The words used in 
a document must be interpreted with 
regard tothe context and intention of that 
document and not of any other. 

Lastly,if was argued that in the pedigree 
wee inthe plaint, the plaintiff has herself 

escribed her husband Sheo Darshan Prasad 
as issueless; but I do not think she can be 
held responsible for the drafting of the 
plaint nor is it likely that the terms of the 
wajib-ul-urzg were in the mind of whosoever 
drafted the plaint at the time of drafting 
it. 

Reference was also made to Ex. A-7,a 
judgment by which the suit of Musammat 
Jasoda, widow of the plaintiff's husband's 
uncle .Badri, fora share in her husband's 
property was dismissed; but there is no 
thing to show that MusammatJasodahad any 
daughter or daughters. On the other hand 
the judgment shows that she was without 
any issue so that the dismissal of her 
suit cannot affect the present plaintiff's. 
claim. 

For réasons given above, I would allow 
the appeal and décree the plaintiff's suit with 
costs. 

Hamilton, J.—(January 18, 1938).—I 
have bid the advantage of seeing the judg- 
ment of my learned brother but I regret that 
I cannot come to the same conclusion as to 
the meaning of the word lawalad us ap- ` 
plied to a widow in the wajib-ulearz in 
question. á 

I will first refer to such Oudh cases as, 
have come to my notice where the werd 
lawalad has been Interpreted. 

12 0. 0 63, Sheomangal Singh and others 
v. J@gpal Singh and others (3). 

The point for decision was whether when 
the custom of exclusion of daughters existed 
among certain Thakurs this implied also 
the exclusion of daughter's sons. Exhibit 
B-9 was an extract from the wajtb-ul-are 
of Alampur village and as translated it 
read as follows : ` 


“After the death of a sonless (lawalad) owner his 
widow, if chaste, sball be his heir....A, sonless 


(3130 0 68; 3 Ind. Oss, 358 Ka 


"a 138 


widow can adopt only from the family of her hus- 
band's ancestors”, œ 


What was the word translated as “son- 
less” in the case of the widow was not 
given but presumbly it was the word 
lawalad. However that may be, the 
Urdu worg has been given in the case of 
the male owner: 

3 Q. L. J. 327, Suraj Bali and others v. 
Tilok Chand and others (2). 

Tbe word lawalad waa held by Lindsay, 
J . to mean sonless and apparently the same 
view had been taken by CGhamier, J. in 
another case about the same wajib-ul-are. 

8 O. W. N. 288, Musammat Lachhman Dei 
V. Behari Lal and another (4). 

There were two wajib-ul araiz to be inter- 
preted which contained the expressions 
aulad bewalad and mahrumia aulad.” 

In the scheme of succession laid down, a 
daughter found no place. It was held that 
inthe light of the entire context the word 
lawalad must betaken as meaning son- 
less. I. L. R. 8 Lucknow 334 Duarka v. 
Musammat Raghubansa and others (1) 

This was a case where two members of a 

Bench disagreed and it was referred to a 
third Judge. The word lawalad appeared 
three times in the wajib-ul-arz and the 
expression madar mahruma aulad once. 
In the first place lawalad was used follow- 
ed by the word ya sirf dukhtar rakhti ho 
so that it could only mean issueless. In the 
second place one Judge held that the con- 
text did not enable it to be definitely said 
whether--the word lawalad ought to be 
translated issueless or sonless while. the 
other held it meant sonless. As regards 
the expression mahruma aulad, the Judge 
who as regard the second lawalad said it 
could not be detinitely eaid whether «it 
Meant issueless, or sonless, held thatthe 
expression, while in itself ambigudus ape 
peared to mean inthe context in which it 
occurred “sonless”, 
e the other Judge did not consider the 
point butin view of how he translated 
lawalad in the second place it is clear 
that he regarded it as meaning sonless. 
As to lawalad in the third cage tere 
was a difference of opinion. The third 
Judge to whom the uppeal was referred held 
the lawalad in every case and muahruma 
<aulad also meant childless. 


It will thus be seen that in the above cases 
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to the word lawalad in any particular 
case. What appears to me of greater im 
portance isto consider what was the posi- 
tion of widows and daughters in the 
cases to which I have referred. 

In 12 0.0.63, Sheomangal Singh and 
others V. Jagpal Singh and others (3), the 
wajib-ulearz laid down that “After the 
death of @sonless (lawalad) owner his 
widow, if chaste, shall be his heir......To 
marry the daughter and to maintain the 
widow shall be obligatory on the heir in 
possession.” 

The parties agreed thatthe daughter of 
a sonless member of the family was ex- 
cluded. It is clear that on the wajib-ul-arz 
as construed the sonless widow and the 
childless widow were on a par. 

In 3 O. L. J. 327, Suraj Bali and others v. 
Tilok Chand and others (2), the judgment 

tes : 
gee tothe clause which deals with matters 
of inheritance we find first of all a general provi- 
sion laying down that women who are without 
issue (aulad) are permitted tohold the shares of 


their husbands with any power of transfer. A 


furfher provision is to the effect that after the 


decease of childless widows the pwoperty devolves 
upon the uncles and nephews of their deceased 
husbands and thereafter upon the more remote col- 
lateral male relations. Finally we have the follow- 
ing statement which is reproduced in original : 
“agar koi hissadar ya aurat htssadar bawajzeh na 
hone aulad ke dukhtar ya aulad dukhtart ko hin 
kayat apne men hissa apna dekar qubza kara dewe 
to pa sakta hat.” ý 

it is clear, therefore, from the Urdu 
sentence that the childless widow and the ` 
widow with only female issue were. on a 
par. The point for decision was whether by 
implication daughters were excluded from 
inheritance and it was found that they 
were not. ° 
In 80. W. N. 288, Musammat Lachhman 
Detv. Behari Lal and another (4), there were 
two p&ints for decision, whether by family 
custom a widow succeeded tothe estate of 
her husband as full owner with powers of 
alienation and whether daughters were 
excluded. It was held that daughters were 
excluded and the other question was not 
decided. There were two wajtb-ul-araiz and 
the relevant portions are as follows :— 

WAJIB UL-ARZ oF KAPUBJOTS (Ex. A 9), 

“Para 4. The custom of*division of in- 
he:itance and devolution of assets with 
regard to aulad is as,followg :— 

On the death of a co-sharer, all the sons 


Mawalad has, baen held to mean “sonless” 

amore often than not but of course this is 

#10 guide to what meaning should be given 
` (4) ~~ N 288; 131 Ind. Cas, 897; A I R 1931 
Judh 3 S eo 


(larka) get equal shares. If there be two 
legally married widows and one has got 
aulad andthe otber is lawalad, then the 
inheritance would go to the sons (larkon) 
alone. The issuelees widow would get ` 


° 
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maintenance for her life from the aulad of 
the other- widow. If both of them were 
lawaiad, then they would succeed in equal 
shares und after their deaths, the inherit- 
ance would devolve on the near relations 
of their husband's family (khandan qaribi 
shauhar se). If any co-sharer is joint in 
mess with his biother and nephew and 
dies leaving a lawalad widow oreeyen an 
unmarried daughter, then the widow would 
remain in possession without power of 
alienaticn and the i1espcnsibility for the 
marriage of the unmarried daughter would 
rest on the brothers and nephews. But if 
the share of the deceased be separate, then 
the widow remain in possession of the share 
with powers of sale and mortgage. The 
widow has got the power of making adop- 
tion from the family (khandan) of her 
husband”, 

WOaAJIB-UL-ABZ OF Ram Baari (Ex. 10). 

“Para 4. The custom of inheritance and 
division of assets in our family is as fol- 
lows :— 

“If any co-sharer dies leaving two legally 
Married widows and they have got aud 
mukhialif, thea inheritance would goto the 
gons (lar kon) in equal shares after deducting 
jethanst right at Biswandh tothe the frst 
born son (farzandi-i-auwal), 
custom of si7ibhag in our family. lf one 
widow has got aulad and the other has got 
no aulud pisri and has only a daughter, she 
would get no shafe and the aulad and the 
other widow wculd get the inheritance and 
would-be responsible for the maintenance 
of the sonless (mahrumia aulad) step- 


mother and the expenses of the marriage - 


of the unmarried daughter. If both of the 
widows have no aulad, they would be in 
possession of the estate in equal shares. A 
widow whose husband dies in jofntness with 
his brother and nephew, woud get the 
inheritance without power of alienation but 
if the share ofthe deceased was divided in 
his lifetime, then his widow would be in 
possession with powersof an owner (ba- 
ikhtiyar mo likana). Ifthe widow made no 
adoption then after her death the inheritance 
would goto the near relations of her hus- 
band (qaribi shauhar), 

In my opinion he sonless and the child- 
lees widow were ona par. InI,L. R 8 
Lucknow 354, Dwarka v. Musammat Raghu- 
bansa and othérs (1), fhe question for deci- 
icn was whether daughters were excluded 
by custcm andthe ffoal decision was that 
they were not. ° 

Bhere were three 1elevant passages as to 
. widows : l 
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In the first passage it waslaid down that 
if a widow had a son «and another was 
childless or had only adaughter, the male 
issue got the property. 

Consequently the childless and the sonless 
widow were on a par. In the second passage 
it was stated that if two brethers held 
property jointly and one died leaving a 
lauwalad widow, the widow was entitled 
to get maintenance only. One of the Judges 
forming the Bench held lawalad to mean 
sonless and, therefore, put the sonless and 
the childless widow on a par. The other 
left the question open ashe held that it 
could note be definitely said whether the 
word lawalad ought to be translated 
‘‘igsueless’ or “‘sonless”. If it is translated 
“issueless’ it leaves the difficulty that the 
position of the sonless widow is not settled. 
The learned Judge to whcm the appeal 
was referred held that the word lawalud 
meant childless in every case dealt with 


this difficulty in the following words:— 

“Jam not prepared to construe that word as 
meaning sonless in the second clause, simply be- 
cause that meaning would have the effect of not 
providing for the maintenance of a widow who has 
a daughter. The question of maintenance’ is a 
different question. If the wajtb-ul-arg is silent on 
that point the Hindu Law will apply”. 


The third passage in the wajibeul-arz 
ran as follows: 

“A lawalad widow in ordinary cir- 
cumstances shall ramain in possession of 
a share without power of transfer. After 
her death the nearest heir of her husband 
will get possession of the property”. ~ 

One Judge in the Bench holding ‘that 
lawalad meant sonless put the sonless 
and the childless widow on a par while 
the other Judge and the Judge to whom 
the appeal was referred held that it meant 
childless and they were, therefore, faced 
with the difficulty that the wajtb-ul-arz 
did not provide for the sonless widow and 
so they went back to Hindu Law. 

From the above cases it appears to me 
that when the wajib ul-arz was clear on 
the point, the sonless widow and the 
chilgless widow were put on & par and when- 
ever laualad was taken to mean “sonless', 
the same result ensued. l 

In only one of the above cases was if 
definiteľy stated in the wajib-ul-arz that 
the daughter was excluded and where she 
was found to be excluded the childless 
and the sonless widow wer on a par. 
In the present case the wajib-ul-arz, a 
translation of which appears in the judg- 
ment of my learned brother; excludgs the 
daughter in the clearest terms, - | a 


+ 
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For the purposes of inheritance, there- 
fore, she is ncy-existant and all that we 
may presume ebout her is that she may 
be entitled to get maintenance to live and 
to have the expenses of her marriage met. 
These duties ean be carried out by a 
male proprietor no less than by the 
mother, 

do not see therefore why a sonless 
widow, mother of a female child, who ac- 
cording to ethe custom of the family is 
little if anything better than if she was 
non-existent,.should, in the eyes of that 
family, be regarded as deserving more 
favourable treatment than a ,widow who 
was childless. When the family considered 
a daughter and a childless woman only 
entitled to maintenance, 1 think it would 
treat a childless and asonless widow as 
being on à par. 
- When we come to the wajib-ul-arz in 
this case, I see ro place where the word 
walad whether in the plural or. in the 
negative adjectiva lawalad cannot be 
translated as make issue, when it is standing 
alone. I think indeed that it should be 
translated as ‘‘scn” N 
except in the disputed passage “a lawalad 
widow shall not be entitled to inherit 
the property of her husband. She is only 
entitled to get maintenance.” 

To translate the word lawalad in this 
passage as sonless is to keep the same 
meaning as in the rest of the document 
and as I have said it seems to me more 
suitable when the daughter is excluded 
from inheritance and finally it provides for 
all classes of widows without having to go 
outside the wajib-ul-arz. There is yet one 
consideration which appears to me im- 
portant. The plaintiff herself in.the 
pedigree in tke plaint described hergelf as 
lawalad though she has a daughter. It 
does not appear to me probable that she 
said that she bad a daughter and the 
e writer of the plaint described her as 
lawalad, and if she did describe herself 
as lawalad, it shows the meaning which 
a member of ihe family attached to the 
word lawalad. - ; \ 

This is not all however. 

It was never argued in the original 
Court that a difference should sbe made 
between a childless. widow and a sonless 
widow and if the description of the plain- 
tiff in the’, plaint as lawalad was soto 
speak a slip of the pen, one would expect 
to have had an argument in the original 
Oourt*that the plaintiff was not lewalad 
wiid the meaning of the wajib-ul-arz. 
on 


without any doubt, 


“who had 8 cousin Jaskaran Lal. 


I find, however, that paragraph 15 in the 
written statement “according to.the custom 
of the family a widow is entitled to 
Maintenance only” was added as an amend- 
ment and the only answer made by Oounsel 
for the plaintiff was that the question of 
custom did not arise because 
case his client was entitled to partition of 
the property of which she was in posses- 
sion, 

Hor the above reasons I am unable to 
agree with the opinion of my learned col- 
league and I consider that the decisions 
of the Courts below should be upheld and 
the appeal be dismissed. 

. By the Court—(Zla-ul-Hasan and 
Hamilton, JJ.)—(January 19, 1938). —As 
there is a difference of opinion between 
us as to the interpretation of the word 
lawalad occurring in the wajib-ul-arz on 
which rests the decision of the appeal, 
we refer the case for the decision of a 
Full Bench under s. 13 (i) 'b) of the 
Oudh Courts Act. 

JUDGMENT OF THE FULL BENCH 

e Thomas, C. J.—(April 4, 1938).—This is 

a second appeal from a decision by the 
learned Oivil Judge of Sitapur, by which 
he dismissed an appeal from the decision 
of the learned Munsif of that place. 

The appeal first came up for hearing 
before a Single Judge of this Court, who 
under the provisions of s. 14 (2) of the 
Oudh Oourts Act referred it to a Bench. 
As there was a difference of opinion 
between the Hon'ble Judges of the Bench, 
the appeal was referred for decision of a 
Full Bench under s. 13 (4) (b) of the 
Oudh Gourts Act. 

The plgintiff, Musammnat Raghuorai, is 
the widow of one Sheo Darshan Prasad, 
The sons 
and, grandsons of Jaskaran Lal re the 
defendants in the suit. Musammat Raghu- 
rai brought the present suit for partition of 
a residential house claiming a half share 


in it. 
The defendants resisted the claim on 
the ground that Sheo Darshan Prasad 


“was a member ofa joint family and that 


in any case Musammat Raghurai was 

excluded from inheritance to her husband's 

property by virtue of a special custom. 
The learned Munsif heid that Sheo 


Darshan Prasad wes seperate’ -from the, 


other members of the family but he held 
that Musammat Raghurai was, neverthe- 
less, entitled oply to maintenance. He 


based this decision ona provision dn the e 


wajib-ul-arz (Ex. A-3) on the ground that the 


in either ° 
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word lawalad in it meant childless. It 
appears that his attention was not directed 
to the fact that Musammat Raghurai 
had a daughter. In the end he dis- 
missed the suit. 


The learned Oivil Judge, who heard 


ethe appeal, came to the concluSion, that 


in spite of the fact that the plaintiff had 
a daughter, she was not entitled to 
succeed as he interpreted te word 
lawalad as meaning without male issue. 
He dismissed the appeal. sa 
Musammat Raghurai has now preferred 
this second appeal and the sole point 
involved in the appeal relates to the 
meaning of the worg lawalad. The con- 


tention of the learned Counsel for the 


appellant is that the word lawalad must 
in this case be interpreted as meaning 
issueless, while tke contention of the 
learned Counsel forthe respondents is that 
tte word cawalad must be interpreted as 
meaning sonless and not issueless. 

I have had the advantage of reading 
the judgments of my learned brothers 
Zia-vl Hasan and Hamilton, JJ. 


In order to appreciate the arguments 
of the learned Counsel for the parties, it 
is necessary to reproduce cl. (4) wajlb-ul- 
arz whichis as follows. I have taken 
this translation from the judgment of my 
learned brother Zia-ul Hasan, J. 

“In ourfamily except a male offspring daughters 
and daughters’ children sre excluded from inherit- 
ance, The share is divided according to the 
number of wives and not according to the number 
of aulad, If out of the brothers born of the 
same mother, any one diee lawalad, then only 
the uterine brothers will be entitled to the share 
of the deceased and not an alati (consanguine) 
brother. A lawalad widow shall not be entitled to 
inherit the property of her husband. She is only 
entitled to get maintenance, Thereis a o 
adoption ın our family but the condition is that 
in the presence of a boyof near family another 
of a remote and different class cannot be addpted 
If after adoption a male issue is born, then the 
adopted child and the natural child shall be en- 
titled to inherit the property in equal shares, and 
the adopted son will be debarred from inheriting 
the share of his own father. An unwedded lady 
and her aulad are not entitled to inheritance 
Provided she be of good conduct and obedient to 
the heirs of the deceased, she can get food and 
raiment There is no custom of jethansi rights 
(right of primogeniture),” 

In crder to construe the word lewalad 
the learned Oounsel for the respondents 


relied on certain cases which are Mentioned 


ein the judgment of my learned brother, 


Mi. Justice Hamilton, but in my opinion: 
the language of one “document does not 
afford much assistance in” the construction 


° of amcther. Each case must be determined 
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except a male offspring, daughters 


con daughters’ ‘children are excluded from 
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on its own circumstances, and each 
document must be construed according to 
the words which are contained in it. 

I shall now proceed to construe the 
wajib-ul-arz in question. The word 
lawalad occurs at two places in the 
wajib-ul-arz. The rst portion of the 
wajib ul-arz beginning from “In our family 
aa uterine brothers will be entitled , to 


share of the deceased and not an alat, 


(consanguine) brother relates bo the ex- 
clusion of daughter and the Urdu word 
for male offspring is aulad narina. I 
have no doubtin my mind that the word 
lawalad here means sonleas. The ques: 
tion is wìàgt meaning is to be attached te 
the word lawalad used in second 
paragraph beginning with “A lawalad 
widow shall not be entitled to inherit the 
property of her husband......... " The con- 
tention of the learned Counsel for the 
respondents is that the same msaning as 
given to the first word lawalad should 
also be given to it. No doubt the ordinary 
rule is thatthe same words used in one 
and the same document should be given 
the same meaning but this, in my opinion, 
cannot be aninvariable rule and if there 
are reacons for attaching a different meaning, 
I do not see why it should not be taken in 
that sense. 

There can be no doubt that in the first 
portion of the wajib ul-arz which refers 
to the mode of division, the words aulad 
and lawalad must be taken to mean sons 
aud sonltss, respectively, but this inter- 
pretation is put by the use of the word 
aulad narina used in the very first 
sentence, which says that “in our family 
and 


inheritance.” In my opinion no such 
consideration arises with regard to the 
word lawalad used in tha second para- 
graph beginning with fhe words “A 
lawalad widow shall not be entitled ik 


NA 


This paragraph stands by itself, and theré ` 


seems to me no reason why the word 
lawalad should mean sonless. 

In fhe sentence “An unwedded lady and 
her aulad ‘are not entitled to inheritance” 
the word aulad may mean either sons 
or children. I agree with the viewof my 
learned brotber, Zia-ul Hasan, J. that “if 
the sentence in question be read ag 
meaning that a scnless widow will not be 
entitled to her husband's inheritance, the 
use of the word lawalad would be 
meaningless, because the widow would be 
excluded in any case, that is, w 

re 
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Son is in existence or not, and in that 
Gase it would have been quite sufficient 
to say that a widow is not in any case 
entitled to her husband’s inheritance. The 
very use of the word lawalad shows that 
the widow ia entitled to inherit in some 
case and ethat case can only be when she 
has no son but has a daughter or daugh- 
ters. A custom to be a rule having the 
foro of law must be ancient, certain, 
continuous amd reasonable and it must 
be established by clear and unambiguous 
evidence and being in derogation of the 
general rules of law must be construed 
strictly before it can be givene effect to, 
aid in my opinion, it would not be safe 
to deprive the widow of a separated Hindu 
who has a daughter to look after of her 
husband’s inheritance by giving the word 
lawalad the meaning which is suggested 
by the learned Counsel for the respondents. 

It was further argued by the learned 
Counsel for the respondents that the 
plaintiff has herself in paragraph one of 
the plaint stated that hər husband Sheo 
Darshan Prasad died issueless lawalad 
faut ho gaya, but I do not think that 
there is any force in this argument. 
She cannot be held responsible for the 
use of the words in the plaint. 

For the above reasons, I allow the appeal, 
set aside the decree of the lower Appel- 
late Court and decree, the plaintiff's suit 
with costs. _ 

Zia-ul-Hasan, J.—(April 4, 1938).—I 
have already given jndgmentin this case 
on January 12, 1938, and would allow the 
appeal and decree the plaintiff's suit with 
costs, 


Hamilton, J.—(April 6, 1938)—I have- 


nothing to add tothe opinion I expressed 
in my judgment, dated January 18, 1938. 

By the Court.—-Thomas, C. J.; Zia-ul- 
Hasan and Hamilton, JJ.—(April 7, 
1938).—The appeal is’ allowed and the 
«decree of the lower Appellate Oourt is 
set “aside and the plaintiff's suit ig decreed 
with costs. 


D. Appeal alloud. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 973 of. 1936 
January 20, 1937 
Burns, J. 
SUNDAR DAS--PLaINTIFF-—APPBLLANT 
. VETRUS 
OFFIOCIAL RECEIVER AND OMBRES — 
DEFENDAN TI— RESPONDENTS 
Provincial Insolvency Act (V of 1920), 3. 3i— 
Arrears of rent due after adjudication—If ‘provable 
debt’ under section— Receiver, tf can claim such amount 
for d&tribution—Mortgage—Mortgage with possession 
Subsequent execution of rent deed in favour of 
mortgagee— Rent to be credited towards tnterest— 
Mortgage and lease independent transactions—Mort- 
gagee can realize rent independently of claim on 


age. . 

jak Sen to the arrears of rent of the property of the 
insolvent accruing after his adjudication does not 
fall within the meaning ofa debt provable under a. 34, 
Provincial Insolvency Act and the Official Receiver 
cannot claim it for distribution smong creditors. 
Kuer Behari Lal v. Kalka (1) and Oficial Trustee, 
Bengal v. Kissen Gopal (2), relied on, 

Where subsequent tothe execution of a mortgage 
with possession, the mortgagor executes a rent dead 
in favour of the gue te and agrees that the rent 
would be deducted out of the interest payable onthe 
mortgage, the mortgage and the lease are independent 
of aach other and fhe mortgagee can claim and 
realize the rent independently of the claim on the 
footing of the mortgage. ° | 

8. O. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated April 16, 1936. 

Mr. C. L. Aggarwal, for the Appellant. 

Mr. Qabul Chand through Mr. Parkash 
Chand, for Respondent No. 1. 

Judgment.—The material facts of the 
case for the purposes of this second appeal 
may be briefly stated as follows : One 
Gurdit Singh mortgaged certain iImmov- 
able properties with possession In favour 
of Arur Singh and the day after the execu- 
tion of the mortgage deed he also executed 


-a rent dee@in favour of the mortgagee. It 


“was stipulated in the rent deed that the 
rent would be deducted outof the interest 
payable on the mortgage. Subsequently 
Arur Singh sold his mortgagee Tig ts to 
Sunder Das. The original mortgagor, name- 
ly, Gurdit Singh, was thereafter declared an 
insolvent. After the adjudication, the Offi- 
cial Receiver recovered Rs. 510 as the rent 
for one of the properties morigaged from 
a sub-tenant of the insolvent. Sucdar Das 
elaimed this amount from the Official Receiv- 
Official Receiver refused to 
to him as he was of opinion 
that the amount was jiable t be distributed 
amongst all the creditors. hereupon Bug- 
der Das instituted a guit for recovery of 
Re. 510 against the Official Receiver and the 
insolvent. The trial Court granted plaintiff 
a decree but on appeal the learned Sehior 
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Subordinate Judge modified the decree and 
directed that the amount would be recover- 
able from the mortgaged property only 
and not from the person of the Official 
Receiver cr the insovent. From this deci- 
sion the present appeal has been „preferred 
by Sunder Das. í 

The only pint urged by the learned 
Oounsel for the appellant before.me was 
that the learned Senior Subordinate Judge 
was not right in directing the amount to 
be realized from the mortgaged property 
ouly. He contended that the claim for 
arrears of rent amounting to Rs. 510 referred 
to a period subsequent to the adjudication 
and, therefore, was mot a “provable debt” 
wilhin the meaning of s. 34, Provincial In- 
solvency Act. In support of this contention 
he relied on Kaur Behari Lal v. Kalka (1) 
and Official Trustee, Bengal v. Kissen Gopal 
(2). Secondly, he contended that the mort- 
gage and the lease were independent 
transactions and the appellant was entitled 
tosue for the rent apart from the mort- 
gage. Both thesecontentions appear to me 
to be sound. The rent deed was no doubt 
executed before the adjudication of the in- 
solvent, but the claim for the arrears of rent 
admittedly referred to a period subsequent 
to the adjudication and in view of the autho- 
rities cited it seems to me that the claim 
did not fell within the meaning of a debt 
provable under s. 34, Provincial Insolvency 
Act. I have considered the terms of tke 
mortgage deed and the lease and tey, too, 
donot appear to me to form one and the 
same transactior. The mortgagor was no 
doubt allowed to remain as a tenant but 
the mortgagee had the opticn of ejecting 


him. The only stipulation in the rentedeed 
was that the rent, if realized, would be 
credited towards the interest on the mort- 
gage. This dces not mean that the rent 
could not be realized independently cf the 
claim on the footing of the mortgage. I, 


therefore, accept this appeal and rest 
€ ore t 
order of the trial Court with ecsts. ag 


8. Appealalloued. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 570 of 1937 
September 23, 1937 
Buse, J. : 
Tus NAGPUR GLASS WORKS Co., Lrp. 
AND OTHERS—DBF&BNDANTS—APPLIOANTS 


VETSUS è 

SHREE ONAMA GLASS WORKS, Co., 

Lrp.— PLAINTIFF — NON-APPLIOANT 

Civil Procedure Code (Act V of 1908), O.\ XI, 
rr. 15, 18 (2))—Plaintif filing list documents on 
which he relied as evidence—Such documents, if 
come under pleadings—Object .of O. XI, r. 15— 
Defendant, if has right to inspect documents not 
relied on in pleadings but relied on as evidence— 
Where inspection ya such documents 13 necessary 
procedure artder O. XI, r, 18 (2) must be followed 
—Such procedure not followed—Court can rightly 
refuse to grant time for filing statement. 

Since the list referred to in O. VII, r. 14 (2) of 
Oivil Procedure Code is confined to documents which 
are relevant only as evidence and not as part of 
the party's case, it is clear they are excluded from 
the scope of pleadings. ‘ 

The object of O. XI, r. 15, is to enable to other 
side to see the whole of such a document unless 
the privilege specified in that rule is claimed. It 
is elementary that a document must be read as a 
whole and so in the ordinary way and in the 
absence of special privilege a person who relies on 
a document would be bound either to annex it to 
his statement or to set out its contents in full, 
Order VI, r. 9, introduces a modification only asa 
time-saving device. It is still open to the other 
side to see the whole document if he wants to do 
so. All he has to do ın such a case is to serve a 
notice on his opponent under O. XI, r. 15, and it 
is not necessary for him to obtain either the permis- 
sion or the assistance of the Court. In such a case 
of courae the written statement need not be filed 
until'the whole document has been seen. But docu- 
ments which are not relied on in the pleadings 
are in a different category Since they do not form 
any part of the pleading, the other side has not to 
plead to them any more than he has to plead to 
any ofthe other evidence which is to be produced 
in support of his opponent's -case. It is, therefore, 
entirely unnecessary as a general rule to see these 
doqiments before he files his own statement. But 
where under certain circumstances it ig necessary 
to aee thess documents before filing a statement, the 

rocedure onder O. XI, r. 18 D, Oivil Procedure 
ode, must be observed. 

Where no application’ undez O. XI, r. 18 (2) is 
filed in the Court, the Court is right in 1efusing, 
to grant further time for filing of the written state- 
ment, 

Appl. for revision of the order of the Court 
of First Sub-Judge, Second Class, Jubbul- 
pore; dated July 12, 1937, in C. BS. No. 19-B 
of 1937. 

Mr. W. V. Deshpande with him Mr. G. D. 
Dhavle, Tor the Applicants. 

Order.—This is a suit for defamation in 
which the plaintiff, after setting out the 
defamatory passages to which’.he objects, 
filed the usual list of documents, namely 
those on which the case is based and those 
on which he relies as evidence in support 
of his claim. The defendant insists that 


ki 
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he has a right to inspect these documents 
before he can be called upon to file his 
written statement and relies on O. XI, r. 19 
of the Oode of Oivil Procedure and on 
Ramanathan Chetitar v. Annamalat Chet- 
tiar (1), Ram: Dayal Saligram v. Nurhurry 
Balakrishga (2), Khetsidas v. Narotam- 
das (3). 

I have not seen the unreported ruling but 
wit] sespeci am unable to agree with the 
repérted decisions in the wide form in which 
the rule is stated there. Under O. XI, r. 15, 
of the Gode of Civil Procedure, a party is 
entitled to give the other side notice to 
produce for his inspection all documents 


réferred to in tLe pleadings or affidavits of ` 


his opponent. 

The word “pleading” is defined in O, VI, 
r. 1, to mean a plaint or & written statement 
and O. VII, r. 1, gives the particulars which 
a-plaint must contain. The documents on 
which the pleading is not founded but 
which are only to-be relied on as part of 
the evidence in the case do not find a place 
there, They are mentioned in O. VII, r. 14 
(2) which states that all such documents 
shall be entered in alist to be “added cr 
annexed to the plaint.” Thie list does not 
have to be verified and it is clear from 
these rules that it does not forma part of 
the plaint; aleo it does not have to be 
made on oath and so cannot be an affidavit 
either. 

Order VI. r. 2, states that a pleadin 

“shall contain, and contain only, a statement in a 
concise form of the material facts whick the party 
pleading ielies for his claim or defence, as the 


case may be, but not the evidence by which they 
are to be proved,” 


Since the list referred to in O. VII, r. 14 
(2) is confined to documents which are re- 
levant only as evidence and not as part of 
the party’s case, it is clear they are exclud- 
ed from the scope of pleadings. ° 

Order VI, r. 9, on the other hand, deals 
with documents which form part of a party's 
case. It is enough as regards them to set 
out the effect of their coutents as briefly 
as pcasible without setting out the whole, 
unless of course the precise words are 
material. A ' 

The object of O. XI, r. 18, is to enable the 


other s de to see the whole of such a dcen- | 


ment unless the privilege specified in that 
rule is claimed. It is elementary that a 
document must be read as a whole and 


(1) A I R 1931 Mad. 825; 18f Ind, Oas 745; (1931) 
MW N 924; 34 L W 654: 61: M LJ 701; 55 M 421; 
Ind. yl (1932) Mad, 217, 

l B 368. 
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so in the ordinary way and in the absence 
of special privilege a person who relies 
on a document would be bound’ either to 
annex it to his statement or to set out its 
contents in full. Order VI, r. 9, intrcduces 


a modification only as a time-saving device. 


It is still Open to the other side to see the 
whole document if he wants todoso. All 
he hasto doin such a cise is to serve a 
notice of his opponent under O. XI, r. 15, 
and itis not necessary for him to obtain 
eithtr the permission or the assistance of 
the Court. 

In such a case of course the written state- 
ment need not be filed until the whole 
document has been seen. ABI have said 
O. VI, r. 9, is only a time-saving device and 
is not meant to abrogate the ordinary rule 
that a party is entitled in the absence of 
privilege to see the whole of the document 
before he is called upon to reply to it. But 
documents which are not relied on in the 
pleadings are in a different category. Since 
they do not form any part of the 


pleading, the other side has not to plead to ° 


NT any more than he has to plead to any 
of the other evidence which is to be produc- 
ed in support of his opporfent’s case. Itis 
therefore, entirely unnecessary as a general 
rule to see these documents before he files 
his own statement. i 

I do not say it will never be neces- 
sary. It may, in certain circumstances, 
but then the procedure laid down in O. XI, 
r. 18 (2) must be observed. A regular 
application has to be made to the Oourt 
‘and it has to be accompanied by an affidavit 
containing the particulars specified in the 
rule. The Court has then to be satistied of 
the necessity for such inspection and is 
directed fo refuse permission “if itis not 


e necessary, either for disposing fairly of the 


case or for saving costs” The language is 
matidatory and the Court is left no d'sere- 
tion if these facts are not, disclosed in the 
application and not satisfactorily establish- 
ed by the affidavit. Of course these rules 
donot state the exact stage at which this 
application must be made and itis for the 
Court to decide in each case whether inspec- 
tion should be granted before or after the 
filing of the written statement. In some 
cases it may be desirable to allow inspection 


“before the written statement is filed and in 
other after and of course in still other not, 


at all. p 
This much, howe yer is certain: whether 
a party proceedg under O. XI,r. 15, or under 
O. XI, r. 18 (2), he must act promptly 
delay in itself may be a good ground for 


and e ¢ 
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refusing to grant time for the filing of the 
written statement until after the inspection 
has beer made. It ig of course impossible 
to lay down any bard and fast rale but 
these observations form a general guide. 

In the present case since the docaments 
of which inspection is sought have not been 
referred toin the pleadings or affidavits of 
the plaintiff and appear only in the list 
tiled under O. VII, r 14 (2), the edefendant 
should have proceeded under O. XI, r. 18 
(2), if he wanted to inspect them.* No 
application of the nature required by that 
rule was filed in the lower Oourt, nor was 
there any affidavit and even here no facts 
are diselcsed which would entitle the de- 
fendant to inspection. Therefore, the lover 
Gourt was right in refusing to grant further 


time for the filing of the written state- 


ment. * 14 a . 
I dismiss the application without notice to 


the other side. ae a 
8. Application dismissed. 





LAHQRE HIGH COURT 
Civil Revision Petition No. 500 of 1937 
October 28, 1937 
= Tex OHAND, J. 
JOWAND SINGH—PLaIntive 
— PBTLTIONBER 
Versus 
ALA SINGH—Dusrgnpant— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XLVIT, 
r.3, O IX, r. 9—Application for review—Copy of 
order tobe reviewed or affdatit, if necessary— 
Plaintiff late owing to break down of lorry on way— 
If susfictent reason jor non-appearance. 

Order XLVI, 7.8, Civil Procedure .Oode, is to 
the effect that the provisions as to the “ form of 
preferring appeals” shall apply mutatis mutandis to» 
applications for review. nder this ‘rule it is 
not necessary, nor is it the practice af the 
Courts in the Punjab to require a petitioner 
for review to file a. copy of the order sought to be 
reviewed, as the application is made inthe same 
Gourt and the previous order ison its own records, 
Nor does the law require that an application for 
review should invariably be accompanied by an 
affidavil. 

The plaintiff was absent when the case was called 
on the date of the hearing and it was dismissed. 
The plaintiff came after half an hour being late due 
to the break down of the lorry on the way : 

Held, that cn facts there was sufficient reason for 
non-appearance under O, IX, r. 9, Oivil Procedure 


ee Rev. Pet. from an order of the Sub- 
Judge, First Olass, Amritsar, dated March 2, 
1937. : | 
Mr. C. L. Aggarwal, for the Petitioner. 
M.T. D. Khanna, for the Respondent, 
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Order.—The plaintiff instituted a suit 


against the defendant for recovery of a 


certain sum alleged to bé due on a promis- 
sory note. In this suit, July 24, 1936, 
was fixed for filing a list of witnesses. 
When the case was called on that date, 
the plaintiff was absent and.the suit was 
dismissed in default. Within a féw minutes 
of the order of dismissal, the plaintiff 
&ppeared and filed sn application forfres- 
toration stating that he wag outsidel the 
Oourt room preparing the list of witnesses 
and praying that the suit be restored. The 
Court allowed the appliction and restored 
the suit on payment of Rs. 10 as costs, 
which wer& ordered to be paid before the 
next date of hearing. On that date, the 
plaintiff's Pleader was present in Court 
when the case was cilled but the plaintiff 
was absent. As the costs had not been 
paid, the learned Judge dismissed the 
application for restoration. The plaintiff 
appeared at 10-30 and filed an application 
purporting to be under O. XLVII, r. 1, and 
O. IX r. 19, Oivil Procedure Code, for set- 
ting the order. He stated that he was 
coming in a lorry from Batala to Amritsar, 
that there was a breakdown on the way, 
and for this reason he was delayed by about 
half an hour. He further stated that he 
had brought Rs. 10 as costs of the opposite 
party, which he offered to pay. 

The learned Judge has dismissed the 
application on highly technical grounds. 
He “has held that an application under 
O. XLVII, r. 1, did not lie as no copy of the 
order sought to be reviewed had been filed 
with the application, uor was the applica- 
tion accompanied by an affidavit. He has 
further held that O. IX, r. 19, had been 
cited wrongly and therefore he could take 
no hotice of the prayer under that rale. 
The learged Judge has apparently mis- 
understood Order XLVII, r. 3, which is to 
the effect that the provisions as to the 
“form of preferring appeals” shall apply 
mutatis mutandis to applications for Tevjew, 
Under this rule it is mot necessary, nor 
is it the practice of the Courts in this 
provigcs to require a petitioner for review 
to alg a dopy of the order sought to be 
reviewed, ag the application- is made in 
the same Court and the previous order 18 
on its own records. Nor does the law 
require that an application for review 
should invariably be accompanied by an 
affidavit. Order IX, r.19, as mentioned at 
the top of the heading of the application, 
was obviously a mistake for O. IX, r. 9. The 
learned Judge should not have b 80 

9 : 
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meticulous in dismissing the application 
because of this clerical error. I hold that 
on the facts disclosed on the record, there 
was sufficient cause for the non-appearance 
of the petitioner on December 14, 1936. 

l accept the petition for revision, set 
aside the orders of the Oourt below and 
direct thaf the suit be restored at its 
original number on payment of Rs. 10 by 
the pent to the defendant, and disposed 
of id accordgnce with law. Costs shall 
abide the event. 

Both Counsel have been directed to 
cause their respective clients to appear 
before the trial Court on November 22, 
1937, when a date for further proteedings 
in the case will be fixed. 

8. Petition accepted. 


BOMBAY HIGH COURT 
First Civil Appeal No. 272 of 1934 
September 2, 1937 
RANGNBKAR AND Norman, Jd. 
BASAWANT MALLAPPA NEJE— 
APPBLLANT 


V: T8US 
KALLAPPA VIRBHADRAPPA 
KOTIWALE- RESPONDENT 

Appeal—Appeal against preliminary decrea— 
Final decree during pendency—No application for 
stay—No appeal against final decree—Appeal, main- 
tainabtlrty of. 

An appeal from a preliminary decree is competent 
even though pending this appeal, the lower (Court 
has made a final decree and the appellant has not 
asked for a stay of the proceedings after ‘he insti- 
tuted his appeal, nor has he filed an appeal against 
the final decree. Talebaliv. Abdul Asis (1), relied 
on. 


F. C. A. from a decision of the Assistant 
J ite Belgaum, in Civil Suit No. 283 of 
1933. ° 

Mr. G. P. Murdeshwar, for the Appellant. 


Mr. R. A. Jahagirdar, for the Respond- 
ent. 


Rangnekar, J—In this appeal a preli- 
“minary objection is raised by Mr. Jahagir- 
dar. In c«rder to appreciate it, some facts 
willhave to be stated. In 1923 defendant 
No. 1 executed a mortgage for Rs. 3,500 in 
favour of tke plaintiff. Six years after that 
the mortgagor sold his equity of redemption 
to defendant No. 2 and defendant No. 2 
agreed to pay off the plaintiff's mortgage 
and in addition paid a premium of Rs. 600 
to the mortgagor. In 1933, four years after 
this sale, the’ mortgagee brought a suit on 
his mortgage which has given rise to this 
“appeal... 

Defexfdant No, 2, the purchaser of the 
l P d 
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equity of redemption, pleaded that he was 
an agriculturist and in the alternative he 
pleaded that the agreement between the 
parties was that the principal should be 
Rs. 3,000 and not Rs. 3,500 and he prayed 
for instalments. The learned Assistant 
Judge found that he was an agriculturist. It 
is complained before us that in spite of the 
finding, the learned Judge ignored the pro- 
visions of the Dekkhan Agriculturists’ 
Relief Act and passed a preliminary decree 
against the appellant and of course against 
the mortgagor under the Civil Procedure 
Oode. The appeal before us is from that 
decree. Pending this appeal, the lower 
Cor made a final decreas on September 10, 
1934. The appellant did not ask for a stay 
of the proceedings after he instituted his 
appeal, nor bas he filed an appeal against 
the final decree. Mr. Jahagirdar con- 
tends therefore that there being neither 
a stay of the proceedings nor an appeal 
from the final decree, the final decree stands 
and this appeal is not competent. The 
question then is, what is-the legal position 
ing case like this? The question has not 
specifically come up for decision in this 
Court, but it has been considered by a Full 
Bench of the Oalcutta High Court, and 
that Court has held that an appeal from a 
preliminary decree is not incompetent if 
the final decree is passed before it is pra- 
sented, and that in such a case it is not 
necessary for the partye aggrieved by the 
preliminary decree to appeal against the 
final decree, if the final decree apart from 
being based on the preliminary decree, is 
otherwise correct: Talebali v. Abdul Aziz 
(1). In that case Rankin, O. J., observed 
that the function of the final decree is 
merely to restate and apply with precision 
what the preliminary decree has ordained: 
that the decree being in the same suit, 
the Court in appeal from the preliminary 
decree as it has power to reverse or vary 
the preliminary decree, has also ‘power to 
affect the final decree: that as the right of 
appeal from the preliminary decree is given 
without any qualification, the passing of the 
final decree isno bar to the institution or 
hearing (f any appeal against the prelimi- 
nary decree. He further observed that if the 
preliminary decree is sef aside, the final 
decree. is superseded whether the appeal 
was brought before œ aftersthe passing. of 
the final decree; and that the Court when 
setting aside or varygng the preliminary 

(1) 57 C 1013; 123 dnd. Oas. 305; A I R 1929 Oal. 
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decree can and should give directions for 
setting aside or varying the final decree if 
the existence of the final decree is brought 
to its notice asin all cases it should be. 

We entirely agree with these observa 
tions and with the view which is taken by 
the Calcutta High Oourt. This view has 
also been accepted by all other High Courts 
in India Wemust, therefore, overrule the 
preliminary objection. On the*merits the 
parties have left the matter to us and we 
make the following order. The decrees of 
the lower Court will be set aside. There 
will te the usual preliminary mortgage 
decree between the parties in favour of the 
plaintif for Rs. 5,890 with further interest 
on Rs. 3,500 at nine per cent. from the 
date of suit till judgment, costs and interest 
on judgment at six per cent. till payment. 
Period of redemption six months from 
to-day. Liberty to the plaintiff to apply 
for a personal decree against defendant 
No. 1. No order as to costs of the appeal. 

D. Decree set aside. 


LAHORE HIGH COURT 
Civil Revision No. 682 of 1936 
February 18, 1937 
JAI Lan, J. 
Messrs ASA RAM RAM PAT—Praintipe— 
PETITIONER 
VETSUB 


J.D. PICTON OLARK—DEFBNDANT-— 
Opposita# Party 

Civil’ Procedure Code (Act V of 1908), 
O.XXXVIII,r.5(3)—Notice to defendant to show cause 
why plaintiff's application for attachment before 
judgment should not be granted—At the same tims 
attachment ordsred—Defendant objecting but furnish- 
ing securtty—Appellate Court thinkthg attachment 
illegal— Security, if can be cancelled, 4 

The trial Judge issued a notice toethe defend- 
ant to show cause why the application of the plaint- 
iff for attachment before judgment of the property 
of the defendant be not granted and at the same 
time ordered attachment ofthe same. There was 
nothing illegal in this procedure. The defendant 
objected to the attachment but offered to give seou- 
rity pending the disposal of the plaintiff's applica. 
tion for attachment before judgment: 

Held, that the spd bond could not be cancel- 
led and the surety could not be discharged merely 
because in the opinion ofthe Appellate Court there 
wasno ground for applying for attachment before 
judgment. o ot 

O. K. from an order of the Distric: Judge, 
Ambala, dated June 4, 1936. 

Mr. Mathra Das, for fhe Petitioner. 

Order.—The petitioner instituted a suit 
for recovery of mondy against the respon- 
dent in the Oourt of the® Senior Subordi- 


nateJudgé of Simla, and at the same time 
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made an application supported by 
affidavit under O. XXXVIII, r. 5, Oivil 
Procedure Oode, for attachment of his 
property before judgment. When “the 
application came up tor hearing before the 
Senior Sub Judge, he examined the 
plaintiff and after requiring him, to specify 
the property which he desired to be 


attached, he passed an order for the 
attachment of the property wich] con- 
sisted of some debts alleged to bè due 


to the defendant-respondent and at the 
same time issued a notice to bim. On 
the receipt ofthe notice the defendant 
appeared in Oourt and objected to the 
attachmént -before judgment stating 
that the same had been applied for on 
insufficient grounds. He, therefore, 
prayed that the attachment be moved and 
compensation be awarded to him under 
8.95 and added that he was prepared. to 
give security. Thereupon the learned 
Senior Sub-Judge made an order that if 
the defendant furnished security for the 
amount claimed and costs, then the 
attachment would be withdrawn. The 
plaintiff's Counsel having agreed to 
this order, the learned Judge directed that 
security for Rs. 850 should be given, and 
if it is given, attachment would be 
withdrawn. Next day the security was 
filed and the attachment was withdrawn. 
The Senior Sub-Judge then decided 
that there was good ground for the 
attachment before judgment and therefore, 
the application of the defendant for 
compensation under s.95 was dismissed 
and also his objection to the attachment 
before judgment. 

Against this order an appeal was pre- 
ferred to the learned District Judge of 
Ambala, who held that the order of attach- 
ment before judgment was illegal and 
consequently the security filed by the 
defendant was liable to be cancelled. 
He accordingly set aside the order of, 
attachment and also discharged the surety. 
In my opinion, the view ot the learned 
District Judge is erroneous. Under 
0, XVIIL r, 5, sub-r. 3, the Gourt is 
entitled fo direct the conditional attach- 
ment of the whole or a portion of the 
property, of the defendant at the time 
of issue ofa notice to the defendant to 
show cause why he should not furnish 
security, The learned trial Judge in this 
case issued a notice to the: defendant 
to show cause why the application of the 
plaintiff for attachment before jwigment 
of the property ofthe defendant be not 

x : i 
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grantedand at the same time ordered 
attachment of dhe same. ‘There was 
nothing illegal in this procedure. In 
any cass the defendant himself having 
offered to give security pending the dis- 
posal of the plaintiffs application for 
attachment before judgement,. the 
security bond cculd not be cancelled and 
the gurety could not be discharged merely 
becafec in the opinion of the learned 
District Judge there was no ground for ap- 
plying for attachment before judgment. 
In fact in the same order the learned 
District Judge has held that.: 

“Far from the application under O. XXXVII, r. 5 
Civil brocedure Code, being frivolous,® it would 
appear that this petition under s. 95 is frivolvous.” 

He has held that the plaintiff has 
throughout behaved in a perfect good faith 
and that the plaintiff apprehended that 
the defendant intendedto defeat their 
decree by disappearing to England. On 
this finding in my opinion there was good 
ground for issuing an order of attachment 
before judgment of the property of the 
defendant. Bothon the merits, therefcre, 
and in law the order of the learned Dis- 
trict Judge cannot be sustained so far as 
it relates tothe discharge of the surety. 
I accept this petition .and set aside his 
order protanto, i.e. the order cancelling 
the security bond .and discharging the 
surety is hereby set aside. The petitioner 
willhave his costs against the respondent. 


D. Petition accepted. 


EAA 


PATNA HIGH COURT 
Oivil Appeal No. 347 of 1936 
December 8, 1937 
MouaMMap NOOR AND ROWLAND, JJ. ° 
Shaikh SALAHUDDIN AHMAD AND OTARRS 
~~.) UDGMANT- DEBTORB— Â PPRLLANTS 
VETEUS 
IMAMUDDIN ANÐ OTHBRH-— DBOREB-BOLDERS 
— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art, 182— 


Preliminary decrees for partition—Order for costs also. 


— Execution of the order for .costs—Limttation— 
Running of time — Order for costs, tf can be incor- 
porated in final decree—Otvil Procedure Code Rct V 
of 1908), 0. XX, r. 6 (2). . 

In cases where an order or deciee separately exe- 
cutable is passed atan earlier stage, limitation for 
applying to execute such an orderor decreazuns 
from ita own date. 

The Oourt passed a preliminary decree for parti- 
tion. Along with it a decree for costs to be paid 
by pe judgrgent-debtor tothe decree-holder was also 


passed: 
Held, that the execution of the order for costs must 


be tgker/within three yesrs. of the date of the order 


it being a separately executable order. It would, 
i g x 


aa 
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however, be open to the decreas-holders to ask the 
Qourt to incorporate the previous order for costs in 

Na a decree although its independent execution is 
arred. 

QO. A. from original order of the Addi- 
tional Sub-Judge, Patna, dated Septem- 
ber 21, 1936. 

Messrs. S. M. Sharif and S. Nawmul Hug, 
for the Appellants. 

Messrs. Khurshaid Husnain and M. Rah- 
man, for the Respondents. 


Rowland, J.—This is an appeal against 
the decision of the Subordinate Judge who 
has dismissed their objection against an 
execution as being barred by limitation. 
The litigation was instituted by Bibi Azi- 
zan, 8 Muhammadan widow, claiming her 
dower, andin the High Court she obtained 
by consent a decree giving her ten six- 
teenths share and the defendants six-six- 
teenths share in the estate of Abdur 
Rahman with a direction that it shonld 
be ascertained through a Commissioner 
what properties were comprised in the 
estate and that a partition of the properties 
should be made. Preliminary decree was 
passed by the lower Oourt on March 29, 
1933, and coupled with it “was an order 
for Re, 295-4-3 to be paid by the judgment- 
debtors to the decree holder plaintiffs on 
account of cosis of the proceedings before 
the Commissioner. Thereafter the proceed- 
ings were continued for partition of the 
properties and final decree was passed dis- 
posing of the whole suit on February 27, 
1936. The execution with which we are 
concerned, was instituted on April 20, 1936, 
and the prayer is to execute the order for 
costs amounting to Rs, 295-4-3 which was 
passed on March 29, 1933. The objection 
ig that aperiod of more than three years 
tas elapsed since that order for costs was 
passed. The reply of the Subordinate 
Judge to this objection is that time must 
be considered to run from the date of the 
final decree. 

In Art. 1:2, Limitation Act, para. 1, the date 
of the decree or order is the starting point 
of limitation for execution of a decree or 
order of any Oivil Oourt save as provided 
hy Art, 183 or by s. 48, which are not 
applicable. Decisions have been cited 
before us in which it hab been held that 
the final decrees was one complete and 
entire thing and that limitation for its 
execution in respect of anything directed 
in itruns from the dage of the finul decree. 
On the other hgnd, in cases where an 
order or decree separately executable, was 
passed at an earlier stuge, it has been held 


+ 
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that: in such a case limitation for applying 
to execute such an order or decree runs 
from its own date. Some assistance, I 
think, can be had by referring to O. XX, 
r. 6, Civil Procedure Oode. Sub-r. (1) re- 
quires the decree to contain certain par- 
ticulars and to specify clearly the relief 
granted or other determination of the suit. 
By sub-r. (2) it is also to state the amount 
of costs incurred in the suit and by whom 
or out of “what property and in what pro- 
portions such costs are to be paid. Now, 
it was clearly open to the purty at the 
time of preparation of the final decree to 
ask the Court to make it a complete decree 
covering all the matters determined in the 
suit and comprising within itself every 
order for costs that had been passed since 
the commencement of the litigation includ- 
ing apy adjournment costs not already 
paid up. Such a decree could be executed 
at any time within three years thereafter. 
But it was also open to the plaintiffs with- 
out awaiting the final decree to execute 
the intermediate order for costs passed 
on March 29, 1933. In my opinion the 
position is this, that had the plaintiffs 
moved the Court to incorporate the inter- 
mediate order for costs in the final decree, 
there could have ‘been no objection to this 
being done, and it would have been in 
strict compliance with O. XX, r. 6. But 
when this has not been done and the plain- 
tiffs seek to execute the order as an in- 
dependent order, then such an execution 
must be taken within three years of the 
order. hat being the position, I am of 
opinion that so far as the present execu- 
iion is concerned, we must hold that it is 
not maintainable and must „allow the 
appeal without prejudice to the plaintiffs’ 
right to ask the lower Oourt to amend the" 
decree and make it_a complete decree in 
accordance with O. XX, r.6 (2) covering 
all the reliefs granted to the plaintiffs in 
the suitincluding costs. The parties may 


“pear their own costs of this appeal. 


+ 


Mohammad Noor, J.—I agree. The 
principal deducible from the cases which 
have been cited at the bar seems to be this. If 
at an earlier stage a part of a suit is decided 
and to that extent a final decree capable 
of execution is passed, limitation for exe- 
cution of that part will begin to ran from 
then. A “decies’ maybe parily prelimin- 
ary and partly final and so far as it is 
final, it must be exeqited within the time 
prescribed in Art. 182, Limifation Act. But 
if, on the other hand, only soma amount 
has been ascertained ata particular stage 
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and other amount is left to be ascertained 
later, then as laid dowa in the case in 
Vydianatha Iyer v. Subramanian Patter {1) 
the limitation will run from the date when 
the whole amount has been ascertained. 
It is open toa Court either to allow costs 
at the tame of the preliminary decree or 
to defer passing order for costs till the 
time of the final decree or cost which has 
been ascertained at any earlier stagd for 
which an order for payments was then 
passed, may, as pointed out by my learned 
brother, be incorporated in the final decree. 
In this particular case asthe preliminary 
decree stapds, there is a definite executa- 
ble order so far as the cost is concerned, 
and the present execution is barred. It 
will be, as pointed: out, open to the decree- 
holders plaintiffs to‘ ask the Court to incor- 
porate the previous orders for costs in th 
final decree. j 
D. Order accordingly. 
(1) 36 M 104; 10 Ind. Oae. 552; 26 M L J 546. 


LAHORE HIGH COURT 
Civil Revision Petition No. 295 of 1936 
November 19, 1936 
TeK OUHAND, J. 
BABU RAM —Drgeer-HoLDERE— 
PETITIONER 
versus 
MOHAMMAD ALI AND OTHERS-—JUDGMENT- 
DestToks—OpprcsiTa PaRtias 
Punjab Debtors’ Protection Act (If of 1938), s. 9 
—Money decree before Aci—-Death of judgment-debdtor 
—Attachment of ancestral land in hands of sons 
—Liabtiity of land, if to be determined according to 
et, 


— 


A petitioner obtained a money deciee against 
M who died sometime sfter. The petitioner attach- 
ed ancestial land in the hands of the sons of the 
deceased. During the pendency of the case, the Pun- 
jab Debtorg’ Act came into force: 

Held, thatas the land was not under attachment 
when the Act came into force, its liability for the 
unsecured debts of M must be determined according 
to the Debtors’ Protection Act and that the petitioner 
must be given an opportunity to show that he can 
se a the conditions laid down in ths proviso to 
a. 9, 

Mr. Ram Narain, for the Petitioner. 
Mr.q¢ Bodh Raj Sahani, for Respondents 
Nos. 1 and 2. : : 

Order.—The petitioner obtained a money 
decree against Mehr Din Gujjar. Some 
time later Mehr Din died. The decree- 
holder attached certain landin the hands 
of the sons of the deceased. “This land 
has been found to be ancestral. The 
sons, two of whom are adults, and the 
third a minor, objected that the land wea 
not liable to attachment in precution of 


j. 
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the decree obtained against Mehr Din for 
a debt- which haq not been secured on the 
land. In reply the decreesholder con- 
tended that there was a special custom 
in the Gurdaspur District under which 
ancestral land inthe hands of sons could 
be sold in execution of a money-decree 
against the father. The executing Court 
found for the decree-holder and dismissed 
the pce On appeal by the objectors 
the Senior Sybordinate Judge came to the 
contrary conclusicn and accepting “the ob- 
jection released the land. ve 

Before, me, Coursel for the decree-holder 
has assailed the judgment of the learned 
Senior Subordinate Judge on” various 
ae which, he urges, justify this 

urt’s interference ,on revision. It is, 
however, unnecessary to discuss them, as 
during the pendency of the case if this 
Court, the Punjab Debtors’ Protection 
Act 11 of 1936 has come into force. Section 9 
of this Act lays down that in respect of 
debts incurred before itë commencement, 
ancestral property in the hands of a 
subsequent holder is liable for the un- 
secured debis of his predecessor-in-interest, 
only if cartain conditions specified in the 
proviso are fulfilled. As the land is not 
under attachment now; its liability for 
the unsecured debts of Mehr Din must be 
determined ‘according to the Debtors’ 
Protection Act. In this view of the case, 
the petitioner must be given an opportu- 
nity to show that 
conditions laid down in the proviso to 
s. 9. His Counsel therefore prays that 
the case be remanded to the executing 
Court for this purpose. Counsel for the 
respondents has no valid objection to 
raise against this course and this prayer 
must be granted. I accept this petition, 
Bet aside the orders of the Couns below, 
and send the case back to the executing 
Court for decisipn in accordance with the 
. Provisions of s. 9 of the (Punjab) Act II 
of» 1936. Both parties will be given 
opportunity to lead such evidence as they 
desire. In the peculiar circumstances ci 
the case. I leave the parties to beaņ their 
own costs in all Courts. 


N. Case remanded. 
. @ 
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PATNA HIGH COURT . 
Civil Appeal No. 341 of 1936 
January 7, 1938 
FAZL ALI AND AGARWALA, JJ. 
MATI-UR-RAHMAN KHAN— APPELLANT 
VETEUS 

SONU LAL AND OTHRRS—RRSPONDENTA. 

Execution—Decree binding—Hxecuting Court can- 
not amend decree—It must ascertain property to be 
ae and fos this, can look for its paramount descrip- 
ion 

An, executing Oourt has no right to go behind the 
decree or in any way to add to or amend the terms 
thereof. It has to execute the decree as it stands 
and any amendment thereof can be made only by 
the Oourt which passed the decree It is, however, 
the duty of the executing Oourt to ascertain the 
property which is the subjact of the decree, and for 
this purpose, 16 is entitled to look at the paramount 
description of the property. 


©. A. from the original order of the Sub- 
Judge, Gaya, dated January 31, 1936. 
Mr. K. N. Mottra, for the Appellant. 
4 Mr. Rajkishore Prasad, for the Respon- 
ents. 


Fazi All, J—This is an appeal from 
an order of the Subordinate Judge of Gaya 
in a proceeding under O I, r. 20, 
Civil Procedure Oode, by which he has 
declined to set aside asal@ held in execu- 
tion of a mortgage decree obtained by the 
respondents against the- appellant. The 
property which was the subject of the mort- 
gage was described inthe mortgage bond 
as well as in the decree as a five annas 
mukarrart share bearing Touzi No. 4548 
and separate account No. 60. The decree- 
holder discovered, when the decree was 
under execution, that there was a mis- 
description of the proper'y both ia the 
decree and in the mortgage bond and drew 
the attention of the executing Gourt to 
this misde@cription. On July 31, 1935, the 
executing Oourt held after considering the 
evidence produced before it, that there 
was 4n fact such a misdescription. Against 
this order, the appellant judgment-debtor 
did not prefer any appeal and accordingly 
the executing Court proceeded to sell the 
property as described in the execution 
petition of the decree-holder. The sale is 
now assailed on two main grounds, namely 
(1) that the executing Oourt could not go 
behind the decree and could not, therefore, 
sell the property as described in the peti- 


‘tion for execution which, according to the 


appellant, is differept from the mortgaged 


o 


property in respect of which the decree ` 


was passed, and (2} that the property sold 
ca a been valued at all under O. XXI, 
T ; 


The main controversy between the “pars 


ò 


" 1935, 


= 
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ties centres round the question as to whe- 
ther the mcritgaged property appertained 
to separate account No. 60 or separate 
account No. 88. This question was raised 
before the executing Court before the sale 
and after giving elaborate reasons in sup- 
port of its view, the Court held dn July 31, 
that it appertained to separate 
account No. 88. Now it is well settled 
that an executing Court has no right to go 
behind the decree or in any way to add to 
or amend the terms therecf. It ha@ to 
execute the decree as it stands and any 
amendment thereof can be made only by 
the Court which passed the decree. It is, 
however, the duty of the executing Court 
to ascertain the property which is the 
subject of the decree, and for this purpose, 
it is entitled to look at the paramount 
description of the property. It is clear 
from the decree as well as the mortgage 
bond on which the decree is based that 
the mortgaged property wasafive annas 
share in mukarrart interest belonging to 
the mortgegor situated within the milktat 
of Akhauri Premnarain and others. The 
executing Gourt in construing the decrte 
rightly regarded this in the special circum- 
stances of this case as the -paramount des- 
cription of the property in question and 
so proceeded toexécute the decree against 
the property which answered this descrip- 
tion. The appellant contends that the 
property which was the subject of the 
decree appertained to separate account 
No. 60, but it has been found that separate 
account No. 60 does not relate to his mukar- 
rari interest nor to any inlerest within the 
milkiat of Akhauri Premnarain. Besides, it 
is clear from the mortgage bond as well as 
the decree that what was mortgaged was 


a five annas share, but it appears that in, 


separate account No. 60 the” appellant 
possessed only one anna and four epies 
share of proplietary interest. It appears 
to me that the executing Court did not 
exceed its jurisdiction in executing this 
decree inasmuch as it has not been shown 
that the property sold was different from 
the property in respect of which the mort- 
gage decree has been passed. 

The second ground taken by the appel- 
lant seems to me to be also without sub- 
stance. The last execution petition was 
filed by the respondent-decree holders in 
February, 1935.° It cdnnot be. seriously 
disputed that the value which was fixed by 
the Court was the v&lue of the property 
which was mentioned in the execution 


* petiton. It is also clear from the judg- 


kd 
e 
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ment of the learned Subordinate Judge that 
at the time of the valuation of this prop- 
erty an objection had Been filed by the 
appellant to the effect that the decree- 
holder had wrongly included the property 
appertaining to separate account No. 88 
in bis execution petition. Thus the prop: 
erty which was the subject of*valuation 
was the very property which was mentioned 
in the execution petition and which, has 
been sold. As both the contentions on} bé- 
half of the appellant fail, this‘appeal must 
be dismissed with costs. 

Agarwala, J.—I agree. l 

D. Appeal dismissed, 


RANGOON HIGH COURT 
Oriminal Revision No. 298-B of 1937 
June 10, 1937 

Sparao, J. . 
Tas KING—PROSECUTOR 
. VvETEUS 
TUN KHIN—Acousgp 

Criminal Procedure Code (Act V of 1898), s, 471—~ 
Accused guilty under 3. 323, Penal Oode, but found 
insane at time of committing offence—Whether can 
be acquitted under 8. 84, Penal Code, and ed under 
care of relatives on their giving security for his good 
behaviour—Proper course— Penal Code (Act XLV of 
1860), s. 84. . 

Where a Magistrate finds the accused guilty under 
s. 326, Penal Code, but acquits him under s, 84, Penal 
Gode, as he is found incapable of ga kanan, the 
nature of his act due to insanity, and orders. hi 
to be handed over ‘to the care of his relatives on 
their furnishing a security for his good behaviour, 
the ordar gontravenes s. 471,Criminal Procedure Code, 
In sucha .case the accused should be detained in safe 
custody in a lunatic asylum. x 


Or. R. from an order of the Sub-Divisicnal 
(Special Power) Magistrate, Myinmu, dated 
March 19, 1937. 

Order.—The learned Snub-Divisional 
Magistrate in this case has come to the. 
odd finding tbat the accused was both 
guilty and innocent of the offence under 
s. 326 with which he wascharged. That 
is tosay, he found that the accused was | 
guilty of the cffence but he acquitted him 
under s. 54, Penal Oode This isa contra- 
vention of s. 471, Oriminal Procedure Code 
which should have been followed by the 
learnéd Magistrate. I regard the learned 
Magistraie’s finding as equivalent to a 
finding that the accused Nga ‘Tun Khin, son 
of Maung Aung Myunt alias Pongyi U 
Arsara, committed the act alleged. 
Under s. 439 (|) read with s., 423 (1) (b), 
Oriminal Procedure Code. I sek aside the 
crder thatthe accuscd be madé over to 
the care of his relatives on their exgcuting 
abond for his good behaviour; and® in 

x ; | 
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Place thereof order that the aocured be 
‘detained in safe’ custody in the Rangoon 
Lunatic Asylum. 

The proceedings are - returned to the 
learned Sub-Divisional Magistrate through 
the learned Sessions Judge, Sagaing Divi- 
sion, for freparation of the documents re- 

uired under para. 531 (6) of the Burma 
Vourts Manual and fot a report to be fur 
nished to the Local Government of the 
action taken. 


D» Order accordingly. 





PATNA HIGH COURT 
- Oriminal Miscellaneous Oase No. 6 of 1938 
March 25, 1938 
i DHAVLE, J. l 
BINDESHWARI MISSIR AND OTHERS’ 
° —PETITIONERS 


DETEUS | 

EKMPEROR—Oppositz PARTY 
Oriminal Procedure Code (Act V of 1898), s. 536— 
Allegations against Magistrate—If they are untrue, 
the Magistrate must specifically deny them—Magis- 
trate putting up with person on whose endorsement 
the complaint started—If reasonable apprehension 


of prejudice. 

Where petitioners in their application for trans- 
fer of the case allege certain things against the 
Magistrate, and the High Court calls -for an expla- 
nation from him, it is better, if ıt 18 a fact, for 
hım to deny the allegations,- Merely saying that 
“what the petitioners believe 1s not evidence” and 
that their statements ure “purely conjectural and do 
not admit of any discussion” 1g uot enough. 

It is undesirable that the Mayistrate should be 
- putting up with-the pe:son,~who had endorsed the 
complaint while trying-a case which started on that 
. complaint. ln such a case, the question is not one 
of legality of the trial but ıs one whether the 
-accused has jeasonable apprehension of prejudices, 
The case, in these circumstunces ehould be trans- 
ferred to another Magietrate, < 
_ , Mr. K. P. Varma, for the Petitioners.° 

The Assistant Government Advocate, for 
the Opposite Party. pn ; 
_ dudgment.—This is an application for 
_ transter of procéedings under s. LIU pend- 
Ing in the Oourt ot the Sub-Divisional 
Magistrate of Bettiah, Tnose proceedings 
were based on a report of the Sub-Inspector 
of Bagaha which was submitted under the 
orders of the Magistrate on a complaint 
which was tiled before the Magistrate 


_ through one Mr. Martin, the Forgst Otticer ~ 


of the Bettiah Estate, to the elfect that 
the petitioners were “habitual graziera of 
| crops.” Mr. Martin had noted on the 
petition of complaint “that the complain- 
ants’ crop had been badly grazed and thal 
quite 
pi@int had been prosecuted for similar 
offence.” “Ihe case under s. 110 was fixed 
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for hearing at Bagaha on January 16, 1937, 
and the petitioners asserted, among other 
things, that on this date the Magistrate 
went to Bagaha and put up with Mr. Martin 
‘who is the real complainant in this case 
and in hi8 compound the Magistrate held 
his Oourt and examined witnesses on behalf 
of the prosecution.” In more than one 
paragraph of their petition the petitioners 


-stated that the Magistrate was intimate 
‘with Mr. Martin, and in the explanation 


submitted by him, the learned Magistrate 
merely says that “what the petitioners be- 
lieve is not evidence” and that their state- 
ments are “purely cqnjectural and do not 
admit of any discussion”. It would, I think, 
have. been much more satisfactory if the 
Magistrate had denied his intimacy with 
Mr. Martin if that intimacy were not a fact. 


Facts of that kind can only be inferred 


from the circumstances by strangers, and 
it is unsatisfactory to say in such a case 


‘merely that it is for the petitioners to make 


out their allegations. That Mr. Martin 
endorsed the complaint of the complainants 
afid that the Magistrate has been putting 
As 
was to be expected, the Magistrate himself 
‘has no desire to try;the .cdse himself, but 
.he points out that he was the only Magis- 


-trate in the Sub-Division empowered to 


try the case and that the transfer would 


résult in great administrative- ‘inconveni- 


ence. a ; i 
For- the Orown, an attempt has been 
-made to show that the Magistrate has ac:ed 


. perfectly correctly in the proceedings, but 
_that is not the question. Tre question is 


whether or not the- petitioners have a 
reasonable apprehension of prejudice from 


e Mr. Martin's connection with the case and 
‘with the Megistrate. That. Mr. Martin is 


neither the complainant nor a witness in 
‘the case is neither here northere. It may 
even be that the Magistrate is by no means 
intimate .with Mr. Martin, but in that case, 
it is a pity that the Magistrate did not say 
so. -It is undesirable that he should be 
putting up with Mr. Martin while trying a 
case which started on a complaint endorsed 
by Mr. Martin. 

The application for transfer must, there- 
fore, be allowed and the proceedings trans- 
ferred to Motihari to be tried by such com- 


petent Magistrate ab the District Magistrate ° 


| / 
; Application allowed, ° 
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OUDH CHIEF COURT 
First Civil Appeals Nus. 99, 60, 61, 65, 75 
and 88 of 1935 
April 11, 1988 
Tuomas, O. J. AND ZJA-UL-HASAN, J. 
Lala RAM NARAIN—Dgrenpant— 
APPRLLANT ° 
VETSUS 
Thakur CHANDRIKA PRASAD AND OTHERS 
—PLAINTIFRS—RESPONDERTS | 
U. P. Agriculturtsts’ Reltef Act (XAVIL of 1934), 
as, 33, 30, 2 (8)—S. 33, +f applies to mortgages—eS. 30, 
applicability of, tousufructuary mortgages—Usurious 
Loans Act (X of 1918)—acessiveness or otherwise of 
interest, how to be gudged—Greater the loan the lesser 
should be the rate of interest—“Interest” in a. 2 (6) 
—Mortgagee leasing mortgaged property to mortgagor 
on rent—'Rent', if amours to interest— Coste—Surtte 
mortgagor for accounts—Mortgagee losing on 
points of defences — No prayer for decree under 
5. 33 (2)—Mortgagee, tf can be taxed with costs. 
Section 33 of the U. P. Agricultunsts’' Relief Act 
applies to mortgages. There is no bar toan ordi- 
nary O1vil Court, in which a suit unders. 33 has 
been filed bya mortgagor, giving the defendant 
mortgages a decree for sale or foreclosure if he so 
desnes and if money is payable to the mortgages, 
which are conditions precedent to the passing ofa 
deciee in favour of the detendant under sub-s (2) 
of s. 33 There is nothing in sub-a, (2) to prevent 
a Uourt from giving the defendant-mortgaged? a 
decree to which hg may be entitled under the law, 
though the decree would not be in a suit brought 
under O. XXXIV, Oivil Procedure Code. Dharam 
Singh v. Bushen Sarup (3), relied on, [p. 51, col 2. | 
Sections 33 and 30 are applicable to usufractu 
mortgages. First Uivil Appeal No. 84 of 1936, follow- 
ed 


we 


The Legislature has laid down specific principles 
on which excessive or othe:wise of the interest 
is to be judged and those piiuciples are contained 
in the amendments made by the local Legislature in 
the Usyrious Luens Act of 1918, Oases ooming up 
before Oourts after the passing of the local amend- 
ing Act must of necessity be decided on the princi- 
ples laid down by that. Act. [p. 52, col. 3; p. 53, col. 1.] 

According to the well recognised rule, the larger 
is the amount of the loan the lesser should be the 
rate of interest. |p. 53, col. Lj 

Section 2 (8) of the U. P. Agriculturists’ Relief Ao 
lays down that ‘interest’ includes return to be made 
overand above what was actually lent whether the 
same 15 charged or sought to be recovered specifical- 
ly by way of interest or in the form of service or 
otherwise. The word ‘otherwise’ makes this provi- 
sion comprehensive enough to cover what ıs called 
rent in cases where the mortgagees axecute the 
leases in favour of mortgagors and aie entitled to 
this ‘rent’ only by vitue of the mortgages in their 
favour so that this ‘rent’ is no more than the return 
to be made to the mortgagees over and above what 
was actully lent by them and this being so, 1t comes 
within the definition of interest and mterest is un- 

doubtedly to be desit with accoiding to the provisions 
of s. 30 ot the U. P. Agriculturists’ Relief Act. |p. 53, 
col, 2; p. 54, col. 1] n 
. Where themortgagors file suits purely for accounts 
,under s 33 of the Agriculturists’ telher Act, the mort- 
gagees are not entitled tetheir costs when almost all 
the points raised in defence by, them are held against 
them. Ifthey exercise their rights under s $3 (2) of 


the Agriculturists' Kelief Act and pray for decrees in 


¢ 
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their favour, then perhaps the suits would be regard- 
ed as suits coming under O. XXXV, Oivil Proc ‘dure 
Code. But where they do nut dẹ so, the suits remain 
purely suits under a, 33. |p 54, col. L] ; 

F. O. A. against the decree of the Addi- 
tional Sub-Judge, Sitapur, dated February 
29, 1936. 

Messrs. M. Wasim, R. N. Hawkault and 
Ali Hasan, for the Appellant. 

Messrs. Radha Krishna and S. N. Sri- 
vastava, for the-Respondents. - 


Judgment.—Tnese six connected appeals 
arise out of bve suts brought for accounts 
under s. 38 of the Agriculturists’ Relief 
Act by two sets of plaintiffs against three 
sets of adfendants. Four of ihese suits 
were decided by the learned Aaditional 
Uivil Judge of Sitapur who decreed the 
Plaintifis’ suits ana tne remaining fifth 
suit, the subject of Appeal No. bl of 1986, 
was decided by the CivilJudge of Sitagur 
who upheld the pleas of the detendants 
and decreed the suit only in pars. All 
the appeals have been heard together, as 
the points raised in Appeals Nos. oY and 
b0 which may be considered the main 
appeals, cover the orher appeals also. 
We hrst take up Appeals Nos. 59 and 
tO of 1936. ; 

In both these cases the plaintifis were 


ary ` three-brotuers, namely, Thakur Onandrika 


Prasad, Kaj Kajeshurl Piasad alias Gopal- 
ji and Manesnurl Prasad, and while the 
detendants to-the sult in Appeal No. 59 
wus Lula Ram Naisin, the defendantsto 


‘the other suit were Lala Gobina Prasad 


and seven others (appellants in Appeal 
No. tU). Both these suits were tried to- 
gether by the learned Additional Oivil 
Judge. =f, 

It appears that on August 30, 1937, 
thè plaimttts mortgaged half ot their 
snares an the villages of Ashraipur, 
Narsohi, Amkhera, Kabudurpur and Arhwal 
Kuurd to Lala Kam Narain for a sum 
of is, 600,000 and tne other halt of tneir 
Snares toLala Gobind Prasad and others, 
the appellants in Appeal No. 60, ior a 
sımılaı amount. Botu the morigages were 
at iheir inception simple and the interest 
stipulated forim both the deeds was at 
10 percent. per annum compound yearly. 
lt was, however, provided that 1f deiuult 
was made in tae payment of interest, the 
mortgagees would be entitled to geb 
possession of the mortgaged properly. 
Jhe mortgagors paid interestyn both the 
mortgages tor about two AN in the 
begiuning but began to makè default 
afterwards. In 1933, however, the mortg4hees 

4 A, a tang 
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in both the cases were put in possession 
of the mortgaged* properiy by mutual 


agreement and at the same time both. 


the sets of mortgagees gave the proper- 
ties in theka to the mortgagors, separate 
patias and gabultats being executed in 
Tespect ofethe ehares in each of the 
villages. The thekas were for two years, 
1341 and 1342 F. and it was provided 
that if the mortgagors lessees failed to 
pay the theka money, the mortgagees 
would be entitled to eject them. This 
provision was, however, enforced in respect 
of the Ashrafpur property only from 
which the mortgagors were ejected through 
the Revenue Court (vide Hx. A-31). In 
the other villages the mortgagors still 
continue in possession. 

The plaintiffs’ case was. that they were 
agriculturiats, that the interest stipulated 
for by the mortgages was usurious, that 
it- was reduced to 6 percent. per annum 
by the mortgagees themselves when they 
gave the properties in theka to them and 
that the thekas were fictitious. The de- 
fence of both the sets of the defendants 
was that the thekas were quite 
genuine, thatthe plaintiffs were estopped 
from questioning the genuineness of the 
thekas, that suits for accounts under 
s. 33 of the U.P. Agriculturists’ Relief 
Act could not be brought against mort- 
gagees of immovable property, that the 
rate of interest is not usurious, that 
the lease money could not be reduced 
under s. 30 of the Agriculturists Relief 
Act and that the Court had no jurisdiction 
to reduce it. The mortgagees defendants in 
Appeal No. 60 also contested the plaintiffs’ 
claim to be agriculturists. On these pleas 
nine issues were framed by the learned 
Judge of the Oourt below for disposal of 
the two suits and within the exception 
of the issue on the question of the leases 
in favour ofthe mortgagors being genuine 
or fictitious, almost all the other points 
were decided in favour of the plaintiffs, 
As a result the stipulated rate of in- 
terest was reduced to 8 per cent. per 
annum simple and it was ordered gthat 
from January 1, 1930, till May 7, 1935, 
interest will be calculated at Rs 5-8-0 
per cent. compound and from “May 8, 
1930, till the date of suit at Ks. 480 
per cent compound. It was further ordered 
that whatever may have been realised by 
the defendants mortgagees in’each case 
will be pected according to the dates 
op grhith the payments were made and 
that the rest ot the interest and principal 
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in each case was declared in that case to, 
be due againstthe plaintiffs, The parties 
were ordered to bear their own costs. The ' 


defendants-appellants in both these suits 
have raised the following points before 


us. . 
1. That s. 33 of the U. P. Agriculturists' 


Relief Act does not apply to the mort-. 


£agzes. © 

2. That stipulated rate of interest should 
not heve been reduced under the Usurious 
Loans Act, 

3. Section 30 of the 


mortgages. 
4¢ The Court below’ had no jurisdiction 
to interfere with the rent fixed by the 
leases given to the mortgagors plaintiffs, 
5. Toat the defendants mortgagees are 


entitled to their costs of the sult. 


In Appeal No. 60 a further ground was 
taken that the plaintiffs were not agm- 
culturists but this plea was not pressed 
before us. 

We take up these points in order. 

le It is argued that though it may be 
conceded that the terms of sub-s. (1) of 
s. 33 of the Agriculturists’ Relief Act are 
wide enough to cover secared loans, yet 
sub-s. (2) shows that s. 33 was not 
intended to apply to mortgages. Much 
stress is laid on the concluding worda of 
sub-s. (2), namely, “pass a decree in 
favour of the defendant. l 

It is argued that a Court acting under 
the Agriculturists’ Relief Act cannot. pass 
a decree for sale or foreclosure of a 
mortgage, which decree, it is contended, 
can only be passed under O. XXXIV of 
the Code af Oivil Procedure. We are 

able to accept this argument. The 

ct does not provide for the creation of 
any special Oourts -as does the Encuinber- 
ed Estates Act and 8. 2 (5) defines “Court” 
as a Oivil Court so that itis the ordinary 
jurisdiction which deals with matters 
under the Agricuiturists’ Relief Act. Tnis 
being so, we fail to see any bar to an 
ordinary Civil Oourt, in which a suit under 
s. 33 has been filed by a mortgagor, 


giving the defendant mortgagee a dccree ` 


for sale or foreclosure if he so desires 
and if money is payable to the mort- 
gagee, which are conditions precedent to 
the passing of a détree if favour of the 
defendant under subd-s. (2) of s. 33. In 
our view there is nothing in sub-s. (2) 
to prevent a Uourb from giviog the de- 
fendant-morigagee a decrees to whiche he 


may be entitled under the law, though. 


Agriculturists’ ' 
Relief Act is not applicable to usufructuary- 


\ 


Ye 
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the decree would not be in a suit brought 
under O. XXXIV, Civil Procedure Code. 
We cannot also accept the argument of 
the learned Counsel for tbe appellants 
that sukes. (1) of s. 33 should þe deemed 
to have been modified by subes. (2), as it 
is sub-s. (1) which lays down the sub- 
stantive law, sub-s.(2) merely pyescribing 
the procedure to be followed. Therefore 
if anything sub-s. (2) should, we think, 
be read subject to the provisions of sub- 
B. (1) and not tice versa. Moreover, as we 
have already said we find nothing in 
sub-s. (2) which may be said to be in 
conflict with the pfovisions of sub-s. d1) 
or to show that s. 33 wes not intended 
to apply to mortgages. On the other 
hand that sub-section clearly lays down 
that in suits under subss. (1) 

“The Court shall follow the provisions of 
Chap. IV of this Act.” 

Now Ohap. IV, contains ss. 28 and 30, 
besides others, and it cannot be denied 
that both these sections are applicable to 
mortgages as well as to unsecured depts. 
Further, we find that forms A and 0), 
prescribed underr. 4 framed under the 
Agriculturists’ Relief Act both of which 
refer to secured dekts also, show that 
Chap. V of the Act, relating to mainten- 
ance of accounts, which includes s. 33 
also, is applicable both to secured and 
unsecured debts» 

The learned Oounsel for the appellants 
aan great reliance on s. 16 of the 

eccan AgTiculturists’ Relief Act (XVII of 
1879) the wording of whichis almost the 
same as that of sub-s. (1) of 8. 33 of 
the U. P. Agriculturists’ Relief Act and it 
was pointed out that in Hari v. Lakshman, 
I.L.R.5 Bom, 614 (1), it was held that 
8. 16 of the Deccan Agriculturists’ Relief 
Act did not apply to mortgages. We 
may, however, note that it was owing to 
this decision of the Bombay High Court 
that the Deccan Agriculturists’ Relief Act 
was amended so asto make a clear pro- 
vision entitling a mortgagor to sue for 
accounts only (vide Laluchand v, Girjappa, 
J. L. R. 20 Bom. 469 (2)) so that it is clear 
that the intention of the Legislature 
in Bombay also originally was to give the 
benefit of a suit for accounts to a mort- 
gagor as weli. Thee decision in Hari v. 
Lakshman, I. L. R.5 Bom, 614 (1) is no 

und for suppoajng that the intention of 
the framers of the U, P. Agriculturists’ 
Relief Act was that mortgage-debts should 


(1) 5 B 614. 
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be exempt from the operation of s. 33. 
and, as we have said abdve, we are clearly 
of opinion that no such inference can be 
drawn from the wording of either subss. (1) 
or sub-s. (2) of s. 33 of the Act. 
We are in full agreement, if we may say 
so with respect with their Lofdsnips of 
the Allahabad High Court in Dharam 
Singh v. Bishan Sarup, (1237) A. Li J. 832 (3), 
in which it was held that s. J3 (1) appliés 
to every agriculturist debtor who 18 en- 
titled to sue for account under a written 
engagement whether the written engage- 
ment amounts to a mere promissory-note, 
a simplé “bond, a simple mortgage-deed 
a usufructuary mortgage-deed or a mortgage 
by way of conditional sale. We, therefore, 
decide this point against the appellants: 
and hold thatthe learned Judge of the 
QOourt below was perfectly right in holding 
that the plaintiffs were entitled to bring 
the suits under s. 33 of the U.P. Agri- 
culturists' Relief Act. 


(2) It is contended on behalf of the de- 
fendants-appellants that the stipulated rate 
of interest which was l0 per cent. per annum 
compound yearly should not have been 
interfered with as being excessive not 
only because much higher rates than 
this have been held by Courts to be not 
excessive but also because the excessiveness 
or otherwise of the interest should have been 
judged with regard to the circumstances 
prevailing al the time the mortgages were 
made and not tothe present circumstances. 
In support of the first of these grounds, 
the learned Counsel relies on Ham Krishna 
Kulasi v. Haramba Chandra Ray, I. L.R. 
56 Cal. $60 (4) and Uman Shankar v. 
Ram Nath, 30. W. N. Supplement, page 
222 (5) and in support of the latter pro- 
positiot on Ganga Bakhsh v. Jagat 
Bahadur Singh, L. R. 22 I. A. 153 (6) and 
Abdul Aziz Khan v. Appayasamt Naicker, 
I. L. R. 27 Madras 131 (7). The authori- 
ties relied on by the learned Counsel dc 
not, however, apply to the present caset 
as the Legislature hus laid down specific 
principles on which excessiveness or other- 
wise of theinterest isto be judged anc 
those principles are contained in the 


e 

(3) (1937) A LJ 882; 173 Ind, Cas, 676; A I R193 
All 1; (1987) R D 536; IL R (1933) All 29;10R ¢ 
497; 1988 A LR 161. 

(4) 56 O 960; 119 Ind, Cas. 207; 34 O W N 388; Inc 
Rul (1929) Cal. 767; A I R(1930) Oal 

(5)3 O W N 223 Sup; 98 Ind. Oa 
Oudh 36. 

(6) 22 I A 153; 23 O 15; 5 Bar. 843 (P OF. 

(7) 27M 131; 31 IA 1; 6 Bom. L R7; 8 0 WN 186 
8 Sar. 568 (P O). i : i 
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amendments made by the local Legisla- 
ture in the Usurious Loans Act of 1918. 
Oases coming up before Courts after the, 
passing of the local amending Act must”, 
of necessity be decided onthe principles 
laid down by that Act. The first important 
amendment made by the local Act in 
8. 3 of the original Act is that the 
Court can now relievé the debtor of lia- 
bility in respect of excessive interest not 
only when the interest is excessive and the 
transaction wa’ substantially unfair but 
also where either the interest is excessive 
or the transaction was substantially 
unfair. Another amendment of far-reach- 
ing effect is thatthe amending Agt has 
laid down the limits between which in- 
terest should or should not be held ex- 
cessive. According to the first proviso 
enacted by the amending Act, interest is 
to be deemed excessive in the case of a 
first mortgage (like the present ones) if 
(1) the rate exceeds 12 per cent. per 
annum, or (2) the amount of interest that 
might become due at any time exceeds the 
amount that would become due at’ that 
time if the rate were 12 per cent. per 
annum and the interval between the rests 
were six months. Ags the stipulated rate 
of interest in the present case was 10 
per cent. per annum compound with yearly 
rests, it is clear that if comes under neither 
-of these two provisions and cannot be held 
to- be positively excessive. 


Under proviso 4, interest is to be deemed 
to be not excessiveif (1) the rat® does 
not exceed 7 percent. per annum and (2) 
the amount of interest that may become due 
at any time does not exceed the’ amount 
that would become due at that time if the 
rate were 7 percent. per annum and the 
interval between rests were six months. 
The present rate does exceed 7 per cent. 
per annum and it also exceeds 7 per gent. 
per annum with sjx-monthly rests. There- 
fore, it cannot also be said to be not 
excessive, so that the learned Judge has 
remarked, it is neither necessarily excessive 
nor necessarily not excessive. The learned 
Judge has, however, reduceditto 8 per 
cent. per annum in view of tke sireki - 
tances ofthe case and we agree with 
im on this point also. ° 


In the first place, the amount borrowed 
as very laige and according to the well 
ecognised rule, the larger is the amount of 
he loan t lesser should be the rate 
f interest 


Mathe second place, we find that the 
‘ p'a x 
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security in each of the two cases before 
us as eae PA Exhibits 15 to 24 in Appeal 
No. 60 show that the total annual - demand 
for rent of all the five properties comes to 
Ra. 19,732 and Exs.7 to 12 in Appeal No. 
60 show that the total amount of land 
revenue is Rs. 2519-6. The met profits 
thus amount to Re. 17,213. If we multiply 
this amount by thirty, it comes to more 
than five lakhs of rupees and even if we 
take twenty times the profits, the value 
comesto about three lakhs. The total 
amount borrowed under the two mortgages 
was Res. 1,20,000. Thus the security was 
ample for both the mortgages. | 

In thethird place, there is evidence on 
thee record to show that the mortgagors 
posseseed other property than that mort- 
gaged by the two mortgage deeds in ques- 
tion (vide Exs. 25 to 28 in Appeal No. 60 
and Ex. 12in Appeal No. 65). 

In the fourth place, we must note that 
when the mortgagees gave leasesof the 
property to the mortgagor, they themselves 
agreed to accept as lease money a Sum 
which works out toan interest of about 
6 per cent. per annum on the amount 
that was due to them onthe date of the 
leases andthat the leases also provided 

r renewal on the same terms. 

The learned Judge of the Court below 
has very carefully considered the circum- 
stances of the case and come toa Just cone 
clusion in our opinion. We, therefore, 
decide this point also against the appel- 

nt. l 
j 3. The contention that s. 30 of the Agri- 
calturists’ Relief Act was not applicable 
to usufructuary mortgages was not pressed 
by the learned Counsel for the appellants 
in view of as recent decision of ours in 
Deputy Commissioner, Sitapur Y. Chhotey 
Singh, First Oivil Appeal No. 84 of 
1936. o 

This point is conne 
2 and3. It was con l 
reserved by the pettasand qabultats was 
rent under the Oudh Rent Act and that 
therefore 16 was not within the jurisdiction 
of the Civil Court to reduce it. Section 
2 (8) of the Agriculturists’ Relief Act, how- 
ever, lays down that ‘interest includes 
return to be made over and above what 
was actually lent whether the same is 
charged or sought to be recovered specie 
fically by way of ifterest«r in the form 
of service or otherwise. — The word ‘other 
wise’ makes this prowision comprehensive 
enough to cover what 18° called rent in 
the cases before us, It is manifest that 


eted with points Nos. 
tended that the rent 
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the mortgagees-defendant executed the 
leases and were entitled to this ‘rent’ only 
by virtue of the mortgages in their favour 
so that this ‘rent’ was no more than the 
return tobe made tothe mcrtgagees over 
and above what was actually lent by them 
and this being so, it comes ewithin the 
definition of interest and interest is un- 
doubtedly to be dealt with according to 


‘the previsions of s. 30 of the Aggiculturisis" 


Relief Act. of the Act 
provides: 


| d 
“Any amount already received by the creditor 
on account of interest in excess of that due under 
this section shall be credited towards the princi- 
pal; butnothing in this section shall be deemed 
ta entitlea debtor to claim refund of any part 
of interest already patd by him.” a 
Thus whatever may have been reali 

by the mortgagees by way of interest is 
amerable to the provisions of this sub- 
section and the learned Judge of the Oourt 
below was perfectly right in holding that 
if anything has been realised by the mort- 
gagees in excess of the interest due to 
them, it should be credited towards the 
principal. This decision cannot, in any 
way, affect the appellants’ rights to recover 
the lease money by guit in the Revenue 
Court intheusual course nor will mere 
decrees obtained by them from the 
‘Revenue Oourt be deemed to constitute 
money ‘Tealised’ by them as has very 
rightly and carefully been laid down by 
the learned Additional Civil Judge. We, 
therefore, see noe reason whatever for in- 
terference with the learned Judge's deci- 
sions on this point also. 


The argument of the learned Counsel 
for the appellants is that as these suits 
mortgages, the 
provisions of O. XXXIV, r. 10, Civil Pro- 
cedure Code, must be applied and the 
mortwugees-appellants should be awarded 
their costs. Weare unable to accent this 
argument also. The suits were purely 
suits for accounts under s. 33 of the 
Agriculturists’ Relief Act and we cannot 
for a moment consider the mortgagees- 
appellants entitled to their costs when we 
find that almost all the points raised in 
defence by them were held against them. 
If they had exercised their rights under 
S. 33 (2) of the Agriculturists’ Relief Act 
and prayed for decrees in their favour, 
then perhaps the suits could have been 
regarded as sults coming under O. XXXIV, 
Oivil Procedure Oode. As they did not 
do so, the suits remained purely suits 
under s. 38 and as we have already said, 
it ig idle-on their part to claim- costs when 


Section 30 (4) 
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they have lost all their points. 

The result is that we confirm the decrees 
of the learned Additional Civil Judge and 
dismiss these appeals with costs. f 

AppEAL No. 61 or 1936 

The suit in this case was brought by 
the other set of plaintiffs, namely, Ohau- 
dhri Narain Prasad and Chaudhri Gobind 
Prasad who are father and son, against 
Lala Ram Narain. The following were the 
six mortgage deeds standing in favour-of 
the defendant. ° ‘ 

1. A deed of Rs. 3,000 dated February 
12, 1924, providing: for interest at Re 1 
per sent. per mensem compound. 

9. A. deed dated May 16, 1924, for 
Ra. 3,500 fixing interest at Re. 1 per eent, 
per mensem compound with six-monthly 
resis. 

3. Deed dated January 22, 1925, for 
Rs. 1,900 stipulating interest at Re. 1 per 
cent. per mensem compound with six- 
monthly rests. 


4, A deed dated June 18, 1925, for 
Rs. 5,000 with interest at the above 
rate. 


5. A deed dated October 13, 1927, for 
Rs. 20,000 providing for interest at 0-12-0 
per cent. per mensem compound with six- 
monthly rests. 

6. A deed dated September 26, 1932, 
executed for Rs. 16,000 in lieu of Rs. 10,000 
of which possession was given to the 
mortgagee and the balance of Rs. 6,000 
carried interest at 0-10-0 per cent. per men- 
sem campound with six-monthly rests. 

This suit was decided by the learned 
Civil Judge of Sitapur who upheld the 
pleas raised by the defendant and holding 
that though s. 33 of the Agriculturists 
Relief Act, applied to mortgages, it could 
not be applied in the present case as the 
mortgagee gave the property intheka to 
the morfgagors and that’s. 30 of the Act 
cannot be applied to rent reserved by 
the theka given by the mortgagees to 
the mortgagors, dismissed the plaintiffs. 
suit except with regard to a portion of 
the transaction of September 23,1932. He 
aczsordingly reduced tha contractual rate 
of interest on Rs. 6,000 to 6 per cent. 
compound with yearly rests from January 
1, 1930, to May 7, 1935, and thereafter to 
5 per coat. compound. 

As wehave held above in Appeals Nos. 
59 and 60 of 1936 that ss 33 and 30 of 
the Agriculturiste’ Relief Act» are applic- 
able to usufractuary mortgages,xthe decree 
of the learned Judge cannot bellowed b9 
stand. We, therefore, decree this” appeal 
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with -costs and setting aside the decree of 
he Qourt below, send back the case to 
that Court for decision in the light of our 
ae in Appeals Nos. 59 and 60 of 


APPRALS Nos.65 anD 75 op 1936 

These are cross-appeals in a suit brought 
by Thekur® Chandrika.Prasad, Thakur Raj 
Rajeshuri Prasad and Thakur Maheshuri 
Prasad, against two defendants, namely, 
Lala Ram Natain and Lala Lachmi 
Narain. Appeal No. 65 has been brought 
by the plaintiffs against the defendants 
and Appeal No 75 has been brought by 
Lala Ram Narain against the plaintiffs 
making his co-mortgagee Lald * Lachmi 
Narain a respondent. : 

The mortgage deed (Ex. 1) in this suit 
was a simple mortgage deed executed by 
the plaintiffs -on April & 1925, in favour of 
Laja Ram Narain and Lela Lachmi Narain 
forasum of Rs. 90,000. The stipulated 
Tate of interest was 10 percent. per 
annum compoundable yearly. On the 
pleas raised by the defendants to the suit, 
the only issue framed by the learned 
Additional OQivil Judge of Sitapur who 
decided the suit, was whether or not in- 
terest upon January 1, 1930, was usurious 
and deciding this issue in the affirmative, 
he reduced it to 10 per cent. per annum 
simple. The defendant-appellant in his 
appeal challenges the reduction of the 
rate of interest and also prays that costs 
of the suit should have been awarded to 
him. The plaintiffs on the other Hand in 
their Appeal No. 65 of 1936 complain that 
interest has not been sufficiently reduced 
in this case. i 

The learned Counsel for the defendant- 
appellant urges that interest prior to 
January 1, 1930, should not have been re- 
duced as usurious. He relies on bhe same 
arguments which he put forward in 
Appeals Nos. 59 and 60, which were against 
the same set of plaintiffs. For reasons 
‘already given in those appeals, we hold 
that the learned Additional Oivil Judge 
was rightin reducing the contractual rate 
of interest. As regards costs, the remarks 
made in the aforementioned two appeals 
apply to this case also, The result is that 
we disniss the defendant- morjgagee’s 
appeal with costs. 

The learned Counsel for the plaintiffs- 
appellants kas pleaded for redaction of 
the interest to 8 percent. per annum, as 
in Appeal Nos. 59 and 60 of 1936, and for 
this purpose hehas given us figures show- 
itgthat the value of the mortgaged pro- 


perty according to 2, 3, 4,5, 8, 9 and 10 
Comes to about Rs. 2,47,000 at thirty times 
the profits and to Rs. 1,65,000 st twenty 
times the profits. The security in this 
case was not so ampleas in Appeals Nos. 
59 and 60and we do not think that there 


is any good reason for interfering with , 


the trial Court's discretion in fixing the 
rate of interest. EN 

We, therefore, dismiss the plaintiffs ap- 
peal also with costs. 

x APPHAL No. 88 oF 1936 

This appeal has also been filed by Lala 
Ram Narain defendant mortgagee in a suit 
brought by Thakur Chandrika Prasad and 
his two brothers agaipst him and Lala 
Bhagat Ram, respondent No. 4. In this 


case the plaintiffs mortgaged two villages“ 


with possession to the defendants on 
September 23, 1929, for a sum of Rs. 29,000. 
The mortgage was for a term of seven 
years and as possession was given to the 
mortgagees no rate of interest was specified. 
On the very date of the mortgage, how- 
ever, the mortgagees leased out the villages 
to the mortgagors at an annual rent of 
Rs? 2,589-4-0 including RB. 704-4-0 land 
revenue. A special features of the lease 
was that neither were the lessors liable to 
ejectment during the term of the lease 
nor were they at lioerty to relinquish the 
lease within the terms and it was provided 
that the theka would continue up toredemp- 
tion of the mortgage. The points raised in 
the grounds of appeal are that s. 33 of the 
Agriculturista Reliof Act does not apply 
to mortgages, that ihe Court below was 
in error in considering the rent reserved 
by the lease to be interest, that the Oivil 
Court cannot reduce the amount of rent 
under 8. 30ors.33 of the Agriculturists’ 
Relief Act and thatthe rent decreed in 
favour of the defendants-mortgagees by the 
Revertue Court cannot be interfered with. 
Tt will be seen that all these points were 
raised in Appeals Nos. 59 and 60 of 1936 
and have been dealt with above and 
overruled. With regardto the decrees of 
the Revenue Court obtained by the defend- 
ants mortgagees, the learned J udge of 
the Court below has clearly said as fol- 
ae course the Rent Court decrees for the arrears 
of leasa money would remain unaffected; unless 
the decretal debts are paid, they would not be 
taken into consideratione in acgounting a8 pay- 


ts." 
The mortgagees, therefore, need not be 


under the apprenensio that the amounts of 
the decrees obtained by them will be rə- 
duced, f j 
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As the learned Judge has not in his 
judgment fixed the rate of interest but has 
left it to the office to calculate it according 
to Sch. Il of the Agriculturists' Relief 
Act and as the decree of his Coart fixed it 
at Rs. 5-8-0 per cent. per annum compound, 
the appellant’s objection is that this 
rate should be at Rs 6-8-0 simple and not 
Rs: 5-8-0 compound. He relies on the fact 
that no rate of interest has been specified 
in the mortgage deed. No doubt*the rate 
of interest is not specified in the mortgage 
deed butif we take the rent sage Gs 
the lease into account, it works out to a 
rate of compound interest at 74 per cent. 
We may also mention that in the otber 
mortgage deeds executed by the same 
plaintiffs which are the subject-matter of 
Appeals Ncs. 59 and 60, the interest pro- 
vided for was also compound. We, 
therefore, find no ground for interfering 


with the lower Court's decree and. this 
appeal is also dismissed with costs. 
D. Appeals dismissed. 
LAHORE HIGH COURT s 


Oivil Revisio Petition No. 347 of 1937 
4 October 28, 1937 
TeK OHAND, J. 
Musammat FATIM A—PETITIONBR 
VETSUS 
NURA AND oTHBRS— RESPONDENTS 
Oivil Procedure Code (Act V of 1908), 0. XXIIT, 
r. 1(2) (b)—‘Other sufffttent grounds'—Meaning of, 
“Other sufficient grounds ’ in cl. (2) (ofr. 1, 
of O. XXIU, Oivil Procedure Code, must be ejusdem 
generis With the ground mentioned incl (£) fa). 
Where in a case there was neither any formal 
defect in the plaint nor any sufficient cause shown 
and the suit was allowed to be withdrawn with liber- 


ty to bring a fresh one, when it had, reached its ' 


final stage ; 
Held, that it was not the time for allowing the 


suit to be withdrawn with liberty to bring a fresh 


one. 


O. R. P. from an order of the ‘Sub- 


Judge, First Olass, Jhang, dated January: 


22, 1937. 

Dr. Nand Lal, for the Petitioner. 

Mr. J. L. Kapur, for the Respondents. 

Order.—tThis is a petition for revision of 
an order under O. XXIII, r.1, Civil Pro: 
cedure Code, passed by the Subordinate 
Judge, First Class, Jhang, permitting the 
plaintiffs to withdraw his suit with liberty 
to bring a fresh suit. 


The suit was dnstitueed on February 19,. 
1936. Issues were framed and the parties- 


produced oral and gocumentary evidence, 
and closed their respective cases. On 
November. 26, 1936, arguments were heard 
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in part, but could not be completed for 
want of time, and the case was adjourned 
for the next day. On 27th arguments were 
not completed and the case was agajn 
adjourned to December 5. On that date, 
the plaintifis asked for permission to amend 
the plaint. This was opposed by the 
defendants. The Gourt ordered that before 
deciding as to whether the amendment 
should or should not be allowed, the plain- 
tiffs should file a copy of the proposed 
amended plaint. This was dene and-the 
defendants, on January 6, 1937, filed a 
written reply objecting to the amendment 
at that stage. The case was adjourned to 
January 22, for arguments on this point. On 
that date the plaintiffs applied for per- 
mission to withdraw the suit under 
O. XXII, r. 1, alleging that there was a 
‘formal defect’ in the plaint. The Court 
has granted this applicaticn and has allowed 
the suit to be withdrawn with liberty to 
bring a fresh suit, 

The order of the lower Court is clearly . 
wrong and must be set aside. Underr. 1 
(2) of O. XXII, a suit can be allowed to 
be withdrawn with permission to institute 
a fresh suit if (a) it must fail by reason of 
some ‘formal defect’, or (b) that there are. 
other sufficient grounds for allowing the 
plaintiff to institute a fresh suit for the 
same subject matter or a part thereof. 
Counsel for the respondents has not been 
able to show that there was any ‘formal 
defect.’ Ithas been ruled in this Court that 
“other sufficient grounds” in cl. (2) (b) of 
r.] must be ejusdem generie with the 
ground mentioned in cl. :2) (a). In this case 
neither any “formal defect’ in the plaint 
has been disclosed nor any “other suffi- 
cient cause” shown. The suit had reached 
itsdinal slages, and this was not the time 
at which it should have been allowed to 
be withdrawn with liberty to bring a 
fresh suit. The order of the lower Court 
is, therefore, illegal and cannot be main- 
tained. 

I accept the petition for revision, bet 
aside the order of the Court below and 
remand the vase to it for disposalin accord- 
ance, with law from the stage at which 
it was when the application for withdrawal 
was made on January 22, 1937. No order 
on the plaintiffs’ application for amend- 
ment of the plaint appears to have been 
passed. The Court should consider that 
application now and pass sueh orders on 
it as it thinks fit. Parties to bear their own 
costs in this Court, 

s. Case remanded, , 


6 
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SIND JUDICIAL COMMIS: 
SIONER'S COURT 
Oriminal Revision Applications Nos. 184, 187 
and 188 of 1937 
November 11, 1937 
Davis, J. O AND LOBO, J. 
KARTAROHAND SHANKERDAS AND 
e OTAERS——ÅPPLIOANTS 
versus 
EMP EROR— RESPONDENT 
Criminal Procedure Code {Act V of 1898), a. 367— 
Power of High Court to expunge remarks from 
Magistrate's judgment or order —Magistrate exculpat- 
ing accused by his order—He is not justified in mak- 
ing remarks sertously prejudicing accused— Person 
neither accused nor wttness—Magtstrate, if justified 
in condemning him without gtving him opportunity of 
being heard. 6 
It is a serious matter for the High Gourt to expunge 
remarks from a Magistrate’e «judgment or order. 
It will interfere to expunge remarks which are 
libellous and irrelevant. But if they form an 
integral part of the judgment or its argument, and if 
they are inseparable, the Oourt will not interfere and 
mutilate a judgment so that it reads a kana or 
incoherently, nor will it interfere merely because the 
Court may have passed reamaiks adverse to a witness 
provided the judgment ‘shows there 1s some basis for 
them, however inadequate may appear this basis to 
the higher Court. It may well be the bounden duty 


. 


of a Judge or Magistrate in giving his judgment and. - 


his reasons to comment adversely upon the conduct 
of witnesses; so also it may be his duty to comment 
adversely upon the conduct of accused persons even 
though he may not consider the evidence sufficient to 
commit them for trial tothe Qourt of Session. Nor 
willthe High Oourt in revision inquire into question 
of fact, but in dealing with applications of this nature 
it will take the Magistrate's judgment as it standa. 
[p. 57, coL a 

Where the Magistate’s own order exculpates rather 
than inoculpates the accused, he is not justifled in 
making remarks seriously to his prejudice which will 
be justified only if hia order tended to inoulpate 
rather than exculpate. 

A Magistrate when he is called upon to investigate 
a case 10 which a lerge number of parsonsmay be 
involved and may appear to be implicated in gome 
offence, may in his order consider the case against a 
person who is neither a witness nor an accused. eHe 
may have to consider facts in relation to a particular 
individual who is not an accused or witness in order 
to Weigh fairly the evidence against the accused or 
the evidence given by witnesses, but a Magistrate is 
not justifisd in condemning any person without his 
being given an opportunity of being heard. [p. 57, 


* co]. 1.} 
Cr. R. A. from an order of the Additional 
ey Magistrate, Karachi, dated May 22, 
1937. ; : 
Syed Aslam, for Applicant No. i! 


Mr. K. H. Nagrani, for Applicants 
Nos. 2 and-d. ” 

Mr. Partabrai D. Punwani, for the 
Orown, 


Davis, J.°C.—These are revision appli- 
cations made on behalf of Kartarchand and 
Rijhuma}employees in the Karachi General 


wW 


Rost Office, against whom proceedings were © 
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taken for offences under s. 52, Post Office 
Act, in the Court of the Additional City 
Magistrate, Karachi. The Additional City 
Magistrate discharged the accused being 
of the opinion that there was nol suficien 
evidence for their commitment to the 
Sessions Oeurt to take their trial, but at the 
same time he passed in his order certain 
remarks which, it is said, if allowed to stand, 
will be highly prejudicial to the accused in 
their service in the Post Office and may 
evenelead to their dismissal, and that these 
remarks are in no way justified and indeed 
are contrary to the findings of the learned 
Magistrate himself. 

Now, it is a serious matter for this Court 
to expunge remarks Irom a Magistrate's 
judgmentor order. This Uourt will inter- 
fere to expunge remarks which are libellous 
and irrelevant. But if they form an in- 
tegra! pattfof the judgment or its argument, 
und if-they are inseparable, this Gourt 
will not interfere and mutilatea judgment 
so that it reads disjointedly or incoherently, 
nor will it interfere merely because the 
Court may have passed remarks adverse to 
a witness provided the judgment shows 
there is some basis for them, however in- 
adequate may appear this basis to the 
higher Oourt. It may well be the bounden 
duty of a Judge or Magistrate in giving his 
judgment and his reasons to comment 
adversely upon the conduct of witnesses; s0 
also it may be his duty to comment adver- 
sely uponthe conduct of accused persons 
even though he may not consider the evi- 
dence- sufficient to commit them fcr trial to 
the Court of Session. Nor will this Court 
in revision inquire into question of fact, 
but in dealing with applications of this 
nature it widl take the Magistrate's judg- 
ment as it stands. Therefore we asked . 
fhe learned Advocates in these applications 
to confine themselves to the written orders 
of the Magistrate and to show from the 
orders themselves that the Magistrate's re- 
marks could in no way be justified. 

Now, so far as Kartarchand is concerned, 
it appears that in the Magistrate's Oourt 
the inquiry was directed to offences relating 
to letters Nos. 28 and 1800, and 63 and 735. 
But the remarks to which objection has 
been taken about Kartarchand relate to two 
letters Nos. 63 and 735, and these remarks 
are ae follows: 

“All that can reasonabfy be said is that these cir- 
cumstances create suspicion against the accused 
and justify his exclusion from a job of delicate res- 


ponsibility or trust but no conviction can posssibly 
be based on the strength of these circumstances.” 


Now, reading through the order of* the 


( ° °, 
© 


4 
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. presence of the packer. 
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Magistrate, it appears the whole tendency 
of his order was to exculpate Kartarchand. 
He says-the bag from which the letter 
No. 735 was taken could have been under 
the control of Kartarchand hardly for a 
minute or two and that also inthe immediate 
He goes on to 
pay: : 

“The opportunity open to Kartarchand to steal a 


letter was small as compared to the ppportanity 
available to Murajmal and those who were helping 


him,.. 

and then he goes on to point out that 
persons other than Kartarchand had control 
over the letters for as long as two hours 
during which time there was ample op- 
portunity to substitute a bogus letter. 
The omission of Kartarchand to sign on 
Es. 12, the Magistrate points ont, might 
well haye been due to inadvertence. He 
points out like omissions by other persons. 
Therefor; so far as letter No. 735 is concern- 
ed, the Magistrate’s order_is to exculpate 
and not to inculpate Kartarchand. 

The case against Kartarchand so far as 
letter No. 63 is concerned, is, as the Magis- 
trate points out, subject ta the same remarks 
as the case regarding letter No 735, and 
it would appeat from the order of the 
Magistrate that the case against Kartar- 
chand so far as letter No.63 is concerned is 
even weaker than the casa concerning 
letter No. 135. Therefore the Magistrate's 
further remark against Kartarchand so far 


as letter No. 735 is concerned, namely, 
“although the above-mentioned circumstances 
against Kartarchand do not euffice to entrap him 
in connection with the removal of letters Nos. 735 and 
63, still they do tend to create considerable suspi- 
cion against him disentitlng him to a position of 
trust, 11 
appears to us to be unjustified on the 


Magistrate's own order. While therefore we 


cannot without mutilating the judgment, 


expunge these remarks which reflect upon 
Kartarchand, we give our opinion dhat 
we do not think upon the Magistrate's 
own order the remarks which reflect upon 
the conduct’of Kartarchand in this manner 
are justified. 

So far as letters Nos. 28 and 1300 are 
concerned, it appears from the Magistrate's 
order that there is no case at all against 
Kartarchand and the remarks made by the 
Magistrate io the beginning of his order 
which have been taken to reflect upon the 
conduct of Kartarchand with respect to 
“these letters do not appear, according to 
the Magistrate’s own order, to have been 
intended so to be applfed, and if they were 
so intended to apply they appear, in our 


* opiniðn, to have even less justification than 
. N 
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in the case of the letters N.s 63 and 735. So 
far as the accused Rijhumal is concerned, 
be also was concerned with letters Nos. 63 
and 735, and the Magistrate made remarks 
reflecting upon him. He said: 

“Although the above-mentioned circumstances do not 
suffice to inculpate Rajhumal, they do tend to create 
certain amount of tangible suspicion #gainst him 
disentitling him to a post involving trast" 

Reading through the order of the Magis- 
trate it would appear the utmost, the 
Magistrate was prepared to bay against 
Reajhumal was that it was wrong that he 
did not admit that the number slip had 
fallen off from letter No. Nil, and that this 
error wa® Uue to carelessness to which no 
criminal significance of any kind could 
attach, and areferenceto the Magistrate's 
order will show the whole tendency of his 
order is to exculpate rather than inculpate 
Rajhumal 

‘And ŝo far as letter No. 63 is concerned, 
the Magistrate is of the opinion that the 
same remarks which apply to letter No. 735 
apply with equal force to letter No. 63. 
Indeed, the Magistrate seems to think that 
the case against Rajhumal so far as letter 
No. 63 is concerned, is mere conjecture. 
Therefore, we do not see how on the 
Magistrate's own order which exculpates 
rather than inculpates Rijhumal, he is 
justified in making remarks seriously to his 
prejudice whivh will be justitied only if 
hia order tended to inculpate rather than 
exculpate Therefore, so far as Rijhumal 
is concerned, we give ib as our opinion that 
the remarks made by the Magistrate which 
are to his prejudice are on his own order 
unjustitied. 

There is one thirl applisation in this 
matter, andit relates to one Bhagwanani 
who’ was not called as a witness nor was he 
an accused, and so far as he is concerned 
his Advocate objects particularly to the 
following passage: 

“Perhaps it may still be possible to deal with 
Bhagwanani and Bhagirath departmentally to the 
end of attempting to puige the highly trusted afid 
deservingly famous department of unusuil and rare 
impurities, if detectable. " 

The learned Advocate objects most 
strongly to his client Bhagwanani being des- 
cribed as an unusual and rare impurity. The 
language. of this paragraph is the langu- 
age of absurd exaggeration. We cannot, 
however, say that a Magistrate when heis 
called upon to investigate a case of this 
nature, in whicha large number of persons 
may be involved and may appear to be 
implicated in some offence, must dt in his 
order consider the case against a pera 
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who is neither a witness nor an accused. 
He may have to consider facis in relation 
to a particular individual who is not an 
accused or witness in order to weigh 
fairly the evidence against the accused or 
the evidence given by witnesses, but we 
do not think a Magistrate is justified in 
condemnipg any person without his being 
given an opportunity of being heard. 
For instance, it may be thatin this case 
the learned Advocate for Bhagwanani is 
correct whe he says that Bhagwanani 
has not been punished departmentually for 
the theft of a registered letter from the 
registered packet, and that the Magistrate 
was wrong in relying upon the evidence 
of Sabhandas to that effect. It* may be 
that Sahbandas’ evidence on this point is 
wrong, and the Magistrate should not have 
relied upon it, but this we cannot say. 
And upon this we cannot and did not 
give auy opinion. The Magistrate had 
before him Sabhandas as a witness, and 
it was within his authority to rely or not to 
rely upon the evidence of this witness, and 
we cannot interfere in an application of 
this kind merely because the Advocate for 
the applicant was prepared to say that 
Sabhandas’ evidence on this point must be 
false We will not, in an application of this 
nature, go into the Magistrate's findings on 
facts, and if what Sabhandas says is false 
that Bhagwanani has not been punished 
departmentally for the theft of the 
registered letter, the department concerned 
Gan easily from its record ascertain the 
truth. But when the Magistrate goes on to 
describe Bhagwanani as an unusual and 
rare impurity, he goes far beyond what the 
case justifies or requires. Itis more than 
merely a comment on the conduct of one 
who was ‘neither an accused nor a witness. 
He goes on to condemn him. 

The case of disparaging remarks aguinst 
the conduct of a person in the course of an 
investigation was the subject of aruling of 
„ this Oourt in Tejumal v. Emperor (1), and 

ine that judgment one of the learned Judges 
said: 

“Now, it may often be theduty of a Sessions Judge 
to comment adversely upon the conduct of an inves- 
tigation. But great care should be taken, when it 
is necessary to do anything of this kind, that no 
disparaging o1 libellous remarks should be made upon 
any person who has had no opportunity to defend 


himself and who has not even appeared in the 
witnesa-box.” ` 
The learned Judges in that case’ were 
of the opinton that a Sessions Judge was 
(1) 27 8 L'E 13; 142 Ind. Oas. 587; AI R 1933 Sind 
91; (1983) Or. Cas, 219; 34 Or. L J 367; Ind. Rul, (1933) 
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justified under certain circumstances in 
making comments upon the conduct of the 
investigation, and to say that there were 
circumstances which appear to the Court 
to call for an explanation, but he was not 
entitled to use language which was injudi- 
cious anduncalled for. There is no great 
difference in the application of this principle 
toaJudge or aMagistrate or where the 
investigation is made by a Police Officer or 
an officef of the Postal Department. The 
principle to be applied is the same: A 
man should not be condemned withoui 
being given an opportunity of being heard 
in his defence, . 

We do not think that we can expunge 
this paragraph relating to Bhagwanani 
because the Magistrate has rightly or 
wrongly made the case of Bhagwanani an 
integral part of his order and this para- 
graph also relates to Bhagirath who was a 
Witness in the case. But we also give 
as our opinion in this case that the 
Magistrate's remarks ae regards Bhag- 
wanani made in this paragraph to which 
objection has been taken are unjustified 
upon the Magistrate's own order. We 
direct, as requested, that a copy of this 
order be appended to the order of the 
Magistrate. 

8, Order accordingly. 


PP 


LAHORE HIGH COURT 
First Oivil Appeal No. 226 of 1936 
January 29, 1937 
Appison AND Din MOHAMMAD, Jd. 
PUNJAB NATIONAL BANK, Lrp.— 
PLAINTIFFS—APPELLANTS 
VETEUS 
Musammat OHAMPO AND otarrs— 
DREENDANTS — ResPonDgnts 

Insolvency — Joint family firm having only one 
adult member adjudicated tnsolvent — Suit by mort- 
gaged Official Receiver not impleaded — Death of 
member before preliminary decree — Minors not re- 

presented —Held, decres and subsequent proceedings 
were null and votd—Mortgagee, held not entitled to 
gue for possession. 

When mortgaged property has vested in a Receiver, 
the mortgagee cannot bring or continue a suit for 
forclosure without making the Receiver the defendant 
anda decrees obtained in his absence is not reg 
judicata against him. 

The plaintiff Bank brought a suif on mortgage 
against a joint family firm of which the manager was 
the only adult member, By the time the Bank brought 
their mortgage suit the only adult male member of 
the family who was the ekarta, kad been adjudicated 
insolvent and so had the firm against whom the suit 
was brought. This was knowntothe Bank but the 
Official Receiver was rt impleaded. The karta 
died before preliminary decree and the minors were 


fot represented. In execution the mortgages Bank ° » 
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purchased the property and being unable to take 
possession brought a suit for possession impleading 
the Official Receiver as defendant ; 

Held, that the proceedings were null and void and 
anything done in pursuance thereof was also null and 
void. It followed that no title passed to the plaintiff 
Bank by reason of the sale certificate while the defen- 
dants were in possession. The suit wag, therefore, 
* liable to dismissal. 


F. C. A. from the decree of the Senior 
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Sub-Judge, Delhi, dated February 26, 
1936. 
Messrs. J. L. Kapur, Hérgopal and S. M. 
Sikri, for the Appellants. . 
Messrs. Dey Raj Sawhney and Bishe 
Narain, for Respondents Nos 1 and 2. 
Addison, J—The following pedigree 
table is necessary in order to understand 


this appeal: 


MUL CHAND 


. | 
Musammat Ohampo == Mutsaddi Lal 


defendant No. 1. 





e e 
Ohandu Lal — Musammat Anguri Nandu Male= Musammat Lado 


died 
January 24, 
1917. 


died defendant No, 3. 
July 15, 1924 


Banarsi Das, defendant No. 4, 
became major after 1929, 


This family carried on a well-known 
family business called Mul Chand-Mut- 
saddi Lalin Delhi. It was commenced by 
Mul Chand, was carried on after his death 
by his son Mutsaddi Lal and after hi 
by Chindu Lak the only adult son of 
Mutsaddi Lal. In October 1319 at a time 
when Chandu Lal was the only adult 
member of the family he, as manager of 
the family and of the business, borrowed 
two lacs of rupees from the plaintiff Bank 
to pay off trade debts and to carry on the 
busine:s. The money was advanced on 
an equitable mcrtgage of various proper- 
ties, including the house in dispute, the 
various title deeds being deposited with 
the Bank. The family and business be- 
came insolvent and an application was 
made io the Delhi Oourts on “March 3, 
1932, to have Chandu Lal, the sole adult 
member of the family, declared insolvent: 
ke was adjudicated an insolvent thereon 
Juoe 15, 1922. Another application was 


| died 
| August 24, 1915. 


. | 7 
Biri Mal, 
defendant No. 2, 
became major after the 
Institution ofthis suit in 
1929, 


defendant 
No. 5, 


solvent, that, therefore, neither he nor it 
had any right to defend the suit and that 
the Official Assignee of Karachi and the 
Official Receiver of Delhi should be im- 
pleaded as the only proper defendants. 
These facts were not disputed but the plain- 
tiff Bank resisted this application and the 
Judge hearing the case, repelled Ohandu 
Lal's plea. Ohandu Lal died on July 15, - 
1924, before the preliminary decree was 
passed in the mortgage suit. This pre- 
liminary decree is dated July 18,1924. At 
the time it was passed, there was no adult 
male member in the business or in the 
family, and the firm had been adjudicated 
insolvent. A final decree was passed on 
April 23, 1925. In execution of this final 
decree various properties were sold but 
only one of those properties is now in suit. 


elt Was sold on February 12, 1926, and 


the sale certificate is dated March 25, 
1926. Some time before it was granted, 
the Official Assignee, Karachi, objected to 


made before the Karachi Judicial Commis--+ the execution on the ground that there 


sioner by James Finlay and Co.on March 
30, 1922, to have the joint family firm, 
Mul Ohand-Mutsaddi Lal, adjudicated in- 
solvent and this was dune on August 10, 
1922. 

On December |, 1922, the plaintiff Bank 
instituted asuitin the Delhi Court on the 
foot of the advance covered by the equitable 
mortgage, impleading 88 defendant the 
“firm Mal Ohand-Mutsaddi Lal. On February 
14, 1923, Ohandu Lal, the sole adult mem- 
ber of the family and business, appeared 
ə before the Oourt and stated that both he 
and the firm had been adjudicated in- 


b 
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was no decree to execute as he was the e 


person in whom the equity of redemption 
vested. This objection was also repelled 
and the Bank attempted to take posses- 
sion @ the suit property. They were re- 
sisted hy Musammat Champo, defendant 
No. l, and the other defendants. The 
application of the Bank under O. XXI, 
r. 99, Oivil Procedure Code, was rejected 
on February 8, 1928. Accordingly the 
present suit was brought under O. XXI, 
r. 103, Oivil Procedure Code, to obtain 
possession of the house in suit. It was 
resisted by the defendants who pleadede 


“ 
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amongst other things, that there was no 
title in the Bank, tha decree being a 
nullity. 

The trial Judge has held that the Official 
Receiver and Assignee were necessary par- 
ties in the mortgage suit, that their ab- 
sence froth the suit vitiated the whole 
PE and that this plea, raised on 

ehalf of the defendants, was open to them 
and was not barred by s. 11 ors. 47, Civil 
Procedure Oode, or by the gefieral principles 
of res judicata. Thisamounted to a finding 
that there was no title in the plaintiff 
Bank. The suit was accordingly dismissed, 
the parties being left to bear* their own 
costa. Against this decision the Bank has 
appealed. ‘There have been decisions such 
as Khazancht Shah v. Nizam Din (1) and 
Jagannath Marwari v. Kalachand Banerjee 
(2) to the effect that an Official Receiver 
is not a necessary party in 8 suit.by the 
mortgagee of an insolvent mortgagor to 
enforce his mortgage, but this question 
hes been set at rest by the decision of 
their Lordships of the Privy Council in 
Kalachand Banerjee v. Jagannath Marwari 
(3). It was held there that when mort- 
gaged property has vested in a Receiver 
the mortgagee cannot bring or continue a 
suit for foreclosure without making the 
Receiver the defendant and that a decree 
obtained in his absence is not res judicata 
against him. In the present case it can 
be said that there was never a defendant 
before the Court. By the time the Bank 
brought their mortgage suit the only adult 
male member of the family who was the karta, 
had been adjudicated insolvent and so 
had the firm against whom the suit was 
brought. The interest therefore of the 
firm and of the whole family vested if the 
Official Assignee and the Official] Receiver, 
and this the plaintiff Bank knew. Fur her, 
before even the preliminary decree was 
passed, the only adult member of the family 
had died and the minors were not re- 
presented. There cannot be an action in 
which there is merely a plaintiff but no 
defendant. The proceedings were, therefore, 


null and void and anything dane in 
pursuance thereof was also null and void. 
It follows that no title passed to the 


plaintiff Bank by reason of the sale certificate 


(1) A I R 1980 Lah. 791, 126 Ind. Cas, 174; 3LP LR 
506; Ind, Rul, (1930; Lah. 702. 
(2) A I R 1995 OaL 785, 66 Ind. Oas. 1042; 29 O W N 
771; 41 O L J 290. 
_ 43) 54 O 595; 101 Ind, Oas. 442; A I R1927 P O 108: 
T A‘120; 29 Bom. L R882; 52 M L J 734; 310 W N 
L J 544; 235 A L J 62); (1927) M W N 485; 
5; 24L W 268 (P C). 
¢ 
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while the defendants are in possession. The 
suit was thus properly dismissed and we 
dismiss the appeal with costs. 

It may be noted that grounds Nos. 3 and 6 
of the appeal were not argued. Ground No. 4 


is met by the fact that it was for the, 


plaintiff Bank to establish its title to dis- 
possess the defendants. As regarda ground 
No. 5 it enay be true that in a suit under 
O. XXX, r. 1, Civil Procedure Code, the 
representatives of the deceased Chandu Lal 
need not be impleaded but the fact remains 
that on his death there was nobody to 
represent the firm except minors, while 
the firm as such had been declared ingol- 
vént, its assets vesting in the Official 
Assignee of Karachi. There was thus at 
no time any defendant representing the 
family or firm (ground No. 7). 


N. Appeal dismissed. 


—————— 


PATNA HIGH COURT 
e Appeal from Appellate Decree No. 511 
of 1936 
March 23, 1938 
OHATTERII, J. 
SHIVA PRASAD SINGH-—APPBLLANT 


VETSUS 

Musammat DEOKI KUER—Regsponpsnt 

Landlord and tenant—Hent—Portion of holding 
purchased with separate rental—Landlord recogniz- 
ing purchase—Purchase, if separate holding—D1s- 
possession of landlord—Tenant, when enistled to 
suspension of rent. , 

Ordicsrily when a portion of a holding is pur- 
chased with separate ental pk to it and the 
purchaee is recognised by the landlord, the purchased 
portion would constitute a separate holding by 
itself, the gaining portion in the possession of 
the old ratyat constituting another. 

Even in the case of dispossession by the landlord 
the question whether a tenant would be entitled to 
suspension of rent 18 to be determined with refer- 
ence to the facts of each particular case, and the 
sound course would be to determine what 1s equit- 


- able in each case Rai Bahadur Dalip Narayan 


Singh v. Suraj Narayan Mrssir (1), relied on. 

A question of the amount of rent payable annually 
by the tenant comes under one of the exceptions 
mentioned in s. 153, Bibar Tenancy Act, and, there- 
fore, the second appeal is not barred, 

Held, considering the facts that the holding 
was not of long-standing, that 16 was acquired by 
different kabalas, the puichase not being 1n respect 
of entire holding but poitions of three different 
holdings, the tenant was not entitled to suspension 
of rent for the period of his dispossession from the 
two portions of the hoRing. e $ 


A. from a decision of the Additional Dis- 
trict Judge, Gaya,” dated May 14, 1936, 
modifying a decision cf the First Munsif 


of Gaya, dated May 25, 1985. ' ° a 


Mr. C. P. Sinha, for the Appellant, 


o 
m . 


|| 


™ 
02 


A Mr. Rajkishore Prasad, for the Respon- 
aent 

Judgment.—This second appeal arises 
aut ot a suit for arrears of rent for the 
period from 1338 to 1341 Faslis in respect 
of ‘60 acre of kasht lands bearing annual 
jama of Rs. 8-15-11 including cess. The 
lande appertain to three khatas Nos. 26, 48 
and 34. ‘Ihe defendant pleaded “inter alia 
that the jama was Rs. 6-9-12 dams and she 
claimed suspension of rent from 1339 Fasli 
on the ground that she was dispossessed 
by the plaintif from plots Nos. 787 and 788 
measuring “22 acre, 

The learned Munsif who tried the syit 
held that the jama of the holding was 
Rs. 3-15-11 as alleged by the plaintiff. He 
also found that the plaintiff settled the two 
plots Nos. 787 and 788 with certain other 
persons towards the close of 1338 with the 
result that the defendant was dispossessed 
therefrom. On these findings he decreed 
the suit only for the year 1338 and allowed 
suspension of rent for the remaining period. 
His decision was confirmed on appeal by 
the defendant. Hence she has come up in 
second appeal. 

The value of the suit was Rs. 44-15-7 
only and, therefore, a preliminary objection 
was taken that this second appeal is barred 
under the provisions of s. 153 of the Bihar 
Tenancy Act. No such objection was taken 
in the lower Appellate Court obviously 
because the Munsif who tried the suit was 
not specially empowered to exercise final 
jurisdiction under s. 153, cl. (1). On a 
perusal of the judgment of the Appellate 
Court it appears that it decided the ques- 
tion as to what the annual jama ot the 
holding was. This is a question of the 
amount of rent payable annually by thee 
- tenant and comes under one of the excep- 
tions mentioned in 5.103. The objection 
must, therefore, be overruled. 

Coming to the merits of the appeal it 
appears that. the defendant purchased por- 
tions of three different holdings appartain- 
ing to khatas Nos. 26, 48 and 5! in 1336. 
It further appears from the takhtabandhi 
prepared in a Collectorate paitition effected 
before the defendant's purchase that each 
of the plots concerned in this suit is sepa- 
rately assessed to rent and that the rent 
of the two plots Nos.e/87. and 783 comes 
te Re. 1-12-7 besides cess: That the defen- 
dant has been dispossessed from these two 
plots at the instance of the plaintiff is a 
tindang of fact binding in second appeal. 
_. The point urged in support of this appeal 
- 19 that the Oourts below committed an 


|| 
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error cf law in applying the principle of 
suspension of rent to fhe facts of the 
present case. Both the Oourts below have 
applied that principle, relying upon the 
decision of this Court in Ruz . Bahadur 
Dalip Narayan Singh v. Suraj Nayaran 
Missir (1). In that very case it* has been 
laid down that even in the case of dis- 
possession by the landlord the question 
whether a tenant would be entitled to sus- 
pension of rent is to be detérmined ‘with 
reference to the facts of each particular 
case, and that the sound course would be 
to determine what is equitable in each 
case. In* the present case there are certain 
salient facts which the Courts below failed 
to consider. The defendants holding is 
not of long-standing. She acquired it by 
purchase by different kabalas in 1336. Her 
purchase was not in respect of one entire 
holding but of portions of three differeit 
holdings. The two plots Nos. 787 and 788 
which appertain, and ara the only plots out 
of the defendant's holding appertaining , to 
khata No. 26 appear tohave been purchased 
by a separate kabala with separate rental 
(¿tde evidence of D. W. No, 1). Ordinarily 
when a portion of a holding is purchased 
with separate rental assigned to it and the 
purchase is recognised by the landlord, the 
purchased portion would constitute a sepa- 
rate holding by itself, the remaining portion 
in the possession of the old raiyat consti- 
tuting ancther. In this view the defendant 
by her purchase of portions of three differ- 
ent holdings could be justly considered to 
be possessed of three separate holdings. 
This question, however, need not be gone 
into because in this case the parties went 
to trial as if the different portions of the 
three holdings purchased by the defendant 
constituted one holding, though I have great 
doubt as to whether they really constitute 
one holding. The plots in question are in 
possession of other pesons who have built 
houses thereon. It hardiy lies now in the 
power of the plaintiff to restore the defen- 
dant's possession, On the other hand the 
defendant, if ane likes, may sue to recover 
poss¢ssion from the trespassers with mesne 
prcfits. If suspension of rent were to be 
allowed, the natural consequence will be 
that the defendant will enjoy the remaining 
lands for all time to come withous being 
liable to pay rent for them. If the case 
had been of a lump iental, the position 
might have been different. I fail to see 
how in the circumstances of this case it 

(1) 14 Pat, 323; 153 Ind. Cas. 298; 1 B R181; TRE 
328; A I R 1935 Pat, 38, a = 


1935 


will be equitable to allow suspension of the 
entire rent. Nodgubt the total area of ihe 


holding is ‘80 acre and the dispossession’ 


is from “22 acre, that is, a liltle more than 
one-fourth, but there is nothing to show nor 
even any suggestion that the loss of this 
‘22 acre wi in any way interfere with the 
defendants enjoyment of the remaining 
area in her possession. In my opinion it 
would be pushing the doctrine of suspen- 
sion of rent {oo far if it were to be applied 
to the facts of the present case. I consider 
it fair and equitable that the defendant 
should pay proportionate rent forthe area 
in her possession. The annual rent for 
this area including cess will be Rs. 7-2-6 
(Rs. 8-15-11 = Re. 1-13-5). The total amount 
for the period from 1339 to 1341 comes to 
Rs. 21-7-6. Interest is disallowed. There- 
fore, the appeal is allowed and the plaintiff 
will get a further decree for Rs. 21-7-6. In 
the circumstances of the case I direct that 
the parties will bear their own costs in this 
Couit as well as in the lower Appellate 
Court. As regards the costs in the trial 
Court, its order will stand. 

Leave to appeal under Letters Patent is 
granted. 

D. Appeal granted. 


OUDH CHIEF COURT 
Qivil Revision Application No. 129 of 1937 
April 21, 1938 
HAMILTON AND York, JJ. 
DURGA PRASAD—Dgrenpant— 
APPLICANT 


TETSU8 
Babu GUR DULAREY AND crapes— 


DEFENDANTs—Opposits Party. 
Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXIII, rr. 7 (3), 8,4—Leare tosuein forma 
pauperis granted— Revision, +f ites—Court, sf can 
examine plaint and appiteant to see if* there 18 
cause of action. 
Revision les from an order granting an applica- 
tion for leave to sue in forma pauperis. Fioceed- 
ingsin an application for permission to sue in- forma 
pauperis are distinct from and antecedent to the 
suit itself and can be looked apon as a‘ Gage" 
within the meaning of s, lic, O.vil Prucedure Code. 


Hari Krishna Daita Captain v, K. R Khosla (5) and ` 


Ma Ma Gale v. Ma Mit +6), relied on, Muha 
Ayub v. Muhammad Mahmud (1), Ohadumal v. 
Tejulbat (2, and Shanker Ban v. Ham Des (3), dis- 
.Bented from. [p. 64, col, 1.] J 

Oage-law referred to.] 

t ıs open tothe Court to consider not only the 
statement made in the plaint but also the statements 
made in his ‘examination by the applicant before 
determining whether his allegations disclose a 
cause Of action as laid down inol. (d) of r. of 
O. XXXII, Oivil Procedure Uode. but the Court 
capac examine other witnesses for deciding the 
question of limitation or any other question than 

: “4 * j 


DURGA PÈASAD v. GUR Sirini (OUDH) ; 63 


the paupsrism of the wai aas Jogendra Narayan 
Ray v Durga Charan Guha Thakurta (12, Vasanbat 
v. fadhibas (13) and Bat Chandan v: Ohhotalal 
Jekexsondas (14), referred to. 

Held, however, that it might be the case that the 
lower Oourt did commit an irregularity in availing 
itself of a statement made by the defendant ap- 
plicant and an fact in permitting in the applicant 
vo be C1038-examoned with the object of eliciting 
guch an admission, but in the circumstances of 
the case that would not be a sufficient ground 
for setting aside the order of the lower Court for 
the reason that there was material justifying it in 
coming to the conclusion that the plaintifi’s allega- 
tions did show a cause ofaction without his falling 
back on the statement ofthe applicant. Ramchandra 
Raju v. Dandu Venkich (15), relied on [p. 64, col. 2.) 


O. R. App. against the order of the Addi- 
tional Oivil Judge, Bara Banki, dated Octo 
ber 25, 1937. 

Mr. B.K. Dhaon, for the Applicant. 

Messrs. D. P. Khare, and Nasir Ullah 
Bey, tor the Opposite Party. 

Judgment.—This is an application in 
revision under s. 115, Civil Procedure 
Code, by one Durga Prasad defendant 
against the order of the Additional Civil 
Judge of Bara Bankı, dated October 26, 
a holding the opposite parties plaintiffs 
tobe paupers and directing under the 
provisions of O. XXXIII, fr. 7 (3) and 8, 
Civil Procedure Code, that their applica- 
tion be registered as a plaint in forma 
pauperis. 

A preliminary objection is taken on 
behalf of the opposite parties-plaintiffs that 
no application in revision lies from the 
order of the lower Oourt. The basis of 
this sbjection is the contention that in a 
case where an application for permission 
to sue tn forma pauperies is granted, the 
order does not come within the scope of 
the words “any case which has been de- 
cided by any subordinate Court’- which 
are found ım s. 115 of the Code. The 
argument rests on the footing that where 
such “an application is granted, the ap- 
plication itself is deemed to be the plaint 
and is numbered and registered, and the 
suit proceeds in all other respects as a 
suit instituted in the ordinary manner. 
Hence the order of the Court is to be 
rogarded as in the nature of an inter- 
locutory order, and therefore not subject 
to revision. Learned Oounsel for the 
Opposite: parties’ rests his contention on 
the authority of the iuling reported in 
I L. R 32 Allahabad p. 623 Muammad 
Ayub v. Muhammad Mahmud and others 
(1), with some supporys from the ruling of 
the Judicial Oommissioner of Sina re- 
potted in A. I. R. 1935 Sind p., 82 

(1) 33 A 632; 6 Ind. Cas, 831;7 A LJ 741, 


e 


Ne 

i} 
Chandumal and another v. Tejulbai and 
others ($). As has been pointed out in 
Ohituley’s discussion of this matter in his 
notes to s. 115 at pp. 924 and 925 of Vol. I 
of the second edition of-his Code of Civi 
Procedure, the Allahabad view originally 
depended on a distinction between cases 
in which the application had been re- 
jected and cases where it had bebn accepted. 


- The point has come up for consideration 


since from different points of vieW (see 
for example Shankar Ban v. Ram Det’and 
others [. L. R. 48 Allahabad 493 (3) but 


- the view still taken by the Allahabad High 


‘Court is that no «application in revision 
lies from an order granting an application 
for leave to sue in forma pauperis, and 
the ruling quoted I. L. R. 32 Allahabad p. 
62; Muhammad Ayub v Muhammad 
Mahmud and others (1), has been followed 
in A. I. R. 1931 All. p. 659 B. B. éC. I. 


_ Railway Co.v. Muthu (4). In the latter 
. case it 


was expressly remarked that a 
revision cannot be entertained where an 
application to sue as a pauper is accepted 
because the order accepting such an ap- 
plication is fot a case decided, bat is 
more or less in the nature of an inter- 


_locutory order. 


It is conceded in argument that all the 
other High Courts have dissented from 
this view of the Allahabad High Oourt, 
and we have been referred to a number 
of rulings.of which the Lahore ruling 


_reported in A. I. R. 1934 Lahore, 231 Hart 


Krishna Datta Captain v. K R Khosla (5), 
is a good example. In that case it was 
held in clear terms that proceedings in 


-an application for permission to sue tn 
_forma::pauperis are distinct from and 
antecedent to the suit itself and can be 


looked upoń as a “case” within the mean- 
-ing ofs. 115. Hence revision is contpetent 
from a final order granting permission to 
sue in forma pauperis. Another case in 
which this point was discussed and the 
Allahabad view dissented from is reported 
in A. I. R. 1931 Rangoon 318 Ma Ma Gale 
-v. Ma Mi (6), where a single Judge of the 
Rangoon High Court held that an order 
either rejecting or granting an application 
for leave to sue in 
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to a case decided, and if the order falls 
within the purview of tls. (a), (b), or ic) 
of s, 115, an application in revision is 
competent. In that rubng the learned 
Judge remarked that he was in entire 
agreement with the learned Judges who 
decided Shankar Ban v. Rant Dei and 
others I.L. R. 48 Allahabad 493 (3) that 
the fine distinction drawn in the case 
of I. L. R, 32 Allahabad p. 623 Muhammad’ 
Ayub v. Muhammau Mahmud and others (1) 
quoted above cannot be justified. He went 
on to say “with all due respect, I must 
dissent trom their viewthat an application 
in revmitn will not lie in any case,” and 
he went on to hold as stated above and 
to refer to rulings of the Calcutta and 
Madras High Courts supporting his view. 
So far as this Court is concerned, it is 
conceded that there is no decision on the 
question whether an application lies from 
an order granting permission to sue in 
forma pauperis. ‘I‘here is a decision cn 
the question whether an application lies 
in the case of rejection reported in 1l 
O, W. N.1356 Asa Ram v. Musammai Gen da 
and others Tj), where it was held that a 
revision lies under s. Lid, Oivil Procedure 
Oode, against an crder of a Oourt re- 
Jecting an application for permission to 
sue a8 pauper,inasmuch as such an order 
constitutes a complete decision of the case 
so far asthat Gourt is concerned. The 
learned Judges who decided this case had 
to deal with a preliminary objection simi- 
lar to the one which has been raised in 
the present case, ıt being urged that there 
was no case which had been decided by 
the lower Oourt within the meaning of 
s. 115, Oivil Procedure Code. They went 


oh . to remark : 

“Tn a case like this no suit comes into existence 
until thé application for leave to sue as a pauper 
has been accepted andthe petition registered as a 
The result ofthe dismissal of the applica- 
tion was that no suit ever came to be instituted 
and the only matter before the lower OUourt was» 
the proceeding for the determination of the question 
ot pauperism. The result ot the dismissal of the 
application was to put anend to this proceeding 
ln the circumstances, thess proceedings themselves 
Gongtituted a case and the order ot the lowe 
Oo rejecting the application constituted -t 
complete decision ofthe case so tar as ths’ lowe 
Court Was concerned,” < 


This reasoning seems to depand in the 
main on what actually happened in iha 
Particular case, namely that, because of the 
decision of the pauper application, nosnim 
came to be instituted and therefore that 
was said to be a case decided. As c 

(7) 11 O W N 1356; 152 Ind. Oas 417; 1931996, E 
848; 7 +4 O 218; A I R 1935 Oudh 20; 10 Luck,:265, 


(2) A IR 1933 Sind 82; 142 ind. Oas 379; 23 8 L R 
491: Ind, Ral. (1933) Sind 91 (2) 
. (3) 48 A 493; 9% Ind, Ods, 484, 24 ALJ 557;A I 
R 1928 AL. 446. 
(4) AI R 1931 All 659; 133 Ind, Cas. 465; (1931) 
A L J 727; Ind Rul (1931) AIL 673. 
3 (5) AI R 1934 Lah. 241; 14) Ind, Oas 570 (2); 34 
P b R557: Ind. Rul. (1935) Lah, 115, : 
: (6) A I R 1931 Rang. 318; 135 Ind. Cas, 331; Ind 
Rul. (1932) Rang. 43. 
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matter-of principle, it appears to us that 
“there is really noe fundamental distinction 
between cases where an application has been 
granted and cases where it has been re- 
fused. In a sense neither order could be 
said to be final because in the one case 
-` where the,application is granted, the ap- 
plication is taken to be the plaint, and 
in the other case where the application is 
-Tajected, the matter does not end there 
because the plaintlf can be and usually 
-is given time to deposit the amceunt cf 
“gourt-fees. The real question at issue is 
whether an application under O. XXXII, 
r. 1, isa proceeding “in the cage,” that 
| Ig ‘an interlocutory proceeding or something 
prior to the sase. In this connection we 
may refer to the Fu'l Bench ruling of 
this OCourt-reported in 12 O. W. N. 1158, 
Paras Nath y. Ran Bahadur and others (8). 
In. that case the Full Bench held that no 
Tevision of an interlocatory order lies, 
firstly on the ground that no “case” has 
been decided within the meaning of s. 115 
by the mere decision of a preliminary 
point regarding court fees, eto., ete, Sri- 
vastava, J. further remarked in that case; 

“The words used in s l'5 donot contemplate 
the invoking of the revisional jurisdiction of the 
‘High Oourt in the case of interlocutory orders 
passed during the trial of a pending suit. In 
other words, my opinion is that inthe case of a 
suit it is the suit itself and not any branch of it 
which can be regarded as a ‘case'-.within the 
meaning of s 115. On the correct legal interpreta- 
ition of the term all interlocutory orders 

during the trial. of a pending suit must: be excluded 
from the application of the section " iii 

' He further remarked at p. 1172*. 

“I should, however, make it clear that proceedings 
` before the commencement of a suit es well as pro- 
ceedings after a suit has come toan end, being 
“proceedings independent of the euit, must stand on 
‘a different footing,” a 
“The “questiono for our decision then 
really is limited to the question whether 
‘Proceedings on an application for per- 
Mission to, sue in forma’ pauperis are 
‘Proceedings before the commencement of 
"a suit or proceedings in a suit. AS we 
have noted already, the consensus of 
Opinion of High Courts other than the 
High Court at Allahabad and the Sind 
Cour: is in favour of the former ew. 
While it is trae that there is no case of 
this Gourt precisely bearing on tyre point 
in question, there are two cases of the 
‘Court of the Judicial Commissioner of 
Oudh which, follow the view taken by 
the majority.of the High Courts. These 


Mu 120 WN 1158; 158 Ind. Oas. 949; 1935 O L- R 
` 8 R O 138; Al R 1936 Oudh 33; 11 Luck. 529. 
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cases are reported in 12 0.C.p. 381 
Shamim ud-din and others v. Amir Husain 
and others (9) and A. I. R. 1923 Oudh, 118 
Sheo Narayan Lal v. Musammat Munegqqa 
an” others (10). In the former case Sundar 
Lal, J.O. held that an application for 
permission to sue asa pauper is in itself 
a case within the meaning of that term 
as sued in 8. 115 of Act V of 1908. He 
held further that orders under Ohap. 
XXVI of Act XIV of 1882, are open to 
revision under 8, 622, and also that inter- 
losutory. orders -are not liable to revision 
under s. 115.of Act V of 1908. In his 
judgment in this case the learned Judicial 


. Commissioner examined and discussed the 


Allahabad cases and he pointed cut that in 
the case of Mumtazan v. Rasulan, [. L. R. 
23. All. 364 (11), two Judges of the Allah: 
abad High Court held that where an appli- 
cation. to sue in forma pauperis had been 
allowed and ths case proceeded to trial and 
decision, it was not open to the defendant 
in appeal to question the propriety of the 
first OCourt’s order permitting the plaintiff 
to gue asa pauper,and he ramarked that 
he thought that tis was the correct view 
of the situation. He went dntoremark : 
“The. defendants will not be entitled to raise tbis 
point in their appeal fiom the final decree. The 


decision of the application to eue as paupers in a 
final decision of that cage, one way or the other, 


- and, as far as the oase then before the Court, namely, 


the application for leave to sue asa pauper is con- 
cerned, the matter has been finally decided.” 
In the latter case of the Oourt of the 


_ Judicial Commissioner, Ashworth, J. O., held, 


following the above-mentioned decision, 
that an application for permission to sue 


asa pauperis in itself a case within the 


meaning of that term as used in s. 119. It 
appears to “us that as was beld bya Bench 
of the Allahabad High Oourt iteelf,in-Shan- 
kar Ban v. Musammat Ram Dei ani others 
I. L. R. 48 Allahabad 493 (3), the subtle dis- 
tinction which was drawn in I. L. R. 32 
Allahabad p. 623, Muhammud Ayub v. Mu- 


'hammad Mahmud and others (1), between 


an order “granting” and an order ‘‘refus- 
ing” an application for permission to sue as 
a pauper cannot he justified. As we have 
already indicated such orders are in one 


- sense final and in another sense not final, 


but it appears to us that in the light of 
the views entertained bythe Judicial Com- 
missioners and the other High Courts, it 
is more reasonable té hold that proceedings 
on an application for permission to sue as a 


(9) 12 OO 381; 4 Ind. Ces. 777. 
(10) A I R1923 Oudh 118; 74 Ind, Oas. $44; 90 L 
J . 
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pauper really constitute a separate case. 


„Buch proceedings are registered separately 
as applications. In case of’ refusal of the 


: application, there may or may not be, Dy 


reason of subsequent payment of courte 


fees, a suit registered. If payment of court- 


fees is made, a’ suit will be registered. In 


- the same way onthe grant of permission 


` tosue as a pauper, the application comes 


to an end and the petition is tegistered ag. 


a plaint in the suit.” We are of gpinion, 
that to use the words: of Srivastava, J.-in 
12 O. W. N. 1158, Paras Nath v. Rew Baha- 
dur'and others (8), such proceedings are 


` proceedings before the commencement of a 
` suit. In either case they are, therefore, 
not interlocutory proceedings, and as has 


been held in most of the High Courts, an 


application in revision will lie from the 
final decision in such proceedings. The 


preliminary objection, therefore fails. 


:, Before we leave this point we would re- - 


mark that learned Counsel for the opposite 
parties sought to rely in support~of the 
preliminary objectich ‘on an unrepor ed 
decisicn of a Bench of this Court in s; 115, 


Application No. 57 of.1934 the jadgment ‘of - 


which was put before us. That, however, 
was a case- of an ‘application under 
O. AKALI, vr. 9, for dispaupering the 


. plaintiff; The learned Judges held that 


` 


~ 


-the application wes admittedly made dur. 


ing the -pendency ofthe suit and the order 
rejecting the application was clearly an 
interlocutory one. They were, therefore, un- 
able to say that there was any case decid- 
ed within the meaning of s. 115, Civil Pro» 


-cedure Ucde and dismissed thé upplicstion. 
It seems to us that theré isa clear distinc.’ 


tion between the proceedings prior to the 


. commencement of the suit on an application 


under.O. XXXIII, r. 1, and the proceedings 
auring the pendency of the suit on an 
application for dispaupering of-the flaintifis 
under the provisions of O. XXXIII, r. 9, 
Coming now to the merits of the present 
application the main points taken are two: 
(1) that the order of the lower Court was 


without jurisdiction’ because t ite - eae 
J he opposite rule and passed the order which is the suk 


parties had failed to prove ihat they were 


not possessed of sufficient means to defray - 


-the court-fees, and that in this connection 
the Oourt had acted with material irregu- 
larity by omitting to take into consideration 


. the value of dhe equily of redemption pass- 


. ed by the. oppcsite- parties, and (2) that the 
(our had uo - jurisdiction to allow this’ 


. application because the plaintiffs’ allega- 


tigns did not show & cause of action, while 
ju support of this point, it wag argued: that 
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the lower Oourt acted with material irre: 
gularity because in deciding this question. 
it relied not only upon the allegations 
stated in the plaint.and.the statemént of 
the plaintiff in examination and. cross-exa- 
mination, but also on a‘statement of the 
defendant-applicant Durga Prasad taken in 
the c urse of proceedings under O. XXXII, 
r.7, which statement should have been 
limited entirely to the question of sufficient 
means. Learned Oounsel has exhaystively 
discussed the procedure on an application 
for permission to sue in forma pauperis 
under O. XXXIU, Civil Procedare Code. 


‘He points out that after. the presentation 


of the“ application under r- 3, the Court has 
authority under r.4 to examine iteelf cr 
on commission the applicant or his agent 
regarding thé merits of the claim and the 
properly of the applicant. Thereafter by 
r. ð, it is provided that: : 

` “the Oourt shall reject an application for permissior 
to sne as a pauper”. 

in certain cases falling under cls. fa) to le, 
Jearned Oounsel ‘was inclined to suggest 
that there was no examination of the plaint 
iff underr, 4 and that the crder under r. 6, 
was passed without any proper considera: 
tion of the duty of the Court under r. 5.. We 
The. re 
cord of the lower COoùrt shows tbat on 


“July 6, 1937, tke learned Civil Judge exa 
“mined plaintiff applicant No. 1, and there 
-after passed the following-order: - 


“Register the application ‚and.issue notice toth: 
E parties and to Government Pleader for July.31 
When the case actually came up fo 
hearing on September 25,8 statemert by» 
a Pleader representing the defendant 
applicant was recorded, in which he statéd™ 

“The application as it stands now is not maintair 
able. The applicants have not shown their immov. 
able property inthe list dunexed tothe application.” 
On Oclober 28, the lower Court took th 
statement of Gur Dularey, plaintiff-applican 
No.1 and Durga Prasad defendant. Thi 
would be under the provisions’ -of re "4 
para. (1). The Ccurt then preceeded 5” 
hear arguments under para. 2 of the sam 


jeçt of the present application. ` 


7 H 

So far as the question of sufficient mean 
is coMcerncd, the only point which is urge 
18 that cn tLe dace cf the plaint, the appl 
cants weie exlitied as mortgagors to. th 
equity of redemption of three mortgage 
and Cotneel tor the defendant-applica» 
has by calculaticn- of his own. ccntende 
that there items ef properly must be works 
in the neighbourbood of is., 3,000, The: 

. e ¢ 
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. S nosign that the lower Oourt took these 
items of property into consideration at all 
and itis contended that thereby the Oonrt 
acted with material irregularity,. and ‘fur- 

_therthat by granting- -permission in the 

1. absence of proof that the plaintiffs were nut 

, Possessed® of sufficient means to defray 

; the court-fee, the Court acted. without 


>37 „DURGA pkaban 4. afte pYLaRhy (OUbH) . 


A 
67 


have been rejected because the allegations 


“of the plaintiffs-opposite parties did not 


, Bhow a cause of- action. The plaintiffs’ 
“ Buit was a suit to recover possession over 
_ certain “properties on the allegation that 

plaintiff's “father Gur Bakhsh Rai, with 
- whom thay had been members of a joint 
- Hindu family, had alienated the said pro- 


‘ Jurisdiction. The important point, as perty, being joint Hindu family property, 
. We see it, jin this connection is-that without legal necessity and for immoral 
n this ` matter’. was not taised in the purfoses. The necessary foundation for 
- lower Court. Gur Dularey plaintif-op- such a suit was that the property “in 


- posite party put himself forward. as -a 


witness and submitted . himself to cross- , 
- examination, and no ‘questions Were put to. 


Gur Dularey on this subject. “Ik. mast . be 
r further conceded that the . value of the 
equity of redemption „of these- properties 
: must bea matter. of considerable doubt 
- and it would be difficult to say that the 
„lower Court acted with material irregularity 
in omitting to make an inquiry into this 
poiat itselt when the defendant ` having 


, full opportunity to do s0 made no attempt property in suit 


“to indicate the existence of this alleged 
> valuable property by cross-examination of 
the plainuff. lu tuese circumstances the 
lower Court was clearly entitled tu ‘come 
to, aconglusion on the evidence. that. the 
Plaintilis-applicants .were not possessed’ of 
: Butlicient means to pay the court-fee. ,. We 
. would not further be: prepared, to’ hold, 
bearing in mind the nature of these as ets, 
that the lower Court was deprived, of 
«jurisdiction, or acted with materiale irregu- 
jarity in, coming 10 -its conelusidn by 
reason of the fact tuat tue plaintiffs- 
‘applicants had failed to: mention thoge 
, dubious items of . property in the applica- 
„ton forleave tosuein forma paupers. 
A more imporiant and in some way 
Amore difficuit question is that whych has 
been argued before us based on cl. (d) of 
r. Sof O. KXXLU, and the conected 
question in regard tO the basing of the 
-elowgr Court’s conclusions, at- any raté in 
part, on the statement of tue present ap- 
Plicunt. Learned Jounsel for the applicant 
relies on the provision in r. 7 (2) of 
O. XXXII that the Court shall also Bear 
any argument which the parties ay 
desire to offer on the question whei#er, on 
the face of the application and of the evi- 
dence (if any) taken by the Oourt as herein 
Provided, tne applicant ‘is or is not sub- 
Ject to any‘ oline prohibitions specified in 
IT. 9. It 18 contended on behalf of the 
applicant that when the plaint and state- 
ewt of Gur Dularey are taken together, 
$ is quite plaig that the application should 


~ 


‘suit musthave been joint family property 
and lihat the plaintiffs must have “been 
members of a joint efamily “with their 

_father Gur Bakhsh Rai. Gur  Dularey, 

_ however, in the course of his statemént said 
among other things. “We are separate 
from Gur Bakhsh Rai forthe last 4 or 5 
mnths......csces. All the properly in fact 
, belongs to our father. We only dine with 

_ kim.” It is contended that Dularey tid 
_not even give prima facie proof that sa 

was ancestral because 
he said. “Ido not kaow from , where my 

_fafher got all this property". We are not 
“inclined to attacn much vaPus to the state- 
ment of Qur Dularey who was admittedly 
a young man, aged only about 21. He 
wasnot in a posilion in the main to 
depose from his own personal knowledge 
as to how his father came to bein posses- - 
sion of the property in sujt. His statement, 
therefore, that he did not know where that 
_ property came from, and that in fact, 16 
_ belonged to his ‘father was not a statemeht 
of any real value. It did of course belon 
to his father also 'as a member: of the 
joint Hindu family and Gur Dularey never 
said that. this property was exclusively 
the property of his father. On the state- 
-Ments” in the plaint coupled with other 
oral statements made by Gur Dularey, ‘as 
for instance where he said that all mov- 
able and immovable property of ana 
father and themselves was joint, it was quite 
competent for the~Court to come to ‘the 
conclusion that the ‘plaintiffs’ allegations 
‘did show a cause cf action, and it would 
be impossible to ‘hold that the lower Oourt 
acted illegally or without jurisdiction in 
coming to the conclusion which it aa 
did. The lower Oourt, however, based its 
-conclusions not only on the statements in 
the plaint and those made by the ‘plaintiff 
Gur Dularey himself, but it further remark- 
ed that “at the fag®.end of his cross- 
examination, Lala Durga Prasad himself 
admitted that.the applicants as sons were 
‘interested in the-property in . possession of - 
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68 
their father’. What Durga Prasad actually 
Stated was that “in all this property the 
applicants as sons of Gur Bakhsh have got 
a share and are interested.” Durga Pra 
sad was cousin of Gur Bakhsh-Raj and he 
was ina position to make that statement 
intelligently, and if the Court was entitled 
to rely on it at all, it wasa gpod ground 
for the Court to hold that the allegations 
in the plaint did show a cause of action. 
Learned Counsel for the applicant has, 
however, contended at considerable length 
and relying on a number of rulings that 
the evidence on which 8 Court may rely 
for decision of the question which azises 
under cl. (d) tor. 50f O. XXXIIL does 
not include any evidence other than the 
statement of the applicant. The applicant 
18 not entitled to call evidence on that 
point and even the statement of the de- 
fendant opposing the application cannot 
be taken into consideration in that connece 
, tioo. He relies on the ruling reported in 
I. L. R. 46 Oal. 651, Jogendra Narayan Ray 
V. Durga Charan Guka Thakurta (12. in 
which it waslaid down thatin an inquiry 
under O. KANTIN, Civil Procedure Code, 
the Oourt cannot take evidence (except 

the evidence of the applicant himself, on 
-the merits of the claim. Rule 4 expressly 
gives power to the Court to examine the 
applicant regarding the merits of the 
claim and the property of the applicant 
so that thereis no doubt that the ap- 
plicant himself can be examined not only 
with reference to the question of his 
pauperism but also with reference to the 
merits of his claim. 

It is open to the Court toe consider not 
Only the statement made in the plaint but 
also the statements made in his examina- 
tion by the applicant before detgrming 
whether his allegations disclose a cause of 
eae as laid down incl. (d) of r.5 of 


But the Court cannot examine other wit- 
nesses fordeciding the question of limita- 
tion or any other question than the 
pauperism of the applicant. 

This ruling was quoted and followed in 
another ruling relied upon in this connec- 
tion im A. T.R. 1928 Sind p.118, Vasanbai v. 
Radhibai (13). The same proposition is to 
be found in Æ, I. R.4932 Bom. 584, Bat 
‘Chandan v, Chhotalal Jekisondas (14) in 
which it was beld that the proper materials 

12) 460 651; 53 Ind. Oas. 610, 

us AIR 1928 Sind. 118; 108 Ind, Oss. 857. 

4) A IR1833 Bom. 584; 140 Ind. Cas. 381; 34 
ki pe WUR 3978; Ipd. Rul. (4983) Bom, 604; 56 .B, 
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on which to base a decision as to the ap- 
plicability for example of tLe prohibitions 
contained in cl. (d) of r. 5, consist only 
of the application and the statement of the 
applicant bimself taken under 1. 4 or 
r. 7 (or both), and there is nothing in 
O. XXXII, which authorises a Court - to 
take evidence onthe merits of the claim 
at this stage olher than the evidence led 
under r.4, read with rr. 5 and7. Jn our 
opinion it may be tke case that the 
lower Ocurt did commit an irregularity 
in availing itself of a statement made 
by the, defendant-applicant and in fact 
in permitting the applicant to be cress- 
examined with the object of eliciting such 
an admission, but we are not prepared to 
holdin the circumstances of the present 
case that that would he a sufficient ground 
for setting aside the order of the lower 
Court for the reason thatthere was, in 
cur view, ‘material justifying it in comin 

to the conclusion that the- plaintifs 
allegations did show a cause of action 
without his falling back on the statement of 
the applicant. In this connection we 
might refer to the ruling reported in 
A. I, R. 1927 Madras p. 441, Ramchandra 
Raju and others v. Dandu Venkiah and 
others (15) where ıt was remarked that the 
nen-existence of a cause of action should 
appear clearly on the face of the application 
itself, which alone would justify the Oourt 
in rejecting the application. It could 
certainly not be said in the present case 


“that the allegatiors contained inthe plaint 


did not show a cause of action. 

Taking all the facts of the present case 
into consideration, we are not prepared’to- 
hold that the lower Oourt has acted in the 


“exercise of its jurisdiction illegally or-with 


material regularity. We ascordingly dis 


‘miss this application with costs. 


D. Application dismissed. 
994 IR 1927 Mad. 441; 101 Ind, Oas. 18;53 M J. 
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|| ‘PATNA HGH COURT \ 
Agpeal frem Appellate Decree No. 995- 
of 1936 
February 14, 1938 
AGAKWALA AND VABMA, JJ. 
DEBI PRASAD CHOWDHARY— 
-PLAINTIFF—APPBLLANT 


versus 
TARA PRASANNA NAIL AND CTSBBS. 
: —DBFENDANTS—RESPONDENTS | 
Hindu baw--drade—Managere taking stranger < 


1938 
partner—Other members, ificease tobe partners and 
to be liable for debts of business. 

When the manager*of p trading family takes a 
stranger as a partner into the business the other 
members ofthe family who were partners in the 
business up tothattime do not cease to be partner 
and to be liable forthe debts of the business or 
for the acts of the manager of the business, P. K. 
P. S. Picha Chettiar v. Chokalingam Pùlai (1), 
distinguished. 

__A. from the decision of the District 

Judge, Bhagalpur, dated March 3, 1936, 
affirming the” decision of the Subordinate 
Judge, Bhagalpur, dated January 31, 
1934. 


Messrs. S. M. Mullick and Kali Prasad 
Sukul, for the Appellant. ? 


Messrs. P. R. Des and S.C. Mozumdar, for 
the Respondents. 


Agarwala, J.—The appellant sued to 
set aside a deed of sale executed by his 
uncle Gajadhar Ram while the plaintiff was 
minor. The document is dated May 13, 
1920; and recited that Gajadhar Ram on 
behalf of himself, his minor sons and his 
minor nephew, the plaintiff, and as gaardian 
of the minors, executed the sale deed in order 
to raise money for the joint family business 
and for the maintenance of the minors. In 
the first Oourt the case of the plaintiff was 
that his father, Baijnath, was separate from 
Gajalhar Ram avd that, therefore, tho sale 
did not affect his half share in the property 
and that he was entitled to recover that half 
share. In the alternative, he claimed that 
if separation between his fathtr and 
Gajadhar were not established, he was 
entitled to have the whole sale set aside on 
the ground of want of legal necessity. 
At the trial he failed to establish separation 
between his father and his uncle Gajadbar 
Ram. He failed also to: establish to the 
satisfaction of the Court that there was no 
legal necessity forthe sale. The suit was 


accordingly dismissed. In appeal to the. 
learned District Judge of Bhagaipur, the. 


 plaintiff-appellant abandoned the allegation 


that his father had separated from Gajadhar - 
Ram and contended that the money was. 


raised not for the old family business but 
for a new business which supersedecg the 
old family business and consisted A the 
vendea of the property and the tntiff’s 
uncle Gajadhar Ram. 
has found that the business that was 
carried on affer the sale was the old family 
business and that the only difference bet- 


ween that business as carried on before: 


was thatthe trading family of which the 
prefintiff was a minor member had taken a 
? a 4 
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partner, namely, the vendee of the property 
in dispute. 

The only question, therefore, which is 
open in second appeal to the appellant is 
whether when a karta of a trading family 
in the course of manage‘rent of the family 
business t#kes a partner into the business, 
the old family husiness ceases to exist and 8 
new business comes into existence in which 
the only partners are the stranger and the 
karta Ofthe authorities for this proposi- 
tion®he only relevant ons is P.K. P. 5, 
Pichappa Chettiar v. Chokalingam Pillai, 
150 Ind. Oas. 802 (1) 8 decision of the 
Privy Council, in which their Lordships cited 
a passage from Mayne Hindu Law, Ninth 
Edition, at page 398, which is as 
follows : 

“Where a managing member of a joint family 
enters intoa partnership with a stranger, the other 
members of the family do not ipso facto become 
partners in the business so as to clothe them with 
all the rights and obligations of a partner as 
defined by the Indian Oontract Act. In such a 
case the family, as a unit, does not become a partner, 
but cnly such of its members asin fact enter into a 
contractual relation with the stranger and the 
partnership will be governed by the Act.” 

On the basis of this quctuticn the learned 
Advocate for the appellant argued that the 
appellant was not a pirtner of the firm after 
the vendee of the properiy was admitted as 
a pariner and that he was not boind by the 
transfer, tue object of which was to provide 
funds for this allegedly new business. It is 
to be noted thatthe pas3age cited from 
Mayne's Hindu saw does not relate to a 
trading family and it does not support the 
proposition that when the manager of a 
trading family take3 a stranger asa partner 
into the business, the other members of the 
family who were partners in the business up 
to that time cease to be partners and to be 
liable for the debts of the business. [n my 
opinion, this is no authority in support of 
the point of law raised in this second 


appeal. This appeal is, therefore, 
dismissed with costs. 

Varma, J.—I agree. a 

D. Appeal dismissed. 


(1) 150 Ind. Oas. 802; 7RP O 23; 110 WN 934; 
40 LW 256; AI R 1934 P O 192; 1934 O L R895; 
1934 A LB 807; (1934) A L J893 (1931 MW N 
828: 36 PLR 235; 67 M LJ 306; 60 OLS 135; 36 
Bom. LR 97815 PL T 655; 38 O WN 1185 
(P QO). 
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BOMBAY HIGH COURT 
. First Givil Appeal No. 241 of 1936 
h September 20, 1937 i 
DivaTIa AND Wassoopew, Jd. 
.NADIRSHAW JAMSHEDJI VaCHHA 
~——APPSLLANT 
Tersus 

MANEKBAI NADIRSHAW VAOHHA 

; — RESPONDENT ° 

Parsi Marriage and Divorce Act (IIE of 1936), 
8 40 (1) (b) (2)—~Personal order for alimony—Re- 
marriage of wife—Order, if ceases to operate— 
Costs, in cases under Act—Interpretation of Statutes 
— Legislature making distinction in language and 
conditions in two clauses of same section—Presump- 
tion—Courts, if can add io statutes. 

-In the absence of any provision in the pereonal 
otder for alimony, the order does not cease tb 
operate on the re-marriage of the wife. The fact of 
remarriage is not by itself a change in circum- 
stances which entitles the previous husband in all 
cases to obtain an order of rescission of the personal 
order for alimony. It may be regarded as one of the 
circumstances under which, in a proper case, the 
order of alımony may be varied or even rescinded. 

In cases tried under the Parsi Marriage and’ 
Divorce Act, the costs are to be taxed not” accord- 
ing to scale prevailing on the original side of the 
High Ocurt but according to the special scale of. 
fees enacted by the High Oourt for trial of sugh- 
cases ' 

“When the LegisMture effects a change of langu- 
nge by -the addition of words which did not occur 
in.the old statute. and those words are necessary 
to -convey a particular sense, the addition must be 
construed as intended to convey that sense, Where 
dg distinction m language and conditions is observed 
ih two clauses of the same. section, the Legislature 
must be presumed to hare intended by that langu- 
age to curtail or enlarge, as the case may be, the 
Court's discretion in these matters 
‘Nothing is to be added to or to be taken 
ffom 8 statute, unless there are similar adequate 
HAERE to justify the inference that the Legis- 
ature intended something, which it omitted to 
ex preés. 
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F. U A, from an order of Mr. Justice 
B.: J. Wadia, in Parsi Matrimonial Suit. 
No. 5 of 1927. 


“Mr. A. D. Banaji, forthe Appellant. 
` Mr. J. S&S. Khergamwalla, for the Res- 
pondent. 


Divatia, J.—This‘ appeal’ is -preferred 
against the decision of B. J. Wadia, J. 
rejecting the application in the form of a 
Chamber Summons taken out by the defen- 
dant in a Parsi Matrimonial gsuit in 
Bombay for-an order that the amount of 
permanent alimony of Rs. 85 per month 
awarded to his, formey wife, the plaintiff, 
by Davar, J. in 1928, and subsequently 
reduced to Rs. 50 per month by B. J. 
Wadia, J. in 1935, be altogether rescinded. 
The only ground on which the defendant- 
appellant prayed for this order was that 


. s s 


“NADIRSHAW JAMSHUEDJI v. MANIKBAT NADIRGHAW 


(BOM.) W51C 


after she was divorced from him, the wife 
had remariied in 1934 “end the fact of 
remarriage itself was “a sufficient 1eason, , 
under the new Parsi Marriage and Divorce 
Act of 1936, fr the rescission of the order -~ 
of permanent alimeny which was. made : 
under the previous Act of 1865 in which, i 
however, there was no prorvisicn for such . 
rescission in the event of the wife's 
remarriage. The appellant relied on s. 40 of 
the new Act which runs as follows : 

“jo (1) The Court may, if it shall think fit at 
the time of passing-any decree under ‘this Act or 
subsequently thereto on application made to it for 
purpose, order that the husband shall,— 

(a) to the satisfaction of the Court, secure to the 
wife while She remains chaste and unmarried such 
gross sum or such monthly or periodical payment 
of money for a term nut exceeding her life as, 
having regard to her owm property, if any, her 
husband's ability and the conduct ofthe parties, 
shell be deemed just, and for that purpose may 
require a proper instrument to be executed by all , 
necesfary parties and suspend the prcnouncing of 
its decree until such instroments shall have been 
duiy executed, or, 

(6) make .such monthly payments to the wife 
for her maintenance and support as the Uourt may - 
think reascnable. | l 
In case any‘ such order shall not be obeyed by : 
her husband, it may be enforced in the manner 
provided for the execution of decrees and orders 
under the Code of OQivii Procedure, 1908, and 
further the husband may be sued by apy person 
supplying the wife with necessaries during the 
time of such disobediencé for the price of such 
necessaiies : 

{2) The Court, if satisfied that there 18 a change | 
in ‘the circumstances of either party at any time, 
may at the instance cf either party vary, modify 
or rescind such order in such manner as the Oourt 
may deem Just.” Ng - 

{t 18 to be noted and it is conceded tLat- 
the order of alimony passed by Davar, J. 
was a personal order and not secured by. 
any charge on the husband's property, and 
it would therefore fall under ol. (b) and 
not: cl. .a) of sub-s. (1) of this section.. 
The condition “while she remains chaste 
and unmarried”-which is known as dum 
casta et sola clause in English Law is 
inserted in cl. (a) but not in cl. (b). The 
result would be that in the case of,a 
secured slimony, the order would cease to 
operate on the wife's remarriage while in 
the case of a parsonal order no such result 
provilga th unless the order contained a 


provision thatit was to cease io operate on 
her remMarriage. Mr. Banaji for the appel- 
lant, however, contends, that the atsence of 
the words “while she remains chaste and 
unmarried” in cl. (b) of the new Act was. 
only an oversight oran accidental omissicn 
on the part of the Legislature and that in 
any case those words should be taken as 
implied in a personal order. The fem 
7 i 
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contention appears to me to have - some 
force, but the remedy for such oversight or 
omission clearly lies with the Legislature 
and not with the Oourt which has to 
administer the law as it is. I am also 
unable to accede to the second contention. 
If those words appear expressly in cl. ʻa) 
and -are not to be found in cl. (b), it is 
either accidental or intentional. If it is 
accidental, the remedy, as I said, lies with 
the -Legislatura If it is intentional, they 
cannot be taken as implied in cl. (b) but on 
the contrary purposely excluded. 

It ig next urged on behalf of the appel- 
lant that in any case remarriage isa ghange 
in the circumstances of either party and 
tbat therefore the Oourt can, acting under 
eaub-s..(2) of that section, rescind the order 
of -alimony.. Now, it is true that there was 
no provision in the preceding Act corres- 
ponding to tLis paragraph but it cannot be 
held to mean that the fact of remarriage 
is by itself, a change in circumstances which 
entitles the previous husband in all cases to 
obtain an order of rescission of alimony. 
I agree with the learned Judge in holding 
that it may be regarded as one of the 
circumstances under which in a proper case 
the order of alimony may be varied or 
«even rescinded. That would depend cn the 
ecircumsi ances of each case, aud as observed 
by the learned Judge, the circumstance of 
mhe wifes remarriage was in ex'stence in 
1930 when he reduced the alimony to 
eis. 50 and that since then there is no 
«hange of circumstances between the 
gparlies. On that ground he has refused to 
vary or rescind the order. The appellant 
mefore us does not contend to have the 
xder rescinded for change of any circum: 
stances since 1935.. The only question 
sherefore is whether the original order of 
M928 as varied in 1935 should be rescinded 
mly because of the wife's remarriage, now 


shat under the new Act of 1936 power of. 


‘escission is-expressly given-on a change 

circumstances. I am unable tohold that 
he order must be rescinded even under 
be present Act merely because of the 
‘emarriage. It remains'a matter of discre- 


son and under s. 47 of the present pot 


= Appellate Court cannot interferefFith 
e decision of the trial Oourt unlegs it is 
ontrary to law or usage having the force 
f law or there is a substantial error or 
iefect in the -procedure. This contention 
Wherefore also. fails 
Thé last contention is about the order of 
osts. The learned. Judge, in dismissing 
aeSummons, with costs,’ has made an 
é 
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-In this contention. 


“be allowed 


Tho | | 


1. 


order “Counsel certified” under which we 
are told, costs havs been taxed on the scale 
prevailing on the Original Side of the High 


e 


Court. It is contended that this is erroneous - 
because under the Rules and Tables of Fees : 


enacted by the High Court for trial of cases 
in the Parsi Matrimonial Court of Bombay, 


there is provided a special scale of fees and ` 


it is [aid down that those fees only shall be 
allswed in cases tried under Act XV of 1865, 


i. e, the former Parsi Marriage and Divorce - 


Act. Itis further’ contended that no new. 
‘rules have been framed under the new Act 


of 1936 but that until then, by virtue of _ 


-the provision in the General Olauses Act, 
‘those rules are still applicable 


to trials 
under the new Act. I think there is force 
We are ‘told that the 
practice has been to tax the costs on the 
Original Side scale notwithstanding the 
special scale. If that isso, [am unable to 


see how this prastice is consistent with the , 


rule that this sp2cial scale of fees only shall 
i in Parsi Matrimonial cases. 
Our attention is drawn to the case in 
Payae & Co. v. Pirojshah (1), where at 
p. 933* Davir, J. sitting on, the Original 
Side has observed thatif costs other than 
those providedin the sare ate incurred by 


_asolicitor on behalf of his client, i.e. the 
Matrim mial suit, he caa 


wife, in a Parsi 
hold the husband liable for costs incurred, 
and in a regular guit on the Original Side to 
recover them, they can be gtan‘ed to him on 
proper taxation even though they are not 
covered by the special scale of fees. laid 
down. Ido not think those observations are 
applicabie to the present case, and I see 
no reason why effect should not be given to 
the scale only provided in a Parsi Matrimonial 
suit. I am therefore of opinion that the costs 
should be taxed on the scale of fees special- 
ly presgribed under the roles With this 


` variation, the decision of the lsarned trial 


Judge is confirmed and the appeal is dismiss- 
ed with costs. 


Wassoodew, J.—The principal question | 


of law argaed in this appeal is whether a 
personal order for alimony passed against 


the husband in a suit by the wife under ‘ 


B. :34 of the old Parsi Marriage and Divorce 


Act (XV of 1865), which order by the retros- | 


pective operation of the provisions of the 
new Parsi Marriage and Divorce Act (III of 
1936) is now referable to the provisions of 
s. 40 (1) (b), is enforceable only on the. 
condition dum sola, vixevitin ‘the absence 
of an express provision to that effect in the 
(1) 13 Bom. L R 920; 18 Ind. Ons. 554. 
Pago 0 Bom. L. R:—[ Bd. 
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order itself, It will be noted that a change 
in the law has been effected by enacting s. 40 
(1) ʻa) in the new Act. The Legislature 
has made a distinction between an order 
for secured alimony or maintenance and a 
personal order for monthly payment to a 
wife for her maintenance and support under 
els. (a) and (b) of r.40 (1) of Act II 
of 1936, respectively. The provision for 
the order for secured maintenante is thus 
made in s. 40 (1) fu} : 

“The Court may, if it shall think fit at th?time 
of passing any decree ander this Act or subse- 
quently theretoon application made to it for the 
purpose, order that the husband shall to the 
satisfaction of the Court, secure tothe wife while 
she remains chaste and unmarried such sum on 
such monthly or periodical payment of money for 
a term not exceeding her life as, having regard 
to her own property, eto ” 

The dum casta et sola clause has been 
expressly added in the above order which 
I may described as a securing order. It 
was not done in the old s. 34 prcviding 
for a similar order. There was apparent- 
ly no express provision for a personal 
order undertheold Act. The Legislature 
has now supplied the omission and kas 
provided for a personal order in cl. 
(b) of s.40(1) as follows: 

“The Oourt may, if it shall think fit at the time 
of passing any decrees under this Act...order that 
the husband shall make such monthly payments 


to the wife for her maintenance and sapport ag th 
Oourt may think reasonable.” a i 


There can be np doubt that under cl. 
(b) the Oourt possesses a discretion to 
impose condition dum casta et sola. 
Now whenever, such a condition is imposed 
there can be no question of the continu- 
ance of alimony upon remarriage of the 
wife, and there can then kardly be any 
necessity for rescission, for® the order 
will cease to operate proprio vigore, We 
are aeked in this appeal to hold that the 
personal and unconditional order in? this 
case has so ceased to operate upon the 
assumption that the Legislature in 
enacting cl. (b) of 8 40 (1) has inadver- 
tently omitted to state that the order shall 
he subject to the same condition as in 
cl. (a). The clause regarding chastity and 
remarriage was an addition in the new 
Act. The additicn, therefore, was deliberate 
and intended tomake a change in the 
law as regards the wife’s right to de- 
mand alimony upon yemarriage if it was 
secured by the order. When the Legis- 
lature effects a change of language by the 
addition of words “which did not occur 
in the old statute and those words are 
necessary to convey a particular sense, 


b 
had 
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the addition must be coastrued as 
intended to convey that sense. Where 
a distinction such as this in language and 
conditions is observed in two clauses of the 
same section, the Legislature must be 
presumed to have intended by that lan- 
guage tocurtail orenlarge, asthe case 
may be, the Court's discretion “in these 
matters. 

The argument that the draftsman was 
following the English practice under which 
itis said the dum sola clause is uniform- 
ly attached to personal orders and that 
the omission was inadverlent, is not welle 
founded. Tipe ordinary rule of construction 
is that: “ ° 


“Nothing is tobe added toor to be taken from a 
statute, unless theie are similar adequate grounds 


` to justify the inference that the Legislature in- 


tended something which it omitted to exprese: 
(see Maxwell on the Interpretation of Statutes, Edn. 
7,p_33).) | 

There are several reasons for the Legis- 
latures deliberately making the distinc- 
tion. According to Rayden & Mortimer’s 
Practice and Lawin the Divorce Division 
(Edn. 3, p. 388) : 

“The condition dum casta is now rarely inserted 
in orders forthe maintenance of an innocent wife, 
from the consideration that she should not be 
insulted byeven the suggestion that she might 
become uachaste, but, ın determining whether this 
condition should be attached, the conduct of the 
wife, before as well asduring the marriage, may be 
considered.” . 

As regards condition as to remarriage, 
the authors make the following statement 
upon the authorities in Mtisher v. Fisher 
(2) at p. 414“ and Lister v. Lister (3) (p. 
358) : 

“With regard to the condition dum sola there 
isno uniform practice, nor does the contingency 
of the wife’s remarriage receive in every case the 
consideration which it would seem to merit. In 
theeearly daysof the Court, it was considered that 
if a wife availed herself of the freedom co 
on her by thedeciee of divorce and married again, 
it would be unreasonable to compel the former 
husband to maintain her, butit has since been 
laid down that theeffect of the statutes isto leave 
an unfettered discretion in each case, and that it 
would be wrong to lay down any prima fact 
rule whether or not meintenance shall contmas 
to be payable alter the wife's remarriage. In 
deciding this matier every circumstance of the case 
— conduct social position, means, children and the 
futurg of the wife—must be considered.” 

TRrefore, it is legitimate to presume that 
the L&gislature deliberately preserved 
the distinction between a securing order 
and a personal order. In view of the 
above, the question of rescinding the 


(2) (1861) 2 Sw & Tr 410; 31 L J Mat-1;5 L T 334; 
8 Jur. (N. 8.) 103; 10 W R 132: 164 ER 1035, 
(3) (1890) L R 15 P D 4. 


*Page of (1861) 3 Sw. T — Hd.) am 
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personal order will in the frst instance 
depend on the question whether the 
remarriage of the ‘wife is a “change in 
the circumstances” within cl. (2) of s. 40. 
That clause provides that : 

“The Court, if satisfied that there isa changein the 
circumstances of either party at any time, may 
at the instanceof either party vary, modify or res- 
cind such order in such manner as the Court may 
deem just.” 

Remarriage, in my view; may be regard 
ed’as a Change in the circumstances within 
the méaning df that clause. But that alone 
isnot enough. In spite of it, the Court 
has a discretion whether on that account 
to rescind the order. That discretion 
hes not been shown to have“ been an- 
wisely exercised. Therefore, I agres with 
the order propcsed, 


D. Appeal dismissed. 





ii CALCUTTA HIGH COURT 
Civil Appeal No. 392 of 1934 
February 18, 1937 
Guna AND BARTLRY, JJ. 
Raja RISHIOASEH LAW AND ANOTHRR—— 
APPELLANTS 
VET8UB 

SATISH CHANDRA PAL—Rauasronpryt 

Bengal Tenancy Act (VIII of 1885) as.amended by 
Act (IV of 1988), s. 108—~Amendment, effert of — 
Right to have fatr rent settled, if affected by 
amendment. 

The intention of the Legislature in introducing 
a Proviso to s. 109 ty the Amending Act IV of 
1928, wea to allow issues raised in prcceedings 
under s. 105, Bengal Tenancy Act, which were not 
finally adjudicated upon by the revenue authorities, 
to be subsequently tried by the Oivil Oourts, that 
intention has been clearly expressed. The bar to 
the institution of a suit that existed by virtue of a 
withdiawalof an application under s. 105, Bengal 
Tenancy Act was removed, The amendment did not in 
any way affect the right to have fair rent cettled or 
the right of action in that behalf; it determimed 
the forum in which the right was to be enforced. 
Gosta Behari Pramanik v. Nawab Baxsadur of 
Murshidabad (1), distinguished. Debendralal Khan 
v. Sudharam na (2;, Admintstrator-General, Bengal 
v. Sachindra umar Roy (3), and Suprabhat 
Chandra v Bhupati Bhusan Mandal (4), relied on. 

(. A. from the appellate decree of the 
District Judge, Midnapur, dated Novem- 
ber 16, 1933. _ 

Messrs. Brojo Lal Chakravarty, Amaren 


dra Narain Bagchi, Nalin Chandra Paul 
and Pramatha Nath Mitra, for the pel- 
lants. 

Mr. Bejoy K. Bhattacharjee, for the Res- 
pondent. 


Judgment.—This appeal has arisen out 
cf a suit for assessment of fair and equi: 
table rent payable on account of lands 
cgmprised in a tenancy. The claim in 
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suit as made by the plaintiff was resisied 
by the defendant on various grounds, of 
which two only have to be mentu ned for 
the purposes of this appeal. It was 
asserted by the defendant that s. 109, 
Bengal Tenancy Act, as 16 stcod before the 
amendment of the year 1928, was a bar 
to the suit, and that tbe final decision in a 
previous litigation (Title Buit No. 95 of 
19.7 in the third Oourt of the Subordinate 
Judge, Midnapore) operated as res judicata, 
so fav as the merits of the plaintiff's claim 
were concerned. 

It has to be mentioned that an appli- 
cation under s. 105, Bengal Tenancy Act, 
was filed by the appellant along with his 
co*sharers cn December 22, 1916, for assess- 
ment of rent of the entire tenancy com- 
prising 897 odd acres of land. The lands 
now in suit were included in the area 
mentioned above. The application uncer 
8.105 was withdrawn. The present suit 
was instituted on November 8, 1932, after 
the amendment of s. 109, Bengal Tenancy 
Act came into force in the year 1929. 
The Court of first instance dismissed the 
plaintiff's suit, holding that it was not 
maintainable and that the claim in suit 
was barred by res judicata. On appeal by 
the plaintiff, the decision of the trial Co t 
cn the question of the operation of tle 
rule of 1e8 judicata was re-vesied by the 
District Judge. The learned Judge, how- 
ever, agreed with the decision of tke trial 
Gourt, cn the other question relating to 
the non-maintiinability of the suit, in view 
of the provision contained ins 109, Bengal 
Tenancy Act, as they stocd before the 
amendment of the year 1928 The decree 
of dismissal of the suit passed by the 
leained Swhordinate Judge in the Oourt 
of first instance was affirmed by the lower 
Appellate Court. 

In,this appeal by the plaintiff, it was 
urged on behalf of the appellant that the 
law applicable to the present suit was the 
law in force at the date of its institution 
in the year 1932, and there was nothing 
contained in the provision of s. 109, Bengal 
‘Tenarcy Act, as it stood at that time which 
operated as bar to the maintainability of 
the suit. It was contended in support of 
the appeal that the Judges in the Courts 
below were not right in holding that the 
provisions of s.109 as they stood before 
the amendment of the year 1928, were 
applicable to the case. The case for the 
respondent in this Cowrt was that the Courts 
below have rightly held that the plaintiff's 
cuit was not maintainable; and that the 
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District Judge in the Court of Appeal below 
has taken an erroneous view of the judg- 
ments of Courts in the previous litigation 
in holding that the plaintiffs suit was 
not barred by the operation of the rule 
of res judicata. It was contended on 
béhalf of the respondent that the plain- 
tiffs claim in suit was barred by res judi- 
cata as was held by the trial Court. 

In deciding the question of mon-main- 
tainability of the suit, the Courts below 
proceeded on the authority of the decigion 
of this Court in Gosa Behari Pramanik v. 
Nawab Bahadur of Murshidabad (1), in 
which a suit was instituted before the 
amendment of s. 109,, Bengal Tenancy Act, 
and it was held to be barred under that 
section ; during the pendency of an appeal 
before the lower Appellate Court s. 109 
was amended so as to remove the bar. It 
was held by this Court in second appeal, 
thatthe suit was not maintainable. The 
decision referred to above was commented 
upon at length by a learned Judge of this 
Court sitting siugly, and was dissented 
from Debendralal Khan v. Sudharam Roy 
(2). It was held by the learned Judge that 
rights of par'ies with regard to the in- 
stitution ct a suit were determined on the 
law as it siands at the date of the institu- 
tion of the suit: that the Legislature by 
the amendement ct the year 1928, expressly 
ereated in favour of the intending plaint- 
iff a right wh.ca ipterentially tock uway 
any other 1ignt which the defendant may 
have acquired by reason of tae dis:bility 
which 8. 109. Bengal Tenancy Act, as it 
s.ucd befcre amendment, had placed on 
the plaintiff. The decision from which we 
see nd reason to differ has been followed 
by a Division Bench of this “Court in 
Sécond Appeal No: 1944 of 1934, Adminis- 
trator General, Bengal v. Sachindra Kumar 
Roy (3), decided on January 7, 1937. bis 
to be noticed in this connection that in 
Gosia Behari Pramanik v, Nawab Bahadur 
of Murshidabad (1),. relied upon by the 
Oourts below, the- precise point arising for 
consideration in this appeal, did not arise, 
as it did in the unreported case, Adminis- 
trator-Generul, Bengal v. Sachindra Kumar 
Roy (3) referred to above. It is to be 


G 610 LJ 127;163 Ind. Oas. 271; A I R 1933 
173, 8 R O 583. 
3) 171 Ind? Cas 834; A I*R 1937 Oal. 237, 650 L 
J 90, 10 RC 315. 

(4) 40.0 W N 773; 165 Ind Oas. 294; A I R 1936 Cal. 
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in which the amendment of s. 109, Bengal 
Tenancy Act, was discugsed, it was ob- 
served shat the amendment of the year 


1928 was made for the purpose of remedy- ~ 


ing an evil, and itinvolved no injustice to 
a party; it was further observed that the 
Proviso to s. 109, Bengal l'enancy Act, > 
introduced by tha Amending Act should -` 
be given the widest possibie operation. 
We are in agreement with the opinion. 
thus expressed. i a a 
In our judgment the intention of the . 
Legislature in introducing a Proviso as ` 
was done by the Amending Act IV of 192s, 
wus to allow issues raised in proceedings 
under s. 103, Bengal Tenancy Act, which 
were not finally adjudicated upon by tne 
revenue authorities, to be subseq ‘ently 
tried by the Oivil Courts that intention has 
been clearly expressed. The bar to the 


‘ institution of a suit that existed by virtue 
- of a withdrawal of an application under 


s. 105 was removed.’ The amendment did 
not, in any way, affect the right to have fair 
rent settled or tne right of action in that 
behalf it determined the furum in which 
the right wasto be enforced. In the year 
1952, the plainiuff im the case before us 
had the right to bring the suit for assess- 
mentof rentin tha Civil Oourt in spi.e of . 
withdrawal of an applticatu:n under s. 102 . 
made in tke year 1910. 
sonance with the opinion expressed in the 
majority of the judgments of ths Court, to 
which reference has been made above, and . 
we hold thattne suit in waich this appeal 
has arisen was maintainable, regard being © 
bad to the provisions of s. 109, Bengal 
‘Tenancy Act, as they now stand. ‘The . 
decision of the Courts below, ou the ques 
tion cf the application of the rule of rea ' 


«judicata to tle case before us has received 


our careful consideration. The Oourts 

below have dealt with this part of the case 
in detail, and we have considered the effect ` 
of the decisions of the Courts in the pre- ; 
vious litigation of the year 1917, including 
the final decision of this Oourt given on 


` April 4, 1924. In our judgment the Judge in . 


the Court of Appeal below is right in hold- 


ing ‘that the plaintiff's claim in the present 
sult we not barred by res judtcata. 


In the Mbove view of the cas: before us, - 
the decisions of the Courts bel» and the 
decrees passed by them, must be rot aside, 
and direction must be given for tria cf the 
suit in which this appeal has arisen on 
the merits, on the footing that tre uit . 
was maintainable in view of s. 108, Bengale. 
Tenancy Act, as it now stands, and that 


his is in con- - 
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the plaintiff's claim was not barred by the 
rule of res judicata. The appeal is 
allowed, the decisions and decrees passed’ 
by tHe Courts, so far as they relate to the 
dismissal of the plaintiff's suit on prelimi- 
nary grounds, are set aside, and the case 
is remanded to the trial Oourt for decision 
on the merits of the plaintiff's claim for 
assessment of fair and equitable rent, 
regard being had to the -issues raised in 
the suit other than issues Nos. -l to 3 and 7; 
The costs in the litigation, including the 
costs in this appeal, will abide tke result 
ofthe decision after this remand: .. . 
Ne! _ Appeal allowed. 
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,. Manowar LALL AND OHATPERJI, JJ. 
BADRI SINGH-—PLAINTIFF—APPELLANT 


: '  wersus C 

. OHHOTU SINGH ann: ctages— 

DEraND«NTS—RESPONDENTS 
Minor— Compromise - Court knowing that minor is 

involved incompromise—No express order that com- 


= 


omise is beneficial to minors — Presumption that tt . 


s complied with the requirements of law—Compro- 
mise, tf binding on minor. - 
In case of a compromise, it is enough if the atten- 
tion of the Court is directed epecifically to the fact 
“that there is a minor involved and the compromise is 
brought to 1t8 notice and if thereafter a dearee 
is.ordered to be passed in terms ofthe compromise, 
if must be asstmed that the Court has complied with 
the requirements: of the law tp Gd Be 
‘O. A. frcm the original decree of tte Sub- 
Judge, Gays, dated February 13,1933. 
“Sir Manmatha Nath Mukherji, Sunder Lal 
and - Ramnandan Prasad, for the Appel- 
lants. ar 
` Messrs. S. M. Mullick, K. N. Varma, R. P. 
Jaruhar and E. K. Prasad, for iLe, Respond- 
ents. . TT. - . , 
-Manohar Lall, J.—This is an appeal. 
by the plaintiff against æ decree passed by 
the- learned Subordinate. Judge on Febru- 
ary’ 13, 1933, decreeing in part a suit for, 
partition, by a preliminary decree. The 
plaintiff being dissatisfied has appéaled 
to this-Court. The case has taken a very 
tortuous course as appears-from a study. 
of the orderskeet, which is prinio at. 
pp. 47 48 of the paper book. suit 
was instituted in 1930 and on June 6, 
1931, the parties asked the Gourt for an 
opportunity to file a petition of compro- 
mise. Accordingly two days afterwards a 
petition of ‘compremise was filed. The 
guardian ad litem of the minor defend- 
asty “No, 7 also applied . for permission to. 
" g 


-$ 


- Bubordinate Judge set 
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compromise the suit on behalf of all 
the minors. On June 18, 1931, the Court 
‘accepted the compromise petition and paes- 
ed the following order: 

“Let the suit be decreed in’terms of the compro- 
-mise petition, filed on June 8, 1931. It is decreed 
‘ex parte agains} defendant No 13, Let a final decree 
be prepared. The compromise petition will form 
a part of the decrees. The suit is dismigse | against 
‘the ‘pro forma defendant No. 15.” > . 


“ It appears that thereafter on Ma 
1932, i. e. about a year afterwards: i 
‘learne& Subordinate Judge . proceeded to 

- review the order cf-June 18, 1931, under 
the provisions of O. XLVIL r 1, read with 


IB. 151, Civil Procedure Code, and he set 


|, aside the compr: mis so fer ag the minor, at 


. ‘whose instance he was moved, was concern- 


ed, upon the ground that inasmuc - 
fendants, Nos. 2 to 5 who have ater 
share in the properties 
mise properties of the value of 5 
whereas the.minor defendant No a 
< Bhare was ‘algo’ one third, x 
, of the value cf Rs. 302-14-0. The learned 
go aside’ the com- 
prom'se upon-his view that it was not 
for Le benefit ofthat minor. He also took 
into ccnsideraticn the fact, that there WAS 
no express order recording that the con- 
promise was fur the benefit of the minr 
Accordingly the. suit was restored to lis 
original number resulting, after hearing 
in tte decree of February 13 1933. as 
already indicated ‘The learned Subordi- 
rate Judge was in error when he thought 
thal it was recessary that there should 
have been an express order stating’ that 
the compiomise was for the benefit of the 
minor. It has been repeatedly held by 
the Privy Council that it is cnough if the 
attention of the Court is directed Specific- 
ally to the fact that there is a minor 
, Involved and the compromise is brought 
to its Aotice and that if thereafter a ioe: 
is ordered to be passed in terms of the 
compromite, 1t must be assumed that the 
Oourt has complied with the requirements 
of the law. But however that may be, the 
situation is that the party affected not 
having appealed against the order of 
May 28, 1932, the appeal has to be decided 
og Ae raion 
_ 1s appeal came up for hearin 
times before the Bench presided’ over by 
my Lord the Chief Justice and we gave 
repeated opportunities he guardian of 
the minor to take special instructions from 
his client as to why” the compromise of 
June 8, 1931, should not be given effect 
tó by this Oourt. It was then brought to- 


got by the ecmpro- | 


got properties ` 
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our notice that the minor is now worse 
of than what he got by the terms of the 
compromise. Sir Manmatha Nath Mukherji 
appearing on behelf of the appellant and 
Mr. Sushil Madhab Mullick appearing on 
behalf of defendants Nes. 2 jo 5 have 
assured us that this is so. Under these 
circumstances it is difficult to see why 
the minor should not accept the terms 
of the compromise, which wal already 
entered into by his guardian in the pre 
sence of the other members of the family. 
We are.satisied that the compro- 
mise is for the benefit of the minor and 
to his advantage. We have heard Mr. 
Rajkishore Prasad at length on behalf „of 
defendant No 7 but heis unableto convince 
us that the minor is not benefited by thia 
compromise. It is unfortunate that this 
litigation has been prolonged owing to the 
fact that the learned Subordinate Judge 
took a very strict view of the provisions of 
O. XXXII and owing tothe fact that on a 
summary decision of the merits of the 
case then before him, he was satisfied that 
the minor -had not been fairly dealt wifh. 
On the findings in the present case, how- 
ever, it would appear that a number of the 
properties sougat to be purtitioned are 
self acqnired properties of some of the 
party defendants in which the minor 
would hare no share AL all, On this view 
also, the compromise which was accepted 
by the Court on dune 18, 1931, should be 
accepted in the interests of all the parties 
concerned. The result is that the appeal 
is allowed and the judgment ‘and decrce 
of February 13, 1984, are set aside. The 
cuit will be decreed in terms of the petition 
of compromise filed on June 8, 1932, i.e. 
order No. 28 of June 18, 191, will be 
restored. The ex parte decree against de- 
fendant No. 13 will stand, no appeal having 
been preferred by him from that rder. 
The cross objection is not pressed. 
Chatterji, J.—I agree. 
D. Decree set aside. 
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wife in lieu of deferred dower—Application tn in- 
oenen within one year from sgle—Sale held fraudu- 
ent. ; 
The deferred dower, becomes payable only on the 
expiration of the period specified. If no period is 
fixed, it becomes payable on the dissolution of the 
contract of marriage either by divorce or by death. 
[p 77, ool. 2] f 

A person who was in debts sold hisehouse to his 
wife in lieu of her deferred dower, Bome days 
before sale he had received 8 notice from his ore- 
ditors for payment. of their debts. Within one year 
from such sale the person applied for being adjuďdg- 
ed insolvent. There was a great prêbability thatthe 
husband had retained an sdvantage to himself by 
such sale: 

Held, that under the circumstsnces the transfer 
was tainted with fraud and must be set aside. 
Ma Pwa May v. S. R.M. M, A. Chettyar Firm (4) and 
Madan Gopal v. Lahiri Mal Janki Das 5), relied 
on. 


O. R. P. from an order of the District 
Judge, Ludhiana, dated February 6, 1937. 

Mr. Achhru Ram, f.r the Petitioners. 

Mr. D N. Aggarwal, for the Respondent. 

Order.—This petition has arisen from 
proceedings under s. 53, Provincial [nsol- 
vency Act. It was lodged and admitted as 
& second appeal but on objection being 
taken at the hearing, Mr. Achuru Ram for 
the Petitioner immediately agreed that no 
second appeal lies and this has been. 
treated as a petition for revision under the 
Proviso to 8s 75, Provincial Insolvency 
Act. The insolvent is one Ismail who was 
adjudicated on October 2), 1935, on his | 
Own petition dated June 3, 1¥35. On 
August 3, 1934, he had sold a house by a 
registered dced to his wife Musammat 
Fatima “for Rs. 1,500, being Rs. 900 dower 
and Rs. 600 the value of ornaments On 
July 27, 1934, he had received a notice 
from some of his creditors fo: payment of 
their debts, the notice having been des-: 
patched on July 25, 1934. After Ismail’s 
edjudication, the Official Receiver made an. 
application unders. 53, Provincial Insol- 
vency Act. There is no doubt that Ismail 
has been adjudged insolvent on the peti- 
tion presented within two years of the trans- 
fer (the time is less than one year), and ' 
the question is whether the transfer was 
made in favour of Musammat Fetima in 
good faith and for valuable consideration. 
Both, good faith and consideration are 
requis unders. 53, Provincial Insolvency 
Act. e case of the insolvent and hi 
wife is that Rs. 600 was due to her for her 
ornaments and Rs, 900 for dower. Ismail 
married Musammat Fatima in. 1902 and a 
kabainnama was drawn up on that occasion 
which recites (aj) that he had given her 
ornaments worth Rs. 200 and (b) that dower 
was fixed at. Rs. 900 of which one-third. 
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was prompt, the balance deferred Besides 
this, certain 1elatives said that tLey had 
given the bride ornaments worth Rs. 400 
on ihe occasion cf her marriage. Admittedly 
in 1930 Ismail sent Rs 1,000 to one of his 
creditors and he said that he sold these 
ornamentse for Rs. 600 which went towards 
this sum. The Insolvency Judge did not 
believe that Musammat Fatima’s relatives 
gave her ornaments worth Rs. 400 and he 
did not belfsve the story or the sale of 
the ornaments for Rs. 600. As for the dower 
debt, he said Rs. 300 was prompt, and 
Rs. 600 deferred, and ordinarily demand 
for deferred dower is cnly made after the 
death of the husband or after divorce. 
He, therefore, set aside the trausaction on 
the ground that it was fraudulent except 
that Musammat Fatima might prove as a 
creditor, her prompt dower. 

“The learned District Judge accepted the 
appeal of Musammat Fatima. He Leld 
that all the ornaments had been given to 
Musammat Fatima on the occasion of her 
marriage apd that they were scld_ for 
Rs. 6C0. Followi: g certain ralings be also 
held that a Muhammadan wife had aright 


to demand deferred dower at any time. He, | 


‘therefore, upheld the transaction in full. 
Mr. Achbru Ram for the petitioning cre- 
diter admitted that the District Judge’s 
finding about the sale of the ornaments for 
‘Rs. 600 was a finding of fact ard binding, 
but Le argued that Musammat Fatima had 
“no right to demand deferred dower ‘until 
the death of her husband or her divorce, 
that the consideration to the .extent of the 
‘deferred dower: was bad and that the 
transaction ‘was tainted with fraud and 
must be set aside. Mr. D. N. Aggarwal 
_ for the respondent argued that the Disjrict 

Judge had found that the ‘transaction was 
bona fide and that this was a finding of 
fact which could not be impugned in revi- 
sión. It appears to me that the question 
of law is involved whether Musammat 
Fatima cculd demand her deferred dower 
before divorce cr widowhood. Mulla’s Mu- 
hammadan Law (10th Edn.), para. 1 
‘states: 

“The amount óf dower is usually split into two 

“parts one called “prompt” which is pk on 
‘demand, and the other called “deferredfwhich is 
‘payable on dissolation of marriage by death or 
divorce;" 
‘and the iule is stated in very similar terms 
‘in. other works of authovity on Muham- 
madan Law,-e.g, Wilscn’s Anglc-Muham- 
“madan Law (6th-Edn.):p. 120, para. 46; 
age also Baillie’s ‘Digest ‘of -Muhammadan 
‘paw, 1875; P, 92, a 


“It is usual, however, to divide the dower into two 


parts, one termed moowujjul or prompt which is 
immediately exigible: the other moouxjjul or 


deferred, which is not exigible till the dissolution 
of the marriage. The payment even of the exigible 
part of the dower is not unfreqaently postponed 
till that event: c. f. idem p. 129" 

Macnagtften’s Precedents of Muhammadan 
Law (Edn 2) 1897 does nct say when 


‘deferred dower is due. Syed Amcer Ali's 


Edn. 5, Wol. 2 p 442, savs: 

“Th. ion which is payable immediately is 
called the mahri-t-muajjal ‘prompt’ or ‘exigible' 
» . « . The other portion is called mehri-i- 
muwajjal ‘deferred dower’ which does not become 
dus until the dissolution of the contract. 
Generally speaking, among the Mussulmans of 
India the deferred dower is a penel sum, which 
iagallowed to remain unpeid with the object of 
compelling the husband to fulfil the terms of the 
marriage contract in their entirety.” 

At p. 447 the learned author writes: 

“The prompt portion of the mahr may be realised 
by the wife at any time before or after consum- 
mation; the deferred portion remains upaid until 
the dissolution of the contract or such other time 
as its payment may have been postponed to. There 
is no rule by which it recessarily follows that 
postponed or deferred dcwer becomes :ealisable only 
on the death of the husband, or if he bappen 
to divorce the wife, on such divorce. The gcat 


- difference between prompt and deferred dower is 


this: the portion of the dcwer specified im the 
contract as prompt is payable and realisable at once 
and the wife can refuse all conjugal rights on the 
part of the husband until it is paid. Ag regerds 
postponed dower, it becomes payable only on the 
expiration cf the period specified. Ifns period 15 
fixed, it becomes payable on the dissolution of the 
contract.” 

Mr. Aggarwal for the, respondents relied 
on the second sentence of this paragraph 
as authority that a wife can demand 
deferred dower at any time. Redd with 
its context and especially with the passage 
at p. 442, I do not think it means this, 
but only. that deferred dower may be 
realised af any time fixed at the time of 
the marriage. Mr. Aggarwal also relied 
ona certain number of judicial authorities, 
mcst of which come from Allahabad. In 
Suba Bibi v. Balgobind Das-(1) where an 
indebted husband had transferred property 
to his wife in lieu of dower, it was held 
ttere was good consideration even though 
the dower was deferred; but cases of 
insolvency were excepted, Straight, J. 
saying : 

“A genuine sale made for good and valid consi- 
deration to one creditor, even if effected to delay 
and defeat another, apart of course from cases in 
Which either insolvency or bankruptey is involved, 
is not void.” Š 


‘In Nasimunnissa v. Abdul Kadir, 43 ind. 


Oas. 280 (2), a caseerelied on by the Dise 
(1) 8 A 178; AW N 1856, 5L 


gi 1 Tod. Cas. 260;/A IR 1918 Oudh'29;20 OQ, 
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rict Judge, Stuart, A.J. O. eaid : 
“In the Courts below . . it was agreed 


that the dower was prompt dower . . . . Bus, - 


whether it was prompt or deferred, a Muhammadan 
wife can ‘hardly be stated to be guilty of fraud if 
she ‘asks her husband to pay her dower, even if 
that dower be deferred. Of course jt may be said 


that ordinarily a Muhammadan wife does not claim | 


her dower during her husband's life-time, and 
‘frequently’ never claims it atall. But that circum- 
stance is immaterial. A Mubammadgn wife has a 
right to claim dower, and she can anthtcs that right 
as she wishes and how she pleases.” 

These remarks are strong but biter, 
the case being cne of promp’ dower. In 
Mangat Rai Hira Lal v. Sakina Begam 
(3), 8 case of transfer to a wife in lieu of 
dower by an indebted husband but, not 


onder the Insolvency Act, Suba Bibi v. 


Balgobind Das (1) was followed and it was 
said : " 
“A wife is not entitled as of right to demand the 
payment of her defeited dower debt and cannot 
orce such a claim, but if does demand it 


and if the husband thinks fit to pay it or to make . 


a transfer of property in her favour in lieu thereof, 
he is legally competent to do so and such transfer 
will be valid.” 


tie This, however, was not under ths [nsol- 
vency Actand no case was cited in which 
transfer of properiy by an insvulventor a 
man shoilly afterwards adjudged insolvent 
to- his wife his been upheld, the considera- 
tion being deferred dower. Anoth r test 
in these cases is: did the debtor -retain 
any advantage for himself: see Ma Pwa 
May v. S.R M.M. A. Cheityar Firm: (4) 


* quoted in Madan*Gopal v. Lahiri Mal Janki 


«id 


Das (5) at’ pp. ~ 198-198". “In the-Privy 
‘Council'case, there was, moreover, no qués- 
tion of bankruptcy. Now, in the present 
“case, while making over the house to his 
wife there is a strong’ suspicion that the 


insclvent retained a benetit for himself, ' 


- Jy his evidence indeed he said: 


“I do not live with my. wife sincs a ‘year. 1 


cccagionally visit her, I -do not sleep in the. 
® 


house at night,” - 

It ig remarkable that a husbaud so fond 
of his wife as to pay her deferred dower 
‘before it was actually due should never 


sleep a night in the house, Considering. 


all the circumstances, that the transaction 
took place a few days after a demand-bg 


the creditors, that the husband ‘applied -to . 
be adjudged insolvent within a year, that. 


(3) A IR 1034 All, 441; 149 Ind. Uas. 1211; (1934) 
ALJ 64; 6 RA 1094. 

4) 7 R 624; 120 Ind. Cas. 645; A I R 1999 P O 
219 661 A 379; PL W 481; 344 OW N 6: 6 OW 
N £69; (1929) M W N 941; Ind. Rul. (1930) PO 5; 32 
Bom LR 117; 68 M L J 58; (1930) A L J 538<P. 09. 

(5) 12 Lah. 194; 130 Ind. Oas. 62, AIR 1930 La 
1027; 31 P L R 775; Ind, Rul (1931) Lah 354, 
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in all probability he 1cinins a great advan- 
tage for himself, I am‘of opinion that the 
transfer in so far as it was for deferred 
dower is tainted with faud. That being 
so, the whole trans iciion must be set aside: 
Madan Gopal v. Lahir Mal Janki Dae (5). 
I, therefore; accept this petiton and hold 
that the transaction whereby Ismail trans- 
ferred his house to Musammat Fatima is 
void. The costs througnout will be borne 
by her. ne 
8. Petition allowed. 


f 
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JaMasanp UHATTRRII, JJ. 
Tun BANK or BIHAR, Lro., OHAPRA— 
- APPRLLANT 
versus mt 
MAHAMMAD ISMAIL —PLAINTIPR AND 
MAULAVI ALI ANDANOTHRR-—, 

DHEENDANTS-— RRi PON DENTS 
Alorigage —Release—J oint morigage—Assignment of 
mortgagee rights— Assignee releasing one of morigagora 
-Release disputed-—Assignee executing sub-mortgage 
of entire property including share of released mort- 
gagee——Suit by assignee for declaration that release 
+3 without consideration and not bindtng—Suit com- 
promised — Release admitted — Possession given to 


a 


‘released mortgagee after satisfying sub-mortgagee’s 


claim by certain date— Possession not given as stipulat- 
ed—Surt for possesston — Delivery resisted by sub- 


1, mortgagee—Held possession of released mortgagor was 


postponed to the rights of sub-mortgagee. ee 
-A Muhammadan died leaving bahind him sons and 
daughtéis. Hiseldest son M, for himself and as guart- 


: dian of his brothers,-together with other heirs execut- 


ed a usufructuary mortgage whéieby they obtained a 
loanon security of ceitain villages. The usufruc- 
tuary mortgage changed hands by assignments until 
it game into possession of 5 wite oi M, one of the 
brothers. Subsequently § executed a deed by which 
she purported to release to another brother M his 
share in villages whichshe wasenjoying as usufruc- 


~ tuary mortgages. The deed was not registered ; and 


while M was endeavouring to procure registration, 
Sexecuted another deed whereby she granted to the 
Bank of Bihar a sub-moitgage ot the whole of «the 
property which had been mo:tgaged, including the 
areofM S declined to admit execution for the 
egistration of her-deed of release to M; but he obtain- 
ed compulsory registration. § thereupon instituted 
a suit against M praying for a declaration that no 
1ti@ ofthe consideration for the deed of release 
d bN paid by M. The case went m appeal and 
on Febry 9, 1948, this appeal was disposed ot by.a 
compromise between M and 3. Therein ıt was agı eed 
that the deed of release should be treated asa valid 
and operative document, but that M should not be 
entitled to take possession of his share in the 
villages until the end of 1339 Fasili. ‘From Apry, 
1928 until the delivery of possession ofthe propert 
to M, S was to pay him annually the sum of Rs. 126, 
8 undertook to 2 her sub-mortgage tothe Bert: 
of Bihar by the endof 1839, and if pecensary, to gig 


> 


18.8- 


, further security to the Bank for the balance which 
might bedue in order that she might be able to 
pee in possession‘of hia share in the villages by 

340 Fasli. At a later date S assigned the whole 

‘ mortgage to the Bank of Bihar. M failing to obtain 

- possession of his share in the villages put his decree 
based onthe compromise of Febiuary 9, 1928, into 
execution. He obtained an order- against S for 
delivery of possession of his share in the two villiges; 
but when an attempt was made to eftect delivery of 
possession, the Bank of Bihar resisted the writ. 
M instituted the guit against the Bank, impleading 
also his brother M and 8, praying fora declaration 
thatthe Bank ef Bihar had no right to resist the 
delivery of possession to him. He claimed that the 
deed af nae executed on May 32, 1822, was a bind- 
ing document made for consideraticn, 80 that the 
oy mor gak made by 43 did not affect his 

are : ‘ 
: Held, that whatever payment mayor nfay not have 

- been made in 1922, the contract by which the plain- 

tiff was now bound and which he could apply for his 

_ own benefit was. the contract of February d, 1928. 
Fy that contract his rights under the deed of release 
were to be enjoyed in a modified form from April, 
1828, and were definitely to be postponed to the rights 
enjoyed by the Bank of Bilar under the mortgage 
bond of July 14, 1922. Therefore until the Bank's 
claim under the mortgage of July 14, 1922, was 
definitely satisfied, the plaintifi could not resist the 
claim ot the Bank to remain in possession of the 

“ moitgage property It might Le uue to say that the 
plaintifi was not bound by the assignment of 1931 so 
far as this assignment Might wuk to his disadvant- 
age ;butit was clear that he could nut claim to. oust 

. the Bank irom enjoyment of his property unless he 
could demonstrate tnat the debt to the bank which 
was incurred on culy 14, 1922, had been satisfied, 

- whether 8 might recover his property by assigning 

“ other secuiitics to the Hank, or whether she or the 

plaintiff might be able to satisfy the Hank by 
paying off the proportionate amount of the mortgage 
debt. [p. 81, cols. 1 & 2} 


Appeal from a decisicn of theeSubordi- 
hate Judge of Chapra, dated September 
5, 1935. ta “ Me a i | 

Messrs. S. M. Mullick and N.C. Ghose, 
for the Appellant. a 
_ Messrs. K. Husnain, B. N. Mitler 
Syed Alt Khan, fcr the Respondents. 
= dames, J—The late .Manlavi Abdul 
„Gaffar died on August 28, 1897, leaving 
hve scns and two daughters of whom fcur 
sons and cne daughter were minors; Al dul 
'. Gaflar died in a solvent- condition, but 
- 16 was necessaly in order to pay off his 
debts to borrow money on the property 
which he left. His eldest son Maulavi 


„and 


_ chat of Bidag LÊS v. anA mab tomate, (BAT) 


song of the late Abdul Gaffar 


- fd 


Shaima, wife of Maulavi Ali, one of the 
On May 


22, 1922, Musammat Shaima exscuted a 


“Was 1otslid ard. inoperative. 


deed by whicn she purported to release tu 
Muhbaumad Ismail, another son of Abdul 
Gaffar, his share in Dapehbhu and Dapzhhu 


Kondar Which she was enjoying as usu- e 


fructuary mortgagee. The deed was not 
registered; . and while Muhimmad [sma] 
wis endeavouring tò procure registration, 
Musammat Shaima execuled another deed 
on Yuly 14, 1922, whereby she granted to 
the Bank -of Bitar a sub mortgage of 
the whole of the property which had been 
mortgaged in 1899, including the share uf 
Muhammad Ismail. | Musammat Shaima 
déclined to admit execution for the reg,s- 
tration of ter deed of release to Muhammad 
Ismail; but Le obtained compulsory 1e- 
gistraticn on` November 22, 1922. Musam. 
mat Shaima thereupon instituted a suit 
against Muhammad Ismail, praying fora 
declaration that no portion of the considera- 
tion. for the deed .£ release had been 
paid by Muzammad Ismail, and that it 
In tre suit 
Afusammat Shaima produced a cleque on 
the Bauk of Bibar for Re, 3,000 drawn 
by Muhammad Ismail, and dishonoued 
by: the Bank on the. ground that the drawer 
bad no effects, stating that s:e had been 
induced to execute tue deed of. release 
by the payment to her of this’ cheque. 
Muhammed Ismail | alleged that ten months 
before he had paid lis. 00 to Musammat 
Shaima for which she had given him a 
receipt which Le -produced and that on 


. the day. when tLe deed was registered, he 


had given Rs. 2,665 in cash and had 
given a cheque fur Re. 340. Tne Sub- 
ordinate * Judge -accepted Musammat 
Shaima’s account of. the transaction and 
decreed the sut. Muhammad Ismail 
appealed from that decision tothe High 
Court. On February 9, 1928, this appeal 
was disposed of by a compromise between 
Muhammad Ismail and Musammat Shaima. 
Therein it was agreed that the deed of 
release should be -treatei as a valid and 


-operative document, but that Muhammad 


Muhammad Makki, for himself and. as. 


guaidian of his brothers, togeth with 
. other heirs cf” Abdul Gaftar, AliAAshghar 
and Bibi Amna, executed a usufructuary 
mortgage wrereby they obtained Rs.:12,300 
on the security of three vilages of which 
we are here concerned with two, Dapehbu 
and Dapchhu Kendar. The: vetfiructuary 
mortgage changed hands: by assignments 
z potil it came into possession of Musammat 
o s 


+ - 


Ismail should not be entitled to take posses- 
sion of his share in the villages until the 
end of 1339 Fasli. From April 1928, 


until the delivery of possession of the 


property to Murammad Ismail, Musammat 
Shsima was to pa} him Ronually the gum” 
of Ks. 120 Mustmmat Shaima undertook’ to 
redeem her sub mofigage to the Bank of 


“Bibar by the end- of 1339, and if neces- 


Bary, to give father security to the Bank” ° 


e * 


6 


‘of Bihar resisted the writ. 
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for the balance which might be due in order 
that she might be able to place Muham- 
mad Ismail in possession of his share in 
the villages by 1340 F'asli. At a later 
date Musammat Shaima assigned the 
whole mortgage of 1859 to the Bank of 
Bihar. 

Muhammad Ismail, failing to obtain 
possession of his share in the two villages 
put his decree based on the dompromise 
of February 9, 1928 into execution in the 
Court of the Subordinate Judge of Chapra 
He obtained an order against Musammat 
Shaima for delivery of pcssession of his share 
in the two villages; but as would naturally 
be expected, whenean attempt was mgde 
to effect delivery of possession, the Bank 
In preceedings 
under O. XXI, r. 97, the Subordinate Judge 
found that the Bank of Bihar was in 
pcessession, whereupon Muhammad Ismail 
jnstituted the present suit against tke 
Bank, impleading alsohis brother Maulavi 
Ali and his brother's wife Musammat 
Shaima, praying fora declaration that the 
Bank of Bibar had no right to resist tle 
delivery of possession to him. He claimed 
that the deed bf release executed on May 
92, 1922, was a binding document made 
for consideration so that the sub mortgage 
made by Musammat Staima did not affect 
his share, and that he was also not 
affected by the deed of assignment execu! ed 
by Musammat Shaima on Seplember 2, 
1931. 

The found that 


Subordinate Judge 


‘Muhammad Ismail had paid consideration 


for the deed of May 22, 1922, remarking 
that as tbis was a transaction between 
Muhammad Ismail and Musammat Shaima, 
the Bank of Bihar was not éntitled to 
raise the question of whether considers 
tion had been paid or not. The transac- 
tions leading up tothe execution ôf the 
deed of assignment of September 2, 1931, 
are not very clearly explained: but the 
learned Subordinate Judge has found 
that the Bank of Bihar knew before 
accepting the assignment in 1931 that 
Musammat Shaima had executed the deed 
of release and the compromise relating 
to the plaintiff's share, and knew that 
she had, therefore, no right to execute 
the deed assigning her interest under the 
mortgage of 1899 to {he Bank. He accor- 
dingly found that the deed of assignment 
was not binding on Muhammad Ismail 
and thatthe Bank %f Bihar was not en- 
titled to resist the delivery of possession 


: 01 hig share to the plaintiff. 


+ 
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The plaintiffs case in this litigation 
rests on the deed of nelease of May 22, 


1922, and the subsequent contract dealing 


with it which forred part of the decree 
of the High Oourtor February 9, 1928. 
We find that on February 9, 1928, the 
plaintiff Muhammad I-mail agreed with 
Musammat Shaima that the deed of release 
should be treated as a valid and operative 
document but Musammat Shaima in this 
compromise nowhere suggests that full 
consideration for the deed had been paid 
by Muhammad Ismail; and neither party 
suggests in this compromise that the deed 
is to be regarded as having taken effect 
on May” 22, 1922. Indeed it is meade 
clear that it ig to be treated as coming 
into effect for the first time in a 
modified formin April 1928, and that its 
effect is to be postponed tóthe effect of the 
sub-mortgage which had been execuled .cn 
July 14.1922, in favour of the Bank of 
Bihar. It is specifically provided that the 
Bank of Bihar is to remain for the present 
in possession of the mortgaged property; 
aud provision is made between Muhammad 
Ismail and Musammat Shaima for cratis- 
faction of the claimsof the Bank before 
any p:ssession is to be delivered to 
Muhammad Ismail. 

Mr.8.M Mallick on behalf of the ap- 
pellant argues that the plaintif in the 
present suit could not properly claim that 
his deed of release of 1922 should be 
treated as having had any effect before 
April 1928 or as having had the effect 
of invalidating any part of the sub- 
mortgage of 1922, even if ample: proof of 
payment of consideration had been furnish- 
ed by the plaintiff, because the plaintiff 
Myhammad Ismail did definitely by the 
contract of February 9, 1928, recognise the 
validity -of the sub-mortgage to the Bank; 
but he further argues that the payment of 
consideration by the plaintiff has not been 
proved in the present case. 

In the present proceedings the plaintiff's 
brother and sister-in law -did not enter 
appearance, so that- the plaintiff in 
proof of consideration was able once more 
to come forward with the evidence which 
he adduced in the tile suit~ of 1922, 
on thi asion without the embarrassment 
of having an obviously more plausible story 
told by Musammat Shaima on the other 
side, with the production of the dishonour- 
ed cheque. He tells us that ten months 
before the execution of the deed of release 
he paid Rs. 2,500 and that on the day of 
execution of the deed he paid Re. 2,66519 
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cash and a cheque for Rs. 340. He telle 
us that Musammaés Shaima: gave him a 
receipt for Rs. 2,500; but he has not pro- 
duced the receipt in the present case, 
probably thinking it safer not to do so 
after his experience inthe previous title 
suit. No corroborating evidence has been 
adduced; and for the story of the pay- 
ment of consideration we have nothing 
but this evidence of the plaintiff. The 
learned Subordinate Judge does not say 
that he believes the plaintiff's evidence; 
buthe thinks that the admission of 
Musammat Shaima that the deed of release 
is a valid document proves that, she had 
received consideration. He fartfer re- 
marks that as it was a transaction between 
Muhammad Ismail and Musammat Shaima, 
the Bank of Bihar was not competent to 
challenge payment of consideration. On 
this point itis sufficient to remark that if 
the plaintiff sets out to prove payment of con- 
sideration as affording in itself conclusive 
evidence that parties must have intended 
in 1928 that the deed of release should be 
treated as valid from the date of ‘execu: 
tion in 1922, the plaintiff must prove what 
he sets ont to prove. The deed of release 
describes payment. of the sum of Rs. 5,575 io 
one lump sum, while the various payments 
described by Muhammad. Ismail come in 
all to asum of Rs, 5,505. But however that 
may be, I do not consider that the uncorro- 
borated evidence of Muhammad Ismail can 
be considered sufficient to prove the actual 
payment of consideration for the dted of 
Telease in May 1922. The admission ‘which 
the learned Subordinate Judge ‘referred 
contained in the compromise of February 
9, 1928, does not prove ‘anything’ of'this 
Kind. Muhammad Ismail may possibjy 
have paid something to Musammat Shaima 
in order to compromise the appeal in the 
High Court; but it certainly cannot be 
Inferred from the terms of that compro- 
mise that full payment of consideration had 
beem made six years before. I would, 
therefore, set aside the findings of the learn- 
ed Subordinate Judge that payment of 
consideration for the deed of release in May 
1922, has been proved by the plaintiff, 
and find asa fact that this payme as 
not been proved. 

Whatever payment may or may not have 
been made in 1922, the contract by which 
the plaintiff is now bound and which he can 
apply for his own benefit isthe contract 
of February 9, 1928 By that contract as 
I have said his rights under the deed of 
rolase were to be enjoyed in a modified 
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form from April 1928, and were definitely 
to be postponed tothe rights enjoyed by 
the Bank of Bibar under the mortgage 
bond of July 14, 1822. Therefore, until 
the Bank’sclaim under the mortgage: of 
July 14,1922, is definitely satisfied, the 
plaintif cannot resist the claim of the Bank 
to remain in possession of the mortgaged 
property. It may betrue to say that the 
plaintiff inot bound by the assignment of 
1931 so faras this assignment may work 
to his disadvantage; but it is clear that he 
cannot claim to oust the Bank from en- 
joyment of his property unless he can 
demonstrate that the debt to the Bank which 
was incurred on July d4, 1922, has been 
satisfied, whether Musammat Shaima may 
recover hisproperty by assigning other 
securities to the Bank, or whether she or 
the plaintiff may be able to satisfy the 
Bank by paying off the proportionate 
amount ‘of the mortgage debt. As the 
plaintif makes no claim ‘that this has 
been done, and indeed’ claims that the 
Bink-has no right to obstruct his entry, 
this appeal must be allowed and the 
plaintiff's suit must be dismissed with costs 
throughout. | ° ~ { 

Chatterjee, J.—I agree. 


D. ; - Appeal allowed.: 


LAHORE HIGH’COURT 
Second Civil Appeal No. 1534 of 1936 
: May 11,1937, .. . 
rhe” BRIDE, J. 
KRISHNA CHANDRA—PLaIntire— 
e APPRLLANT 


e | versus _. 
GOPAL CHAND AND ofases —DareNpANTs 
+ tg =u RESPONDENTS 
Torts:Nuisance—Injunction—Door of privy when 
left open constituting mnuisance—Proper form of 
injunction, * `° 7 to l 
here the door of a privy which abuts the pub- 
lic street, constitutes nuisance only when it ıs left 
open, the proper form of an injunction in a suit is 
to ‘require the owner to put up a suitable spring 
door for the privy... |” 4 
_ 8. O.A from the decree of the District 
Judge, Hissar at Gurgaon, dated April” 29, 
1936. oe | = 
‘Mr. Shamair Chand; for the ‘Appellant. 
Mr. F.C. Mittal, forthe Respondents. - 
dJudgment.—-This ,is a second appeal 
arising out of a suit ‘by the plaintiff for 
joint possession of-a site and inthe alter- 


paren 


‘native for an injunction restraining the 


defendants from using it for-purposes of a 


latrine, which he alleged -WaS8 a nuisanee, 


; , aae Ê PIERS 
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The claim for joint possession was held to 
be not proved, but the trial Court gave an 
injunction requiring the defendants to 
close the door of the privy which opens on 
the public street, and requiring him to 
construct another door for thee sweeper to 
clear the privy frem inside. The learned 
District Judge, however, accepted the appeal 
and dismissed the suit, holding that it 
was not proved that the nuisance was 
actionable. oe 

The learned District Judge has found 
that ifthe door ofthe privy is left open, 
the privy constituted a nuisance, and there 
is evidence to show that it does cause 
nuisance in this way. The defendant does 
not admit tŁat the door is left open, but 
he is willing to have a spring door, so that 
there is no chance of the door being left 
open. This seems tome the best solution 
of the difficulty on the finding of the learned 
District Judge. 

I accordingly accept the appeal and 
dag the plaintiff an injunction requiring 
the defendant to put up a suitable spring 
door for the latrine where it abute «the 
public street, which would automatically 
remain closed except when a person is 
entering or coming out. The parties to 
bear their costs of this appeal. 


B. =~ Appeal allowed. 
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l LAHORE HIGH COURT - 
First Civil Appeal No. 1459 of 1935 
January 18, 1937 ; 
| OoLpsTRBAM AND BHIDH, JJ. 
Musammat FATIMA SULTAN— DEFENDANT 
; —APPELLANT ° - 


VETEUS r 
NISAR ALI KHAN ND OTARRS—PLAINTIFYFS 

` AND OTHBRS——DEFENDANTS —Responpants. 
 Oustom—-Evidence—Recent instances i of family 
. exstom being followed—Custom, if should be taken as 
anctent—Custom (Punjab)—Succession—Female in- 
terest in conflict with male interest—Custom of 
Jemale's succession— Absence of documentaèy records 
—No instance of claim by female actually made or 
denicd—Evidence showing that daughter's assent 
was always taken when ‘succession went to her pre- 
eae ne, tf enough to prove exclusion of 


PN m 

. There may be cases in which the evidence of a 
few and comparatively recent instances of a family 
custom being followed may be accepted as proof 
that the custom js ancieyt. Ratilal Nathalal v. Moti 
Dai Binko a kani (5), = pa 

i en the interests of a ale are in conflic 
ghoee of a male and éhe only evidence ig Aha 
jnatances of succession without any documentary 
yooord of the custom alleged, such as a ‘Tegularly 

- gompiled riwaj-t-am, the instances can ordinarily 
hare small evidential value unless they show that 
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a claim by a female has been actually made and 
denied. In case where there ds no evidence that any 


-female ever claimed an inheritance which was 


denied, while there is the admitted fact that when 
a will was made in favour of a nephew to the pre- 
judice of a daughter and a son,-the testator took 
precautions to obtain the daugbter’s assent as well 
as the son's the evidence does not prove that in 
the family of the parties, females do fot inherit. 

F. O. A, from the decree of the Assistant 
Collector, Lahore, dated May 8, 1935. 

Messrs Saleem and Darbari Lal, for the 

e Ld = 


Appellant. 


Messrs. Barkat Ali, Abdul Aziz. and 


‘Nazar Muhammad for Mr. Jamil, for the 


Responcents (Plaintiffs). 


Coldstream, J.—This is an appeal 
against a judgment delivered by the Assis- 
tant Oollector, First Grade, Lahore, acting 
asa Oivil Court in exercise of the power 
conferred by s. 117, Punjab Land Revenue 
Act. The subject-matter of the dispute - is 
land in a number of revenue estates in 
Lahore district acquired by Sir Fateh Ali 
Khan, grandson of Nawab Ali Raza Khan, 
Qazilbash, who had come to India with the 
British forces on their return from - Afgha- 
nistan after the campaign of 1839: Nawab 


‘Ali Raza Khan had been of great assis- 


tance to the British army in Afghanistan 
and throughout his life in India continued 
to render signal services to “the ~ British 


“Government who created him a Nawab 


and granted him a pension and- an estate 
in Oudh. Hedied in 1865. and. -was-suc- 
ceeded “by his eldest son Nawazish Ali 
Khan who, in-recognition of his good ser- 


vices, was knighted and given a grant “of 


land in the Punjab in 1868, known as the 
Rakh Khamba property. In 1871" he pur 
chased from Government a property in the 
Punjab known asthe Khalikabad property 
and in 1886 Government conferred on him 
another property in the Punjab known as 
the Juliana property. In 1882 he executec 
a will, which he registered, appointing hi 
brother Nasir Ali Khan as his successor t 
the Oudh property making no provisidn fo. 
his son Hidayat Ali Khan. 

Sir Nawazish Ali Khan died in 1880 
His brother Nasir Ali Khan succeeder 
bi Se dispute to all four properties. Hi 
wastcreated a hereditary Nawab and re 
cognized by Government as head of th 
family., In 1892 he executed a deed c 
endowment including the Khalikabad prc 
perty inthe waqf. In 1896 he made tw 
wills one disposing of the Oudh property an: 
the other of the Punjab properties Rak. 
Khamba and Juliana. He died in 1896 an: 
his nephew Sir Fateh Ali. entered, int 
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possession of the properties (as trustee in 
the case of the Khalikabad property). i 

On Sir Fateh Ali 
October 28, 1923, his son Nisar Ali Khan 
took possession of all these properties. His 
title was challenged by his-cousin Moham- 
mad Ali Khan, son of Nawab Nasir Ali 
Khan, who claimed the properties other 
than the Khalikabad land under the wills 
made by hia father in 1896. Of the 
Khalikabad propersy he claimed to be 


mutwallt. The dispute between Muhàmmad: 
Ali and Nissar Ali was taken into the Oudh' 


Chief Court by Muhammad Ali on Decem- 
ber 9, 1925. The suit was decided” by 


Pullan, J. on September 5, 1927: Mahomed: 


Alt Khan v. Nisar Alt Khan(1}. Both 
Parties appealed and the appeals were 


decided by a Division Bench -in the judg-° 


ment reported in Nisar Ali. Khan v. 
Mohamad Alt Khan (2). : The 


dismissed both appeals on April 21, 1832: 
Nisar Ali Khan v. Mahomed Ali Khan (3), 
at p.329*. With the properties-in suit in 
that litigation we are not; now-Concerned, 
but itis necessary to refer to this litigation 
as the matter now in dispute is the law 
or custom govering the succession to the 
property of Sir Fateh “Ali Khan ‘and ‘the 
litigation’ concerned not only properties 
whose devolution depended on the- terms 
of the grants made by Government, but 
also property which passed independently 
of thede terms. j 
, I have already mentioned that Sir Fateh 
Ali died on October 28, 1923. ° On’ March 
9, 1925, the property now in ‘ dispifte 
was recorded by ths Oollectbr’ in 
the revenue records ss having passed’ to 
his heirs in accordance with Muhammadan 
Law, thatis to say, to his four sons, Nisar 
“Ali Khan, Talib Ali Khan, Zultikear Ali 
= Khan and Muzaffar Ali Khan, ‘his’ five 
daughters Alia Sultan, Safia Sultan, Balkis 
Saltan, Maryam Sultan and Fatima Sultan 
and his widow Afsar Sultan. Nisar ` Ali 
Khan, Muzaffar Ali Khan, Zulfikar Ali 
Khan, Safia Sultan, Alia Sultan and 
Maryam Sultan were children of, one 
wife: Talib Ali Khan and Balkis Sélitan of 
another; Fatima Sultan was the. only child 


(1) A I R 1928 Oudh 67; 109 Ind. Ous. 835: 1 Luck. 
Oas. 592, 4 


(2) 5 Luck. “405; 119 Ind. Oas. 337; A I R 1929 Oudh 
494; GO W N 549; Ind, Rul (1929) Oudh 497. - 

(3) 7 Luck. 324: 137 Ind; Oas. 539; A I R 1932 PO 
173; 58 I A 268; Ind, Rul. (1932) P O 197; (1982) A L 

697,90 W N 614; 560 L J 36:36 O WN 937; 36 

W 146; 34 Bom, L R 1299, 63 M L J 336 (P 0). 
* age of 7 Ludk,— Ed] 
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Khan’s death on- 


“againsb. all the 
“family who had been recorded as sharers 
parties - 
appealed again tothe Privy Oouncil who 


“statements of ' witnesses, 
“berg of the family, that the family followed 


"custom did exist, 


$ e 
LA 
of-a‘third wife. Zorah Begum, sister of 
ae Ali Khan's cousin, Muhammad 
ie r E 
On November 5, 1931, Fatima Sultan 
applied to the Assistant Oollector for par- 
tition of her share according to the muta- 
tion in her favour. The application was- 
resisted by the other members of her family 
who contended that Fatima Sultan had no 
right in any of the property because, by # 
family custom, females did not inherit and 


‘the -whole property had therefore devolved 
on Bir Fateh Ali's sons. The Assistant 
' Collector directed the objectors to establish 
n their titls by regular sait and on September 


7, 1932, Nisar Ali and his brothers, Talib 
Ali Khan and Zulfikar. Ali Khan, instituted 
the suit from which this appeal arises, 
other members of the 


in ‘the ‘mutation proceedings praying for 
a declaration that. the females had: no 


interest in the property other than.a right 


of maintenance. The suit was contested by 
Fetima Sultan alone, her contention being 
that there was no family custom excluding 
females from inheritance And that she was 
entitled to her share according to the 


“‘Imamia Taw. “The only point for decision 


“was whether the custom alleged existed. 
Thé- ‘Assistant Collector found that the 
evidence proved the custom and granted 
the declaration sought *and the. prebent 
appeal is by Fatima Sultan ‘against this 
decision. WE 
The, plaintiffs relied on evidence that 


oo 


-since the death of Nawab Ali Raza Khan, 


the founder of the Indian branch’ of the 


“family in 1865, no female has succeeded to 


‘a share in the family estate on the oral 
including meme 


the custom alleged, and on admissions to 
the same effect made in the witness-box 
by the defendants Afsar Sultan (P. W. 
No: 1), Alia Sultan (P. W. No. 2), Safia 
Sultan (P. W. No. 3) and Balkis Sultan 
“(P. W. No. 4). They also relied strongly on 


‘a finding of Pullan, J. in Mahomed Alt 
Khan v. Nisar Ali Khan (1), that the 


family followed a custom by which females 
did not inherit. In that suit, Muhammad 
Alı had asserted the existence of this 
custom and Nisar Ali, the present plaintiff, 


had denied it, maintaining that the family ° 


followed Muhammadan Law. Pullan. -J. 
dealt with the issue at pp. 77 and 84-,of 
his reported judgment. 
and ‘it seems that the 
correctaess of his finding was not challeng- 


+) 


He found that the , 


84 
ed. The appellate judgment of Stuart, 
C.J. and Muhammad Raza, J. makes no 
mention cf tbis issue. Before the Privy 


Council the question was not disputed 


and in their judgment their Lordships 
remarked: 


“Thefamily are Shia Muhammadans of the Asna 
Ashri Sect governed by the Imamia Law. By family 
custom, women do not inherit.” 


It is contended before us for the appellant 
that the evidence falls far short of proof 
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of the existence of the custom, the instance, 
of succession relied upon by the Oour 
below being inconclusive and the ora 
evidence interested and unreliable. 16” is 
common ground that except as regards the 
rights of females to inherit, the family 
follows the Jmamia Law in matters of 
succession. The following pedigree-table 
shows the descendants of Nawab Ali Raza 
Khan : 


NAWAB ALI eae KHAN 


Sir Nawazdeh Ali Khan, 
1890) 


| 
Nawab Nasir Ali Khan,e ° 


| 
Nisar Ali Khan 


(died wasa 2808) (died 1878) 
Hidayat Ali Khan, 
PENN a 
gik ag $ Khan Bahadur Zohre Begam 
Khan's daughter 8. Muhammad Ali married 
| | am, 0. 8. L Sir Fateh Ali 
Newazish Ali Muhammad es ae a 
Khan Hussain Khan Five sons 


(From second wife) 
1, Talib Ali Khan 
2. Balkis Sultan, 


Khan, Mozaffar Ali Khan defendants. 


The difficulty of this appéal has been 
greatly increased by the failure of the 
Parties to bring upon the record evidence 
establishing a mass of circumstances upon 
which both sides rely. These circumstances 
are stated in the judgments of the Oudh 
Courts referred to above. But Counsel have 
agreed that 
historical facts made in those judgments 
such as the dates on which different mem- 
bers of the family died, the terms of the 
deeds of grant in favour of Nawab Ali Raza 
Khan and Sir Nawazish Ali Khan, the facts 
that Sir Nawazish Aliin 1882 made a will 
in respect of the Oudh property in favour 
of his brother Nawab Nasir Ali, and that 
the latter made two wills in 1896 appointing 
his nephew Nawab Siy Fateh Ali Khan as 
his’ immediate devisee and successor in 
respect of the Oudh and the Punjab pro- 
perties inherited ffom Sir Nawazish Ali, 
to be succeeded by the testator’s son 
Muhammad Ali, may be accepted as proved, 


s 
* 


statements of uncontested 


oa 





Barkat Ali Khan | 
Ali Muhammad Khan 
| 


| 
Sir Fateh Ali Khan, 
ak Si 


Qtarried Zorah Jaffar Hussain 
Begam and 


Barkat 
an Ali Khan . 
had a daughter) 
Fatima Sultan, 
defendant- f 
appellant. , r, 
+ j a A = = 


They alsofagreed that the contents of the 
wills are correctly stated in those judgments 
(Their Lordships then examined the evi- 
dence and proceeded). I come now to the 
evidence of the appellant relied on before 
us. For the reasons already made clear, 
they are unable to show that any female, 
as a fact, took possession of any part of the 
estates left by the Nawabs from Ali Raza 
Khan onwards. They have shown dhat 
Nawab Fateh Ali Khan decided a dispute 
ina Qazilbash family in accordance with 
Muhammadan Law (evidence of Agha Rahat 
Ali Khan, D. W. No.1). But that family is 
not“yelated to the parties. Agha Abbas 
Raza Khan, D. W. No. 5, a Qazilbash, states 
that a Qazilbash family follows Muham- 
madan Law in matters of succession and 
gives instances, but his family is not that 
of the parties. Nor is the witness, Baiza 
Khan, D. W. No. 7, related to them. His 
evidence shows merely that other Qazilbash 
families ‘in ‘the Punjab do not ull followethe 
; 


w 
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custom alleged. Here I must advert to a 
matter cn which there has been much 
argument before us—-the admissibility in 
evidence of a statement made by Nisar Ali 
in July 1926. It is alleged, and there is an 
affidavit of this appellant's mukhtar in 
support of the allegation, that the appellant 
produced a copy of this statement at the 
trial and the Court by order refused to 
‘allow it to be proved. The affidavit has 
not been centradicted by any counter- 
affidavit. The record, however, contains 
no mention of this order. A copy of this 
statement has been printed at p. 78 of the 
seccnd book and a reference to it js made in 
para. 4 of the memorandum of appéal (here 
I may notice that no argument has been 
addressed to us in support of the ground 
taken in para. 6, which relates to copies of 
other statements). Whatthe record shows 
is . this: The appellant's Advocate when 
asked at the beginning of the trial on what 
documents he wished to rely, stated that he 
would produce copies of statements made 
by Nisar Aliat different times (see p. 62 
of the second book). On July 31, 1933, 
before the Court began hearing evidence, 
the appellant requested the Court to call 
for the records of the mutation proceed- 
ings in which the statement was made 
(p. 67 of the second hook), noting that 
though copies had been asked for, they 
had nct been given. It appears that the 
records came into Court, fora witness was 
asked to prove some of them on April 24, 
1935, (p. 56 of the first book). Appellant's 
Counsel had summoned Nisar Ali (p. 55 
of the second book) presumably to con- 
front him with his previous statement but 
Nisar Aliavoided appearunce by sending 
a medical certificate of his illness. When 
he did appear on February 11, 1935, (p. 55 
of the first book), appellant's Counsel did 
not put him in the witness-box. It seems 
clear that the appellant had an opportunity 
to prove the statement and deliberately 
refrained from doing so as he feared that 
Nisar Ali's explanation might damage his 
case. On April 24, 1935, appellant's Counsel 
closed his evidence without any reference to 
a refusal by the Court to accept the copy of 
Nisar Ali's statement: see p. 59 of the first 
book. 

In the circumstances Iam not prepared 
to accept this statement as further evi- 
dence now. The rejection of this evidence, 
however, seems to me of little consequence, 
fcr itis admitted before us that when the 
Oudh trial was proceeding (December 1925 
to“Septem ber 1927), Nisar Ali was con- 
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tending that his family did not by custom 
exclude females, but followed the Imamia 
Law. This fact is an important piece of 
evidence to which the rejected statement 
would not add material weight. In addi- 
tion to this admission, we have the equally 
Important avidence referred to above that 
when Ali Muhammad Khan, Nisar Ali 
Khan's grandson died, his land was recorde 
ed after @nquiry from the son as having 
devolved upon his heirs according to 
Muhammadan Law without any objection 
and remained so recorded until the record 
was altered, obviously for the purpose of 
this case, and the evidence that no objec- 
tiog was made tothe mutation of the land 
now in dispute in March 1925, in favour of 
Sir Fateh Ali's widow and daughters as well 
as his sons until the appellant applied 
for partition in November 1931. In my view 
these three pieces of evidence go very 
strongly against the plaintiffs. The fact 
that Muhammad Ali, the appellant's 
maternal uncle, set up the custom is on 
the other hand of little importance. It is 
tome doubtful whether the custom alleged 
was even thought of until after Sir Fateh 
Ali's death. It is in evidence (Safia 
Sultan's) that Sir Fateh Ali owned property 
in Iraq. There is no evidence whois now 
owner of this property. Nor has any attempt 
been made to show that the custom was 
followed by Ali Raza Khan's family before 
he migrated to India some* less than a hun- 
dred years ago. 

The instances relied on are, for the 
reasons I have stated, not clear and cone 
vineing. They indicate a dominant inten- 
tion on the part of the Nawabs to preserve 
the property, intact and to restrict its devolu- 
tion to the head of the family, the assent 
ôf females and other heirs being procured 
when neceseary to insure such devolution. 
It is argued that the existence of the custom 
having received judicial recognition in the 
Privy Oouncil cannot now be doubted, 
Gireshchandra Bhatiacharjya v. Rabeendra 
Nath (4) being cited in tupport of this 
argument. That case, however, did not 
deal with a family custom but a public 
right of which a previous judgment, rele- 
vant unders. 42, Evidence Act, was held 
to be conclusive evidence. In the circum- 
stances of the Oudh litigation, the Privy 
Council judgment psoves merely that at 
that time Nisar Ali, who had denied the 
existence of a family qustom in his pleas, 
recognized it when the Court decided 
' (4) 61 O 694; 156 Ind, Cas. 512; A I R 1935 Cal. 
17; (RO 716, 


: 86 
against him on the point. ‘But there was 
‘no such recognition by the present appel- 
‘lant ‘and we have to decide this case upon 
‘the evidence on this record and the facts 
admitted. Nor can the fact that the 
members of the family other than Fatima 
Sultan now assert that females do not 
inherit be regarded in the circumstances 
28 weighty evidence. The sons are séek- 
g their own gain and the widows and 
other daughters are admittedly dependent 
Nisar Ali Khan whom they are support 
ee against the niece of Muhammad Ali, 
who, by litigation, had deprived Nisar Ali 
of his possession of very valuable‘property. 
No- doubt there may, be cases in which'the 
evidence of afew and comparatively recent 
instances of a family custom being followed 
may be accepted as proof that the custom 
is ancient: see e.g. Ratilal Nathalal v. 
Moti Lal Sankalchand '5) but this is clearly 
not such a case, 

. The judgment of their Lordships of the 
Privy Oouncil in Ahmad Khan v. Channi 
Bibi (6) to which our attention has been 
drawn in this connection dealt with a case 
in which the circumstances were not similar 
to those of this case. There was in that 
case a large body of oral evidence, wholly 
unrebutted, which was accepted as suffici- 
ent proof of a custom without instances. 
Herein this case we have the outstanding 
facts that recent mutations-of property, 
contrary to the custom alleged, ‘have 
remained long ubchallenged while one of 
the persons now asserting its existence 
definitely took up the position in 
the Oudh Oourt in 1925 that it did not exist. 
It is not even contended that the custom set 
upis ancient. In a case of this kind when 
the: interests of a female are in eonflict with 
those of a male and the only evidence i 
that of instances‘of succession without any 
dotumentary record of the custom alleged, 
stich as a regularly compiled riwaj-t am, 

e ‘instances can ordinarily have small evi- 
dential value unless they show that‘a claim 
‘by a female has been actually made’ and 
‘denied. There is no evidence here-that any 
female ever claimed an inheritance which 
‘was denied, while there is the admitted 
fact that when a will was made in favour cf 
a nephew to the prejudice cf a daughter 
and/or son, the testator took precautions to 
obtain the daughter's assent as well as the 


son's 
- (5) AI R 1925 Bom. 380; 88 Ind. Oas. 891; 37 Bom. 
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(6) 6 Lah. 509; 91 Ind. Oas. 455; A I R 1995 PO 

367; 52 I A 379; LR6A P 019%9;30 WN 93: 30 
OW N 506; 50 M LJ 687(P 0). 
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My conclusion i is that the evidence on this 
record does not prove that in the family of 
the parties, females do* not inherit. On 
this finding, I would accept the appeal and 
dismiss the plaintiff's suit with costs through- 
out. 

': Bhide, J.—I agree. 
"D. Appeal accepted. 


Senn 


PATNA HIGH CQURT . 
Oivil Revision No. 570 of 1937 
December 3, 1937 
AGARWALA, J. 
MATHURA PRASAD—Daranpant— 
. PETITIONER 
- versus 
SPEOIAL OFFICER-IN-OHARGE, GAYA 
: a = OPPOSITE 
PARTY. . 
-Bihar and Orissa Municipal Act (VII of, 1333), 
ss. 180, 388—Limitation Act (IX of 1908), 5 
Aru. 120, 115—Recovery of license fee levied ue 
s. 1£0 in respect of aot Napa e appli- 
cable—Relationship, arises out of contract— 
a My: if can recover such fees by distraint 
sut 
Where a Municipality levies under s. 180, Bihar 
‘and Orissa Municipal Act, a license fee in respect 
of a platform erected bya person on his holding, a 
suit for ite recovery is governed by Art, 120 and 
not Art. 115 of the Limitation Act. “The liability of 
the defendant does not ariss out of any contract 
between himself and the Municipality but dutof an 
obligation imposed by the statute on licensees 
platfo orms to pay the fees assessed by the Municipal 
QOommissioners. The Committee can, under s. 368, 
recover such fees by distraint or suit. Chairman 
‘and CO isstoners of Chaibassa Municipality v, 
Gobind Sao (1), distinguished. 
` C. R. against the order of the Small 
Cause Court Judge, Gaya, dated August 21, 
1937. 
- Mr. N. K. Prasad IT, for the Petitioner. 
Mr. Raj Kishore Prasad, for the Opposite 
Party. 
Order. —In the judgment of the Oourt 
below the suit out of which this application 
has arisen is described as a suit by the 
plaintiff the Gaya Municipality) to recover 
Rs 28 13-6 per annum for the year 1931-32 
to 1934 35 on account of platform taxin 
respect of the defendant's holding No. 47, 
It is to be observed that the suit is not to 
recever a platform tax but a license fee and 
the fee isnot payable in respect of a anig 
but a platform. The question was agitate 
in the Court: below as to whether such a 
suit is governed by Art. 115 or Art. 120, 
Limitation Act. The Gourt held that it was 
governed by Art. 120 and was, therefore, 
brought within time. It is now again 
contended by the dolenan, before po 


» 
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that the Article applicable is 115 and 
that the suit was barred. Article 115 
provides a periodeof three years for a suit 
for compensation for the breach of any 


contract, express or implied, not in writing. 


registered and not otherwise specially pro- 
vided for. Article 120, on the other hand, 
provides a period of 6 years fora suit for 
which no period of limitation is elsewhere 
provided. ; 

The learned Advocate for the petitioner 
referred to 8.82, Bihar Municipal Act, 1922, 
Which authorizes the Oommissioners to 
impose certain taxes and fees and to 
8. 130 which empowers the Commissioners 
to proceed to recover taxes by way of a 
suit instead of bydistressor by sale. The 
contention of the learned Advocate was 
that s. 130 only authorizes suits by Muni- 
cipality to recover such taxes and fees as 
have been imposed unders. 82 ofthe Act, 
and that any other sums claimed by a 
Municipality are not suits authorized by 
the Municipal Act, and therefore they 
must be regarded as suits arising out of 
& contract and governed by Art. 115. The 
liability to pay the fee claimed in the pre- 
Sent Case arises by reason of s. 180 of the Act 
which prohibits the erection of a platform 
over any public road or drain without the 
‘previous sanction of the Oommissioners and 
authorizes the Commissioners in the case of 
Platform which has been sanctioned to levy 
a fee to be fixed by the Commissioners 
Within certain limits. It is contended 
that the amount claimed in the present suit 
arises hy reason of a contract betwéen the 
Municipality and the platform-holder and 
that a suit for recovery of the amount is not 
governed by s. 130. Section 358 of the Acts 
however, provides that: 

“All costs, expensee, rents, feesor other moneys dpe 
under this Act to the Commisatonera of any Muni- 


cipality may be recovered in th ided i 
a8. 193-130 > a ae EE 


that is to say by distress, sale or by suit. 
As the amount claimed is a fee which the 
Commissioners are authorized bys. 180 to 
asséss and recover, it appears to me that 
by reason of s. 368 the Municipality is 
authorised to recover such fees by distress 
or suit. Reference, however, was made to 
the Division Bench decision of this Court in 
Chairman and Commissioners of Chaibassa 
Municipality v. Gobind Sao (1j. That was 
a case where the Municipality, having 
erected a market, settled with a farmer the 
right to collect tolls. The farmer of tolls not 
having paid the amount due from him 


(1) A IR 1937 Pat. 360; 169 Ind. Cas, 364; 16 Pa 
303: 18 PLT 353; 3B R881; 40 RPT, 
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under the contract was sued, and it was 
held that the suit was governed by Art. 115 
and not by Art. 120. That case is clearly 
distinguishable from the present. It was 
quite obviously & suit on the contract 
between the Municipality and the farmer 
of the tolls., It was not a suit for rent or 
for fees or for recovery of taxes. The 
present case is a suit for recovery of a 
fee which the Municipality was authorized 
by the stattte to recover by suit and the. 
liability of the defendant does not arise out 
of an? contract between himself and the 
Municipality but out of an obligation 
imposed by the statute on licensees of 
platforms to pay the fees assessed by the 
Municipal Commissioners. This petition 
is, therefore, rejected with costs. Hearing 
fee one gold mohur, 
D. Petition rejected. 


LAHORE HIGH COURT 
Full Bench 
Second Oivil Appeal No. 1868 of 1935 
November 13, 1937 
Youne, O. J., MONROB AND 
Din MonammaD, JJ. 
KISHAN SINGH AND oragedS—PLAaIntiprs 
—APPRLLANTS 
Pergusa 
Musammat SANTI AND OTSRRS—DEFSNDANTS 
— RESPONDENTS 
Custom (Punjab)—InheritanceLaw to be applied 
18 lly personal law of garties—Oustom, if 
alleged by party must be in precise terms and onus 
lies upon him to establish it—Punjab Courts Act (VI 
of 1918), 8.41 (3)—Oustom not pleaded discussed by 
ourt—-Certificate granted under a. 41 (3), ¿f confero 
jurisdiction on High Oourt. 
The law to be applied, in relation to the devolu- 
tion of property is normally, the personal law ofthe 
arties ; and if, party asserts that the personal law 
oss not apply, the onus is on that party of showing 
that custom applied, and further he must plead the 
custom all in precise terms and must by evi- 
dence egtablish the custom as pleaded. In many 
cases the party alleging a custom may by the mere 
production of the riwaj-t am be abla to give prima 
facie evidence of the custom alleged and so cast the 
onus of proof on his opponent, but this circamstance 
does not obviously affect the universality of the pro- 
position that he who alleges custom must plead and 
rove it. f 
p The fact that the District Judge discussed a custom 
which was not pleaded before him and gave a certi- 
ficate under s 41 (3), Panjab Oourts Act, that a 
question of custom arose, cannot confer jurisdiction 
on the High Oourt to decide that question. 
Mr. J. N. Aggarwal, for the Appellants. 
Measrs. M. C. Mahqjan, Igbal Singh and 
Yashpul Gandhi, for the Respondents. ` 
Young, C. J.—This appeal has come 
before this Bench, bec&uss the two learned 


Judges who heard it differed in opinion, 


| A 


° 


88 


The question on which the difference is 
‘stated to have arisen is, 

“Whether it is proved inthis case that among 
Randhawa Jats of Amritsar District a daughter 
excludes collaterals of the fifth degree in succession 
to non-ancestral property " 4 
- In our opinion this questian does not 
‘arise and came to be discussed in the 
‘appeal to this Court, because the learned 
District -'Judge without warrant gave a cer- 
‘tificate under s. 41 (3), Punjab Oourts Act. 
‘Before dealing with the merits of the 
appeal, it may be well that we should in- 
dicate Low it was that, although the several 
Judges-and Oounsel concerned have through- 
out assumed that a question of custom 
arose, we found i} necessary to examine 
whether this was so. The learned District 
Judge reversing the judgment of the trial 
Judges, dismissed the suit of the plaintiffs, 
who are the appellants before us. Mr. 
sagan: Nath Aggarwal for the appellants 
argued the question of custom at length. 
Mr. Mehr Chand Mahajan for the respon- 
dents, to support the view for’ which he 
contended, cited instances which had been 
recorded in the riwajet-am: he direpted 
our attention alsoto the fact that no cus- 
tom relating “to the “devolution of non- 
ancestral property had been pleaded by 
the appellants. In his reply, Mr. Jagan 
Nath objected to the admissibility in evi- 
dence of the instances to which Mr. Mehar 
Ohand Mahajan*had referred on the ground 
that they had mot been established by 
évidence at the trial. ` It, therefore, became 
of importance to ascertain whether there 
was an obligation on the respondents to 
produce evidence of any kind ' negativing 
the custom on which the appellants relied; 
and for this purpose we examined the record 
and the history of the case. 

The claim of the appellants was for % 
declaration that a_gift made by Musammat 
Bhagan, widow of Jawala Singh, the deceas- 
ed owner of the property, to her daughter 
Musammat Santi, was invalid and did not 
affect the rights of the appellants as 
reversioners on the death of Musammat 
Bhagan. The appellants’ pleas were they 
were collaterals of the last male holder 
Jawala Singh; the propérty was ancestral, 
the gift was contrary to law and custom. 
Musammaz Santi denied the relationship and 
that tLe property was ancestral and alleged 
that the appellants had no rights preferen- 
_ tial’ to thcse of ‘a daughter, The learned. 
Judge, before whom the care 
framed the following issues : 


“],. Whether the property in suit is ancestral qua 
the plaintiffa? 2. Whether the plaintiffs are col- 


KISHAN’SINGH v. SANTI (LAH) 


first came, 


1510 


laterals of Jawala Singh and are, therefore, compe- 
tent to impeach the alienation? 3. If issues (1) 
andi?) are decided in the plaintiffs’ favour whether 


-defendant No. 2 (Musammat Bhagan) was compe- 


tent to gift the property in suit in favour her 
daughter, defendant No. 1? 4. To what relief are 
the plaintiffs entitled ?" 

The case was heard by another Judge, 
who notwithstanding the cleat terms in 
which the issues were framed, seems to 
have misconceived the question to be tried. 
After finding the relationship of the appel- 
lants established, he found on Issue NG. 1 that 
the property was not ancestral. It is clear 
that this finding concluded the whole matter 
a8 pleadings and issues stood. The learned 
Judge,ehSwever, proceeded as follows : 

“Issue No 3. The next question is whether the 
plaintiffa, who are collaterals of the fifth degree, 
succeed to the non-ancestral prope of Jawala 
Singh in preference to his daughter and consequently, 
the giftin the latter's favour is invalid.” 

' He then discussed the riwaj-i-am and 
instances and on Issue No. 3 found against 
the defendants. He made a decree for the 
declaration sought. In the notice of appeal 
to the District Judge, the point was taken 

“that as the issues stand the decision on Issue No. 3 
does not arise. The first and second both not hav- 
ing been found for the plaintiffs, the learned{lower 
Court, therefore, erred in procedure and law in 
deciding the issue against the appellants " 

On the hearing of the appeal, the learn- 
ed District Judge upheld the finding of 
the trial Judge that the land was not 
ancestral: Le then discussed the ques- 
tion of custem at great length, without 
reference to the question whether it arose 
or not} and though he found that though 
the onus in respect of the issue was on 
the defendants, it had been discharged, he 
allowed the appeal and dismissed the suit. 
And we find that there is a general misap- 
prehension concerning the onus of estab- 
lighing custom, we take the opportunity of 
stating ,what is in our opinion the true 
position. The law to beapplied, in rela- 
tion tothe devolution of property is, nor- 
mally, the personal law of the parties; and 
ifa party assers that the personal law does 
not apply, the onus is on that party of 
showing that custom applied, and further 
he must plead the custom alleged in precise 
terms and must by evidence establish the 
cusfom as pleaded. In many cases the 
party alleging a custom may by the mere 
production of the viwaj-t-am be able to 
give prima facie evidence of the custom 
alleged and so cast the onus,of proof on 
his opponent, but this circumstance does 
not obviously affect the univereality of the 
preposition that -he who alleges custcm 
must plead and prove it. TT - 

š ; 
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The appellants in their grounds of appeal 
in this Court agajn relied on their original 
averment that the land in suit was ances- 
tra] but no attempt was made to support 
` this averment and indeed, as the question 
is one of fact, this Court is precluded by 
the finding of the learned District Judge 
from confidering it. The pcsition js that 
the custom which it was necessary for 
the plaintiffs to allege and prove, was 
not pleaded mor put in issue: the first issue 
having been found in favour of the defen- 
dants, the suit ought to have been dismiss- 
ed. The fact that the learned District 
Judge discussed a custom which was not 
before him and gave a certificata that - a 
question of custom arose, cannot confer 
jurisdiction on this Oourt to decide that 
question. We uphold the decision of the 
learned District Judge in favour of the 
respondents, for the reasons which we have 

? . . $ ° 
given and we dismiss the appeal with 
costs to the respondents in all Uourts 
B. f Appeal dismissed- 





PATNA HIGH COURT 
Oivil Appeal No 279 of 1936 
January 12, 1938 
MonammĮman Noor, J. 
- ISHWAR DAYAL— Darenpant— 
APPRLLANT 
VETSUB . 

BADRI LAL—PLaIntire—ResPonpenr 

Limitation Act (IX of 1908), s 14—Court ordering 
plaint to be returned to proper Court—Oosts awarded 
—Time required till preparation of decree, can be 
excluded — Proceedings, when can be held to termi- 
u that is to be prepared requires the presence 
of the plaint on record and proceedings can o be 
held toas terminated when the decree is signed and 
complete. They do not terminate when the plaifit is 
ordered to be returned for filing in proper Court 
the costs being awarded to the defendent. Time 
., required for signing and completing the decree can 
’ beexcluded in computing period of limitation. 
_ ©. A. from the appellate decree of the 
Syb-Judge, Third Oourt, Patna, dated 
January 7, 1938. 

Messrs. B. N. Mitter and Rajkishore 
Prasad, for the Appellant, 

Meesrs. Janak Kishore and Rajeshwart 
Prasad, for the Respondent. e 

Judgment.—tThis appeal arises out of a 
simple money suit based on a hand-note 
dated December 27, 1923, executed by the 
guardian of the defendant who is a minor 
and is represented by a guardian ad litem 
uppointed by the Court: The question 
involved is that of limitation. The trial 
Court dismissed the suit as barred but 
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the lower Appellate Court has decreed it. 
The question of limitation arises thus. 

The plaintiff instituted the suit in the 
Court of the Munsif of Muzaffarpur on 
December 23, 1931. On February 27, 1933, 
the Munsif held that he had no jurisdiction 
to entertaif the suit and ordered the plaint 
to be returned and cost to be paid to 
the defeadant. Decree was prepared and 
signed oneMarch 6, and plaint was retarned 
to the plaintiff's Pleader on March 7, and 
was? presented to the Munsif of Patna on 
March 15. The question is when the pro- 
ceeding before the Munsif of Muzaffarpur 
should be held to have terminated. If it 
terminated on Febryary 27, 1933, when 
ths order of return of the plaint was 
passed, then the suit is obviously barred. 
This was the view taken by the trial Court. 
If, on the other hand, the date of termination 
of the proceedings be taken March 6, when 
the ‘decree was prepared and signed, then 
the suit was in time, and this view has 
been adopted by the learned Subordinate 
Judge in the Court of Appeal below. 

In my opinion the learned Subordinate 
Jadge was right. It is obvious that had 
the plaint been returned on February 97, 
1933, there would have been left no mate- 
rial on the record from which a decree 
could have been prepared. The prepara- 
tion of a formal decree requires the name 
and description of the parties, the value of 
the suit, the date and details of the cause 
of action. As far as I know there is no 
other paper in the record of a case from 
which these materials can be obtained 
excepting the plaint. [n the absence of 
anything to the contrary, the learned 
Subordinate Judge was right in holding that 
the plaint®*could not be returned to the 
Plaintiff before the signing of the decree 
on March 6, 1933. Even if March 6, be 
technically not the date of the termination 
of the proceeding the period between 
February 27, and March 6, must be taken to 
be the ‘period beyond the control of the 
plaintiff. There is nothing to show that 
the Court or its officer attempted to return 
the plaint to the plaintiff, and it could not 
be done on account of any default on his 
part. l 

There is, however, one matter in which 
I think the decree of the learned Subordi- 
nate Judge shouid be modified. This is in 
respect Of interest ‘which has been decreed 
at the stipulated rate of fifteen annig per 
cent. per month. {would reduce it to six 
per cent. per annum from the date of the 
hand-note .to the date of the institution of 
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the suit. This will be the only modification 
in the decree of the learned Subordinate 
Judge and with this modification, the appeal 
is dismissed with costs. 


D. Decree modified. 
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LAHORE HIGH COURT 
Second Civil nee 183 and 184 of 
|| 0 


July 1, 1937 

MONROE, J. 

Mresgs. TIKAM OHAND-BHAG CHAND — 
DurRNpANTs—A PPELLANTS 


VETEUB 
Fiem KAKHAN BAL-DIN DAYAL—. 


PLAINTIFFS-— RESPONDENTS 

Practice—Appeal—Alternative plea—Cliaim for 
damages based on re-sale—Fatlure to prove—Alter- 
native plea for damages on basis of market-value, 
if canbe taken in appeal—Contract ~Construction— 
“ Deposit” held implied forfeiture in case of 
breach . 

Where a party, in a suit for damages for breach 
of contract, claims damages on the basis of a re- 
gale which’ be fails to prove cannot sub- 
sequently in appeal set up an alternative claim for 
damages onthe basis of the market price: 

Held, that tbe use of the word ‘deposit’ ina obn- 
tract implied an agreement thatthe sum deposited 
may ‘be forfeited in case of breach by the depositor. 
Mohammad Habtb-ul-Iah v. Mohammad Shafi (|), 
Howe v. Smith (2) and Collins v. Stimson (3), relied 


On. 


9.0. A. from the decree of the Addi- 
tional District Judge, Delhi, dated Novem- 
ber 5, 1936. l 

Messrs. M. C. Mahajan and J. L. Kapur, 


for the Appellants. 
Mr. M. C. Sud, for the Respondents. - 


Judgment.—These appeals arise out of 
a suit relating to an agreement for the 
sale and purchase of 220 bales of yarn, 


the vendors being the appellants in both» 


the appeals. The respondents contracted 
to purchase 220 balesin July 1933, af the 
rate of Rs. 215-6 per bundle and paid a 
sum of Rs. 950 by way of deposit for 
which credit was to be given on comple- 
tion. The respondents as plaintiffs, alleged 
that tho appellants supplied 52 bales and 
failed to deliver the rest and that the res- 
pondents cancelled the contract on 
August 30, 1933: the respondents claimed 
Rs. 2,000 damages (including the sum of 
Rs. 950 paid as deposit) for breach of con- 
The appellants, alleged that they 
were ready to perform the contract but 
the respondents broke the contract and 
refused to take delifery at the proper 


e time. 
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The trial Judge held that the respon- 
dents were guilty of a breach and the 
appellants were ready to eperform the con- 
tract: the breach was failure to deposit 
Rs. 15 per bale according to the terms of 
the contract, which was a condition pre- 
cedent. He dismissed the respondents’ suit. 
He also dismissed the counterclaim on 
the ground that the appellants had not 
made a valid re-sale of the goods. Both 
sides appealed to the Additional District 
Judge, Delhi. He gave a decree to the 
respondents for Rs. 950, the deposit. On 
the appellants’ claim he held that the res- 
pondents failed to take delivery of the 
goods at the due time, but that the alleged 
re-sale of the goods had not been proved 
and therefore the claim for damages 
failed and he dismissed the present appel- 
lants’ appeal. So far as the appellants’ 
claim for damages is concerned, 1 am 
bound by the findings of fact and I uphold 
the decision of the learned Judge. The 
appellants claimed damages on the basis 
of a re-sale which they failed to prove: 
they cannot now set up an alternative 
claim for damages on the basis of the 
market price. 

On the question of the deposit, I think 
that the learned Judge has fallen into 
serious error. He states that if there 
had been an agreement as to forfeiture, it 
must have been specifically pleaded, and 
was not, This is a narrow view of the 
pleading ; the appellants throughout alleged 
that the sum of Rs. 950 was a deposit and 
they reffised to return it on that ground. 
The learned Judge also says that there is 
nothing on the record to shuw that the 
deposit was in the nature of earnest money 
and therefore this deposit was on the same 
footing us an advance. In the appellants’ 
letter of July 13, 1933, which contains their 
offer, the- payment of a deposit, so describ- 
ed, is made a condition precedent. There 
is no suggestion that this sum was to be 
only an advance on the purchase money 
and in my opinion the description as “a 
deposit’ is conclusive. The use of the word 
‘deposit’ implies an agreement that the 
sum deposited may be forfeited in case 
of breach by the depositor. The learned 
Judgé has identified an advance on foot 
of purchase money with a deposit and in 
my opinion this view is incorrect; the 
cases cited by him, in both of which the 
word used was ‘advance’, only show that 
an advance of purchase money can be 
recovered. For the meaning and effect of 
the word ‘deposit’ I may refer to Mohammat 
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Habibullah v. Mohammad Shafi (1), and 
Howe v. Smith (2), as well as the discussion 
by Bowen, L, J. ineCollins v. Stimson (3). 

I hold that the appellants were entitled 
to forfeit the deposit of Re. 950. I there- 
fore allow the appellants’ appeal (No. 184 
of 1937) against the decree for Rs. 950 
and dismiss the rospondents’ suit. I dis- 
miss the appeal (No. 183 of 1937) relating 
to the appellant's counter-claim for damages. 
The respondents will pay the costs of the 
appellants imall Oourts in Appeal No, 184 
of 1937. 

D, Order accordingly. 
(1) 41 A324; 50 Ind, Cas. 948; A IR 1919 All, 265 
A L J 308 


17 
(2) (1884) 27 Oh D89; 53 LI(Oh. 105% 50L T 
573; 33 W R 803; 48 J P 773 


ao (1888) 11 Q B D 14253 LJ Q B4048 LT 





PATNA HIGH COURT 
Oivil Appeal No. 95 of 1936 
December 3, 1937 
AGARWALA; J, 
BINDESHWARI RAI—Deranpant 
—APPBLLANT 


VETEUS 
RAM PALAK SINGH-—PLAINTIRR 
—R#SPONDENT 

Second appeal—Finding of fact—Lower Appellate 
Court making out case not ded—Its findings, whe- 
ther binding in second appeal — Bengal Tenancy Act 
(VIII of 1885), Sch. III, Art. 3—Landlord setting up 
servant as tenant and dispossessing raiyat —Suit by 
“oh car recovery of possession—Whether governed 

Art. 3, 

YG Appellate Court, as the final Oourt of fact, is 
entitled to draw such inferences fromthe facts as it 
thinks proper and in second appeal there is no power 
in the High Oourt to interfere with those findings ; 
but when the Appellate QOourt, on the slendorest of 
evidence, makes out & case which is not in the plead- 
ings, its finding of fact cannot be binding in second 
appeal. 

More allegations or suggestions inthe pleadinggare 
insufficient material on which to base aconclusion 
that dispossession was dispossesaion by the landlord; 
but when the Court on the evidence before it finds 
that the ratyat was dispossessed by the landlord al- 
though he did not directly effect the dispossession 
himself but it was effected by his servant who is 
sefup asa tenant, then Art 3 applies and governs 
the suit by the raiyat to recover possession. Har 
pogo Bhagwat v. Nathunt Bhagwat (1), follow- 


ead, « 

O. A. from the Appellate decree of the 
Sub-Judge, First Court, Arrah, dated 
September 21, 1935. 


Messrs Murart Prasad and Bajrang 
Sahat, for the Appellant. 
Messra. B. P. Sinha and Bramhdeo 


Narain, for'the Respondent. 
Judgment—Among the co-sharer pro- 
prietors of the diara in which the land in 
dispute in this appeal is situate was one 
d 
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Brahmdeo. The interest of Brahrideo was 
put up for sale in execution of a mortgage- 
decree and purchased by Ajodhya Prasad. 
The auction-purchaser obtained delivery of 
possession from the Court in October 1923. 
In 1929, a dispute relating to the posses- 
sion of the land which is the subject- 
matter of this second appeal broke out 
between the plaintiff and defendant and led 
to a proceeding under s. 145. In those 
proceedings the defendant claimed a settle 
men} from the auction-purchaser, Ajodhya 
Prasad, while the plaintiff alleged a settle- 
ment by the co-sharer landlords. On June 
1, 1929, the Oriminel Court passed an order 
in favour of the defendant. The plaintiff, 
therefore, instituted ths present sait based 
on an allegation that the land in dispute 
was settled with him in 1920 by all’ the co- 
Sharer landlords. The trial Gourt held 
that the plaintiff had failed to establish 
the tenancy and accordingly dismissed the 
sult. In appeal this decision was reversed 
by the learned Subordinate Judge although 


that learned Judge found that the 
plaintif was unable to establish the 
tepancy created by all the co-sharer 


landlords in 1920. The Appellate Court, 
however, came to the decision that-the 
land in dispute was settled with the plainte 
iff by Brahmdeo a few months prior to 
the execution sale in which Brahmdeo's 
interest was purchased by Ajodhya 
Prasad. 

It is contended by the*’learned Advocate 
for the defendant-appellant that the 
Appellate Oourt has in fact, while rejecting 
the tenancy cat up by the plaintiff from all 
the co-sharer landlords, made out a fresh 
case in bis favour ofa tenancy created by 
Brabmdeo end that the tenancy commenced 
nct in 1920 as alleged by the plaintiff in 


“his pleadings but in 1922. The evidence 


on which the Appellate Court has come to 
this decision is of a nature whichis capable 
of interpretation either for the view that 
the plaintiff was a tenant of Brahmdeo or 
the contrary. But the Appellate Court, as 
the final Court of fact, was entitled to draw 
such inferences from the facts as it 
thought proper and in second appeal there 
is no power in this Court to interfere with 
those findings; but when, ar in this cage, 
the Appellate Oourt, on the slenderest of 
evidence, makes out a case which is 
not in the pleadings, its" finding of fact 
cannot be binding in second appeal. That, 
however, is not the enly ground on which 


the appellant challenged the decision of the ` 


Court below, 


e 


+ 


` lands of Brahmdeo which he had purchased 
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This suit was instituted on May 1, 1932, 
and the defendant contends that it is 
barred by Sch. HI, Art. 3, Bengal Tenancy 
Act. That Article provides a period of 
limitation for a suit to recover possession of 
land claimed by the plaintiff as a raiyat or 
under- raiyat. The prescribed “period | ig 
two years from the date of dispossession. 
It is contended by the learned Advoeate 
for the appellant that this Artiale applied 


~~ 


to the present suit on the allegations in 


KHEMANAND v. KUNDAN (LAH.) 


17510 


making settlement of the land with him to dispossess 
@ raiyat and that person armed with that settle- 
ment dis possesses him, the d?spossession is by the 


“landlord 


The learned Advocate for the respondent 
suggested that I should not follow this rul- 
ingon the ground that a contrary view has 
been taken by the Oalcutta High Court. 
One of the cases relied on is Basanta 
Kumary v. Nanda Ram (2). The observa- 
tions of Jenkins, O. J. there with regard to 
the application of Art. 3 of,Sch. UI, are 


the plaint and on the findings of* the obiter dicta as it was found as a fact that the 
Court below. The allegation in the plaint plaintiff had not been dispossessed at all. 
was that Ajodhya Prasad having fraudul- he other Oaleutta case relied upon is 
ently had the name of the defendant Rudra Narain Maiti v. Natabar Jana (3). 
entered in the Coljectorate measurement Jn that c&se Jenkins, C. J. again referred to 
khasra, subsequently caused a false repòrt his former protest against the terms of 
to he made to the Police which resulted ia art, 3 being extended by the use of figures 
proceedings under s. 145 of Orimine] Proce- of speech and metaphors; but in the case 
dure Code and thatthe plaintiff had been before him, which was a Letters Patent: 
wrongfully dispostessed at the instance of Appeal in a second appeal he was bound by 
Ajodh:a Prasad. It has been pointed out the finding of fact that the landlord had 
in more than one case that mere allega- not been responsible for the dispossession 
tions cr suggestions in the pleadings are of the plaintiff. So that his lLordship’s 
insufficient material on which to base a observations with regard to the scope of 
conclusion that dispossession was dis- Art, 3 were again obiter dicta. In this 
possession by the landlord ; but when the ase, in view of the finding of the Appellate 
Qourt on the ewidence before it finds thet Qourt that Ajodhaya, the landlord, 
the tenant was dispossessed by the landlord deliberately devised a plan for regaining 
although he did not directly effect the possession of the land he had bought by dis- 
dispossession himself then the position possessing the plaintiff through the instru- 
appears to me clear that Art.3 applies. mentality of his own servant, I must hold 
Now, the finding inthe present case was that the suit. is governed by the special 
that some years after his purchase Ajodhya period of limitation laid down in Art. 3 and 
Prasad being anxious to recover the kasht consequently the plaintiff's suit was barred 
by limitation. The result is that the decree 
in execution of the mortgage-decree and of the Oourt below is set aside and the 
which were in posseasion of the plaintiff, decree of the trial Court reinstated. The 
devised the plan of selting up a servant appellant is entitled to his costs. Leave 
of bis asa tenant of the land and in that to appeal under the Letters Patent is 
way dispossessed the plaintiffs Whether refused. 

the evidence in the case apak a a D: Decree set aside. 1) 
tha} <Ajodiye did wee ne SEn o ac (2) 170 W N 1149; 20 Ind. Ons. 350; 18 0 L 


purpore of disposseesing the plaintif is 
immaterial in second appeal as it was See See eT Re eT 


certainly a finding which the Oourt below œ 
was entitled to come toon the evidence 
before it and which it has in fact arrived 
at. It was contended, however, by the learned 
Advocate for the defendant. that mere 
dispossession by a person with whom the 
landlord had settled the land does not 
amount to dispossession by the landlord. 
The contrary was held in this Court by 
Mohammad Noor, J. in Har Dayal Bhagat 
y. Nathunt ae *(1). His Lordship 
ved: 
cer p S adlord authoræes a third person by 


ajJAI R 1935 Pat. 372; 158 Ind. Cas. 21; 9 R P 174; 
“Bh BAB. 
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J 89; 18 O W N 393. 
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LAHORE HIGH COURT 

“Second Civil Appeal No. 221 of 1937 
2 June 29, 1937 
MONRO, J. 

KHEMA NAND AND OTHERS —PLAINTIFFS — 
APPELLANTS 
yersus 
KUNDAN—Lxssxe AND aNOTHRR— 
Lyssor—DreenpANT— RESPONDENTS 
Custom (Punjab)—Landlord and tenant—Dholi 


tenure—Nature of—Whether confers right of taking 
minerals on dholidar— Land tenures. 
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Dholt tenure isa form of tenure known in the 
provines of the Panjah only, for the benefit of the 
temple. On a grantin dholi, the proprietors continue 
to be proprietors of the land and the dholtdar in 
right of the temple and his successors become ten- 
ants in perpetuity. Ordinarily, sucha tenure would 
not confer the right of taking mines and minerals 
on the tenant; that right would, if it was intended 
to be given, have to be given expressly. Sewa Ram 
v. Udegtr (1) and Hari Narayan Singh v. Sriram 
Ohakravarti (2), relied on. 


Mr. Girdhari Lal, for the Appellants. 

Messrs, L. M. Datta and D. N. Aggarwal, 
for the Respondent (Lessee). 

Judgment.—This is a second appeal 
froma decree of the District Judge, 
Hissar, dismissing the plaintiffe*swit for a 
perpetual injunction restraining the defen- 
dants from quarrying on a small -plot of 
land in the village Bhanki. The plaintiffs 
are proprietors in the village and sued on 
behalf of themselves and the other pro- 
prietors. Baba Ram Das, one of the de- 
fendants, is the custodian of a temple to 
whose predecessor the plot in suit was 
granted in dholt, a form of tenure known 
in this province only, for the benefit of 
the temple. Theonly question is whether 
a dholidar has power to take minerals. 
The nature of dholitenure is somewhat 
obscure: some account of itis to be found 
in the judgment in Sewa Bam v. Udegir 
(1). There it was stated that in this form 
of tenure, there isa rent-free grant of land 
by a village community for the benefit of a 
temple, mosque or shrine crto a :person 
for a religious purpose: in the revenue 
records, the proprietary body are recorded 
asthe owners of the property and the 
grantee is recorded as a tenant in the 
column of cultivation. 

It would appear, therefore, that on a 
grant in-dholi,the proprietors contifiue 
to. be proprietors of the land and the 
dholidar in right of the temple’ and his 
successors become tenants is perpetuity. 
Ordinarily, such a tenure would not confer 
the right of taking mines and minerals on 
the tenant: that right would, if it was 
intended tobe given, have to be given 
expressly. For this view, Hari Narayan 
Singh v. Sriram Chakravarti, 6 -Ind. Uas. 
785 (2) is a sufficient authority: i¢ was 
there held that the zamindar of a certain 
tenure must be presumed to be the owner 
of the underground rights thereto apper- 
By 2 Lah. 313; 65 Ind Oas 258; A I R1923 Lah. 
196: 25 PLR 1922. 

(3) 6 Ind. Oas. 785; 37 O 723; 37 IA 136,140 W 
N 746; 11 C LJ 653;7 A LJ 633; 20M LJ 569; 
a Ba LR 4958 MLT 51; (910) M W N 308 
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tainirg inthe absence of evidence that he 
ever parted with them. 
' The learned District Judge has not con: 
this aspect of the case: -he 
has inferred that the dholtdar can do 
with the land in suit what he has done 
with land in a neighbouring village: but 
it has not been shown that he has the 
right to quarry even there: he has granted 
a lease fOr quarrying but it may be that 
no one contested his right todo so. In the 
absence of something to show that a dholt- 
darhas the right of taking minerals, 
I think that it must be assumed that he 
has not such a right. I set aside the 
degree of the learned District Judge and 
grant the plaintiffs an injunction as sought. 
It has been shown that the land is of no 
value for any purpose other than quarry- 
ing. The attitude of the plaintiffs is that 
ofa‘dog in the manger’ and for this 
reason, I order that the parties abide their 
own costs. 


D, ; Appeal allowed, | 
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BOMBAY HIGH OOURT s 
Second Civil Appeal No. 571 of 1934 
September 17, 1937 
RANGNEKAR, dJ. 
NARU SHIDU GAIKWAD—PLatntize ` 
es —APPELLANT 
VETEUSe à 
KRISHNA SHIDU GAIKWAD AND OTARR 


— DEFENDAN TS-- RESPONDENTS 

Limitation Act (IX of 1908), Bch. I, Arts. 142, 
144—Distinction in applicability — Suit based on 
prior possession lost by dtspossession—Article ap- 
piscable— Defendant, when can be called upon to set 
up adverse possession—Independent trespasser—W he- 
ther can tack wrongful possession of another. 
e The two Articles, Art. 142 and Art, 144, Limitation 
Act, apply to two different sets of circumstances, 
Article 142, on the face of it, ıs restricted to a suit 
based $n the plaintiff's prior possession lost by dig- 
possesion, and in order to bring the suit within 
Art, 142, the plaintiff must allege that he was origin- 
ally in possession of ‘the property which isthe sub- 
ject-matter of the sait, andthat he has been dis- 
possessed by the defendant. In other words, he must 
prove thet he was dispossessed within l2years. The 
whole question under Art. 142 is, whether more than 
12 years have elapsed since the plaintiff was dis- 
possessed; and, if the plaintiff fails to prove that— 
the onus obviously being upon him—the defendant 
is not called upon to set up his adverse possession, 
Article 142 makes no reference to the defendant or 
to his possession. That is done in Art. 144. Article 144 
is a residuary Article, aad onlyeapplies if no other 
Article is applicable. The Article applies only 
when there is no allegation in the plaint that the 
plaintif has been in pos®ession and has been dis- 
It applies when the suit is based onthe 

ground that the plaintiff is the owner of the pro- 
perty and the defendant is a trespasser having yo 


4 
e 

` 

e 


òi 


right to remain in possession. Faki 
Babaji Gangaji (L, relied on. 
Obiter.—Under Art. 144, one independent trespasser 
cannot tack on to his wrongful possession, the wrong- 
ful possession of another independent trespasser, 
unless he is claiming through the lattem 


S. O. A. against the decision of the Dis- 
rict Judge, Satara, in Appeal No. 498 of 
1932. e 
Mr. P. B. Gajendragadkar, for the Appel- 


Abdulla v. 


b. ; . 

Mr. A. G. Desai, for Respondent No. 2, 

Judgment.—The facts which give rise 
to this appeal are as follows: ‘I'he pro- 
perty which is the subject matter of the 
suit consisting of four lands situatede at 
Kapri was held by and belonged to a man 
called Vithu. In 1880 Vithu sold the pro- 
perty to one Ranu Padawalle. In 1482 Ranu 
mortgaged the property to a man called 
Hasabnis. In 1893 Vithudied, leaving his 
son Shidu who died in 1898 leaving him 
surviving his three sons, Krishna, defend- 
ant No. l, Balu, defendant No. 2, and Naru, 
the plaintiff. Ranu, the purchaser, died 
leaving a daughter Bhagu, and she in 1904 
go'd one fourthof the property to defend- 


ant No.3in the suit and the remaining | 


three-fourths to one Tukaram. In 1913 
Tukaram sold the three-fourths land to de- 
fendant No. 3. So that, if Ranu was the 
owner of the property, it is clear that in 
1913 defendant No. 3 becams the owner 
of the property.” In 1914 defendant No.3 
as owner brought a suit being Suit No. 163 
of 1913 against Hasabnis. To that suit he 
‘added Krishna, a brother of the plaintiff, 
as a pariy defendant. Krishna, in that 
suit, pleaded that he was in possession on 
his own behalf and not as claimed by de- 
fendant No. 3 that he wasin possession from 
the mortgagor. These contentions were 
overruled and a redemption decreg was 
-madein favour of defendant No.3; and 
. in execution of that decree, in January 1919, 
defendant No. 3 obtained possession of the 
‘property. In 1917 Naru filed a suit for 

artition against Krishna and his other 

rother Balu. A partition decree followed 
in which it was declared that the plaintiff 
was entitled to a third share in the pro- 
perty. This happened in 1920. In 1930 
Naru filed the present suit, making his two 
brothers, Krishna and Balu, as defendants 
Nos. 1 and 2, andagamet defendant No. 3 
who, as stated above, obtained possessicn of 
the property as ower. Various defences 
were raised. One of them was that tke 
suit was barred by limitation. The plaint- 
iff's case was thatthe property wab watan 
property and, therefore, the alienation by 


= æ -a 
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Vithu was void after his death, and that 
the property went to his son Shidu, and 
after the death of Shidu, the three sons, in- 
cluding himself, became the owners ‘and 
that ashe had obtained a decree against. 
his two brothers, he was entitled toa one- 
third share inthe property. He pleaded 
that defendant No.3 was in wrongful pos- 
session of the property. The suit was for 
partition of the properly ande possession of 
his one-third share. 

The trial Court held that the property 
was not watan property, but that the suit 
was bagred by limitation. The Appeal 
Court held that the property was waian 
preperty but agreed with the finding of the 
trial Court that the suit was barred by 
limitation, and that is the only contention 
raised in thisappeal. It may be stated that 
following the practice established by Sir 
Ambergon Marten, the respondent has filed 
an objection to the finding on the question 
as to the nature of the property, his con- 
tention being that the lower Appellate Court 
was wrong in holding that the property 
was watan property. l 

The first question which arises in this 
case is, whether the suit falls within 
Art. 142 or Art. 144, Limitation Act. Itis 
Clear that these two Articles apply to two 
different sets ofcircumstances. Article 142, 
on the face of it, is restricted to a suit based 
on the plaintiff's prior possession lost by 
dispossession, and in order to bring the suit 
within Art. 142, the plaintiff must allege 
that he was originally in possession of the 
is the subject-matter of 
the suit, and that he has been dispossessed 
by the defendant. In other words he must 
prove that he was dispossessed within 12 
years. The whole question under Art. 142 
is, whether more than 12 years have elaps- 
ed since the plaintiff was dispossessed.; 
and, if the plaintiff fails to prove that— 
the onus obviously being upon him—the 
defendant is not called upon to set up his 
adveree possession. Article 142, makes no 
reference to the defendant or to his posses- 
sion. Thatis donein Art. 144. Article 144, 
is a,residuary Article, and only applies if no 
other Article isapplicab!e. The Article, in 
my opinion, applies only when there is no 
allegation in the plaint that the plaintiff 
has been in possession and has been dis- 
possessed. It applies when the’snit is based 
On the ground that the plaintiff is. the 
owner of the property and the defendant is 
a trespasser having no right fo remain in 
possession. This distinction has been well 
put by Telang, J. in Foek Abdullah v, 


1938 


Babaji Gangaji (1), at p, 4624 and has been 
accepted not only by this Oourt, but by all 
other High Courts in this country. 
he plaint in this case was not trans- 
lated, and as it seemed to me that before 
determining which Article would be appli- 
cable tothe facts in the case, the Oourt 
should have before it a translation of the 
plaint, I asked the learned Advocate of the 
appellant to translate the plaint, which is 
now-done. Reading the plaint, Jam quite 
clear in my mind that the suit must fall 
within Art. 142. The plaintiff, after setting 
-out the facis to which I have referred, 
states in the plaint that he andedgfendants 
Nos. 1 and 2 are the owners of the property. 
Then he refers tothe decree obtained by 
defendant No. 3 and says that defendant 
No. 3 has now obtained possession of the 
property, and that such possession is wrong- 
fal. This must, in my opinion, mean that 
the plaintiff bas been dispossessed by de- 
fendant No.3. Itis argued that the suit 
. was for partition, butit 18 clear that there 
can be no partition until and unless defend- 
ant No. 3 is ejected, and I think the lower 
Courts were right in holding that this was 
a suitin ejectment under Art. 142. The 
form of the issues raised without any objec- 
tion on the part of the plaintiff, clearly sup- 
ports this view. Apart from ‘this, it is 
clear from the record that the plaintiff's 
case was that he was in possession and has 
-been dispossessed within 12 years, and he 
pleaded thathe wasin possession through 
Kriehna, defendant No. 1. But it was found 
by.jboth the lower Courts—and that finding 
is binding on me in second appesal—that 
Krishna was in possession for more than 
12 years, not on behalf of the joint family, 
to which he and the plaintiff and defend- 


ant No.2 belong, but on his own account, © 


and adversely to the joint family and to 
everyone else except the mortgagor. There- 
fore, the position in this case is simple. 
The suit falls under Art. 142, and it is 
‘clear on the authorities that in that case 
the burden of proving that he was origi- 
nally in possession but was dispossessed 
by his opponent, ison him. If that burden 
is not discharged, then there is no prigciple 
of law and there is nothing in Art. 142, 
which would make it necessary for the de- 
fendant to defend his possession by proving 
adverse possessicn. As I have said, there is 
no referente either to the defendant or his 
possession in Art. 142. On the findings, it 
is clear that the plaintiff failed to establish 
(1) 14 B 458. 
*Page of 14 B—[#d). 
° d 
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that he was dispossessed within 12 years, 
and there is an end of the matter. 

An interesting question, however, wag 
raised by Mr. Gajendragadkar, and he 
argued that when the possession of the 
mortgagee came to an end on Shidu's death, 
there was an imaginary moment at which, 
constructively, the true owner must be 
deemed tg have gone into possession. Simi- 
larly, he argues that when defendant No. J 
wase dispossessed by defendant No. 8, the 
also the true owner must be deemed, con- 
structively, to have gone into pogsession - 
and he argues that there being two inde- 
pendent trespassers,the defendant cannot 
justify his possession, he being an indepen- 
dent trespasser, by tacking on to the wrong- 
ful possession of another independent treg- 
passer, namely, defendant No. 1, his own 
wrongful possession, particularly, as defend- 
ant No. 3 is not claiming under defendant 
No. 1. It is clear that if defendant No. 3 had 
been claiming under defendant No, 1, there 
would have been an end of this argument. 
The learned Advocate referred me to a deci- 
sign in Ramayya v. Kotamma (2), which he 
conceded was clearly againgt his contention, 
But he also referred me to another decision 
in Janaki Nath v. Barkuntha (3), where the 
view wə8 expressed by Richardson, J. that 
even under Art. 142, the question of two ine 
dependent trespassers will arise.. It seems 
to me that the opinion expressed by Richard- 
son, J. in the Oalcutta case | Janaki Nath y 
Baikuntha (3)], is clearly obiter dicta. He 
held on the facts of the case that the suit fej] 


-underArt. 144, and it is clear that under 


Art. 144, one independent trespasaer 
tack on to his wrongful cee W. 
wrongful possession of another independent 
trespasser unless he is claiming through 
the latter. But having held that the suit 
fell under Art 144, the learned J udge went 
on to discuss Art. 142 and express his View 
as tothe position which may arise under 
that Article. If it had become necessary 
for me to decide this somewhat difficult 
question, my own preference would be for 
the principles laid down in Willis v. Earl 
Howe (4) and the following observation of 
Dart ón Vendor and Purchasers : 

“In order that the t 
barred by the adverse se pr indie 


n of a trespasser 
a series of trespassers, the possession by them ice 


be continuous, and so long as it is continuous, it 
(3) 45 M 370; 67 Ind, Cas $46; A IR 1999 Mag” 
59; 42 M L J 319; (1932) M W N 132; 30 M L T 


148. 2 
(3) 36 O L J 140; 70 Ind” Oas. 603; 
176: 370 W N 209. A IR 1922 Gal, 


4) (1893) 2 Oh. 545; 68119 Oh. 690-8 È 497. 
T 388° 41 W'R 433. i 2R 427; 69 1, 


hë 
is immaterial whether they olam through one san- 
other or indedendently; but if a period of time 
should elapse, however, ghort, after the abandonment 
of one trespasser who has not been in possession 
for the full statutory’ period and the entry of another, 
the title of the true owner is as from the time of 
auch abandonment, restored to him without any 
entry or act done on his part, for the” statute does 
not apply to a oase of a want of actual possession 
by the true owner, but only to cases where the owner 
is out of possession and another is in possession for 
the prescribed time.” ° 

It seems to me that under Art. 142, the 
last of several but independent trespassers 
may defect the owner's title although he 
himself has been in possession for ‘only a 
few days before the date. It is difficult, in 
my opinion, to see how the question of the 
defendant's adverse possession 18 matertal 
‘or arises under Art. 142. But in the view 
which I take on the facts .of this case, 1t 
is not necessary for me to express any defi- 
nite opinion on this question, and I reserve 
to myself the right to decide it if it arises 
ona future occasion. The appeal, there- 
fore, fails and must be dismissed with costs. 


D. Appeal diamtssed: 





LAHORE HIGH COURT . 
Criminal Appeal No. 1108 of 1937 
November 3, 1937 
Young, O. J. AND Mongon, J. 
MEHNGA-— Conviot— APPELLANT 

i versus 
EMPEROR —Opposits Party 

Criminal irial—Duty of trial Judge—He must be 
strictly accurate in making comment upon evidence 
given se kh him. es 
Ween pe eae to the views of trial Judges on 
the manner in which evidence has beef given before 
them. It is, therefore, essential that a trial Judge, 
should endeavour in making such comments fo be 
strictly accurate. 


Gr. A. from an order of the Additional 
Sessions Judge, Amritsar, dated September 


10, 1937. ` 
Mr. Fayaz Hassan Shah, for the Appel- 


Eo R. C. Soni, for the Advocate-General, 


the Crown. 
NN Gane, C. J.—Mehngs was charged with 
five other persons with the murder of 
Bhola: the five others were acquitted. 
Mehnga was convicted and sentened to 
death. There «are many unsatifactory 
features about this case. The murder took 
place between 8 and A. m. on June 22, 
1937; the first information report was not 
made till 4:30 P. |m. at a distance of only 
five miles, The learned Sessions J udge 
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appeal are rightly inclined to- 
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and the assessors disbelieved the witnesses 
for the prosecution about the other five 
accused, who were acquitted and after 
inspecting the scene of the murder, the 
Sessions Judge arrived at the conclusion 
that the two principal eye-witnesses could 
not, from the position in which they placed 
themselves, have seen what they said that 


they saw. In addition there are many 
discrepancies in the evidence of these 
witnesses: . 


b 


6 a 
There was time. and opportunity to con- 
coct a case; the evidence:is not sufficiently 


_Batisfactory to inspire confidence and bears 


many. inglig¢ations of untruth; it -is possible 
that there was no witness present at the 


murder, because there was a ceremony in 


the neighbourhood on the morning of the 
murder which was attended by many of 
the villagers, and indeed the appellant 
claimed that he. was present there, when 
news of the murder ¿was brought. The 
assessors who gave their-reasons,seem to 
have taken the correct view: of ‘the: case: 
one of them said: “T do not think Mehnga 
is proved to be the murderer because the 
prosecution witnesses are discrepant, He 
may well in fact be the murderer.” We 
agree with this view, allow the appeal and 
set aside the conviction. 

We have difficulty in understanding how 
the learned Sessions Judge came to write 
the note at the end of the evidence of 
He noted that the witness 
impressed him most favourably. ‘He gave 
his evidence throughout in an absolutely 
convincing and -straightforward manner.” 
This follows a record of the cross-exami- 
nation in which the witness repeatedly 
contradicted or denied his statements to 
the Police andin the Committing Magis- 
trates Court. The Judge's view_is in 
conflict with the record of the witness's 
evidence and fortunately so, for Judges in 
appeal are, in our opinion, rightly inclined 
to attach great. weight- to the views of 
trial Judges on the manner in which evi- 
dence has been given before them. It is, 
therefore, essential that a trial Judge should 
endeavour in making such comments to be 
strictly accurate. 


8,  Appealallowed. 
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_ LAHORE HIGH COURT ~ > 
. Miscellaneous First -Civil Appeal - No. 155, 
: of 1936 A 
October 21, 1936 
Jal LAL, J. | 
PIARA RAM -,OBJEOTOR— APPRLLANT 


DETSUSB ; : 
AMIR OHAND anp ofaprs—AUcTION- . 
PUROJASHRS AND OTHE@S—CREDITORS 
AND ANOTHER— Dastor—RESPONDENTS 

Minor —Insotvency—Co-parcenary “firm-. with one 
minor member —Insolvency.,of-“Debts for -family 

-business—Entire property including minor's share, 


if vests in Receiver. -> a 2 
The effect of: the insolvency . proceedings _ is. 
that the -property. of the insolvent gear which 


means the property of its partners, as such; vests in 
the Receiver, but the property of the minor does not 
vest in him, that is to say, the property- which has 
come fo him otherwise than as a member of the’ 
insolvent firm. Although- a minor cannot .be 
adjudged an insolvent he tan be deemed to be an 
lvent' when he igs a member; of a--oo-parcenary 
which is adjudged- insolvent, and as such, the 
whole property of the-firm vests in the Receiver. - 
A.co-parcenary “firm having one partner ‘who 
"was minor incurred debts for the family -business. 


4 


The firm was subsequently adjudged insolvent and ' 


the Receiver sold “the property of.the. firm, The 
minor member applied to set aside the sale with 
‘respect to his share in the firm property: 
eid, that the share of the minor also 

the Receiver and was salable by. him. i 
Mis. F. O. A. from an order of the: Dis- 
trict Judge, Mianwali, dated June 10, 1936. 
Mr. Mehr Chand Mahajan, for the ‘&p- 


= 


pellant. i 44 ai. gh 
"7. Lala Badri Das, for ::the: Respsndenig 
“(Auetion-purdhdgerg). > oi) -Suno A) 
| - Judgment.—In -1927 or 1928: there.. was 


, 8, firm called : Daulat Ram+Udai Bhanbima + 


“village in the: Mianwali . District, ‘When 


‘this’ firm was started ise qtestién that 


“will have to: be decided. in this dppeal. 
“This tirm was adjudicated insolvent by an 
-order made :by the District Judge of Mian-* 
“wali on April 25, 1928.. It is tœ be noted 
“that the application was to adjudicate the 
-frm and’not the individual partners there- 


‘of,-and the order of the: District Judge: also - 


136 tothe same effect, thuugh in one -place 
ib-- is stated- that the . insolvent’ firm. is 

Daulat Ram-Udsi Bhan -through: certain 

persons. These persons are Wishan Das 

and Piara Ram. The pedigree-table -of 
- the parties is as follows : 


DAUER RAM 
P m | 
“asi has Thaka Das. 
= | t 
| | | 

Wishan Asa Pigra Nihal 
ih Nard * pee ihal 
W518 a t E 


sf 


a] 2 
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“Daulat Ram died on June 4, 1907. Udai 


Bhan died on November 138, 1914. Asa 
Nand and Nihal Chand also are dead; 
Piara Ram was born according to one 
account in 1914, according to the other in 
1915. There can be no. doubt, therefore, 
that even iffhe was born in the life-time 
of Udai Bhan, he was an infant. At the 
‘same time, there is no dispute that Piara 
Ram isa son of Udai Bhan. Piara Ram 
wae a Minor when the order of adjudica- 
tion was made. Subsequently, the Keceiver 


Gg 


Jin whom the estate of the insolvent firm 


vested sold certain properties which accord- 
ing to him belonged to the iasolvent 
form. In order to attack the action of the 
-Receiver, the first step that Piara Ram 
took was to-apply that his adjudication 
be annulled because being a minor he 
could not be adjudicated an insolvent. This 
District 
Judge butit is a question whether he 
actually annulled the adjudication of Piara 
Ram. Under the circumstances and in 
view of the fact that it was the firm 
which had been adjudicated insolvent, no 
‘question of annulment of adjudication of 
Piara. Ram could arise. Probably, there- 
fore, realizing this difficulty, the learned 


. Distri¢t. Judge passed the order in the 


following form: , 
3 “In the order of adjudication it is stated that 
Wishan Das niajor and Piara minor were 
the-proprietors of the finn. An adjudication ot 
the firm means adjudication of its partners. This 
is well settled law..........the law 18 clear thata 
minor could not. be declared an insolvent. As & 
matter of fadt the order of adjudication does not 
make:-it ‘clear thatthe minoras such was adjudged 
‘insolvent, Only. the firm of Udai Bhan-Daulat Kam 
_ was adjudicated and it was merely mentioned that 
Piara Kan» minor was one of the partners. In 
order, however, to set the matter at rest I now 


make it clear that if the inference isto be derived 


that Piara Ram was also declared insolvent, this 
would be wrong.. I therefore deolare that the order 
‘of adjudication in so far as it might by implica- 
tion be said to declare Piara Ram minor as such, 
insolvent, was illegal and if that was the meaning 


_.of the order, then 1 have no hesitation in declaring 


the adjudication of Piara Ram minor as such 
annulled. This I hope clarifies the position.” 
16 would be observed from the above 


' that the learned District Judge emphasized 


‘the fact thatthe firm had been adjudi- 


‘cdéted insolvent and that there was no 


order of adjudication against Piara Ram 
“minor “as such.” In these proceedings, 


* thetefore, [ must*proceed on the assumpe 


tion thatthe orm Udai Bhan-Daulat Ram 


‘is the insolvent firm and tne asaeis of that 
` firm ara being dealt. with by the Receiver 


It has been held that the two partners of o 
the insolvent firm are Wishan Das and his 


nna = z v + 
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‘minor brother Piara Ram. The effect of 
‘the insolvency proceedings therefore is 
that the property of the insolvent firm, 
which means the property of its partners, 
88 such vests in the Receiver, But the pro- 
‘perty of the minor Piara Ram does not 
vest in him, that is to say, the property. 
which has come to him otherwise than 
_a8a member ofthe insolvent fiim. After 
this order of the so-called annulment*was 
passed by the District Judge, Piara Ram 
applied that sale of his share in the pro- 


perty sold by the Receiver should be con- - 


celled and the same „returned to him. The 
learned District Judge declined to proceéd 
with the case and directed Piara Ram to seek. 
his remedy by suit if he was so advised. 
From this order an appeal was preferred to 
this Court and I remanded the case to the 
District Judge, holding that he should’ 
decide the question whether the Receiver 
was legally competent to sell the property 
claimed by the minor and, ifhe was not, 
to restore the same to him in so far as 
such restoration could be effected. The 
District Judge kas now held an enquiry in 
the presence of the parties: and is 


. Opinion that the Receiver was competent 


to sell the entire property in dispute: He 
has held that the firm Udai Bhan-Daulat 


“Ram -was started by Udai Bhan and that. 


m e 


after Udai Bhan's death it descended as a 
oint family business to his sons and thus 
ecame ancestral family business in the 


- hands -of the sons.- He doubts whether 


“the firm was started, by Daulat 


. The léarned District. Judge therefore has 
. held that as the debts were due from the 
. firm and it was to pay off those. debts 
` that the property has been sold by thee 
~ Receiver, Piara Ram is not legally compe- 


_ tent to object to the sale. 


Piara Ram has 


again ccme up to this Court in appeal. ` 


In my opinion this appeal must fail. 


"` It is first contended by the learned Coun- 
` gel for the appellant that the view af the 


learned- District Judge that the firm wag 


-` ptarted by Udai Bhan was erroneous, it 


being alleged that the firm was started 
-by Wishan Das. In my opinion there is 
umple evidence in support of the conclu- 
sion of the learned District Judge that 
the firm was started by Udai Bhan. It 
is not necessary to discuss this evidence 
as I agree with the reasons given by the 
Court below. In the witnesaebox Piara 
Ram has admitted that he isa member of 
a joint Hindu family with Wishan Das. 


-In my opinion under ihe circumstance 


this frm must be deemed to be a co- 


= 
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parcenary firm of Wishan Das and Piara 
Ram. Wishan Das was the managing 
member of the firm andthe family afler 
the.death of Udai Bhan and if it be 
established that the debts were incurred 
for the family bcsiness, then the entire 
family property, including the shares of 
Wishan Das and Piara Ram, if it is legally 
that these {wo brothers 
have any shares in the property, veefs in 
the Receiver and is saleable by him. It 
zis, however, contended by Mr. Mehr Ohand 
Mahajan, Counsel for the appellant, that 
there is ro proof that the debts were taken 
for the family business. In connection 


_-with this contention if must be remem- 


bered that the proceedings in this case 
have arisen out of an adjudication 

The insolvent is the firm Udai 
Bhan-Daulat Ram. The creditors of that 
firm. had to prove their debts in order to 


‘have the same entered in the schedule of 


the liabilities of 
who claimed to 


the firm and the persons 
be the creditors of the 


. firm filed affidavits in support of their claims 


which were admitted by the Receiver and 
entered in the schedule. It must therefore 
be assumed for the purposé of these pro- 
ceedings that’ the debtors entered in the 
schedule are the debts of the firm and. 
were incurred on behalf of the firm by the 
manager. In my opinion, under the cir 
cumstances, Piara Ram is. not entitled to 
claim tat there should be an independent 
Court in his presence in 
itors should be called upon 


R 


to prove the existence of their debts and 
the fact that the debts were taken for the 
family business or were applied toit. The 
only plea that appears to me to be legally 
open to Piara Ram in these proceedings is 
that he is not liable or rather his property 
ia not liable to satisfy the debts of the firm, 
but Ihave already held he is liable for the 
payment of the debts of the firm to the 
extent of his share in the joint family 
roperly. | 4 ; 
P But eee contention which is very 
strenuously urged before me 18 that even 
if Piara Ram is a partner in the co- 
parcenary firm and his share in the joint 
property is liable to satiefy its debis, in 
the insolvency proceedings the Receiver 1s 
not entitled to sell his share because he 18- 
not the insolvent. As I have already 
stated, for trat limited purpose he must 
be deemed to. be an insolvent as the firm 
of which he is a member has been adjudi- 
cated ab insolvent. Authorities have been 
cited at the Bar in which it has beep 


+ @ 
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held that when œa "father who owns co- 
Pparcepary property jointly with his son, 
has been adjudicated insolvent, the son’s 
‘hare in the property does not vest in the 
Receiver but the right of the father to 
Sell the shaze of the son to discharge his 
«debts vests in the Receiver. Reference 
was made to Sat Narain v. Sri Kishan 
Das: (1), Munsht Ram v. Bhagwan Das (2), 
“Oficial: Receiver, Lahore v. Chimanlal (3) 
and Gori Shankar v, Basheshar Nath (4). 
Mt has also been held that a Receiver 18 
entitled to sell a minor brother's share to 
mpsy the debts due from a firm ih which 
Whe minor brother was a partner. This was 
held in Champa v. Official Recetier, Karachi 
‘5) and incidentally in Bankey Lal v. 
Durga Prasad (6) at p. 885*. A contrary 


‘view appears to have been expressed in’ 


Nilkantha Narayan v. Debendra Nath (7). 
But this view appears to be opposed to 


mhe consensas of opinion which prevails in. 


other Courts, as for instance, in Anand 
Prakash v. Narain Dus (8), Bankey Lal 
v. Durga Prasad (6), Balavenkataseetharama 
Chettiar v, Oficial Receiver, Tanjore (9), 
Siddeshwar Nath v. Deokalt Din (10), 
and Haridas Himatlal v. Lallubhai Mul- 
«hand (11). Itis not, however, necessary 
mo consider this point, 
opinion in the circumstances of the present 
case it does not arise. Ib is not that 
Wishan Das alone has been adjudicated an 
eansolvent. The firm has been adjudjcated 
insolvent, and the firm being aco-parcenary 
sirm, the minor's. interest in the’ family 
property is saleable by the Receiver. I hold 
wherefore that the view of the learned 


(1)7 Lah 376; 93 Ind, Cas. 619; AI R1928 Lah 
264, 28 P LR245. ` 

(2) A I R 1936 Lah. 153; 92 Ind, Oas. 595; 297P L 
R 32:7 Lah LJ 598. , E 

(3) A IR 1930 Lah 645; 123 Ind. Oas. 286; 31 
<æ L R 245; Ind. Rul. (1930) Lah, 430. 

4\ 13 Lah 464; 135 Ind. Oas. 217; A I R 1932 Lah. 
m5l; 33 P L R 314; Ind. Rul (1932) Lah 89. 

(5) 15 Lah 9; 149 Ind. Oas. 693, AI k 1933 Lah 
01; 36 P L R 450; 6 R L 738, ‘ 

6) 53 A 888; 135 Ind Oas. 139; A IR 1931 - All, 
; (1931) A L J 917; Ind, Rul. (1932) All. 27 


J) œ 

(7) 15 Pat. 363; 161 Ind Oas. 167; A I R 1986 
at. 115; 17 P L T 39,2 B R 318; 8 RP 439. 

(8) 53 A 239; 135 Ind, Oas 119; A I R1931 AlL 
Sa a) A LJ 1923; Ind, Rul. (1932) All, 7 
b 

(9) 49 M 849; 97.Ind Oas. 825; A IR. 1926 Mad. 
eae J 269; 24 L W 345, (1928) MWN 
43 ( 

(10) 9 Luck 304; 147 Ind. Cas. 642; A I R 1934 
Judh 1; 100 W N 1233; 6 R O 283, 

(11) 55 B 110; 129 Ind Cas, 153; A I R 1931 Bom 
0; 32 Bom L R 1362; Ind. Rul, (1931) Bom. 137, | 
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because in my’ 
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District Judge is substantially correct and 
I dismiss this appeal with costs. 
8. Appeal dismissed. 





S ND JUDICIAL COMMISSIONER'S 
COURT 
‘Orimineal Appeal No. 123 of 1937 
November 12, 1937 
¢ Davis, J..O. AND Loso, J. 
DENGO KANDERO—APPRLLANT 
VETSUS 
EMPEROR—Opposits Party | 

Evidence Act (I of 1872), gs. 10, 30-Confesston 
of oneof the accused who is dead and never brought to 
trial if admissible under s. 30—If admissible under 
s. 10—85. 10, tf applies to confession made after con- 
spiracy and acta done in pursuance thereof are at 
an end—Criminal trial—Murder—Evtdence—Con- 

iracy to wrongly implicate some person—Dying 
daara ion of deceased also showing such conspiracy 
—Oourt should not rely on evidence of witnesses so 
conspiring unless there ie evidence enabling it to 
distinguish true from false. 

Confession mude by one of the accused who 
is dead and never brought to the trial ie not ad- 
missible under s, 30, Evidence Act, as the confession 
of th® co-accused. Nor, if it is admitted, can it be 
admitted under s. 10, because s. iQ, apples to acta 
done in furtherance of a conspiracy or which bear 
some relation to the conspiracy and cannot be said 
to apply to a confession made efter the conspiracy 
and the acts done in pursuance thereof were at an 
end, The words of s. 10 cannot be extended to 
cover the case of the confesgion of a person who 
was co-accused or who might have been 8 co-accused 
on the charge of conspiracy ané the offences which 
were its purpose or committed in pursuance of it, 
Emperor v. Keshav Narayan (1) and Hmperor v. 
Abani Bhushan (2), relied: on. Kunjlal Ghose v. 
Emperor (3), dissented from” 

Where in a case thers is clearly a conspiracy 
wrongly ‘to implicate a ‘particular individual, and 
the dying declaration of the person murdered points 
to the same efect, before the Courts can rely 
upon the evidence of witnesses who have æo 
cohspired and who had such infiuence over the dy- 
ing man that tliey can induce him to serve their 
purpose,*there must be some other evidence which 
will enable the Uourt to distinguish the true from 


the false. 


Or. A. against the judgment of the Ad- 
ditional Sessions Judge, Larkana, dated 
June 22, 1937. 

Mr. Gobindram H. for the Appellant. 

Mr. Partabrat D. Punwant, Advocate- 
General, for the Crown. l 

Davis, J. C.—This is an appeal against 
the judgment of the learned Additional 
Sessions Judge, Larkana, who has convicted 
the appellant Dengo walad Kandero of the 
murder of cne Rahimbux under very brutal 
circumstances in the garden of one Rah- 
matullah near the village of Dadu Hullio 
on May 5, 1936, and has sentenced Dengo 
to transportation for life. Tried also with 
Dengo was one other person Amin, who 


100 
the case for the prosecution was, had 
incited. Dengo and another Haji, who died 
before he could be brought to trial, to com- 
mit this murder of Rahimbux and it was 
on the basis of this concerted action that 
these two accused Dengo and Amin were 
charged with conspiracy. The learned 
Judge acquitted Amin on all charges and 
he acquitted Dengo of the charge of conspi- 
racy because he tnought there was no evi- 
dence of any substance to support it and 
because he thought that asthe accused had 
been convicted of the substantive offence, 
the charge of conspiracy was superfluous. 
Incidentally a man cannot be convicted of 
conspiracy with bitnself. . 

We have heard very careful arguments 
in this case. We have carefully considered 
them and after hearing, given them our 
best consideration. We have come to the 
conclusion that as the evidence was not 
sufficient to convict Amin, as clearly it was 
not sufficient, so it follows that it cannot 
~ be sufficient to convict Dengo, unless there 
‘is further evidence which would satisfy us 
that, while all the witnesses, Alihgssan, 
Jurial, Habibullah, Karimdad and Chhutal 
give false evidenee against Amin, their evi- 
dence against Dengo is true; so that, while 
we reject their evidence against Amin, we 
can accept it as regards Dengo. But the 
only other evidence we can find is the evi- 
’ dence of the Bania Hotalmal who says that 
when he went to the field between 1 and 
2 o'clock and questioned the dying man, 
he implicated only Haji and Dengo and 
not Amin. But again this Hotalmal lends 
himself to’ ‘support a false case. by his 
signature on the dying declaration recorded 
by the Sub-Inspecior in ehis presence 
wherein Kahımbux is made to implicate 
both Haji and Dengo and Amin, too, and 
we think that a witness who car be in- 
duced to act as he has acted under the.cir- 
cumstances, i8 not a person upon whom 
very great reliance can be placed and if 
we cannot place very great reliance upon 
Hotalmal, there is no evidence sufficiently 
strong to support the evidence of Alihassan, 
Jurial and Habibullah and other witnesses 
against Lengo who, so far as they impli- 
cated Amin, we consider deliberately gave 
- false evidence. Therefore upon the case as 
put beiore us we come to the conclusion 
that the onl? proper ccurse to take is to 
acquit Dengo because the prosecution have 
faued, upon the evidence brought before 
the Court, to prove his guilt. 

Now ‘the case for the prosecution is that 
“One deceased Rahimbux who lived in the 


* 
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village of Dadu Hullio in Kambar Taluke 
was cultivating the garden land of Rahmat 
ullah and on May 5, his maternal uncle 
Jurial took his mid-day mea) to the fiel 
and when he approached it, he saw to hir 
horror Dengo and Haji striking Rahimbu» 
with axes While Amin stood there incitib; 
them to sirike and kill. He called out te 
the assailants and his call apperentl» 
brought upon the scene another uncle o 
Rahimbux, Habibullah, whe by chance wa: 
collecting Babul pods on a tree near by 
Both Jural and Habibullah went forware 
to where the accused were attacking th 
deceased, but they were frightened by th, 
threats of the accused and kept away 
After the accused had gone, however, J uri 
and Habibullah picked ap the deceasedll 
who had fallen into the cistern of the wel 
and placed him upon a mattress in th 
landhi. He was terribly injured, having 
17 injuries upon his body, but he was abl 
according to both Habibullah and Juris» 
to tell them that he was attacked by Deng 
and Haji while Amin incited them. Habib 
ullah stayed by Rahimbox while Jurie 
hastened to the village to the otak of on 
Alihassan a relation and told him of. wh» 
had happened. Obhnial and Karimda 
other relations were sitting with Alihassa: 
and all three went at once to the fel 
where Rahimbux was lying. Rahimbu» 
according to the prosecution, again name 
Haji, Dengo and Amin and told them c 
the manner of his assault and Alihassa: 
left For Kambar to make the first repo 
which he did at? o'clock in the evening 
Shortly after this at about 8 o'clock th» 
Sub-Inspector arrived at the scene of th 
offence. Before Alihassan left, however, h 
‘told Jurial to bring Hotalmal and Bakhsh 
mal, two Hindus so that Rahimbux coul 
tell Bot only his relations and tello 
Mussalmans of what had been done bu 
two Hindus also. When the Sub-Inspectc 
arrived, he took down the dying declaratio 
of Rahimbux in which he implicated thes 
three men as his assailants and sent tk 
deceased to Kambar dispensary. Deng 
and Haji were arrested that very nigh 
laut early that morning Rahimbax being, - 
appeared, in danger of his life, the Medic 
Officer sent for the Tnird Olass Magistra» 
of Kambar, who recorded the dying decelar. 
tion of Rahimbux shortly before 4 o’cloc 
in the morning. On the evening of tk 
same day at about 7 o'clock Rahimbux die 
Amin was not arrested until the 9th.- ; 
Now, there -can be no doubt that Rahir 
bux djed of the injuries that were inficte 
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don him some time on the morning of 
-Ay 5, and there dppears no reason to 
mbt the truth of the prosecution case to 
Is extent that he was attacked while he 
48 lying down, because there are no less 
ah 17 injuries upon him and most of 
ese injuries ere upon his left side. The 
"portant question to consider, as the 
‘arned Judge says, is whether these accused 
¿used these dreadful injuries and he has 
me to the concltision that so far as Dengo 
: concerned, the evidence of Habibullah 
ad Jurial is true and that this evidence is 
Troborated by the evidence of other wit- 
ssses, who came upon the scene, by the 
‘ying declaration of Rahimbux made to 
16 Sub-Inspector and to the Magistrate. 
ut the learned Judge does not seem to us 
iffi ciently to consider the circumstances 
- this case or to explain why if he acquits- 
min*as he has done, he can upon much 
19 Same evidence convict Dengo of this 
əy serious offence. He, and apparently 
18 assessore, too, are of the opinion that 
«arial and Habibullah are true eye-wit- 
ssses, but he has not explained to us, 
dr does he appear to have considered how 
came to pass that just on this day two 
«cles of this unfortunate Rahimbux should 
@ present atthe scene of offence and have 
‘itnessed the assault. Jurial says that he 
‘a8 bringing the mid-day meal to Rehim- 
«ax who was cultivating Rahmatullah’s 
arden land, but Jurial does not live with 
ahmatullah and when we consides the 
<vidence of Jurial on this question of why 
was that on that day of all days he was 
«king Rahimbux’s food to him, we can 
ily say that we find it- extremely ungatis- 
tory; Nor can We see that the evidence 
- Habibullah. as to why he should just” 
«at day be collecting pods from a Babul 
ee 60 close at hand, was any more Satis- 
ictory than the evidence of Jurial, 
The learned Judge himself has rejacted 
ae evjdence of Habibullah and Jurial so 
w asit has implicated Amin. We cannot 
36 how he can justify his rejection of the 
ridence as regards Amin and justify its 
sceptance as regards Dengo, the accused, 
X Can we see that he has sufficiently com 
dered the delay which admittedly took 
ace in this case before the first information 
38 recorded. The first information shows 
dab if was recorded by Alihassan at 7 
«clock, but Kambar is only 4 miles away 
om the Place where this crime took 
.4ce, and if it took place at noon—and 
Otalmal says that he came to the field 
«tween | .o'clogk and 2—this delay of 
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7 hours appears to us unexplained and that 
the only true and likely explanation of this 


delay is that this Jurial and Habibullah 


and others were making inquiries and were 


making upa case against. Amin, Haji and. 


Dengo. . 


Alihassan gives in his first complaint a - 


motive for the attack upon Rahimbux, 


which we find, far-fetched and which we . 
gee, the learned Judge himself has been - 
unable te accept. There was some quarrel 


apparently between Alihassan and a Pir, a 


. relation of Amin, and Alihassan brings in 


Amin in his first information because of 
this and explains the complicity of Haji 
and Dengo in the crime as they were 
Murids or followers of this Pir but, the 
learned Judge has referred to some other 
motive as the possible motive of the crime 
trouble about a woman, about the wife of 
Dengo and her familiarity with Rabimbux 
and he has admitted upon the record a 
confession made by Haji tothe Magistrate 
in which this motive for the crime is 
given. Though when he admitted this con- 
fession, he appsars to have been of the 
opinion that it was admissible evidence; 
thereafter. he appears to have changed his 
mind, for he does not refer to it in his 
judgment.. In view of the fact that Haji 
was dead and was never brought to trial, 
clearly this confession would not be 
admissible under s. 30 as the confession of 
the co-accused. Nor, if it was admitted, do 
we think it could be admitted under s. 10, 


. because s. 10 applies to acts done in fur- 


therance of a conspiracy or which bear 
some relation to the conspiracy and cannot 
be said to apply to a confession made 
after the conspiracy andthe acts done in 
pursuance thereof were atan end and the 
accused is challaned on this very charge. 
We do not think the words of s. 10 can be 
extended to cover the case of the confession 
of a person who was co-accused or who 
might have been a co-accused on the charge 


of conspiracy and the offences which were 
“its purpose or committed in pursuance of 
it. We refer to the cases in Emperor v. 


Keshav Narayan (1) and Emperor v. 

Abani Bhushan (2) in support of this 

view. The judgmentin the case reported 

in Kunjlalt Ghose v. Emperor (3) does not 

refer to Emperor v. Abani Bhushan (2) 

and is not a case reported in the authorized 
(.) 25 Bom, L R 248 


9) 38 O 169; 8 Ind. Oas, 779; 150 WN 35; 11 Or 


710, 

(3) A IR 1935 Oal. 26; 155 Ind. Oas. 361; (193 
Or. Oas. 40; 36 Or. L J 678; 330 WN 1015; 7 R 
572, 


+ 
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law reports. We do not think it is correct 
ruling and we do not followit. But the 
learned Judge, as we have pointed out, has 
not relied in his judgment upon this con- 
fession of Haji, nor do we think it should 
in any way be allowed to affect the case. 
This being so, we find ourselves referred 
again to the evidence of Habibullah, 
Juriel, Alihassan, Obhutal and Karimdad 
and the dying declaration of the deceased 
made to the Police, the Sub-Inspector 
and the Magistrate. In additiqn we 
find, no evidence of adequate motive 
explaining this crime. Evidence of motive 
of course is not always necessary, but 
evidence of motive or evidence of an 
adequate motive ddes assist and we have not 
in this case that assistance. Therefore, the 
other evidence must be such as to leave no 
real doubt in our mind that the accused is 
guilty. 

Now, according to the evidence of Jurial 
he went to fetch Alihassan and brought 
back Karimdad and Obhutal and both 
Karimdad and Chhutal say that Rahimbux 
implicated all three accused and where the. 
learned Judge says in his judgmen} that 
Karimdad does not say that Rahimbux’ 
mentioned the name of Amain, he is wrong 
because we have carefully referred to the 
evidence of Karimdad and find ke does., 
The learned Judge has, therefore, rejected. 
the evidence of Alihassan and Chhutal as 
regards Amin and has not rejected the 
evidence of Kerimdad because he says he. 
does not implicate Amin, but he should. 
have rejected the evidence of Karimdad 
because he does implicate Amin. The 
evidence of Karimdad is no better than the 
evidence of the others. We reject, there- 
fore, the evidence of Jurial, Habibullah, 
Karimdad and Ohhutal so far as they 
implicate Amin and so far as they implicate 


Dengo. The evidence of Alihassan quite ` 


clearly is the evidence of a man who had 
some quarrel or who imegines he had some 
quarrel with Amin or with tte Pir. We 
think hia evidence the least reliable of all, 
so that at last we come to the evidence of 
Hctalmal. It was urged by the learned 
Advocate-General that Hotalmal is a true 
witness because he says that when he first 
went tothe field and spoke to Rahimbux, 
Rehimbux implicated only Haji and Dengo. 
It may be that in this matter Hotalmal 
speaks the truth, bat if he speaks the truth 
_ in this matter, then it is improbable that 
Jurial saw the teen upon Rahimbux 
because Hotalm explains how Jurial 
passed his shop going to fetch Alihassan 
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and yet did not mention the names of the 
assailants. We think this rather shows 
ihat Jurial when he first went to fetch 
Alihassan did not know the names of the 
assailants, but if Hotalmal speaks the truth 
when he says that Rahbimbux implicated 
only Haji and Dengo and if what he says 
is true, then we must come bo the conclu- 
sion that Jurial, Habibullah, Alihassan 
Chhutal and Karimdad have all falsely and 
wrongly implicated Amin and further they 
have been able to indace*the dying man 
wrongly to implicate Amin because in the 
dying declaration recorded by the Sub- 
Inspector on the evening of May 5, and ir 
the dying declaration recorded by the 
Magistrate early on the morning of the 
6th, Amin andthe part he played is men 
tioned in both. When, however, we reac 
through the dying declaration made bs 
Dengo to the Sub-{nspector, we think tha 
it is doubtful whether at that time Rahim 
bux had at all identified his assailant: 
because he said he saw them from behind» 
Indeed the nature of the injuries upor 
Rahimbux is guch ; they were so serious anc 
so many that we think it improbable tha 
this unfortunate man attacked in his sleep 
would have had the time or capacity t 
identify his assailants. But apparently thi 
unfortunate man Rahimbux was induced t 
implicate in both his dying declaration’ 
Amin, and in our opinion, to implicate hin 
falsely. 

It is true that the learned Judge say 
neither the deposition of the witnesses nc 
the dying declaration should be rejected i 
whole because it is false in part, but whe 
we have a case as here where clearly ther 
is a conspiracy wrongly to implicate 
particular individual, we think that before 
ewe can rely upon the evidence of witnesst 
who have so conspired and who had suc 
influence over the dying man that the 
can induce him to serve their purpos 
there must be some other evidence whic 
will enable us to distinguish the true fro: 
the false. It does not appear to us tt 
learned Judge has in this case sufficient 
considered this aspect of the matte 
Merely to refer to it and to quois 
Latin maxim is not enough and we thir 
if he had considered it and discussed | 
he would have found that the only ev 
dence which could sustain the false ew 
dence cf Jurial and Habibullah and t™ 
other witnesses was a few words in the ey 
dence of Hotalmal. This in our opinion 
not sufficient. We think, therefore, tk 
the accused Dengo should be acquitt 
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We allow the appeal and set aside the con- 
viction and sentence. 


. 8 ° Apreal allowed, 


marana angan gkang jana 


RANGOON HIGH COURT 
Civil Revision No. 423 of 1936 
° March 30, 1937 
MosBLy, J- 
MAUNG PO HTWA AND ANOTHER 
APPLIOANTS 
s versus 
MA NGW E ZIN——RE8PONDENT 

Succession Act (XXXIX of 1925), s. 214 (1) (a)— 
-Appellate Court, if can pass provi decree 
allowing production of succession certificate within 
reasonable time. s 

There is little difference between an Appellate 
Court giving a provisional decree and an Appellate 
Court suspending its decree until the succession 
certificate has been obtained. There is no doubt that 
the latter course is within its power, but the former 
course is also within its power, and in accordance 
With the intention of s. 214, Succession Act. Hence 
an Appellate Court can pass a provisional decrees 
allowing the production of a succession certificate 
within a reasonable time. 

[Case-law referred to.j 


O. R. against the decree of the District 
Court, Myingyan, in Oivil Appeal No. 55 of 
1936. 


Mr. Leong, for the Applicants. 

Mr. J. V. Kale, for the Respondent. 

Order.—The plaintiff-respondent, Ma 
Ngwe Zin, sued, asthe legal representa- 
tive of her husband, the defendants-appel- 
lants to recover a debt due to her haus- 
band. She obtained a decree, which was 
confirmed cn appeal ;and the only ground 
now argued in this application in revision 
is that she should have been made to take 
-out a succession certificate first before a 
decree could be granted: vide s. 214 (1) (a), 
Succession Act. The trial Court held that 
it was bound by Daw Ywet v. Ko Tha*Hlut. 
(1), a ruling which has not yet been for- 
mally overruled, and that, therefore, no cer- 
tificate was necessary. ‘This ruling relies on 
Ma Paing v. Maung Shwe Hpaw (2), where 
it was held that a Burmese Buddhist hus- 
band and wife were partners. 

Ma Paing v. Maung Shwe Hpaw (2), was 
of course overruled in N. A. V. R. Chettyar 
Firm v. Maung Than Daing (3) at p. 537*, 
where it was saidthat on the death of 


(1) 7 R 806; 121 Ind. Oas, 807; AI R 1949 Rang. 308; 
Ind. Rul. (1930. Rang. 135. 
ser 5 R 298; 103 Ind. Oas. 568; A I R 1987 Rang. 
; 6 Bur. È J 166. 


3) 9 R 524; 
acs: Ind. Rul. (193 
*Page of 9 R.—{ Ed. f maT 
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one spouse the surviving sponse takes the 
interest of the deceased in the joint prope 
erty byinheritance and not by survivor- 

ip. Thelower Appellate Court has mis- 
understood this ruling. The authorities 
which existed before Ma Paing v. Maung 
Shwe Hpaw (2), must, therefore, be followed. 
The earliest one is Ma Naw Za v, Ma Thet 
Pon (4), It is clearand admitted here that 
the plaintiff must take out a succession 
certificate. 

In Ma Sein Nyo v. Ma Mai Tu (5), it was 
held, dissenting from Ma Nwa Za v. Ma 
Thet Pon (4), that a provisional decree could 
not be passed by an Appellate Court allow- 
ing the production of a succession certifi- 
cate within a reasonable time. This was 
sgain dissented from in Chatng Na v. Shwe 
Ok (6), following an unreported case, Civil 
Revision No. 69 of 1913 C. A. M. Chetty v. 
T T Po Yan (7), Oivil Revision No. 67 of 

In the last-mentioned case, the objection 
was not taken in the Court of first instance. 
In the suit before me it was. I do, however, 
consider, especially considering the lack of 
present authority on the point, that such 
an opportunity should be given to the 
plaintiff to produce a suceession certificate. 
1 see little difference between au Appellate 
Court giving a provisional decree and an 
Appellate Court suspending its decree until 
the succession certificate has been obtained. 
There is no doubt that the latter course is 
within its power, but I think that the former 
course is also within its power and in 
accordance with the intention of s. 214, 
Succession Act. It will, therefore, be 
ordered that the plaintiffs suit be decreed 
with costs by the trial Court if she obtains 
a succession certificate within a reasonable 
time to bè fixed by the trial Gourt. But 
the parties must pay their own costs in the 
lower Appellate Court and in this Court 
(where I fix the Advocate’s fee at two gold 
mohurs). If the plaintiff-respondent fails 
to obtain a certificate within a reasonable 
time, the suit will be dismissed with costs 
throughout. 

_D. Order accordingly. 
(4) dass 1000 L BR 334. 
5; SL BRI 


© Bar. L T 233; 63 Ind. Oas. 807; A IR 1920 
LB LL, 


bd “ 


10 


BOMBAY HIGH COURT 
Second Oivil Appeal No. 146 of 1934 - 
October 5, 1937 . | 
NORMAN, J. ; 
BRITISH INDIA GENERAL INSURANO 
Co, Ltp.—APPELLANTs | ; 


VETSUS 

JANARDAN VISHWANATH NalK— 
r m 4 BSPONDENT R 
nsurance—ittght of stranger to sue company— 
. Insurance of motor bus—Clause in policy pre 
power to company to enforce rights of infured 
against third party in name of insured—Clause 
, also PING ing that empon shall indemnify in- 
sured against legal liability in case of death or 

n to passenger—Passenger stranger to contract 
, —ff can sue company Jer money due under policy 
as beneficiary under implied contract. yi 
_ Where by a clause in the insurance policy the 
insurance company is given power to enforce 
‘the legal rights of the insured against a third 
party and is entitled to do so in the name 
of the insured, it is merely an 
between the insurer and the insured. It does 
not add to the rights of either party against a third 
- person, It would not give the insurance company 
a right to sue a third person otherwise than in the 
name or by the authority of the insured. Equally 
a third party has no right to sue the company. 
' Similarly where the polioy provides that the com- 
any shalli indemnify the insured against his legal 
ability in respegt of death of, or injury to the 
passengers, the condition is for the benefit of the 
insured and the ‘passenger does not become a benefi- 
ciary under an implied trust, The passenger being 
- & stranger to the contract cannot sue the company 
, for money payable under the policy. 
. BOA, against the decision of the Dis- 
ae Judge, Nasik, in Appeal No. 284 of 

Mr. Suntoke, for the Appellant. 

Mr. B. N. Gokhale for Mr. G. B. Chitale 
for the Respondent. 


Judgment.—One Balkrishna was a 
passenger in a motor omnibuswhich had 
been obtained by ita driver, Tukaram, from 


? 


the General Motor Agency on hire-purchase," 


“Due tothe driver’s negligence the omnibug 
“ overturned and Balkrishna received injuries 
from which he died. Balkrishna’s legal 
representatives filed -the snit out of which 
this appeal arises against Tukaram (defen- 
dant No. 1), the neral Motor Agency 
(defendant No. 2) and the British India 
General Insurance Company (defendant 
_ No.3) with which company the General 
Motor Agency had insured the omnibus, 
The trial Oourt awarded a decree for 
Bs. 1,500 against all the defendants. The 
, insurance company appealed, but the de- 

cree was confirmed by the District Judge, 
The insurance company has now come in 
second appeal. The “only point taken ig 
that Balkrishna being a stranger to the 
zontract of insurance could not sue the 
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insurance company. It is not disputed 
that the generallaw is that a stranger to 
a contract cannot sue onit, though it is 
a rule which is subject tocertain excep- 
tions. The English rule as regards con- 
tracts of insurance (apart from certain 
statutory provisions notin forcein India) 
is laid down as follows in Halsbury, Vol. 18, 
para. 879 :. 

“The person who has suffered the injury or 
damage for which the assured is ljable is not æa 
party or privy to the oontract of insurance, and 
had not either at Common Law or in equity, any 


“right tothe money payable under the policy which 


he could enforce directly against either the insu- 
rers or the assured.” 

It is fðr the plaintiffs to establish that 
the present case is not governed by that 
general rule. The learned District Judge 
appears to have beenfinfluenced by a clause 
in the insurance policy under whieh the 


‘insurance company were given power to 


enforce the legal rights of the - insured 


against a third party and were entitled to 


do soin the name of. the insured. , He de- 
duced from this that the third party equally 
had a right to sue the company. In my 
judgment this deduction, for which no 
authority is quoted, is unjustifiable. The 
Clavse was merely an agreement between 
the insurer and the insured. It did not add 
to the righta of either party against a 
third person. It would not give the insur- 
ance company a right to sue a third per- 
son otherwise than in the name or by the 
authority of the insured. If the insured 
refused to lend his name or give his 


‘authority, then the company would not be 


able tosue a third person but would only 
be able to repudiate their liability under 


' the policy and recover the money paid to 


the insured thereunder. The learned Dis- 
trict Judga then refers to Law Guarantee 


"Trust and, Accident Society, Limited, In re 


‘L) at p. 638*, but all that was therein held 
was that when an insured person becomes 
Jegally liable, he is not bound to pay what 
he hasto pay before claiming against the 
company on his insurance policy. That 
case, therefore has no application here. An- 
other ground for the learned District Judge's 
decision is that the victim of the accident 
was h beneficiary under an implied trust 
and itis this aspect of the case that has 
been particularly emphasized by Mr. 
Gokhale for respondent ‘No. 1. He relies in 


‘particular on the indemnity clause which 


runs. as follows: 


` (1) (3914) 2 Oh. 617, 84 LJ Oh. 1; 111 L T 817; 58 
S J 704; 30 T L R 616. 


*Page of (1914) 2 Oh.—[Ha | a eg ; 


~ 
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“It ishereby agreed and declared that the Oom- 
Pany ‘shall indemnify the Insured against his legal 
liability in respect of death of, or bodily injury 
to passengers and/or other persona not in the service 
of the Insured, sustained whilet entering into, dis- 
mounting from, or riding in any vahicle described 
in the Schedule of this Policy’ but the Company's 
liability under this clause is limited to Rs 1,500 
(rupees one tMousand' and five hundred only) in 
respect of any one passenger or person as aforesaid 
and to an aggregate of Rs 6,000 (rupees six thousand 
only) in respect of any one accident or series of 
accidents arising out of ons event, Provided always 
that in “the event of any accident occurring whilst 
the vehicle is carrying a greater number of passen- 
gers than that which it is authorized to 


GATTY, 
vis 20 (twenty only) the Insured shall bear a rate- 
able share of the total loss under this endorsement ” 


Mr. Gokhale argues that this clause con- 
stitutes the passengers the beneficiaries, 
the insurance company being the trustee 
and the insured the author of the trust. 
I am unable to agree. What is issured 
against isthe insured’s legal liability and 
that shows that the policy is taken “out 
for his benefit and not for the benefit of 
any passenger, Mr. Gokhale refers parti- 
cularly to the words “the insured shall 
bear a rateable. share of the total loss”. 
But 1 do not understand how these words 
can be said to vest any rights in the pas- 
senger. “Total loss” means the total of 
the legal liability as may be established 
against the insured.. In support of the 
implied trust theory, the learned District 
Judge cited a number of cases in which 
the facts ‘are so different that I do not 
consider it worthwhile to set them -out 
at length. For instance in Blackwell & 
Co. v. Jones & Co. (2) at p. 148® which was 
a suit on a charter party, the ratio decidendi 
was that though the plaintiffs were not 
strictly parties to the contract they were 
not strangers tothe consideration. In Gandy 
v. Gandy (3) there was an express trust 
under which the beneficiaries were named. 
In Khwaja Muhammad Khan v. Husaini 
Begum (4) there was a marriage -contract 
in which again the beneficiary was ex- 
pressly named and the ratio decidendé 
was that the strict rule-in Tweddle v. Atkin- 
son (5) was not appropriate to Indian 
Marriage contracts. 

In addition to the cases relied on by 
the learned District Judge, Mr. Gokhale Has 


cited Williams y. Baltic Insurance Associa- 
ieee: 80 Ck. D =- 

„e (1865) 30 Ch. D 57; 54 L J Oh. 1154; 55 L T 

:33 W R 803. 

(4) 32 A 410; 7'Ind. Oas. 237; 37 TA 1523; 140WWN 
885; 7 A L J 871; (1916) MW N 313; BM LT 147; 
12 O L J 205; 12 Bom. L R 638; 200M LJ 614 P O). 

-(5) (1861) 1 B & 8'393; 30'L J Q B- 265; 124 RR 
6:0; 9 W R 781; 8. Jur. (N. 6). 332; 4 L-T (N. 5.) 468 
*Page cf 7 B. -R. O. 0.—[ Bd. 
ij . 4 
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tion of London, Ltd. (6). In that oage the 
insured took 046 g motor policy-which gave 
an indemnity againstall sums, which the 
insared or any licensed personal friend or 
relative ofthe insured, while driving the 
car with theeinsured’s general knowledge 
and consent, should become legally liable 
to pay. The insured’s sister while driving the 
car was involved in an accident and damages 
were recovered from her by the injured 
party. Jt was held that theinsured as a trustee 
for his sister could recover the amount from 
the “insurance company. ‘That case 18 
clearly distinguishable. The insured’s sis- 
ter fell within a clags for whose benefit 
(ameng cthers) the polity was taken oul. 
Moreover, even so it waa the insured who 
maintained the action. - 

It is lastly contended by Mr. Gokhale 
that a certain letter written by defendant 
No. 2 tothe plaintiffs- after the accident 
operated asan assignment of defendant 
No. 2's right against the insurance com- 

any. This isan entirely new case and 
‘ad it been made in the plaint, the in- 
surance company might have taken other 
defences. It cannot be set up for the first 
time in second appeal. The result is, I 
allow the appeal and vary.the lower Court's 
decrees by dismissing the plaintiffs’ suit 
against defendant No. 3 with costs through- 
out. 

D. Appeal allowed. 

6) (1984) 2 K B 283; 93 LJ K B 819; 19 LL O 


( 
Rep. 126; (1924) W O Ins. Rep. 127; 68 S J 814; 40 
T f, R-668; 13 L T 671; 29 Oom. Oas. 305. 





RANGOON HIGH COURT 
Civil Revision Application No. 60 of 1937 
June 28, 1937 
BAGULRY, J. 
TRIBENI MISSER— APPLICANT 


VETSUS 
JAGARNATH BHAGWANDAS— 
i RESPONDENT 

Master and servant—Contract of service—Notice— 
Monthiy servant leaving service without notice will 
get payment uptodate when wages were last due but 
not for period since that date—Master's claim to 
retain wages due to servant, ae damages—He can 
only claim them by way of set-off as damages. 

Inthe absence of binding contract by which the 
servant agrees to forfeit wages if he withdraws 
without giving notice, amonthly servant who leaves 
without notice, is entitled to be paid down to the 
date when wages were las@due, but not for the 

iod he has served since that date. Raja Shew 
akhsh Bogla Batlab Das v. Ptrumal (1), relied on. 

Where an employer claims%o be entitled to retain 
the wages due to the servant as damages for ser- 
vant's leaving service without notice, he can 


only 
claim it as a set-off or as damages and such a claim 
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wil have tobe stamped. P. H. Ripley v. R. Vattha- 
natha Iyer (2); relied on. 

O. Rey. App. from the judgment of the 
Small Cause Court, Rangoon, in O. R. Suit 
No. 2461 of 1936. 

Mr. Ahmed, for the Applicant. 

Mr, Rauf, for the Respondent. 

Order.—Thia is an application to revise 
a decree of the Small Cause Court of Ran- 
goon dismissing a suit filed by the appli- 
cant for wages due. The plaintiff's case 
was that he was engaged on October 10, 
1935, at Rs. 22 a month, and th&t he 
worked until January 31, 1936, and had not 
been paid. The defence was that he had 
been allowed to live in the mill premises 
as he was out of employment from October 
15, 1935, that he was engaged from De&em- 
ber 5, 1935, at Ra 6 a month, while the mill 
was being repaired; the pay being in the 
nature of a subsistence allowance, and 
that when the mill started working on 
January 10, 1936, he was engaged at Rs 14 
a monih. The third paragraph of the written 
statement is : 

“The plaintiff is entitled to Rs. 12-8-$ as per fol 
lowing particulars : 


Food expenses from December 5, 1935, 

to January 9, 1936 
a from January 10, 1936, to January 
1, 1936, at Re. 14 per month 10 


Less paid. 5 


' . 12 6 3 
and the last paragraph of the written state- 
ment is : 

“The defendant is not liable to pay the said sum 
of Rs. 12-6-3 as the plaintiff left without notice,” 

The learned Judge found on the facts 
thatthe engagement was at Rs. 6 a mcnth 
from December 5, and at Rs. 14 a month 
from January 10, The second point for 
decision was as to whether the plaintiff had 
received Rs, 5 in advance, and he accepted 
the defendant’s statement. The third point 
was whether the plaintiff left on January 
31, without notice, and he accepted the 
evidence of the defendant on that point algo. 
The last finding of the learned Judge was 
that the plaintiff was not entitled to get his 
wages for the month of January as he left 
withoat notice. In view of the fact that the 
written statement definitely admits that the 
plaintiff was entitled to Rs. 12 6-3, this can 


only be taken as an admission that that sum. 


was due tohim, unlees he had forfeited it 
.by leaving without notice. The trial Court 
found that because he left without notice, 
he was not entitled to get his wages for that 
month, although the month had besn com- 
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pleted, and as authority for this proposition? 
the learned Judge quoted Raja Shew 
Bakhth Bogla Ballab Das v. Pirumal (1). 
This case hardly seems to support the 
finding of the learned Judge. The headnote 
to it is as follows : 

“In the absence of binding contract by which the 
servant agrees to forfeit wages if he withdraws 
without giving notice a monthly servant who leaves 
without notice 18 entitled to be paid down tothe 
date when wages were last due, but not for the 
period he has served since that date.” 

‘This is based on the quotation from Smith 
on Master and Servant : 

“If a servant whose wages are due periodically, 
absconds or is rightly discharged, he is not en- 
titled to be paid any wages for that portion of the 
time during which he has served since wages were 


last due?” : 

Tn the last edition of Smith’s “Law of 
Master and Servant’ (Edition 8) on page 
145, there occurs the passage : 

“But default of the servant after the day on 
which a periodical payment of wages accrued due 
would not deprive him of his right to reoover-such 
pe ral payment—would not divest a vested 
right. 

It seems, therefore, that when he left, the 
plaintiff was entilled, on the defendant's 
own showing toa sum of Rs, 12-6-3 wages, 
lf the defendant wished to claim that he 
was entitled to retain that money as 
damages for leaving without notice, then he 
could only claim that either as a set-off or 
as damages: vide P. H. Ripley v. R. Vattha- 
natha Iyer (2). In that case it is laid down 
that such a claim would have to be stamp- 
ed. Here there is no counter-claim made, 
nor was the written statement stamped. 
This particular defence, therefore, could 
not be allowed. I would alter the decree 
of the Small Oause Oourt, and give the 
plaintiff a decree for Rs. 12-6-3, with costs 
on that amount in both Courts, but the 
appellant will have to bear the respondent's 
costs on the balance of his claim which has 
been dismissed. 

8. Decree altered. 

(1) (1901-6) 2U B R “Master and Servant” 1, 
ne è Bur, L T 15; 26 Ind. Oas. 270; A I R (1915) LE 
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SIRI RAM AND OTHERS—DAFENDANTS— 
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A question of law not raised in lower Courts 
and for the decision of which it is necessary to 
refer the case back for er hesiing and a 
complete re-trial is necessary, cannot be allowed 
to, be raised in second see 

8. 0. A. from a decree of the District Judge’ 
Hissar at Gurgaon, dated November 23, 
1936. 

Mr. Nec. Pandit, for the Appellante. 

Mr. Shamatr Chand, for the Respondents. 


: Judgment —lIn this second appeal Mr. 
Nanak Ohdnd Pandit for the appellants 
has raised .a question of law, which was 
discussed in neither the trial Oourt nor 
the first Court of Appeal. It seems to 
me that in order to decide this question, 
namely whether Musammat Dhopan acquired 
a title by adverse possession to property 
mutated in her name onthe deathof her 
brother-in-law Dewa, it would be neces- 
sary to refer the case back for further 
findings of fact and to permit the defend- 
ants to give evidence about the mutation 
to Musammat Dhopan and other matters 
as well. Inasmuch as this question was 
not raised and cannot be decided without 
a complete re-trial, I refuse to allow it to 
be raised now: at best a decision on the 
point inthe plaintiffs’ favour would affect 
only a part of the property in suit. 

- The other pcint argued before me was 
whether fields Nos. 328 and 331 were 
Tightly held to have been in possession of 
Dhanna. The learned Judge has presumed 
that they were, because his son Dewa is 
shown to have been in possessign of them 
Dhanna is shown to have been in posses- 
sion of other fields involved in this suit in 
the 1849 - Settlement, but other persons 
are shown as having been in possession of 
fields Nos. 328 and 331. In view of this 
‘fact I do not see how there is any” pre-, 
sumption that Dhanna ever wasin posses 
sion of these twofields. The plaintiffs are 
entitled to a decree for-possession of fields 
Nos. 328 and 331 in : addition to field 
No. 180 for which they have obtained a 
decree. The appeal has failed in ita more 
important aspect; and the appellants will 
pay one-half costs of the appeal to the 
Tespondent. 


s. _ Appeal partly allowed. 


KRISANA KUMAR v. RADHELAL (NAG.) 


A 6 


107 


NAGPUR HIGH COURT 
Civil Revision Application No. 15 of 1937 
September 9, 1937 
Boss, J. 
KRISHNA KU MAR—DevanDant— 
| APPLICANT 


° ‘ vETSUS 
RADH ELAL~Praintize—Opposite 
PARTY 

Civil Procedure Code (Act V of 1908), e. 115, 
0. XXXIPI, r.5—Word ‘cass’ includes interlocutory 
orders—Order rejecting or granting pauper applica- 
tion is revisable in proper cases—Pauper application 
—Non-applicant not allowed to prove that pauper 
plaintiff had entered tnto agreement with reference 
to subject-matter of sutt—Held, there was material 
irregularity within meaning of 8.115 (o). | 

The word ‘case’ used jn s. 115 of the Civil Pro- 
eedure Oode, is wide enough to include an inter- 
losutory order and the High Oourt will inter- 
fere even in the case of such orders provided they 
otherwise fulfil the requirements of a, 115. An order 
therefore, in respect of a pauper application is 
revisable in a suitable case whether the application 
is granted or rejected. Amolaksao v Govindrao (3) 
and Lazmandas v. Chunilal (4), followed, Sitai v., 
Tanai (1), held no good law. 

Where an application to sue as a pauper is made, 
the non-applicant has a right to adduce evidence 
and to be heard in connection with any matter 
Ae in r, 5 of O. XXXII, Oivil Frocedure 

0 . 

Where, therefore, a pauper gpplication was made 
by the plaintif and the defendant non-applicant 
was not allowed to prove that the pauper had entered 
into an agreement with reference to the subject- 
matter of the proposed suit under which another 
person had obtained an interest in the pro 


perty, 
and the plaintiff refused to plead definitely to these 
allegations : 
Held, that there was material irregularity in the 
rocedure and interference under s. 115 (c) was called 
or. 


O., Rev. App. of the findings of the Court 
of the Sub-Judge, lst Olass, Betul, dated 
December 1, 1936 in Miscellaneous Oase 
No.6 of 1936 (now Civil Suit No. 24-A. of 
1934 pending). 

Mr. D N. Choudhary, R. B., for the Appli- 
cant. 
` Messrs. W. B. Pendharkar, B. T. Amlekar 
and A. Razak, for the Opposite Party. 

Order.—This is an application for re- 
vision against an application allowing the 
plaintiff to sue as a pauper. A preliminary 
objection is raised to the effect that no 
such applicalion lies and I am referred to 
Sitat v. Tanai (1). I am of opinion that 
the ruling is mo longer good law. The 
decision is based on the assumption that 
no revision lies against an interlocutory 
order. The learned Additional Judicial 
Commissioner followed Muhammad Ayub 
‘v. Muhammad Mahmud (2). 

_ Bo far as interlocutory orders are 

(1) 7NL R 49; 10 Ind Oae. 471, 

- (3) 32 A 633; 6 Ind. Oas. 831; 7 AL J 741. 
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concerned, it has now been decided in 
Amolaksao v. Govindrao (3) and Laxman 
das v.Chunilal (4) that the word ‘case’ 
used ins. 115 of the Oivil Procedure Code, 
is wide enough to include an interlocutory 
order and that the High Court will interfera 
“even in the case of such orders provided 
they otherwise fulfil the requirements of 
s. 115. Therefore since the only founda- 
tion on which Stati v. Tanai (1), if based 
has now been cut away it follows the ral- 
ing cannot be regarded as good law any 
longer. 

So far as Muhammad Ayub Vv. Muhammad 
Mahmud (2) is concerned, it has been inter- 
preted by the Allahabad High Oourt in, 
Sumitra Devt v. Hazari Lal (5), and the 
learned Judges state that the earlier case 
did not decide that no revision lay nor 
did they decide that a pauper appli- 
cation is an interlocutory matter. This is 
also the view in Shauran Bibi v. Abdus 
Samad (6) aswell as in Piare Lal v. Bhag- 
wan Das (7). They are all agreed ‘that 
an order in respect of a pauper application 
is revisable in a suitable case whether the 
applicution is granted or rejected, and T 
also respectfully agree. 

I d) not think that it is necessary to 
refer this question to a Bench because the 
two later Nagpur rulings which I have 
cited virtually overrule Sitai v. Tanai (1), 
that is to say, they decide that the only 
ground upon which the decision proceeded 
is wrong, and if I follow the two later 
decisions then the only logical corollary 
is that an order allowing a person to sue 
as a pauper is revisable if it otherwise 
fulfils the provisions of s. 115 of the Code 
of Civil Procedure. 

Turning now to the merits, the applicant 
complains that he was not allowed to 
prove that the pauper plaintiff had entered 
into an agreement with reference to the 
subject-matter of the proposed suit under 
which another person had obtained an 
interest in the property. If this is s80, then 
of course, there has been a material irregu- 
larity in procedure within the meaning of 
s. 115 (c). 

The scheme of O. XX XIIL, is clear and has 


(3) 15 N L R 21; 49 Ind. Oas. 34; A I R 1919 Nag. 


150. 
(4) 27 N L R 351; 130 Ind. Oas. 145; A I R 1931 
Nag. 17, Ind. Rul, (1931) Nag.e19, 
(5) 52 A 937; 128 Ind. Oss. 1; AIR 1930 Al. 758; 
(1930) A LJ $01; Ind Rul (1930) AJI, 753 
(6) 45 A 548; 73 Ind. Ogs. ©38; 21 ALJ 441; A I 
BO wets 145 Ind, Oas. 436; (1938) A L 
è (7) 55 3; . Oas. 436; (1933) AL J 110; 
A PR 1933 AN. 295; 6 RA 106, = . ) 4 
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been explained in Baliram Shukul v. Sitabat 
Shukul (8). There is first of ella preliminary 
stage in which the Court proceeds ex parte, 
At that stage.the Court scrutinises the 
application. and. is empowered, if it thinks 
fit, to examine the applicant or his nt, 
Rule 5 then directs that after this has been 
done the Court shall reject the application 
if it finds any of the five grounds mentioned 
in that rule to exist. If not, it issues notice - 
to the opposite party and the Government. 
Pleader “for receiving such evidence- as 
the applicant may adduce in proof of his 
pauperism and for hearing any evidence 
which may be adduced in disproof thereof.” 

After the notices have been issued and’ 
a date fixed, the Oourt is then directed by 
T. 7 to examine the witnesses produced by 
either party cn the date so fixed and then 
after hearing this evidence it is again 
directed to reject the application if any of- 
the prohibitions specified in r. 5 exist. It is 
clear then that the applicant has a right 
to adduce evidence and to be heard in 
ei with any matter specified in 
r. 9. 
When notice was issued to the applicant 
before me he filed a detailed statement- 
showing that the property in suit, namely 
9 villages, had been transferred to one 
Ramshanker Pleader by two deeds of gift. 
There was also an agreement entered into 
at the same time to the effect that this 
Ramsheankar was to return two of the 
villages to the pauper applicant after the 
mutation proceedings. If this is so, then 
clearly there is an agreement, either 
because of the deeds of gift or be- 
cause of them coupled with the other 
agreement alleged referring to the subject- 
matter of the suit in which this Ram- 
shankar has obtained an interest in the 
property. ° 

The plaintiff declined to plead to this 


except to tne extent of saying that Ram- 
shankar had nothing to do with the filin 
of the pauper suit (petition), which o 


course evaded the definite allegations made 
about the deeds of gift. He said the matter 
related to the merits and so was irrelevant 
at that stage. It was not irrelevant. It 
may or’ may not have related to the 
merits as well but that was neither 
here nor there. It was most pertinent 
to the enquiry then under fonsidera- 
tion. Anyway he had the opportunity to 
plead to the definite allegations and re- 
fused to do go. 


(8) 3L NL R386; 157 Ind Oas. 294; 


ATR 1935 
Nag. 168; 8 R N 49 : : 
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When the pauper applicant entered the 
witnese-bex the other side wanted to 
cross-examine him about these transactions 
and he was prevented from doing so cn 
the ground that ihe matter related to the 
merits ofthe case. It follows that’ he has 
not been allowed to defend himself on the 
very ground on which the Code says he 
may. Therefore interference under s. 115 
.(¢) is most decidedly called for. 

It was argued that the questions the 
applicant before me was shut out from 
asking have not been specified in the order. 
That is so but reading the pleadings and 
the plaintiff's reply togethes the matter 
is, in my opinion, beyond doubt. 

I therefore allow the application and 
remand the case to the lower Oourt for 
a determination of the matters which arise 
out of the written statement of the appli- 
cant before me (non-applicant in the lower 
Court) in so far as they are relevant to 
0. XXXII, rr. bib), The pauper applicant 
has not yet pleaded to these matters and 
60 I consider it just that he should be 
allowed to do so. Butsince he having had 
the opportunity to plead to the issue refused 
to doso, he will pay the entire costs of 
this enquiry whatever its result and if he 
is still allowed to sue as a pauper, payment 
of these costs will, be made a condition 
precedent to the hearing of the suit. . 

If he still refuses to plead or atiempts 
further to evade the issue, he will be given 
no further opportunity and the Court will 
then be at liberty to draw such inferences 
from his conduct as appear to it to arise 
‘therefrom bearing in mind the observation 
‘of their Lordships of the Privy Oounal 
in Murugesam Pillai v. Manickarasaka 
Desika Gnana Sambandha Pandara San- 


nadhi (9), and bearingin mind s. 106 of 


the Indian Evidence Act, the primary 
burden of proof will of course be on the 
defendant and the issues will be so cast, 
but if that is discharged by the adduction 
òf prima facie evidence whether by cross- 
examination of the plaintiff himself or his 
witnessess or otherwise, then the law I 
have referred to above will come into 
operation. Modern Jitigation is intended 
to bea fair and square fight with all the 
cards on the table and any tendency to 
conceal facts or to evade a straight issne 
must be sternly discouraged. 

The parties stated on August 15, 1936, 


(9) 40 M 402 at pp. 408, 409; 39 Ind, Cas, 659; 21 
MLT 288;15A LJ 281;1 PL W 457; 5 L W 759; 
%1 O W N 761; 19 Bom. L R 456; 25 O L J 569; (1917) 
i WN 48% 44 I A98; A IR 1917, P O 6P O). 
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that they had no documents to produce 
but that statement was probably made 
with reference to the pauper's refusal to 
plead to these facts and the Court's omis- 
sion toframe an issue about them. In any 
case since itis now clear that the matter 
is relevant and since the proceedings are’ 
being reopened to that extent, I think it 
right that both sides should be allowed 
to file sich documents as they desire with 
reference to this issue. 

he costs of this revision will be paid 


by the non-applicant before me. Counsel's 
fee Rs. 30. 
8, Order accordingly. 





LAHORE HIGH COURT 
Second Civil Appeal No. 359 of 1937 
June 25, 1937 
BEIDA, J. 
BISHEN NARAIN—P.LaintTizvy—APPRLLANT 
versus 
SWAROOP NARAIN— Daranpant — 
RBSPONDENT 
. Partnership—Amount advanced on partnership 
agreement — Business not commenced—Sutt only to 
recover advance—Matntctnabtltty. 
agreement of partnership comes into force on 

the day on which it is executed and where in pur- 
suance of such agreement a partner advances certain 
amount, he cannot maintain a8 suit only for the 
Teco of the advance without suing for general 
accounts even ifthe partnership business has not 
actually commenced. Sunkgra Ratha Dass v. Hpart 
Kopila (1), distinguished. 

§. 0. A. from the decree of the Senior Bub- 


J udge, Delhi, dated December 12, 1936. 


Mr. Bhagwat Dayal, for the Appellant. 

Mr. Shamair Chand, for the Respondent. 

Judgment.—A preliminary objection 
was raised that no second appeal is compe- 
tent, as the suit as laid was a simple money 
suit for recovery of Rs. 500 and was of 
a Small Oause nature. This contention 
appears to be correct. The learned 
Counsel for the appellant requests that the 
appeal may te treated as a petition for 


revision. But evenif it were so treated, 
I see no good ground for interfering. 
The sumof Rs. 400 which the plaintiff 


wanted to recover had been advanced to the 
defendant in pursuance of a partnership 
agreement andthe leained Judge of the 
Appellate Court was in my opinion right 
in hclding that no guit for recovery cf 
such an isclated Mem was maintainable 
without suing for a general account. It 
was urged that paatnership business did 
not attually commence; but this ig 
immaterial. The-' agreement 
ship came into force on the dateon which 


|| ‘ 
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it was executed. Olause 13 of the agree- 
ment to which the learned Counsel refer- 
red appears to relate merely to the period 
of the business of the partnership. Sunkara 
Ratha Doss v. Epari Kopila, 49Ind Cas. 191 
(1) on which the learned Ooungel for the 
appellant relied, was a case of a different 
character. There the partnership business 
had ceased and accounts had already been 
taken. I dismiss the appeal with costs, 


e 
g. Appeal dismissed. 
(1) 49 Ind. Oas. 191; A IR 1919 Mad. 373. . 
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Criminal Miscellaneous Case No, 55 of 1937 
January 18, 1938 
MOHAMMAD Noor, J. 

LAL BAHADUR RAUT AND orugra 
i — PHTITIONRRS 


VETSUS 
EMPEROR—Oppogita Party 

Oriminal trial—Transfer—Police examining wit- 
nese—Witness tf can be asked in Court tf the 
version given by him in Court is one given by him 
‘to Police—Magtstrate disallowing the question 
Oase, tf should ba transferred—Magistrate fixing 
awkward time for cross-examination during Ramaan 
fast when defence lawyers are Muhammadans — By 
earlier order, adjournment to engage another lawyer 
when first fell tll refused—Case, held should be 
transferred—Hutdence — Cross-examination — Order 
that each question must be repeated ‘three times, 

‘ irrespective of whether witness has understood first 
one or not, whether sustesied, 

A witne:s who had been examined by the Police 
can reusonably be asked whether a particular ver- 
sion which he was giving in Court was given by 
him to the Police. If he did give it, he is not con- 
tradicted. But if he did not, or if there is no men- 
tion of it in the diary, the value to be attached to 
the omission will depend upon the circumstances 
and may even mean the rejection of ethe version. 
The question, ın any case, would be perfectly relevant 
and legitimate. 
cannot be a ground for transfer, 

It is necessary not only that justice should be 
done but that it should appear that justice is being 


one. 
During the fast of Ramzan the Magistrate, fixed 
time from 11-30 a m., to 5 P. m. and again from 5-30 to 
10 r.m. forthe hearing of the case, though the 
defence lawyers were Muhammadans. By an earlier 
order he had refused adjournment to give reason- 
able opportunity to the accused of engaging and in- 
structing another lawyer when the first lawyer fell 


Held, that the attitude and orders of the Magis-. 


trate created a reasonable apprehension in the 
minds of the accused that they would not get a 
fair and impartial trial at his hands and that the 
“ case should be transferred... | 
Though itisthe duty of every Court to see that 
the questions are properly,understood by the wit- 
nesses and the cross-examining lawyer does not take 
a undue advantage of the foolishness or simplicity or 
the want of understanding of a witness in the wit- 
ness-box, a general order that each question must be 
4 repeated three times irrespective of the consideration 
P e 
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whether the witness has understood the first question 
or not and- irrespective of the standard of intelli- 
gence of the witness can hardly be justified. . 
Or. Misc. O. for the transfer of a Ori- 
minal Oase from thé Sub-Divisional Magis- 
trate, Hajipur. | NN 
Mr. J. N. Sahai, for the Petitioners. 


Order.—-This is an application for trans- 
fer of a criminal case from the Court of the 
Sub-Divisional Magistrate of Hajipur fo a 
Magistrate at Muzatfarpur. The petitioners ` 
would have been well advised had they 
moved the District Magistrate in the first 
instance. But perhaps ıt was due to an 
accidental oversight that they have come 
straight to this Court. However, I do not 


wish to throw out the applicaticnon that 


ground alone, especially’ as there is no 
appearance on behalf of the Orown to 
oppose the application. I very much regret 
that on perusal of the proceedings of the 
learned Magistrate and the allegations 
made in the affidavit most of which have 
not been denied by him, I have no option 
left but to transfer the case from his Court. 
The first and foremost ground for transfer 
is stated in para. 11 of the application 


which runs thus: i 

“That the learned 8. D. O. fixed 11-30 4. M. to 
5 P, M. and again from 5-30 till 9 or 10 Pr, m. for 
hearing of the case although the defence lawyers 
who are Muhammadans protested owing to Ramzan 
but the learned 8. D. O. paid no heed to it.” 


I was reluctant to believe this allega- 
tion but Lam sorry that it seems to be true 
though tere is no such order in the order- 
sheet. An allegation .to.this effect was 
made inthe petition for time filed: by the 
accused before the learned . Magistrate to 
enable them to move this Court for trans- 
fer ef the case but he made no comment 
upon it. The allegation was again repeated 
in the application to this Oourt. The 
learned Magistrate in his explanation to 
the District Magistrate has not referred 
to it, and the petitioners are, therefore, 
entitled to proceed upon the footing that 
it is not ill-founded. I must express my 
strong disapproval of this order of the 
Magistrate. He does not seem to have 
realized that the order made such a demand 
for youthful energy and vigour as few 
members of the Bar could be reasonably - 
expected to meet. The order is all the 
more objectionable on account of the fact 
that the luwyers were fasting. He also 
did not realize thata disregard ofthe rea- 
sonable request of the fasting lawyers 


‘might appear like wounding their religious 


susceptibilities, however unintentionally. 
Sitting till late in the evening,’ and ‘working 


1938 


for long hours may sometimes be inevitable 
when’ work is heavy and lawyers are 
expected to co-operate with the Oourt and 
they generally do so if cnlyin their own 
interest. But ocross-examination is anxious 
work which*puts a strain upon the lawyer 
or lawyers who have to conduct it, and it 
is quite unreasonable to require a fasting 
lawyer to go with such work for ten 
hours or so with a break of half an hour 
only. I do not know whether the learned 
Magistrate usually works from 11-30 4. w. 
to about 10 pr. |m. or whether it was due to 
a temporary rush of work that hé fixed 
these hours or whether these long hours 
were fixed for this case only, and if so, the 
reason for doing so. He has not vouchsafed 
any explanation. Ifthe order was not due 
to temporary causes and if his work is so 
heavy that the learned Magistrate is com- 
pelled to sit for ten hours a dey usually, he 
needs relief. I may further point out that 
a ‘tired lawyer is of little use to his client 
and can hardly be of much assistance to 
the Court itself. It may also be doubted 
how far the presiding officer will be able to 
do full justice to the parties before him if 
he goes on sitting for ten hours a day with 
a break of half an hour only. 

The second ‘thing which attracted my 
attention is an earlier order of the learned 
Magistrate of November 27, 1937. He was 
informed cf the illness of the lawyer who 
had conducted the cross-examination for 


the accused on the previous day and was to~ 


continue it. - It is obvious that accused 
cannot be Blamed if unfortunately their 
lawyer who is briefed to cross-examine 
witnesses suddenly falls ill. Thisis beyond 
their control. It appears that the learned 
lawyer concerned did ccnduct the cross- 
examination on November 26, 1937; but he 
fell ill that very night and the application 
for adjournment on the ground of his illness 
was» supported by a medical certificate 
from the Assistant Surgeon of Hajipur. 
The learned Magistrate ought to have given 
«he accused a reasonable opportunity of 
<engaging and instructing another lawyer 
who could conduct the cross-examination if. 
mthe illness of the lawyer already engaged 
was going to be a prolonged one. There 
was a large number of witnesses and it 
takes time to get ready for cross-examination. 
Min my opinion the refusal to adjourn the 
2a8e was entirely unreasonable. While on 
mihe one hand it is the duty of a Magistrate 
to Bee that the trials of cases are. not 
_ainduly prolonged or unnecessarily adjourned 
«pd public time wasted and witnesses 
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harass:d; on the other hand reasonable re: 
quests for adjournment in order to enable 
the accused to meet the charge against them 
ought not ta be lightly refused. By the 
two orders referred to above, the learned 
Magistrate has laid himself open to the 
charge, though unwittingly, that he was not 
prepared to* give the accused reasonable 
facilities for conducting their defence. 
These two orders are, in my opinion, 
sufficient for an order of transfer, which 
I propose to pass. 

There are, however, some more facts which 
hava been stated by the accused in their 
application. One of them is mentioned 
in para. 4. It is to the effect that the 
learned Magistrate disallowed questicns 
about some omissions by the witnesses in 
their previous statement to the Police. The 
explanation of the learned Magistrate in 
this connection is not clear, I cannot 
understand whether the statement which 
the cross-examiner suggested that the wit- 
ness did not make was in fact in the diary 
or not. Whatever may be the case, the 
question was perfectly legitfmate. A wit- 
ness who had been examined by the Police 
can reasonably be asked whether a parti- 
cular version which he was giving in Court 
was given by him tothe Police. If he did 
give it,he is not contradicted. But if he 
did not, or if there is no*mention of it in 
the diary, the value to be attached to the 
omission will depend upon the circum- 
stances and may even mean the rejection 
of the version. The question if any case 
would be perfectly relevant and legitimate. 
However, rejection of the question cannot 
be a ground for transfer. Most likely it 
was due to the learned Magistrate not 
appreciating the position. Then there are 
allegations, in paras. 14, 15,16 and 17 of 
the application. The Jearned Magistrate 
does not deny the correctness of these alle- 
gations but says that they refer to his 
attempt to see that witnesses did under- 
stand the question. As to the allegation 
in para. 14, though it is the duty of every 
Court to see thatthe questions are properly 
understood by the witnesses and the cross- 
examining lawyer does not take undue 
advantage of the foolishness or simplicity 
or the want of understanding of a witness 
in the witness box, a general order that. 
each question must be repeated three times . 
irrespective of the consideration whether 
the witness has understood the first ques- 
tion or not and irrespective of the standard 
of intelligence of the witness can hardly be 
justified. Regarding the allegations in 

. Ld 
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ras: 
— have not been mentioned in the 
application, I am tnable to express any 
opinion. The Magistrate trying an accused 
person must realize that a lawyer defending 
him isin avery difficult situation. On the one 
hand, he owes a duty to his client to do all 
he legitimately can to help him in the trial, 
and on the other heis naturally disinclined 
to go against the wishes ofthe Court. It 
is, therefore, necessary that orderse which 
make the task of a defending lawyer doubly 
difficult should not be passed. 

I am satisfied that the attitudes and 
orders of the learnad Magisirate have creat- 
ed a reascnable épprehension i in the minds 
of the accused that they ‘would not get 
a fair and impartial trial at’ his hands. 
Theré is no reason to doubt that the 
‘learned Magistrate will do his best to come 
toa correct conclusion if he continues the 
trial, but (as has been often observed), it is 
necessary not only that justice should be 
done but that it should appear that justice 
is being done. I think the ends of justice 
require that the case should be transferred 
‘frem the fila) of the: learned ‘Magistrate. 
'I transfer the case to the District Magis- 
trate cf Muzaffarpur to be tried by him 
‘or by any one of his Subordinate Magis- 
trates competent to try it as he may 
direct. 

D Cage transferred. - 
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- ' ‘BOMBAY HIGH COURT 
Civil Appeal No. 37 of 1937 
October 7, 1937 . 

BRAUMONT, O. J. AND BLAOR WELL. J, 
GOPILAL GHASIRAM~—Piatntire 
—APPELLANT 
versus 
KOSHALKISHORE PARASRAM 
AND ANOTHER— D&FANDANTS — RESPONDENTS 

Costs— Principles in awarding costsa—Work done 
by solicitor—Optnton of Judge. 

Coste are given.as an indemnity, and the 
costs allowed ought- i be sufficient to Gover 
the client in respect of the costs due to his 
solicitors which would be allowed on taxation 
between party and party But the Judge must be 
given some materials on which to form an opi- 
“nion. It does not follow that because the out-of- 
pocket oosts are heavy, therefore the solicitors’ 
charges also will be heavy. 

Sir Jamshed Kan nga, for the Appellant. 

Mr. G. G. Mahadetta, guardian ad litem, 
“ for the Respondents. 
` Bir Chimanlal Setalvad, for the Incor- 
porated Law Society. 

Beaumont, ©, J—This is an appeal 
irop a decision given by Engineer, J. It 
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relates solely to costs. The plaint was 
filed asa short cause, and owing to the 
fact that the defendants, who are minors, 
were living outside the Bombay Presidency 
a good deal of out-of-pocket expenses were 
incurred in effecting service upon them. 

The learned Judge made an owder that the 
defendants do pay Rs. 350 for the costs of 
this suit. Now the learned Judge had 
before him a list of the out-of-pocket 
expenses, which amounted to Rs. 330. Of 
that amount Rs. 210 represented court- 
fees, and Rs. 90 represented fees to Counsel 
for’ drawing the plaint and for appearance 
in Cogirt, fees which do not seem unrea- 
sonable having regard to the complexity of 
the matter. Item No. 56 of the Table of Fees 
provides that costs fcr ez parte short 
causes, unless otherwise ordered,’ are to be 

8 lump sum of Rs. 250, As the order 

shows, the plaintiff claimed that the woste 
should be taxed. The learned Judge 
instead of doing that gave the plaint 
Rs. 100 more than the scale fee. Itis saic 
cn this appeal that the learned Judge dic 

not exereise his discretion, and the resul: 

of bis order is that the solicitors will only 


"get, Rs. 20 for their labour, and that the 


client will have to pay them a ‘substantia 
sum. Butno evidence was adduced before 
the learned Judge to chow what work the 
‘sclicitors had done. 

We are invited. £0 ae down, 8 principl- 
for the guidance of adgeg: h caring Inter 


_jlocutory matters. The only: brikciple i is tha 
‘costa; s is well- known, are eyes, a8, aI 


indemnity, and the costs, allowed ‘opght,t 
be sufficient to cover the client in respec 
of the costs due to his solicitors, which 
would be allowed on taxation betweer 
‘party and party. But the Judge must b: 
given some materials.on which to form a 
opinidn. It does not follow that -becaug 
the out-of pocket costs are heavy, therefor 
the solicitors charges also will be heavy 
It may be that most of the worl dope i 
this case was done in the Prothonotary’ 
office, and in the absence of any evidence- 
do not know, and the learned Judge di, 
not know, what work the solicitors ha: 
done. Ishould think that probably Rs. 2 
is rather’ inadequate remuneration fc- 
the work which has probably been donc 
but I am not prepared, in the,absence ¢ 
any evidence, to interfere with the orde 
of the learned J udge which.he made in hi 
discretion. In these cases. if solicitor 
want to satisfy the Judge that they hav- 
done a substantial. amount of work whic 
will not be covered” by the acale fee, ther 


s 
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ought to put in an affidavit shortly stating 
what work has beer done, It-is not neces- 
sary to go into minute details, but the 
Judge should be given some material on 
which he can form an estimate as to the 
proper sum to be allowed for work which 
the solicitoys have done. Here I cannot 
say that the learned Judge erred in princi- 
ple in allowing Rs. 20 only for solicitor’s 
charges and I think therefore that the 
appeal must bedismissed with costs. 

Blackwell, J.—I agree. 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeals hos. 1426 and 1427 of 1936 
‘July 13,,1937 
Biswas, J. 
NAGENDRA BALA DEVI, wire op BAROJ 
NATH BAGOHI— DerrNDANT—APPRLLANT 


, VETSUS 
BAIDYANATH CHAKRAVARTY— 
PLAINTIFE— RRSPONDENT 

Deed—Construction— Body of deed containing pre- 
cise description of land to be conveyed—~Misdescrip- 
tion in rider meant only as confirming recitals in 
deed, tf prevails over deed. 

Where there isan adequate and sufficient defini- 
tion, with convenient certainty of what is intended 
“to pass by a deed, any subsequent erroneous addi- 

mion will not vatiateit according to the maxim falsa 
demonstratio non nocet. 

Where, therefore, the deed of conveyance indicates 
with precision the boundaries of the land conveyed 
but a rider in such deed which is only meant for 
confirming the recitals inthe deed and netas a 
reservation, gives a misdescription, the description 
in the rider will not prevail over the reoitals in the 

Moody of the deed. 
- [English case-law referred to) 


A. from the appellate decree of the Sub- 





1936 
Mesers. Bijoy “Kumar Bhattacharjee and 
«Nagendra Kumar Bosé, for the Appellant. 
‘Mr. Prabhas Chandra Chatterjee, for the 
BRespondent. 
Judgment.—These two appeals arise 
sat of two connected suits which were 
Bheard’ together ‘and are governed by the 
same Judgments. The plaintiff in the one 
mvas defendant in the other. To avoid con- 
Musion I shall refer to the parties by their 
dames. -The earlier suit (Title Suit No. 1148 
9f° 1933) was by Baidyanath Ohakrabarty 
and has given rise to appeal from Appel- 
Mate Decree No. 1426 of 1936, and the 
other suit (Title Suit No. 1538 of 1933, which 
“was filed about ten months later, was 
Moby Nagendra Bala and corresponds. to 
appeal from Appellate Decree No, 1427 of 
L515 & 46 
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1936. Nagendra Bala lost both the suits 
in the Oourts below. Hence these two 
appeals by her. There are three plots of 
land involved in the present dispute which 
I shall refer to as plots Nos. A, B and O. 
Plot No A is tlag No. 101 of the last Hawrah 
Town Survey of 1914-15. It is admitted 
that Nagendra Bala is the present owner 
of all the,three plots having acquired 
them by purchase under two conveyances 
both bearing the same date November 24, 
19:2. The question at issue between 
the parties is substantially one as to the 
extent of plots Nos. Band O which passed 
under these documants. Nagendra Bala’s 
caseeis that these two plots are of the fol- 
lowing dimensions: 
Plot No. B—14ft. east to west by 7ft. north 
| to south. 
Plot No. O—12ft. north to south by 1 ft. 
; east to west. 
Plot No. B is tothe south of plot No. A 
and adjoins its southern boundary, east to 
west, from the eastern extremity of it, 
while plot No. C is contigucus to plot No. A 
and adjoins its eastern boundary. It is said’ 
that according to these dimensions, plot 
No. B would extend on the south about six 
inches beyond the existing pucca wall of a 
kitchen standing on the plot and on the 
east about 15 inches beyond the wall of the 
same kitchen on that side. As to the plot 
No. O, it is said to be disconnected with 
plot Ne. B being a detached piece of land 
running alongside the eastern boundarg of 
plot No. A as already stated bnt lying more 
towards the north. Baidyanath’s case is that 
plot No. Bis really limited on its southern 
and eastern sides by the walls of the kitchen 
and that Nagendra Bala has by projecting 
the southern and eastern cornices of her 
two-storeyed building on this plot beyond 
these limits encroached on his land. Sche- 
dule Ga ‘of his plaint shows this alleged 
encroachment. He also complains of the 
pening of certain windows on the east on 
the first floor of the two-storeyed building 
at plot No. B. As regards plot No. O he says 
that it is continuous with plot No. B going 
from south to north at right angles to its 
northern boundary and as a'ready stated 
alongside the eastern boundary of plot No. A. 
It is common couse that Nagendra Bala’s 
predecessor-in-interest, Srimati Sucharuha- 
shini opened a door*along the eastern 
boundary of plot No. A at a point nya 
shown'in the sketch map annexed to the 
plaint in Nagendra Bala’s suit which 
Baidyanath is said to have closed up. Ac- 
cording to Nagendra Bala, this door ig oute 
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side plct No. O while- according to Baidya- 
nath it would be inside this plot. On the 
judgments of the Oourts below and on the 
arguments of both sides before me, it 
ceems that the question in conjroversy will 
have to be determined by reference to the 
documents. It is necessary, therefore, to exa- 
mine them. 

We need not go further back *than 1910. 
On June 29, of that year, one Srimatt 
Sacharuhashini purchased plot No. A“ from 
some Barmans. This is not disputed. The 
sale deed is Ex. E and its importance lies 
in the fact that a plan is annexed to it 
_ showing the existeace of pucca walls on 
the eastern and southern boundaries of the 
land sold. A little over 3 years later, on 
August 28, 1913, Srimati Sucharuhashini 
took a 12 years’ lease of the two adjoining 
plots Nos. B and O from Baidyanath’s 
tather Kedar Nath Ohakrabarty. The lease 
is a registered instrument, Ex.C, and it is 
& very important document in the case, 
being really the sheet anchcr of Nagendra 
Bala. In this document, the two plots are 
described not merely by i1eference to 
boundaries, bet by giving their exact dimen- 
sions as stated by Nagendra Bala in her 
plaint. If therefore at the aate of the lease 
the eastern and southern boundaries of 
plot No. A were fixed or capable of being 
definitely ascertained by reference to some 
prominent landmarks like the pucca walls 
shown in the sketch map annexed to Ex. E, 
it would be the easiest thing to determine 
the outer limits of the plots which were 
demised by Ex. O on the south and on the 
east. It would be merely a question of 
taking a measuring tape and laying it 
across for the requisite distance from these 
fixed boundary lines. 

It appears that Srimaté Sucharuhashini did 
not give up the lands is plots Ncs. B and O 
on the expiry of her lease. This led to an 
ejectment suit by Baidyanath (Title Suit 
No. 535 of 1925) against her, and a de- 
cree for ejectment on Mareh 10, 1927. 
Srimatt Sucharuhashini'’s interest in plot 
No. A was subsequently sold away in exe- 
cution of a mortgage decree and purchased 
by one Haripada Dutt on January 12, 1932. 
On November 24, 1932, Haripada in his 
turn conveyed this plot to Nagendra Bala. 
On the same date , Nagendra Bala took 
another conveyance from Baidyanath in 
respect of the two adjoining plots Nos. Band 
O. This conveyance*is Ex. B and is also a 
document of great importance in this case. 
This conveyance expressly recites the lease 
of August 28, 1913 (Ex. O) as well as the 
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ejectment decree obtained by Baidyanath 
against Srimati Sucharuhashin, and the 
recitals are clear enough to show that the. 
lands conveyed were taken to be identical 
with the lands which were the subject- 
matter of the lease and of the ejectment 
decree. No dimensions of the *plots were, 
however, given in the conveyance similar 
to those given in the lease. At the foot of 
the dccument was appended $ schedule, in 
which the boundaries of the lands sold 
were given, following the description pre- 
viously givenin the lease. It is Nagendra 
Bala’s cgntention that the dimensions, 
though“ not expressly stated, must .be 
deemed to be incorporated in the convey- 
ance by reason of the reference to the lease 
in the body of the document. It appears, 
however, that there is arider added at the 
end of the schedule to this effect: , 

“Beyond the existing walls to the east and sbuth 
of the lands sold (i e. the outer walls of the 
kitchen standing on plot: No. B), there is no other 
land, and you {i e., the vendee Nagendra Bala) 
will not be entitled to use the same,” `’ 
and it is further stated that the annual 
rent of two annas in respect of. the said 
lands is payable in the office. of Shib 
Chandra Dhang this being the annual rent 
also stated in the lease. The question in. 
these appeals really turns on the effect of 
this 1ider, Was it intended to cut down 
in any way the dispositive part of the con~ 
veyance as contained in the recitals in the 
body of it? In other words, did the rider 
amount to a reservation in favour of the 
vendor of any strip or strips of land out of 
the lands previously described, that is to 
say, was it meant to limit the extent of 
the lands conveyed on the southern and 
eastern side by the ‘existing walls’, irres- 
pective of actual dimensions? Or, on the 
other haud, was the rider intended merely 
to indicate with precision the southern 
and eastern boundaries on the footing that 
it was quite consistent with the recitals in 
the body of the document, and necessarily 
therefore consistent ‘with the dimensions 
given in the previous lease referred to 
therein? In either case, it is to be observed, 
there is no dispute that according to the 
recitals in the body of the conveyance, the 
lands conveyed are theidentical lands as 
had been demised under the lease Ex. O. 

The learned Advocate for Baidyanath 
frankly stated that his case was not that 
any reservation was intended, but that the 
rider was added by way of confirming the 
dispositive part of the conveyance. The 
case therefore comes under the second ai 
the alternatives set out before.. It so turn: 
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out, however, whatever the parties might 
have intended, tĦfat actual measurements 
disclose a repugnancy between the rider and 
the rest of the document. If the plots are 
taken to be of the dimensions stated in the 
lease and measurements are made from 
the fixed land marks being the pucca walls 
or remains of the walls shown in the 
sketch map attached to Ex. E, it is admit- 
ted that the plots will extend beyond the 
kitchen walls* referred to in the rider both 
On the south and on the east. 

The question is, whether in such circum- 
stances the rider will prevail over the 
recitals in the body of the conveyagce. In 
my opinion, the answer must be in the 
negative. On the facts stated, it is quite 
Clear that in any view, tke rider cannot be 
said to have correctly expressed the inten- 
tion of the parties, 1f and in so far as it 
seeks to effect a reduction of the dimensions 
of the plots. That being so, it must 
be held that the lands which were con- 
veyed to Nagendra Bala by Ex. B were 
the same as had been previously leased 
out under Ex, O. This conclusion would 
be quite in accordance with the true prin- 
ciple of construction of deeds in such cir- 
cumstances. As Shadwell, V. C. put it in 
In re Webber's Settlement (1) at p, 446* 

"The rule in construing a deed was that the first 
words were the controlling cnes, and if therefore 
the second portion was inconsistent with the first, 
16 must be disregarded.” 

To the same effect is the observation of 
Willes, J. in Bateson v. Gosling (2) atap. 12T 

“The rule of law is clear, that if there be two 
clauses or parts of a deed repugnant one to the 
other, the first part shall be received and the 
latter rejected except there be some special reason 
to the contrary.” 

The repugnancy in the present case, 88 
I have shown, turns out to be a case vf 
misdescription in the rider: the mis- 
description must, therefore, be fejected. 
Reference may be made in this connection 
to the case in Wilkinson v. Malin (3) at 
p. 2401 where Lynd hurst, J. delivering tha 
judgment of the Court said this : 

“By the deed of 1807, the land upon which the 
school house was afterwards built was conveyed, 
and the words of the deed of 1¢07 and 18/7 are 
the same. Looking at the two deeds, it is mpos- 
sible not to say that there was an intention to 
convey the same property precisely in 1827 as had 


been conveyed in 1807, But then itis said, there- 


(1) (1850) 17 Sim. 291; 19 L J Oh, 445. 
(2) (1873) LRTOP 9; 41L J OP 53; 25L T 560; 
20 W R98. 


3 (1832) 2 Or, & J 636; 2 Tyr. 544; 1 LJ Ex 


-Pago of (1800) 19 L. JO. Bd] | 
[pees of (1872) L. R.7 0, P.—(a.] 
‘age of [1832] 1 L, J.—~[Ed.] 
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is a misdescription as to the occupation. No doubt 
the description of the occupation is incorrect; bub 
as the worde are sufficiently large to convey the 
whole of the property, we think the description 
as tothe occupation will not vitiate. This opinion 
may be supported on the authority of several 
cases.” 


As Parke B. again put it in Llewellyn 
v. Earl of Jersey (4), at p. 246* ; 

“Then the other rule of law applies, that as soon 
as there is gn adequate and sufficient definition, 
with convenient certainty of what is intended to 
pass by a deed, any subsequent erroneous addi- 
tion Will not vitiate it according to the maxim 
Jalsa demonstratio non nocet." 

The rule was again laid down in this 
way by Romer, J. in Crown Vv. Truefitt, Ltd, 
(5), at p. 5547 : r 

“In construing a deed purporting to assure a pro- 
perty, if there be a description of the propert 
sufficient to render certain what is intended, 
the addition of a wrong name or of an 
erroneous enumeration of particulars will have 
no effect.” 

In another case, Mellor v. Walmesley (6), 
Swinfen Eady, J. said at p. 533 : 

“Any erroneous statement as to dimensions or 
quantity or any inaccuracy in the plan will not 
Vitiate the description or have any effect ” 

lt is not necessary to multiply authori- 
Lies which leave the matter in no doubt, 
and I repeat accorcingly ethat if is not 
possible to read the words in the rider to 
the schedule of Ex. B asin any way limil- 
ing the extent of the plots conveyed to the 
“existing walls’ of the kitchen on plot No. B 
as suggested therein. On the other hand, 
I hold that the plots magst be taken to 
have been conveyed according to the 
dimensions mentioned in the lease Ex. 0. 
Nagendra Bala'’s contention in “ these 
appeals must, therefore, prevail. It is 
pointed out by Mr. Ohatterjee that there 
is no finding as tothe exact extent of the 
lands beyorfd the kitchen walls on the 
south and the east which in the view 
I have taken must be regarded as compris- 
ed in*Nagendra Bala’s conveyance Ex. B, 
The extent of the alleged encroachment 
beyord the walls was, however, shown by 
Baidyanath in schedule Gaof his plaint, 
and the case appears to Fave been fought 
out in the Courts below on the basis that 
this would be an encroachment only if the 
limits set out in the rider prevailed, not if 
the plots were held to have been conveyed 
according to the dimensions given in the 


(4) (1843) 1L M & W 183: 12 L J Ex, 243. 

p ore 2 Ch. 551; 67 Ie J Oh. 695; 79 L T 348; 47 
wW 4 : 

(6) (1904) 2 Oh. 525; 73 L J Ch. 756; 91L T 317; 53 
W R 665; 20 T LR 695, ® 
-#Page of (1843) 12 L, J. Ex—[kad,] 

Page of 120 2 Oh.—| Hd, 

lase of (1904) 2 Ob.,—| Hd. 
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lease. In that View, I do not think a 
remand would be ‘justified oris necessary 
forafinding. It is enough to say that 
Baidyanath’s claim as to the alleged 
encroachment must fail. As alrpady stated, 
Baidyanath also complained about cer- 
tain windows on the first floor of Nagen- 
dra Bala’s building at plot No. B, but this 
part of the case was not pressed m the Oourt 
below. 

The result is that Baidyanath’s® suit, 
T. 8. No. 1148 of 1933, fails in its entirety 
and is dismissed with costsin all the Oourts. 
S. A. No. 1426 of 1936 is accordingly 
allowed. As regards Nagendra Bala’s suit 
T. 8. No. 1538 of 1933, which is the sub- 
ject-matter of 5. A. No. 1427 of 1936, as 
a result of ‘my decision in the other 
suit her claim as- to the window on 
the ground floor in the eastern wall on 
plot No. B at point na in the sketch map 
annexed to her plaint must succeed, and 
there will be a declaration of her right in 
respect thereof and a. decree against 
Baidyanath for removal of ali obstruc- 
tion therefrom. As to the door on the 
east at point's nya, which had been opened 
out by her predecessor-in-interest, Srimatt 
Sucharuhashini, the position is this. As 
I have pointed out already, this door 
would be upon her own land in plot No. O,if 
plot No, Cis heldto be continuous with plot 
No. Band as the- door was opened waile 
Srimait Sucharuhashini was holding the 
Jand-as lessee, there could be no question of 
her acquiring: any right of way through this 
door: over her lessor's land tothe east by 
prescription. ` She could -prescribe against 
Baidyanath’s father or | Baidyanath 
only if the door was opened on land other 
than that held ‘by her under the lease. As 
to this,’ it appears that the learned Munsif 
found plots Nos. Band O were contiguous, 
and though the learned Subordinate Judge 
did not come to any express or unequivocal 
finding on the point, I am satisfied that he 
came to no contrary finding, and that the 
finding of the- learned Munsif is correct. It 
follows, therefore, that- so far as this 
door 18 concerned, this being upon Nagen- 
dra Bala’s own land in plot No. O, she will 
be entitled to keep it open but her right of 
way through and by way of this door to 
Baidyanath's land lying to the east of 
plot No. O must fail. She will also not be 
entitled- to project the eaves or any part 
of:the door on Bédidyanath’s land. There 
is no finding if the door is along the 
boundary line between plot No, O and 
Baidyanath’s land on the east: if 66, 
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Baidyanath would no doubt be entitled to 
put up & hoarding or wall on his own land to 
prevent egress from the door. If, on.the 
other hand, the door is on Nagendra 
Bala'’s land, some distance away from the 
eastern boundary of plot No.O he will cer 
tain)y not be entitled to obsttuct access 
through it to her land, but he will be 
entitled to take all reasonable steps to 
prevent access to his land, but without 
encroaching on the land of plot No. C. Nagen- 
dra Bala’s claim to rights of way over 
Baidyanath’s land through this door 
must be and is, therefore, dismissed. Bo 
far as the rights of way claimed by heron 
the east of the kitchen in plot No. B are 
concerned, that must also fail beyond the 
strip which has been found to be part of 
her own land under Ex. B. The result is 
that the relief she will obtain in her suit 
will be limited to what has been adjudged 
to he: in Baidyanath’s suit The suit 
therefore sncceeds in part, and so also 
S. A. No. 1427 of 1936. But in view of what 
I have stated, there will be no order as to 
costs in this suit or appeal: each party 
must bear her or his costs throughout. 
J eave to appeal under e. 15 of the Letters 
Patentis refused. < 

After further hearing the parties, I 
to the 
precise limits up to which the lands in 
plots Nos. Band O adjudged to Nagendra 
Bala by this judgment extend on the south 
or on bhe east is left open. 


‘Se Order accordingly. 
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Oriminal Appeal No. 120 of 1937 
December 3, 1937 


Davis, J. O. 
KANJIJUMA KHOJA—AppELiant 
VETEUS , 
EMPEROR—Ruspon pent 

Penal Code (Act XLV of 1860), s. ts 
loaded with wooden sleepers’ being driven throug 
gateway not very fast—One projecting sleeper strik 
ing stone pillar—Pillar falling and killing person 
standing behind, it—Lorry driven by same driver 
safely through same gateway previously—Held, i» 
could not be said that death was not caused diréctip 
by act of driver—But under the circumstances o; 
case driver was guilty of error of judgment anc 
could not be convicted under e. 304-4—~Charge under 
e. 304-A—Oontributory negligence of person killed, 4; 
is defence of itself. ‘ 

Mere carelessness is not sufficient for convictior 
under a. 304, Penal Code. Section 204-A,-Penal Code 
like other sections of the Penal ‘Oade,- requires |: 
mens rea or guilty mind. n THe rasiness or negli 


1938 


gence must be such as fairly to be desorbed eri- 
minal. The phrase “griminal negligence” as used 
in ordinary conversation conveys something of the 
meaning. 

The appellant, a lorry driver, was driving a lorry 
loaded with wooden sleepers through the gateway 
of the compound where they had been stored and 
from where he was removing them when one of the 
sleepers projecting over the side of the lorry struck 
one of the stone pillars of the gateway and knocked 
it down and the pillar fell upon a barber who was 
standing behind it, and inflicted injuries upon him 
whérefrom he died on the night of the same day. 
On many occasiors previously the driver had driven 
the loaded lorry through that gate without any 
accident. The speed was not very fast: 

Held, that it could not be said that the death of 
the barber was not caused directly by the act of 
the accused. The fact that it was ndt she lorry 
itself but part of its load which struck the pillar 
was & matter of no consequence. The lorry and 
the loaded sleepers must be looked on as ons vehicle 
under the control of the driver; nor the fact 
that it was not the sleeper itself which struck the 
deceased but a stone in a pillar which the sleeper 
atrugk made the act of the accused merely the 
indirest and remote cause of the deceased's death. 
It might well be a fact that must be taken into 
consideration when the question of his rashness or 
negligence was concerned, but it was not in itself 
& complete defence. But under the circumstances 
of the case the driver was only guilty of an error of 
judgment and Gould not be convicted under s. 304-A, 
Penal Oode. 

, Obtter.—Oontributory negligence on the part of 
the person killed is no defence of itself to a charge 
under s, 804-A, Penal Code. — 


Or. A. against the conviction and sentence 
passed by the Additional Oity Magistrate, 
Karachi, dated October -20, 1937. 

Mr. Khemchand Sukhramdas, for the 
Appellant. ; 

Mr. Parsram Tolaram, for the Crown. 

Judgment.—The facts of this case are 
unusutl. The appellant, a lorry driver 
was driving a lorry loaded with wooden 
sleepers through the gateway of the com- 
pound where they had been stored and 
from where he was removing them when 
one of the sleepers projecting over the 
side of the lorry struck one of the stone 
pillars of the gateway and knocked it down 
and-the pillar fellupon one Fakirmahomed 
3 bårber who was standing behind it, and 

wnflicted injuries upon him wherefrom he 
died on the night of the same day. The 
appellant was tried for an offence under 
3. 304-A, Indian Penal Code, and sentenced 
© six months’ rigorous imprisonment. Now 
“nanyof the facts in this gase are not dis- 
«uted. Itis not disputed, for instance, that 
the appellant was the driver of the motor 
ary loaded with wooden sleepers which 
wnocked down the pillar of the gateway 
«hich on its fall inflicted injuries upon 
ae barber Fakirmahomed from which:he 
ied.. Fakirmahomed was a barber who 
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lived in ap outhouse in the compound of 
Edulji Dinshaw where the sleepers were 
stored, and he was returning home about 
5-30 p, m. on January 22 when he met the 
lorry coming out of the gateway and stepped 
aside and stpod by the pillar to let it pass. 
There is the dying declaration of Fakir- 
mahomed himself recorded before Sergeant 


highan to this effect: Ex.6. 
ree ig" the evidence of Nadirshah a 


; who lives in Edulji Dinshaw's 
kan AN and of Sardar. Khan, a peon who 
lives in the same compound. Nadirshah 


cries and went out and found the 
ia loaded with sleepers, struck in the 
gateway and the deceased lying upon the 
ground and the'pillar knocked’ down. The 
accused was in driver's - seat The peon 
Sardar Khan returning +o his house in the 
compound also saw the deceased lying on 
the groand injured, the lorry loaded with 
sleepers and 8 big stone from the pillar 
lying near the deceased. Sergeant Hanni- 
han measured the gateway, the width of 
fhe lorry and the projection of the wooden 
sleepers and made a mashtrnama. The 
width of the gateway was 12 feet 9 inches, 
the width of the lorry was 6 deet 6 inches, 
the sleepers protruded 2 feet 1 inch on 
one side and 3 feet 6 inches on the other. 
The mashir Shawak who wascalled asa wit- 
nesss states he only signed the mashtrnama 
and did not see the measurements taken 
but there is no reason. to doubt the correct- 
ness of the measurements taken by Sergeant 
Hannighan, but it is to benoted that the 
mashirnama mentions that only one sleeper 
appears to have struck the pillar because 
only one sleeper bore marks of powdered 
stone and this fact is to be remembered 
when the defence of the appell ani that one 
sleeper slipped oat of placeis considered. The 
medical, evidence shows Fakirmahomed 
died of shock and internal bleeding from 
injuries which might have been caused by 
1 illar. 
Ea eee admits that he was driving 
a lorry and that 8 sleeper in the lorry 
struck the pillar a a a re jeer 
irmahomed. ere CAN 
and struck Fakirm aE 


< died. He died because he 
Fakirmahomee bag pillar which itself 


uck. 
fell ees it was strack by a wooden 
leeper projecting from the lorry which 
ce | The prosecution 


the appellant was driving. 


upon the fact that the lorry was 
Sega AG proper load was five tons 
and it was that day carrying 6 tons 3 owts. 
14 bs, This is proved by the ‘evidence of 
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Sergeant Mules and is not disputed by the 
defence. 

Now the first argument taken in defence 
is thatit was not the act of the appellant 
which killed the deceased. It was not the 
loriy which struck the deceased, it was not 
even the sleeper the lorry carried, but a 
stone ina pillar which the sleeper struck. 
Thus, it is argued, the cause of death was 
something too remote to makeethe appel- 
lant liable, and I am referred to the cases 
Emperor v. Omkar Rampartap (19, and 
Shankar Balkrishna v. King-Eimperor (2), in 
support of the argument tha to sustain a 
conviction under s. 304, Indian Penal 
Code, the act of tke accused must be the 
direct cause of the death of the petson 
killed. The facts in the Bombay case, 
however, were entirely different. -All that 
the Bombay case Emperor v. Omkar Ram- 
partap (1), Jays down is that in order to 
impose criminal liability on the accused, 
it is necessary that death shculd have 
been the direct result of a rash and ne- 
gligent act of the accused, and that act 
must have been the proximate and efficient 
cause without the intervention of another's 
negligence. W must have been the causa 
causans : itis not enough that it may have 
been the causa sine qua non. In tbat case, 
it was the case of the prcsecution that the 
women who had been engaged in grinding 
sulphur had died as the result of an explo: 
sion from gunpowder store cn the premises, 
but the evidence showed they did not die 
from the effect of an explosion. Their death 
was not shown as due to the acts of the 
accused and they were acquitted. 

In the Calcutta case Shankar Balkrishna 
v. King-Emperor (2), an Assistant Station 
Masterand.a railway guari were both 
convicted under 8. 304-A, Indian Penal Code, 
because as the result of their negligence 
two trains came into collisicn and some 
passengers were killed and the Court set 
aside the conviction of the Assistant 
Station Master because though he had 
contrary to rules filled up a form and left 
the bock lying on his table, yet he was 
not expectedto know that the guard 
of the train also  ecntrary to rules 
would take the form from the book and 
use it before it was completed, but it 
was held that the guard who had started 
the train which came into collision in which 
lives were lost was rightly convicted... 

I donot think it can be said that the 
death of this barber was not caused directly 


(1 4 Bom. LR 679. 
(2))83 O 73; 80 W N 645;1 Or. LJ 834 
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by the act of the accused. I think the fac 
that it was not the lorry itself but part of 
its load which struck tHe pillar is a matter 
of no consequence. Jt is the loaded lorry 
and not the empty lorry the accused was 
driving. The lorry and the loaded sleepers 
must be looked on asone vehicle under the 
control of the appellant; nor edo I think 
the fact that it was not the sleeper itself 
which struck the deceased but astone in a 
pillar which the sleeper struck makes the 
act of the accused merely the indirect and 
remote cause of the deceased’s death. It 
may well be a factthat must be taken into 
consideration when the question of his rash- 
ness orenégligence is concerned, but it is 
not in itself a complete defence. IfI were 
to accept this argument, I should have to 
hold thata man who was driving rashly 
and negligently and who drove at great 
speed into a wall and broke down the wall 
which killed a child whowas sitting in 
its shade would be gailty if the child was 
killed by the car he was driving, but not 
by a stone from the wall which his car 
broke dcwn. Stated thus, J think that is 
a proposition which could not be accepted. 
Moreover, s. 30:-A, Indian Penal Oode, ig 
far wider in its terms than s. 302, or s. 304, 
Indian Penal Code. Jt does not require 
either intention or knowledge to be proved. 
The test applied inthe Emperor v. Omkar 
Rampartap (1), above referred to, was whe- 
ther the act was caused without the inter- 
vention cf another's negligence though it 
must be remembered that contributory 
negligenceon the part of the person killed 
is no defence of itself to a charge under this 
Nie see Queen-Empress v. Nand Kishore 


There is in this case no question of the 
Yhniervention of another's negligence. It can- 
not be suggested that the pillar of the gate- 
way was such that it should have stood 
without falling down the shock of the im- 
pect of a heavy wooden sleeper. The only 
question in this case which remaina to be 
considered is,in my opinion, whether on» 
the facts of this case, it is proved that the 
appellant was rash or negligent within the 
meaning of s. 304-A, Indian Penal Oode 
and it is because I think this is not prov 
that [ think he should be acquitted. 

The prosecution have relied, according tc 
the learned Public Prosecutor mainly upon 
the fact that the lorry was overloaded ange 
that the gateway left but a clearance off 
eight inches for the lorry loaded as it was 
with the projecting sleepers. The over- 

(3) 6 A 248; AWN 188471. - 
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loading of a vehicle is not in itself evidence 
of rash and negligent driving. It may cer- 
tainly be animportant factor in the case, a 
lorry overloaded must be more difficult to 
control than a lorry loaded only to its pro- 
per limits, and, therefore, requires more care- 
ful driving butit is not in itself, I think, suffi- 
cient withoyt more to convict of an offence 
under s. 30!-A, Indian Penal Code. More- 
over, mere carelessness is not sufficient. 
Section 304, Indian Penal Oode, like other 
sections of the ePenal Code, requires a mens 
rea or guilty mind. The rashness or negli- 
gence must be such as fairly to be des- 
cribed criminal. The phrase “criminal neg- 
ligence” as used in ordinary conversation 
conyeys something of the meaning. Mere 
carelessness is not sufficient. The question 
is discussed at lengthin Smith v. Emperor 
(4). Mukerji, J.in his judgment said: 

“The diffculty in dealing with a case of this 
nature is to keep out of one’s mind the prejudice 
that’ inevitably creeps in by reason of the fact that 
lives have been lost and the responsibility forthe 
same ultimately rests with none else but the accus- 
ed. This prejudice is bound more or less to reflect on 
the question of tha culpability of the accused and 
gives rise tofalse issues which tend to cloud judicial 
vision. 

Section 304-A, has been judicially interpreted in 
a number of decisions of which two stated out as 
the most valuable In Nidamarti Nagabhushanam In 
re (5), Holloway, J said this: ‘Oulpable rashness 
is acting with ths consciousness that the mischiev- 
ous and illegal consequences may follow but with 
the hope that they will not and often with the belief 
that the actor has taken sufficient precautions to 

revent their happening. The imputability arises 

om acting despite the conciousness. Oulpable neg- 
sence is acting without the consciousness that the 
illegal and mischievous effect will follow* but in 
“Circumstances which show thatthe actor has not 
exercised tho cantionincumbent upon him, and that, 
if he had, he would have the consciousness. The 
imputability arises from the neglect of the civic duty 
of circumspection.’ 

Ta Reg v. Idu Beg (8), Straight, J. observed as fol- 
lows: ‘Oriminal rashness is hazarding a dange- 
rous or wanton act with the knowledge that it is 
so, and that it may cause injury, bat without the 
-intention to cause mae or knowledge that it will 
probably be caused. The criminality lies in run- 
ning the risk of doing auch an act with reckless- 
“ness, or indifference as to the consequences. Orimi- 
nal negligence is the gross and culpable neglect or 
failure to exercise that reasonable and proper oare to 
guard against injury either to the public generally 
‘or to an individual in particular which, having 
regard to all the circumstances out of which the 
charge has arisen, it was the imperative duty of the 
accused person to have adopted ' 

-“The learned Deputy Legal Remembrancer has 
cited before us a number of other decisions in which 
s. $04-A, Indian Penal QOode, or the English Law 
of Manslaughter by Negligence has been explained, 


(4) 53 O 333; 91 Ind Cas. 889; AIR 1926 Cal, 300; 
97 Or. L J 153; 30 O W N 66. 

(8) 7M HOR 119; 
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and also referred to some cases dealing with negli- 
gent useof public way, in order to show under 
what circumstances special care is necessary, want 
of which will make one liable for the offence. The 
one principle of universal applicability deducible 
from all these cases is that which was laid down by 
Alderson, B. in Blyth v. Birmingham Water Works 
Go. (7), at p. 184“ and adopted by Brett, J. in Smith 
v. L &8 W Ry Vo.(8), at p. 1024. ‘Each case must be 
judged in reference tothe precautions, which, in res- 
pect of it, the ordinary experience of men has found 
to be suffisient, though the use of special or extraordi- 
nary precautions might have prevented the particular 
accident which happened.’ 

The guestion whether the accused's conduct 
amounted to culpsble rashness or negligence, there- 
fore, depends directly on the question as to what ia 
the amount of care aud circumspection which a 
prudent and reasonable man would consider to be 
sufficient uponal] the circumstances of the cass." 


In, this casé, I think the learned Magis- 
trate himself feels this difficulty when. he 
says in his judgment “the accused Kanji 
has conducted himself in a careless man- 
ner.” It is true he goes on in the following 
sentence to say that “his act was negligent 
being without deliberation and caution,” 
but this appears to me more the text book 
speaking than the Magistrate himself, and 
I do not think that the case against the 
accused at its very highest can be placed at 
more than mere carelessness It seems true 
that he bad drivea this lorry through the 
gateway five times that afternoon without 
accident. Apart from the statement of the 
accused, the muccadam to whom the lorry 
belongs says it was being driven out for the 
sixth and last tims. Taere seems no reason 
to disbelieve this statement. This does not 
in itself prove that the accused had not 
been rash and negligent on the sixth occa- 
sion. On the previous occasions he may 
have been merely lucky, but where, as here, 
there is no case of furious driving, the fact 
that a lorrye driver has driven his lorry 
‘loaded with sleepers five times through the 
Bame gateway that same afternoon without 
an acqdent is evidence that the driving of 
the loaded lorry did not necessarily involve 
negligence or rashness, rather is it evidence 
to the contrary. Moreover, in this case, the 
evidence is that only one sleeper bore marks 
of having struck the pillar. This appearg 
tome strongly to support the case of the 
appellant that only one sleeper had slipped, 
for, if more than one sleeper had been pro- 
jecting sufficiently far to strike the pillar, 
‘it appears to me that more than one sleeper 
must haye shown signs of the impact. This 


0 (1858) 11 Ex, 781; 25 LJ Ex 212; 3 Jur. (N. z.) 
333; 4 W R 394. 
` (8) (1870) L R50 P 98.» 
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was not the case. Itis not suggested that 
the lorry was being driven fast. The fact 
that there were ruts on the road would 
account for the slipping of the sleeper which 
struck the pillar though this of course 
would necessitate more careful-driving. 

On this reading of the evidence, I cannot 
find the accused wes rash or negligent. 
Oare’essness is not encugh, for the ‘section 
does nct punish carelessness alone. I am 
not even sure the appellant was guilty of 
carelessness. I should say myself that he 
was guilty of an error of judgment and 
nothing more. I think, therefore, the con- 
Victicn must be set aside .and the accused 
acquitted and discharged. Order acgord- 
ingly. - ' 

8. Order accordingly. 
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Landlord and tenant-~Thica lease forbidding 
creation of new rights-Amalgamaiton and sub- 
division in holding by thicadar in good faith and 
without prejudice to landlord—~Whether binding on 
landlord after expwy of thica—Civil Procedure 
Code (Act V of 1908), 8. 47—Plaintif landlord in 

ossession Of holding as purchaser in execution of 

is rent decree—Defendant co-sharer landlord getting 
rent decree in respect of same holding —Execution 
by defendant—Objection by plaintiff under 0. KAT, 
r. 58, Civil Procedure Code, dismissed as filed late 
and not on mertis—No appeal but title suit by plaint- 
tff—Sutt held should ba treated as lization under 
s 47 — Oonstructive res judicata dtd not apply— 
Res judicata. 

Although the terms of the thica lease specifically 
forbade the thicadar from creating new rights, the 
thicudar created amalgamation and sub-division in 
the holding included in the thica lease bat without 
the least pees to the landlord : 

Held, that after the expiry of the thica these 
amalgamation and sub-divisions were binding onthe 
landlord and the question whether he had knowledge 
of these was wholly irrelevant. Mahamad, Nagzirul 
Hussain v. Ohuni Kamti (1) and Nathunit Sahu vy. 
Bhagwan Gtr 2), distinguished. Ke 

A co-sharer defendant landlord started execu- 
tion proceedings in respect of his rent decree 
concerning a certain holding. The plaintiff-land- 
lord in execution of his own rent decree pur- 
chased the same holding and went into possassion. 
The plaintiff landlord brdught objections in defendant 
landlord's execution proceedings but were dismissed, 
not on merits but simply as having been filed late 
and as being under O* XXI, r. 58, Oivil Procedure 
Oode. The plaintiff thereupon filed a title ` suit 
without going in appeal-agains h-ese orders: - , 


Held, there was no bar in treating-the title 
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suit as an application under s. 47. The rule of 
constructive res judicata hadno application to these 
5 


O. A. from the appellate orders of. the 
District Judge, Gaya, dated August 28, 1936. 

Messrs. K. Husnain and D. N. Varma, 
for the Apvellants. 

Mr. S. N. Roy, for the Respondents. . 

Manohar Lall, J.—These four appeals 
are by the plaintiffs against a decision of 
the learned District Judge of Gaya, dated 
August 28, 1936, by which he has dismissed 
with costs the suits of the plaintiffs insti- 
tuted under the following circumstances, 
Briefly stated the facts which ere some: 
what «eomplicated are these. It appears 
that the plaintifis are the ten annas land- 
lords of village Puran in which defen- 
dant No. 1, Umeshwari Kuer, holds the 
remaining six annas interest. In or about 
the year 1887, the plaintiffs obtained a thica 
lease of the share of the respondent fora 
certain number of years, and this lease, 
we are informed, was being renewed from 
time to time, until on August 18,1916, the 
plaintiffs again took a lease of the share 
of Umeshwari Kuer, which was to last till 
1332 Fasli. On the exriry of this lease. 
Umeshwari Kuer entered into sir possession. 
In the lease, which I have just mentioned, 
there was a restriction imposed on the 


thicadars inthe following words: 
“That the lessees shall not, without the consent 


of the lessor, such consent not to be withheld in 


& proper case, either, directly or indirectly permit 
any new right or tenures, which are notin existence, 
to be areated against the lessor and if they ehall 
create any new rightcr tenures, the same shall be 
invalid and of no effect against the lessor.” 


One of the contentions raised in this cage, 
indeed the most serious contention, was 
that in view of the terms which J have 
just quoted, the appellants were not justi- 
fied in effecting certain amalgamations 
and sub-divigions in the holdings of which 
greater details are just going to be stated. 
The evidence discloses that there were 


. three khatas, vig., Nos. 113, 42 and 87, in- 


cluded in the thica lease of the plaittiffs 
and that during the continuance of the 
lease these three khatas were amalgamated- 
into one holding, although the total jama 
and thetotal area of the lands was not 
altered in any way whatsoever. On the 
expiry of the ihtca lease, the plaintiffs ine 
stituted a rent suit on February 15, 1932, 
claiming arrears of rental for 1337, 13384 
and a portion of 1339 Fasli. This, it may 
be noticed, was after about six years from» 
the expiry of the thica lease in 1332. Ine 
this suit the respondent was impleaded ase 
the co sharer landlord under the provigions= 
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of 5.148-A, Bengal Tenancy Act, which 
were duly observed, and a decree was 
obtained on June 30, 1932. On Decem» 
ber 21, 1932, this decree was put into exe- 
cution and resulted in a sale in favour of 
the appellants who obtained the delivery 
of possession on November 5, 1933. As lI 
have already stated, this decree purported 
to be a decree under the provisions of 
8, 148-A, Bengal Tenancy Act, and covered 
all the landg of the three khatas which 
were amalgamated into one with a consoli- 
dated gama. On September 16, 1932, 
Umeshwari Kuer ignored these amalgama- 
tions and ghe lodged in her turn three 
separate suits, bearing Nos, 1193, 1194 and 
1197, for the same three khatas, i. e, Nos 113, 
42 and 87, forthe period 1336 to 1339 Fasli. 
It is not disputed that the plaintiff herself 
was madea party to these later rent suits, 
in one of which all the three members, 
who were the tenants of the holding, were 
made parties, and in the other two, only 
one member was made a party, but ap- 
parently representing the entire holdings. 
On February 13, 1933, these three rent suits 
were in turn decreed ex parte apparently 
under the provisions of s. 148-A, Bengal 
Tenancy Act. The appellant who had been 
made a party defendant as a co-sharer land- 
lord, does not appear to have raised any 
objection. These three suits having been 
thus decreed were proceeded with in exe- 
cution, andin 1934, Umeshwari Kuer start- 
„ed three execution cases, viz. Nos. 1359, 
1366 and 1372 of the year 1934. In these 
execution cases the appellant preferred 
objections on November 15, 1934, under 
the provisions of O. XXI, r. 58, Civil Pro- 
cedure Ocde. She treated the decrees under 
execution as mere decrees for payment of 
money. These applications were dismissed 
on Nobember 17, 1934, on the ground that 
they were filed late, but the Oourt 
did not go into the merits of the objec- 
tions at all. Being aggrieved by these 
orders, the plaintifis then instituted three 
‘suits, viz. Nos. 89, 93 and 92 of 1934 before 
the Munsif of Jehanabad in which she 
_ claimed the reliefs which were the subject 
of the two issues stated by the learned 
Munsif as follows :— 

“Was the sale of the land in guit in favour of 
defendant No. 1 in execution ofher decree for rent 
against the tenant-dafendants in effect a sale under 


a money decree? Was the sale in plaintiffs’ favour 
of the land in suit a rent sale?” 


I am leaving out the other issues which 
were issues as regards the maintainability 
of the suits and as to what reliefs the 
plaintifis were entitled to. Before the 
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learned Munsif, the respondent raised the 
defence that the suits were barred because 
the remedy of the plaintiffs was to have 
moved the executing Court under the pro- 
visions of s. 47, Civil Procedure Oode. A 
further defence was on the merits that 
the terms of the thica lease of the year 


1916 specifically forbade the thicadar from 


creating new rights and that the amalgama- 
tion and the sub-divisjon of the holdings did 
in fact result in creating new rights in 
favéur of the tenants and against the land- 
lord. 

The learned Munsif in a considered judg- 
the conclusion that the 
plaintifs during their, thica period had 
thé right to sub-divide and. amalgamate the 
holdings and these were, therefore, bind- 
ing on the defendant UmeshwariKuer. He 
also held that the decrees obtained by the 
plaintiffs were rent decrees and those ob- 
tained by Umeshwam Kuer were money 
decrees. He, however, dismissed the suits 
on the ground that. inasmuch as the plain- 
tiffs were parties to the suits, the decrees 
in which were under execution, their remedy 
lay under the provisions of s. 47, Civil 
Procedure Oode, and not eunder O. XXI, 
r. 58. He accordingly held that under the 
provisions of s. 47 the plaintiffs were not 
entitled to maintain the suits. From this 
decision a number of appeals were preferied 
to the learned District Judge. Three of 
the appeals were against the order dis- 
missing the suits and three were miscel- 
laneous appeals against the orders dismiss- 
ing the application under O. XXI, r. 58, 
treating them as orders under s. 47, Civil 
Procedure Oode. The learned District 
Judge dealt with all cases by one judg- 
ment in which he has disagreed with the 
finding of the learned Munsif, and relying 
upon the observations of Chapman, J. in 
Muhdmmad Nazirul Hussain v. Chuni 
Kamti (1) and of Macpherson, J. in Nathuni 
Sahu v. Bhagwan Gir (2) has held thet 
the amalgamation and the sub-division of 
the lands in the present case were not 
binding upon the respondent, with the 
result that the decrees obtained by the 
plaintiffs in the year 1932, although apparent- 
ly under the provisions of s 148-A, Bengal 
Tenancy Act, could not be treated as rent 
decrees but only money decrees. The learn- 
ed District Judge _ also held that the 
applications, if regarded as under O. XXI, 


(1) 2Pat. L J 151; 38 Jnd. Oas. 706; AIR 1917 
Pat. 474: 1 P LW 929. 
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r. 58, Civil Procedure Code, would result 
in the view that no appeal would lie against 
the orders of thelearned Munsif. On the 
other hand, he held that the learned Munsif 
would have been justified in treating these 
present suits as proceedings under s. 47, 
QOivil Procedure Code, and he proceeded to 
treat them as such himself. From this 
decision of the learned District Judge, dated 
August 28,1936, the present appeals are 
brought to this Court. 

The first question and indeed the cytical 
question which arises for decision is, whe- 
ther the terms of the thica which I have 
quoted already, forbade the thicadar from 
amalgamating and subdividing the hold- 
ings with the reshlt that they are aot 
binding upon the respondents. On behalf 
of the respondents, reliance is placed upon 
the observations of Chapman, J. in Muham» 
mad Nazirul Hussain v. Chunt Kamti (1) 
at p. 153*, which run as follows : 

“I agree, As a statement of what I understand 
the law to be, I would like to quote from an old 
annotated edition of Act X of 1859: 

‘Unless the authority of the #hicadar is res- 
tricted expressly by a contract or by the act of the 
gamindar or by the custom of, the country, he is 
authorized in good faith to sanction the sub-division 
ofa holding or the consolidation of two holdings 
into one an | the semindar cannot subsequently re- 
fuse to acknowledge the transaction.” ` 

Now these observations were made by 
the learned Judge while agreeing with the 
leading judgment of Koe, J. in which there 
is nothing to show that this question was 
at all in issue in that case, as is clear from 
the following passage in tue judgment of 
Roe, Js: 

“Onder the Proviso tos. 68, Bengal Tenancy Act, 
there can be no doubt that the thicadar's papers 
would amount to an express consent by him to the 
alteration of the areas of the holdings and the 
apportionment of rent upon the new h@ldings. There 
has been a finding of fact by the lower Appellate 
Oourt that the thicadar in this case was not io 
collusion with the tenants, a definite finding of 
fact that the net result of the  thicadars 
recognition of these transfers was an enhance- 
ment of rent of the estate as a whole. In 
these «Gircumstances there could be no reason 
for refasing to hold the landlord bound by the 
action of the thicadar.” 

‘The only question was whether the 
sub-division or amalgamation of the hold- 
ings was in good faith, and the learned 
Judge came to the conclusion that the 
action of the thicadar in altering the 
- area of the holding and apporticnment of 
rent of tne new holdings was absolutely 
‘bona fide. In the “other case Nathuns 
Sahu v. Bhagwan Gir (2, which is also a 
decision of a Divisioa Bench of this Court 


Kulwant Sahay, J. expressly holds thata 
*Page of 3 P L J.—{Bd] l 
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recognition by a thicadar to the amalga- 
mation of separate holdings into one is 
binding upon the landlord when the thica- 
dar has acted in’ good faith and in the 
ordinary course of business and itis not 
necessary that it should also have been 
for the benetit of the estate. Macpherson, J. 
in that case added the following observa- 
tion: “I desire to express my concurrence 
with Ohapman, J. in Muhammad Nazirul 
Hussain v. Chunt Kamti (1)." This observa- ` 
tion again was not at all neces@ary or requir- 
ed by the facts decided in that case, where 
the only facts involved, and upon which the’ 
decision depended, were whether the altera- 
tion of the area by. the thicadar or the 
apportionment of the rent was in good fatth 
ornot. Therefore these two authorities are 
mere observations of a Single Judge in 
each case and are not authorities for 
the proposition that such an amalga- 
mation, where done in good faith, 
would not be binding upon the zemindar 
when the lessee gives up possession to the 
lessor. Inthe present case there are clear 
findings to the effect that the amalgama- 
tions and sub divisions were made in good 
faith and that the landlord, that isthe res- 
pondent, has not been prejudiced thereby 
in the least The trial Court, as already 
pointed out, came tothe clear finding upon 
the point and tLe learned Distiict Judge 
seems to have accepted that finding, but 
he proceeded to ignore that finding upon 
his view cf the law based upon the obser- 
Vations in the two cases of this Oourt, 
which ‘I have just dealt with. In my 
cpinion the Jearned District Judge erred in 
law in so doing, and I hold that the 
amalgamation and the sub-division in this 
case ars binding upon the zemindar, i.e., 
defendant No. |, because they have been 
held to be in good faith. 

Mr. Shivanandan Ray, appearing on 
behalf of the respondents, very strenuously 
argued that the amalgations and the 
suo-divisions in fact created new rights and 
therefore, even though made in good fafth, 
they should not be held to be binding upon 
the respondent. He argued that the ques- 
tion isnot whether these amalgamations 
and sub-divieions are cr are not in good 
faith, but whether they should be held to 
be binding upon the zemindar after the 
expiry of the thica as being against the 
express prohibition of the document of 
lease. In my opinion, the question before 
us is whether the particular amalgalna- 
tion and sub-division with which we are 
dealing are bona jide. The terms of the 
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lease of the- year 1916 do not in effect 
prohibit any amalgamation and sub-divi- 
sion made in goed faith in the ordinary 
course of business; no new rights are creat- 
ed’ by these acts of the thicadar. Mr. 
Shivanandan Ray then argued that there 
was no evidence whatsoever whether 
Umeshwari Kuer knew iof these amalga- 
mations or sub-divisions when she insti- 
tuted the subsequent rent suits, in execu- 
tion of the decrees whereof the objections 
were raised by the present plaintiffs which 
are being correctly treated as under 8. 47, 
Oivil Procedure Code. It is enough to say 
in answer to thiscontention that the know- 
ledge of Umeshwari Kuer during the 
périod of the lease was immaterial and that 
her knowledge or lack of knowledge after 
the lease was equally immaterial. If the 
fact is that the amalgamations and sub-divi- 
sions have been effecied and are binding 
upon Umeshwari Kuer (as I have already 
held) then the question whether she knew of 
such amalgamations or sub-divisicns is 
wholly irrelevant. Mr. Shivanandan Ray 
then argued that the decision in the 
later rent suits in which the plaintiff was a 
party and which wer instituted by the res- 
pondent on September 16, 1932, should be 
held to be res judicata, because it was de- 
cided there in the presence of the appel- 
lant that Umeshwari Kuer was being 
granted a decree for rent against the ten- 
ants for the old holdings and inasmuch as 
the appellant did not raise any objection 
in that suit she should bo debarred from 
raising the question now. Now upon the 
findings of fact which I have already 
arrived at, it is clear that the decree ob- 
tained by the plaintiffs in 1932 was a rent 
decree and therefore any decree which 
was obtained later on by the respondent, 
even though it may be in the presence of 
the appellant, would have the- effect of 
being a money decree. No issue was raised 
or could be raised in the rent suit where 
the only issue was whether a certain 
amount of rent was due from the tenant, 
and the question whether the decree was 
. & money decree was not and could not be 
decided in that suit. 

The Jast contention of Mr. Shivanandan 
Ray was that the suits of the plaintiffs are 
barred, because they had not preferred any 
appeal against the order of the learned 
Munsif, by which he dismissed the applica- 
tions which the plaintiffs purported to 
make under the provisions of O. KAL r. 58, 
on November 17, 1934. He argued that 
even if those applications be treated as 
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under s. 47 of the Code, no appeal was 
preferred against the orders passed and 
therefore the present plaints even if they 
were treated as applications under the pro- 
visions of s.47 are not maintainable. In 
my opinion this contention is not correct. 
The previous applications were dismissed 
not on the merits but simply as having 
been filed late and as being under O. XXI, 
r. 58, Oiyil Procedure Code. Therefore 
there was no bar in law to the plaintiffs 
filing correct applications under s. 47 of the 
Code. The rule of constructive res judicata 
does not apply to this state of facts. The 
plaints in the present suits are correctly 
treated by the learned District Judge ag 
under s. 47, and there*is no defect in the 
maintainability of these appeals before us, 

The result is that the appeals of tha 
plaintiffs must be allowed so far as they 
concern the amalgamated holdings of khatas 
Nos. 113, 42 and 87. It now remains to 
deal with the case of the sub-division 
of the holdings. It appears that there were 
two khatas Nos. 83 and 68 in these villages. 
During the period of the lease, the thica- 
dar amalgamated the lands and the jamas 
of khatas Nos. 83 and 68 and sub-divided 
them into frur either on thé representation 
of the tenants or as a matter of convenience, 
but this was done bona fide and not to the 
prejudice of anybody. After these sub- 
divisions four rent suits were instituted 
against the tenants on the jamas which 
were settled after ‘the sub-division. 
These suits were decreed in due course, 
and although the respondent was made a 
party defendant, she did not prefer any 
objections. Executions were started in 
1932, 1933 and 1934, and after the sales 
were heldein three cases in favour of the 
appellant, and in the fourth case ino 
favour of a third party, the appellants obtain: 
ed delivery of possession on November 5, 
1933, November 19, 1933, and June 17, 
1935. Umeshwari Kuer, the respondent, 
as before, ignored these sub-divisions, and 
she brought a single rent suit for the two 
khatas Nos. 83 and 68. Having obtained 
a decree she proceeded to sell the lands, 
and after the objection filed by the ap- 
pellant had been dismissed as before on 
the some ground, a Title Suit, No. 91 of 1934, 
was raised, the plaint in which suit has been 
treated and correctly treated by the learn- 
ed Judge as an «objection under s. 47. 
For the reasons given above at length I 
hold that the objeqtion of the appellant 


under s. 47 should prevail in this case 
0 


also. 


2 
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In the result, the appeal must be allowed 
with regard to the sub-divided holding 
also, All these appeals must, therefore, be 
allowed. It ia declared that the respond- 
ent had no right to sell the holdings 
which were amalgamated or -sub-divided 
and which were purchased by the appel- 
lants, and that the sale of the lands in 
these suits in favour of the first defendant- 
respondent in execution of her decree for 
rent against the tenant defendants was in 
effect a sale under money decrees. As 
the confusion has arisen from the conduct of 
the plaintiffs in not proceeding in a proper 
manner with the objections in the Execution 
Department and irfstituting regular spits 
later on thus prolonging the litigation un- 
necessarily, each party must bear his own 
costs throughont. 

Chatterji, J—1 agree. 

D. Appeals allowed. 


RETE nasika 


RANGOON HIGH COURT 
Oivil Annae T No. 43 of 
1 ‘ 


November 18, 1937 
Repeets. OC. J. AND DUNKLERY, J. 
In the matter of T. K., a HIGHER GRADE 
PLEADER, TAUNGGYI 

Legal Practitioners Act (XVIII of 1879),8. 13 (f)— 
Pleader committing offence under e. 877, Penal 
Code (Act XLV of .1800) — It cannot be’ condoned— 
Such offence committed by- person when only 17 years 
of age—Such person making honest attempt toreform 
—Offence should not debar him from seeking res- 
pectable so iety and becoming Pleader—Such Pleader 
not disclosing fact while applying for admission as 
Pleader—He commits serious offence for which High 
Court can take him to task--Duty of persons applying 
for admission as Pleaders. 

Although generally an offence undew 8 377, Penal 
Code, committed by a Pleader or Advocate could not be 
condoned, the fact that the offence was committed by 
a person when he was only seventeen years of age 
ought not to debar a person, who is making an 
honest attempt to reform, from ever seeking respectable 
society, or from being a member of an honourable 
profession. But such 8 person commits a serious 
offence of deceiving the authorities when he does not 
disclose the fact of his conviction inhis application 
for being admitted as a Pleader although asked at the 
time whether there were any facts which ought to be 
brought to the notice of the High Court and the 
High Court is entitled to take him to task for 
it, 

Persone who apply for entrance into the ranks of 
the legal profession should fully and frankly disclose 
all the circumstances their past career with the 
knowledge that the Oourt will take into considera- 
tion every matter which ought properly to be dealt 
with by it, 

Mr. Rafi, for the Respondent. 
Roberts, C. J.—T his. case comes befor 
us for such action as may be necessary 


under s. 13, Legal Practitioners Act, in res- 
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pect of a higher grade Pleader of Taunggyi.. 
He was born in June 41911 and in April 
1928 he committed an offence under s. 377, 
Indian Penal Oode, for’ which he was 
punished in July 1828 and received a sgen- 
tence of whipping. It was an offence of a 
disgraceful character, but in wiew of the 
fact that he was only at about his 17th 
birthday the learned Magistrate dealt with 
him ina comparatively lenient way. Subse- 
quently the Pleader was %t college at 
Mandalay and he was regarded as having 
reformed, and won for himself a position of 
respectability and was held in high esteem 
by the gotlege authorities. Years later, he 
applied for admission as a Pleader and 
believed that he had atoned during the 
years which had succeeded his offence for 
what he haddone. He was, however, asked 
in making his application whether there 
Were any facts which ought to be brought 
to the notice of the High Oourt before he 
could be admitted as a Pleader, and he 
was tempted wrongly to say that there 
were none. 

The information thus supplied bv him 
was gravely misleading and be has only 
himself to blame for what su sequently 
ensued. He tried to dezeive the autho- 
rities in making his application ‘The 
effect of it must have been that ever 
since he has been wondering whether this 
pest incident in his life would come out, 
and sconer or later, as it happens with 
persons who engage in the practice of law 
and meet with persons who are dissatisfied 
or angry with them for one reason or 
another, he has found that complaint has 
been made about this past incident, and 
he finds himself in the position in which 
he4s to-day. We think that, although any 
suggestion that an offence of this character 
committed by a Pleader or Advocate could 
be condoned, would, of course, be impossible; 
the fact that the offence was committed so 
early in life ought not to debar a person, 
wbo is making an honest attempt to 
reform, from ever seeking respectable 
society, or from being a member of an 
honourable profession. 

The other offence, that of deceiving the 
authorities in his application, is a serious 
one, and as a punishment (in a sense) for 
what he has done, the Pleader has been 
brought here and has had to appear by an 
Advocate to ask for leniency being extend- 
ed to him in view of his conduct. We 
think that in the special circumstances, it 
will be wrong not to listen to that appeal, 
and that despite the past the. Pleader -in 
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question should have the opportunity to 
belong to the proféssion which he has so 
far not disgraced. We hope that the course 
which has been adopted will be a warning 
to other persons who apply for entrance into 
the ranks of the profession fully and 
frankly to disclose ull the circumstances 
of their past career with the knowledge 
that the Court will take into consideration 
every matter which ought properly to be 
dealt with by if. We take no action, there- 
fore, against this Pleader. 

Dunkley, J.—I agree. 

5. Order accordingly. 


MADRAS HIGH COURT : 
Civil Appeal No, 424 of 1936 
July 26, 1937 
- Burn AND Laxsomana Rao, Jd. 
Sri JAGANNADHA RAJAMONI RAJ DEO 
—APpPRLLANT 
: VETEUS 
V. RAMCHANDRA RAO—Rusponpgent 
Madras Court of Wards Act (TI of 1903), a. 45— 
Money decree—Haecution sought by attachment of 
cash— Propriety of—Erecution sale of immovable 


y within s. 45—Nature of decree, if changes 


with mode of execution. 

The expression ‘decree capable of execution by 
sesle of immovable property’ in s.45, Madras Oourt 
of Wards Act, cannot be restricted to the decrees in 
which an application has already been made for 
execution by attachment and sale of immovable 
property. The character of the decree is not in any 
way altered from time totime by the procedure 
which the decree-holder may adopt in exeeution of 
it. A money decree, therefore, js capable of execu- 
tion by attachment and sale of immovable property 
under e. 45 even if the decree-holder may have filed 
an application for attachment of the cash in the 
treasary deposit ofthe judgment-debtor, 

- O. A. against an order of the Sub-Judge, 
Ohicacole, dated September 9, 1936. s 
T i Advocate-General, for the Appel 

b. 

Mr, B. Jagannadha Das, for the Respon- 
dent. 

‘Burn, J.—This appeal is preferred by 
the Court of Wards from the order of the 
learned Judge Subordinsie of Chicacole, 
passed in E. P.: No. 29 of 1936 in O., S.No, 
57 of 1931. The respondent holdsa decree 
against the son and the adopted son of- the 
late Zamindar of Mandasa directing them 
to pay the plaintiff from out of the 
properties of the Mandasa estate in their 
hands Rs. 7,966-10-9 with interest thereon 
at six per cent. per annum from Novem- 
ber 7, 1931, till-payment. The decree- 
holder PN attachment -of the amount 
of Rs. 15, belonging to the- Mandasa 
estato in the possession- of the Sub-Treasury 
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of Ichchapur under O. XXI, r.52. The 
Sub-Oollestor of. Chicacole who has taken 
over the management of the estate 
takes exception onthe ground that under 
s. 45, Madras Court of Wards Act, the Local 
Governmenthas declared that : 

“The execution of decrees passed by the Oivil Court 
which are capable of execution by sale of any 
immovable property ofthe said ward ... shall 
be transferred to the Oollector of the Vizagapatam 
district.” 

Ase the learned Subordinate Judge 
observes, the question for consideration is 
what is the meaning of the expression 
“decrees capable of execution by the sale 
of any immovable property of the ward"? 
The learned - Advocate-General contends 
that this description is wide enough tv 
cover an ordinary decree forthe payment 
of money such as this one, since a decree 
for the payment of money can at any time 
be executed by attachment and sale of ihe 
immovable properties of the judgment- 
debtor. The contention raised for the 
decree-holder, which is supported by Mr. 
Jagannadha Das in this Court, is that the 
expression ‘capable of execution by the 
Bale of immovable property’ must be 
understood with reference tò the execution 
proceedings that have actually been taken. 
The suggesticn is that since the decree- 
hclder has nct in fact applied for attach- 
ment and sule of immovable properties, 
therefore, the decree is not one which is 
capable of execution by the sale of immov- 
able property. The learned Subordinate 
Judge has accepted this argument .but in 
my opinion he has been misled in so 
doing. The learned Subordinate Judge 
says that “the decree-holder’s capacity to 
sell the pr@perty is coexistent with his 
desire to sell the same”. This, in my 
opinion, displays some confusion of thought. 
It is not correct to say that the decree- 
holder's capacity is coexistent with or in 
any way dependent upon his desires. 
He my be perfectly capable of selling the 
property but may not wish to do so. In 
fact, that wasthe state of mind in which 
he was when this execution petition was 
lodged. No one could allege that the 
‘decree-holder had not the capacity to bring 
the judgmentedebtor’s immovable property 
to sale. He was fully clothed with that 
capacity by the provisions of the Oivil 
Procedure Code but hè had no desire to sell 
the immovable property. What he prefer- 
red to do was to attach, the cash ia ‘the sub- 
treasury. The learned Subordinate Judge 
appears to have confused the question of 
the description of the decree ` with the | 
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method which the decree-holder may adopt 
to execute his decree. The expression 
‘decree capable of execution by sale of 
immovable property’ appears to me to be 
intelligible and clear and I am not pre- 
pared to restrict itinthe way” suggested 
by Mr. Jagannadha Das. In my opinion it 
would be wrong to hold that this descrip- 
tion only applies to decrees in which ap- 
plications have already been made for 
attachment and sale of immovable property. 
[think thatthe character of th: decree 
isnot inany way altered from time to 
time by the procedure which the decree- 
holder may adopt in, execution of it.. It 
is common place tosay that- an ordinery 
money decree may be executed by attach- 
ment and sale of movable or immovable 
property or by an arrest and detention 
or by the appointment ofa Receiver. All 
these remedies may be adopted in 
succession; but it would be wrong to say 
that the character of the decree was varied 
from time to time in accordance with the 
method adopted by the decree-holder for 
enforcing it. i 

Mr. Jagannadha Das is prepared to argue 
that if this wide meaning is allowed to the 
expression capable of execution by tue 
sale of immovable property’, almost any 
kind of decree can be brought within it. 
Jam not prepared to enter upon a discus» 
sion of whether it would be feasible, e. g. 
to bring a decree for restitution of conjugal 
rights within this or not. I am quite clear 
that this decree which is for the payment 
of money is one which is capable of execu- 
tion by sale of immovable property of the 
ward and, therefore, disagreeing with the 
learned Subordidate Judge I hold that itis 
a decree which in pursuance of the notifi- 


cation of the Government GG. O. Mis. 
No. 1233 Rev. dated June 7,.1936, 
must be transferred for execution to 


the Collector of Vizagapatam district For 
these reasons, I think the appeal should 
be allowed and the order of the learned 
Subordinate Judge set aside. The respon- 
dent decree holder will pay the ccsts of the 
appellant. 

Lakshmana Rao, J.—I agree and would 
only add thatthe mature or character of 
8, decree does not depend upon or vary with 
the mode of execution adopted by the 
decree-holder. The decree in this case is 
undoubtedly capable of execution by sale 
of immovable propegty of the ward and 
s. 68, Oivil Procedure Qode has no bearing. 
The language, too, is different and itis not 
_ permissible to construe s. 45, Court of Wards 
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Act, with reference to the terms of s. 68. 
Oivil Procedure Gode. Which provides for 
transfer of the execution of decrees against 
immovable property in any local area to the- 
Collector. 


N.B. Appeaś allowed. 


ret 


RANGOON HIGH COURT 

Miscellaneous Application No. 40 of 1937 

November 15, 1:37 
Roggsets, O. J. AND DUNKLBY, J. 
In tht matter of U, A LOWER GRADE 
PLEADER, MOULMEINGYUN 

Legal Practitioners Act (XVIII of 1879), s. 13 (f) 
~—Conviciion of legal practitioner for receiving 
stolen property— He 13 unfit to be a Pleader. 

Aman who is convicted of so sarious an offence 
ag of receiving stolen property, even though the 
property be not of very great value, is not fit” to 
bea Pleader. 


Roberts, C.J.—In this case the Court 
hus before it a conviction of U,a lower 
grade Pleader of Moulmeingyun, who was 
convicted on May 7 last by tne Second 
Additional Magistrate there of voluntarily 
assisting in concealing or disposing ¿f four 
stolen gold buttons, contrary to s. 41£, Penal 
Code, and was bound over to be of good 
behaviour and ordered to furnish security 
for a period of one year. He doss not ap- 
pear to have appealed against this convic- 
tion and he must, therefore, be taken to 
have boen rightly convicted. The circums, 
stances were that on the morning of Febru- 
ary 14 this year alady named Ma Khin Swe 
had a jacket stolen whilst it was left to dry 
at the back of the house. On the jacket 
were four gold buttons, and these were 
fotind in the possession of the lower grade 
Pleader who obtained them from the thief 
and the latter was prosecuted to conviction. 

Maung Tun Bwint’s defence was that he 
did not know the buttons were stolen and 
that although they were in his possession 
he was so drunk atthe time that it was not 
possible for him to consider whether they 
were stolen buttons. The Magistrate dis- 
believed this defence and there was no 
appeal. In sentencing him, the Magistrate 


said that his conviction would carry its 
effect upon his career, and he, therefore, 
treated him with leniency. We do not 


think that a man who was convicted of so 
serious an offence as of receiving stolen 
property, even though the property be not 
of very great value, (in this case Rs. 13) is 
fit to be a lower grade Pleader. Accord- 
ingly the order of the Court is that his 


+ 
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name be removed from the register of lower 
grade Pleaders forthwith. 
Dunkley, J.—I agree. 
8. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Rule No. 1502 of 1936 
May 7, 1937 

e GUBA, J. 

RAJENDRA KISHORE PAL 
CHAUDHURY AND ANOTHER — DEOREE- 
HOLDERS—PATITIONBES 

VETEUS AK 

ASIRULLA AND ANOTAER-—OPPO81TA Party 

Civil Procedure Code (Act V of 1909), O. XXI, 
r. 100—Court entertatning application under O. XXI, 
r 100, when dispossession d taken place after 
termination of execution proceedings —— Decision of 
Court held right—Hven if erroneous, should not be 
interfered with by High Oourt when other 
comprehensive remedy is open. 
` The question to be decided under O. XXI, 
r. 100, Civil Procedure Oode, is whether dis- 
possession was by a decree-holder or auction- 
purchaser as such, and not whether the disposses- 
sion actually took place after disposal of any 
execution cage started at the instance of the decree- 
holder or auction-purchaser, 

Where ina case the Qourt entertained the 
application under O. XXI, r. 100, Oivil Procedgre 
Code, when dispossession had taken place after the 

ceedings in execution in which the decree- 
older obtained delivery of possession had 
terminated: 
. Held, that the Court rightly entertained the 
application; and that the High Oourt should not 
interfere even if it were held that the decision 
was erroneous, seeing that there was. a more 
comprehensive remedy open to the petitioner to 
establish his title to the property in question as 
against the person in whose favour an order had 
been made ina proceeding of & summary nature 
arising out of execution of a decree, 


C. Rule against an order ofthe Munsif, 
Second Court, Habigunj (Sylhet), dated 
August 25, 1936. 

Mr. Priya Nath Dutt, for the Petitioners. 

Mr. Abdul Hossain, for the Opposite 
Party. 

Order.—This Rule was directed against 
an order passed under O. XXI, r. 100, 
Civil Procedure Code, by the learned Mun- 
sif, Second Court, Habigunj, in the District 
of Sylhet on Augusi 25, 1936. The petitioner 
in this Oourt as decree-holder in a suit for 
ejectment for non-payment of rent, obtain- 
ed delivery of possession of lands apper- 
taining toa tenancy on December 24, 1935, 
and the application under O. XXI, r. 100, 
Civil Procedure Code, giving rise to this 
case was made by the opposite party in 
this rule on the ground of his dispossession 
on March 24, 1936, by the petitioner. The 
usufructuary Mortgage on the footing of 
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which the opposite party claimed to be in 


‘possession has been found to be a genuine 


transaction and the question was whether 
the Court below acted erroneously in the 
exercise of its jurisdiction in entertaining 
the application under O. XXI, r. 100, Givil 
Procedure Ocde, after the proceedings in 
execution in which the decree-holder obtain- 
ed delivery of possession had terminated on 
January 18, 1936, the execution case having 
beenedisposed of on that date. 

The contention urgedin support of this 
tule that the Munsif in the Court below 
ought to have held that the dispossession 
not having occurred in, the course of exe- 
oufion, the application under O. XXI, r. 100, 
Civil Procedure Code, was not maintainable 
does not appear to me to be sound. What 
was contemplated by the provision of the 
law referred to above -was that in the cage 
of dispossession by a decree-holder of a per- 
son in possession, other than the judgment- 
debtor, the person dispossessed had his 
remedy as provided by O. KAT, r. 101, Oivil 
Procedure Code, when the Court was satis- 
fied that the applicant was in possession on 
his own account. The questjon was whether 
dispossession was by.a decree-holder or 
auction-purchaser as such, and not whether 
the disp:ssession actually took place after 
disposal of any execution case started at the 
instance of the decree-holder or auction- 
purchaser. Judging from, this standpoint, 
the decision of the Oourt below must be 
taken to be righton the findings on evi- 
dence arrived at by it. The Rule must be 
discharged on this ground. 

In the next place, I am satisfied that this 
Court should not interfere in a case of the 
present destription even if it were held that 
the decision against which this Rale was 
directed was erroneous, seeing that there was 
a more comprehensive remedy open to the 
petitioner to establish his title to the pro- 
perty in question as against the person in 
whose favour an order has been made in a 
proceeding of a summary nature arising out 
of execution of a decree. The Rule is dise 
charged. There is no order as to costs in this 
Rule. 


8. Rule discharged, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1538 of 1935 
July 16, 1937 
NABIM ALI AND B. K. MUKHERJHA, Jd. 
GADADHAR ROY OHOUDHURY 
AND OTHBRS——P LAINTIFFS—APPRLLANTS 
VETEUS : 
DHIRENDRA NATH GHOSE AND OTHRRS—- 
DEFENDANTS—— RESPONDENTS, 


Bengal Patni Regulation (VIII of 0819), 6. 8—' 


Creatton of patni taluk after passing of Regulation— 


Express condition enabling sale, if should be inerted' 


in potta—Parties by mutual agreement creating and 
accepting tenure and calling it patni taluk without 
limiting or defining nature —Taluk, tf should be held 
tobe patni taluk liable to sale under s. 3 (3), 

A patni taluk ee a to the poran 
of Patni Regulation (VILT of 1819) must be hel 
liable tosale even though an exprese condition to 
that effect may not have been inserted tothe kabultyat. 
When parties mutually agree on the one hand to 
create and on the other to accept a tenure which they 
call a patni taluk, without actual words limiting or 
defining jt as something of a separate kind, they 
intend to make it a patni taluk within the meaning of 
Regulation VIII ak consequently liable to sale under 
s. 3, cl. 3 of the Regulation. Krishtomonee Debea v. 
Gooroogobind Shiehanto (1), followed. Sourish 
Ohandra Roy v. Saroj Ranjan Stnha (2) and Brinda- 
ban Chunder Sircar v. ‘Brindaban Chunaer (3), 
relied on. 

©. A. from the appellate decree of the 
Additional District Judge, Faridpur, dated 
August 9, 1935. 

Messrs. Atul Chandra Gupta and Pashu- 
pati Ghose, for the Appellants. 

Messrs. A. N. Bose and Arun Chandra 
Basu, for the Respondents. 

Nasim All, J.—This appeal arises out 
of a suit for‘a declaration that certain 
tenure’ which the plaintiffs held under the 
defendants is not liable to be sold under 
the Patni Regulation and for a perpetual 
injunction restraining the defendants from 
selling the'tenure under the Patni Regula- 
tion. The Courts below have agreed in 
dismissing the suit. Hence this appeal by 
the plaintiff. The tenure was created*by a 
potta, dated Aswin 29, 1308, corresponding 
to October 15, 1901. The potta’ which is 
(Ex. 1) in this case describes this tenure 
as a paint. The contention of the learned 
Advocate for the appellants is that as in 
this potta there is no express provision 
for sale of the patni taluk, for arrears of 
rent no Drepum p ion of its liability to sale 
under the patni Regulaticns attaches: to 
this tenure. In Krishtomonee Debea v. 
Gooroogobind Shiehanto (1) L. 8. Jackson 
and E. Jackson, JJ. observed as follows: 

‘We think ...... that on attentive comparison of 
the different sections of Regulation VIII of 1819, a 
patni taluk created subsequently to the passing of 
that Regulation must be held lisbie to sale even 


(1) 2 Sevastre’s Rep. Vol. II, 173, 
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though an express condition to that effect may 
not have been inserted in thg kabultyat. We find 
no authority for the supposition that since the 
recognition by that enactment, of tenures of a 
particular kind under a specified name, there have 
been patni taluks of two descriptions, one liable 
to sale, the other not so liable It seems to us 
that when parties mutually agree onthe one hand 
to create, on the other to accept a tenure which 
they call a patni taluk, without actual words 
mating or defining it as something ofa separate 
kind, they intend to make it a patni taluk withi 
the meaning of Regulation VIII and consequently 
liable to sale under s. 3, cl. 3 of the R&gulation.” 

The decision in this case has not been 
dissented from in any other subsequent 
cases. In Sourish Chandra Roy v. Saroj 
Ranjan Şirha (2) Mitter, J. while discussing 
this case observed as follows: 

“In this case it is to be obssrved that the patni 
was- created subsequent to the enactment of the 
patni Regulations and as no document was pro- 
duced, the presumption that the words patnt taluk 
bore the meaning ascribed to it- by Regulation was 
not displaced or rebutted,” | à 

The patni taluk in question was created | 
long after patni Regulations were enacted. 
I cannot add usefully anything to the 
above observations of the learned Judges 
in Kristomonee’s case (1) in answer to the’ 
contention of the learned Advocate for the 
appellants that the mere use of the words 
patni taluk in the potta of 1901 with- 
out a special clause reserving the right to 
sell for arrears of rent does not carry with 
it the presumption that the tenure is lia- 
ble to be sold under the patni Regulations. - 
The next question is whether there are 
any other terms of the potta which dis- 
place of rebut the presumption and make 
the tenure in question a tenure other than 
a paint taluk within the meaning of the 
paint Regulations. It was contended on 
behalf of the appellants that there were 
cerbain clauses in the potta which limited 
or defined the incidents -of the patni taluk 
and which would indicate that the right 
to bring to sale for arrears of rent under 
the patni Regulations was given-up by 
the landlord. The learned Advocate for the 
appellants drew our attention to the folldw- 
ing terms in cl: (5) of the potta: 

“If there be latches on your part to pay rent, eto., 
I shall be entitled to realize the entire dues con- 
sisting of the principal sum together with interest 
and costs by attachment and sale of any mova- 
ble or immovable properties standing in your own 
‘names or benamt in the. names of others owned by 
you after bringing a suit according to the law 
relating to the landlord and tenant, regarding rea- 
‘lization of rent, etc., that are now in force and 
shall come- into force in future and on getting a 
decree therein ...You shall abide by the laws re- 
lating to realization of rent that are now in force 
„and shall come into force in future.” 
< (3) 600 L J 353; 150 Ind, Oas, 1019; A IR 1834 Oal. 
571; 38 O W N 707;7 RO 33, ga ve : 


~ 
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_It was contended by the learned Advo- 
wate that the openihg lines of the above’ 
wlause exclude the applicability of the law 
relating to the realization of patni rent 
under the paint Regulations to the tenure 
in question, as the parties simply contem- 
Plated the realization of patni rent by 
suit under tne general law. In view of 
the terms contained in the concluding lines, 
however, I am unable to accept this con- 
Kontion.: The Words used there are very 
wide. They indicate that the parties intend- 
sd that all the laws relating to realization 
«Í patni;rent including patni Regulations 
would apply to the tenure in ‘tyuestion. 
If the object of the opening passage was to 
exclude the tenure in question from the 
«operation of {he patni Regulations, there 
was no necessity ofthe stipulation contdined 
in the concluding lines. Again if the words 
in the concluding passage are not given a 
wida meaning as indicated above, bat are 
read as controlled by the opening passage, 
then in order to give proper effect to both 
the ‘passages, the last passage must refer 
to laws relating to the realization of patni 
rent other thao the general law under 
which the patni rent was intended to be 
realized as stated in the opening lines. 
The law refeired to in the concluding 
passage must, therefore, be the law relating 
to the realization of patni rent under the 
patni Regulations. The clauses in the potta 
on which the learned Advocate relied for 
showing that a tenure ofa different kind 
was intended to be created, do not support 
his contention. Tbere is nothing in“this 
potta which indicates that the landlord 
gave up his right -to bring the patni 
tenure to sale under the patmi Regulation 
and confined his remedy only to suits fer 
recovery cf the arrears of rent under the 
general law. The Oourts below were 
therefore right in dismissing the suit. 
The appeal is accordingly dismissed with 
costs. ek 
B. K. Mukherjea, J.—I agree with my 
learned brother in -the reasons and deci- 
sion aod I would like toadd a few words. 
The whole controversy centres round the 
po as to whéther the tenure which is 
eld by the plaintiffs ‘under the defendants 
and which is described to bea patni is in 
reality a patni which attracts the opera- 
tion of the provisions of Regulation VIII 
of .1819 and is saleable unders. 8 of that 
Régulation. Mr. Gupta argued that it could 
not be sold under the Regulation, as the 
essential. requirement which has got to be 


dulfilled befere.the landlord can ask the 
BM ae 18 on 
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Collector to hold a sale under the Regula- 
tion, is the existence of a stipulation in 
the engagement interchanged between the 
zamindar and the teaant reserving aright 
of sale in case of default in the payment of 
Tent. Mr. Gtpta has referred, in the first 
place, to certain recitals in the Preamble to 
the Regulation which describes the origin 
and history of the patni taluks, and which 
mentions tnteralia thatit was one of the 
usual ancidents of a taluk of this type, 
that there was an engagement that the 
tenure- might be brought to sale by the 
gamindar in case of an arrear and if the 
sale did not yield. asufficient amount, then 
the ether properties of the defaulter would 
be answerable for thedemand. The Pre- 
amble after that goes on to say that it was 
the policy, of the Legislature in enacting 
this Regulation to concede to the zamin- 
dares a right of holding a sale both in the 
mid-year and also at the end of the year 
whenever there was reservation of the 
right of sale irrespective of the presence or 
absence of any stipulation to that effect in 
the patmi deed orin the Regulations under 
which the rents were collected at that 
time. ki 

The contention of Mr. Gupta, in sub- 
stance, therefore, is that unless and wali 
there 18 a reservation of this character 
which is laid down specifically in s. 8, 
patni Regulation, the power of sle which 
is exercisable by the zamiadars under tha 
Regulation does not exist. Now in this 
particular case it may be pointed out that 
the taluk was created in the year 1901 
long after the patni Regulation came into 
existence. - It is not only described as patni 
potta and tite, taluk spoken of asa patni 
taluk throughout, but there are other 
“provisions in the document which unmis- 
takablx indicute that the intention of the 
parties was clearly to create a patni taluk of 
the type recognized in Regulation VIII of 
1819. The recital in the Preamble obviously 
related to the state of affairs before the 


‘patnt Regulation was enacted, and as point- 


ed out by taeir Lordships of the Judicial 
Oommittee in Brindaban Chunder Sircar 
v. Brindaban Chunder (3) at p. 190*, tnat 
it was no an enactment but merely a 
recital. After the Regulation was passed, 
the expression putni taluk acquired a 
distinct technical meaning and its incidents 
were specifically laid dowa in s. 3 of the 
pami Regulation, including the right of the 


(3) 1 I A178; 13 Beng. L R 408; 21 W R 324; 3 Sar 
365 P 0O). 
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zamindar to put it up to sale twice every 
year. In a case therefore where a patni taluk 
Specifically described as such is created 
after the year 1819, the general principle 
is that the parties must be intended to 
have created a taluk of the denomination 
given in the putni Regulation itself with 
all the incidents aita ched toit under that 
Regulation. This view, as “my learned 
brother pointed out, was laid down very 
Clearly in Krishtomonee Debea v. Pora 
obind Shiehanto (1) which was affirmed 

y the Judicial Committee in Brindaban 
oo Sircar v. Brindaban Chunder 

Jo z y 4 
. As was pointed out by the learned Judge 
in the earlier case, it may be, that there 
are words in the document which would 
go to limit or restrict the rights which a 
gamindar would ordinarily have under the 
patni Regulation or which would define 
the incidents of the tenure in a different 
way but unless and until such things are 
conclusively established, the prima facte, 
position would hold gocd that the taluk 
would bea taluk according to the Regula» 
tion VIII of 7819, andthe zamindar would 
have the power of a sale by summary pro- 
cess, Mitter, J. in the later case, in 
Sourish Chandra Foy v. Saroj Ranjan 
Sinha (2) expressly upheld the propriety 
of this view and distinguished that case on 
the two grounds that the alleged patni 
was created prior to Regulation VIII of 
1819 and that he terms of the potta clearly 
indicated that the parties did not intend to 
create a patni taluk of the description 
given in the Regulation. 

Now the question thereforg is whether 
in this particular case there is anything 
in the document which is executed bet- 
ween the parties which either takes away 
the power of summary sale which would 
atta impliedly to all patni taluks or 
which would go to show that the parties 
had not in mind a patni taluk of the type 
created by Regulation VIII of 1819. Mr. 
Gupta has drawn attention to the provision 
of para. 9 of the paint potta. The opening 
lines are rather couched in a very general 
and comprehensive way. It lays down that 
whenever there would be a default in the 
payment of rent, the landlord would be 
entitled to institute suits under the law in 
existence for the realization of arrears of 
rent-.as between landlord and tenant and 
having got decreés would be able to attach 
anything, movable or immovable proper 
ties, whether standing in the own name of 
the tenant or in the benanit of others. Mr. 


ÄMPAROR v. BANGI (ALL) 


17510 


Gupta has conceded that itis not neces- 
sary that an express power of summary 
sale should be reserved in the document. 
The only stipulation necessary is that there 
should be power reserved to the landlord 
of putting up a tenure to sale in case of & 
default in the payment of rent. No doubt 
there are no direct words to that effect in 
this part of the potta, though it may be 
argued that when all properties, movable 
and immovable of the tenant are specified, 
jt does not excludé the tenure in arrears. 
Even if no such interpretation is borne out 
by the language of this part of the docu- 
ment, the question that we have to answer 
is whether these words have in reality 
taken away the right of summary sale 
which a landlord would ordinarily enjoy 
if the taluk created is of patni type. The 
answer to that must be in the negative. 
Not only these words suggest that the 
parties did not intend to forego the rights that 
are embodied in Regulation VIIL of 1819 
but as my learned brother pcinted out, the 
words ecming at the end of this paragraph 
and under which all ihe laws and regula- 
tions relating to realizaticn of malguzare 
were expressly kept intact conclusively 
establish that the parties did not intend tc 
give up their rights under the patni Regu: 
lation and the words at the beginning om 
the paragraph were not intended to limit 
in any way the rights of the zamindar: 
under the Regulation, So I agree witl 
my l@arned brother in holding that the 
taluk held by the plaintiffs was really £ 
paint taluk. Hence this appeal must be 
dismissed. 
g. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Oriminal Reference No. 7€5 of 1937 
February 2, 1938 ` 
OOLLISTER AND BAJPAI, JJ. 
EMPEROR— PROBEOUTOR 
versus 


BANSI AND OT8RRE— OPPOBITE Party 

Oriminal Procedure Code (Act V of 1898), s. 3( 
(3), 423 (2)—Powers of High Court under s. 307 (¢ 
whether limited by a. 423 (2)—High Court conside 
ing verdict of jury ua not sustainable though tt 
not perverse or wrong—Verdict, tf can be reversed. 

Powers of the High Oourt under e 307 (3), Orim 
nal Procedure Uode, are not limited by the prov 
sions of sub-s. (2) of 8.423 of the Oode. In cas 
where there has been a verdict of not guilty, hos 
ever, ib is the practice of High Courts not to rever 
the verdict of a jury unless it is perverse or mar 
festly wrong. On the other hand, where the ja 
has returned a verdict of guilty, the matter stan 
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on a different footing. It is true that the jury are 
judges of fact: it is ¢pen to them to believe or to 
‘disbelieve a witness; the verdict of a jury, especial- 
BAe it is unanimous, should not be lightly 
Placed. But, having regard to the language of 
8. 307 and having regard to the duty which is 
enjoined upon the High Oourt and the powers 
which are rred upon it thereunder, it cannot 
be said that so long as the verdict is not pervarse 
or palpably erroneons, the High Oourt must act 
against ‘its own judgment and in the teeth, as $ 
were, of ifs own appreciation of the evidence must 
convict .a personein respect to whose guilt it enter- 
, tains grave doubts It is unreasonable to suppose 
that after being enjoined with the duty of “con- 
sidering the entire evidence and giving due weight 
to the -pinigas of the Sessions Judge and the jury,” 
the High Oourt should be thus fettoredeto the pre- 
judice of the accused. It is the clear duf of the 
High Oourt in the interests of justice to reverse the 
verdict of a jury when it considers that the pro- 
Becotion has failed to establish the charge and that 
the verdict of the jury is not sustainable upon the 
evidence. Emperor v. Shera (1), relied on. 


The Deputy Government Advocate, for 
the Crown. 

Mr. Kumuda Prasad, for the Opposite 
Party. 


Collister, J—This is a referenee under 
8. 307, Oriminal Procedure Oode. Six per- 
sons, Bansi, Jagan, Sijwa, Harwa, Saikwa 
and Sheoraj, all Pasis by caste, were tried 
before the Assistant Sessions Judge of 
Allahabad on a charge under s. 457, Penal 
Gode. It was a jury trial and the jury 
returned aunanimous verdict of guilty. 
The Judge disagrees with that verdict and 
has referred the matter to this Court. The 
case for the prozecution was as fellows: 
At about 11 p, Įm. on May 16,1937, Munshi 
Kabir Ahmad, the station officer of the 
Nawabganj Police Station, received infor- 
mation that a burglary was to be committed 
that night at the house of a gadaria named 
Whagwandin, a resident of Bhagwanpar. 
The station officer thereupon -collected 
practically his whole staff, comprising two 
second officers, the head moharrir, the 
constable moharrir and nine constables, 
N4 persons in all, and proceeded towards 
3hagwanpur, which is at a distance of 
«bout four milesfrom Nawabganj. He left 
Mie Police S:iation in charge of an 
Mliterate constable and he locked the office 
a which the general diary was kept and 
30k the key with him. The party went by 
vay of _Jagapur to Giryawan, which is 
aid to be at a distance of about two 
satlongs from’ Bhagwanpur. They went 
>) the house of Baboo Miyan, the mukhia 
£ the village, and from Lhere the station 
“Sicer sent for Sheoraj, the chaukidar 
f Mahrab. Satyanand Sinha, the mukhta 
iB anpur,--and Bindesri Prasad, the 
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mukhia of Katra Ghauspur; and he also 
collected a number of residents of Giryawan 
and some Pasis of Katra Ghauspar, in- 
cluding aman named Kalloo, to whom 
reference will be made later on, When 
al} these persons were mustered, the party 
was about 30 strong and they proceeded 
towards Bhagwanpur, On the outskirts of 
the villageethey hid in a bullock-run and 
soon afterwards a man came from Bhag- 
wanpwr and informed the station officer 
that the burglars had effected an entrance 
into the house of Bhagwandin. The 
party thereupon proceeded towards that 
house. The station officer divided his force 
into*two parties, one of which went to 
the door of the house, while the other went 
to the back of this house and the ad- 
joining houses. Being disturbed by 
sounds, the burglars opened the door of 
the house and emerged. Four of them, 
Bansi, Hariwa, Sajwa and Sheoraj were 
arrested, while two or three managed to 
run away. Bansi put a fight before bis 
arrest and received a number of injuries. 
The thieves who ran away were pursued 
by four or five members of the Police party 
including Kalloo, and two of them were 
arrested after they had run a distance of 
two orthree bighas. These were Saikua 
and Jagan. ‘They, too, put up a fight 
before their arrest with the result that 
they received some injurieg, and a number 
of injuries were also inflicted on Sheoraj, 
chaukidar, who was one of the pursuers. 
One or two men made good their escape 
altogether. One of the two men who were 
captured—probably Saikua—had a “steel 
box” and this was brought back along 
with Saikua gnd Jagan to the house of 
Bhagwandin Meanwhile Bhagwandin, 
the owner of the house, who had been 
asleep im his courtyard, had been aroused 
by the noise of the fight and had emerged 
and watched the encounter between the 
Police party.and the four burglars who 
wera arrested outside the house. When 
he saw the box, he identified it as his. The 
key was not with him, as it had been 
taken by his wife, whohad gone toa fair, 
and so a blacksmith was called and the 
lock was broken open and the box was 
found to contain the ornaments of Bhag- 
wandin intact. The station officer had 
meanwhile sent Bhagwandin back into 
his house to see whether anything else 
had been taken and theelatter came out 
and said that no other property was 
missing, but that there was a hole inthe 
wall of the house, Then the station officer 
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and the mukhias and some others went 
inside the house and saw this hole and 
on the ouside of it they found a sabri, 
which is a house breaking implement or 
jemmy. 

Of the arrested persons, Bansi, Saikua 
and Jagan were sent to the hospital at 
Anspur for examination of their injuries. 
Manzoor Ahmad, constable, had also an 
injury on himand so he and Sheoraj, 
chaukidar, were also sent for examirmation. 
Manzoor Ahmad had a lathi mark on the 
left side of his back and Sheoraj had two 
contusions (one being on the head), a 
bruise, a latht mark and an abrasion. 
Saikua had three abrasions and a braise, 
and Jagan had three bruises. Bansi had 
no less than fifteen injuries, several of 
which were on the head, and he had sus- 
tained a fracture of the third metacarpal 
bone. Meanwhile the station officer had 
sentthe head moharrir back to the Police 
Station at about f*30a. M., and he himself 
and the other members of the Police party 
reached the Police Station at 8a. M. A 
repoit had been written by Bhagwandin 
ut Giryawangnd the station cficer him- 
self also madea reportcn his arrival at 
the Police Station. 

The accused all pleaded not guilty, end 
they say that the whole case iga fabrica- 
tion from beginning to end. It is alleged 
by them that. on the previcus evening 
Saikua and Bansi went to collect fuel from 
a grove belonging to Satyanand Sinha as 
firewood was required for a marriage at 
the house of Ssikua. Sheoraj, the chauki- 
dar of Mahrab and Bhagwanpur, who is a 

adaria by caste and who was grazing 
Nie goats in the vicinity, obje&ted to Bansi 
and Saikua collecting fuel and tried to 
stop them; but they tcok no notice of him. 
Thereupon, Sheoraj shouted to Kadloo, who 
is a servant of Satyanand Sinha, and on 
his arrival he and Sheoraj proceeded to 
assault Bansi and Saikua. All four per- 
sons received injuries and Bansi ‘fell to 
the ground unconscious Sheoraj and 
Kalico then went and called Satyanand 
Sinha, who came and saw Bansiand had 
him removed to his house and also took 
Saikua there. Then Satyanand Sinha went 
with his two minions, Sheoraj and Kalloo, 
to the Police Station and had a consultation 
wilh the station officer. The statico 
cfiicer came tothe scene and the other 
four accused, Jagsn, Hariwa, Sajwe and 
Sheoraj, were sent for snd were put under 
arrest. Jagan says that he was beaten 
after his arrest. It is said that since 
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Sheora] chaukidar is a relative of Bhagwan- 
din, the latter was induced tolend his box 
of ornaments in order to create .evi- 
dence and on the assurance that it 
would be returned to him. Certain wit- 
nesses were examined on behalf of 
the accused, but it is not necessary to 
discuss their evidence. (His Lordship then 
discussed the evidence and proceeded). 
On behalf of the Crown it is contended that 
the apparent improbabilitiés in the case 
are the result of stupidity or excess of 
caution or both on the part of the station 
officer. Ifso, itis unfortunate: but so far 
as we ere concerned, the whole story is 
suspect from start to finish, and we have 
no hesitation in agreeing with the view 
which is taken by the learned Judge of the 
OQourt below. In particular, we find it very 
difficult to appreciate the station officer's 
conduct in taking practically the whole 
force at his diposal, in leaving behind an 
illiterate constable and in Iccking up the 
office, which contained the diary. The next 
matter which we have to consider is what 
are the powers of this Court under s. 307, 
Oriminal Procedure Code. In Emperor Y. 
Shera (1) it was held by a Ful Bench 
that the powers of this Court are not limited 
by the provisions of subs. 12) ofs 423 of 
the Code. Now, itis obvious thats. 307 (3) 
gives wide powers to the High Oourt. It 
provides that: 


“In dealing with the case so submitted, the High 
Oourt may exercise any of the powers which it 
may exXeicise on an appeal, and subject thereto it 

, after considering the entire evidence andi 
after giving due weight to the opinions of the 
Sessions Judge and the jwy,acquit or convict the 
accused of any offence of which the juiy coulc 
have convicted him upon the charge framed and 
placed before it; and, if it convicts him, may pass 
such sentence as might have been passed by the 
Court of Sessions,” 


In cases where there has been a verdie’ 
of not guilty, however, it is the practice o) 
this Court and also of other High Oourt: 
not io reverse the verdict of a jury unles» 
it is perverse or manifestly wrong. On the 
other hand, where the jury has returned. 
verdict of guilty, we think that the matte 
stands on a different footing. It is true tha 
the jury are judges of fact; it is open t 
them to believe or to disbelieve witness 
and in the present case they have chose 
to believe the witnesses for the prosecutiorz 
We realize that the verdict of a jury, espe 
cially when it is unanimous, should not b 
lightly displaced, and it cannot be sai 
that the evidence in the case before us. 


(1) 50 A 625; 108 Ind. Cas. 225;A I R1928 A 
207; 29 Or. L J 353; 26 A L J 391 {F B), 
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of such a character that a verdict of guilty 
based upon it is demonstrably wrong. But, 
having regard to the language of 8. 307 
and ‘having regard to the duty which is 


enjoined upon us and the powers which are 


conferred upon us thereunder, we cannot 
accept the view that, so long as the verdict 
is not perverse or palpably erroneous, the 
Hight Court must act against its own judg- 
ment and in the teeth, as it were, of ils 
own appreciatien of the evidence must con- 
vict a person. in respect to whose guilt it 
entertains grave doubts. It is unreasonable 
to suppose that after reing enjoined with 
the duty of “considering the eutize evi- 
dence and giving due weight to the opinions 
of the Sessions Judge and the jury,” this 
Court should be thus fettered to the pre- 
judice of the accused. In our opinion, itis 
the clear duty of this Court in the interests 
of justice to reverse the verdict of a jury 
when it considers that the prosecution has 
failed to establish the charge and that the 
vérdict of the jury is not sustainable upon 
the evidence. In the result, we accept this 
reference and acquit the six accused of the 
offence with which they were charged. 
They will be forthwith set at liberty unless 
they are required for any other matter. 
D. Reference accepted 





RANGOON HIGH COURT 
Oriminal Appeal No. 493 of 1937 


l June 3, 1937 = 
Maogney, J. 

MAUNG ITUN KHIN AND ANOTHER 
— APPELLANTS l 


Versus 


Tan KING — Opposite Parry. 

Penal Code (Act XLV of 1880), ss. 379, 279-111% 
Pork Inspector's car chasing car containing illicit 
pork—Pork Inspector instructing driver .to keep 
chased car in stght—Both cara going at dangerous 
speed and ignoring traffic signals—Chased car crash- 
tng—Uhasing car stopped at distance of 100 feet 
from, crashed car—Oonviction of driver of chasing 
car ander 3, 279 held was proper but sentence of 
kak Aaa adi was not called for in the circumstances 

oa peka held could not be convicted under 
8, 279-114. 

To establish an offence under s. 379 read with 
«. 114, Penal Oode, ıt is not suficient to show that 
“the ocoupant charged must have instigated the 

driver to drive fast; it must be shown at least 
that he instigated him to drive at a pace- which 
was in itself, in all the circumstances, so rashly 
fast as to endanger human life. It is unlikely that 
any passenger ih a car would explicitly tell any 
Person to drive in a manner which was dangerous. 

The mere fact that the occupant of the car did 
not insist. on the driver's driving at a moderate 
pace, does not show that he instigated his driving 
at a redklees pace. - aay n ; 
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The car of a Pork Inspector of the Corporation 
was chasing another car containing illicit pork. 
Both the cars were being driven so rashly and at 
such s dangerous speed as to alarm the people 
passing on the roads some of whom narrowly escaped 
being knocked down and run over. Both the cars 
ignored the traffic signals and crogsed the junction 
when the signal was against them. The Pork In- 
spector had asked his driver to keep the chased car 
in gight but there was no evidence that he induced 
the driver to drive so rashly. car containing 
illicit pork ultimately crashed but the chasing car 
stopped at about a distance of 100-feet from the 
chased gar. The driver of chasing car was convicted 
under s. 379, Penal Code, and sentenced to six months’ 
Tigoroug imprisonment and the Pork Inspector was 
convicted for abetment under s. 279-114, Penal Code: 

Held, that the driver was rightly convicted under 
s. 279, Penal Oode. However, in the circumstances 
the gentence inflicted upon him, was not called 
for in the present cass. Although he drove at such 
an inordinate pace, his car was not completely 
out of his control, and he always had the leading 
car acting as a kind of pilot. He would always 
have more time than the man infront to pull up 
and avoid an accident. The sentence shonld be 
reduced to one of fine of Ra. 100: 

Held, further, that the Pork Inspector could not 
be convicted under s 279-114 for abetment as there 
was no evidence that he induced the driver to drive 
so rashly. His mere asking the driver to keep the 
chased,car in sight did not amount to instigation 
as the mnuner in which he had to keep the car in 
sight must have been left to the driver. 


Messrs. U Ba So (for No. 1), R. Clark 
and U Tun Aung (for No. 2), for Appel- 
lants Nos. Land 2. 


Judgment.—This appeal having been 
admitted on the day set dqwn for hearing, 
only the learned Oounsel engaged on 
behalf of appellant No. 2, Maung Tun 
Maung, appeared. Appellant Tun Khia was 
not represented by his learned Counsel and 
the hearing proceeded without the latter. 
Maung Tun Khin was, however, present in 
Court and hts Counsel was heard next day, 
Appellant No. l, Maung Tuo Knin, has 
been convicted under s. 279, Indian Penal 
Code, fer having driven a motor carin a 
manner so rash and negligent as to 
endanger human life; andthe appellant, 
Maung Tun Maung, has been convicted 
under s. 279 read with s. 114, Indian 
Penal Code, for having abetted the commis- 
sion of the said offence by Maung Tun 
Khin. Maung Tun Khin was sentenced to 
suffer six months’ rigorous imprisonment, 
and Maung Lun Maung was sentenced to 
suffer four months’ rigorous iImprisonmant, 

The facts of the case as regards the 
appellant, Maung Tun Khin, are scarcely 
in dispute. he appellant, Maung Tun 
Maung, is a Pork Inspegtor in the employ of 
the Rangvon Corporation. Maung Tun Khin 
wasta driver of a Gar which had been lent 
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to Maung Tun Maung for the occasion. In 
this csr on the night of October 23 leet, 
besides the driver, Maung Tun Khin and 
the appellant Maung Tun Maung, there 
was Pork Inspector Boon Whet who was 
examined asa witness for the prosecution, 
and there was also Maung Thu Daw who 
describes himself as a Municipal Constable, 
who was examined for the defence and 
an: ther Municipal Constable,*Tun Sein, 
who has not been cited as a witness. These 
persons having reason to believe that a 
motor car containing 8 pork which had 
been slaughtered in contravention of the 
rules of the Corporation made in regard 
to pork which is to be sold within the city 
would be entering the city waited on Prome 
Read. At about 8 o'clock in the evening 
a car which was unltimately foand to can- 
tain illicit pork proceeded to pass them 
into the city. Taung Tun Maung followed 
this car in his car in order to see at which 
place the pork carried in the car would be 
unloaded, his intention being then to seize 
the pork. 

The occupants of the pork car becoming 
aware that they were being followed put 
on speed but the appellant's car kept close 
at their heels. The route followed was down 
Tiger Alley Road, Upper Voysle Road, Lake 
Road and Pagoda Road us far ns the Shwe 
Dagon Pagoda, then south along Pagoda 
Road croesing Simpson Road and Commis- 
sioner Road. Fust beyond Commissioner 
Road and close to the Out Patients’ Depart- 
ment of the General Hospital, the leading 
car swerved across the road on to the 
right hand side and crashed, and in doing 
go, tbree persons were killed. The follow- 
ing car was in no way invajved in the 
crash. It drew up a little further along 
on the right hand side of the road. The 
pa where the pursuing car drew up would 

e wcll over a 100 feet from the sdene of 
` the crash. 

. Thereis the evidence of a number of 
perscns who saw the two cars proceeding 
along tte road at sucha pace as to cause 
alarm At the corner of Simpson Road 
and Pagoda Road both of them ignored 
the traffic signals and crossed the junction 
when the signal wus against them (but 
it Was against cross traffic too). The con- 
stable on duty at this point says that the 
two cars came at ‘terrific speed". Dr. 
Broatch says they were driving “very 
fast". Aye Maung who was in the pork 
car says that his cat was going at 50 miles 
per hour. Ba Wan states that when the 
two cars turned into Pagoda Road they 
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were speeding at 30 to40 miles an hour. 
There was a crowd of people on the road 
and there was a lot of excitement when the 
two cars passed. People just escaped being 
knocked down and run over. 

Ah Yu, another occupant of the pork 
car, says that the pursuing car bumped 
them three times a3 they Went along. 
Somewhere between Jubilee Hall and the 
Railway bridge a person in the leading car. 
threw out some pepper. It is, said that this 
caused the pursuing car to slow down for a. 
time, but Mr. Martin who had just entered 
Pagoda Road from Commissioner Road going 
north, says that he noticed the two cara 
speeding down one behind the other 20 yards 
apart. He stopped and looked over his 
shoulder as, he says, he realized that 
something was wrong for the two cars to 
have been driven so fast. He then saw 
the leading car edge towards its right 
gradually and crash into something, when 
there was a cloud of dust. The second 
car was still in motion behind the first car. 
when the crash took place. So that, it is 
clear that at the corner of Oommissioner 
Road and Pagoda Road both the cars were 
still being driven at an incrdinate speed. 
Mr. Vrsalovich says he heard a buzzing 
noise whan he was in Pagoda Road near the 
Diocesan Boys’ High School and he saw 
the two cars race past him “very fast’. He 
puts the distance between them at a 
100 feet And there are other witnesses 
who all state that the cars were driven at 
a furious speed. 

Now, at this time of the evening there 
were plenty of people about and plenty of 
vehicles using the road. It is obvious 
that Maung Tun Khin drove the „motor 
carat such a speed as to attract attention 
and to cause alarm wherever he went. 
Although we do not know the precise 
speed at which he drove hia car, it is 
quite obvious that he was driving it at 
such a speed as was dangerous to life. To 
chase another car at such a high speed in 
such circumstances is, in my opinion, to 
drive in a manner so rash as to endanger 
human life. Maung Tun Khin, in my opi- 
nion was rightly convicted under s. 279, 
Indian Penal Code. However, it appears 
to me that the sentence which the Magis- 
trate has inflicted upon him, whichis the 
maximum sentence of imprisonment is not 
called for in the present case.” It ig obvious 
that although Maung Tun Khin drove at 
such an inordinate pace, hiscar was not 
completely out of his control, and he always 
had the leading car acting as a kind of 
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pilot. He would always have more time 
than the man in front to pull up and 
avoid an accident, #The observations of the 
learned Magistrate in regard to the methods 
adopted by the Oorporation Pork Inspector 
for stopping the traffic in illicit pork may 
be justified to some extent. 

But I do pot think that it can be said 
that the occupants of Maung Tun Khin's 
car behaved like gangsters; they merely 
got carried away by the excitement of the 
chase. . Allowamce must also be made for 
the fact that we do notreally know at 
what speed exactly these men were driving. 
A speed of 40 miles an hour may seem 
very fast to on-lookers, and while nq doubt 
in certain circumstances, it is a reckless 
speed, it may not be, taking all the facts 
into consideration, an excessively reckless 
speed. In these circumstances, I do not 
consider that a sentence of imprisonment 
was, called for. I set aside the sentence of 
imprisonment of Maung Tun Khin and 
instead thereof he will be directed to pay a 
fine of Rs 100; in default, he shall suffer 
six weeks’ rigorous imprisonment. The 
Commissioner of Police will be requested to 
consider how his driving license had best 
be dealt with. 

As regards Maung Tun Maung, he has 
been convicted of abatment of the offence 
of Maung Tun Khin, thatis to say, it has 
been held that he instigated Maung Tun 
Khin to drive in &@® manner so rash as to 
endanger human life To establish this 
offence, it is not sufficient to show that 
Maung Tun Maung must have insfigated 
Maung Tun Khin to drive fast; it must 
be shown at least that he instigated him to 
drive at a pace which was in itself, in all 
the circumstances, so rashly fast as to 
endanger human life. It may be said at 
once that there is no evidence whatsoever 
to show that Maung Tun Maung did this. 
The learned Magistrate has simply preeum- 
ed that he did, from the facts and pro- 
babilities of the case. 

Bton Whet and Thu Daw gave some- 
what contradictory evidence tending to 

«how that Maung Tun Maung protested 
against the speed at which the car was 
driven. The learned Magistrate has re- 
jected this evidence, and, 1 think, quite 
rightly. Maung Tun Maung was the per- 
son in charge. He wanted to keep the 
pork car within view in order to carry 
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Tun Khin to keep the ear insight. But 
even so, that would not amount, in my 
opinion, toan instigation to drive danger- 
ously. In fact, looking at the common- 
sense view, it seems unlikely that any 
passenger in & car would explicitly tell any 
person to drive in a manner which was 
dangerous. The fact that Maung Tun 
Maung did not insist on Maung Tun Khin 
driving aba moderate pace, again, does 
not show that he instigated his driving at 
a reakless pace. In my opinion Tun 
Maung could be convicted of abetment of 
an offence punishable under s. 279, Indian 
Penal Code only if it could be shown that he 
actually, in 80 many words, told the driver 
to dsive regardless of what might happen, 
and, as [have said, there is no evidence 
whatsoever to show that he said this. 

It may be that he told Maung Tun 
Khin to keep in touch with the leading 
car, but that would not necessarily in- 
volve acommand to keep in touch with it 
at all costs. The manner in which he was 
to keep in touch with the car must obvious- 
ly have been left to Maung Tun Khin, who 
was driving the car. If as a result of 
Maung Tun Maung’s request to keep in 
touch with the car Maung “Tun Khin in 
fact drove recklessly, that does not prove 
that Maung Ton Maung instigated the 
recklessness; no more would a man in a 
hurry to catch a train, who told the taxi 
driver to drive fast so as to get to the 
Railway Station in time, be liable for abet- 
ment of an offence under s. 279, Indian 
Penal Code, because the taxi driver, in an 
effort to carry out his client's wiehes, 
actually did commit the offence. For these 
reasons, I allow the appeal of Maung Tun 
Maung and set aside the conviction and 
sentence passed upon him. He will be 
acquitted and his bail-bond cancelled. The 
fine payable by appellant Tun Khin shall 
be paid in the Court of the District Magis- 
trate, Rangoon, within seven days’ time: 
the present bail bond will continue to have 
effect until that date. The order of the 
Magistrate cancelling the license of Maung 
Tun Khin for one year is confirmed. 


8. Appeal allowed. 


«out his duty of seizing the pork. The 
only method of doing this was to drive ag 
afast as the pork car did. There can be 
ano doubt that he must have told Maung 
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ALLAHABAD HIGH COURT 
Execution Second Oivil Appeal No. 993 
of 1934 
De:em! er 21, 1937 
Bennet, AG. O. J. AND Ganga Nata, J. 
LATAFAT ALI KHAN—JupgmMuNnT DEBTOR 
APPELLANT 
E VETSUS 
KALYAN MAL—DECRER-HOLDER— 

l RESPONDENT ° 

Limitation Act (IX of 1908), Sch. I, Art, 181, 182 
(7) (5)—Decretal amount agreed to be paid ire instal- 
ments—Courses open to decree-holder— His right to 
receive instalments as and when they fall due— 
Limitation for exercising this right—Subsequent ap- 
plication— Application by decree-holder to withdraw 
instalment depostted—W hether step-tn-aid. 

Where the parties agree that the decretal amount 
should be paid in instalments, a decree-holder has 
two distinct rights: (1) to receive instalments as and 
when they fall due: (2) to enforce the payments of all 
the ins entas that might remain unpaid, in the 
event of two successive instalments remaining un- 
paid. The first remedy to receive the instalments as 
and when they fall due will come under Art, 182 (7), 
Limitation Act. Therefore this is not a case which is 
under Art. 181. Asthe case comes under Art 182 (7), 
the firstapplication for execution will come under 
that paragraph and subsequent applications for 
execution will come under para. (5). Ram Prasad 
Ram v. Jadunandan Uzadhia (2), explained. 

The Legisla intended that the last part of the 
para. (5) of Art. 182 should provide something 
which may,in some case, be different from the first 
part and provide a different date and therefore there 
need not be a pending application for execution for a 
step in-aid. 

Henee in a case where it ig agreed to pay the 
decretal amount in instalments, an application to 
withdraw the instafment deposited by the judgment- 
debtor, isa step-in-sid within the meaning of 
At. 182 (5). Kishori Lal v. Shamkaran (4), Paran 
Singh y. Jawahar Singh (5), Suzan Singh v, Hira 
pets (6) and Venkatarayalu v, Narasimha (7), fol- 


Ow 

Kx. S. 0. A. from the decision of the Dis- 
T Judge, Shahjahanpur, dated May 28, 
1934, l 

Mr. Mushtag Ahmad, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Res- 
pcndent. 
Bennet, Ag. C. J—This is an execution 
second appeal by a judgment debtor whose 
objection that the applicaticn for execution 
is barred by limitation has been dismissed 
by the two Courts below. The facts are 
that there was a deciee passed on June 28, 
1919, in a mortgage suit and the final 
decree on June 21,1920, for ks 1,619-2 0, 
The first application for esecution was made 
on June 11, 1921, and there was a compro- 
mise on August 29, 1921, by which it was 
agreed that the decreial amountshonld be 
paid by yearly instalment of Rs. 300 on 
each year beginning with September 1, 1922, 
and ending on September 1, 1927. On 
September 23, 1923, the second execution 
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application was made and was struck off. 
On August 22,1925, the judgment-debtor 
deposited Rs. 300 as an instalment and it 
was not until July 16, 1928, that. the 
decree: holder applied to withdraw this sum. 
The present application for execution was 
made on Jannary 13, 1931, for an amount 
of Rs, 676-4-0 stated to be tue on the 
decree. Rs. 600 had been credited as paid 
by the judgment-debtor and the decree- 
holder claims that Rs. 30) are due on 
account ofthe instalment of September l, 
1926, and Rs 300 are due on account of the 
instalment of September 1, 1927. Reliance 
was also, placed by the decree-holder on 
an alleged payment of August 2, 1928. 
The trial Court did not believe the evi- 
dence on this point. The lcwer Appellate 
Court merely recited the fact that the 
trial Court had not believed this allegation 
but did totcome to a finding on the point. 
We have ourselves examined the evidence 
and we agree with the trial Court that 
the alleged payment was not proved. One 
reason was that the decree-holder who was 
a receiver admitted that he did not enter 
this alleged payment of 1928 till 1930 in 
his account books when he made the 
application for verification of this payment 
into Court. 

Now the appeal has been argued before 
us on twopoints. Firstly, learned Counsel 
addressed us at great length on his third 
ground of appeal which states that if 
Art. 182 appled at sil, the case was 
governed not by cl.5 but by cl. 7 and on 
his fourth ground argued that the proper 
Article was Art. 181 and not Art. 182. 
Now it isto be noted thatthe case for the 
decree holder depends on the finding that- 
the application to withdraw the money on 
July 16, 1928, is a step-in-aid of execution 
and if this be so, then whether we re- 
gard the two instalmenis' of September 
1926 and 1927 as the instalments to be 
realised, or whether we regard the whole 
amount as being due on September 1926 
as learned Counsel for the appellant states 
was the case,in either case the matter will 
be saved by limitation. Tke contention, 
of learned Counsel was supported by 
reference by him to two rulings of this 
Court. “One of these is a Full Bench ruling 
Jott Prasad v. Srichand (1). Learned 
Counsel claimed that the 5th question in 
this ruling was a ruling on the point of 
whether in the case of an instalment decree 
the proper paragraph of Art. 182 to look 


(1) 26 ALJ 986; 112 Ind. Oas. 73; A I R 1088 AlL 
g29;51 A 237(F B). 
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to wag para. 7 or para, 5. We do no 
find that any such question was formulated 
in the 5th question either in the original 
form or as re-drafted on p. 986*, nor is 
any such point contained in the answer 
on p, $90. That ruling, in our opinion, 
dealt solely with the question of what was 
the correct’starting point for the frst 
application for limitation. Now in Art. 
182 there are seven paragraphs aud we 
consider that all these paragraphs, except 
para. 5, deal with the question of what is 
the time from which limitation begins to 
run in the case of a first application for 
execution. Paragraph 5 alone deals with 
the cage of subsequent applications and 
this paragraph states that. the period of 
three years shall run from 

“the date ofthe final order passed on an application 
made in accordance with law to the proper Oourt for 


execution, orto take some atep-in-aid of execution of 
the decree or order.” i 

The wording of para. 5 shows that it 
refers to an application for execution where 
there has been a previous proceeding in 
execution in the Court. The other para- 
graphs do not deal with such a question at 
all. Reference was also made by learned 
Counsel to Ram Prasad Ram V. Jadunan- 
dan Upadhia (2). In this case as stated 
in the head-note, a Bench cf this Court laid 
down that: 

“A decrec-holder has two distinct rights, (1) to 
receive instalments as and when they fall due; (2) to 
enforce the payments of all the instalments that 
might remain unpaid, inthe event of two successive 
instalments remaining unpaid. In the present case, 
the second right was time-barred as the * present 
application was made more than three years after the 
right to apply first accrued on default of the first 
two instalments, Ait. 181, Limitation Act, being 
applicable. But if the second mght is time-barred, 
it would not follow that the first right is also time- 
barred. The: decree-holder could, therefore, recover 
such of the instalments as hed fallen due ên 
the date of the application for executionand Art, 182 
(7), Limitation Act, was applicable " . 

Now we consider that this dictum is 
against the contention of learned Oounsel. 
In the preseut case, as already noted, 
the application may be treated in either 
way, either as one to recover the balance 
owing to default as provided in the com- 
promise or as to receive the instalments 
as and when they fall due. The ruling 
is that this latter remedy to receive the 
instalments as and when they fall due will 
come under Art. 182 (7). Therefore this 
is nota case which is under Art. 181. 
As the case ‘comes under Art, 182 (7), the 
first application for execution will come 


(2) (1934) ALJ 772; 149 Ind. Oas. 698; A IR 1934 
AIL 534: 56 A 921;6 R A 955, . 
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under that paragraph and subsequent 
applications forexecution will come under 
para. (5). This ruling; therefore, is against 
the learned Counsel Learned Oounsel also 
referred to a ruling by one single member of 
this Bench, Hart Ram v. Himman Lal 
(3). But the héad note in this ruling states: 
“Held that, the right of the decree-holder to apply 
for execution of the decree for the whole of the re 
maining sum due to him was time-barred: but 
the decree-holder could recover such instalments 
as had fallen due by the date of the application 
for execution provided the same were within time.” 


There is nothing different in this dictum 
fromthe dictum quoted from Ram Prasad 
Ram v Jadunandan Upadhia (2), which the 
ruling purported to apply. The next point 
whith was argued was the question as to 
whether the application of the decree- 
holder of July 16, 1928, to withdraw Rs. 309 
deposited by the judgment-debtor on 
August 22, 1925, was a step in-sid of execu- 
tion within the meaning of Art. 182, para. 5, 
Now the learned Counsel argued that for a 
step-in-aid of execution, there must be a 
pending application for execution. If this 
were so, then the last part of this para. 5 
would be superfluous because if in every 
such case there was an appligation of eye- 
cution, then the period of limitation which 
will run from the date of the final order 
passed on such an application will always 
be aslete as any step-in-aid of execution 
contained in that proceeding, and no 
benefit could accrue to aay decree-hulder 
from the addition of the last part of thig 
paragraph. We consider that the Legisla- 
ture intended that the last part of the 
piragraph should provide something which 
may, in some case, be different from the 
first part and provide a different date and 
therefore we consider that this interpreta- 
tion by learned Counsel is not correct. 
This has been the view taken by the 
Allahabad High Court. The first ruling 
taking this view is reported in Kishori Lal 
v Sham Karan (4), where there was a pre- 
cisely similar case. Paran Singh v. 
Jawahar Singh (5), it was held by a Bench 
of this Court that an application by a 
decree-holder to be paid the proceeds of a 
sale of property in execution of the decree 
was a step-in-aid of execution’ of the 
decree, within the meaning of the corres- 
ponding Article of -the Limitation Act of 
1877. In Sujan Singh v. Hira Singh (6) it 
was held that the expression ‘step-in-aid of 

(3) (1935) A L J 1291, 157 Ind. Oas. 1052; A I R 1935 
AJl 259; 1935 A L R 907. 

(4) A W N 1882 


184, 
(5) 8 A 386; A W N 1884, 118. 
(8j.13 A 309; A W N 1890, 125 (F B). 
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execution’ in the corresponding Article of 
the Limitation Act of 1877, was intended 
to cover any application made according to 
law in furtherance of the execution pro- 
ceedings under a decree. It included appli- 
cations made by a decree-holder under 
s. 258, Oivil Procedure Code, to enter up 
part satisfaction of the decree. The view 
of the Madras High Oourt isthe same as 
that of the Allahabad High Ogurt and 
this is shown by ralings reported in Ven- 
katarayaluv. Narasimha (7), Kerala Varma 
Vallya Rajah v. Shangaram (8), and 
Koormayya v. Krishnama Naidu (9). 

On the other hand, the Calcutta High 
Oourt has taken a different view as shown 
in Hem Chunder Chowdhury v. Brogo. 
Soondhury Debee (10), and Fazal Imam vy. 
Metta Singh (11). Following the view of 
the Allahabad and Madras High Oourts 
we hold thatthe application of the decree- 
holder to withdraw the money was a step- 
in-aid of execution. In support of this view, 
we may point out that the execution of 
a decree is the carryingout of the decree- 
In the present case the decree directed the 
payment by the judgment-debtor of money 
to the decreeshqlder. The last step in that 
proceeding was for the decree-holder to 
receive the money from the Court and until 
the decree-holder had received the money, 
it cannot be said that execution was 
complete. Therefore the application of the 
decree-holder to withdraw the money from 
the Court was a step=in-aid of execution. A 
similar line of argument has been used in 
Mott Lal v. Makund Singh (12), on p. 4744, 
in regard to an application by the decree- 
holder to be put in possession of the pro- 
perty which he had purchased at an auction 
sale and it was held that this Was a step- 
in-aid of execution. This was stated t. be 
on the analogy of the case in Sujan 
Singh v. Hira Singh (6), to which we have 
already referred. We find no merits in 
this second appeal which we, therefore, 


dismiss with costs. | 
D, Appeal dismissed. 


(7) 2M174. 

(8) 16 M 452, 

(3) 17 M 165, 3 M L J 293. 

10) 8 089; 10 O L R272. 

oy 10 C 549. 

(19) 19 A477; AWN 1897, 117. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1054 of 1936 
January 5, 1937 
Sxpmp, J. 
UDHAM SINGH AND oTsERs—PLAINTIFss— 
APPELLANTS 
VETSUS 

RAN SINGH AND OTHRRS-—-DHEMNDANTS 

AND ANOTSBR—PLAINTIFF— RESPONDENTS. 

Co-sharers—Shamilat—Accretion of shamilat—Pur- 
chaser before accretton—Right to share proportionate 
to his proprietary holding on date wf accretion—~ 
Appeal—Question for determination of shares not 
raised in tssues—~Whether can be raised in appeal. 

A certain shamilat was for many years separate 
from a village by a river. In 1904, by a change of 
eourse in the river, the area of shamtlat became 
attached tô the village. Before 1904, some proprie- 
tors in a tarf of the village sold certain lands 
therein toa stranger along withthe shamilat per- 
taining tothe land sold, and the purchaser was re- 
corded a co-sharer. The plaintiffs, co-sharers in the 
tarf filed a suit for declaration against the pur- 
chaser's descendants that the latter had no right in 
the shamilat. The wajib-ul-arg provided that the 
shamilat was to be partitioned according to shares 
mentioned inthe mtslthaqutyat ; 

Held, that each proprietor was entitled to a share 
proportionate to his proprietary holding as it stood 
on the date of accretionof shamilat and that the 
defendants were entitled to their share Shiv Ram 
Lal v. Ganga Shankar (3), apphed, Sultan Ali v., 
Amir Khan (\) and Ahmad Yar v. Mohamad Ali (2) 
relied on. 

Where ina suit for declaration that the plaint- 
iffs were owners of a certain share in the shamtlat 
of the village, no prayer is made for determination 
of their shares in the village, the question thatthe 
shues of the plaintiffs in the shamelat land should 
be determined, cannot be raised for the first time 
in appeal asthe matter was not raised ın issue in 
the trial Court. 


Mr. Chander Gupta for Mr. D. N. Ag- 
garwai, for the Appellants. 

Mr. Inder Dev for Mr. Achhru Ram, for 
Respondents Ncs. 1 to 9, 

Judgment.—The dispute which has led 
to this second appeal arose from the parti- 
tion of shamilat of Mauza Suloh, Tahsil 
Una, District Hoshiarpur. The shamilat 
in question is called Shamilat Machh- 
Kachh and wasfor many years separated 
from this village by the river Sawan and 
attached to other villages. In the yéar 
1904 by a change of course inthe river 
this large area of shanitlat became 
attached to village Saloh. Village Saloh 
is divided into five tarfs; one of them, tarf 
Tibbiwala, is entitled toatwoanna share 
in the shamtlat. The plaintiffs and the 
defendants to the present suit are all pro- 
prietors of tarf Tibbiwala. The plaintiffs 
sued for a declaration that they and two 
pro forma defendants were the sole owners 
of an area of 267 kanals 1/16th share of the 
whole area of the shamilai, 4. e, they sued 


e * 


1938 - 4 
for a declaration - that they. were the 
owers ‘of half the share of tarf Tibbiwala. 
The pedigree table below will prove 
helpful : 


DARYA 
le | |. | 
uu paw us Sundar. Gsnga Ram, 
(Line became Ohhabbu 
extinct in 
1888.) © ~ 
Fauju Shiv Ram (now repre- 
sented by plaintiffs 
Nos, lio 9 arfd , 
defendants Nos. 
10 to 11.) 
| 
| 
aa K 
Oharagha=Widow Kilu=Widow 
Musammat Musammat 
Badamon Gulab Devi 
| (Line became 
Danlu=-W idow extinot). 
Musammat 
Kahan Devi. 


On April 18, 1890, Daulu, son of Charagha, 
and Musammat Badaman, widow of 
Charagha, sold an area of 40 ghumaons 
7 kanals 84 marlas being one-half of 
81 ghumaons 6 kanals 17 marias in a speci- 
fied khata to a stranger, named Kahan 
Singh, together with the share in shamilat 
pertaining to the land sold. The gontest- 
ing defendants are the descendants of the 
vendee Kahan Singh. Now the plaintiffs, 
sued fora declaration that they were the 
sole owners of 1/16th share and that the 
descendants of Kahan Singh had no right 
in the shamtlat. Their point was that*at 
the time of the sale in 1890, this shamilat 
was not in existence and that, therefore, it 
could net be transferredin the sale. This 
was really the only point in dispute. The 
trial Judge agreed that the sale did not 
transfer rights of shamilat although the 
deed comprises the expression ma hissa 
shamtilat har qism mutalqa arazi mazkur, 
but he held that the defendants became 
proprietors in tarf Tibbiwala by the sale 
in 1890 and were,. therefore, entitled to 
share inthe shamtlat which subsequently 
accrued in 1904. He relied on the condi- 
tion laid down in the wayib-ul-arg of 1913- 
14 whereby the shamilat was to be psr- 
tioned according to the shares mentioned 
in the méislthaquiyat, the mislihaquiyat 
showing that the defendants were recorded 
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owners according to the shares in the 
pedigree table. 

The trial Judge, therefore, dismissed the 
suit. The plaintifis appealed and the 
learned District Judge agreed with the 
trial Court onthe main point. He relied 
on the rulirfgs,*Sultan Ali v. Amir Khan 
(1); Ahmad Yar v. Muhammad Ali (2) and 
Shiv Ram Lal v. Ganga Shankar (3), for 
the propagition that each proprietor is 
entitled to a share proportionate to his 
propsietary holding as it stood on the date 
of accretion of shamtlat. The facts of the 
Oudh ruling are very similar to those of 
the present case. After hearing arguments 
I agree with the two lower Oourts that 
the defendants are entitled to their share. 
In fact I would hold that the sale deed in- 
tended to transfer any rights there might 
be in shamliat but it is not necessary to 
go into that. The District Judge, however, 
instead of maintaining the decree of the 
trial Judge dismissing the suit went into 
the question of the respective shares of the 
parties. This point was not mentioned in 
the plaint and strictly speaking did not 
arise, as the suit was for a declaration 
that the plaintiffs alone were entitled to 
this shamilat. A ground Of appeal, how- 
ever, was taken to the District Judge that 
the trial Judge should have determined 
the shares. The learned District Judge 
did determine them and held that the 
plaintifis and pro forma defendants were 
only entitled to 1/64th share of the whole 
shamilat. It is admitted before me that 
this finding is wrong and that the .plain- 
tifs are entitled to a larger share. It is 
also admitted that I can go into this in 
second appeal because it involves the con- 
struction of the sale deed,a document of 
title: Wali Muhammad v, Muhammad 
Bakhsh (4). 

It was then suggested that I should re- 
mand the case for a finding as to the 
shares but after consideration I think it 
more satisfactory to restore the judgment 
of the trial Judge. No declaration as to 
shares was sought in the plaint. The 
matter was not putin issue and was only 
raised for the first time on appeal to the 
District Judge. J, therefore, donot think 


a) A I R1920 Lah. 26; 57 Ind. Cas, 188; 3 U P L 
R (L) 135 


( A 1B 1921 Lah. 162; 3 Lah L J 445, 
3) AIR 1929 Oudh 15; 111 Ind. Oas. 370;18R D 


(4) 11 Lab, 199; 122 Ind, Oas. 316; A I R 1930 P O 
91; 57I A 86; (1930) A L@ 393; Ind. Rul. (1930) P O 
121; 31 P L R 145; 31 L W 321; 32 Bom. LR 480; 51 
O L J 518; 59M L J 54 (P 0). 
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the plaintiffs are entitled to a declaration 
asto theirshare in the present suit. Fur- 
ther the matter is difficalf and complicat- 
ed, and I think it would be more satis- 
factory that the matter of the shares 
should, io tLe first instance, be.considered 
by the Revenue Authorities who will have 
the local expert knowledge of their sub- 
ordinate officials. If either party is dis- 
satisied with the conclusiof of the 
Revenue Authorities as tothe shares, that 
party can bring a civil suit or ask’ the 
Revenue Officer to act himself as a Oivil 
Court. It is agreed between the learned 
Counsel before me that such a further suit 
would not be barred*by O. IL, r. 2, Ciyil 
Procedure Oode. Therefore, deeming it 
expedient not to give any finding as to the 
shares in the courss of the present suit 
but recognizing that the finding of the 
learned District Judge was erroneous on 
this point, [ set aside his judgment and 
decree and restore that of the trial Court 
dismissing the present suit. The plaintiffs 
are to bear the defendants’ costs throughout. 
N. Order accordingly. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 389 of 1934 
November 29, 1937. 

Bennet AND MOHAMMAD ISMAIL, Jd. 
GULZARI LAL AND ANOTHER—DERRENDANTSI 
APPELLANTS 
vE TEUS 
MOHAMMAD SHAFI KHAN AND ANOTUER 
—PLAINTIPFS AND OTHERS — DERENDANTS— 


— RESPONDENTS 

Deed--Consideration — Evidence — Patwari helping 
parties to execute sale-deed—Consideration fraudulent 
and this fact known to patwari—H1s ewidence, if cun 
be relied to prove price tncorrect — Pre-emplion— 
Market price, when tobe considered — Vendee, in 
order to prevent pre-emptor from becoming co-sharer 
paying higher price-—Whether amounts to fgaud— 

endee,if can set off mortgage money due to him 
against sale consideration. 

The patwart was an attesting witness tothe sale 
deed and admittedly helped the parties, that is the 
vendors and the vendees to execute the sale deed on 
frandulent consideration : 

Held, that being party to a fraudulent tran:action, 
he could not be considered a very satisfactory wit- 
ness to prove that the price entered in the sale deed 
was incorrect. 

The question of market price ofthe property sold 
can only arise when it is not possible to ascertain the 
actual price. 

The fact that the parties were anxious to prevent 
the pre-emptors from becoming co-sharers in the 
village and therefore the vendees agreed to pay a 
higher amount than they would have done other- 
wise, will by itself not comstitute a fraud. The sale 
deed would not be vitiated by the mere fact that the 
price is about the market-valus. Itwould not justify. 

the Court to reduce the sale consideration, 
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the vendees set off the 
under mortgages against 


There is no eee T 
Mirt Lal 


money actually due to 
sale consideration payable to the vendor. 
v. Debi Charan (1), approved. | 

F. O. A. from the decision of the Sub- 
Judge, Farrukhabad, dated August 29, 
1934. 

Messrs. P. L, Banerji, G. Agarwala and K. 
N. Agarwala, for the Appellants., 

Mr. M. Waliullah, for the Respondents. 


Mohammad Ismali, J.—This is a defen- 
dants’ appeal arising out of a suit brought 
by the plaintiffs to preeempt certain pro- 
perty sold by defendants Nos. 3 and 4 to 
defendants Nos. 1 and 2 under a sale 
deed dated December 2, 1932, for a consis 
deration of Rs. 11,596. The plaintiffs’ case 
is that the actual consideration is only 
Rs. 5,436 and that the amount entered in 
the sale deed has been inflated to dis- 
courage a suit for pre-emption. The suit 
was contested by the vendees and they 
alleged that the ostensible. consideration 
entered in the deed is the actual consi- 
deration. Thereis no dispute in this case 
with regard to the preferential right of the 
plaintiffs to pre-empt this property as the 
vendees are admittedly strangers In this 
village. The sale consideration 18 COM- 


` prised of the following items. 


(1) Set off against tne amount due under 
the mortgage dated December 22, 1923, 


_ Rs. 6,160. 


(2) Set off against the amount due under 
the mortgage deed dated June 15, 1926, 
Rs. 9,436. 

The vendee Gulzari Lal and one Par- 
shadi Lal were the mortgagees in the first 
mortgage deed and Gulzari Lal and Ram 
Chander were the mortgagees in the 
second. Gulzari Lal has been examined 
in this case and he states that the sums 
due under the two mortgages mentioned 
above were sel off against the sale con- 
sideration under the sale deed in question 
and that the amount due to other mort- 
gagees has been paid off by him. Tais 
statement has not been rebublted by any 
evidence on behalf of the plaintifis. The 
learned Civil Judge came to the conclusion 
that the real consideration was as alleged 
by the plaintiffs and he, therefore, decreed 
the suit for pre-emption on payment of 
Rs. 5,436. The defendants have now prefer- 
red this appeal. The only point for 
determination is whether the ptice entered 
in the sale deedis genuine or not. From 
a perusal of the plaint it appears that the 
plaintiffs nowhere alleged that the mort- 

gage deeds mentioned above were not 


pa 
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genuine. The learned Civil Judge also has 
not found that tte mortgage deeds were 
fictitious, Under the circumstances it is 
not possible to hold that the sale consi- 
deration entered in the sale deed is not 
genuine. Learned Counsel for the respon- 
dents has* taken us through the evidence 
in order toshow that theincome from the 
_ property is very low. He relied upon the 
statement of the patwart who: has stated 
that the profits from the share in dispute 
after remissions come to only Rs. 110 per 
annum, although the recorded collections 
are Re, 5584-11. The patwari ia an attesting 
witness to the sale deed and “admittedly 
helped the parties, that is the vendors and 
the vendees to execute the sale deed in 
‘question. He, on his own showing, being 
a party toa fraudulent transaction cannot 
be considered a very satisfactory witness 
to prove that the price entered in the sale 
deed is incorrect. In his statement he has 
not stated anything with regard to the 
remission in revenue, It is well-known that 
revenue was in every case reduced where 
remissions in rents were allowed. The 
patwari is also silent with regard to sair 
income. Gaulzari Lal, the vendee, says that 
he sold khar for Rs. 85. ‘ibe area of 
the land in dispute according to the 
jamabandi is about 520 acres and the 
culturable area comes to about 220 acres. 
On the basis of the price entered in the 
Bale 'deed the price of the culturable land 
will come to about Rs. 50 per acre. This by 
no Means is an unusually high price. 
Learned Counsel for the respondents con- 
tends that the vendees were imposed upon 
by the vendors and were made to believe 
that the prcfits of the land were very high 
and that the price paid by the vendees was 
on the basis of an exaggerated income 
which had no existence in ‘fact. In 
support of this theory, reference has been 
made to the statement of Gulzari Lal 
wherein he says that the vendors showed 
him a parcha from which it appeared that 
the income of the share in dispute was 
Rs. 965. But Gulzari Lal further adds that 
in any event he would have purchased the 
property for Rs. 11,596. The parcha 
referred to by Gulzari Lal has not been 
produced. It is possible that Rs. 965 may 
have represented the entire collection of 
the share -in dispute including the sair 
income which in some particular year may 
have been high. This suggestion, however, 
is contrary to the case set up by the 
plaintiffs in the plaint where they have 
definitely stated that the vendors and the 
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vencees had conspired together to enter a 
fictitious consideration in sale deed to defeat 
the plaintiffs’ claim of preemption. We do 
not find any fores in the suggestion. 

The trial Court has taken pains to ascer- 
tain the market value of the property in 
suit. In our judgment the question of 
market price can arise only when it is not 
possible te ascertain the actual price. In 
the present case we find no justification for 
holding that the ostensible price 1s not 
the actual price. The vendees were 
entitled to realize the full amount due under 
the two mortgage deeds. After the execution 
of the sale deed the liability of the mort- 
gé@gors terminated and the mortgages no 
longer subsist. - Therefore the amount 
secured by the two mortgages represents 
the actual consideration of the sale deed. 
It may be that the parties were anxious 
to prevent the pre-emptors from becoming 
co-sharers in the village and therefore the 
vendees agreed to pay.a higher amount 
than they would have done otherwise. This 
fact will by itself not constitute a fraud. 
It is not suggested that'ihere is anything 
illegal in setting off the money actually due 
under the morigages against the sale 
‘consideration payable to the vendors. In 
Misri Lal v. Debi Charan (1), a Bench of this 
Court had to consider a similar point 
Niamatullah, J. at p. 325* made the follow- 
ing observation: m 

“It will be a highly objectionable mode of desling 
with the evidence if we seize on only the disparity 
between the ostensible price and the market value, 
ignoring other circumstances simultaneously appear- 
ing and explaining the disparity, and to reserve 
consideration of them forthe next step in the case, 
namely, to ind whether the vendee has succeeded in 
discharging ehe onus laid on him by proving the 
market value. Ifitshould þe taken as a whole and 
if it does not suffice to prove prima facie that the 
ostensible price is not the actual price, the issue is 
answared against the pre-emptor.” 

On the. same page the learned Judge 
observed as follows : 

‘In my opinion there is nothing objectionable in 
the vendor and the vendee including inthe price the 
whole of the mortgage money if in fact due, thoagh 
they are conscious of the prohibitive effect the price 
fixed would have on the right .of pre-emption. Such 
a 1esultis inevitable if we accept the existence and 
validity of the charge. There is no fraudulent device 
in such a transaction which should be distinguished 


from a class of cases in which the element of fraud 18 
present.” 


With respect we entirely agree with the 
above observations. We are unable to 
appreciate the reason on which the learned 
Civil. Judge has. trigd to distinguish this 
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ruling. Inthe present case no fraudulent 
device bas been discovered by the Oourt 
below. Thereis not an iota of evidence 
that any of the mortgages still subsist. It 
is impossible for the vendee to sue upon 
those mortgages after setting them off 
against the sale consideration. In our 
judgment the plaintiffs have entirely fail- 
ed to substantiate their allagation of 
fraud. | ose 
The only point against the transaetion 
found by the lower Court is that the price 
is above the market value. As we have 
stated above, this in no way vitiates the 
sale deed or justifies the Court to reduce 
the sale consideration. Having regard eto 
all the circumstances, we are of opinion that 
the learned Judge was in error in reducing 
the sale consideration. We hold that the 
consideration mentioned in the sale deed, 
namely Rs. 11,596, is genuine. We accord- 
ingly allowthe appeal with costs, set aside 
the decree of the Court below and decree 
the plaintiffs’ suit on payment of Rs. 11,59 
within three months from today’s date. If 
the money is not paid within the time 
allowed, the suit will stand dismissed with 


costs. 
D. Appeal allowed. 


O AEAF aA tanda 


SIND JUDICIAL COMMISSIONER'S - 
COURT , 


Reference No. 90 of 1936 
February 9, 1938 
Mgata AND Los), JJ. 
ASHI wlo ABDUL KADAR-—PLAINTIFE 


persus R 
ABDUL KADAR AND ANOTHER— 
DEFENDANTS 


Karachi Small Cause Courts Act (IV of 1929), as. 14, 
14 (h), 32—Maintenance suit by wife against hisband 
-Amount not recogni as debt — If cogniz- 
able by Small Cause Court — If one for specific 

rformance of contract — Party aggrieved deli- 
EH choosing circuitous method of approach- 
ing High Court—Eztraordinary jurisdiction under 
a. 32, if should be exercised. a 

A suit relating to maintenance may be instituted in 
a Court of Small Causes, and that Court would be 
competent to take cognizanceofit. Suchsuitis not 
exempted under s. 14, Karachi Small Gauss Courts 
Act (IV of 1929). g f 

A suit for the recovery of money can in no sense be 
troated as a suit to enforce a contract unless the 
contract is for the delivery of particular coins. A 
suit by a wife against her husband for the recovery 
of a certain amount for maintenance even though it 
be not acknowledged as g debt, is nota suit for 
specific performance of contract and is cognizable by 
the Oourt of Small Causes, Karachi, Thtrumurthy 
Chetty v. Ponnan Ohetty (2) and Bansidhar Mangat- 
. fot Y. Dinanath & Oo. (3), relied on, 
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Where a remedy is open to an aggrieved party to 
move the High Court direct and that party deliber- 
ately refrains from doing so and resorts to a circuitous 
method of approaching the High Oourt, the High 
Court should not exercise extraordinary jurisdiction 
under s. 32 of the Karachi Small Cause Courts Act 
and review the whole case as if there had been an 
application for that from the aggrieved party. 


Ref. made by the Judge, Small Cause 
Court, Karachi. 

Mr. Fatehchand Asudomal, Amicus Curie 

Mr. Srikishendas H. Lulla,” for the Judg- 
ment-creditor. 

Mehta, J.—The facts on which 
this reference is made by the learned 
Judge of*the Oourt of Small Causes 
under O. XLVI r. 1, Civil Procedure Cade, 
are as under: A suit was filed in the 
Court of Small Oauses, being Suit No. 765 
of 1935 on the Registrar's file by one Ashi, 
a Muhammadan minor, against her husband 
Abdul Kadar and her father-in-law, Ali 
Muhammad to recover Rs. 48 as maintenance 
for six months at the rate of Rs.8 per month. 
In the plaint she stated that she was legally 
married to defendant in April 1983; that 
the nikahnama had been duly executed 
by thetwo defendants under which both 
of them agreed to maintain her especially 
if Ler husband lived separate from her; 
that forsome months defendant No. 1 had 
been living separate from the plaintiff 
out of Karachi and had failed to give her 
any maintenance as agreed; that about 
seven months prior to the suit, to be more 
exact in the month of August 1934, both 
the defendants jointly and severally ugreed 
to pay her Rs. 8 per month for her mainte- 
nance, but that in spite of repeated demands 
no maintenance allowance had been given 
and that, therefore, the plaintiff was entitled 
to Yecover maintenance for six months, 
thatis,in all ks. 48. The defendants denied 
to have ‘agreed to pay Rs. 8 by way of 
maintenance and No. 2 appears to have fur- 
ther contended thata suit for past main- 
tenance cannot lie. The learned Registrar 
gave a judgment after hearing the evi- 
dence cf both the sides to the effect that 
the plaintiff had based her claim on the 
nikahnama (Ex. 20) and also on the sub- 
sequent oral agreement between the parties; 
that the plaintiff had reasonable cause for 
not living with her husband; and that, 
therefore, she was entitled toa decree for 
the amount claimed. < 

The decree was made on April 30, 1936. 
An execution application was filed by the 
plaintiff on May 22, 1936. The father-in- 
law of the plaintiff who was defendant 
No. 2 made a petition to the learned Judge 
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of the Small Cauge Court in which the 
petitioner brought to the notice of the 
Judge certain facte, whereupon the Judge 
ordered the execution to be transferred to 
his own file from that of the Registrar, and 
thought fij to make this reference in which 
he submits one question to be decided by 
this Oourt’ under O. XLVI, r. 1, Civil Pro- 
‘cedure Oode. The question proposed in 
the reference is : 

“Whether a suit by a wife against her husband 
for recovery for a certain amount as maintenance 
without its being acknowledged as a debt, is cog- 
nizable by the Court: of Small Oauses, Karachi ?” 

‘That is how the question has been for- 
mulated in the reference. The learned 
Judge seemed to be of the opinion that 
this particular suit wasin the nature of a 
suit for the sepecific performance of a 
coptract and as such barred from cognizance 
by this Court. Section 14 (h), Karachi 
Small Cause Courts Act does provide that 
“the Court shall have no jurisdiction in suits 
for specific performance or rescission of 
contracts’. On the reference coming up 
for hearing. Mr. Fatehchand Assudomal 
was good enough to argue amicus cure 
whilst Mr. Lulla appeared to oppose it cn 
behalf of .the plaintiff-judgment-creditor. 
Mr. Lulla first of all challenges the com- 
petency of the reference on the ground 
that the validity of the decree was not to 
be questioned by the executing Court, 
because such a question cannot arise in 
execution when the decree itself i8 not on 
the face of it without jorisdiction. He 
argues that this is not a matter which the 
learned Judge in execution had to decide, 
and in the decision of which he entertained 
certain doubts which he wanted to have 
solved. The terms of the decree, it is con- 
tended, are perfectly clear. As it is drawn 
up itis adecree for Rs. 48 for a debt 
adjudged which the defendants had to pay 
with costs. 

‘Now, on the face of the decree there was 
surely nothing to justify the presumptian 
that in passing the decree the Registrar 
who passed it had committed an error on 
any question of law. It is further argued, 
however, that even if such a question does 
arise in execution, and the reference is not 
incompetent, still the answer to the refer- 
ence must be in the negative. If we 
review the history of the provisions with 
regard to suits relating to maintenance, it 
appears that in the Provincial Small Cause 
Courts Act of 1887 which is applicable to 
the mofussil of Sind, and was till 1929 
applicable to Kargchi as well, a suit relat- 
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ing to maintenance was exempt from the 
cognizance of the Provincial Small Cause 
Court, and specifically mentioned as such 
under Art. 38 of Sch. II, Provincial Small 
Oause Courts Act. But the Presidency 
Towns Small Cause Oourts Act, the Rangoon 
Small Cause Oourts Act, and the Karachi 
Small Cause Courts Act (IV of 1929) do not 
exempt satts relating to maintenance from 
the cognizance of the respective Small 
Cause Courts; see s. 19, Presidency Towns 
Small Cause Oourts Act, s. 14, Rangoon 
Small Cause Courts Act and s. 14, Karachi 
Small Oause Oourts Act. Under the cir- 
cumstances, it is perfectly obvious that 
after the Act of 1929 a suit relating to main- 
tenance may be instituted in a Court of 
Small Causes, and that Court would be 
competent to take cognizance of it. 

The View of the learned Judge that a sait 
for maintenance on an agreement by the 
husband to maintain his wife is a suit for 
specific performance of that agreement 
does not commend itself to us; in Maung 
Ni v. Maung Aung Ba (1), the view taken 
was that a suit for money due on a pro- 
missory note is a suit based on and to 
enforce the contract. The contention that 
it was a sait for specific performance ofa 
contract and so within the class of cases 
excluded from the jurisdiction of a Court of 
Small Causes did not find favour with the 
learned sudges who decided the case. A 
suit for the recovery of money can in no 
sense be treated as a suit to enforce a con- 
tract unless the contract is for the delivery 
of particular coins. In laying down this 
proposition, the learned Judges followed the 
ruling inel'hirumurthy Chetty v. Ponnan 
Chetty (2). In Bansidhar Mangatrai v. 
Dinanath & Co. (3) a decision of our 
own Court, it has been held that a suit 
to recover an amount due under an award 
passed under the Arbitration Act IX of 
1899, is not one for specific perfo:mance of 
a contract, and is therefore not outside the 
jurisdiction of a Oourt cf Small Oauses nor 
is the jurisdiction of such Oourt ousted by 
Art. 24 of Sch. II or s. 23, Provincial Small 
Cause Courts Act IX of 1887. The view 
taken was that a suit to recover under an 
award was not a suit for the specitic per- 
formance of the award, and that therefore 
the suit was not exempt from the jurisdic- 
tion of the Small Cause Court. 

(1)4R 227; 97 Ind Oas. 1032, A I R 1926 Rang, 

6 


198. 

(2) A I R 1924 Mad. 485; 76 Ind. Cas, 843,46M L J. 
51; (1921) M W N 46; 19 L W 210. 

(3) 238 L R 41l: 113 Ind: Oas, 11;A I, R 1929 
Bind 48. . 
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We have, therefore no, hesitation in ans- 
weling the reference in the negative on 
the question submitted to us, because we 
are of the opinion that a suif by a wife 
against her busband for the recovery ofa 
certain ‘amount for maintenance even 
though it be not acknowledged as a debt, is 
cognizable by the Court of Small Causes, 
Karachi. Ttis a suit relating te mainten- 
ance, which under the Act of 1929 is nct 
exempted. ‘The learned Judge in the re- 
ference has remarked that since he was 
making the reference, he might as well 
point out that the judgment cf the Registrar 
is fit to be revised under s. 32, Karachi 
Small Cause Courts Act, the Registrar 
having proceeded to base his decree upon 
the nikhanama which was against public 
policy. In the nikahnama there is a stipula- 
ion that he husband was to live with his 
wife in his mother-in-law’s house and if he 
made default, he was to give his wife 
maintenance. We donot think we’ should 
be justified in going into the merits of this 
question. The aggrieved party had a 
remedy. It was cpen to tbe judgment- 
debtors or any of them to come in revision 
to this Court after the decree was passed, 
instead of urging the Judge tò reier the 
matter to ibis Oourt. Al that the jadg- 
ment-debtors actually prayed during exe- 
cution was that the decretal amount may 
be recovered bysinstalments as they were 
too poor to pay the whole amount at once. 
We donot think that where a remedy is 
open ‘to an aggrieved party to move ihis 
Court direct and that party deliberately 
refrains from doing so and resorts to a 
circuitous method of approaching this 
Court, we should exercise cur extraordinary 
jurisdiction under s. 38 of the Act and 
review the whole cace as if there had been 
an application for that from the aggrieved 
party. There are no special circumstances 
to warrant this procedure. We therefore 
return the reference with the answer as 
given above. 

8. Answered in the negative. 
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Valid trade-mark must be distincttve—Surname, whe- 
ther suitable for trade-mark—Gertain mark common- 
ly used in market to denote goods of particular kind, 
if can be distinctive mark—Trade-mark ta acquired 
by user. = 

The definition of trade-mark in s. 478, Penal Oode, 
implies that the mark must be “distinctive” in the 
sense of being “adopted to distinguish the goods of 
the proprietor ofa trade-mark from fhose of other 
persons.” Ifa mark merely ‘described the quality or 
Origin of an article, or is such as is commonly used 
in the trade to denote goods of a particular kind, sqch ' 
@ descriptive mark would obviougly not be a dis- 
tinctive mark. For this reason, ıb has bean said a 
surname is often not suitable for the purposss ofa 
trade-mark. The device of a pictorial representa- 
tion would obviously be more appropriate as a trade- 
mark, but itwul still have to be ‘‘distinctive’. -In 
England Where there ıs a systemof registration of 
trade marks under the Trade Marks Act (3 Edw. VOU, 
c. 15), proof of such distinctiveness in a Court ot 
Law doesnot often present any difficulty. Where 
however as here, no such system exists, the question 
is one which falls to be determined “by the Court 
itself on evidence. In India sll we have 1s registra- 
tion of a declaration of ownership as iegards a 
particular design under the provisions of the 
Registration Act. Obviously, this is notand cannot 
be equivalent to registration of a trade-mark under 
the Trade Marks Act The Registration Act deals 
with documents, not with trade-marks, The declara- 
tion of ownership represents nothing more than the 
opinion and claim of the declarant. In a country 
lıke India, where there is no statute for 1egisteling 
trade-marks it has therefore been said a right to 
a trade-mark 18 acquired by user. Swadesh: Mills 
Co, Ltd., Bombay v. Juggt Lal Kamalapit Cotton 
Spinning & Weaving Malle Co, Ltd , Cawnpore (2) and 
Juggi Lal-Kamalapat v. Swadeshi Mills Co , Led. (3, 
relied on, 

The complainant was a dealer in and manufacturer 
of certain brands of umbrellas All these brands were 
known inthe market as ‘Aswini Obhiti’. One of the 
brands more a design printed on it which consisted of 
the picture of a swan holding a closed umbrella 
between its beak in the centre, with the name 
“Awini Kumar De" in prominent type stretching over 
it like an arch from end:to end,and the figure 8 A,4 
(the letter “A” overlapping the digits 8 and 4) on the 
top of it. Such designs were common to many other 
brinds in the market. The purchaser purchased the 
complainant's, umbrellas by their names as ‘Aswini 
Ohhatı' and not by the trade mark: 

Held, thatthe complainant could not claim ex- 
clusive title to the trade-mark used by him as a dis- 
tinctive trade-mark. 


Messrs, 5. C, Tulugdar and Bhagirath Ch. 
Das, for the Petitioner, 

Messrs. Narendra Kumar Basu and 
Sachindra Kumar Ray, for the Opposite 
Party. 

Order.—The petitioner in this case has 
been convicted under ss. 482° and 486, 
Indian Penal Oode, for using a false trade- 
mark and selling goods marked with a 
counterfeit trade-mark. The‘trying Magis- 
trate fined him Rs. 100 under each section 
in default sentenced him to simple im- 
prisonment for three months. On appeal, 
the learned Sessions Judge maintained 
the fine under 6. 482 only, -passing no 
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B6parate sentence under the other section. 

Both parties are dealers in and manu- 
facturers of umbrellas at Mymensingh. 
The complainant's business is of over 25 
years’ standing, while the accused is said 
to have been carrying on his business for 
ten years or so. The prosecution case is 
that the cemplainant manufactures three 
brands of. umbrellas, which are all known 
in the market as “Aswini Obhati” after 
the name of the complainant Aswini 
Kumar De. One of these brands bears a 
design printed on the inside, being Ex. I 
in the case, and it is this which the 
accused is charged with having infringed. 
The design consists of the pictuse of a 
swan holding a closed umbrella between 
its beak in the centre, with -the name 
“Aswini Kumar De” in prominent type 
stretching over it like au arch from end to 
end, and the figure 8 A 4 (the letter “A” 
overlapping the digits 8 and 4) on the top 
of it, Below in smaller type are the words 
“Mymensingh Burra Bazar,” while in the 
space between, in slightly smaller type, 
are the words “Trade-Mark” and “Registiy 
No. 964” in two lines, intercepted in the 
middle by the figure of the swan, the first 
word of each line on the left. The other 
two brands do not bear any such design, 
but simply the name “Aswini Kumar” and 
“Aswini Kumar De,” respectively. The 
complainant claims the exclusive right to 
use these names also as a trade-mark, but 
as already stated, the charge is in respect 
of the design Ex. lonly. The false trade- 
mark which the petitioner is alleged to 


have used in colourable imitation of this . 


design is on certain brands of umbrellas 
of his manufacture, of which Exs. IL to 
IV are samples. This offending mark also 
contains the figure: ofa swan, but holding 
an open umbrella inits month, with the 
name “Sree Aswini Kumar De” (snd not 
De) similarly arching over it, surmounted 
by the figure “84” (but without the letter 
“A” between 8 and 4, as in Ex. I). ‘Below 
.are two lines, “proprietor Sree Loke Nath 
Sen" and “Mymensingh Obhota Basar," 
and there 15 also the word “Trade” on one 
pide ot the swan and the word “Mark” on 
the other in one line. 

Apart from the design, Ex. I, the come 
plainant’s umbrella alsu bears to the right 
of the same an oval impression containing 
within it the words “Aswini Kumar Ve 
Marka” and the figure “y64.” together 
with & warning to purchasers to note the 
number at the time of purchase. The 
figure 964, it may be explained, is the 
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number under which it appeats the com: 
plainant had a declaration of ownership 
registered on August 23, 1926, under the 
Registration Act in respect of the device in 
Ex. I. The offending brand of the ac- 
cused’s manufacture, Ex. If, also reproduces 
a similar otal design, only substituting the 
surname “Das” for “De” and the figure 
“965” for 964." No significance is attribut- 
able at allsto the figure” “965” the accused 
claimed at one stage that this was the 
number under which he had also “regis- 
tered” his mark, but failed to substantiate 
this as a fact, l 
The first question is, whether the device 
in Ex. I isa valid trade-mark. A trade- 
mark is defined in s, 478, Indian Penal 
Oode, as a mark used for denoting that 
goods are the manufacture or merchandise 
of a particular person. This implies that 
the mark must be “distinctive” in the 
sense of being “adapted to distinguish the 
goods of the proprietor of a trade-mark 
from those of other persons.” If B mark 
merely describes the quality or origin of 
an article, or is such as is commonly 
used in the trade to denote goods -of 8 
particular kind, sucha descriptive mark 
would obviously not be a distinctive 
mark. For this reason, it has been said a 
surname is often not suitable for the pur- 
poses of a trade-mark: as Neville, J., very 
expressly puts it in Cadbury Brothers 
Apple, In re No. (1)... ; 
“The right to the surname that a man uses is 
shared with every person who elects to uss the same 


6, and consequently he has got about as much 
moro poly in it as he has in the air that be bréathes., 


The device of a pictorial representation 
would obviously be more appropriate as a 
trade-mark, but it will still have to be 
“distinctive. In England where there is 
a system of registration of trade-marks 
under the Trade Marks Act (5 Edw. VII, 
c. 15),° proof of such distinctiveness in a 
Court of Law does not often present any 
difficulty. Where however as here, no 
such. system exists, the question ig one 
which talis- to be determined by the Oourt 
itself on evidence. In India all we have is 
registration of a declaration of ownership 
as regards a particular desiga under the 
provisions of the Registration Act. Obviously 
this is not and cannot be equivalent to 
registration of a trade-mark under the 
Trade-Marks Act. The Registration Act 
deals with documents, not with trade-marks. 
The declaration of ownership represents 
nothing more- tuan the opinion -and claim 

(1) (1915) 1 Ch, 331; 84 L J Oh, 242; 118 L T 235; 33 
RPO9;598 J 161. 
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of the declarant. “In a country like India, 
where there is no statute for regisrering 
trade marks,” it has therefore been said, 
“a right to a trade marik is acquired by 
user.” See Swadeshi Mills Co., Ltd , Bombay 
V. Juggi Lal Kamalapat Cotton Spinning & 
Weaving Mille Co., Lid. Cawnpore (2) at p. 
105*, confirmed on appeal by the Judicial 
Commissioner in Juggi Lal Kamalapat v. 
Swadeshi Mills Co., Ltd. (3). ° 

It is clear, therefore, that the complain- 
ant in this case cannot rely merely on 
the fact of registration of the declaration 
of ownership in support of his claim. It 
appears, however, lo have been assumed here 
by the parties ag also by the Courtg that 
the fact of such registration would be 
sufficient to establish the complainant's 
exclusive title to the trade-mark in respect 
of which such “registration” tcok place. 
The only point which the petitioner himself 
raised was that the complainant had no 
such exclusive right to the use of the 
name “Aswini Kumar,” seeing that this 
name had not been similarly “registered.” 
On the assumption which was involved in 
this plea, the learned Sessions Judge had 
of course not much difficulty in disposing 
of it by simply pointing out that the name 
was a part ofthe design, and as such, was 
equally entitled to protection. 

I do not think that the question which 
arose for determintion in the case was at 
all approached*from the correct point of 
view. Whatthe Ocurt. had to determine 
was whether the trade-mark claimed by 
the complainant was a distinctive mark, 
and for that purpose, it had to take into 
consideration the extent to which its user 
had rendered the mark in fect distinctive 
of the goods in question. The -evidence 
which the complainant actually gave was 
that more purchasers bought the umbrellas 
according to the name than it was bought 
according tothe mark. He himself deposed 
that he nad “‘registered’ the mark, that igs 
had registereda declaration of ownership 
in respect of it, and that his umbrella with 
this trade mark was known in the market 
as “Aswini Obhata,” and his witness said 
that they merely asked for “Aswini Ohheta” 
and were supplied with umbrellas of the 
complainants manufactures. Only one 
Witness, P. W. No. 3, said: “I saw the 
name Aswini printed on the umbrella. So 
` (2) 49 A 92; 99 Ind. Cas. 353; A I R 19827 Al. 81; 24 
A 3) 56 TA l; 114 Ted. Cas. 30; A I | 

: ad. Cas, 30; ; 
61 A 182; 29 L W 249,433 OWN 949, Ian ko 
` 56ML J 282; Ind. kul (1929) PO 701P O). ' 

* Page of 49 A.—[Ed.] ae 
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I thought that it was a genuine Aswini 
Ohhata and purchased it. [ have used 
Aswini Obhata before.’ Prosecution Wit. 
ness No. 5 merely said that be remem- 
bered that the name Aswini anda swan 
Were printed on 8 genuine Aswini Ohhata,, 
but did not remember what else was 
printed on it. Some dealers were alse 
examined on behalf of the complainant. 
One of these, P. W. No. 7, said: fa 
“By Aswini Ohhata, people mean the unroralia 
with Aswini brand manufactured by Aswini Kumar 
Dey of Burrabazar, Mymensingh. Ido not know ol 
any other brand of Aswini Chhatea in the market 
People desirous of purchasing Aswini brane 
umbrellaswant us to give them Aswini Ohhata 


They @c not give us any other detail of the 
brand, 


Tne next witness, P. W. No. 8, spoke tc 
the same effect. Prosecution Witnesses 
Nos 9, 10 and 11 merely stated that 
purchasers demanding Aswini Chhata were 
given by them umbrellas of the complain: 
ante manufacture. All this evidence of 9 
trade-mark in the name ‘Aswini Chhata, 
but not in the design Ex. |, which is the 
subject-matter of the charge in this case 
Except the complainant P mhell ncne om 
his witnesses refer even to Ex. I in terms 
F. W. No.5 merely stating that he remem: 
bers that the name Aswini snd a swab» 
are printed on a genuine Aswini Chhata 
In cross-examination the case was definitely 
put tothe complainant that there were 
several brands of umbrellas in the market 
with the figure 84 and a swan in differen: 
postures. This he could not deny. This it 


what he said: Shown an umbrella wit 


the trade-mark 84 Sree Aswini Kuma 
Ghatak a swan holding an open umbrell: 
between its bills, the witness says : 

“I have not seen an umbrella with similar branc 
sm the market before this day”. 

Again : 

“Exhibit 1 (6) is an umbrella manufactured b: 
Butta Kristo Paul and Sons. l have also see. 
umbrellas manufactmed by Ashutosh Paul. It 
trade-mark also consists of the figure & and » 
swan holding an umbrella between its ball." 

Again : oe. 

“The trade-mark of Nagendra Nath Ghatak con 
sists of his name anda swan holdimg an oper 
umbrella between its bill”. : 


The evidence clearly shows that the figure 
84 and a swan are features which cannc 
be claimed as peculiar or special to any on: 
brand cf umbrella in the umbrella trade. I 
is difficult to see therefore, how the com 
plainant can claim exclusive title to Ex. I a 
a distinctive trade mark. The foundatio 
of his case failing, the further question a 
to whether themark which the accused i 
alleged to be using is a colourable imilaticnm 


1988 


of that of the complainant, does not arise. 
I need only add that I intimated to the 
parties that in view of the meagreness of 
the jevidence on the record on what ap- 
peared to be the crux of the case, I was 
illing to order a re trial, but Mr. Basu on 
lf of the complainant was not prepared 
to avail himself of this opportunity. On 
the materials on the record, therefore, Í 
‘hayé no other alternative but tomake the 
Rule absoluté, and get aside the conviction 
and | sentence passed on the petitioner. The 
fine, if paid, will be refunded. 
5. Rule made absolute. 





- LAHORE HIGH COURT 
R. 5. O. Appeal No. 1348 of 1936 
February 17, 1937 
Tax. OHAND, J. 
Musammat MEHRAJ BEGAM—P.iaintire 
-—A PPHLLANT 
“VETSUS 
DIN MOHAMMAD—Degrenpant— 
RESPONDENT 
Muhammadan Law— Will — Bequest of thing to 
one and usufruct to other—Validity — Construction 
— Held that barak testator got ‘occupancy’ and 
‘use’ of house for life and corpus to niece. 
Whatever may be the correct legal position under 
“ Muhammadan Law of the Hanafi School with regard 
to bequests of a life-estate with a vested remainder, 
it is beyond doubt that it is permissible to make a 
bequest of the thing’itselfin favour of one person 
and of its produce or use to another. 

A Muhammadan by his will bequeathed his 
immovable property which consisted of 8 house 
and a shop to his wife, The bequest was consented 
“to by the other heirs, The wife was to occupy the 
house for residence for lfe'or so-long as she 
remained of good character. She had only power of 
realizing rent fromthe shop and use it for her own 
benefit. She was absolately prohibited from alienating 
or sub-letting the properties, After her death she 
shop was to go to the brothers of the testator 
absolately and the house to his niece: 

Held, that inspite of the useofthe word “malik”, 
the dominant intention of the testator was to give 
his wife the ‘usufiuct’ of the properties for a 
limited period and confer the ownership of the 
house on the niece and that ofthe shop on his 
two brothers, the bequest of the houseto the wife 
was not of an absolute estate with a gift over to 
the niece but that in reality the ‘occupancy’ or 
‘ose’ of the house had been given to her for-a 
limited period and its corpus to the niece and that 
onthe death of the former the usufruct andthe 
corpus both vested inthe latter. Amjad Khan v. 
Ashraf Khan (1), and Rasool Babi v. Yusuf Ajam (2) 
referred to. | : f 

R. 5. A. from. the decision of the Addi- 
tional District Judge, Lahore, dated July 17, 


1936. . 

Messrs. Barkat Ali and Muhammad Amin, 
for the Appellant. 

Mr. Kahan Chand, for the Respondent. 
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Judgment.—The parties to thislitiga- 
tion are husband and wife. They are 
Qureshis of Lahore, and their relationship 
with Allah Bakhsh, whose property is in 
dispute will appear from the following 
pedigree table: 

MIRAN jo 


~ 


E | | 
Allah Bakhsh—= Mehr Bakhsh Nabi Bakhsh 


Mgizammat - | 
Fazal Bibi (daughter) 
Musammat Mehraj 
alias Mahajan married 
(1) Ahmad Din 
(3) Din Mohammad 





f | 
Din a a 


(defendant:) 


| 
Ahmad Din, 


Musammat Mehraj Begum was first mar- 
ried to Ahmad Din, son of Nabi Bakhsh. 
On Ahmad Din’s death she married his 
brother Din Mohammad, who has another 
wife living, from whom he has children. 
Musammat Mehraj Begum and Din Moham- 
mad appear to have fallen out with each 
other lately. The property in dispute isa 
house which originally belonged to Allah 
Bakhsh who died childless on May 23, 1918. 
It is alleged by the plaintif that one 
day before his death, 2. e. on May 22, 1918, 
Allah Bakhsh executed œ will (Hx. P-1) 
which was. attested by eight witnesses, 
including his wife Musammat Fazal Bibi, 
his two brothers. Mehr Bakhsh and Nabi 
Bakhsh, and-his niece Musammat Mehraj 
Begum, plaintiff. The plaintiff averred 
that under this will Musammat Fazal 
Bibi lived in the house in dispute for 
her lifetime, and on her death, in 1925, the 
plaintiff became the absolute owner there- 
of. She remained in possession till April 
1933, when her husband, the defendant, un- 
lawfully dispossessed her of the lower storey 
of the house. Accordingly she brought 
this action for recovery of possession of this 
part of the house. The defendant Din 
Mohammad denied the plaintiff's claim 
to any part of the house in suit. He did not 
admit the execution of the will by Allah 
Bakhsh, and in the alternative pleaded 
that Allah Bakhsh was not of disposing 
mind atthe time, and that the will was 
invalid under Muhammadan Law. He 
also alleged that Allah Bakhsh, in his 
lifetime had orally géfted the house in 
dispute to him and he was in possession in 


his own right. 


4 


a 
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The trial Judge held that the alleged 
oral gift by Allah Bakhsh to the defendan 
has not been proved, that he, while in 
Possession of his senses, had executed the 
will Ex. P-1 on May 22,1918, that though 
the will was of the entire property of the 
deceased, 1t had been validated by consent 
of the other heira, Mehr 
Nabi Bakhsh, given after the testator's 
death. He accordingly granted he plaintiff 
a decree for possession of the portion of 
the house of which she had been dispossessed 
by the defendant a short time before the 
suit. On appeal the learned Additional 
District Judge upheld the finding of the 
Subordinate Judge, that the will had been 
executed by Allah Bakhsh, but he did *not 
come to any definite finding as to whether 
the testatorhad a disposing mind at the 
time. He also found that though the will 
was in excess of the legal one-third and 
therefore invalid under Muhammadan Law, 
but this defect had been cured by the 
consent of the other heirs of the deceased. 
He interpreted the will as bequeathing 
the house in dispute to Uusammat Fazal 
Bibi absolutely, with a condition that she 
will have no power to alienate it, and 
after her deat to Masammat Mehraj 
Begam. He held that as under the Muham- 
madan Law of the Hanafi Sechocl, by 
which the parties were governed, such a 
condition and the gift over are void, the 
legal effect of thebequest was that Musammat 
Fazal Bibi took the house as absolute 
owner and the plaintif got nothing at 
all. On this finding, he accepted. the 
defendant's appeal.and dismissed Musammat 
Mehraj Begam’s suit leaving the parties to 
bear heir own costs. y 

The plaintiff has come in second appeal 
and it has been contended on her behalf 
that the will has been misinterpreted by 
the learned Additional District Judge and 
in any case the view of the Muhammadan 
Law taken by him is incorrectin the light 
of the recent pronouncement of the Pnvy 
Council on the point in Amjad Khan v. 
Ashraf Khan (1), at p. 307*. It has also been 
urged that the learned Judge should have 
held, in agreement with the Subordinate 
Judge, that the testator was of disposing 
mind atthe time ofthe execution of the 
will. On the last point, I have no doubt that 
the contention of the appellant is 


W 4 Luck 305; 116 Ind. Cas. 405; A I R 1929 
P 0149; 561 A213;330 W N 753: 31 Bom L R 
809; (1929) A L J 57. 30 L Wol; 57 ML 2439 
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correct. As already stated, both Courts 
have concurrently found that the will was 
executed by Allah Bakhsh, and this 
finding has not been challenged before , me 
bythe respondent's Counsel, as indeed it 
could not be, in view of convincing evidence 
on the record. This evidence also estab- 
lishes tbat the deceased, thougk ill at the 
time, was in possession of his senses. The 
will was executed in 1918, and of the eight 
attesting witnesses all except Basso have 
since died. Basso gave evidence at the trial 
and clearly stated that the will was written 
at the instance of Allah Baksh and was 
thumb marked by him. The scribe Devi 
Das has also appeared as a witness and 
deposed that the testator was in possession 
of his senses at the time and that the will 
was attested by Mehr Bakhsh and Nabi 
Bakhsh, brothers of the deceased, and 
Musammat Fazal Bibi, his wife. The plain- 
tiff is also one of the attesting witnesses ‘and 
she, too, has sworn to the above facts. 
There is also on the record a group photo- 
graph, taken on the day on which the 
will was executed, and this shows thac 
the deceased was able to sit up and was 
not unconscious as is alleged by the de- 
fendant. There is no rebuttal evidence 
worth the name produced by the defen- 
dant. In my opinion this evidence is 
quite sufficient to prove the due execution 
of the will by Allah Bakhsh while he was 
of disposing mind. 

The real question in the case is one of 
constraction of the will, cl. (7) of which 
contains the disposition relating to the 
immovable properties owned by the tes- 
tator, which consisted of a house in Koocha 
Kababian and a shop inside Mochi-Gute, 
Lahore. Reading this clause as a whole, and 
not laying too much stress on a word here 
or a word there, I have no doubt that 
the bequest by the testator ot these 
properties to his wife, Musammat Fazal 
Bibi, was nota transter of the corpus with 
an inconsistent restrictive condition and a 
gift over to the plaintiff. On the other 
hand, it seems clear that the dominant 
intention of the testator was to give her 
the ‘usufruct’ of the properties for limited 
period and confer the ownership of the house 
on the plaintiff and that of the shop op» 
his two brothers, Nabi Bakhsh and Mehi 
Bakhsh. ‘hough in one place it is stated 
that Musammat Fazal Bibi‘ will be the 
malik of these two properties, it is laida 
down in clear terms that “She will occupy 
the house for her residence for her hte 
or so long as she remained of good -charac 
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ter” and as regards the shop, all that she 
became entitled to was merely to realize the 
rent, and bring it to her own use. It 18 also 
provided that under no circumstances was 
she to alienate any of these properties and 
it appears that she was not given the 
power even%o sub-let the properties On 
her death, the shop was to become the 
absolute property of Nabi Bakhsh and 
Mehr Bakhsh, brothers of the testator, and 
on her becoming unchaste or on her 
death (as the case might be), the house was 
to be the property of his niece, Musammat 
Mehraj Begam, plaintiff, who it was stated 
in the will, had been living with him and 
whom he had brought up. Now whatever 
may be the correct legal position under 
Muhammadan Law of the Hanafi School 
with regard to bequests of a life-estate 
with a vested remainder, it is beyond doubt 
that'it ig permissible to make a bequest of 
the thing itself in favour of one person and 
of its produce or use to another. In the 
Hedays, Vol. 4,Ohap. 5, p. 692, ib is laid 
down that: 

“If a person bequeath....the use of his house, 
either for a definite or indefinite period, such 
bequest is valid, because as an endowment with 
usufruct, either gratuitous or for an equivalent is 
valid during life, it is consequently so after death.” 

Similarly in Baillie’s Digest, Vol. 1, p. 668, 
it is stated: 

“If a parson should bequeath... .this mansion to 
snob a one, and its occupancy to such another.... 
each legates would have what was mentioned 
for him, without any difference of opinion, whether 
the bequests are connected together or separaté.” 

I hold, therefore, that the bequest of the 
house in dispute to Musammat Fazal Bibi 
was not of an absolute estate with a gift 
over to the plaintiff, as held by the learned 
Additional District Judge, but that in reality 
the ‘occupancy’ or use’ of the house had 
been givento Musammat Fazal Bibi fora 
Mimited period and its corpus to the plaintiff, 
and thaton the death of the former the 
easufruct andthe corpus both vested in 
athe latter. In this view of the case, it is 
«not necessary for the purposes of this 
sase to discuss whether the bequest of 
a life-estate is or is not valid under 
Muhammadan Liw. It may be stated that 
it ig not easy to reconcile the various cases 
m the point, and the latest decision of the 
Berivy Oouncil in Amjad Khan v. Ashraf 
Khan (1), cannot be said to have set the 
natter at rest; as has been explained by 
“Mirza, J. of the Bombay High Oourt in 
fasool Bibi v, Yusuf Ajam (2), at p. 757* 

. (2) 57 B 737; 148 Ind. Oas. 88; A IR1933 Bom 
‘24; 35 Bom L R 643; 6 R B 255. f 

*Pagee of 57 Bota. Ed] 
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and in the dissenting opinions on appeal 
by Beaumont, O. J. and Rangnekar, J. 
(pp. 777 and p. 784 et seg). The defend- 
ant’s learned Counsel concedes that his 
client has yo lawful title to the house 
under the will. It is admitted that even 
on the interpretation put on the will by 
the Additional District Judge, Musammat 
Fazal Bibi®*took an absolute estate and 
the defendant is not her heir. He relied 
merel on the weakness of the plaintiff's 
title. But as has been held above, the 
plaintiff is the rightful owner of the house 
and there is no doubt that she was wrong- 
fully dispossessed of the lower storey by 
Din“ Mohammad in April, 1933. I ao- 
cept the appeal, set aside the judgment 
and decree, of the learned Additional Dis- 
trict Judge and restore that of the Court 
of first instance, decresing the plaintiff's 
suit with costs throughout. 
D. Appeal allowed, 


NAGPUR HIGH COURT 
Second Civil Appeal No. 273 of 1935 
December 22, 1936 
BOSB, J. 

SADASHEO AND ANOTHEBR— APPELLANTS 


VETEUS 
Firm HIRALAL RAMGOPAL 
— RESPONDENTS 

Hindu Law—Minority and guardianship—‘Trade,’ 
if includes ordinary agricultural operations—Neces- 
saries supplied to minor—Ltabiltty of minor—Onus 
of proof—Payment of rent, if for necessaries 
—'‘Necessaries', tf confined to goods—Money borrowed 
for marriages—Minor, tf liable—Diwalt expenses, 
tf canbe a as necesaartes. 

Mere agricultural operations cannot be regarded 
as trade. Although t ey. may become so if run 
on modern commercial lines in connection witha 
properly eestablished business, but to term the 
ordinary agricultural operations of a villager in the 
Central Provinces, a trade, is to stretch the normal 
meaning of that word beyond permissible limits. 

In the case of an alienation where necessity is 
alleged enquiries made in good faith protect the 
transferee, whereas in thecase of necessaries such 
considerations are irrelevant Then again en 
alienation by a minor would be void whatever the 
purpose for which it was made, but in the case of 
necessaries supplied to himit is immaterial whe- 
ther the order comes from him orfrom his guar- 
dian: in both cases the test is precisely the same: 
the suitability of the goods supplied, orthe benefits 
conferred, having regard to the social status and 
condition in life of the minor, and to his actual 
requirements atthe time of the transaction. Maha- 
rana Shri Ramalsingki Y. Vadital Vakhatchand (3), 


In the oss of necessaries for a minor, the onus 
of proof lies on the creditor He has to show first. 
that goods or the money which represents them 
are suitable to the condition in life of the infant; 

+ 
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and secondly, that they a are suitable to his actual 
requirements atthe time; or in other words that 
the infant has not got a supply from other 
sources. Nash v. Inman (4), Barnes v. Taye (5) 
and Johnstone v Marks (6), referred to. 

The minora are liable where the guardian has 
pledged their oredit for due payment of rent 
whic they as tenants owed the lambardar. 

The term ‘necessaries’ is” not confined to goods. 
It applies as wellto money borrowed for weeding 
the ground where the minors are ggriculturists. 
It can include other. things such as good teachiug 
and instruction whereby the minor may  proft 
Himself afterwards, and, also money to enable*him to 
obtain these necessaries, Watkins v. Bhunnoo Baboo 
(9), Sham Oharan Mal v. Debya Singh (10', Nandan 
Prasad v. Ajudhia Prasad (11), Sundarbai v. Shiv 
Narayana (12) and Maharana Shri Ramalsing#t v. 
Vadilal Vakhatchand (8), referred to 

Reasonable marriage expenses are necessaries and 
minors are liable for money borrowed for mar- 
riages by the guardian. Makundi v. Sarabsukh (13), 

d to 


It Cada be Russians Sos meaning of the term 
‘necessaries v much beyond the meaning that 
has hitherto been cena to the word if the Courta 
were to sanction as a binding charge on the 
defendanta debt contracted for a pilgrimage not 
undertaken in discharge of any urgent spiritual 
duty, which it was obligato on him to perform.” 
similarly expenses for Diwali involving heavy cost 
are not necessaries Maharana Shri Ramalsingji 
v. Vadilal Vakhatchand (8), referred to. 


8. C. A. from the appellate decree of the 
Court of the District Judge, Wardha, dated 
January 28, 1935, in C. A. No. 513 of 1934, 
reversing the decree of the Oourt of the 
First Sub-Judge, Second Class, Wardha, 
dated July 9, 1934, tin O. S. No. 68 of 1933. 

Messrs. A. V. Vagalwar and G. B. Badkas, 
for the Appellants. 

Mr: T.J. Kedar, for the Respondents. 


Judgment.—This isa suit with respect 
to the items set out in para. 1 of the lower 
Appellate Court’s judgment..They have 
been duly proved by Bansilal (P. W. No. 1) 
and so must be accepted as- final here. 
The witness explains why they were in- 
curred,and as he has been believed, no 
more need be said on this point. The 
only question is whether the defendants are 
liable for them. 

The defendants were minors on the dates 
on which these liabilities arose, and in 
every case the transaction was with their 
mother who was their legal guardian. The 
learned Judge of the lower Appellate Court 
holds the defendants, who have now at- 
tained majority, are bound, though I am 
not quite clear on what grounds; his 
reasoning is a little confused. He has 
referred to Jhitibai v. Tajmal (1), which 
deals with a familf trade or business, and 
also to Rao Narayanrao Govindrao v. 


(1) 13 NLE 109; 42 Ind. Oas, 35, 
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Mulchand (2) which is a case of ag 
alienation by a minof’s, guardian, an 
then to 8. 63 of the Indian Contract Act 
which deals with necessaries. 

The items in suit relate to rent due 
by the defendants tothe plaintiff, who is 
the lambardar of the village in which. 
the defendants hold certain tenancy fields, 
for cotton seed advanced for sowing pur- 
poses, for money advanced for weeding yfor 
money advanced for the mafriages of the 
defendants, and for a small item of 
Rs. 67 for expenses in connection with the 
Diwali festival. I confees I find it difficult 
to see kow any of these items can be re- 
garded as items in connection with a family 
trade or business. I do not think that 
mere agricultural operations can be regard- 
ed as atrade. I do not deny that they 
may become so if run on modern com- 
mercial lines in connection with a properly 
established business, but to term the 
ordinary agricultural operations of a vil- 
lager in these Provinces a trade is totstretch 
the normal meaning-of that word beyond 
permissible limits. Therefore, I do not 
think Jhitibai v. Tajmal (1) has any ap- 

plication in the present case. 

“Bo also as regards the case of Rao 
Narayanrao Govindrao v. Mulchand (2). 
It deals with the case of an alienation, ana 
I think the principles which govern such 
cases are different. It ig one thing to lay 
dowr set of rules with respect to a trans- 
actiongwhich denudesa minor of his pro- 
perty, or a part ofit,and quite another 
to determine whether money and articles 
supplied to him which add to his property, 
or to his convenience and comfort, are 
necessaries or benefits withinthe meaning 
of s. 68 of the Contract Act. I do not 
deny that the test of “fairand proper” can 
be applied in both cases, but the standard 
must necessarily differ, for what is fair 
and proper inthe shape of benefits con- 
ferred or comforts supplied, may not, be 
fair and properinthe case of an aliena: 
tion. 

One important point of distinctions 
between the two classes of cases is this: in 
the case of an alienation where necessity 
is alleged, enquiries made in good faiths 
protect the transferee, whereas in the case 
of necessaries such considerations are ir 
relevant: Maharana Shri „Ramalsigji v 
Vadilal Vakhatchand (3). Then agair 
an alienation bya minor would be voic 

(2) 39N LR 41; 141-Ind. Oas. 494 (2); Ind. Rul 


(1933) Nag. 70; A I R 1933 Nag. 109. 
(3) 20 B 61 at pp. 70 & 71. po oag 
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whatever the purposes for which it was 
made, but in the ease of necessaries sup- 
plied to him it is immaterial whether 
the ‘order comes from him or from 
his guardian: in both cases the test is 
precisely the same: the suitability of the 
goods supplied, or the benefits conferred, 
having regard to the social status and 
condition in life of the minor, and to his 
aciyal requirements at the time of the 
transaction. e 

The onusof proof lies on the creditor, 
asis explainedin Nash v. Inman (4). He 
has to show first that goods or the money 
which represents them are suitable to the 
condition in life of the infant; 

“and: secondly, that they are suitable to his actual 
requiremente atthe time; or in other words that 


the infant has not got a supply from -- other 
sources,” 
be 


This second proposition is also to 

found in Barnesv. Taye (5) and Johnstone 
v. Marks (6). 
z The only other aspect of the law which 
it is necessary to consider is what I 
might term the respective functions of 
Judge and jury on these questions. This 
was settled in Ryder v. Wombwell (7) and 
has been lucidly explained in Salmond and 
Winfield’s Law of Contracts, p. 457: 

“The Judge must determine whether there is 
evidence to goto the j which may reasonably 
satisfy them that the things are necessaries. If 
there is not, he must withdraw the case from the 
jury; and he ought to do so if the particular 
articla in question is such that in normal cir- 
cumstances it is not necessary for maintaining the 
minor in hia status of life. The Judge must 
rat for himsslf what circumstances are nor- 


I cannot put it clearer than that. 

Turning nowtothe items in question 
here. Two of them refer to the rent which 
the defendants as tenants owed the plait- 
if who was their lambardar. Of course 
they were boundto pay this and ‘so had 
legal authority to pledge their eredit for 
its dve payment, and what they could 
themselves have done, their guardian could 
, naturally do for them. No question, there- 
fore, arises about the minors’ liability on 
this score: Lalchand v. Narhar (8). 

Then there are three items of cotton 
seed which were supplied each time in 
the sowing season. The defendants are 


(4) (1908) 2 KB 1. 

(5)(1884)13QBD 410; 53LJ QB 567; 51L T 
999; 33 WR 15; 48 J P 664, 

(6) (1887) 19 Q B D 509: 57 LIQB 6,35 WR 


(7), (1868) 4 Ex. 32; 38 LJ Ex. 8; 19LT 491; 17 
i67 
KO 34 N L R54; 89 Ind. Ogs, 896; A I R 1926 Nag. 
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agriculturists and considering the extent 
of their estate, the quantities supplied 
were by no+means abnormal, and Bansilal, 
(P. W. No. 1) tells us definitely that that 
much seed was actually required for the 
purpose. Therefore, the first condition 
which the law imposes is satisfied, and 
the onlything left isto see whether the 
minors were already sufficiently supplied 
with seed.* This of course is a question 
of fagt and not of law. 

Now, as I have said, the burden of proof 
is on the creditor, but of course he can 
discharge it in any ofthe ways allowed 
by law. It isnot necessary in every case 
to bavedirect evidence. In the case. of 
cultivators in these Provinces one kKnows— 
and of course Judges can take judicial 
notice of the usual life and habits of the 
people.among whom they live; there is 
usually noother method of determining what 
is normal—that cultivators do not ordinarily 
store seed from yearto year for sowing 
purposes for the following year. Their 
habit is to sell, and in the case of food- 
stuffs to sell and eatup, all they harvest 
Then when seed time comes round agai 
they borrow what they require for sowing 
their fields and re-pay in due course from 
what their industry yields them. l 

Then we have the evidence of Bansilal 
(P. W. No. 1) who states that the minors’ 
guardian came to him along with some of 
her servants and said tht the land would 
suffer if cotton seed were nob given to 
her. Now of course the fact that the 
minors guardian comes and asks for seed 
nod says hese things . may not always be 
conclusive in itself to’prove that it was 
really requived, but it is a fact to be 
taken into consideration along with other 
evidence that ordinarily a guardian looks 
after the minor's interests, especially as 
the defendunt himself, now that he is 
major, says that he has full confidence in 
hig mother and gives no details of her 
extravagance or mismanagement during 
his minority. It would be placing an 
impossible burden on the plaintiff to ex- 
clude such evidence -altogether and would, 
in the end, defeat the very purpose of the 
rule which is for the protection and benefit 
of the infant, namely, to enable him to live 
in a reasonable degree of comfort. 

Then there is the evidence of the de- 
fendant himself as D. W. No, 1. He says 
that when he took over the management of 
the estate; he found it “impossible to carry 
on without borrowing seed for sowing and 
money for weeding. All this is evidence 
a 
$ : 
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on which the lower Appellate Court's 
finding that the seed advanced was neces- 
sary can be based. Whether it.ought to 
be enough to discharge the onus in this 
particular case is not for me to determine. 
I am not a Judge of fact. ‘All that I 
can decideis whether there is the neces- 
sary scintilla of evidence on which a finding 
can legally be based. I hold there is. 
The same remarks apply tothe money 
borrowed for weeding the ground, and all 
that I need say in respect of this is that 
the term “necessaries” is not confined to 
goods, 
“Ib can include other things such as good 
teaching and instruction whereby the minor 
may profit himself afterwards, and also 
money to enable him to obtain these 
necessaries. For example, the term has 
been held to include costs incurred in 
defending a suit to save the minor's pto 
perty: Watkins v. Bhunnoo Baboo (9) and 


. to defend him in a criminal prosecution: 


Sham Charan Mal v. Debya Singh (10) sgo 
also reasonable marriage expenses of a 
sister: Nandan Prasad v. Ajudhta Prasad 
(11) or other co-parceners; Sundarabat v. 
Shivnarayana (12) and such. religious cere- 
monies as the minor would have had to 
perform if he had been an adult: Maha- 
rana Shri Ramalsingji v. Vadilal Vakhat- 
chand (3). 


I turn next to the money borrowed for 
the marriages. Here again it was bor 
Towed by .the guardian, and we have 
the evidence of Bansilal (P. W. No. 1) and 
Mahadeo (P. W. No. 7) who say that she 
assured them that the marriages could 
not be performed unless the money was 
advanced. This coupled with the evidence 
of Maruti (P. W. No. 5) who states that 
“she was then in need of money" is enough 
to furnish foundation for the lower Ap- 
pellate Court's finding on this point. Às 
regards the law, reasonable marriage ex- 
penses ofa minor have been upheld in 
Makundi v. Sarabsukh (13) and Jugessur 
Sircar +. Nalambur Biswas (14) I also agree 
that. they are necessaries. The amonnt 
has been considered reagontble by the 
learned Judge of the lower Appellate Court 
who is himself a Hindu and go I uphold 
this item also. 

lt was arguedon the strength of a sen- 


(9)7 0140. ` 
9) 32 A $95: 5Tnd, 02 
; as. 418; 
ea | TALI 236, 
03 GA 
14) SWR 217. ! “ 
R , 
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tence in P. W.No.'s 4 (Mukaji) evidence 
that this was a kanyatan marriage in 
which the bride’s father bears all the ex- 
penses. This was not pleaded, and even 
if this is the right meaning of that word, 
all that the witness says is that girls 
father “offered his girl in merriage by 
kanyadan”. He does not say that the 
offer was accepted. I disallow the objec- 
tion. 4 
There remains only the ifbm of Rs. 67 
for Diwali expenses. Asregards this, I res- 
pectfully agree with the observatione of 
Folton, J. In Maharana Shri Ramalsingji 
v. Vadtlal Vakhatchand (3). 

“Doubtless, we have to determine what àre 
necessaries according to Hindu ideas, and a pil 
KUDA may be looked upon as beneficial. But we 
think we should be extending the meaning of the 
term “necessaries” very much beyond the meaning 
that has hitherto been assigned to the word if 
we were to sanchion asa binding charge on,the. 
defendant a debt ‘contracted for a pilgrimage not 
undertaken in setae of any urgent spiritual 
oy which it was obligatory on him to per, 
orm,” 


Of course the festival of Diwali is cele- 
brated among the classes to which the 
defendants belong, but it can be cele- 
brated in quite a modest way without 
expending much money. There are no 
ceremonies in connection with the festival 
that the minors would have been bound to 
perform if they had been adults, at such 
costs. I, therefore, hold that this was. not 
necessary and disallow the iten. 

The wxesult is that the appeal fails except 
as regards this item of Rs. 67. The lower 
Appellate Court's decree will, therefore, 
be modified by excluding this sum and 
interest on if at the rate allowed by the 
lower Appellate Court, from the decree. As 
the item bears such a small proportion to the 
amount for which the appeal fails, it is not 
worth while apportioning the costs mathe- 
matically. I, therefore, direct that the 
appellants will bear the respondent's cosis 
of this appeal less Rs. 5 which I apportion 
towards the appellants’ success. The costs 
in the lowerAppellate Court will be paid 
as decreed by it. 


N. Appeal modifie ’. 
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`~ LAHORE HIGH COURT 
First Civil Appeal No. 9 of 1937 
March 15, 1937 
i Bains, J 
PUNJAB OO-OPEKATIVE BANK, Lrp, 
LAHORE—Puaintips —AppBLLANT 
e versus 
Lala ISHAR DAS AND OTHRERB-—DHRENDANTS 
— RESPONDENTS 

Jyrisdiction— Suit on note executed by A, B, 
O and D—A Hareputing tt at place beyond Ocurt's 
jurisdiction—Note sent to O at Lahore—Under O's 
instructions note delivered by B to bank tn Lahore— 
Court at Lahore, if can proceed against A—Court re- 
een plaint so far as A was Bali pinang eho 
lies— Revision, 1 competency of—Rejectien, w r 
“ea oreta '—Civil Procedure Code (Att V of 
1 y 8. ; 

A ak was instituted in the Lahore Court by a 
certain bank in Lahore, against A, B, U and D on 
the basis of a pro-note executed by them. The 

ro-note was signed by A at Nawansher in the 
District of Hazara and gent toC at Lahore. Under 
C's instruction it was delivered by B to the bank. 
Since the pro-note was signed by A ata place which 
was beyond Court's jurisdiction, the Oourt ordered 
that the suit could not proceed against him: 

Held, that the order was tantamount to rejecting 
the plaint so far as A was concerned, and was, 
therefore, appealable; 

Held, also, that even though no appeal was com- 
petent, a revision would be competent, as the pro- 
ceeding, terminated so far as A was concerned, 
and there being 8 case decided within s. 115, Oivil 
Procedure Oode; 

Held, further, that the Lahore Oourt had jurisdic- 
tion to try the suit against A, the delivery having 
been made by B with his implied authority. 


F. C. A. from an order of the Senior Sub- 
Judge, Lahore, dated December 9, 1936. 


Mr. R. L. Chawla, for the Appellant. 

Mr. Amin Chand for Ishar Das and A. N. 
Kapur, for the Special Official Receiver, 
for the Respondents. 


Judgment—This is an appeal arising 
out of a suit for recovery of Rs. 50,287-0-6 on 
the basis of a pro-note executed in favour 
of the Punjab Co-operative Bank, Ltd., 
Lahore, by four persons, namely, Lala 
Harkishen Lal, Raja Sir Vaya Kishen Kaul, 
Rat Bahadur Lala Ishar Dasand Lala 
Sawan Mal. The suit was instituted in the 
Court of the Senior Subordinate Judge at 
Lahore and a preliminary objection was 
raised on behalf of Rai Bahadur Lala Ishar 
Das that the suit could not proceed against 
him at Lahore inasmuch as the pro-note 
was signed by him at Nawansher in the 
Hazara District. This objection has been 
upheld by the learned Senior Subordinate 
Judge and from thig decision the present 
appeal has been preferred. 

A preliminary objection is raised that no 
appeal is competent and that the appeal 
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could not even be treated as a petition for 
revision as prayed for by the appellant as 
the order was an interlocutory one. As to 
the first point, the learned Counsel for the 
appellant urged that the order was tanta- 
mount to rejection of the plaint so far as 
the defendant Rai Bahadur Ishar Das was 
concerned, and secondly, that in any case a 
revision woyld be competent as the proceed- 
ings terminated so far as Rai Bahadur 
Ishar, Das was concerned and, therefore, 
there was a case decided within the mean- 
ing of s. 115, Civil Procedure Code. Both 
these contentions appear to me to be sound. 
There is no doubt that there was one plaint 
only against the four defendants, but it 
was open to the plaintiff to file a suit 
against each of them separately on the 
basis of the pro-note. The mere fact that 
fourdefendants were included in one suit 
does not necessarily mean that there could 
not be rejection of the plaint so far as one 
of the defendants was concerned. In any 
case even if there was any doubton the 
point, it seems to me that a revision is com- 
petent as the proceedings terminated as 
against the defendant Ishar Das by the 
order passed by the learned Senior Subor- 
dinate Judge. It was urged that the plaint- 
iff applied later on for permission being 
given under s. 20,cl. (b), Civil Procedure 
Code, forthe suit to proceed against Raj 
Bahadur Ishar Das, but this fact cannot, I 
think, affect the question Whether the suit 
did or did not terminate against him with 
the order passed by the learned Senior Sub- 
ordinate Judge by which he held that the 
Lahore Court had no jurisdiction to try 
the suit as against Rai Bahadur Ishar Das. 
On merité, the only point for decision is 
whether the Lahore Court had jurisdiction 
in spite of the fact that the pro-note was 
signed by Rai Bahadur Ishar Das at Na- 
wansher inthe Hazara District. It is ad- 
mitted that the pro-note was sent by Raj 
Bahadur Ishar Das to Pandit Gwash Kaul 
who had sent it to him for signature 
under the instructions of Lala Ha:kishen Lal 
vide Ex. D-1. It appears from the evidence 
that the pro-note was actually delivered to 
the bank by Lala Sawan Mal under the 
instructions of Lala Harkishen Lal. In the 
circumstances, it seems to me that it may be 
legitimately inferred that Lala Sawan Mal 
had authority to deliver the pro-note on 
behalf of the defendant Ishar Das. In 
sending the pro-note. duly signed, Rai 
Bahelur Ishar Das defendant, did not 
impose any conditions as tothe person by 
whom the pro-note was to be delivered. The 
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pro note was sent to him under the instruc- 
tions of Lala Harkishen Lal and delivery 
was also made by Lala Sawan Mal under 
the inetructions of Lala Harkishen Lal. In 
view of these facta T hold that delivery was 
made hy a person whohad impliet authority 
to doso on behalf of Rai Bahadur Isbar 
Das and, therefore, the Lahore Court bad 
jurisdiction to try the suit against Rai 
Bahadur Ishar Das. 

I, therefore, set aside the order of the 
learned Senior Subordinate Judge and 
direct the suit to proceed against defendant 
Rai Babsdur Ishar Das. The appellant 
will get his costs of this appeal. 


D. Appeal allowed.* 


MADRAS HIGH COURT 
Oivil Revision Petition No. 944 of 1934 
January 29, 1937 
VENKATARAMANA Rao, J. 

R. S. SANKARANARAYANA REDDIAR— 

PRTITIONER 
LETSUS 

TALUK BOARD or ARUPPUKOTTAI— 
RESPONDENT 

Madras Local Boards Act (XIV of 1920, cs amended 
by Act XI of 1930), Sch. IV, rr. 11 and1l-A (5)— 
Notice by President to person to produce accounta— 
Person paying tncome-tax-— Profession tax assessed 
on different basis then required by Act—Levy of tax 
ts illegal. . , 

Whero a Local Board empowered to levy a tax 
adopts a basis different from that specified by the 
Act, which gives them the power, the levy is ultra 
vires. Alunictpal Council of Managlore v. Codial 
Bail Press (1), referred to, 

The President of a Taluq Board called on a person 
by notice to produce his accounts which the Pre- 
sident had no power to call for under cl. (5) of 
r. 11-A, Sch IV of Madras Talug Boards Act The 
person was assessed to the income-tax and yet he 
was agcsessed to the profession tax on basis different 
than required by the Act A 

Held, that the levy of the tax was illegal as 
the provisions of r. 11-A were not complied with and 
the President had disiegarded the provisions of 
r. 11 of Sch. IV. Municipal Council of Managalore 
y Codial Bail Press (1), relied on 

O. R. P. from the decree of the Sub- 
Judge, Devakottai, in A. 8. No. 37 of1933. 

Mr. A.Swaminatha Iyer, for the Peti- 
tioner. 

Mr. Ramaswamy Iyer, for the Respondent, 

Order.—The question in this civil revi- 
sion petition relates to the legality of 
the profession tax levied on the petitioner 
for two half-years, #.e., the half-year end- 
ing September 30, 1930 and the half- 
year ending March 81, 1931, by the Taluk 
Board of Aruppukottai in Ramnad Dis- 
trict. The amount levied was Rs. 100 
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for each half-year: notices of demand wer® 
served on the petitioner fer each half-year’s 
levy. He failed to prefer an appeal soon 
after the service of notice with referertce 
to the half-year ending September 30, 
1930, but he did it only after the service 
of notice with reference to the second 
half-year, for both half-years after 
paving the taxes levied. The appeal was 
filed on May 11, 1931, the date of sevice 
of notice being April 109 1931, and 
May 10 being a Sunday. The President 
of the Taluk Board rejected the appeal 
as time-barred without placing the memo- 
randum .of* appeal before the Board as 
he was bound to do. This action of the 
President is not justified before me: the 
levy is impeached as not being in accord- 
ance with the provisions of the Local 
Boards Act and the rules framed there- 
under. ; 
Two main grounds are alleged, namely: 
fa) No notice was served on the petitioner 
ealling on him to furnish a return as re- 
quired by r. 11-A of Sch. IV, Madras 
Local Boards Act, as amended by the 
Madras Act XI of 19:0; (14) The basis of 
taxation is wrong as being in contraven- 
tion of r.11 of Sch. IV of the said Act. The 
learned District Munsif, who tried the suit, 
found that pno notice under r. 11-A was 
served and that no evidence was adduced 
by the Taluk Board to prove that such a 
notice was served. The learned Subordi- 
nate Judge did not specifically give a fnd- 
ing in Tegard thereto, but only observed 
that the plaintiff admitted that a notice | 
was given. On a reference tothe plaint- 
iff's evidence. it will he seen that notice 
was given to him to produce his accounts, 
whech the President had no power to call 
for under cl. (5) of r. 11-A. Therefore it 
must be taken that the provisions of 
r. 11-A were not complied with. Tt is not 
disputed that the said Rule would be 
applicable to the case but for a Govern- 
ment Notification to which I shall pre- 
sently refer. Prima facie the levy would 
be illegal; so found the learned District 
Munsif. But, the levy was sought to be 
justified in appeal on the ground that the 
Talak Board was not bound to give a 
notice under r. 11-A, having regard to the 
Government Notifcation issued on Octo- 
ber 6, 1931, long after the levy. This 
contention prevailed with the Subordinate 
Judge, who reversed the decision of the 
District Munsif. Thesaid Notification runs 


„thus: 


“In exercise of the powers canferred by .179 


1838 - 


Madras District Municipalities Act, r. 12 of the 
schedule to the Madsas I.ocal Boards (Amend- 
ment Act 1930 (Madras X of 1930) (Amendment) 
Act of 1930 Madras Act XI of 1930) Governor 
acting with Ministers is. hereby pleased notwith- 
standing anything contained in the suid Act, to 
direct that Chairman of Mounicipal Councils, 
Presidents of e Panchayats shall have power and 
shall be deemed to have had power until Septem- 
ber 30, 1931, to levy profeasion-tax on companies 
and persons in respect of the half-years ending 
March 31, 1931, and September 30, 1931, respectively, 
without. serving edhe notice required by sub-r, (1) 
ofr. 10 or 11-A of Sch. IV to the Madras District 
Municipalities Act, 1920 (V of 1920) 
‘Madras Local Boards Act (Act XIV of 1920).” 


This Notification purports to have been 
issued under r 12 of the transitéry pro- 
visions of Madras Act XI of 1930. The 
said Rule is to this effect: 


“Tf any difficulty arises as to the first constitu- 


_tion or re-constitution of any Local Board after the 


commencement of this Act or otherwise in first 
giving effect to the provisions of this Act or of the 
said Act as amended by this Act the Local 
Government, as occasion may require, may by 
order do anything which appears to them necessa 
for the purpose of removing the difficulty.” > 


Prima facie the Notification cannot 
apply to the half-year ending Septem- 
ber 30, 1930. In regard to the half-vear 
ending March 33, 1931, it is extremely 
doubtful if Rule 12 could empower the 
Government to issue the Notification in 
uestion. Assuming, however, that the 
overnment had the power to do so, it 
seems to me that the basis cf taxation 
indicated in r. 11 should be followed. 
Rule 11 clearly says that “the income 
shall bs deemed to be” on a certain basis 
and in the case of a person assessed to 
income-tax for the year comprising the 
half-year in question, ““one half of the 
amount at which the profits and gains” of 
the business or the person against whom 
the levy is sought to be made ‘“‘ure cəm- 
puted under s. 10, Income Tax Act,1922, for 


“the purpose of assessing tbe income-tax”. 


It is not disputed that the petitioner was 
assessed to income-tax for the year 1930. 
31° (Vide Ex. A-1). Thea Taluk Boird 
must, therefore, be deemed to have dis- 
regarded the basis enjoined on them under 
the Act and tke Rules. Itis well settled 
that where a Local Board empowered to 
levy a tax adopts a basis different from 
that specified by the Act which gives 
them the power, the levy is ultra. vires: 
Vide Municipal Council of Mangalore v. 
Codial Bail Press (1). The levy is thus 
illegal in this case. I therefore reverse 
the decree of the learned Subordinate Judge 
and restore that of the District Munsaif. 


(1) 27 M 547: 
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I direct each party to bear his or their own 
costs throughout. 


N.S. Decree reversed. 


LAHORE HIGH COURT 
Oriminal Appeals Nos. 212 and 213 
of 1937 

° July 20, 1937 
2 Jat LAL AND BHIDH, JJ. 
EMPEROR—Prosgctror 
VET SUB 
J AGIRI LAL—Acovuszo—Responogvr 

Telegraphs Act (XIII of 1885), s. 27—Applicability 
—Offence under — Essenttgls of — Head telephone 
operator transmitting message on behalf of telephone 
owner without payment of charge—Charges not pay- 
able beforehand according to Rules—Operator’s duty 
to prepare memoranda and regtsterof calls for 
monthly tills’ —Allegation that he either omitted or 
prepared false memoranta—No offence held was com- 
mitted under s, 27 — Interpretation of Statutes — 
Statute to be interpreted according to plain meaning 
of words and sentences. 

Section 27, Telegraphs Act, contemplates, that the 
defrauding should be the result of the transmission 
of the message without recovering the prescribed 
charge. The section is intended only to apply to 
those cases in which the charge prescribed is re- 
coverable before transmission of the message. 

The allegation against a head operater at the 
telephone exchange was that he transmitted certain 
messages on behalf of a telephone-owner with the 
intention of defrauding Government. The charges 
for these messages were not payable before the trang- 
mission of the messages according tothe Rules, but 
it was the duty of the head operator to prepare 
certain memoranda and register the particulars of 
the calls, so as to furnishthe basis for the monthly 
bills to be submitted to thecaller for payment He 
was charged under s. 27, Telegraphs Act The pro- 
secution case was that he had either omitted to pre- 
pare these memoranda or had prepared false ones in 
order to defraud Government : 

Held, that ng offence was committed under s, 27 as 
the charge prescribed by the Government was not 
payable in advance as stated above and consequently 
there was nothing wrong inthemere transmission of 
a message without payment of the charge Even if 
the offefice consisted in omitting to record necessary 
particulars, it did not fall under 8. 27. 

The first and foremost canon of interpretation is 
that a statute should be construed according to the 
plain meaning of the words and sentences contained 
therein. | 

Or. A. from the order of the Sessions 
Judge, Lvallpur, dated November 14, 1936. 

Mr. Mohammad Monir, for the Crown. 

Mr. A. G. Maurice, for the Respondent. 

Bhide, J.—This judgment will dispose 
of Criminal Appeals Nos. 212 and 213 of 
1937, which arise out of two cases under 
s. 27, Telegraph Act, against the respond- 
ent Jagiri Lal. Three charges under this 
section were tried together in each of thege 
cases. The respondent was convicted by 
the trial Court on most of these counts, 
but the learned Sessions Judge having 
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acquitted him, the Local Government has 
preferred these appeals. The first impor- 
tant question which arises for decision in 
these appeals is whether the charges 
against the respondent fall properly under 
s. 27, Telegraph Act. The section runs as 
follows : 

“If any telegraph officer transmits by telegraph 
any message on which the charge pgescribed by 
the Government, or by a person licensed under this 
Act, as the casemay be, has not been paid, intending 
thereby to defraud the Government or that péraon, 
he shall be punished with imprisonment for a term 
aa may extend tothres years, or with fine, or with 

ot cA | 


The respondent Jagiri Lal was the Head 
Oper..tor at the telephone exchange at GoJra 
in the Lyallpur District and the allegation 
against him was that he transmitted cer- 
tuin messages on behalf of a telephone 
owner at Gojra, with the intention of de- 
frauding Government. The charges for these 
messages were admittedly not payable be- 
fore the transmission of the messages accord- 
ing to the Rules, but it was the duty of 
the respondent to prepare certain memo- 
randa and register the particulars of the 
calls, so as to furnish the basis for the 
monthly billa to be submitted to the caller 
for payment. The prosecution case was that 
the respondent had either omitted to pre- 
pare these memoranda or ‘had prepared 
false ones in order to defraud Government. 
Assuming for the *moment that he did so, 
the question for consideration is whether 
the charge would fall under s. 27, Tele- 
graph Act. The learned Sessions Judge 
has held that it would, though he has found 
in favour of the respondent on facts. But 
after carefully considering the wording of 
the section, it seems to me that the charge 
cannot properly be held to fall within its 
scope. The essence of the offence, according 
to the plain wording of the section Would 
appenr to be the transmission of a message 
on which the charge prescribed by the 
Government has not been paid, and the in- 
tention must be ‘thereby to defraud the 
Government’. Inthe present instance, the 
charge prescribed by the Government was 
not payable in advance as stated above 
and consequently there was nothing wrong 
in the mere transmission of a message with- 
out payment of the charge. It follows, there- 
fore, that the respondent could not intend to 
defraud the Government by the mere trans- 
mission of the message without payment. 
The section on the other hand, seems to me 
to contemplate that the defrauding should 
be the result of the transmission of the mes- 
- gage without recovering the prescribed 
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charge. The word ‘thereby’ and the context 
in which it occurs in the’ section is note: 
wortby in this connection. ; 

The learned Counsel for the Crown con- 
tended thatthe section is applicable as 
the message was one which was trans- 
mitted without recovering any cHarges, and 
the respondent either omitted to record the 
necessary particulars with respect to the call, 
or recorded false particulars. „But if this be, 
so, the offence would seem to consist in the 
omission to record the entries required by the. 
rules and not in the transmission of the 
message be en recovering the prescribed 
charge. “The section, however, says no- 
thing about omission torecord the particu- 
lars regarding the call. The fact appears 
tome to be thatthe section was intended 
only to apply to those casesin which the 
charge prescribed was recoverable before 
transmission of the message and the situa- 
tion which has arisen in the present case 
was not contemplated by the framers of 
the section. The marginal note of the sec- 
tion also would seem tosupport this view. 
The construction sought to be plased on 
the section by the learned Counsel for the 
Orown appears to me to be a forced one. 
The first and foremost canon of interpreta- 
tion is thata statute should be construed 
according to the plain meaning of the words 
and sentences contained therein and apply- 
ing the test, I-feel no hesitation in holding, 
that the charges against the respondent do 
not fall. properly within the purview of 
8. 27 of the Telegraph Act. The acts, alleg- 
ed, might constitute offences under the 
Indian Penal Oode, but the respondent was 
not charged with any other offence and it 
is, therefore, not necessary to consider that 
aspect of the question for the purpose of the 
present appeals. 

On the above finding, it is unnecessary 
to discuss the findings of facts of the 
learned Sessions Judge. I would according- 


ly dismiss these appeals. ° 
Jal Lal, J.—I agree. 


5. Appeals dismissed. 





RANGOON HIGH COURT 
Civil Miscellaneous Application No. 48 of 
1937 


November 10, 1937 . 
Roseets, C. J. AND DUNKLay, J. 
In the matter of U PO AUNG, Hieaur 
Grapa PLRADHR, SAGAING 
Legal Practitioners Act (XVIII of 1879), 2. 18— 


Pleader one of trustees of pagoda—He finding co- 
trustee depriving trust of money—Hé not reporting te 
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Police but undertaking reaponsibiitty Jor defalca- 
tions by co-trustee — Whether incurs any criminal 
oe ibility — No disciplinary action held could be 
taken 


A Pleader was an honorary treasuier of a certain 
pagoda. He failed to give information to the Police 
when he found that a co-trustee of his had deprived 
the trust of money, but rather preferred todeal with 
his co-trustee mercifully and make himself morally 
responsible for the defalcation and undertake 1es- 
poneibility for the defaleation which had arisen. 

Held, that the Pleader did not incur any criminal 
reaponsibility. Even if he might be negligent in his 
duties, he was na guilty of any kind ot misconduct 
which would justify disciplinary action being taken 
against him. 

Mr. A. N. Basu, for the Respondent. 

Roberts, C. J.—In this case we have to 
consider the conduct of one U Po Aung, a 
Higher Grade Pleader of Sagaing, upon a 
report by the District Judge of Sagaing 
with a View to taking action under s. 13, 
Legal Practitioners Act, 1879, and although 
we think that the report is in many res- 
petits misconceived, we are glad, in view 
of the attitude which appears to have 
been adopted by persons occupying res- 
ponsible positions at Sayaing, to have this 
opportunity of removing the stigma which 
has been unjustly cast upon a Higker 
Grade Pleader whose conduct seems to 
have bezn above reproach. It appears 
that he was the honorary treasurer of 
the Aungmyelawka Pagoda in Sagaing 
of which one. U Tha Tun was the Presi- 
dent; and it may be that with the other 
duties which U Po Aung had he was 
unable to give all the- attention which he 
might have desired tu give tc his duties as 
honorary treasurer. Tha Tun, the 
President, appéars to have undertaken to 
collect certain rents and to have taken the 
accounts into his own hands, and at a 
date, scme three months before U Tha 
Tun'’s death, he confessed to U Po Aung 
that he had not gct the money to pay the 
rents which were supposed to have been 
collected, and he gave U Po Aung an 
acknowledgment for Ra. 358-3-0. 

There is from first to last no suggestion 
thet U Po Aung connived in any mis- 
appropriation about 10 be committed by 
U Tha Tun. When he became aware of 
the circumstances he had two courses open 
to him: he might have informed the Police 
and there would have then been a criminal 
prosecution of this man -who, as it turned 
out, was practically on Lis deathbed, and 
the pagoda‘ would have lost the money: he 
might on the other hand have hoped that 
the money would be paid and refrained 
from making any report and have made a 
mental resolve, afterwards implementing 
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that resolve by his conduct, to consider 
himself morally responsible lest any loss 
should fall upon the pagoda. U Po Aung 
adopted the Jatter course and speaking for 
myself, I am far from saying that it is not 
the course, I myself should have adopted 
under the same circumstances. When U 
Tha Tun died, he sued the estate upon the 
acknowledgment, and it is not for as to 
say why so decree was granted to Lim 
since that matter is not the subject of an 
appesl, However, he has acknowledged 
moral re:ponsibility for this sum of money 
and to that extent has protected the 
pagoda from loss: Rs. 138-3-0 has already 
been paid in part liquidation of the debt. 

It was suggested in a letter to which 
our attention has been drawn that U Po 
Aung might have been criminally liable, 


but we fail to see what crime he could 


possibly be alleged to have committed : 
and it 18 not made clear by the learned 
District Judge in his report to us under 
what sub-section of s. 13, Legal Practi- 
tioners Act, he suggests that the High 
Court should take action. Sub-section (b) 
deals with misconduct in the discharge of a 
professional cluty, and that is not alleged 
here; and we think that the learned District 
Judge, if he had brought his mind to bear 
upon the question under what sub-section 
action must be taken, would probably have 
been driven to suggests sub-s. (f), which 
says that the High Uourt may dismiss any 
Pleader for any reasonable cause. Tue 
cause for which we are asked to take dis- 
ciplinary action against U Po Aung is no 
more than that he failed to give aforma- 
tion to the Police when he found that a 
co-tiustee of his had deprived the trust ot 
money; but rather preferred to deal with 
his co-trustee mercifully and make him- 
self morally responsible for the defalcation. 
and undertake responsibility for the defal- 
cation which had arsen. It is enough to 
say that if we were to take action of a 
disciplinary character against an Advocate 
under circumstances like these, no Advo- 


“Gate who had been swindled would be safe 


unless he criminally prosecuted the person 
who had swindled him, and there would 
be no room for forgiveness or forbearance 
to be shown by an Advocate of the High 
Court because of his position, although 
such forgiveness and forbearance is unl- 
versally considered to be a virtue when 
practised by other men. Tnis is a position 
which of course is urftenable, and we are 
glad to have the opportunity of saying 
that. in our opinion U Po Aung behaved 
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throughout, so far as his profesional duties 
are concerned, with perfect propriety. 

Dunkley, J—I agree. No doubt the 
last three years before U Tha Tun’s death 
U Po Aung was negligent in, carrying out 
his duties as honorary treasurer of this 
trust. He has not denied that he was negli- 
gent, and has admitted that because of his 
negligence he is responsible tos make gocd 
the defalcations of U Tha Tun, The sug- 
gestion that he incurred any ‘criminel res- 
ponsibility is preposterous. When the 
defalcations were brought to his notice he 
did everything in his power to protect the 
trust funds from. lcss, and although in 
consequence of U Tha Tun’s death the 
acknowledgment which he obtained from 
U Tha Tun has proved inthe event to be 
worthless, he has now re-paid a consider- 
able portion of the amount due to the 
trust out of his own pocket, and wiil, 
without doubt, in due course re-pay the 
balance. In these circumstances I cannot 
understand how it can be said that U Po 
Aung has been guilty of any kind of mis- 
conduct which would justify disciplinary 
action being taken against him. 


8: Orde raccordingly. 


ret manub 


MADRAS HIGH COURT 
Civil Appeal No. 228 of 1935 
August 3, 1937 
V BNKATASUBBA Kao AND Newsam, Jd. 


Ra. AL Rm. ÅLAGAPPA OHETTIAR AND ` 


ANOTHER~ APPELLANTS 
VETSEUSB 
KANNAPPA CHETTIAR AND “UTHER — 
RESPUNDENTS 

Provincial Insolvency Act (V of 1920), s 28— 
Asset-~Hindu father, manager of trading family— 
Insolvency of— His power tosell son's share whether 
his aseet—Insolvency—Adminisiration of insolvent's 
estate — Realization and disirtbutton should le carried 
out by aon agency— Purchaser from Oficial 
Assignee should not be allowed to pay creditors direct- 


"The word ‘ asset” 18 sufficiently wide toembrace 
the father’s right to bind his son’s share for proper 
reasons. The power, therefore, of a Hindu father, 
manager of a trading family, to sell his sons’ share 
is an asset of -the insolvent father 

Any deviation from the letter or the spirit of ım- 
solvency law 1s calculated to open the door to fraud 
and profiteering, Both the realization and the dis- 
tribution of the assets of an insolvent should be 
entirely carried out by cfficialagency. That 15 the 
only safeguard provided both for the insolvent and 
for his creditors <A purchaser fiom the Official 
Assignee ofan insolvqnt’s assets should never be 
allowed to pay oreditors direct out of his purchase 
- money. 

A composition between an insolvent and his ere 
diters anda sale of an insolvent’s aasets by the 
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Official Assignee are two distinct things and shoulo 
be kept distinct. When the two are combined im 
one hybrid transaction, the issue of the unnatura¥ 
union must necessarily be of doubtful character. 


O. A. against the decree of the Sub-Judge, 
Devakotiai, in O.8. No. 75 of 1931. 

Messrs. B. Sitarama Rao and V. Rama- 
swami Iyer, for the Appellants. 

Messrs. S. Parthasarathy and V. K.Thiru- 
venkatachariar, for the Respondents. 


Newsam, J.—The plainfiffs’ suit for a 
declaration of their title to a house has 
been decreed. The two defendants appeal. 
The relevant facts may be briefly stated 
as fodows: In I. P. No, 2 of 1927 on the 
file of the Rangoon High Oourt, a firm of 
Nattukottai Ohettiar, of which the father 
of each defendant was a partner, was 
adjudicated insolvent. On January 17, 1928, 
what is described as a composition scheme 
was approved by the Court in an order 
which has been exhibited as D. The terms 
were as follows: The Official Assignee 
was 10 be paid his expenses and his com- 
mission ; the creditors agreed to receive 
and were guaranteed payment of five annas 
in the rupee by two Ohettiar firms, who 
were Cescribed as sureties but who were 
in reality purchasers of the entire assets 
of the insolvent firm. In pursuance of 
this scheme, the purchasers of the assets 
paid Rs. 52,173-9-9 privately to certain 
creditors and Rs. 53,450 to the Official 
Assignee for distributicn to the remaining 
creditors These payments amounted to 
paying five annasin the rupee of the insol- 


vent firm’s liabilities. Thereupon by a deed 
of indenture dated February 22, 1928 
(Ex. E), the Official Assignee tiansferred 
all the assets of the nsolvents described 
fn theirschedule with all the right, title 
and interest of the said insolvents therein 
to the’ sureties (or rather purchasers). On 
September 28, 1929, tLe prrchaser sold the 
suit house to the plaintiff (Meyappa Ohetly} 
for Rs. 75,000. 

The defendants (appellants) are the un- 
divided sons of the insolvent partners. The 
chief argument developed on their bebalM 
is that the order cfithe High Cout, Ran 
gocn, caly empow ered the Official Assignee 
to convey “assets of the insolvents now 
vested in him”. The power of a Hindi 
father, manager of a tiading family, to sel 
his sons’ share is uct, it is argued, ar 
aecet of the insolvent father. It is ar 
obligation of the scns to their father's cre 
ditois, it is said, on the contrary, wear 
of opmion that it isa pious obligation o» 
the sons to their father, which can ohl, 
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be evaded by attacking the father’s debts 
as immoral. No such attempt has been 
made inthis case We farther think that 
the word “asset” is sufficiently wide to 
embrace the father’s right to bind. ‘his 
son's share-for proper reasons. It undoubt- 
edly enhgnces a Hindu father’s credit 
that he is entitled to pledge his sons’ 
“shares for the good of the family business. 
This right is, therefore, an asset. The 
Same. result «an be reached in another 
‘way: Admittedly ihe insolvent fathers’ 
power to sell their sons’ ‘share does vest 
in the Official Assignee. Admittedly also, 
this power was exercised by -the, Official 
Assignee under Ex. H, for he conveyed all 
the right, title andinterest of the insol- 
‘vents. There is absolutely nothing in the 
order of the High Court (Ex. D; which 
negative or forbade the exercise of this 
power. Oonsequently the sons’ share was 
validly conveyed. 

We overrule this contention. But before 
leaving this part of the case it may not 
be out of place to make a few general 
remarks on the administration of bankrupt 
estates. Any deviation from the letter or 
the spirit of insolvency law is calculated 
to open the door to fraud and profiteering. 
Ib is far from our purpose to criticize what 
has happened in this case, but to express 
our Views as to what ought to he done in 
all cases. We think that both the-realiza- 
tion and the distribution .of the assets of 
an insolvent should be entirely carried out 
by. official agency.” That isthe only safe- 

uard provided both for the insolvent and 
or his creditors. Incidentally it is 
only way in which the Official Assignee 
can properly earn his commission. We 
are strongly of the opinicn that a purchaser 
from the Official Assignee of an insolvent's 
assets should. never be allowed- to pay 
creditors direct out of his purchase money. 

Moreover, a Composition between an 
insolvent and his creditors and a sale of 
aif insolvent’s assets by the Official Assig- 
nee are two distinct things and should be 


kept distinct. When the two are'combined 


in one hybrid transaction, the issue of the 
unnatural union must necessarily be of 
doubtful character. We express ourselves 
thus strongly because, while aware of the 
practice which exists both here and else- 
where, we think that a stricter adberence 
to the underlying principles of tho Insol- 
vency Act would clarify its complexities 
and inspire greater confidence by 1educ- 
ing the opportunities for fraud and specu- 
lation in bankrupt estates. ` > ~=) 


“paU PARMANAND v GopaLeao (NAG.) 
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The ather point taken in appeal is that 
there was a secret agreement between one- 
of the insolvents (defendant No 2's father) 
and the transferees from the Official Assig- 
nee whereby.the latter, in return for the 
former's hélp in realizing assets and a 
cash consideration of Rs. 5,000 promised 
to leave each insolvent brother his house. 
Now this yas obviously a fraudulent agree- 
ment, assuming it to bea true agreement. 
lt ig an agreement which we cannot ccun- 
tenance, being asecret collusive agreement 
hy the appellants’ insolvent fathers and 
the purchasers of their sasets from the 
Official Assignee not to make all their 
assets available to their creditors but to 
reserve something—in other words to de- 
feat the very object of the insolvency 
proceedings. That is clearly against public 
policy, and we can only add that the very 
fact that such an agreement should be 
openly pleaded is evidence that in ingol- 
vency matters dishonesty is a commonplace. 
We dismiss this appeal with costs. 

N.*8, Appeal dismissed. 
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NAGPUR HIGH COURT i 
Civil Revision - Application No. 662 
of 1935 
March 2, 1937 
PoLLooK, J. 
_ DAU PARMANAND—Apptioant 
VOTEUS . ' 
GOPALRAO— NON-ÅPPLIOANT ° 
Hindu Law—Alienation~Widow—Debt incurred 
for legal anna WA eag binding on estate after 
her death wia rge not formally created ; 
Under Hin u Law, 8 debt incurred by a widow for 
legal necessity is binding on the estate after her 
death whether a charge was formally created or not 
Dhondo Yeshwant Kulkarni v, Mishrilal Suraj Mal 
(5) and? Karim-ud-din v. Gobind Krishna Narain 
(15), relied on, Dhiraj Singh v.- Manga Ram (3) and 
Kallu v. Faiyaz Alt Khan (14), dissented from 
- [Case-law discussed | f l 
O. R. A: -of the decree ofthe Court of 
the Judge, Small Causes, Drug, dated 
October 19, 1985, in O. B. No. 294 of 
1935. 
Messrs. A. Razak and B. T, Amlekar. for 
the Applicant. oe 
Mr. D. N. Chowdhari, R. B., for the 
Applicant. 


Order.—On October 1, 1933, Musammat 


Non- 


‘Sumand Kuar Bai, the widow of Ramratan 


Sao, borrowed Rs. 114 from the plaintif 
and executed a receipt in whichit wag 
stated -that- she borrowed the money to 
repair her house. This house was part of 


- jinto the 
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-the estate that she inherited as the heir 
of her husband and on her death it passed 
hands of the defendant as her 
husband's reversioner. The question is 
whether the plaintiff is entitled to recover 
his money cut of the estate. . 

It has been established that the house 
was in need ofrepairs at the time when 
this money was borrowed and that it was 
repaired. It has not been sugested that 
Rs. 145 was in excess of the amount spent 
on the repairs, but it has been cont&nded 
that there is evidence to show that Musam- 
mat Sumand Kuar Bai had sufficient money 
in her handsto pay for these repairs with- 
out borrowing. There was no plea to that 
effect; the defendant's actual plea was that 
there wasno legal necessity. This is an 
admirable example of how not to plead, for 
it is the party's duty to plead the facts on 
which he reliesand not the law. As the 
defendant did not plead that Musammat 
Sumand Kuar had sufficient funds to pay 
for those repairs, the evidence on that 
point cannot be looked at. 

“It must, therefore, be held that the money 
was borrowed for legal necessity, ss the 
lower Court has held. < 

There remains the question whether the 
estate is liable for this debt after the 
widow's death. At p. 208 of the 8th Edition 
of Mulla’s Hindu Law the positicn is 
stated as follows :— 

“As regards, ordinary debts incurred for a legal 
necessity there is a conflict of opinion whether if 
the debt is not secured by a ra coy or acharge 
on the. estate, the estate is liable the hands of 
the reversioners after the widow's death. It has 
been held by the High Oourtsof Bombay Bhag- 
wantrao Abazi v. Ramnath Kaniram (1) Madras Re- 
guila Jogayya v. N. Venkatarathnamma (2) and 
Allahabad Dhiraj Singh v. Manga Ram (3). that 
the estate is not liable in such a case the resson 
given being that a creditor who has accepted 
the personal liability of a widow is not entitled 
to proceed against the estate. On the other hand, 
it has been held by the High Court of Calcutta 
Ramcoomar Mitter v. Ichamoyt Dasi (4) that the debt 
being incurred for a legal necessity, the estate is 
liable even if no moltgage or charge is created on 
the estate.” 

It must be noted that the Bombay 
case cited has since been overruled in 
Dhondo Yeshwant Kulkarni v. Mishrilal 
Suraj Mal (5) and the learned author 
does not indicate his own opinion on the 


(1) 52 A 543; 111 Ind. Cas, 704; AIR 1938 Bom. 
810; 30 Bom, L R os], 

(2) 33 M 493; 5 Ind. Oss, 271; 7M L T112; 20 M 
L J 4 3; (0910 MWN az. 

(3) 19 A 300; A W N 1897, 69. 

(4) 60 30; 6 O L R 429; b Ind, Jur. 579, 

(9) 60 B 311; 160 Ind. Oas, 1048; 38Bom. LR 6; 
A JR 1836 Bom. 59; 6 R B 290. 
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point. On the other hand, in Sarkar’s 
Hindu Law at p. 816 of the 7th Edition, the 


learned author states: 

“The actual reversioner succeeding to the | pos- 
session of the estate after the death of the widow 
is bound to pay off the debts contracted by the 
widow for a valid purpose for which she might 
have alienated any portion of the estate, although 
the debts were not charged uponthé esiate. 

It was go held by the Oalcoutta High Court in 
the case of Ramcoomar Mitter v. Ishamoy+ Dast (4) 
in which a widow had borrowed money for the 
purposes of defrayıng the marriage, expenees of the 
daughter of a son who had predeceased his father 
and died without re-peying the debt. But the 
Allahabad Dhiraj Singh v. Manga Ram (3) and 
Bombay Bhagwantrao Abazi v. Ramnath Kaniram 
(1) High Oeurts dissent from this view.” 

He then goeson to give reasons for 
this view, relying mainly on the judgment 
of Sir Lawrence Jenkins, O. J. in Sakar- 
bhai v. Maganlal (6) and dissenting from 
the subsequent distinction made in Bhag- 
wantrao Abaji v. Ramnath Kaniram (1) 


between trade debts and other debts. ; 
(7), 


In Anandrao v. Annapurnabar 
Boge, J., stated: 

“There can be no doubt that when a Hindu widow 
obtains a loan,she is at liberty to bind herself 

reonally. She is also entitled to bind her hus- 

d's estate, when the purpose for which she 
borrowed was a necessary one. Whether in any 
particular case she intended to dothe oneor the 
other must be gathered from allthe surrounding 
circumstances " | 
and he e:ted the dictum of Mookerjee, d., 
in Rameshwar Mondal v. Provabatt Debs 
(8) that, h 

"In this reapect there is no real distinction in 
principle between a case where a charge is for- 
mally caeated by the widow, and another where 
she executes a bond for the money advanced.” 

Sir Lawrence Jenkins, ©. J., 10 an ela- 
borate judgment in Sakarbai. v. Maganlal 
(6) stated at p. 215. 

“I have been unable to find anything which 
leads tothe inference that a debt secured by 
a specific alienation is in Hindu Law regarded 
with greater favour than one not so secured... 

Two fundamental rules areto be found in the 
texts: (a) that he who takes the estate must be 
made to pay the debts of it, and (b) that a debt 
contracted for the use ofthe family must be paid 
by the head of the family;” * 
and he goes on to ask at p. 219*: 

_ “If, then, the text do not attribute a more bind- 
ing operation to a debt secured by a specific 
charge, is there any principle established by the 
authorities binding on uy which requiree that 
we should answer the reference in thenegative?” | 

He came tothe conclusion that there is 
not. This case was distinguished 10 Bhag- 
wantrao Abaji v. Ramnath Kaniram (1) 

(6) 26 B 208;3 Bom LR 738. : 

(7) TLR 1937 Nag. 2; 174 Ind. Oas. 382 (2); AIK 
1937 Nag. 299; 10 R N 379. 

8) 19 O W N5313; 25 Ind Oas. 84; 200 Ld 33; A 
Ik 1915 Oal 141. 
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6n the ground that Sir Lawrence 
Jenkins, O. J, hag dealt with trade debts, 
and it was held that property in the hands 
of 4 reversioner was not liable to satisfy 
uncharged debts, other than trade debts, 
incurred by the widow. In Kongsht v. 
Kandaji, (9) Jackson, A. J. O., stated that 
he was not much impressed by this dis- 
tinction, and in Sarkar's Hindu- Law it is 
described at p. 818a8 a distinction without 
difference. In” Lalit Mohan Pal Rey v. 
Srimatt Dayamoyi (10), their Lordships 
cited with approval the dictum of the Oal- 
cutta High Ocurt that 

“It is possible that although no charge® wgs creat- 
ed, the -original debt having been for lawful pur- 
poses, the creditor might have recovered his debt 
Tn the estate left by Bharat, ifhe had chosen to 

o go.” 

In Dhondo Yeshwant Kulkarni v. Mishri- 
lal Suraj Mal (5) the learned Judges re- 
marked, ik 

“We are of opinion that there is no warrant 
in Hindu Law for making a distinction between 
secured and unsecured debts provided they are 
both for legal necessity. We prefer the reasons 
given in the ull Bench case of Sakarbat v. 
Maganlal (6) on this point to those inthe case of 
Gadgeppa Desai v Appaji Jiwanrao (ll) and we 
think thatin so faras the latter decision rests 
on such distinction, it is not correct. It follows 
that the decision in Bhagwantrao Abaji v. Ram- 
nath Kantram (1) which follows Gadgeppa Desai 
v. Appajt Jiwanrao (11) on this point; 18 also not 
correct. For the same reasons the decisions in 
Ramcoomar Mitter v. Ichamoyi Dasi (4) and Hurry 
Mohan Roy v. Ganesh Chunder Doss (12) seem to-usto 
bs good law, and those in Ramasamt Mudaliar v. 
Seliattammal (23), Dhiraj Singh v. Manga Kam: (3) 
and Kallu v. Faiyas Ali Khan (14) are erro- 
neous,” | 
- The learned Judges concluded by hold- 
ing that the reversioners obligation 
depended on the purpose of the debt 
rather than on the intention of the parties 
contrasting it. It may be noted that, the 
decision in Ramasamt Mudaltar v. Sel- 
lattammal (13).has been dissented from in 
Regulla Jogayya v. N. Vencatarathnamma 
(2), where the learned Judges remarked: | 

“In Our opinion no distinction can be properly 
drawn between the case where a charge is formally 
created and the case ‘in: which the creditor lends 
for the necessary purposes of the estate to the 
widow as representative of the estate.” 

It, therefore, appeara that the Allahabad 
High Oourt stands alone in holding that 
an uncharged debt properly incurred by 
a widow is not binding on the estate after 


(9) AI R 1929 Nag. 191; 117 Ind.: Cas, 266. 
a9 AIR 1937 P O 41; 1053 Ind. Cas. 469; (1927) 
M W N 95; 52M L J 426,29 Bom. L R 79985 L 
W 709; 450 L J404 (P O). 
. (11) 3 B 237. aca 
(12) 10 O 823, l 
(13) 4 M 375. i $ 
(14) 30 A 394; 5 A LJ 367;'A W N 1908, 173. 
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her death. The decisionof the Bombay 
High Court in. Dhondo Yeshwant Kulkarni 
y. Mishrilal Suraj Mal (5) appears to be 
in consonance with the principle laid 
down by their Lordships of the Privy 
Council in” Karim-ud-Din v. Gobind 
Krishna Narain (15) where they remark- 
ET preservation of the estate, and the costs 
of -litigation ‘Yor that purpose, are objects which 


justify a widow in incurring debt and. alienating 


a suffcient amount of the property to discharge 
it (Mayne, Hindu Law, 7th Edition para. 327), 
Moreover, the general principle of Hindu Law, 
that he who takes the estate becomes liable for the 
debts ofthe estate, is especially applicable in a 
case like the present, where, but for the debt, the 
estate would have been lost to the respondents.” 

For these reasons I hold that a debt 
incurred by a widow for legal necessity is 
binding on the estate after her death whe- 
ther a charge was formally created or not. 
The application for revision is, therefore, 
allowed with costs, and there will be a 
decree for the plaintiff for Rs. 164-6-0 and 
costs against the defendant who will be 
liable not personally but only to the extent 
of the estate that has come to his- hands 
as a reversioner of Ramratan Sao. Ooun- 


sel’s fee Rs. 10. _ 
D. ; Revision allowed. 
(15) 36 IA 138; “3 Ind. Cas. 795; 3) A497;6A LJ 
807; 11 Bom -L R 91; 130 WNi1117;100LJI 243; 
19M-L J 687;6 MLT275(P QO), ` 
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OUDH CHIEF COURT 
Application No. 32 of 1936 
April 11, 1933 
Tomas, O. J. AND ZIA-UL Hagan, J. 
DWARKA PRASAD—DxoggB-HOLDER— ' 
å APPLICANT : 
; veTsUus ' 
MOHAMMAD TAQI HUSAIN—J voauent: 
‘ DRBTOR-— OPPOSITA PARTY 

U. P. Agriculturists' Relief Act (XXVII of 1934), 
sg, 2 (2), 30, Sch, ITI—Mutawall, a beneficiary 
under waqi—Whether can be agriculturist —Decres 
amended on February 1, 1936—Debt below Fs, 500 
and ‘unsecured—Rate of interest—-Costs—Act, if 

authorises Court to reduce tt. | | KAE 
Trustees can be regarded az agricalturists within 
the meaning of the definition of the term as given, 
in s. 9 (2) of the U. P. Agriculturists' Relief Act and 
there is no difference in principle between a trustee 
and.a mutawalli. A mutawallt, therefore, can be an 
agriculturist within the meaning of the U. P. Agr- 
culturists’ Relief Act. If the mutawallt of the waqf 
has beneficial ‘interest under the waqf, the fact 
whether the wagf was made before -or after borrow- 
ing money does. not affect the definition of “agri- 
culturist" contained inthe Act Bhawani Shanker, 
yv. Khurshed Jahdn (1), followed. Mohamad 
Musa Khan v. Sri Thak? Gopalji Maharaj (2), 
relied on. p i 
“Whére the dedree' is amended ón February 1, 
1936, and the debt is under Ras. 500, and unsecured, 


; N 


{ ` 
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. the rate of interest should be governed by s. 30 
and Sch. III of the Aot. 

The U P. Agriculturists’ Relief Act does not autho- 
rise a Court to make any reduction in the amount of 


costs allowed under the original decree Gauri 
Shanker v, Ganga Bakhsh Singh (3), followed. 


App. for revision of the order of the 
Judge, Emall Cause Court, Lucknow, dated 
February 1, 1936. 

Mi. Gaya Prasad Srivastava, for the 
Applicant. . 

Mr. B. N. Sharga, for the Opposite Party. 

Judgment.—This is an application for 
revision of an order of the learned Judge, 
Small Cause Court, Lucknow, amending a 
decree for his Court under ss. 5 and 30 of 
the U. P. Agriculturists’ Relief Act. The 
decree -in favour of the plaintiff-applicant 
was passed on October 3, 1933, for recovery 
of Rs. 750 with costs and fature interest 
at 6 per cent. per annum on a suit on & 
bond of Rs. 400. On the opposite party's 
applicaticn under the Agriculturists’ Relief 
Act, the learned Judge amended the decree 
on February 1, 1936, in this manner that 
the contractual rate of interest which had 
been reduced from 374 per cent. per annum 
by the trial Judge to 24 percent. per annum 
was further reduced to 10 per cent. per 
annum, the debt having been borrowed on 
February 2, 1930, He also made the costs 
recoverable by the plaintiff-applicant pro- 
portionate tothe amount decreed. Future 
intelest was ordered to run at 3 per cent. 
per annum fromethe date of the order and 
the decretal amount was made payable in 
twelve equal instalments falling due on 
October 3, 1937, and on the same date in 
the succeeding eleven years. It may be 
mentioned that the opposite party after 
borrowing money from the plaintiff appli- 
cant executed a deed of waqf alalaulad 
and he is now recorded in the revenue 
papers as being in possession as muta- 
walli. s 

The plaintiff decree-holder objects to tke 
order of tLe lower Oourt on several grounds. 
The first is that as the opposite party pays 
land revenue notin his personal capacity 
but as mutawallt of a wagf, he is not an 
agriculturist within the meaning of the 
Agriculturisis’ Relief Act. We do not 
agree with this contention. In the case of 
Bhawani Shankar v. Khurshed Jahan, 1937 
O. W. N. 740 (1), which was decided by a 
Full Bench, the question before the Full 
Bench was whether trustees can be regard- 
ed as egriculturists within the meaning of 


(1) 1937 O W N 740, 170 Ind. Cas. 742; A I R1937 
Quah 389; 1987 O L R485; (937) R D $495 108 O 
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of the Act and the Judges unanimously 
answered this question In the affirmative. 
It was conceded before us that there was 
no difference in principal between a trustee 
and a mutawalli. A mutawallt, therefore, 
can be an agriculturist within the meaning 
of the Agriculturists’ Relief Act.* The point 
was decided in the game manner by tke 
Allababad High Court in the case of 
Muhammad Musa Khan v., Sri Thakur 
Gopalji Maharaj, 1937 A. L. J.178 (2), in 
which it was held that if the mutawalli of a 
waqf has beneficial interest under the waqf 
then his payment of land revenue brings 
him unter the definition of agriculturist. 
In the present case it has been found that 
the opposite party is one of the benefci- 
aries under the waqf. The learned Counsel 
for the applicant contended that as the 
opposite pariy made a wagf of his property 
after borrowing money from the applicant, 
he should not get the benefit of the Agri- 
eulturiets’ Relief Act. We fail to see any 
force in this argument. In the Allahabad 
case also the facts were similar in that the 
mortgage was made in 1920 and it was after 
making the mortgage that the judgment- 
debtor executed a wagf alalaulad of his 
property. Moreover, the fact whether the . 
wagf was made before or after borrowing 
money deces not affect the definition of 
“apriculturist” contained in the Agricultu- 
rists’ Relief Act. We, therefore, overrule the 
plea raised on this point on behalf of the 
applicant and hold that the learned Judge 
of the Court below was right in applying 
the provisions of the Agriculturists’ Relief 
Act to the opposite party. 

The next objection of the learned Counsel 
for the applicant is as to the rate of interest 
fixed by the Court below. Heis, in our 
opinion, right in contending that the rate 
should be governed by s. 30 and Sch. III of 
the Act but he is not right in saying that 
that rate should be 14 per cent. per annum 
simple. The value of X was reduced .by 
Government from 4} to 34 with effect from 
May 8, 1935. and still further to 34 per cent. 
from January 15, 1936. As the decree was 
amended by the Court below on February 1, 
1936, the value of X at that time was 3} 
per cent. As the debt was under Rs. 500 
and was unsecured, the rate of interest 
according to Sch. IJI comes to & plus 94 
that is 122. We, therefore; hold that 
interest will run from the date of the debt 


(2) (1987) A L J 178; 168 Ind. Cas. 955; (1987) R D 
198; A I K 1987 All 344; 1937 A L R 428; 9 RA 
689; IL R (1937) AlL 509. 
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to that of suit not at 10 per cent. per annum 
but at 123 percent. per annum. 

The next objection of the applicant is to 
“the costs of the suit being made proportion- 
ate. This objection must also be accepted. 
It has been held in several cases [e. g. 
Guari Shankar v. Ganga Bakash Singh, 
1937 O. W. N. 130 {3)], that the Agricultu- 
rists' Relief Act does not authorise a Court 
Ko make any reduction in the amount of 
costs allowed under the original decree. 
We, therefore, set aside the order of the 
“Sourt below making the costs of suit pro- 
portionate to the amount decreed. 

The learned Counsel for the spplicant 
ralso. objects to future interest on the decree 
"being reduced from 6 per cent. to 3 per 
«ent. perannum. In view of the Full Bench 
«decision of this Oourtin Jhamman Lal v. 
Surat Singh, 1937 O. W. N. 550 (4), future 
interest on decrees passed before the pass- 
ung of the Act is governed by s. 30 and 
Sch. IIT of the Agriculturists’ Relief Act 
sand not by s. 4 of the Act. In the present 
sase the rate of future interest will remain 


sit was fixed in the original decree, name- 


Ky, 6 per cent. per annum. 
The last point urged was that the Oourt 


below should not have made the decretal 


amount payable in so large a number of 
mnstalments as twelve and that the date of 
he first instalment was unduly postponed 
by the Court below. With the first of these 
2ntentions we do not agree. It is not 
sontended before us that Chap LI of the 
Act applies to the opposite party. There- 
(ore, under proviso (l) to s. 3 (1) of the 
‘AAgriculturists’ Relief Act, instalments in 
‘he present case could have been fixed so 
38 to extent upto fifteen years from the 
late of the decree and the learned Judga 
the Oourt below was not wrong in mak- 
ng them extend over twelve years.. We, 
iowever, think that the order fixing October 
3, 1937, as the date on which the first in- 
wtalment was to be made was not just and 
roper. We make the first instalment due 
on October 7, 1938. 

The application is, therefore, partly 
lowed and the order of the Court below 
amending the decree modified in the light 
Í the findings recorded above. In view of 
he success and failure of the parties, we 
yder them to bear their own costs. 


D. Application partly allowed. 


(3) 1937 O W N 130; 166 Ind. Oas 288; 1987 OL 
“.8;9R O 301; (1937) R D 75; A I R 1937 Oudh x68, 
(4) 1937 O W N 580; 168 Ind. Oas 318; (1937) O L 
6 255; 9 R O 467; (1937) R D 235; A I B1937 Oudb 
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LAHORE HIGH COURT 
First Oivil Appeals Nos. 135 and 139 of 1936 
January 22, 1937 
ADDISON AND Din MOHAMMAD, JJ. 
Me. ROBERT BURROWES—ApraLLant 


. VETSUS 

Mers. ENID BURROW ES—Regsvonpsent, 

Divorce Act (IV of 1889), s. 22—Application for 
judicial By adie on ground of adultery, ete.— 
Evidence—Cirewmstantial evidence enabling reason- 
able inference of adultery—Suffictency of. 

Where adultery is alleged in a petition for judicial 
Separation under s. 23, Divorce Act, it is difficult 
to produce evidence of witnesses who may have 
seen the guilty party tn flagrante delicto and at 
most circumstantial evidence can be led from which 
a reasonable inference may be drawn of the guilty 
party having committed adultery. The only general 
rule that can be lsid down upon the subject is, 
that the circumstances must be such as would lead 
the guarded discretion of a reasonable and just man 
to the conclusion. G., O. Foster v. A. B. Foster (L), 
James Peter Sherring v. Shahsadi Sherring Jackson 
(2) and Mrs. Rose Hill v. Mr Luke O. Hill (3), 
distinguished. C. R. Gibbs v. Mra, E.M. Gibbs thy 
followed, 

F. O. A. from the decree of the District 
Judge, Rawalpindi, dated January 31, 1936. 

Mr. Amar Nath Chona, for the Appellant. 

Mr. Harcharan Singh, for the Respondent. 


Din Mohammad, J.—This judgment 
will dispose of Civil Appeals Nos. 130 and 
139 of 1938, which have been preferred by 
Mr. Robert Burrowes from a consvlidated 
judgment of the District Judge, Rawal- 
pindi, granting Mrs. Enid Burrowes, wife 
of Mr. Robert Burrowes, °a decree for 
judicial separation and alimony and dis- 
missing Mr. Robert Burrowes’ petition, for 
the dissolution of his marriage and dama- 
ges against the co-respondent, Mt.- Wallace. 
The petition for judicial separation and 
alimony was presented by Mrs. Burrowes 
on August 2, 1935, while the petition for 
dissolution of marriage was put in by Mr. 
Burroweg on August 21, 1935. Under 
s. 22, Divorce Act (IV of 1869), a decree 
for judicial separation can be obtained by 
a wife on the ground, among others, of 
adultery, or cruelty, and a decree for 
dissolution of marriage can be granted to 
a husband under s. 10 of the same Act 
on proof of adultery. The questions that 
arise for determination in this case, there- 
fore, are; (a) whetherit has been proved 
by Mrs. Enid Burrowes that Mr. Burrowes 
has been guilty of adultery or cruelty, and 
(b) whether Mr. Burrowes has establisned 
that Mrs. Enia Burrowes has been guilty 
cf adultery. 

We take up the petitfon of Mrs. Enid 
Burrowes first. She examined a large 
number of witnesses to prove her hus- 
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band’s illicit connection with one Mrs. 
Wallace, and the District Judge relying 
upon their evidence has come tothe con- 
clusion that the allegations made by her 
have been fully established. We have 
been taken through the record by Counsel 
on both sides and have no hesitation’ in 
endorsing the conclusion arrived at by the 
District Judge. In such cases it is difficult 
to produce evidence of witnesses who-may 


have seen the guilty party in flagrante 


delicto and at most circumstantial evi- 
dence can be led from which a reasonable 
inference may be drawn of the guilty 
party having committed adultery. The 
evidence on the present record is of the 
nature described above and the circum- 
stances brought on the record, taken 
together, lead to the irresistible conclusion 
that Mr. Burrowes’ adulteroas intercourse 


with Mrs. Wallace has been fully proved.: 


Reference in this connection may be made 
to the statements of Mr. J. Burrowes, 
his wife Dr. Wadia Burrowes, Lala Karam 
Chand, Mr. Thomas, Mr. Collins, Muham- 
mad Zaman and Suraj Mal. Standing by 
itself, the evidence of some of these wit- 
nesses, like that of Muhammad Zaman and 
Suraj] Mal, may not carry conviction, but 
read in the light of the statements of those 
witnesses whose testimony is not open. to 
attack on any.ground whatever, it lends 
a good deal of support to the case of Mrs. 
Enid Burrowes. The Judge who-recorded 
the statements of these witnesses has been 
impressed by their veracity, and sitting as 
an Appellate Court, we do not find any 
justification for differing from his conclu- 
sion in the absence of any “serious objec- 
tion. Counsel for the appellant has referred 
to G.C. Foster v. A. B. Foster (1), James 
Peter Sherring v. Shahzadi Sherring 
Jackson (2) and Mrs. Rose Hill v. Mr. Luke 
C. Hill (3), but none of these authorities 
18 of any relevancy in this matter; in fact 
these authorities go against the appellant. 

In G.-C. Foster v. A. B. Foeter (1) it 
was remarked by Pullan, J.: 

“It is easy for a wife, who has some grievance 
against her husband, to say that she would rather 
take an allowance and live apart from him, but it 
is nct the object of the law to make such separa- 
tions easy. They are merely a short road to prosti- 
tution and there are certain things which a wife 
must put up with. Where the husband has shown 
himself to be euspicious, jealous and occasionally 
violent, but ıt is not proved that he is unfaithful 

(1) A I R 1928 Oudhell4; 107 Ind. Oas, 184, 1 Luck. 


as. 685. ° 

(2) A IR 1928 All. 338; 108 Ind, Oas. 117; 50 A 
464; 26 A LJ 153 (F B). 

(3) 47 B 657; 73 Ind. Oas, 304; A I R 1923 Bom. 


824: Ll L R 289, 


ROBERT BURROWES v, ENID BURROWES | LAH.) 


17510 
or that he has failed to support her or her children 
in decency or that he is habitually cruel, it is 
neither for her advantage nor in the interest of 
justics that she should be given a separation from 
her husband under such circumstances. 

It would be obvious from this quotation 
that this judgment is of no help to the 
appellant. In the present case what has 
been mainly alleged and proved is the 
unfaithfulness of the husband and that 
makes the whole differences From all’ the 
attendant circumstances brought on the 
present record, we are inclined to believe 
that the object of Mrs. Burrowes is not 
to obtgire an easy riddance from her hus- 
band with a view to lead a life of. on- 
chastity with impunity, but to pursue her 
legal remedies in the face of unavoidable 
circumstances. In James Peter Sherring= 
v. Shahzadi Sherring Jackson (2) three 
learned Judges of the Allababad High 
Court remarked : | 

“The Qourt while exercising ite discretion in 
matrimonial cases, must have regard not only to 
the rights and liabilities of the matrimonial per- 
son wronged, and of the wrong-doer respectively 
inter se, but also to the interests of society anda 
public morality. The Oourt should endeavour to 
promote virtue and morality and to discourage vice 
and immorality." 

This may be true, but we fail to under- 
stand how these remarks apply to the 
present case. The decree in this case is 
being passed to redress the wrong done tc 
the wife by the husband and to penalise 
the husband for the matrimonial sin that 
he hes committed, and it can, under nc 
circumstances, be considered that the order 
of the Court in this respect would in any 
way lead to vice or immorality. In Mrs 
Rose Hill v. Mr. Luke C. Hill (3), Marten, J. 
held that generally, a guilty party ina matri 
Monial suit cannot obtain relief either by 
way of judicial separation or by way om 
divorce. With this principle of law we are 
in entire agreement, but we donot think 
that Mr. Burrowes has been able to sub 
stantiate his allegation of adultery agains: 
Mra. Burrowes. Counsel for the resporfden: 
has relied cn C. R. Gibbs v. Mrs. E. M 
Gibbs (4), where the present Chief Justice 
of this Court sitting asa Single Judge ok 
the Allahabad High Court referred wit 
approval to the following remarks of Bi. 
William Scott : 

“It is a fundamental rule, that it is not neces 
sary to prove the direct fact of adultery; becaus 
if it were otherwise, there is nob one case in 
hundred in which that proof would be attainable 
It is very rarely indeed that the parties ar 
surprised in the direct fact of adultery. In ever 
case almost the fact is inferred from circumstance 
(4) AIR 1933 All, 427; 143 Ind Oas. 890; (193: 
L J 1108; 55 A 597; Ind, Rul. (1938) All. 359, 


4 


A 


1938 


that lead to it by fair inference as a necessary 
conclusion; and unless» this were the case, an 
unless this were held, no protection whatever could 
be given to marital rights. -The only general rule 
that can be laid down upon the subject is, that the 
circumstances must be such as would lead the 

rded disoretion of a reasonable and just man to 
the conclusion. 


With all respect, we are in entire agree 
ment with the principle laid down above’ 
and‘ applying this test to the facts of the 
case béfore us, we have no hesitation in 
holding that the petitioner, Mrs. Enid 
Burrowes. has established beyond any 
reasonable doubt that Mr. Burrowes has 
on several occasions committed adultery 
with Mrs. Wallace and that on these 
grounds she is entitled to the decree grant- 
ed to her by the District Judge. In this 
View of the case, itis not necessary to go 
into the allegation of cruelty advanced by 
Mrs. Enid Burrowes. We cccordingly 
affirm the decision of the District Judge 
and dismiss Civil Appeal No. 135 of 1936 
with costs. Adverting now to Civil Appeal 
‘No. 139 of 1936, the only statement relied 
on to prove the adulterous connection bet- 
ween Mr. Wallace and Mrs. Enid Bur- 
yowes is that of a boy Lakshmi Ohand. 
After giving due consideration to this 
statement and scrutinizing it in the light 
of the undisputed circumstances of Mrs. 
Barrowes' physical condition in December 
1934 and January 1935, we are driven to 
the irresistible conclusion that itis but 
a tissue of lies. In the face of the un- 
impeachable evidence that Mrs. Burrowes 
had undergone a major operation in those 
days for the removal of her gall bladder 
and a kidney and that she had been 
advised by all her medical attendants to 
abstain from sexual intercourse on the 
pain of death, we cannot believe that she 
would have run the risk ofa carnal inter- 
course with a paramour of hers in spite 
of all these admonitions. The only ground, 
therefore, on which Mr. Burrowes could 
obtain a decree for dissolution of marriage 
fails, and this being so, even if Mrs. 
Burrowes’ previous adultery with Mr. 
Wallace in 1929 be held to have been 
established, it would not be sufficient for 
dissolution of Mr. Burrowes’ marriage with 
her inasmuch as it had long before been 
wear and it could not be revived unless 

e allegation: of subsequent adultery was 
substantiated. This appeal, therefore, 
3annot succeed. We accordingly dismiss 
Jivil Appeal No. 139 of 1936, but as we 

ave already allowed costs against Mr. 
mBurrowes in Oivil Appeal No. .135-of 1936, 
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we make no order as to costs in this appeal. 
N. Appeals dismissed, 





PATNA HIGH COURT 
Letters Patent Appeal No. 6 of 1937 
so” January 21, 1938 
COURTNEY TRERBLI, O, J. 
AND JAMES, J. 
Thakur OHANDRA MOHAN SINGH AND 
° ofaRRs—A PPRLLANTS 
Versus | 

BUTU MIAN AND OTABRS— RRSPONDRNTGS. 

Ohota Nagpur Tenancy Act (VI of 1908), s. 64 (1) 
(a)—Waste land forming part of holding of occupancy 
raiyat —Persons reclaiming such land, whether be- 
come occu raiyats under s.64—Limitation Act 
(IX | 1968), Beh. I, Art, 142—Area of waste land 
sett with tenant—Cultivation of bulk of land— 
Whether amounts to enjoyment of possession. 

Sub-section (1) (a) of s. 64, Ohota Nagpar Tenancy 
Act excludes land included in the tenancy of a 
cultivator who has acquired aright of oconpancy in 
it, so that nothing ing 64 can be treated as applying 
to acts of trespass of the nature of reclamation of 
waste land committed on land which forms part of the 
holding of an occupancy ratyat. Persons so tres- 
passing do not become occupancy ratyats under 
8. 64. 


ee discussed. 
ən a large area of waste land is settled with the 


tenant, be cannot be required to prove specific acts of 
possession over every square yard ofhis holding and 
the cultivation of the bulk of the demised area must 
be treated as enjoyment of possession of the whole for 
the purposes of Art, 14%, Limitation Act, in the absence 
‘of proof of specific acts of adverse posséssion done by 
goms other party. 


- L. P. A. from the decision of Mr. Justice 
Muhammad. Noor, reported in 3 B. R. 


“¢ 


ill. ; 
Messrs. B. C. De and N. N. Ray, for the 
Appellants. 


Mr. S5. C. Mazumdar, for the Respondents. 

James, J.—The plaintiffs in 1859 ob- 
tained from the landlord a lease ofa cer- 
tain area known as Guruakanali. The 
area apparently consisted of certain com- 
paratively low-lying land rising on the 
east and west bounded on the east by a 
larger area of low-lying land which was 
known a8 Barkagarha. The plaintiffs 
brought into cultivation the whole of the 
land settled with them with the exception 
of comparatively small portions contained 
in plots Nos. 186 and 188 of the survey 
which lie respectively on the east and 
west of the block. When the Record of 
Rights was prepared, these two plots were 
entered as waste land in possession of the 
landlord and subsequently the landlord 
leased out portions of plot No. 186 to ten- 
ants wh? have reclaimed the land. The 


plaintiffs instituted the suit out of which’ 


this appeal arises for recovery of posses- 


, N 


o 


186 


sion from the landlord and his tenants, 
and their suit was decreed in the trial 
Court. The Court found that the plain- 
tiffs had proved that the- disputed plots 
formed part of the are a settled with their, 
ancestors in 1809; and that the plaintiffs 
should be regarded as having been continu- 
ously in possession. The ground on which 
the trial Court came to this finfling on the- 
question of possession was that the area 
in suit consisted of land on which at the 
time of the preparation of the Record of 
Rights neither party was exercising specific 
_ acts of possession ; and that, therefore, in 
this case possession should be presumed to 
be with the persons who had title to the 
land. An objection was also taken that the 
tenant defendants by their acts of reclama- 
tion had acquired special rights by con- 
verting the land into korkar within the 
meaning of>ss. -64 and 67, Chota Nagpur 
Tenancy Act but it was held that such rights 
could not be acquired in land which formed 
part of the holding of an occupancy raiyat: 
The defendants’ appeal was dismissed on 
substantially the same grounds as those 
of the trial Court, and a second appeal to 
the High Court has also been dismissed ; 
but the learned Judge of this Oourt gave 
leave to appeal under ci. 10, Letters 
Patent. <- i 

Mr. B. ©. De on behalf of thé defendant- 
appellants arges in the first place that 
the plaintiffs’ suit ought to have been dis- 
missed as barred by limitation, because 
they had failed to prove actual possession 
within 12 years of the suit. According to 
the Record of Rights, the land in question 
was waste land in possession of the pro- 
prietor; but in the present case the Courts 
have found that neither the plaintiffs nor 
the defendants have proved any, specific 
acts of possession over these particular 
plots ap to the time of the prepatation of 
the Record of Rights. The learned Dis- 
trict Judge when he said that in these cir- 
cumstances it should be presumed that 
possession went with title did not express 
himself very happily, and he appears to 
have omitted to notice or not to bave laid 
sufficient stress upon the fact that these 
two plots formed part of a large area set- 
tled with the plaintiffs about 70 years 
before, of which the greater partis being 
cultivated by the plaintifs and is actually 
in their cultivating possession. When an 
area of this kind i8 settled with the tenant 
‘he cannot be required to prove specific acts 
of possession over every square yard of 
his holding and the cultivation of the bulk 


hd 
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of the demised area must be.treated as 
enjoyment of possession of the whole in the 
absénce of proof of specific acts of adverse 
possesion done by some other party. 


Nothing of the kind has been proved in the 


present case and the cultivation of the 
greater part of the area demietd must be 
treated as enjoyment of pcssession of the 
whole for the purposes of Art. 142, Limi- 
tation Act. à ; 
Mr. B. O. De argues in the second place: 
with reference to plot No. 186 that defen- 
danta Nos. 2and 3 by their acts of re- 
clamatiom have acquired rights in the land 
as korkar land by virtue of the provisions 
of ss. 64 and 67, Chota Nagpur Tenancy 
Act. The learned Judge of this Court in 
arriving at his decision has discussed 
several decisions of single Judges of 
this Court ou which before him the 
argument of the appellants was based; 
and he has come tothe conclusion that so 
far as these decisions might be held to 
suggest that korkar rights can be acquired 
by a trespasser on the holding of an cccu- 
pancy raiyat, they must be regarded as 
erroneous. The first of these decisions is 
that of the late Atkinson, J. in Rahamalt 
Kalal v. Chintamon Kumar, 38 Ind. 
Oas. 478 (1). In that case the plaintifs had 
obtained settlement ot certain land from 
the khas mahal and the defendant tres- 
‘passing on the land had converted it from 
tanr to paddy land and had remained in 
Possession of it for 20 years. On these 
facts it would appear that the plaintiff had 
no subsisting right to eject the defendants; 
but it was found that the defendants had 
actually acquired by virtue of the provi- 
sions of sub-s. 3 of s. 64, Chota Nagpur 
Tenancy Act, korkar rights against the 
plaintiffs. As Muhammad Noor, J. has 
pointed cut, it is not clear whether the 
plaintifs were tenure-holders or ratyats. 
Mr. B. ©. De points out that their tenure ig 
described as a holding from which it might 
be inferred that they were raiyats; but if 
they actually were cccupancy ratyats, it 
is to be obseived that sub-s. (1) (a) of 
gs. 64 would have excluded the operatiom 
of sub-s. (3) of that section ; and we must 
therefore, suppose, since otherwise the deci 
sion would have been erroneous, that the 
plaintiffs were actually tenure-holders. Ip 
1927, Allanson, J. in Lal Saki -Palian v. 
Deba Munda, 105 Ind, Oas. 58 (2) found 
that certain tenants had acquired korkar 
right by reclaiming the land under th: 


(1) 38 Ind. Oas, 478; A I R 1917 Pat. 243. 
+ (2) 105 Ind. Cas. 58; AIR 19238 Pat. .87. - 
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Mundari khuntkaiitdars; but he has there 
pointed out that ‘the Mundari khuntkatt- 
dars, although as individuals for their own 
particular holdings they might enjoy the 
rights of raiyats, were actually as a body. 
the landlords of the village and they 
described “themselves in the plaint as 
maliks. In 1928 in Akshoy Mandal v. 


Phalart Bhumij Second Appeal No. 89 of 


1925, Ross, |. found that certain other 
raiyais had acquired the status of ocw 
Pancy raiyats under plaintiffs who were 
settled raiyats of the village, regarding the 
matter as concluded by the decisions in 
Rahamalt Kalal v. Chintamon*® Kumar 
38 Ind. Oas. 478 (1). Dhavle, J. coneider- 
ed himself bound by these decisions and 
came to a similar conclusion in Doman 
Mia v. Gunaran Mahata (3). Muhammad 
Noor, J. has pointed out that if an occu- 
parcy vatyat can be regarded as a land- 
lord within the meaning of s. 64, Ohota 
Nagpur Tenancy Act, so that the person 
who trespasses on his land and reclaims it 
becomes his tenant under him, a status 
unknown to the Chota Nagpur Tenancy 
Act would be created, of an under-ratyat 
possessing rights of occupancy. Section. 64, 
Ohota Nagpur Tenancy Act, deals with 
cases in which ratyats have committed 
what would normally be an act of trespass 
on the waste land of the village and 
laying down that in certain circumstances 
the landlord must be deemed to have given 
his consent to the reclamation, whereby 
the persons who would otherwise have 
been trespassers become occupancy raiyats 
under the landlord; hutsub-s. (1) (a) of 
the section excludes land included in the 
tenancy of a cultivator who has acquired 
a right of occupancy in it, so that nothing 
in s. 64, Chota Nagpur Tenancy Act can 
be treated as applying to acta of trespass 
of this nature committed on land which 
forms part of the holding of occupancy 
rawyats. 

Mr. B. O. De snggests that the plaintiffs 
have not acquired any right of occupancy 
in any land forming part of their holding 
which they have not brought into direct 
cultivation; but the Explanation to s, 6, 
Ohota Nagpur Tenancy Act, makes it clear 
that: where a tenant of land has the right 
to bring it under cultivation, he isto be 
deemed tohave acquired aright to hold it 
for the purpose of cultivation, notwith- 
standing that he may not actually cultivate 
it. The suit cannot be treated as barred 

(3) A I R 1936 Pat, 39; 159 Ind. Oas. 350; 2B R 78; 
8RP274, - ° Li Mb 
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by limitation, and the defendants can 


‘elaim no right against the plaintiffs by 


virtue of the provisions of s. 64, Ohota 
Nagpur Tenancy.Act, because the plaintiffs 
have the status of occupancy ratyate on 
I would, therefore, 
maintain the order of the Judge of this 
Court and: dismiss this appeal with costs. 


Courtney-Terrell, ©. J.—I entirely 
agree. Ta 
D... Appeal dismissed, 





‘CALCUTTA HIGH COURT 
Civil Appeals Nos. 51 and 81 of 1936 
April 12, 1937 
OCostaLLo AND LOBT-WILLIAMS, Ju. 
SURAJRATAN DAGA—PLaINTI¥FF 
A PPALLAN? 
VETSUS 
DEBIDUTT SHARAFF AND oTHERs 
——DRFRNDANTS-— RHSPONDENTS 

Practice—Reference to Official Referee—He arriving 
at definite finding of fact—Hts report confirmed by 
Oourt—A ppeal—Appellate Court, when should 
iene ‘a case is referred to the Official Referee 
who comes to a definite findi of facts which are 
stated in clear and uneqaivocal terms and the 
finding is based upon the impression which he 
formed as to the credibility of the witnesses at the 
time when the oral evidence was given and the 
Judge before whom his report comes for confirmation 
confirms the finding, the principle of law applicable 
to a matter of this kind is, thas a Court of Appeal 
ht not to interfere unless it is satisfied that the 


ou 
judgment, whichit is reviewing is clearly wrong. 
R. M. S. Chetty v. Mahomed Bssa Saheb (1), 
referred to. 


O. A. from the original order and decree 
in Suit No. 416 of 1931. 

Costello, J.—In this case the plaintiff 
was admittedly a partner of the defen- 
dants, and he instituted the suit out of 
which this appeal has- arisen for a declara- 
tion that the partnership had been dis- 
solved for the taking of an account of the 
profits of the partnership, and for a decree 
in his favour for the amount to be found 
due to him. The suit came on for hearing 
before McNair, J. on July 12, 1933, when 
a consent decree was made and it was one 
in the ordinary form in so far ag it referred 
the case to the Registrar with liberty to 
allocate the reference to the Official Referee 
or the Assistant Referee to take accounts. 
The defendants had asserted that under 
an agreement which was made when the 
partnership was first entered into the 
plaintif was not toeget the profits to 
which he would be entitled otherwise but 
the profits were to be devoted to liquidat- 
ing certain debts which the business 


6 
w. 
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known as Maultanchand Lachminarain 
belonging to the family of which the plain- 
tiff was a member had incurred to two 
firms known as Joharmull Gambirmull and 
Harkissendas Pannalal. This arrangement 
was set out in para. (1) of ‘tthe written 
statement in this way: a h 

“Certain other terms were arrived at between the 
parties, that is to say; (a) the plaintiff would be 
admitted as a partner in the firm of Madan Gopal 
Debidutt as representing the joint family consist- 
ing of his father, himself and his brothers; (b) 
the plaintiffs two annas share of the. profits of 
the ssid firm would be applied in liquidation of 
the debts due by the said joint family to the firms 
of Johurmull Gambhirmull and  MHarkissendas 
Pannalal," 


One of the matters which the learned 
Referee had to determine therefore was 
whether or not the-agreement, as set up 
by the defendants, was in existence and 
after hearing the evidence the learned 
Referee came to the conclusion that the 
plaintiff was not’in a position to succeed 
in the suit in thatthe arrangement which 
was pleaded by the defendants was actu- 
ally made. The matter comes before 
us on appeal from a judgment given by 
Panckridge, J. on May 28, 1936, in connec- 
tion with an application to vary the report of 
the Official Referee which report is dated 
December 9, 1935. There was -also. an 
application for judgment in favour of the 
plaintiff for the sum which the learned 
Referee found. to be due, namely 
Rs. 10,045-13 1. The learned Judge took the 
view that the findings arrived at by the 
Referee were so clear, findings on: the 
question of fact as to whether there had 
been an arrangement of the kind pleaded 
by the defendants or not, that it was not 
right that the Court should do otherwise 
than confirm the report of the Referee, 
The learned Judge says, however: 

“I do not profess to have weighed the evidence 
with any great care or thoroughness, but it seems 
to me that on general principles, in default of 
some admitted fact, the destructive character of 
which the Official Referee hav failed to appreciate, 
his findings must be supported.” 

This case, the present appeal, is very 
similar to one which . came before this 
Gourt a month ago—the case of Gambhir- 
mull Mahabirprosad v. Kunja Behary 
Ghose, decided by myself and Panckridge, J. 
on February 10, 1937, In that case 
also, there had been a report by 
a Referee which had been upheld by 
McNair, J. sitting on the Original Side, 
and I then pointed out that in effect the 
appellant was faced with a concurring 
finding of fact, that is to say, there was a 
finding of fact arrived at by the Referee 
fi c 
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and confirmed by the learned Judge before 
whom the report came for confirmation. 
It follows, therefore, that the matter was 
of the same nature in principle ss that in 
R. M.S. Chetty v. Mahomed Essa Saheb (1). 
In my opinion this appeal should be 
decided upon in the light of. the judg- 
ment of Sir Francis McLean, ©. J. in 
that case (p. 696*). Put quite shortly the 
principle of law -applicable to a matter 
of this kind is, in- my opifiion, this that 
a Court of Appeal ought not to interfere un- 
less it is satisfied that the judgment, which 
it is reviewing is clearly wrong. Now, the 
findingg arrived at by the Referee in the 
present case are very definite in character 
and it is obvious that the learned Referee 
did not accept the plaintiff's version of the 
partnership arrangement, but on the other 
hand did accept the defendant's version of 
that arrangement on the strength of. the 
evidence given by Mr. Sew Kissen Bhattar 
in regard to whose evidence the learned 
Referee said : i 

“He has given his evidence in a fairly convincing 
manner, and no sufficient version has been own 
why he should have been a party to a conspiracy 
to defraud the plaintiff of the profits earned 
in his share in the of Madan Gopal 
Debidutt.” 

Then the learned Referee says quite 
definitely ; 

‘T gocept the evidence of Sew Kissen Bhattar 
and Debidutt Sharoff as regards the terms of the 
agreement upon which the plaintiff was admitted 
into the partnership.” 

There is definite finding of facts stated 
in clear and unequivocal terms. It will 
therefore require a great deal of material 
and considerable argument before it would 
be befitting that another tribunal should 
interfere with tbe decision arrived at by 
the learned Referee, based as it obviously 


firm 


was upon the impression which he formed 


as to the credibility of the witnesses at the 
time when the oral evidence was given. 
The learned Judge at p. 11 of the paper- 
book says with regard to the findings in 
the report ; 
“Counsel for the applicant, that is to say, the 
plaintiff who is now appellant before us, has not 
attempted to disturb these findings, and he admite 
that he cannot ask me to rely on the evidence of 
his client. But he says tliat inasmuch as the 
burden of proving what I may call the additiona 
and exceptional terms of the partnership agree 
ment is upon the defendants he is entitled to Bab. 
mit that they have not discharged that burden. As t 
matter of law, this is correct.” é 
It appears thatthe learned Judge hac 
clearly in his mind the principle he had tc 
apply in deciding whether the repor 
(50 WN 692. , i 
*Page of 50: W. N.—|Ed. 
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should be accepted or not. 
the learned Judge says : 

“It appears to me that as the Official Referee has 
accepted the oral evidence of the defendant and 
Sewkissendas Bhattar, after seeing them and 
hearing them examined and cross-examined, the 
chief obstacle in the plaintiffs path is this, that 
he must be gble to pomt to some undeniable fact 
whioh ig entirely destructive of and irreconcible 
with the defendants’ story. In my opinion he has 
not succeeded in doing so.” 

Then later the learned Judge says refer- 
ring io the argument advanced on behalf of 
the plaintiff : 

“Putting them at their highest, and bearing in 
mind the fact that oral evidence of the plaintiff 
must ex concessis bo taken to be cf mo value, 
could not posssibly be justified in rejecting the 
findings of fact of the learned Official Referee. He 
has had the advantage of observing the witnesses. 
One of them, as I said before, is a gentleman of 
very high-standing in the commercial world, for 
whose suggested perjury I have not been able to 
discover an adequate motive.” 


Then follows the passage that I have 
already read: “I do not profess to have 
weighed the evidence with any great care 
or thoroughness." It ig perhaps a little 
unfortunate that the learned Judge used 
that expression but it seems certain be- 
yond any doubt whatever that the learned 
Judge was of opinion that there was 
nothing put before him which could 
indicate that the decision arrived at by 
the learned Official Referee was clearly 
wrong. We have listened to learned Coun- 
gel for the appellant and we invited him 
to read anything in the evidence which 
might show that eitherthe Referee or the 
learned Judge wus wrong. We gave every 
opportunity to the learned Counsel of going 
into the evidence although in my opinion 
we in the circumstances were not bound 
to do so. The learned Counsel has utterly 
failed to show that there was anytHing 
either in the judgment crin the evidence 
upon which the findings cf the Official 
Referee and the learned Judge are based 
which in any way indicates that either 
the judgment or the report was wrong in 
law. In these circumstances, the appeal 
must be dismissed. This judgment will 
govern the other appeal also. There will 
be one set of costs tothe respondents for 
both the appeals. 


Lort-Willlams, J.—I agree. 


Lower down 


3. Appeal dismissed. 
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_ OUDH CHIEF COURT 
Execution of Decree Appeal No. 50 of 1936 
April 7, 1928 
Tuomas, O. J. AND ZIA-UL HASAN, J. 
BADRI DASS AND otaeRs— 


s APPRULANTS 


ii VETSUS 

Raja BIRENDRA BIKRAM SINGH 
- e. — RESPONDENT 

Owvil Procedure Code (Act V of 1908), s3. 47, 144, 

; T, r. 19—“Parties” in 9. 144 include repre- 
sentative which means both legal representative and 
representa tive-tn tnterest—Duty of Court under 
s. 144—0. XXT, r. 19, applicability—Whether covers 
a case in which creditors of one of the parties are con- 
cerned—U. P Encumbered Estates Act (XXV of 
1934), s8. 4, 2 (a)—‘Dedbt’ in 8. 7, whether connotes 
contract—“‘Any pecuniary liability” in g. 2 (a), 
includes costa and mesne profits awarded by decree. 

Sections 47 and 144, Civil Procedure Oode, must 
be read together and the word ‘parties’ in s., 144 
must be taken to include their representative and 
further that representative does not mean only a 
party's legal representative but it means his repre- 
sentative-in-intezest. Similarly the assignee of the 
decree of the Appellate Oourt which reversed the 
decree aprons against, is entitled to obtain re- 
stitution by applying for execation of the appellate 
decree. Kamaruddin Mondal v. Raja Thakur Burhan 


(3) and Jamini Nath Roy v, Dharma Das Bur (4) 
relied on. 


There is justification t iti 
the word “debt” in s. 7 fhe oO po a Kaka 
Estates Act, connotes a contract. On the other hand 
a. 2 (a) ah down that ‘debt’ includes any pecuni- 
ary liability except a liability for unliquidated 
damages The words “any pecuniary liability are 
wide enough to include not only the costs payable 
by the decree but also mesne profits claimed by 
ar ke kan Kia ee be said to be 
uida amages’ as thei j 
after inquiry by Court. oe eee AN 


E. D. A. against the order of the Oivi 
Judge of Gonda, dated September A Ta 


Messrs. Radha Krishna and Surai ; 
also Messrs. Bishambhar Nath n a 
and Bhagwatt Nath, for the Appellants. 

. Messrs. Ishrt Prasadand Girja Shankar 
Srivastava, for the Respondent. 


Judgment.—Thesg three connected ap- 
peals arise out of orders passed by the 
learned Oivi] Judge of Gonda in two 
execution cases, 
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In 1928 two suits for pre-emption, Nos. 
86 and 89 were instituted by Basdeo and 
others and Brij Mohan, respectively, against 
Raja Birendra Bikram Singh of Payagpur in 
respect of properties in twovillages. Both 
the suits were dismissed by the trial 
Qourt, the learned Subordinate Judge of 
Gonda, but later on were decreed by this 
Court. The plaintiffs in Suit No. 86 de- 
posited a sum of Rs. 25,736 and the plaint- 
iff in Suit No. 89 deposited Rs. 10?542-8 
in Court and both the sets of plaintiffs 
obtained delivery of possession of the pre- 
empted properties. The Raja did not 
withdraw these sums of money but filed 
appeals against this Courts decrees to 
His Majesty in Council. On April 30, 
1934, their Lordships of the Privy Goun- 
cil recommended that the decrees should be 
reversed and these recommendations were 
accepted by His Majesty the King- 
Emperor on May 14, 1934. ‘lhe order-in- 
Council was handed over to the Raja’s 
Oouncil about the end of July, 1934. 
Thereupon an application was made to 
this Court by the Raja under O. XLV, 
r. 15 of the Code of Civil Procedure for 
tranamission of the aforesaid order to the 
lower Court. On September 21, 1934, the 
order together with the memorandum of 
costs prepared inthe office of this Court 
was transmitted to the Subordinate Judge 
of Gonda who received it on September 25, 
1934, 

It appears that both the sets of pre- 
emptors had deposited the money by 
borrowing parts of it. Basdeo and others 
had borrowed Rs. 14,500 from Badri Das 
and others (appellants in Appeal No. 50 
and respondents in Appeal No. 54) and 
Brij Mohan had similary borrowed money 
from Pyare Lal (respondent in Appeal No. 
53). On May 7, 1934, Badri Das and 
others (whom we shall henceforth call the 
‘first appellants’) filed a suit against 
Basdeo and others for recovery of their 
debt and on July 13, 1934, a decree was 


passed in their favour for a sum of 
Rs. 23,469-7-3 Similarly Pysre Lal 
from whom Brij Mohan had bor- 


rowed Rs. 5,000 brought a suit against 
Brij Mohan on May 2, 1934, and on 
thenext day he applied for attachment 
of the money deposited by Brij Mohan in 
Court. On May 16, 1934, Pyare Lal's suit 
was decreed for Rs. 9,500. Out of the 
deposit made by Basdeo and others the 
first appellanis withdrew two sums of 
Rs. 18,762-12 and Rs. 4,943-4-4 under the 
orders of the Subordinate Judge dated 
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July 17 and 23, 1934, respectively. In tha 
same manner on July 5, 1934, Pyare Lal 
withdrew a sum of Rs. 8286-2 out of. the 
deposit made by Brij Mohan. Against 
these orders of payment passed by the 
learned Subordinate Judge, the Raja (whom 
we shallcall the ‘second appellant’) filed 
applications in revision in this Oourt. 
These applications were allowed by -this 
Court on January 29, 1936, sand the orders 
made by the learned Subordinate Judge 
permitting the first appellants and Pyare 


.Lal to withdraw the money were set aside 


(vide Birandra Bikram Singh v. Basdeo 

and otters, 1936 O. W. N. 262 (1). 
Application for execution from which 

these appeals have arisen were brought 


by the second appellant for restitution 


under ss. 144 and 151 of the Code of Oivil 
Procedure praying that as the orders of 
payment have been held to be illegsl by 
this Court, the creditors of the pre-emptors 
who have withdrawn amounts deposited in 
Court be ordered to refund them and that 
the costs of all the three Courts due to 
him be paidto him out of those amounts, 
These applications of the second appel- 
lant were opposed by the first appellants 
and Pyare Lal mainly on the ground that 
the second appellant was not entitled to 
the benefit of ss. 144 and 151 of the Code 
of Civil Procedure. Pyare Lal also plead- 
ed that proceedings against him should 
bs stayed as he has made an application 
ander *s. 4 of the U. P. Encumbered 
Estates Act. 

The learned Oivil Judge held that s., 7 
of the U. P. Encumbered Estates Act, 
applied to the proceedings so far as 
Pgare Lal was concerned and ordered that 
Execution Oase No. 13 against Pyare Lal 
be consigned to records and thet the ap- 
plicant should ley his claim against Pyare 
Lal inthe Court of the Special Jadge if 
he so chooses. In the other Execution Case 
No. 12 against the first appellants, Ħ he 
ordered restitution to the second appel.. 
lant and laid down the details of how 
restitution wasto be made. Appeal No. 
50 hus been brought by the first appel- 
lants against the second appellant. Ap- 
peal No. 53 has been brought by the 
second appellant against Pyare Lal and 
Appeal No. 54 has also been brought by 
the second appellant against the first 
appellants. 

The plea raised on behalf of the first 


(1) 1936 O W N 262; 160 Ind. Oas. 814; 1936 O L 
ae 8 R O 281; A I R1936 Qudh 185; 19 Luok. 
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appellants i& that as they were no parties 
to the pre-empticoh suits, the decree in 
which is sought to be executed by the 
second appellant, no restitution can be 
claimed against them under s. 144 of the 
Ocde of Civil Procedure. It is argued 
that the Words ‘party’ and ‘parties’ in 
s, 144 mean party and parties to the 
decreas which has been reversed by the 
Appellate Ooyrt and relianceis placed in 
this connection on the case of Nughat-ud- 
Daula Abbas Husain, Khan v. Dilband 
Begam, 16 O. O. 225 (2). This case no 
doubt helps the first appellants but in 
Kamaruddin Mondal v Raja «Thakur 
Barham, 46 Ind. Oas. 465 (3) it was held by 
their Lordships ofthe Patna High Court 
that ss. 47 and 144, Oivil Procedure Code, 
must be read together and the word 
‘parties in s. 144 must be taken to 
in¢lude their representatives and further 
that representative does not mean only a 
party's legal representative but it means 
his representative in-interest. 

Similarly in Jamini Nath Roy v. Dharma 
Das Sur, I. L. R. 33 Cal. 857 (4) the Oal- 
cutta High Court held that the assignee 
of the decree of the Appellate Court 
which reversed the decree appealed against, 
is entitled to obtain restitation by apply- 
ing for execution of the appellate decree. 

There is also another aspect of the 

-case and it is this thatthe first appellants 
were parties to the orders for payment 
passed by the lower Oourt and .as those 
orders were reversed by this Oourt, they 
are in justice and equity liable to make 
restitution and refund the amount with- 
drawn bythem. In Jai Herhamv Kedar 
Nath Marwari, L. R. 491. A. 351 (5) 
their Lordships of the Judicial Committee 
say: 


“It is the duty of the Court under’ s. 144 of 


the Code of Civil Procedure to ‘place the parties 
in the position which they would have ocoupied 
but for such decrees or for such part thereof as 
has beenvaried or reversed’ Nor indeed does 
this duty or jurisdiction arise merely under 
the said section. It is inherent in the general 
jurisdiction of the Court to act rightly and fairly 
according to the circumstances towards all parties 
involved.” 

We are therefore of opinion, that the 


learned Judge of the Court below was 


(2) 16 O O 225; 21 Ind. Cas, 570. 

k 46 Ind Oas. 465; (1918) Pat. 243; 5 PLW 
(4) 33 O 857; 4 CL J 192, 

(5) 49 I A 351; 69 Ind. Oas. 278; AIR 1999 PO 
369; 4 P L T 61; 33 MLT 10;37 OLJ 351; 370 
W N £82, 44 M L J735; 21 A LJ 490; 25 Bom. LR 
oe k M W N 368; 2 Pat. 10: 18 L W 803 
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right in ordering the first appellants to 
refund the money withdrawn by them. 
This disposesof Appeal No 50 of 1936. 

Coming now to the second appellant's 
is tae (Nos. 53 and 54) in the former of 
which he challenges the lower Court's 
finding that s. 7 of the Encumbered 
Estates Act, applies to the case and in 
both of which he objects to the lower 
Oourt’s order tothe moneys being rate- 
ably distributed amongst the pre-emptors’ 
creditors, we have come tothe conclusion 
that neither of these appeals has any force. 
The learned Oounsel for the second ap- 
pellant argues that the word “debt” in 
s. 7 of the Encumbered Estates Act con- 
notes a contract but we are unable to 
find any justification for this proposition 
either in s. 7 or anywhere inthe Act. On 
the other hand s.2 (a) Jays down that 
‘debt’ includes any pecuniary liability 
except a liability for unliquidated damages. 
The words. any pecuniary liability are 
wide enough in our opinion to include not 
only costs payable tothe second appellant 
by the decree ‘but also mesne profits 
claimed by and awarded to him. Those 
profits cannot, in our judgment, be said to 
be ‘unliquidated damages’ as their amount 
was fixed after inquiry by Oourt. 

We, therefore, hold that the learned 
Judge properly stopped pr.ceedings 
against Pyare Lal under the provisions 
of 8.7 of the U. P. Encumbered Estates 
Act. 

The next plea of the second appellant 
that out of the money which was deposit- 
ed by the creditors’ pre-emptors, he is 
entitled to recover the entire amount due 
to himto the exclusion of the other credi- 
tors, doesnot aiso appeal to us as no 
good ground has been advanced for this 
propdsition. Order XXI, r. 19, Civil Pro- 
cedme Oode, relied on by the learned 
Counsel for the second appellant is of 
little help to him asit deals witha case 
in which only two parties are entitled to 
recover sums of money from each 
other. It does not. in our opinion, cover 
a case like the present in which the 
creditors of one of the parties are also 
concerned. 

The result is thet we dismiss all the 
three appeals before us and confirm the 
orders of the learned Oivil Judge. Parties 
will bear their own costs of these appeals. 


“D. l * Appeals dismissed, 
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CALCUTTA KIGH COURT 

Civil Appeals Nos. 659 and 660 of 1936 

May 20, 1937 
CosTELLO, Aa. O. J. AND EDGLBY, J. 
PROMODE CHANDRA SINHA SARMA 
AND oTHERE—J UDGM ENT- DEBTORS— 
APPELLANTS 
VETSUS 

NARENDRA NARAIN MAJUMDAR 
OHOUDHURY AND ofHE&s—RESPONDBNTS 

Bengal Court of Wards Act (IX of 1879, as 
amended in 1935}, s. 10 (c)—Section, if retrospective 
—-Persons who are mere co-defendants or co-judg- 
ment-deb'ors with ward cannot get protection under 
ý eee B. 10(c), Bengal Court of Wards Act, is 
retrospective in NT 80 that it applies to decrees 
obtained before the section came into force and go 
to execution proceedings then pending. Habiba Btbi 
v$ Ramranjan Mollik (1), relied on. 

The provisions of s. 10(c) apply only to the per- 
sons or property of a ward and other persons cannot 
avail themselves of the protection afforded by that 
section merely becauss they happen to be co-defen- 
dants or co-judgment-debtors with the pergons who 
are wards under the Court of Wards. 

O. A. against an order of the Additional 
District Judge, Mymensingh, dated Septem- 
ber 2), 1936. ~ 

Messrs A. N. Bose and Hemanta Kumar 
Bose, for the Appellants. 

Messrs. R. P. Mukhopadhya and Birendra 
Kumar Dey, for the Respondents, 

Appeal No. 659 

Costello, Ag. C. J.—In this case a suit 
was brought by certain landlords who may 
compendiously be described as the mazum- 
dars against the family of the name of 
Susang which consisted of 14 persons, and 
of these the first four are wards under the 
Court of Wards Act. A decree was obtain- 
ed on May 4, 1935, and on December 4 of 
the same year, the decree-holders instituted 
proceedings for the purpose of putting that 
decree into execution. A few weeks later, 
that is to say on January 13, 1936, an order 
was made for the sale of certain property 
in respect of which rent claimed in the 
suit was decreed. On February 4, 1936, 
notice was given under O. XXI, r. 66, Civil 
Procedure Code, and the terms of sale were 
settled andthe sale notification prepared. 
The sale was fixed for April 7, 1936. Before 
that date arrived, however, an enactment 
entitled the Bengal Oourt of Wards (Amend- 
ment) Act, 1935, came into operation on 
March 5, 1936. By s.5 of that Act a new 
s. 10(c) was substituted in place of the 
existing 8. 10 (e) of the principal Act. The 
new 8.10 e) reads*s follows: 

“Where any property is in charge of the Oount 
of Wards, no Civil Oourt shall execute any decree 
or order against the person or property of the Ward 
within four, years from the date of the commence- 
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ment ofthe Bengal Oourt of Wards Amendment 
Act, 1935, or from the date 48f the assumption of 
charge of the property by the Oourt of Wards, 
whichever is later, and for seven years thereafter 
if the interest due under such decree or order be 
paid in full every year during the said seven years,” 

Upon the basis of that section an appli- 
cation was made to the Court fm connec- 
tion withthe pending execution proceed- 
ing by or on behalf of the four persons 
who were wards under the Opurt of Wards 
Act and whose estate was in the hands of 
the Court of Wards. That application was 
for a declaration that they were entitled 
to the benefit of the provisions or the privi- 
leges, dr more accurately the protection 
afforded by the provisions of s. 10 (c). 
The application was granted and it was 
apparently held that these persons were 
entitled to take advantage of the new en- 
actment although it only came into force 
on a date subsequent to the date of the 
decree, and indeed subsequent to the insti- 
tution of the execution proceeding. It 
has been held in Habiba Bibi v. Ramranjan 
Mollik (1) by this Court that the new s. 10 
(e) is retrospective in operation so that it 
applies to decrees obtained before the 
section came into force and so to execution 
proceedings then pending. 

The decree-holders were content with 
the situation and they failed to come to 
Court when the matter came up on April 22, 
1936, with the result that the execution case 
was dismissed for default on that date. 
But the defendants other than the four 
persons who were wards under the Court 
of Wards, were not so content and they 
appealed against the effect of the order 
made in favour of the four persons who 
were wards of Court, on the basis that 
their interests were adversely affected by 
the granting of the application in that if 
the property of the said four persons is 
eliminated from the operation of the decree 
obtained by the landlords, then the other 
ten persons would have to make good the 
deficiency. í 

Whether or not there was any right of 
appeal in those circumstances, we need not 
pause to determine because we are satis» 
fied that tbe order now appealed against 
was right. It is clear that the provisions 
of s. 10(¢) apply only to the persons or 
property of a ward and other persons 
cannot avail themselves of the protection 
afforded by that section merely because 
they happen to be co-defendants or co- 
judgment-debtors with the persons who are 


(1) 410 WN 401; 171 Ind. Oas, 226; AI R 1987 
Oal, 207; I L R (1937) 2 Oal, 54; 10 R O 252, 
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wards under the Court of Wards. One has 
only to look at the precise language of 


B. 10(c) itself to ses at once that that 


must be the position, The section has 
application as regards “any decree or 
order”, and, therefore, itclearly covers the 
case where there is adecree made against 
persons who are wards-of Oourt jointly 


_ with persons who are not wards of Oourt, 


It seems abundantly clear that the object 
of thes. 1010) is merely to protect the 
person or property of wards and no one 
but wards. 

Mr. Bose appearing on behalf af the 
appellants has invited ue to comg to the 
conclusion that we ought to read into the 
section some kind of lmitation to the 
effect that the section is not to operate in 
cases where, asa result of protecting the 
property of a ward, the property of other 
persons might be adversely affected. There 
is noreason for imposing any such limi- 
tation, and wecan only give effect to the 
plain, unambiguous and unequivocal words 
of the secticn. The result is that this 
appeal fails andis dismissed with costs. | 

Appeal No. 660. 

A like point, indeed the same point, 
falls for determination in connection with 
this appeal. It is not, therefore, necessary 
to deal with it. This appeal also is dis- 
missed but without costs, 

_ Edgley, J—I agree. 


8. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Revision No. 612 of 1937 


January 19, 1938 s 
J)HAVLB, J. 
MUNNI LAL—PETITIONER | 
- VETSUB 
MUKHTESHWAR PRASAD - Oppostra 
PakRTy. 


Guardians and Wards Act (VIII of 1890), as. 41, 
34——-Power of Court to scrutinize accounts after the 
removal of guardtan-—-Guardian, tf can be asked to 
hand over balance. . 

The power of the Court under a. 41, el. (3), Guat- 
dians and Wards Act, tó direct a guardian on the 
termination of his guardianship to deliver any pro- 
perty belonging to the ward in his possession extends 
to monies belonging to the minor and s. 45 is notin- 
applicable- to a guardian after his removal On this 
construction of s. 41 (d), it cannot be held that the 
accounts filed by him before hie removal must be 
teken to have been passed bythe Oourt. Abdul 
Hasim v. Srimati Malika Khatun (2), followed. 

{Oase-law referred to.] | 

0. R. against an order of the District, 


Judge, Bhagaipur, dated June 19, 1937. 
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Messrs. I. K. Jha and K. Deyal, for the 
Petitioner, 

Mr. K. N. Lal, for the Opposite Party. 

Judgment.—This is an application in 
revision by one Munni Lal who kas been 
directed by the District Judge of Bhagal- 
pur to refund Rs. 849-8 in connection 
with his guardianship of the estate of one 
Mukteshwar Prasad a minor. The applicant 
was appointed guardian of the estate of 
they minor on November 6, 1933. He was 
removed from the guardlanship on January 
19, 1937. In the interval he had 
applied to the District Judge on various 
occasions for permission to bring a certain 
suit on behalf of the minor. The District 
Judge repeatedly refused to sanction the 
suit in the sense of sanctioning any ex- 
penditure by borrowing and alienations on 
account of the suit, thongh Mr. Beevor, 
the then District Judge, pointed out that 
no sanction for the suit itself was necessary. 
The only ground on which the application 
before me can be entertained in revision 
being one of jurisdiction. Mr. Jha for the 
petitioner has cited Nabu Bepan v. Sheikh 
Mahomed (1) and Abdul Hosim v. Srimati 
Malika Khatun (2). In the former of these 
cases, ss. 34 and 41 of the Guardians 
and Wards. Act were considered and it 
was held that s. 41 cannot be construed 
into giving the Court, by summary pro. 
cedure a power to ordey accounts to be 
rendered after the termination of guardian- 
ship, and that the summary powers created 
by s. 34 of the Act cease as soon as the 
minority of the ward ceases. That was 
a case where the minior after attaining 
majority had applied for the appointment 
of a Comrfiissioner to examine the accounts 
and the District Judge had passed an 
order directing the guardian to pay to 
the minor the sumthat the Commissioner 
on examining the accounts had found due. 
In Abdul Hasim's case (2), the other case 
cited for the petitioner, the question arose 
on the removal cf the guardian, where- 
upon the District Judge found that Rs. 1,475 
was admittedly in the hands of the guar- 
dian and directed him to pay the amount 
into Oourt. The guardian's case was that 
he had applied the balance in his hands 
for the necessities.or benefit of the minor, 
but the District Judge did not look into 
the aspect of the matter because he had 
granted no permission to spend the money 


‘in that way. N.R. Chatterjea and Richard- 


(1)5 O WN 207, | 
aa’ 290 LJ 44; 49 Ind. Oas, 132; A IR 1919 Qal 
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son, JJ. held in the circumstances that 
there ought to be a full inquiry into the 
matter and that if it was found that any 
portion of the suid balance was not spent 
for the minor, the Court may make an 
order under s. 41, sub-s. (3) for payment of 
such sum into QGourt and on the guardian 
failing to pay such sum, the Court may 
proceed under s. 45, if necessary. ‘This 
decision is important for present. purposes 
for more than one reason. It holds that 
the power of the Court under s. ed], 
cl. (3) to direct a guardian on the termina- 
tion of his guardianship to deliver any 
property belonging to the ward in his 
possession extends to monies belonging to 
the minor and it also holds that s. 45 is 
not mapplicable to a guardian after his 
removal. 

In the present case it appears that the 
order passed by the lower Court was 
passed in connection with accounts sub- 
mitted by the guardian prior to the order of 
January 19, 1937, removing him from the 
guardianship. The accounts for 1934 were 
filed by the guardian on July 27, 1935, 
and it is stated by Mr. Jha that they 
included a sum of Rs. 85 as paid to 
Counsel in Patna for advice in connection 
with the suit which has given rise to all 
this trouble. Order No. 158 which has been 
removed from the order sheet of the lower 
Court (as itis before me) but which has 
been referred to at the Bar seems to show 
that those accounts for 1934 submitted by 
the guardian in 1935 were passed by Mr. 
Beevor, the then District Judge of Bhagal- 
pur, subject to certain notes which do 
not refer to the fee paid to Oounsel. 
Whether the accounig submitted on that 
occasion did in fact include this fee is 
not clear but the learned Advocate for 
the opposite party concedes that if those 
accounts did in fact include that fev, the 
order of the District Judge, which is be- 
fore me in revision, must be modified in 
respect of that amount. 

As regards the other items disallowed 
by the District Judge and ordered by him 
to be refunded by the ex-guardian. Nabu 
Beparis casc (1) is notin point, if only for 
the reason that here we havea guardian 
who had submitted his accounts prior to 
his removal and the accounts were only 
finally disposed of by the order under 
revision. in such -circumstances the prin- 
ciple followed in Abdul Hasin's case 
(2) would clearly goo support the order 
passed by the lower Oourt. The learned 
Advocate for the opposite party has also 
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drawn attention to Sita Ram v. Govind (3) 
which was followed in this Court in Saiyid 
Muhammad Fari ud-din Ahmad v. Saiyid 
Ahmad Abdul Wahab (4). To put it 
broadly, the position is that notwithstand- 
ing the view taken by Mookerjee and 
Cuming, JJ. in Jagannath Panja v Mahesh 
Chandra Pal (5). Kulwant Sahay and 
Macpherson, JJ. have in this Oourt, in 
agreement with the Allahabad High Ooart, 
come to the conclusion thatthe hands of 
the Oourt acting under cl. 3) of s. 34 
of the Guardians and Wards Act, are not 
tied and that the Oourt has power to 
scrutinizs the accounts submitted by the 
guardia and find out what the real balance 
was and direct the guardian to deposit it 
in Court. If by reason of the removal of 
the guardian on January 19, 1937, ib were 
to be held thats. 34 has ceased to be 
applicable to this guardian, s. 41 (3) as 
construed in the case from Abdul Hastm 
v,Srimatt Malka Khatun (2) would seem 
to give the Oourt much the same power in 
respect of this guardian the power even 
to deal with him under s. 45 if necessary 
Nabu Bepari’s case (1) is of no assistance 
to the petitioner because the accounts now 
scrutinized are nol subsequent to his re- 
moval from the guardianship Mr. Jha 
contended that neither s. 34 nor 3. 45 
was applicable to this ex-guardian and 
thaton the removal of the guardian in 
January, 1937, the accouuts filed by him 
before that date must he taken to have 
been passed by the Court. It seems to 
me that this contention cannot possibly 
be accepted, especially in view of the 
interpretation that was placed on subses. 
(3) of s, 41 in Abdul Hasim'’s case (2) 
together with the reasons given for a 
liberal interpretation of 8. 34 in the de- 
cision of Walsh and Neave, JJ. in the 
case from Sita Ram v. Govindi (3) 

The result is that the order of the lower 
Court cannot be interfered with in revi- 
sion, a8 Without jurisdiction except in so 
far as it may include the fee paid to 
Oounsel, if this was included in the accounts 
for 1984 which were provisionally passed 
by Mr. Beevor in 1935. With this small 
exception, the application must be dismissed 
with costs. Hearing fee,two gold mohurs. 


D. Application dismissed 


(3) 46 A 458: 80 Ind. Oas. 592; 23 A L J 585; AI R 
1924 AlL 593, 

(4) 7 Pat, 144; 107 Ind. Oas. 152; A I R 1928 Pat. 
255, 9 P L T 383. - 
an 21 0 W N 688, 36 Ind. Oas, 286; 25 O LJ 
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RANGOON HIGH COURT - 
Oriminal Revision No. 337-B of 1937 
July 12, 1987 
f MAOKNRY, J. 
VASANJI KHIMJE&—Appriosnt 
versus 


KANJI TOKERSEY — RASPONDENT 

Criminal Pr&edure Code (Act V of 1898), s. 181 
(2)—T partner in certain firm at Akyab—He agree- 
ang to do business on firm's behalf at Cochin and 
to send money and account to Akyab—Failure to 

money and gccount, and closing of business 
—Complaint by firm lodged at Akyab for 
breach of trust—Oourt at Akyab held had no jurts- 
diction—Offence held was committed at Oochin. 

The failure of a person to remit the money or to 
bring it to the place to which he had to bring 
it does not necessarily constitute the ‘offence of 
criminal breach of trust although a person may 
have to account for monsy; it is not the failure to 
account, but the misuse of the money for dishonest 
purposes, which constitutes the offence. 

T was a partner in certain firm at Akyab, It 
was agreed between him and the firm that he 
should go to Oochin, there receive consignments of 
rice sent by the firm both from Akyab and Rangoon 
and sell it there. He was required to submit 
accounts and pay the net cash balance resulting 
from the business to the firm at Akyab but did 
not do so. Further, whilst he was in Cochin he 
realized a certain gum on behalf of the firm in 4 
Oourt of law. This sum also he failed to remit or 
account for, He then closed the business in Ooshin 
but instead of returning to Akyab to submit his 
accounts and pay the money in, he proceeded at 
once to his native place in (utah, The firm filed 
a complaint for breach of trust before a Magictrate 
at Akyab : 

Held, that the Court at Akyab had no jurisdic- 
tion, If T had left the money in Cochin, the offence 
was committed at Cochin. lf he took the money 
somewhere else he must have misappropriated the 
money in Cochin besauss it was there dhat he 
failed to do with the money that which it was 
required of him to do, namely send it to the firm at 
Akyab, Soin any case the offence was committed at 
Cochin and not at Akyab. , 7 

O. R. against the order of the 
Judge, Arakan, dated April 30, 1937. 

Mr, De, for the Applicant. 


Order.—The 


plaint in the Court of a Magistrate at 
Akyab against the respondent Kanji Toker- 
seye The complaint alleged thatthe respon: 
«dent was an employee in the service of the 
firm atAkyab but was subsequently admit- 
ted asa partner. It was agreed that he 
should go to Cochin, there receive consign- 
ments of rice sent by the firm both from 
Akyab and Rangoon and sel! it there. He 
was required to submit accounts and pay 
the net cash balance resulting from the 
business tn ths firm at Akyab but did not 
do so. Further whilst he was in Oochin, he 
realized a sum of Rs. 7,000 on behalf of the 
firmina Oourt of law. This sum also 
he fajled to remitor account for. The 
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applicants are a firm’ 
of merchants at Akyab. They filed a com- 
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total amount which was left in the 
respondent's hands was Rs. 31,980. The 
respondent then closed the business in 
Cochin but instead of returning to Akyab 
to submit his accounts and pay the money 
in, he proceeded at once to his native 
place in Out The Magistrate held that 
he had no jurisdiction to try the alleged 
offence because it had not been committed 
in Akyab.-An application to the Sessions 
Judge of Akyab to revise this order was 
also dismissed. The applicants have now 
come before this Court. The appropriate 
Beclion of the Criminal Procedure Code is 
s, 181, cl. (2) which states that: 

“The offence of criminal misappropriation or of 
Criminal breach of trust may beinqaired into or 
tried by a Oourt within the local limits of whose 
jurisdiction any part ofthe property which is the 
“subject of the offence was received or retained by 
the accused person, orthe offence was committed." 

“Now, there can be no question that 
wherever else the alleged misappropriated 
properly was received or retained by the 
respondent it was not so received or re- 
tained in Akyab, so that if the offence is to 
be tried in Akyab it must beheld that it 
was committed in Akyab. A difficulty that 
arises ig the fact that a person can hardly 
he said to commit an offence in a place 
which he never visits. The definition of 
“criminal breach cf trust” is to be found in 
5. 405, Indian Penal Oode, which reads: 

“Whoever being in any manner entrusted with 
property, or with any dominion over property, 
dishonestly misappropriates or cOnverts to hia own 
use that property, or dishonestly uses or disposes of 
that property in violation of any direction of law 
prescribing the mode in which such trust ig to be 
discharged, or of any legal contract, express or im- 
plied, which he has made kanan, Waa discharge of 
such trust or wilfully suffers any other person so to do, 
eommits ‘criminal breach of trust”. 


Now it is quite clear that the respondent 
must have either left the money in Oochin 
or he must have taken it elsewhere. If 
he hadeleft the money in Cochin then it 
would appear that he may bave committed 
a breach of trust by so doing and obviously 
the offence was committed in Cochin. If he 
took the money somewhere else; it is equally 
clear that he must have misappropriated 
the money in Cochin because it was there 
that he failed to do with the money that 
which it was required of him todo, namely 
send it to the firm at Akyab, but removed 
it elsewhere. I have been referred to the 
case in Emperor v. Mohru Lal (1). This is 
a case very similar with the present one. 
The compleinant resided in Oawnpore and 


employed the accused {o sell goods for him 

(1) 58.4 644; 160 Ind. Oas. 356; A I R 1936 All 
193; 1936) Or. Oas, 214; 37 Or, L J 284;(1938) AL J 
3: 8 È A503; 1936 A L R107. 
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in Bengal, realize the price thereof and 
either personally bring the proceeds “to 
Cawnpore or remit the money to Oawnpore. 
The accased failed to remit all the money 
that he collected and he absconded and 
could not be traced. It was held that the 
Court at Oawnpore had jurisdiction to 
try the case. The view taken was that the 
accused was not charged with having 

“misappropriated or converted to his own use the 
money at any particular place and his offence eon- 
sists in failing to carry out his contract andgremit 
the money or bring the money to Cawnpore. He was 
guilty an illegal omission. Section 43, Indian 
Penal Code, lays down that a person 1s said to be 
‘legally bound to do’ whatever it is illegal in him to 
omit. He was legally bound to remit this money to 
Oawnpore and he failed to do so.’ 

The learned Judges then remarked : 


“He therefore committed an offence within the juris- - 


diction of the Magistrate in Oawnpore by his illegal 
omission to send or bring the money to Oawnpore 
We consider therefore that the Magistrate at Oawn’ 
pore had jurisdiction to this case, 

In an earlier part of the judgment at 
p. 647* the learned Judges say: 

“The accused may have been perfectly innocent 
wher he collected this money and his criminal offence 
occurred later when he failed to remit the money or 
to bring it to-Oawnpore.” 


Now, it seems to me that this ia perhaps 
to state. the matter too broadly, if I may 
say so with the greatest respect, because 
it might well be that a person might fail 
to remit the money, or bring it to "the 
place. to which he had to bring it, through 
causes'beyond his control. The failure to 
remit the money or to bring it to the place 
to which he had to bring it 
necessarily. constitute the offence of criminal 
breach of trust- although a person may have 
to ~account for money; itis not the failure 
to account, but the misuse of the money 
for dishonest purposes, which c&nstitutes the 
offence. The words used in s., 405 are 
- “dishonestly misappropriates or converts to 
his own use that property or dishonestly 1 uses 
or disposes of that property.” No doubs it 
will be a necessary part of the evidence 


against the accused that he failed to ac-: 


count when he should have accounted. As 
was remarked by the learned Judges in 
this same case at page 649*: 

“Where there is a violation of a direction of law or 
a legal contract, the proof of that violation may be by 
negative evidence that the direction of law or the 
contract has not been fulfilled.” 

Pa it is. with the sentence which imme- 

follows this sentence, that I find 
m al unable to agree. They say: 

‘We are of opinion that where the direction of law 
or the contract 1equiles thatthe accused should dis- 
Bon of the property at %® paiticular place, then the 

ourt -having jurisdiction at that place will have 
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jurisdiction to try the ae of the second part of 
8.405, Indian Penal Oode, where there is a charge 
that the accused has failed to*comply with the direc- 
tion of law or the legal contract and has failed to carry 
out his duty at that place.” 


But if the accused fails to remit or bring 
money where does that failure occur? It 
occurs at the place where the ,accused is, 
not inthe place to which the money is to be 
sent or brought So, even on this view of | 
the law, it appears to me that as the. 
omission tosend the money hes taken place 
in some other spot than Akyab, the Courts 
at Akyab cannot have jurisdiction. If it 
he -said that the offence was constituted 
because the respondent failed to come to 
Akyab,‘hat omission to appear in Akyab 
cannot be said to have taken place at- 
Akyab. The respondent omitted to come to 
Akyab in the place where he happened to 
be. Evena sin ofomission cahnot be com- 
mitted by a sinner in a place where the 
sinner is not. This aspect of the matter 
does not appear to have presented itself to 
the learned Judges who decided the case- In 
Emperor v Mohru Lal (1).. In my opinion). 
the view taken by the lower Oourts in the -pre-. 
sent matter is correct and this application 
is dismissed. 

S, i Application dismissed, 





PATNA HIGH COURT 


Criminal Revision Petition No. 1 Ny 
tf 


January 27, 1938 Ee. 

DHAvUR, J. 

SAFDER KHAN AND ANOTABR—~PETITIONEBS- 
VETSUS 


GAYA MUNICIPALITY—Oprosira Panty 
Criminal trial—Sentence—Joint fine with terms of 
imprisonment in default in case of each of two ae 


ig tty 

entence of a joint fine with terms of imprisonment 
in default passed on two accused in the case of each 
of them is plainly open to the objection that it is 
impossible to say whether either of the convicted 
persons is liable to suffer the entire term of i imprison- 
ment and for what proportion ofthe default. Such a 
sentence cannot be sustained. : 


Or. R. P. against an order of the Magis- 
trate, with Appellate Power, Gaya, dated. 
October 30, 1937. 

Qazi Nazrul Hasan, for the Petitioners. 

Mr. Raj Kishore Prasad, for the Opposite 


” Party. 


Order.—The two petit‘oners have been 
convicted of burning bricks in the Gaya 
Municipalty, -an offence under s. 203, 
Bibar and Orissa Municipal Act, 1922, and 
sentenced “to pay a fine of Rs. 50 jointly” 
with one month's simple imprisonment in 
default in ‘cage of each -of them. I issued 
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a Rule on the question of sentence. A 
| joint fine with terms of imprisonment in 
default, i is plainly open to the objection that 
it.is impossible to say whether either of 
. the convicted persons is liable to suffer the 
entire term of imprisonment and for what 
DIDU o the default. Mr. Raj Kishore 
_ Prasad, who has appeared for the opposite 
party, has drawn my attention to a case 
_'Teferred to in Ratan Lals Law of Orime in 
which the Bombay High Court seems to 
, have held that a joint fine may be reco: 
vered from all or any of the persons in 
question. That may be, but the orderin 
the present case cannot be swpported for 
the reason I have already indic&ted. It 
has also heen urged on behalf of the peti- 
tioners that they had no intention of evad- 
ing payment of the fee fixed by the Muni- 
cipality for such license, There is some 


force in this contention; but the evidence’ 


referred to by the trying Magistrate shows 
that though, on the one hand, the peti- 
tioners had in fact applied for a license, 
they were not anxious to pay the full 
- license fee; the Municipality, on the otber 
hand, was trying to bring pressure on the 
patitic ners to pay the balance of the licanse 
fee due from some other person. Taking 
all the circumstances into account, I con- 
sider that the sentence passed upon the 
petitioners should be replaced by a fine of 
Ra. 10 in the case of each petitioner with 
one week's simple imprisonment in default. 
: D, Order accordingly. 


— anir aranan 


CALCUTTA HIGH COURT 
Civil Rule No. 1190 of 1936 
April 28, 1937 
i B. K. MUKHERJEA, J. 
Rant ey | DASI—Parrriowan 


YUNUS MOLLA. ine eae ARE 
PARTY , 
Givtl Procedure Code oo V of 1908), s. 152— 
" Decres in identical terms with judgment —Decrse a 
“bit ambiguous —No accidental alip‘or omtssion— 


e mh, 


„Application under s. 152, if maintainable.. . 
, ,One M who owned an eight anna share ofa certain 
h “tousi, instituted a rent suit for recovery of rent. due 
in respect of a certain tenure held by opposite 
_ parties. as tenants under her. In. addition to the 
prayer for recovery of rent, there was -another 
‘sprayer for enhancement of rent of the entire tenure 
_uddér s. 7, Bengal Tenancy Act. The suit was not 
' contested by. the tenant defendants and it 
ted in an ex parte decree, The ordering 
,, portion of the jadgment stood as.follows: ‘“Decreed 
ez parte with costs. Plaintiff do also get enhance- 
ment of rent at Ra. 23-10-0 from Baisakh 1340 
'B. 8. under 8, 7, Bengal Tenancy ‘Act,” The 
‘decres was in identical terms, Subsequently a 
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-upon the existing rent of Ks. 18 


successor-in-titls who purchased {the interest of M 


instituted arent suit against the said tenant, and 


she claimed enhanced rent atthe rate ot Rs, 23-10-0 
a year in her half share basing her claim upon the 
ex parte rent- decree mentioned above The 
defendant's contention was that the enhanced rent 
allowed by the Courtin the previous suit was in 
respect of the entire tenure and consequently the 
plaintiff was entitled to only one-half cf the same. 
As the decree was not very clear on this point, 
the defendants thereupon made an application to 
the Court for amendment of the decree passed in 
the previous rent suit under the provisions of 
s. 142, Oivil Procedure Oode, praying that ıb 
might be expressly stated that the rent decreed 
being the rent in respect of the entire tenure the 
plaintiff was entitled to half of it: 

Held, that the application under s. 152, Civil 
Procedure Code, was not maintainable as even "though 
the judgment and the decree were a bit ambiguous, 
the decres was in identical terms with the 
judgment and it conld not be said that there was 
any accidental slip or omission. It was open to the 
Court before ‘whom the rent suit which was 
instituted by the plaintiff, was still pending to 
construe the ex parte decree properly having regard 
to the pleadings of the parties and the exact relief 
which the Court purported to grant in that case. 


O. R. against the decision of the 3rd 
Court Munsif, Alipur (24-Parganas), dated 
July 6, 1936. 

Messrs. A.C. Gupta and Satis Chandra 
Sinha, for the Petitioner. 

Messrs. J. N. Sannyal and Joy Gopal 
Ghose, for the Opposite Party. 

Order.—This is a Rule directed against 
an order allowing amendment ofa decree 


‘under the following cirgumstances: One 


Mrinmoyee Dasi who as predecessor-io- 


‘interest of the present petitioner owned an 


eight anna share of a certain touzi, institut- 
ed arent suit beingrent Suit No. 175 of 
1932 in the Oourt of the Third Munsif at 
Alipur forrecovery of rent due in respect 
of a certaifi tenure held by opposite parties 
Nos. 1 to 8 as tenants under her. The total 
rent payable in respect of the tenure was 
Rs. 18r4-4 a year and the plaintiff claimed 
rent for three years at the rateof Rs, 9 2-2 
for her-eight anna share together with 
cesses, damages, ote. the aggregate claim 
being laid at Rs. 35 and odd. In addition 
tothe prayer for recovery of rent, there 
was another prayer for enhancement of 
rent-of the entire tenure unders. 7, Bengal 
Tenancy Act, andthe plaintiff claimed en- 
hancement to the extent of Rs. 35 and odd 
and odd. 
The suit waa not contested by the tenant- 
defendants and it culminated in an ex parte 
decree cn January 26, 1933. The ordering 
portion of the judgment stands as follows : 

“Decree ex parte with costs. Plaintiff do 
also get enhancement of rent at Rs. 23-10-0 


-from Baisakh.1340 B. 8. under s. 7, Bengal, 


4 
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Tenancy Act.” The decree was in identical 
terms. In 1$35 the present petitioner, who 
purchased the interest of Mrinmoyee, in- 
stituted arent suit against the said tenant, 
and che claimed enhancedrent at the rate 
of Rs. 23-100 a year in her half share 
basing herclaim upon the ex parte rent 
decree mentioned above. 

The defendant's contention was that the 
enhanced rent of Rs. 23-10-0 allowed by 
the Court in the previous suit wags in 
respect of the entire tenure and consequently 
the plaintiff was entitled to only one-half 
of the same. As the decree was not Very 
clear on this point the defendants thereupon 
made this application to the Court of the 


Third Munsif at Alipore for amendment of - 


the decree passed in rent Suit No. 175 of 
1932 under the provisions cf s. 152, Oivil 
Procedure Code, praying that it might be 
expressly stated that Rs. 23-100 being the 
rent iniespect of the entire tenure, the 
plaintiff was entitled to half of it. Mr. 
Gupta wko appeais for the petitioner has 
contended before me that the decree being 
in entire conformity with the judgment, 
tŁere is no scope ior amendment of ihe 
decree under the provisions of s. 152, Civil 
Procedure Ccde. On the other hand, it has 
been contended by Mr. Sannyal for the 
oppceite party that the Court in passing the 
decree in rent Suit No. 175 of 1932 could not 


but mean that Rs. 23-10e0 was the enhanced ` 


rent in respect of the whole tenure. He 
relies in support of his ecntention upon the 
provisions of ss. 7 and 188, Bengal Tenancy 


` Act. It is true that in, schedule Kha of the 


plaint in rent Suit No. 175 of 1932, the en- 
banced rent in respect of the entire tenure 
claimed by the plaintiff was st out, and 
there was no distribution of the total en- 
hanced rent amongst the diferent co-sharers 
as 5. 188, Bengal Tenancy Act, enjoins. 

Be that asit may, I think that the whole 
question is one of interpretation of the 
decree having regard to the pleadings of 
thecase andthe other relevant papers, but 
itis nota matter for which an application 
for amendment could be made under s. 152, 
Civil Prccedure Code. The decree follows 
the judgment in its entirety, and I am 
unable to say that there was any accidental 
slip oromission which would bring the case 
within 8.152 cf the Ocde. The judgment 
and tke decree both seem to be a bit 
ambiguous, and certainly it is open to the 
Qourt before whom the rent suit which was 
instituted by the plaintiff, is still pending 
to constiue the ex parte decree properly 
having regard to the pleadings of the 


+ 


‘attempts to establish this secondary 
heavy ope. Hin ‘addition to being ‘descriptive of 


parties and the exact relief which the Oourt 
purported to grant in that case. It may be 
that the view taken by the trial Court in 
granting the amendment is the right view, 
but without expressing any opinion upon 
this point finally, | set aside the order of 
amendment passed by the ¿rial Oourt 
simply on the ground that the application 
is not maintainable under s. 152 of the Code. 
The defendants will be at liberty to call 
upon the Munsif before whom the rent suit 
is pending to accept the interpretation 
which he wants to put upon the decree in 
the previous rent suit. That is a matter 
which has*to be decided by the Court which 
is at present hearing the rent suit, and his 
decision subject to any right opinion will 
be final The result is that the Rule is made 
absolute and the order of the Court below is 
set aside with the observations mentioned 
above. There will be no order as to costs, 
either in this Court orin the Court below. 


S. Rule made absolute. 





PRIVY COUNCIL 
Appeal frcm the Supreme Oourt of Ontario 
February 4, 1938 
Lorp ATKIN, Lorp THANKERTON, LORD 
RuUssaLL or KILLOWEN, LORO WRIGBT 
AND Lorp MAUGHAM. 

Tyn CANADIAN SHREDDED WHEAT 
COMPANY, Limitsp—PLaINTIFFs 
-—APPELLANTS 
versus 
Tun KELLOGG COMPANY or CANADA— 
LIMITED AND ANOTABR— DEFENDANTS 
\RESPON DENTS 
Trade-mark—Registratton—Words merely descri 
tiye of patented product—Putent expiring—Words, 
tf can be regiutered—The word may acquire 
secondary meaning indicative of ortgin—Rival 
manufacturer manufacturing goods similar in appear- 
ance as patenied product and adopting them descrip- 
tive name by which patented product had been known 

—Whether amounts to ‘passing off.’ 

A name of a patented prodoct which is merely 
descriptive of the product cannot be registered after 
the expiry of the patentas a trade-mark. It would’ 
be amounting to prolong the patent pera 


: The effect of a. 11, Trade Mark and Design Aot 


Oanada 1997 c, 201) is that a word is not : regis 


. trable under the Act as a trade-mark which is mere- 


ly descriptive of the character and quality of the 
oods in connection with which it is used. It is, 
owever, clear that such a descriptive word may pos- 
sibly have acquired a secondary meaning, and have 


.come to mean.or indicate that the goods im connec- 


tion with which-it is used are the goods of a parti- 
cular manafacturer: in other words that the word 
in question has in its secondary meaning become in- 
dicative of origin. Butthe onus on the person who 
meaning id a 


1988 GAKADÉAN saBEDDHD Wanat oo., LÚD. 0. KELLOGG Ob. OF GANADA, LTD: (P O.) 179 


the goods in connection with which it is used, it is 
in fact the name of the product of which those 
goods are composed then a state of affairs exists 
which makes it extremely difficult that the word 
should ever become indicative .of origin, so as to 
render it capable of registration as a trade-mark, 
The difficulty may sometimes be overcome in a case 
where the alleged trade-mark is in fact a desoription 
of the goods, but is not recognised by the trade or 
the public as being such, andis taken bythem as 
being a fancy name,e g., where a chemical descrip- 
tion ‘not generally known to the public has been 
adopted, or where an unusual substance unknown 
to the public is being used in the manufacture, 
Where the words are purely descriptive snd in com- 
mon use, it is even more difficult to conceive a case 
in which they could acquire a secondary meaning. 
In order to ascertain whether the words hav@acquir- 
ed secondary meaning, it is of primary importance 
to ses how the manufacturer used the worde, i. e, to 
see whether he used them asa trade name or Oom- 
mon’ Law trade-mark for the purpose of indicating 
the origin of the goods, or whether they were used 
enerely descriptively. Standard Ideal Co. v. Standard 
Sanitary Manufacturing Co. (2', Ohannell v. 
Rambough (3) and In re sfield & Sons Applica- 
ion (4), referred to. [p. 182, col. 2; p.183, col 1.] 
Where a name is descriptive of patentsd goods 
t is difficult to conceive that a manufacturer could be 
d guilty of passing off, if he manufactured the 
zoods in accordance with the expired patente, and 
she only similarity between the rival goods lay in 
she appearance of the goods so manufactured and the 
ipplication to them of the name by which the patent- 
x1 goods had been known, It is conceivable that 
:n the case of a patent, long ago expired, the evi- 
lence might possibly establish that the name had 
yecome tinctive of a particular manufacturer 
‘ather than descriptive of the goods, with the result 
hat other manufacturers of the goods could be com- 
jelled to adopt some means of effectively distinga- 
shing their goods from those of the particular manu- 


‘acturer, But difficult as such a case isto prove in - 


ho case of a descriptive word, it must bə addi- 
ionally difficult in the cass where a word ıs the 
ame of goods as well as being descriptive of those 
foods. Edge v. Ntccolls (8), Boake v. Wayland (9) and 
Wdison Storage Battery Go. v. Britannia Batteries, 
utd, (10), explained. [p. 187, col. 1,] ; 


Bir Stafford Cripps, K. C. Messrs W. N. 
Tilley K.C. (Canadian Bar), R. C. H. Cas- 
ells; K. C (Oanadian Bar), and G., H; 
“ookey, for the, Appellant. a 

Messrs. Russell S. Smart, K C. (Oana- 
ian Bar) and Christopher Robinson, K. C. 
Wanadian Bur) for the Respondent. 

Lord Russell of Killowen—lIn this 
ase the Oandian Saredded Wheat Oc., Ltd. 
lereinifter referred to as the plaintiff) 
1ed two defendants in the Supreme Court 
: Ontario, claiming an injunction to 
„strain an alleged infringement of regiéter-, 

1 trade-marks and passing off of goods, 

id damages. “The trial Judge dimissed 

e action with costs. The plaintiff ap- 

saled to the Oourt of Appeal for Ontario, 
md the appeal was dismissed with costs. 

16 Plaintiff now appeals to His Majesty in 

Juncil, A 


The circumstances which have given rise 
to this litigation are exceptional, and must 
be stated in some detail. 

Oo May 27, 1896, one Henry D. Perky 
obtained a grant of Oanadian Letters Patent 
(No, 52,423) covering a new product which 
he had invented, and a process and 
machine by means of which the new pro- 
duct was prepared or produced. According 
to the patent, wheat is taken in berry 
form ‘and, after being thoroughly washed, 
is boiled for about an hour. It is then 
dried for some houra The berries are then 
passed between compression rollers one or 
both of whichis or are provided with a 
series of fine circumferential grooves where- 
by the berries are mished, aod their outer 
bran coats, gluten layers and starchy in- 
terior portions are thoroughly incorporated 
together and forced intothe grooves whence 
the resultant food is discharged hy means 
of a comb “in light porous and tender 
threads or filaments into a pan or other 
receptacle, or upon a moving receiver 
whereby they may be dispo3ed iu layers". 
Tne sp2cilication then prceceeds a3 fhol- 
lows:— 

"The food as discharged from the rolls is realy 
for use without further cooking, or it can be shaped 
for baking in various ways. 

The food presented is a purely careal product, an’ 
all the parts of the berry are given to the consumer 
in attractive form, No chemicalechange is set up 
therein by the ussof ferments or other foreign in- 
gredients, and the percentage of water in the food is 
much less than in ordinary bread. i 

The article as produced is a food or bread com- 

of superpossd or massed layers or deposits 
of comparatively diy, externally rough, porous, 
sinuous threads or filaments of cooked whole wheat, 
containing interreixed the bran, starch and gluten of 
the entire berry, and which isabsolutely free from 
leaving or raising material or their products.” 

The apparatus for carrying out the 
process is then described, and finally the 
pioduct, the ‘process and the apparatus are 
severally “claimed, the claim for the in- 
vented product being thus phrased :— 

“ A food or bread compos3ad cf- superposed or 


massed layers or deposits of comparatively dry, 


externally rough, porous, sinuous threads or filaments 


of cooked whole wheat containing intermixed the. 


bran, starch and gluten of the entire berry and 
which is fres from leavening or raising material or 
other products," iss 


It will be seen that the invented pro- 
duct is the food as discharged from the 
rollers, which may be either collected in 
a receptacle, or formed into ‘layers by 
means of a moving receives, and which may 
be used in its then condition or may be 
further cooked by being baked in shapes. 

On August 13, 1901, Perky obtained a 
grant of Canadian Letters * Patent 


eo 
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(No. 72,695) for improvements in and 
relating to machines for making biscuits 
and other articles. This patent covered the 
machine which was used by, the plaintiff 
for the production of biscuit shapes, com- 
posed of the new product (the subject of 
Patent No. 52,428) which issued from the 
rollers on toa travelling band. 


The new product was called and was 
known by the name of shredded wheat. 
Although the process covered by Putent 
No. 52,428 may be strictly a mashing 
rather than a shredding process, the pro- 
duct in fact presents every appearance of 
having been shredded; and it is to be 
observed that the patentee in bis patent 
No. 72,695 himself refers to the process 
as “shredding the grain”. There can be no 
manner of doubt that the name sbredded 
wheat very aptly describes the new product. 

The new product was first marketed in 
Osanada in the year 1898 by a ccmpany 
which was registered in the United States of 
America, and which had its factory in that 
ecuntry.. It continued to be imported from 
the United States into Canada and sold there 
to some extent for some six or seven years. 
In the year 1904 the plaintiff was incorporat- 
ed underthe laws of the Province of Ontario. 
It acquired the goodwill of the business in 
Canada of the gompany which was at that 
time importing the product jnto Oanada 
and selling it there. It built a factory for 
its manufacture on the Canadian side of 
Niagara Falls, and in 1905 commenced 
and has ever since continued to manufac- 
ture the product in Canada and to sell it 
there. The product was sold’in two forms. 
The one a biscuit which consisted of the 
shredded wheat produced by the process and 
apparatus protected by patent Na 52,428, 
after it had been panned and cut for baking 
by the apparatus protected by patent 
ho. 72,695, and baked. The other a biscuit 
made of the same material cut in a flatten- 
ed and compressed form, which the plaintiff 
sold under the name “Triscuit”. The trade 
in Triscuiis was small, but the plaintiff's 
trade in the other biscuit urdoubtedly 
developed large proportions. 


The patent No. 52,428 expired in the year 
1914. Down to that time no one had sold 
or could sell the product known as shredded 
wheat in Oanada except the plaintiff and 
its predecessors-jn-tille. In other words 
for some 17 or 18 years the plaintiff and its 
predecessors had enjoyed the monopoly of 
selling the patented product in Oanada. 
Upon the expiry of the patent anyone 


in Canada could make it. The patent 
No. 72,695 expired in 1919 The plaintiff's 
monopoly thereunder then ceased, and any 
manufacturer of the product in Canada 
could use the apparatus covered by that 
patent, for the purpose of panning and 
cutting the product for baking. Anyone 
would be entitled to sell in Canada the 
articles so produced as shredded wheat, or 
shredded wheat biscuits, ptovided that in 
so doing he did not (1) infringe some other 
person’s trade mark or (2) pass off the 
goods as being the manufacture of some 
other person. 

In 1912 the plaintiff had registered in 
Canada as a trade-mark “to be applied to 
the sale of shredded cereal biscuit”, a 
picture of a shredded wheat biscuit ina 
dish or bowl, with a spoon resting in the 
bowl. The biscuit ss depicted showa the 
shape, resembling somewhat a little pillow 
or roll, which ihe biscuit apparently neces- 
sarily assumed after the article, which 
resulted from the product kaving been 
panned and cut by the apparatus: under 
patent No. 72,695, had been baked. | 
. For some years after the expiry of the 
two patents the plaintift continued in fact to 
enjoy its monopoly in Oanada. No rival 
manufacturers appeared upon the scene. 

In 1924 a strange event happened. The 
United States Company (The Natural Food 
Company) which had in 1904 sold the 
goodwill of its Canadian business to the 
plaintiff, had changed its name to The 
Shredded Wheat Oo. In March, 1924, it 
applied to have registered as its trade-mark 
in Oanada in respect of biscuits or crackerr 
the words “Shredded Wheat”, alleging. 
famongst other things) that from Jan- 
uary 1, 1894, to date it had adopted andl 
used ‘the said trade-mark by applying 
it to cartons containing the biscuits, that 
no other person had used the:maik ir 
Oanada in connection with the sale oj) 

oods, and that it had had a factory ai 
Near Falls, Ontario, for a great number 
of years. Here was a preity confusion 0. 
ideas and entities; but the words ‘Shred 
ded Wheat” were in fact registered in th» 
Trade Mark Register at Ottawa as the trade 
mark of the Shredded Wheat Company, t 
be applied to the sale of biscuits or crac 
kers. Andthe words remained so registere: 
for more than three years. ‘The registration 
however, was cancelled in September, 192% 
On March 20, 1928, the words “Shredde 
Wheat’ were registered as the plaintiff 
trade-mark to be applied to the sale ( 
biscuits and crackers; and on April 3, 192 
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the same words were registered as its trade- 
mark to be applied, to the sale of cereal 
foods cooked or prepared for consumption. 

In the year 1934 the Kellogg Company of 
Oanada, Ltd., the first defendant to the 
action (hereinafter called Kellogg’s) began 
to sell in Ognada biscuits made of shred- 
ded wheat. Among their customers was a 
retail grocer one Solomon Bassin (the second 
defendant to the action) who in tura resold 
some of the said biscuits to his retail cus- 
tomers. The plaintiff immediately issued 
the writ in these proceedings and obtained 
an undertaking (without prejudice) which 
had the effect of stopping the- alleged 
wrongful sales until the trial or other final 
disposition of the action. 

The biscuits sold in Oanada by the defen- 
dants were made by the same or substan- 
tially the same process as that by which 
the plaintiff's biscuits are made. In other 
words the patented processes were used and 
the patented product was thereby produced. 
The biscuit manufactured by Kellogg's, 
“though of the same pillow or sausage roll 
sshape was some 25 per cent. shorter in 
lengih. It would seem from the evidence 
that the rounded pillow shape is the result 
«f puffing up in the baking of the product, 
after it nas been panned and cut by the 
«apparatus protected by patent No. 72,195. 
The length and w.dth would be dete:mined 
by the width of the stream of the product 
and the spacing of the cutters. Kellogg's 
sold their shiedded wheat biscuits in 
sartons, each containing 15 biscuits packed 
wn five layers of three biscuits each, the 
"ayers being separated by a corrugated 
separator or pad. The carton contained on 
3ach of its four sides and also on the top 
ind bottom the words “Kellogg's Shredded 
“Whole Wheat Biscuit’. On the top and 
bottom appeared the words “Made in 
D. S. A." On the two broad sides appeared 
he words "W. K. Kellogg” and “Kellogg 
Jompany, Battle Oreek, Michigan.”. The 
cartons made it plain for all the world to 
“ee that the contents of the cartons were 
yiscuits composed of shredded wheat, manu- 
actured by a U. B. A. company called 
<ellogg Company. No passing off by 
aeans of get-up of the cartons is alleged 
x could be alleged by plaintiff. Indeed 

.ellogg's carton was in all respects 
wite different in get-up and appear- 
nee from, the cartons in use by the 
jaintiff. Apart from a question of pass- 
1g off by reason of the form or shape 
wm Kellegg’s biscuit, the plaintiff's claims 
) relief are two and are both founded 
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upon the use by Kellogg's of the two words 
shredded wheat. 

In the first place the plaintiff claims an 
injunction to restrain the defendants from 
infringing the registered trade-marks cone 
sisting of thé words “Shredded Wheat" 
by the use of the words “Shredded Wheat”, 
or “ Shredded Whole Wheat " or “ Shredded 
Whole Wheat Biscuit’ or any words only 
colourably differing therefrom. As to this 
claim „their Lordships at this stage content 
themselves with observing that if the 
plaintiff's said trade-marks are valid trade- 
marks, there can, in their opinion, be no 
doubt that the defendants by selling bis- 
cults as shredded whole wheat biscuits do 
infringe those marks. 

If the plaintiff succeeds on the first claim, 
no Injunction in respect of alleged passing 
off by the use of the words shredded wheat 
would be required. But in the event of 
the trade-marks being held invalid, the 
plaintiff asks for an injunction to restrain 
the defendants from (putting it shortly) 
by the use of the same words or any words 
only colourably differing therefrom, passing 
off Kellogg's biscuits as the plaintiff's bis- 
cuits. 

‘heir Lordships proceed to deal with 
these alternative claims, each of which as 
will be seen involves a consideration of the 
question of the aptness or capability of 
the words shredded wheat.to distinguish 
the product or article manufactured by 
the plaintiff from a similar product or article 
manufactured by anyone else; or their 
aptness or capability of indicating that 
goods to which they are applied are tle 
exclusive manufacture of the plaintiff. 

The plaintiff's first trade-mark was not 
registered until the year 1928, when appli- 
cation was made to register the words 
“ Shredded Wheat’ to be applied to the 
sale of biscuits and crackers. For years 
down to1912 the plaintiff had been the 
sole manufacturer of biscuits composed 
of a patented product to which had been 
given the name shredded wheat, a name, 
as their Lordships think, completely des- 
criptive ofthe patented product, There 
can be little doubt that had the plaintiff, 
when the patent expired, attempted to 
register the words “Shredded Wheat” as 
a trade mark forthe sale of biscuits and 
crackers, the application would have met 
with short shrift. It would be attempting 
by registering the name of the patented 
product to prolong the patent monopoly : 
and this may not be done. Had the plain- 
tiff during the currency of the patent 


` wheat manufactured by others, 
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applied to the product manufactured by it, 
a distinctive trademark duly registered, 
it could have effectively secured for itself 
a means by which when the patent expired 
the shredded wheat which it manufactured 
would be distinguished froin the shredded 
if and 
when anyone chose to avail himself of the 
right then open to the publicof manufac- 
turing shredded wheat. But this ths plain- 
tiff failed to do, except for the registration 
in 1912 of the bowl and spoon trade Mark 
before referred to, and its user to the 
extent which hereinafter appears. The 
language used by Lindley, L. J. In re 
Palmers Trade Mark (|) may properly be 
quoted in this connection, viz. :— 

“ I do not mean to say that a manufacturer of a 
patented article cannot have a trade-mark not dos- 
eriptive of the patented article so as to beentitled 
to the exclusive use of that mark after the patent 
has expired; for instance, if he impressed on the 
patented articles a griffin or some other device; but 
if his only trade-mark is a word or set of words 
desciiptive of the patented article of which he is 
the only maker, it appeare to me impossible . for 
him ever to make ont as a matter of fact that this 


mark denotes him as the maker as distinguished 
from other makers," 


The plaintiff, however, claims that in 
the interval between the expiry of the pa- 
tent in 1914 and the registration of the 
trade-mark in 192%, nocne else (withone 
possible exception) had manufactured the 
patented product, and ihat the words had 
in fact beccme distinctive cf its manufac- 
ture and were properly registrable as its 
trade mark accordingly. 

The, trade-marks here in questicn were 
registered under the Trade Maik and 
Design Act (R. 8. Oanada 1997 c. 201). 
Secucn 5 (1) defines what for the purposes 
of the Act shall be considered’ and known 
as trade marks, in the following terms:— 

9. All marke, names, labels, brands, packages 
or other business devices, which are adopted for use 
by any person in his trade, business, occupation or 
calling, ior the purpose of distinguishing any manu- 
facture, product or article of any description manu- 
factured, produced, compounded, packed or offered 
for sale by him, applied in any manner what- 
ever either to sue manufacture, product or 
article, or to any package, parcel, case, box or other 
vessel or receptacle of any description whatsoever 
containing the same, shall, for tha purposes of this 
Act, be considered and known as trade-marks.” 


By 8 \3it is provided that after registra- 
tion the proprietor ‘shall have the exclu- 
sive right touse the trade mark to desig- 
nate articles manufactured or sold by him” 
By s.-11, however, registration may be 
refused “if the so-called trade-mark does 
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not contain the essentials necessary to 
constitute a trade mark properly speaking". 
The effect of this provibion is that a word 
is not registrable under the Act as a 
trade mark whichis merely descriptive of 
the character and quality ofthe goods in 
connection with which itis used. Standard 
Ideal Co. v. Standara Sanitary Manufae- 
turing Co. (2) and Channell v. Rombough, 
(3). It is, however, clear that such a des- 
criptive word may possibly have acquired 
a secondary Meaning, and have come to 
mean or indicate that the goods in con- 
nection with which it is used are the goods 
of a particular manufacturer: in other 
words dhat tLe word in question has in 
its secondary meaning become indicative 
of origin. In re Crosfield & Sons’ Application 
(4). But the orus on the person who 
aitempts to establish this secondary mean- 
ing isa heavyone. Ifin addition to being 
descriptive of the gcods in connection with 
which itis used, itis in fact the name of 


the product of which those goods are compos- ` 
ed then it would seem to their Lordships . 


that astate of affairs exists which makes it 
extremely difficulty that the word should 


ever become indicative of origin, so as to | 


render it capable of registration as a trade- 
mark. ‘Ihe difficult may scmetimes be 
overcome in a case where the alleged trade- 
mark is in fact a description of the gcods, 
but is not reccgnised by the trade or tke 
public as being a fancy name. e. g, where 
a chemical description not generally known 
to tne public has been adopted, or where 
an unusual substance unknown to the public 
is being used in the manufacture. Where 
the words are purely descriptive and in 
common use, it is even more difficult to 
conceive a case in which they could acquire a 
secondary meaning. 

It is, however, contended that in the 
present case such extreme difficulty has 
been surmounted, and that the evidence 
has established the fact that the words 
shredded wheat have acquired a secondary 
meaning, and when applied to biscuits 
mean shredded wheat biscuits manufactured 
by the plaintiff and by no one else. Their 
Lordships, therefore, proceed to consider 
the evidence, calling attention, however, 
to the fact that the oral evidence was in 
point of time not specifically directed to 
the date when the trade-mark was regis- 


> (1911) A O 78; 80 L J P O 87; 103 LT 140; 27 R 
P O789: 27 T L R53. 
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tered, but referred tothe time at which 
each particular withess was speaking and 
was, therefore, more strictly relevant to the 
genetal question of passing off. 

In the first place it is of primary im- 
portance to see how the plaintiff used the 
words shredded wheat, i. e., to see whether 
the plaintiff used them as a trade name 
or common law trade-mark for the purpose 
of indicating the origin of the goods, or 
whether they were used by the plaintiff 
merely descriptively. It was said in argu- 
ment that the way in which the plaintiff 
used the words was. irrelevant. Their 
Lordships do not agree with this contention. 
In endeavouring to ascertain what it is 
«that indicates who is the manufacturer of 
goods, great weight must necessarily be 
attached to the steps which the manu- 
facturer takes to indicate origin. Indeed 
the foundation of the relief granted in 
mathe well-known case of Reddaway v. Banham 
(5), to-which further reference must be 
made hereafter, was that the words there 
sin question had been used by the plaintiff 
as a trade-mark. There was no question 
mn that caseof a registered trade-mark ; 
Bout the plaintiff had used the words asa 
common law trad2-murk. As Lord Herechell 
mehrased it ‘at p. 214*)—‘he has chosen to 
smploy it as his trade-mark. The 
mudgments of Lord Shand and Lord Davey 
mn the case of Cellular Clothing Co. v. 
Maaton (6), attach the same importance 
0 the user of the word in question by 
he person who is claiming that adescrip- 
ive word has acquired a secondary meaning 
a8 indicating exclusively his goods, Lord 
Shand (at p. 338T) said—“I am of opinion 
hat the word is purely descriptive ang 
was so used by the appellants.” Lor 
Javey relied on the appellants’ advertise- 
mients as showing that they used the words 
5 descriptive of the goods and not as 
<adicating their origin. Farther in Bur 
errys V. Cording (T), Parker, J. said that 
=a the absence of evidence of intention to 
eceive (and there is none such here) the 
«aference of probability of dezeption must 
epend on the circumstances of each parti- 

ular case, including the nature of the 
ord or name the use of which is sought 
> be restrained: and he adds the follow- 


8) er AO 199; 65LJIQB 381; 74 LT 389; 44 
6) (1808) A © 326; 88 L J PO 72; 80 L T 809; 16 R 
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ing observations most pertinent to the pre- 
sent case :— 

“Tt is important for this purpose to consider 
whether the word or name is prima facie in the 
nature of afan¢gy word or name, or whether it is 
prima facie descriptive of the article in respect of 
which it is used. It is also important for the same 
purpose to consider jts history, the nature of its 
use by ths person who seeks the injunction, and 
the extent to which it is or has been used by 
others.” 

Befére and up to 1928 the plaintiff's 
shredded wheat biscuits were sold in 
Cartony, each containing 12 biscuits. On 
the top and bottom of each carton appeared 
the words “Shredded Whole Wheat.” On 
one of the broad sides there was a large 
Picture of a factory across the top front 
of which were the words “The Canadian 
Shredded Wheat Company, Ltd.” : above 
it were printed the words (in large capitals) 
“Shredded Wheat” and (in smaller capitals 
“Made in Oanada”: below it were printe 
the words “The Shredded Wheat Factory, 
Niagara Falls, Ontario.” On the other 
broad side there were printed at the top 
in large capitals the words “Shredded 
Wheat", and underneath in smaller type 
and parallel columns 8 series of statements 
as to the merits of shredded wheat and 
directions—such as “The crispness of its 
shreds promotes thorough mastication, which 
is the first process in digestion. Heat 
the Biscuit in the oven to réstore crispness; 
then pour hot orcold milk over it, adding 
a little cream Salt or Sweeten to taste.” 
Below occur the following words in capitals 
and in separate lines as shown by hy- 
phens —‘“‘Heat the Biscuit in oven to restore 
crispness —“As made for 25 years*—“The 
Canadian Shredded Wheat Oo. Ltd.’— 
“Niagara Falls, Ontario—Oanada.” There 
is also a reference to a company in Londen, 
England, being the European distributors. 
Occupying one of the narrower sides is 
found a picture of Niagara Falls, and on 
the picture appeared the words “The Home 
of Shredded Wheat, Niagara Falls, Ontario. ' 
On the other narrower side are found the 
words “The Original Shredded Wheat.. 
and, immediately underneath, the picture 
of abowl containing one of the biscuits and 
a spoon resting in the bowl withthe words 
“Trade Mark.” In addition further below 
are found the words—'T welve (12) Biscuits” 
and, in quotation marks, “Its all in the 
Shreds.” 

A consideration of this carton (Ex. 6), 
which was the form in which the biscuits 
were at the relevant times, being sold 
thoroughout Osnada, makes it clear in their 
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Lordships’ view, that the plaintiff was in 
no way using the words shredded wheat 
as indicative of the origin of the goods 
contained in the carton, but was using 
them only as descriptive of thosegoods. The 
indications of origin are the trade-mark in 
association with the factory at Niagara 
Falls and the name of the company all 
of which are prominently displayed. By 
that carton the plaintiff was telling the 
public as -plainly as it could, that shretided 
wheat need not necessarily be of its manu- 
facture, but thatit was the person who 
was the original manufacturer of the 
product known as shredded wheat. The 
plaintiff was in fact using the words 
shredded wheat to indicate the thing, not 
the manufacturer, to indicate the stuff of 
which the biscuits were composed, not who 
made them. 

An examination of such advertisement as 
have been putin evidence leads to the 
same conclusion. Exhibit No. 24 contains 


‘photcstatic copies of ien advertisements 


which appeared in issues of The Globe 
newspaper of Toronto during the years 
1908, 1910 and 1913, at times, that is to 
say, while the patents were still in force. 
Three, which appessed im 1908, conta‘n 
no jndicaticn cf the manufaciurer. They 
praise “Shredded Wheat.” They recom- 
mend a biscuit for breakfast and a biscuit 
for luncheon, the article in each caee being 
described as made of shredded wheat. 
One which appeared in 1910, adventises 
“Shredded Wheat Biscuits” urges people 
to try shredded wheat for breakfast, and 
acquire the shredded wheat hebit. This 
advertisement displays prominently the 
name of the plaintiff with the words added, 
“Niagara Falls, Out.” The remaining six 
all appeared in the year 1913. They all 
(except one) contain prominently the name 
and xddress of the plaintiff, and in addi- 
tion the picture of the bowl with a biscuit 
inside and a spoon resting in the towl. 
Tie bowl is steaming and there is no 
reference to aregistered trade-mark. The 
exception is an advertisement of Triscuit, 
which is described as ‘The Shredded 
Whole Wheat Wafer.” In none of these 
is there any user of the words shredded 
wheat as indicative of the manufacturer 
of the biscuit or triscuit. The words are 
used merely as describing the substance 
of which the biscuit and trisecnit are ccom- 
posed. Exhibit No. 40 contains as series 
of advertisements which appeared in The 
Toronto Globe between May 1, 1813, and 


. April 30, 1915, Down to the end of 1914 


the advertisements of the biscuits all 
contain prominently the’ plaintiff's name 


and address, a picture cf tte bowl, -biscuit 
and spoon; and the words shredded wheat : 


appear to describe ihe stuff of which the 
biscuit is made. 
the plaintiff drops out of the? advertise- 
ments, but the picture of the bowl, etc., 
continues and in eddition the following 
words occur, 
Ontario.” 


In 1915 the name of’ 


“Made at Niagara Falls, 
In these advertisements also the | 


words shredded wheat are used merely as-- 


describing what,is the composition of the 
bscuits and triscuits; they invariably state 


it thuse—'Wheat is made in two forms- 


Biscuit and Triscuit.. Other advertising 
matter was putin evidence, viz., Exhibit 


10 which consisted of a collection. of 


advertisements in the United States by ihe 
United States Company which was manu- 
facturing shredded wheat as Niagara 


‘Falls, N. Y. These advertisements ~ only 


become admissible and relevant by reason 
of the evidence given by Mr. Edwin Wallace. 
Mr. Wallace had been with the U.S.A. 
company at Niagara Falls, N. Y, from June, 
190], until about 1904 or 1905, when he 
became supe1intendent of the plaintiff, a 
post which ke held until 1924. Mr. Wallace 
was asked to look at Exhibit 10 and to state 
whether that was the wayin which during 
his ussccistion withthe plaintiff, the pro- 
duct had been advertised and described, 
and he replied—'This is the advertising 
which has been carricd on for many 
years.’ In these advertisements also the 
words shredded wheat are used descrip- 
tively and not as. indicating the exclusive 
manufacture of any person. Asan instance 
the, public is warned—‘“Look for the 
picture of Niagara Falls on the carton 
when you buy Shredded Wheat Biscuit. 
Any other shredded wheat that may be 
offered you is merely a poor imitation of 
the-only original Shredded Wheat.” And 
again—When you ask for Shredded Wheat 
be sure you get the original Shredded 
Wheat you have always eaten, made at 
Niagara Falls, N. Y.” 

In the face of the use by the plaintiff of 
the words shredded wheat as appearing on 
the carton (Exhibit 6) and in the advertise- 
ments, it would appear to their Lordships 
difficult to believe that the words shredded 
wheat could have acquired a secondary 
meaning indicating goods exclusively 
manufactured by the plaintiff. Itis, how- 
ever, claimed by the plaintiff that the oral 
evidence establishes the fact. This neces- 
sitates a consideration of that evidence. 
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‘Three clesses of witnesses (some 27 
individuals) were éxamined on commissicn, 
viz., consumers,- retail grocers, and whole- 
sale’ grocers, They came from every pro- 
vince of Canada with the exception of 
Ontario and Quebec, but a formal ad- 
mission was. made on behalf of the de- 
fendants: that similar witnesses from those 
provinces would, if examined on commis- 
sion, testify to the same effect. It may 
thus Be taken that the evidence, such as 
it is, covers the whole Dominion. Without 
analysing if in detail it may be stated 
that, in their Lordships’ opinion, it falls 
far short of establishing that in 4928, or 


indeed at any time, the words shredded ` 


wheat had. acquired a secondary meaning 
which meant that the goods to which they 
were applied were the manufacture of the 
plaintiff and of no one else. The ques- 
tions (couched cften in. a leading form) 
and the answers given are full of ambiguity 
It must be remembered that shredded 
wheat was not only the name given by 
the inventor toa new product which could 
be baked into a biscuit, but was also 
descriptive of the product both as to its 
compnsiticn and its appearance. 
also be remembered that for a lengthy 
pericd the plaintiff enjoyed alegal mono- 
poly of making and selling in Canada the 
product shredded wheat baked into biscuits 
and that, with the negligible exception of 
some shredded wheat biscuits called 
muffets, the plaintiff ccntinued to be Lhe 
sole maker of the product, baked or 
otherwise. In these circumstances it was 
inevitable ihat the words shredded wheat 
biscuits should become associated in Canada 
with the goods of the plaintiff, since 
many members of the public would get fo 
know that the product shredded wheat 
was in fact the plaintiff's product. : 

Bat this is far from establishing the 
required meaning of distinctiveness, 
which must carry withit the feature that 
the goods -distinguished are the goods 
manufactured by a particular person 
and by no other. A word or words to 
be really distinctive ofa person’s goods 
must generally speaking be incapable of 


application to the’ goods of any- 
one else. It is- on this point that the 
evidence breaks down. It is full- of 


ambiguities. ‘Oneis left in doubt whether 
a witness in speaking of shredded wheat 
refers to the baked biscuit orto the 
amaterial of which it is composed; and the 
«answers of many are inconsistent with 


the witness. redlly. believing that -the- 
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wheat neceesarily indi- 
cate goods manufactured by the plaintiff 
exclusively and by no one else. A few 
examples will suffice. McDowell, a retail 
grocer in Vancouver, when asked whether 
he ever stocked any other shredded wheat 
than that made by the plaintiff, mearly 
answered in the negalive. Thatis not the 
answer of a man who believed that shredded 
wheat was the exclusive manufacture of 
the plaintiff. To such a man the question 
is suggesting an impossibility, and would 
be repudiated as such. The same ques- 
tion is put with the same complacent 


‘answer to many other witnesses, of whom 


it may be sufficient to mention Strathdee 
(a wholesale grocer of Regina), Braine 
and May (retail grocers of the same 
place), and Bull (a retail grocer of 
Oalgary) who also made the following 
illuminating contribution tothe discussion— 
viz. that when asked for shredded wheat 
he supplied the plaintiff's carton “because 
I have nothing else like itin the store”, 
which can only mean because he had no 
.one else's shredded wheat in atock. 

The evidence of Cunningham (a consumer 
living in Calgary) who identified a package 
of the plaintiff's biscuits by the picture of 
Niagara Falls on tbe carton many well 
be cited asan illustration ofthe true 
value of the evidence given in relation to 
the peculiar circumstances which existed 
in the present case. Being shown one 
ofthe plaintiff's modern cartons which 
he says he can identify “as a package 
of shredded wheat" he is asked “Do you 
know by whom that article is made?” 
and he answers—“I imagine by the 
Shredded Wheat Oompany of Canada”. 
The concluding portion of his examination- 
in-chief ran thus :— 

Q. Have you ever known any other article on 
the market which has been called by the name 
Shredded Wheat? A. Not to my knowledge” 

Q. And when you go into a store and ask for 
Shredded Wheat, what 1s it you expect to get? A 
Shredded wheat. 

“Q. This article Exhibit" I"? <A. Yes, this 
is the only one I have ever known so I naturally 
would not know of any other. 

Q. Have you had occasion to order shredded 
wheat in hotels or restaurants ? A. Yes, quite often. 
I have my breakfast quite often downtown at the 
Olub Qafe on 8th Avenueand that is what I get for 
shredded wheat. 

Q. How isthat served to you? Inthe restau- 
rants or hotels? A. Inan ordinary individual bowl, 
I like bananas with my shredded wheat, 

It is not served in the carton? A No, they 
have, I believe, individual packages, I think, I have 
noticed them in restaurants, where you break your 
owa package, but that I am not quite sure of. 

- Q. “But “generally speaking. A. That biscuit is 
the way it is in an individual bowl, 
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Q. When you order in that way do you see the 
package or carton from which the biscuit is taken ? 
A. No. When you order shredded wheat, I expect, 
a naturally expect to get shredded wheat because 

have never known anything other than that par- 
ticular biscuit. I mean asfar as I know there has 
never been anybody else in Oanada bring out 
shredded wheat,” 

Their Lordships think it unnecessary 
further to analyse the oral evidence. 
It is, they think, sufficient to say that it 
faile to show that the words shredded 
wheat, which were boththe name of *and 
descriptive of Perky's invented product, 
ever acquired the secondary meaning of 
being distinctive of goods manufactured 
exclusively by the plaintiff. It would, in 
their opinion, be passing strange if they 
had acquired such a meaning, for it would 
bea meaning directly contrary to the 
sense in which those words had been 
put forward to the public by the plaintiff 
in its cartons and advertisements. The 
circumstances existing in the present casa 
and the extreme difficulty of the plaintiff 
succeeding in establishing the desired 
secondary meaning, are exactly: those 
which are described by Lord Davey in the 
well-known case of Cellular Clothing Co v. 
Maxton (6) in the passage (at pp. 343-4*) 
which has been aptly cited by McTague, J. 
in his judgment in the present case 

Tt was contended that McTague, J. had 
found the facts upon the issue of distincti- 
veness in favour ofthe plaintiff: but thejr 
Lordships are unable so to read his 
judgment Had ke done so, he must, they 
think, -have granted relief against 
infringement cf trade-marks. He states 
that the general eflect of the evidence is 
that the words shredded wheat. mean to 
the witnesses the gocds of the plaintiff. 
In view of the monopoly enjoyed under the 
patent, and the monopoly subsequently 
in fact enjoyed, the words must necesshrily 
be identified with the plaintiffs goods 
but in view of those exceptional circum- 
stances the learned Judge holds that the 
requisite secondary meaning of exclusive 
distinctiveness has: not been established. 
To quote his words :— 

“On the branch of the issue having todo with 
infringement of the trade-mark, the conclusion must 
be that the words whose use is complained of, 
are common words merely descriptive and have not 


acqaired a secondary meaning in such manner as 
to give the plaintiff the relief sought.” 


Their Lordships ugree with this finding, 
which also had the approval of the Court 
of Appeal. 

In the result, their Lordship agree with 
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‘both the Ontario Courts in holding that the 
registrations of the platntiff's trade-marks 
“Shredded Wheat" were invalid, and that 
so far as the action is based on infringe- - 
ment of trade-marks, it fails. 

The same result must, they think, ensue 
in regard to passing off, so far as the 
alleged passing off is based on the use of the 
words shredded wheat. Once it is estab- 
lished that these words are both the name 
of a product and descriptive’of that pro- 
duct, the difficulty of establishing a pass- 
ing off merely by the use of those words 
in relation to the product is extreme. The 
case majniy relied upon by the plaintiff 
was the ease of Reddaway v. Banham 
(5), already referred to. In that case 
the use ot words which in fact described 
the belting there in question, and which 
in a sense could be said to be its name, 
was restrained on the ground of passing 
off. The facts io that case were excep- 
tional and peculiar, and have no real re- 
lation to the facts of the present case. 
For years different manufacturers of belt- 
ing had made belting consisting of a 
yarn which was in fact principally com- 
posed of camel hair, but which was not 
known to contain in fact camel hair. 
Each manufacturer had given the dis- 
tinctive name of some animal to his 
belting; e. g, Yak, Buffalo, Llama, Orc- 
codile, ete. The plaintif had identifed 
his with the camel; and every one con- 
cerned was under the impression that the 
plaintifs name camel hair belting was 
a fancy name and in no way descriptive. 
The defendants Banham began in the year 
1891 to make belting made of yarn like 
the plaintifi’s, and gave it the name of the 
plaintiff's belting, viz. “Oamel Hair 
Belting”. Upon the facts of that case a 
jury found, and no wonder, that the words 
(though descriptive in fact of the goods) 
meant the plaintiff's belting as distinct 
from the belting of other manufacturers, 
The decision is one easily to be accounted 
for on the special facts, viz, that owing 
to the general but mistaken belief that 
camel hair was a fancy name, the re- 
quisite secondary meaning had in fact been 
acquired. 

The plaintiff's action must, in their Lord- 
ships’ opinion, fail so far as it is based 
on the use of the words shredded wheat, 
with the result that as against the de- 
fendant Bassin the action was properly 
dismissed. 

The plaintiff, however, claims as 
Kelloggs a passing-off injunction, 


alnst 
aged 
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upon the allegation that Kellogg's biscuits 
are of such shape and size, that hotel and 
restaurant keepers could, if so minded, 
supply them in response to the request of 
a customer who, in asking for shredded 
wheat desired to be supplied with biscuits 
of the plainfiff's manufacture. 

Their Lordships see no reason for grant- 
ing any such relief upon the evidence 
given in the present case. They sre not 
satished that « person asking for shredded 
wheat, will not have his request truly 
satisfied if the product skredded wheat as 
manufactured by Kelleggs or any other 
manufacturer is supplied: ncr are they 
satisfied that a customer who really desires 
a biscait of the plaintiff's manufacture, 
will necessarily be deceived by being 
offered a biscuit of ihe same shape but 
perceptibly smaller. Such likelihocd of 
deception requires to be proved and it is 
noticeable that no witness was shown 8 
Kellogg's biscuit and asked whether he 
would have taken that to bea biscuit of 
the plaintiff's manufacture. The plaintiff 
has not in their Lordships’ opinion made out 
a case in tlese proceedings which would 
justify the granting of a passing-off injunc- 
tion based solely on the form cf the biscuit. 

Some further observations their Lord- 
ships think it desirable to make. Their 
decision has been reached without basing 
it specifically upon the existence of patenis 
which have expired. Their Lordships, 
however, find it difficult to conceive that a 
manufacturer could, in such a cage, be held 
guilty of passing off, if he manufactured 
the gocds in accordance with the expired 
Patents, and the cnly similarity between 
the rival gocds lay in the appearance of 
the goods so manufactured and the o- 
plication to them of the name by which 
the patented goods had been known. It 
is conceivable that in the case of a patent, 
long ago expired, the evidence might 
Possibly establieh that the name had be- 
come distinctive of a particular manufac- 
: turer rather than descriptive of the goods, 
with the result that other manufacturers 
of the goods could be compelled to adopt 
some means of effectively distinguishing 
their goods from those of the particular 
manufacturer. But difficult as such a case 
is to prove in the case of a descriptive 
word, it must be additionally difficult in 
the case where a word is the name of 
goods as well as being descriptive of those 
goods. The case of Hdge v. Nicolls (8), 
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was peculiar in that the goods there in 
question which were offered for sale were 
pieces of washing blue, while the special 
form of stick which the defendants were 
restrained from associating with pieces of 
washing blue was in effect part of the 
getun of the plaintifi's goods In Boake 
v. Wayland (9, while the name of the 
patented article was “Kalium Meta 
Sulphite”, or more technically “Meta Sul- 
phite of Potassium” the letters or initials 
K. M.S. were proved to distinguish in the 
brewing trade, the Kalium Meta Sulphite 
or Meta Sulphite of Potassium manufac- 
tured by the plaintiffs, from the same 
article of their persons who were making 
it and calling it by various other names. 
The defendant was restrained from apply- 


‘ing the letters or initials K. M.S. to his 


goods. In the case cf Edison Storage 
Battery Co. v. Britannia Batteries, Ltd. (10) 
the distinctiveness was proved by admis- 
sions made by the defendants themselves, 
but for which, as Bennett, J. pointed out, 
the plaintiffs would have had difficulty in 
satisfying the Court that decrintive words 
had become distinctive. Moreover, the 
plaintifis tark in that case was clearly ren- 
dered less difficult by the fact that the 
words there in question included the actual 
name of the inventor. Hach of these cases 
presented some peculiar feature which 
brought the necessary proof,within the range 
of possibility, 


One further abservation their Lordships 
desire to make. Litigation has taken'place 
in the United States of Americain which 
a company called National Biscuit 
Company soyght to restair a company called 
Kellogg Company from using the words 
‘Shredded Wheat”. The action was dis- 
missed by decree of the U.S. District Court 
for the District of Delaware ; and on appeal 
to the U. 8. Circuit Court of Appeals for 
the Third Oircuit, the decree was affirmed. 
Subsequently on reargument before the 
same Judges, that decision was reversed, 
anda decree was entered “enjcining the 
defendant from the use of the name ‘Shred- 
ded Wheat as its trade name, and from 
advertising or offering for sale its product 
in the form aud shape of plaintifi’s Slacnit 
in violation of its trade-mark’. Their 
Lordships can only (bat with the greatest 
reapect for that Court) express the view that 
ifthe facts of thst case were similar in all 
respecis with the facts of the present case, 


9) (1909) 26 RPO 251. 
0) (1981) 48 R PO 350. 
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they prefer the first judgment of the Circuit 
Court of Appeals to its later decision. 
Their Lordships are of opinion that this 
appeal should be dismissed and will hum- 
bly advise His Majesty accordingly. The 
appellants must pay the costs of the appeal, 
D. Appeal Dismissed. 
Solicitors for the Appoellants:—Messrs. 


Blake- & Redden. 
Solicitors for the Respondents:—Messrs. 


McKenna & Co. 


CALCUTTA HIGH COURT | 
Letters Patent Appeal No. 2 of 1935 
July 16, 1937 
Nasim ALI AND RBMFRY, JJ. 
ABDUL KHALEQU E—Daranpant No. 1 
— A PPRHLLANT 

VETBUS 
SUSIL CHANDRA CHAUDHURI AND 
OTHERS ——RBBSPONDENTS 

Oivil Procedure Oode (Act V of 1908), O XXIII, 
r. 1—Plaintif permitted to withdraw suit with 
liberty to bring fresh one on condition of paying 
defendant's costs within one month — Costs not 
deposited within time — Fresh suit — Plaintiff 
applying for permission to deposit costs before 
hearing—Defendant neither objecting to prayer nor 
to maintainability of sutt—Prayer granted and 
costs deposited—~Suit heard and decreed— Defendant 
withdrawing costs Appeal by defendant —Sutt held 

intatnable. 
"The plaintiff was permitted to withdraw the suit 
with liberty to bring afresh one unless barred as 
prayed for Defendant was to get costs which 
were to be paid within ene month as a condition prece- 
dent to a fresh suit. Plaintifis did not pay the 
costs of the defendants within the time specified in 
the order Neither did they pay the costs before they 
instituted’ the fresh suit onthe saine cause of action. 
The defendant did not object to the maintainability 
of the suit on the ground that his costs were not 

idas directed by the Oourt. Before the commence- 
ment of the hearing of the suit, the plawtiff applied 
to the Court for permission to deposit the costs, 
This prayer was not opposed and was allowed. The 
costs were then deposited by the plaintiffs, ‘The 
suit was then heard and decreed. Defepdant 
thereafter withdrew the costs deposited from 


Corel, that the suit was maiutainable. Deb 
Kumar Roy v. Deb Nath Barna (|), referred to. 
L. P. A. against the judgment of R. 
O. Mitter, J. dated December 21, 1934. 
Messrs. Manmathanath Das Gupta and 
Apurba Charan Muknerjee, for the appel- 
b. 
a N [lemendra Kumar Das and 
Purnendu Bhusan Chaudhury, for the Res- 
poudents. | 
Mr. Surajit Ch. Lahiry, for the Deputy 
Registrar. 
Judgment.—The only point for deter- 
mination in this Lett@rs Patent Appeal by 
the defendants is whether the. suit out of 





which this appeal arises is maintainable in. 
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view of the fact that the plaintiff-respondents 
did not pay the costs of the defendants in 
a previous suit institated by them on the 
same cause of action on which the present 
suit is based as directed by the Gourt in 
its order dated November 14, 1929. That 
order is in these terms: 

“The plaintiff be permitted to withdiw the suit 
with liberty to bring a fresh ons unless barred as 
PAN for. Defendant will get costs which must 

e paid within one month as a condition precedent 
to afresh suit ” . 

Plaintifs did not pay the costs of the 
defendants within the time specified in the 
order. Neither did they pay the costs before 
they instituted the present suit on January 
23, 1930.“ The appellant in his written 
statement did not object to the maintain- 
ability of the suit on the ground that his 
costs were not paid as directed by the 
Court in November 1929, Before the 
commencement of the hearing of the suit, 
the plaintiff applied to the Court for pèr- 
miasion to depcsit the costs. This prayer 
was nst opposed and was allowed The ccsts 
were then deposited by the plaintiffs. The 
suit was then heard and decreed Defendant 
thereaftor withdrew the costs deposited from 
Court. The decree of the trial Oourb was 
affirmed on appeal by the lower Appellate 
Court. Defendants preferred a second 
appeal to this Court. R O. Mitter, J. heard 
this second appeal. Ths learned Judge 
was inclined to hold thit the suit was not 
maintainable and to allowthe appeal, but 
in view of the decision of a Division Bench 
of this Court in Deb Kumar Roy v. 
Db Nath Barna, 64 Ind. Cas. 738 
(l1) which is on all fours with the 
present case, he dismissed the appeal and 
gave leave to the defendant to appeal under 
s 15, Letters Patent. The order of November 
14, 1923, allowing th e plaintiffs to withdraw 
from the previous suit with liberty to 
institute afresh suit on the same cause of 
action and directing them to pay the cozts 
of the defendant within one month as a 
condition precedent to. a fresh suit was made 
on the application of the plaintiffs under 
O. XXIU,r.1 (2), Civil Procedure Code. 
The question is whether the condition about 
the payment of costs is attached to the. 
permission to witadraw with liberty to 
institute afresh suit or to the permission 
to bring a fresh suit. Ifthe condition at- 
taches tothe permission to withdraw until 
the costs are paid, the permission is not 
operative. There is no withdrawal with 
liberty to institute a fresh suit and the 
suit must be taken to be pending. If the 


(1) 64 Ind. Cas, 738;.A I'R 1920-Cal. 897, 
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condition attaches tothe permission to bring 
& fresh suit, the suit is withdrawn and 
ceases to be pending immediately with 
order of withdrawaland the permission to 
bring a ye suit is not operative until the 
costs are paid. ; 

The reasons in support of the first view 
are; (J) The clause “on such terms as if 
think fit’ in sub-r. (2) of r. 1, O. XXIII, of 
the Oode grammatically refers tothe verb 
“may grant” and the terms imposed by the 
Oourt therefore refer to the permission 
to withdraw from suit with liberty to 
institute a fresh suit. (2) What the Oourt 
orders is not a withdrawal and® institu- 
tion separately, but a withdrawal and 
institution on certain conditions, the whole 
is one order and the one part cannot be 
served from the other; when the plaintiff 
obtains leave to withdraw upon payment 
of costs, until they are paid, there is no 
withdrawal with the permission of the Court 
and the suit remains pending. 


The reasons advanced in support of the 
second view are: (a) The latter part of 
O. XXIV, r. (1), sub-r. (2) must be read as 
referring not to the permission to withdraw a 
the withdrawal of the suit does not require 
suit as permission but merely as allowing the 
Court to give permission to institute a fresh 
suit in place of the one which has been 
withdrawn. The permission granted under 
the sub-rale refers only to the filing of the 
subsequent suit on certain conditjons, (b) 
The order allowing the withdrawal of a 
suit upon terms is separable in two parts: 
one allowing the withdrawal and the other 
allowing the institution of asuit upon com- 
plying with the condition laid down by the 

urt e 
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. Now the consequences of withdrawal of 
a suit are laid down in sub-r. (3) of 
r. 1 of O. XXU. If that Rule had not 
been in existence, there would have been 
mo provision of law by which a plaintiff 
after withdrawing a suit would be preclud- 
edfrom bringing afresh suit in respect of 
the same cause of action. That Rule con- 
templated withdrawal without leave to bring 
a fresh suiton the same cause of action. 
IE the second view is correct, then on the 
plaintiff's failure to deposit the costs as 
directed by the QOourt, the withdrawal be- 
comes a withdrawal without leave and the 
second suit is hit by this sub-rule. If the 
first view is correct, there is no withdrawal 
at all when thecondition is not complied 
with, as failure to withdraw with leave to 
jnstitute a fresh spit does not put an, end 
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to the suit and the plaintiff is enitlted to 
continue the suit in spite of his failure. 
The institution of the second suit would 
then be not hit by the sub-rule. The 
result would then be that two suits would 
be pending on the same cause of action. 
In such a case, either the Oourt should 
stay the hearing of the second suit under 
s. 10, Civil Procedure Code, and direct the 
plaintiff-to proceed with the first suit or 
direct the stay ofthe second suit until the 
costs are paid: see O. 26, r. 4 of the 
Rules of the Supreme Court. 

The cases in which the terms of the order 
impose a time limit for payment of costs 
have scmetimes been distinguished by 
Courts from the cases in which no such 
time limit is placed. The reasons for the 
distinction are these: (1) When the order 
of the Court directs payment of costs by 
a certain date and that date expires, it 
becomes impossible for the plaintiff to ful- 
fil the ccndition imposed by the Court and, 
a subsequent deposit would not comply with 
the conditions. Where no date 1s fixed, 
the non-payment of costs before the insti- 
tutionof the suit mak.s the suit premature 
and the Court can treat the plaint as being 
filed on the date -on which the deposit is 
made provided no question of limitation 
arises. (2) The intention of the Court in 
fixing the time limit is to settle the position 
of the parties within # reasonable time 
and not to keep the defendant in suspense 
of a future attack on him indefinitely.up 
to the last date of limitation. (3) When the 
Court attaches such a time limit to 
the permission, it is open to the plaintiff 
to say than and there that he does not 
accept the condition and to ask the Court 
to proceed with the suit. But if after 
such an order he takes no further steps 
for the prosecution of the suit, he must 
be taken to have accepted the conditional] 
order with the consequences following from 
the non-compliance with the conditions 
mentioned in the order. 

If the condition about the payment of 
costs attaches to the withdrawal of the 
suit with liberty to institute a fresh suit, 
the distinction between the cases in which 
time limit is fixed and those in which 
there is no such time limitis not of much 
consequence inasmuch as in either case on 
default of payment of costs the suit re- 
mains pending. If the condition attaches 
to the filing of the gecond suit, after the 
fixed date expires, the Court can extend the 
time for paying the costs under s. 148, 
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Oivil Procedure Code, and therefore enable . 


190 
the plaintiff to comply with the condition 
imposed on him. Where the Oourt extends 
the time, thereis no difficulty, but where 
time is not extended, there being no per- 
mission to sue afresh, the second suit must 
be dismissed. Assuming that by fixinga 
time limit the Court intended to settle the 
Position of the parties, the question still 
remains, how did the Court settle the 
position? Where the order specifies the 
position, there is no difficulty. Where 
nothing is stated, the answer to the ques- 
tion depends on the answer to the question 
whether the. condition attaches to the 
Permission to withdraw or to the permis- 
sion to bring a fresh suit. 

Again, assuming that the conditional 
order is accepted by the plaintiff, what is 
the consequence of his acceptance? The 
answer here also depends on the answer 
to the same question. Again, it has been 
said that the decision in each case would 
depend upon the particular terms of the 
order in that case. Where the term of the 
order indica:es what would happen on 
default cf payment within the tme nhxed, 
no dithiculty arres. Where no such direc- 
tions are given, the occasion for the conflict- 
ing Views indicated above arises. ‘Lhe 
difference in the two views1S fundamental. 

The views taken by the Oouris below are 
in accordance wiih the later decisions of 
this Court which seem to be suppo:ted by 
the grammatical sense of the words of 
sub-r. (2) ofr. lof O. XXUI. Whether 
the condition about payment of costs 
attaches to the permission to withdraw with 
hberty to institute a fresh suit or to the 
permission to file a fresh suit, the position 
in the present case is this: the Oourt ex- 
tended the time under s. 148 for payment 
of costs without any objection from. the 
defendants in orderto enable the pldintiff 
to comply With the conditions. Tke plain- 
tif. then paid the costs. Even if the con-' 
ditions are taken a8 attaching to the per- 
mission to bring afresh suit, the condi- 
tional permissicn has now become final on 
payment of ccsts by the plaintiff. The 
first suit, therefore, must now be taken as 
withdrawn with leave. The defendants 
have withdrawn the costs without any pro- 
test; the suit has been foughtout on merits 
and the plaintiffs have succeeded on the 
merits. In view of these facts and circum: 
stances, we dismiss the appeal. There will 
be noorder for costs ig this appeal. 


Appeal dismissed. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 83 of 1934 
September 7, 1937 
BARLAS AND MaokLIN, Jd. 
VITHABAI DATTU PATTAR AND OTHERS 

—DprenDANTS-—-APPRLLANTS 

versus E 
MALHAR SHANKAR KULKARNI— 

PLAINTIPE— RESPONDENT 

Evidence Act (I of 1872), 8. 108— Person not heard 

of more than seven years— Whether can be presumed 
to have died at particular date—Transfer of Property 
Act (IV of 1882), 88.43, 8—Transferor erroneously 
representing that he is full owner though in fact 
entitled only to spes successionis—S. 6, if applies 
— Pleadings—Law, tf should be pleaded. 
“ When the Oourt has to determine the date of the 
death cfa person who has not been heard of for a 
period of morethan seven years, there is no pre- 
sumption that he died atthe end of the first seven 
years, or at any particular date. Lal Ohand Mar- 
wart v. Ramrup Gir (1) and Jeshanker y. Bai Devali 
(2,, relied on. 7 

Where an erroneous representation ismade by a 
transferor that he is the full owner (though in fact 
he has merely a spes successionis), then if the trans- 
feror happens later to obtain the 1eal interest, pre- 
vious transfer can operate on that interest, The 
operation ofs,6, Transfer of Property Act, 18 con- 
fined to cases ın which the transfer purports to be 
that of spes successionts,‘or where the transferee 
knows that the transferor has no more to give, 
Shyam Narain v. Mangal Prasad (5), followed. 

it is not necessary fora party to plead law. 

F. ©. A. against the decision of the Joint 
First Olass Sub-Judge, Belgaum, in Suit- 
No. 129 of 1930 

Mr. P. V. Kane, for the Appellants. 

Dr. B. R. Ambedkar, Messrs S.A. Desat 
and S. Æ. Kher, for Appellant No. 6. 
Messrs. G. N. Thakor and B.D. Belvi: 
for Respondent No. |. à 

Barlee, J.—The property in dispute in 
this case belonged to two brothers Ram- 
chapdra and Laxman, and it is not now dis~ 
puted that they were -joint. Ramchandra 
died first leaving a widow Bhagubai. 
Laxman died in 1902 leaving a widow 
Kalava, who succeeded to a widow's estate. 
She died in 1809, and after her came 
Bhagubai as the widow of gotraja sapinda. 
Bhagubai had a stepdaugh'er Vithabai, 
and in the year 1916 she transferred the 
whole of her interest in the estatein suit 
to Vithabai, and shortly afterwards it is 
common ground that she obtained from 
Vitnabai some document (not on record) 
which secured her a pension of Rs. 1004 
year. Bhagubai’s interest was a life inter- 
eat, and itis the case of the plaintiff that 
she died by drowning in the year 1921-22 
and that defendant No. 12 Shankar became 
entitled to the estate as the nearest heir of 
Laxman. There was some litigation in 
connection with a mortgage in 1925, The 
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land mortgaged is not now in dispute. The 
contenst was between one Hazarat Patil 
who had purchased the equity of redemp- 
tion ‘from Shankar (defendant No. 12), and 
one Potdar, an assignee of Vithabai’s rights. 
In that suit it was held that Shankar's alienee 
could not gneceed inasmuch as it was not 
proved that Bhagubai was dead. The suit 
ended in 1929, almost immediately and 
Shankar (defendant No. 12) sold his right, 
title and interest in the rest of the estate of 
Laxman to the present plaintiff, who filed 
the present suit on April 4, 1930, joining 
as defendants Vithabai who was in posses- 
sion as defendant No. 1 and amongst others 
his vendor Shankar. 
found on the evidence that (1) Bhagubai had 
not been heard of by persons who ought to 
have heard of her if she were alive for 
Beven years prior to the sale to the plaintiff 
on May 1, 1928; (2) that Laxman, whose 
next reversioner was Shankar, had been 
the owner of the entire property; and (3) 
that Shankar was the owner at the date 
of the sale by him to the plaintiff. 
Accordingly he made a-decree for the 
plaintiff for pcssession and mesne profits 
on the ground that Vithabai was in posses- 
sion without title. 

In this appeal the first question which 
we have todecide is whether Bhagubai is 
dead or may be presumed to be dead. The 
plaintiff called as witnesses a number of 
persons from the village of Sankeshvar in 
which the property is situated and where 
Bhagubai’s husband used to live and she 
herself used to live until she disappeared. 
Their evidence has been attacked on the 
ground that they are Brahmins or that for 
other reasons they are interested in the 
plaintiff who is a Brahman. I need nòt 
discuss these objections in detail since we 
find that the defendant, Vithabai, has not 
chosen to contest their evidence. She 
asserted in her pleadings and deposed later 
that Bhagubai had left Sankeshvar and 
gore on pilgrimage, that she had herself 
‘met her in 1929 (that is four years before 
she gave evidence) at the village of Kapshi, 
and that she had met her also at Nipani, 
but she neyer alleged at any time that 
Bhagubai had ever returned to Sankeshvar 
where she had lived before. It is in evi- 
dence that some time after Bhagubai 
transferred the property to Vithabai she 
(Vithabai) left Kasphi which was her hus- 
band’s village and came to Sankeshvar. 
She had no connection with Kapshi except 
that it was her husband's village, and it is 
24 miles from Sankeshvar. Bhagubai, too, 
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had no other connection with Kapshi, and 
it is not understood why if she returned 
from pilgrimage at any time during the 
seven years before suit, she should have 
gone to Kapshi or to Nipani avoiding San- 
keshwar where her husband had lived and 
her step-daughter was living. We think 
that there can be no doubt that the 
learned Judge was correct in his view that 
Vithabai’s evidence and the statements 
made. by her witnesses who said that 
they had seen Bhagubai during the seven 
years following 1922 were false. The 
only evidence on which we have been asked 
to rely is a post card which is said to have 
been written by the witness Bhagoji from 
Pandharpur about three years before the 
suit. He deposed that he had written it on 
behalf of Bhagubai; but the learned Judge 
bas held thatitis not genuine. Itmay be 
genuine but it cannot be relied on for at 
the time there was in progress the litigation 
about the mortgage in which Bbagubai's 
existence was a relevant fact and it may 
have been written to create evidence in that 
Bult. 

I need not discuss the evidence any fuor- 
ther. We are satisfied with the conclusion 
at which the learned Judge arrived that 
Bhagubai had not been seen or heard of in 
Sankeshvar where she would naturally have 
been heard of if she had been alive. We 
agree with him, too, that the evidence that 
she was drowned was unconvincing. Only 
one witness has deposed to having identi- 
fied the body, and his statement 1s contra- 
dicted by another witness for the plaintiff. 
That only one witness has come forward to 
say that he saw the body is itself a justi- 
fication for our believing the plaintifi’s 
evidence generally for none of the witnesses 
seem to have exaggerated his case. The 
learnedeJudge, however, was wrong in law. 
Section 107, Evidence Act, lays down a rule 
that there is presumption that when the 
question is whether a man is alive or dead, 
and itis shown that he was alive within 
30 years, the burden of proving that he is 
dead is on the person who affirms it. 
Section 108 adds a proviso that when the 
question is whether a man is alive or dead, 
and it is proved that he has not been 
heard of for seven years by those who would 
naturally have heard of him if he had been 
alive, the burden of proving that he is alive 
is shifted to the person who affirms it. 
‘Lhe burden of proving (as Bhagubai had not 
been heard of by her neighbours for seven 
years before suit) that she was alive was 
on Vithabai, and she failed to satisfy that 
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burden. But it has been held by the Privy 
Council in Lalehand Marwari v. Ramrup 
Gir (1) that when the Court has to determine 
the date of the death of a person who has 
not been heard of for a period of more than 
seven years, there is no presumption that he 
died attheend of the firat seven years, or 
at any particular date: see also Jeshanker 
v. Bai Divali (2). 
this case is that Bhagubai was dead at the 
date of the suit, and not atthe date of the 
sale as the learned Subordinate Judge has 
heli. Mr. G. N. Thakor accepts this view of 
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relinquished all her mghts of inheritance 
Neither of these cases is parallel. But we 
have found an exact parallel case in Shyam 
Narain v. Mangal Prasad (5). The sale 
there, as here, was not the sale of a rever 
sionary right but of an estate which the 
vendee believed to be property of the vendor 
and aBenchof the Allahabad High Oourt 
held that where an erroneous representatiom 
is-made by a transferor that he is the ful) 
owner (though in fact he has merely æ 
spes: successionis), then if the transferor 


happens later to obtain the real interest, 
thelaw and agrees that it is sufficient for- -previous transfer 


can operate on thal 


the plaintiff's purpose. The learned Counsel «interest. We agree with the reasoning of 
relies on 8. 43, Transfer of Property Act. ~ this case for we think that it reconciles s. 43 


- 


He contends that defendant No. 1's title was- ‘ with s. 6 and‘it is our duty to reconcile these 


extinguished at the date of the suit, that it 
passed to defendant No. 12, the plaintiff's 
vendor, and that the sale of 1929 then 
operated on defendant No. 12's title and 
transferred it to the plaintiff, so that he 
acquired a right to sue atthe moment when 
he filed his plaint. He points to the illustra- 
tion to the section which reads: 

“A, a Hindu, who has ceparated from bisfather B 
sella to C three fields, X, Y and Z, representing that 
A is authorized to transfer the same Of these fields 
Z does not belong to A, it having been, retained by 
Bon the partition; but on B's dying’ A as heir 
obteins Z,C not having rescinded the contract of 
sale, may require A to deliver Z to him,” Sighs 


Mr. Kane and Dr. Ambedkar on the 
contrary rely on s.6 of the same Act and 
maintain that the illustration is bad law 
since it contradicts that section. Section 6 
that the chance of an heir- 
apparent succeeding to an estate cannot be 
transferred. In 1929, they say, it must be 
presumed that Bhagubai.wag alive since 
this is clearly the effect of s. 107, Evidence 
.Act: and they claim that all that defendant 
No. 12° had to transfer at that date was a 
spes successionis, a mere hope whiah is not 
transferable property. 

We have been referred to no exact parallel 
to this case in the authorized series of 
reports. In Lakshmi Narayana Jagannada 
Raju v. Varada Lakshmi Narasimma (3) 
an attempt was made to obtain specific 
performance of the contract by areversioner 
and in Pilu v. Babaji (4) a reversioner had 

(1) 53 LA 24; 93Ind. Oas. 280; A 1R1926P O 9; 
5 Pat. 312: 24 A LJ 105; (1926) M W N 203;7P L 


T 163: 43 OLJ 24950 M LJ 289: 30 W N 335; 
300 W N7721; 28 Bom. L R 855; 492TL R 139 


ʻO). 
eS 22 Bom L R 771; 57 Ind. Oas, 525; AIR 1920 


Bom. 85. 
(3) 39 M 554; 29 Inds Oas. 241;A IR 1916 Mad. 
679; 28 M LJ 650;17 M LT 419;(1915) MW-N 


626. 
(4) 43 B 165; 4 Ind. Oas., 584; 11 Bom, LR 1291, 


View defendant No. 


sections, if possible, and we would confine the 
operation of .s.6 to cases in which the trans. 
fer purports to be that of spes successionis. 
or where the’ transferee knows that the 
transferor has no more to give. On thie 
0. 128 interest which 
accrued at the date of suit passed to the 
plaintiff who can evict any person in posses: 
sion without litle. 

Mr. Kane has complained that this was 
not the case of the plaintif in the lower 
Court and that his clients had no chance 
to meet it. It appears that the plaintiff 
did not plead s. 43, but itis not necessary 
for a party to plead law and it is not clear 
why a person in possession without any 
title should be allowed to plead that there 
was no consideration or any other defence 
whic might have been open to defendant 
No. 12 when he himself. was.on record ands 
did not choose to make. such defence. The 
result is that this appeal must fail except 
that Vithabai will not have to pay any 
mesne profits. The decree cf the lower 
Court is, therefore, amended in this respect. 
The plaintiff will get a decree for possession 
with such mesne profits as may be found tc 
be due to him after the inquiry under 
O. XX, r. 12, which has been ordered.. The 
appellants must pay the plaintiff's costs of 
this appeal, E 


D. Decree amended. ` 


(5) A I R1935 All. 244; 153 Ind. Cas. 163; 57 A 47.'; 
(1935) A. L J 13; 7 R A 455. 
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CALCUTTA HIGH COURT 
Death Reference No. 3 and Appeal No. 151. 
of 1937 
April 15, 1937 
j HANDHRSON AND BISWAS, JJ. 
KUMARISH CHANDRA KARMAKAR 
AND ANOTARR—APPRLLANTS 
VE TEUS 
| EMPEROR — OPPOSITS Party --- 

Oriminal trial—Evidence—Zemindar returning to 
village in evening with servant having lantern— 
Zemindar attacked by unknown sons and 
murdered—Servant also being attacked from behind 
running terror-struck—Accused suspected and tried 
owing to ill-feeling between them and deceased— 
Evidence of servant alone—Jury and Judge relying 
on his evidence and his recognizing accused—It in 
held doubtful whether servant could ecog: 
accused tn circumstances —-Accused held coul 
be convicted on such evidence—Trial by jury- hen! 
unanimous on certain evidence—High Court: should 
not differ unless there are strong reasons. 

On a certain cloudy evening-a zemindar was 


returning from Certain village to his own village, . 


witha servant who had lantern with him. Jn the 


course of the journey the zemtndar was attacked 


by certain unknown persons and kiled. The 
servant who was also attacked from behind lost 
his head and fied dropping the lantern without 
making any attempt to render any first aid to his 
master or fo discover what had happened to him, 
as he was more anxious to save his own skin than 
to do anything eles As there was ill-fesling 
between the accused and the deceased, they, were 
suspécted of the ‘murder and were tried, There 
Was evidence of the servant alone and the jury 
and the Judge relying upon his evidence and his 
recognition ofthe accused convicted the accused: 

t Held, that it was doubtful whether the servant 
éould récognize the ‘assailants in the circumstances 
and it was unssfe to convict any one upon the 
6vidence of the servant. The motive assigned to 
murder was inadequate and the ill-feelin between 
tle accuséd andthe deceased explained how’ they 
were implicated on mere suspicion, 

“Where the jury is tnanimous in their opinion 
that certain evidence is trae, the High Court should 
be reluctant to differ from such an opinion apart 
from strong reasons which would induce it to do go. 
. Mr. Sudhansu Sekhar Mookerjee, for the 
Appellants. 

' Messrs. D. N. Bhattacharya and Haridev 
Chatterjea, for the Crown. 

_ Henderson, J.—This is a reference under 
8. 474, “Orininal Procedure Oode,. for con- 
firmation of the sentence of death passed 
upon Kumarish Chandra Karmakar and 
Ramranjan De. There is also an appeal 
by these two men and by their co-accused, 
Pashupati Nandi who was sentenced to 
transportation for life. The appeal and 
the reference have been heard -together. 
The facts of the case are briefly these: 

The deceased Dharmadas Chatterjea was 
a zaminder of the village Gobordhanpur, 
in the District of Burdwan. On August 24 
last, he went to Burdwan on some business 
and returned to Ni igan Station by the 
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evening train. He was there met by his 
servant Madhu Khan with a lantern. 
Before starting home, he stopped at the 
shop of Ramgopal Mukerjea for a smoke 
and drink after which he and his servant 
proceeded jo go across country. In the 
course of the journey they had to pass 
along two banks of a tank. Just after the 


, Bervant had crossed a ditch, the deceased 


was attacked by certain persons and mur- 
dered. The servant was completely terror- 
struck. He dropped the lantern and ran 


away until he reached a village known as 


Soanta. The prosecution case is that the 
murder was committed by the three appel- 
lants and two other men who were not 


__ recognized. The appellants all pleaded not 


guilty and maintained that they had 
nothing to do with the murder. It is 
suggésted that suspicion fell upon them on 
account of certain ill-feeling between them 
and the deceased and it was contended 
that some evidence had been manufactured 
in order to implicate them. 

The case depends on the evidence of the 
witnesg Madhu Khan alone, T.> jury 
were unanimous in their opinion thy this 
evidence was true and we should be x iuc- 
tant to differ from such an opinion apart 
from strdng‘reasons which would induce us 
Mookerjea's argument has 
naturally been directed to show that the 
evidence of this man ought not to be 
accepted. It was first corftended that the 
witness was not there at all. We cannot 
possibly accept this suggestion apart from 
the fact that he was seen with the deceased 
at the station by witnesses who had no 
reason for giving false evidence. There 
can be no doubt that it was owing to the 
information given by him that the corpse 
was discovered. Itis perhaps unfortunate 
that the defence took this line at all, 
becausé one result has been that the wit- 
messes were cross-examined at the trial in 
order to show that he was not present 
rather than to show that he had not really 
recognized the assailants. 

It is not disputed that the night was a 
cloudy one. Indeed it was for this reason 
that the servant was sent ta the station with 
a lantern and it is said that the recognition 
actually took place because of the light 
thrown by the lamp. It would be impossi- 
ble to say that such recognition could not 
take place. Unfortunately, as I have 
already noted, the cross examination was 
not directed satisfactorily to this aspect of 
the case at all. + But at any rate some 
facts are ‘quite clear. The witness was, 
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himself beaten in an attack from behind: 
he undoubted!y lost his head and was 
more anxious to save his own skin than to 
do anything else. He made no attempt 
to render any first aid to his master or 
indeed to discover what had happened to 
him. At the time he reached the village, 
it was not known that the unfortunate 
man wasdead. It is therefore very doubt- 
fal whether this witness would recognize 
the assailants. That be did not really do 
so seems likely from the information 
which was given out as a result of his 
examination by certain villagers, There 
is no doubt st all that the villagers from 
Soanta have attempted to improve on what 
actually took place and we cannot rely upon 
them in any way.’ A chuakidar was sent 
from Soanta to give information at the: 
village where the deceased himself resided. 
The information actually received so far 
from implicating the appellants did not. 
even refer to the actual attack. It was 
not even then known that the deceased 
had actually been assaulted. The only in-” 
ference we can draw from this is that the 
witness did not see anything ut all and fled 
for his life as soon as he was beater.~ 

Then again the motive hardly seems 
adequate to explain this murder. But it 
is sufficient to show that in the case ofa 
murder by an unknown person, suspicion 
would probably fall upon the appellants 
and this would explain how they were im- 
plicated later on mere suspicion. We have 
read through the evidence more than once 
and in spite of the unanimous opinion of the 
jury, we consider that it would be most 
unsafe to convict anybody on the evidence 
of this witness. We accordingly allow the 
appeal, set aside the convictions and sen- 
tences and direct that the appellants be set 
at liberty immediately. 

Biswas, J.—I agree. . 

B. Appeal allowed. 
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PATNA KIGH COURT 
Civil Appeal No. 303 of 1936 
January 12, 1938 
Wort AND VARMA, Jd. 
BATAKRISHNA PRASAD SUKUL— 
J UDGMENT-DEBTOR—APPRLLANT 


versus 
APURBO KRISHNA MITRA— 
DROBKR-HOLDAS —— RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90—Eaecution — Sq@le—W aiver—Judgment-debtor 
mentioning in petition that he would raise no ob- 
jection to esh sale proclamation—Whether amounts 
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to waiver—Mortgage—Mortgage of undivided share— 
Partitson—Other property failang to lot of mortgagor 
—Iemedy of mortgagee. 

Where ina petition to thé Court the judgment- 
debtors state that they would not object to the ight 
of the decree-holders to sell the pioparties to be 
mentioned in the fresh proclamations nor would they 
get the sale set aside on any of the grounds men- 
tioned in O. XXI, r. 90, Oivil Procedure Oode, nor 
on any other ground whatsoever, sk amounts to 
waiver on the part of the judgment-debtors of their 
rights to raise objestions, 

Obtter—Where a person mortgages part of his 
property from his undivided property but after a 
partition other property than the cae mortgaged by 
him comes to hig share, the mortgagee can proceed 
against that proportion of the property allotted to 
his mortgagor as would bear the same ratio to the 
property mortgaged and unmortgeged held by him. 
before the partition. Byynath Lat v. Ramoodeen 
Chowdhury (i) and Mohamad Afzal Khan v. Abdul 
Rahman (2), referred to; 


Sir Sultan Ahmed, Rai T. N. Sahay and 


Mr. Jaleswar Prasad, forthe Appellant. . 
_. Messrs. S. M. Mullick, S. N. Bose, B.C. 


De, S. K. Mitter. and A. K. Matter, for 
the Respondent. WK 

Wort, J.—'Lhis principle guverning this 
case is stated first of all in Byjnath Lal 
v. famoodeen Chowdhury (1) at p. 119* in 
the course of the judgment of the Judicial 
Committee of the Privy Council pronounced 


- by Sir Montague Smith: 


“Now, what was the subject of this mortgage ? 
It was an undivided moiety in two out ot three 
villages forming a joint and undivided estate, 
The sharers, however, do not appear to have been 
members of a jomt and undivided Hindu family, 
but to have enjoyed their respective shares in 
severalty. It is therefore clear that the mortgagor 
had power to pledge his own undivided share in 
these villages; but it ıs also clear that he could, 
not by ‘to doing afiect the interest of the other 
sharers in them, and that the persons who took 
the security took it subject to the right of those 
eharers to enforce a partition; and thereby to con- 
vert what was an andivided shaie of the whole into 
a defined portion held mn severalty.” 

eA corollary of that is found in Mohammad 
Afzal Khan v. Abdul Rahman (2) at p. 4117 
where . their Lordships of the Judicial 


Committees of the Privy Oouncil made this 
statement: : 


“If the mortgage, therefore, is followed by a parti~ 
tion, and the mortgaged properties are allotted to 
the other co-sharers, they take those properties, in 
the absence of fraud, free from the mortgage, and 
the mortgagee, can proceed only against the pro- 


pS allotted to the mortgagor in substitution of 
undivided share.” 


pD 1 I A 106, 21 W R 233; 2 Suther. 943; 3-Sar. 333 


), 

(2) 59 I A 405; 139 Ind. Oas. 85; AIR1932 P O 
235, 13 Lah. 702; Ind Rul. (193D P O 285;90W N 
629; 36 O W N 1129; 36 LW 456; 1932) MW N 
1063; 63M L J 664; (1932) A LJ 909; LR13 A 350; 
16 R Dèsa, 56 O LJ 324, 35 Bom. LR 1; 3&4 PL B 
63 (P 0). 
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The only difficulty which arises in this 
case is because of the fact that the mort» 
gagor had properties other than those 
which were mortgaged, some of which 
were the subject-matter of the partition 
which has given rise to this dispute. Now, 
.&8 & result,of that partition, the proper- 
ties, which the mortgagor got in lieu of 
the properties which he held before the 
partition, necessarily were in substitution 
for both the properties mortgaged and the 
properties that- were not mortgaged: that 
necessarily resulted. It is argued that as 
some of ‘the properties which the mort- 
Bagor possessed before partition were not 
mortgaged, and, as the properties given. in 
substitution could not” be identified as 


properties given in substitution for specific 
properties held by the morn agor before, 
partition, the mortgagee would be entitled.” 


to gell 


gaged properties bore tothe mortgagor's 
unmortgaged properties. I think I’ have 
stated sufficiently clearly the argument 
which Sir Sultan Ahmed puts forward in 
this -case and which it seems to me, apart 


_ which 


that proportion of the new proper-- 
ties in the proportion which the morte. 
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about any alleged irregularity, illegality relating 
to the decreas or execution proceeding or about 
any misdescription of the property advertised, and 
about the prices mentioned in the sale.proclamation 
peing adequate and proper. ; 

Then on September 6, 1935, the date upon 
which the sale was to be held a fresh 
petition was filed in which the petitioner 
judgment-debtors say as follows: 

“That your petitioners, the jJuadgment-debtors Nos. 1 
to 3 will have no right to take any exception to 
the decree, the execution proceedings in this case 
and about the right of the decres-holder to sell up 
properties to be mentioned in the fresh sale pro- 
clamations and to try to get the sale set aside on any 
grounds mentioned in O. XXI, r. 90, Civil Procedure 

e or on any other ground whatsoever if the 
judgment-debtors fail to pay in full the decretal 
dues by November 15,1933." f 

The learned Judge has: held that this 
does not amount to waiver of the objection 
the judgment-debtors took before 


him, and it is contended by Sir Sultan 


-Abmed in their behalf that it does not 


amount to waiver of the objection which 
fa Geek taken before this Court. It might 
very well be said that the paragraph in 
the petition of September 2, 1935, was not 
a ‘waiver because what appears to have 
happened was that the decree holder in his 


trom other circumstances, would have: application for attachment had set out the 


prevailed. Reference‘ is made to the deci- 
sion of Mookerjee, J. iù Hakim Lal v. Ram 
Lal (3) where a number of instances are 
given, the learned Judge there stating 
what the solution is. It is suggested that 
the illustration which the learned Judge 
gives as most nearly applicable to this 
‘case is found at p. 50* of the Reporf. But 
‘the statement which I have made seems to 
me tobe the proper principle to apply in 
‘this case but for another contention which 
has been put forward by Mr Susbil Madhab 
Mullick on behalf of the respondent. His 
-contention is -that this appeal was really 
‘confined to what was known as the Gaya 
property, with regard to which the learned 
‘Judge in the Oourt below. has found in 
‘favour of the present appellant-judgment- 
‘debtor. < 
Now, it would appear that during this 
“execution proceeding, the judgment-debtor 
petitioned the Court for time: thé first 
petition is dated September 2, 1935, in which 
amongst other things the petitioner states 
that the décree-holder consented to have 
the sale adjourned to the 6th of the same 
month and then states: 
“That your petitioner will have no right to que 
tion the validity of the decree, the due and proper 


services of all processes in the suit and in the 
execution proceeding and to raise any objection 


(3) 6 OL J 46. Í ' J 
age of 6 O, L. J'—[ Kd. 
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property which it might be said that the 
judgment-debtor could not suppose that the 
decree-holder intended to sell in the manner 
which I suggested in the first part of my 
observations. But when thg Judge came to 
the petition of September 6, 1935, the 
matter was very different. Again if might 
be argued that, as the judgment-debtors 
were only waiving what might be put into 
the sale proclamation, they could not be held 
to have waived the present objection. But 
again the Jidge had before him the sale 
-proclamation upon which the execution 
case was proceeding and if could not be 
assumed that he would imagine that the 
fresh sale proclamations referred to in the 
paragraph which I have read would des- 
cribe the properties in any way other 
than the way in whicn the earlier sale 
proclamation hed described them. In this 
petition to which I am now referring the 
judgment-debtor state (to repeat the words) 
that they would not have any right to object 


the 
ee of the decree-holder to sell up properties 


entioned in the fresh pale proclamations 
KA reget to get the sale set aside on any grounds 
mentioned in O. XXI, r. 90, Civil Procedure Code or 


whatsosver.” 
en heed ae to be impossible to come 
to any conclusion obher than that the 
iudgment-debtors did there waive the pree 
sent objection. which they are now taking. 
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Taking the two petitious together the 
words used in the petibions cover every 
possible objection which could be taken, 
and, mole particularly as I have already 
stated, do the words stated in the petition 
of September 6. 1935, cover-the present 
objection which has been raised. 1 have 
already stated and perhapsit is unneces- 
sary to repeal, that hed it been for this 
Court to express an opinion, I should have 
been rather inclined to hold that the 
argument of Sir Sultan Abmed on this 
point represents the correct view to be 
taken on a matter of this kind; but having 
regard to my decision as regards the waiver, 
I must hold that the appeal fails. 

Another question was argued that it was 
. not competent at this stage to raise this 
objection. It is unnecessary to come to a 
conclusion with regard to the matter apart 
of course from the question of waiver 
which ] have already decided. But I think 
it might be said, if it were necessary to 


come toa decisicn on the point, that until.- 


the judgment-debtors saw the ‘manner in 
which the decree-holder had sold the pro- 
perties, the objection could not be raised. 
The conclusion at which I have arrived 


properties were to be sold would necessarily 
require the Court to come to the conclusion 
that the decision of the learned Judge in 
the Court below with regard to the Gaya 
properly was wrong, in that a proportion 
at least of that property should be scld 
as representing at least a proportion of 
the properties possessed by the mortgagor 
before the partition. Bat the cross-objection 
is not pressed. 

For these considerations I would dismiss 
the appeal. There will be no order for 
costs either in the appeal or in the cross- 
objection. 

Varma, J.—I agree. 


D. Appeal dismissed. 
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are carriers—Arts. 30 and 31, applicability of, to 
suits against Railways. 
Upon the plain, unambigaons and unequivocal 
words of Arts. 30 and 31, Limitation Act, the 
word ‘carrier’ 18 of a wider meaning than the ex- 
pression ‘common cairier' and it is wide enough to 
cover the case of a railway owned or controlled by 
Government Even though for the purposes of the 
Carriers Act, they are not common cariers, it would 
be a misuse of language to say that railways which 
carry goods for reward are not carriers. Ib would 
not be right tu interpolate into Art. 30 the qualifying 
restriction implied by the word ‘common’ as applied 
to carriers. Mylappa Chettiar v. British India Steam 
Navigation Oo., Ltd. (1), F. D. Footwear v. N. W. 
Ratlway (3) and Alamgir Footwear Oo, v. Secretary of 
State (6), relied on. [p. 199, col. 2, p 198, ool. 2.] 


C. A, from the original decree in Suit 
No. 271 of 1930. 


Bir A. K. Roy, Advocate-General and 
Mı. S. M. Bose, for the Appellant. 


Messrs. J. N. Majumdar snd P, C. Ghosh, 
for the Respondent. . 

Costello, J.—This is an appeal against 
a judgment and decree ot Lort- Williams, J. 
Two points, broadly speaking, were put 
forward'on behaif of the defendant-appel- 
lant ‘and both of them were ın the nature 
The first has relation to 
the question of jurisdiction of this Court to 
enterlain tre sult at all, for that the defen- 
dant does not carry on business within 
the jurisdiction of this Court, and that the 
requirements with regard te the notice 
provided for by 8.77, Railways Act, (Act 
1X of 1890) which has to be served by the 
plaintiff before making his claim, did not 
accurately describe the cause of action 80 
as to bring the matter within the territorial 
jurisdiction of this Oourt. The other point 
was one of limitation. It is contended on 
behalt of the defendant-appellant that 
Ait. 30 of Sch. I, Limitaticn Act, 1808, 
applied to the circumstances of this case. 
‘there is no doubt that if that contention 
is correct, and it Art. 30 does apply to this 
case, then the plaintuf is unable to suce 
ceed, because it 18 quite clear that the-suit 
would be barred by lapse of time. 

‘Tne learned Judge came to the conclu- 
sior that the contention of the defendant 
as regards the point of limitation could 
not be sustained, and that the Article 
governing the facts of this matter 1s Art. 119 
of Sch. 1, Limitation Act of 1908. Thit 
matter has had a somewhat curious history 
with the result that to-day we ale in effect 
sitting in appeal as regards a judgmen 
delivered by Lort- Wuliams, J., as long agi 
as May 23, 1930. The judgment deliveréc 
by Lort-Willams, J. on May 23, 1930, was 
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taken in appeal and came before the late 
Chief Justice of fhis Oourt Sir George 
Rankin and Pearson, J. on April 16, 1931, 
aod the Court of Appeal then held that the 
questions discussed before Lort-Williams, J. 
were of such importance that they should 
not have ben dealt withon a mere appli- 
cation to revoke leave granted under cl. 12 
of the Letters Patent. The matter had 
originally come before Lort-Williams, J. 
upon an application of that kind. The 
Court of Appeal remanded the matter to 
be dealt when the suit came on for trial 
in the ordinary course. Thus it came 
about that the points dealt with Sy the 
learned Judge inhis judgment of May 23, 
1930, came again before the same Judge 
(as it happened), on November 9, 1936. 
On that date, however, neither party availed 
himself of the opportunity of giving evi- 
dence as contemplated by the Court of 
Appeal, when they declined to adjudicate 
upon the matter in 1931. 
1936, therefore the position, to all intents 
and purposes, was precisely the same as 


when. the matter originally came before . 


Lort-Williams, J. on May 23, 1930; and so 
it is not surprising, in the circumstances 
that the learned Judge on November 9, 
1936, said; “I see no reason to alter the 
opinion which I have already given in my 
judgment, dated May 23,1930" It follows, 
therefore, as I have already indicated that 
although:in. form this. is an appeal against 
the judgment of the learned Judge, dated 
November 9, 1936, in substance it ia an 
appeal from the judgment of the learned 
Judge given on May 23,1930. .. 

We have now only to consider the ques- 
tion of limitation, for, that was the only 
point determined by the learned Judge, and 
it is the only point which has been argued 
before us. All that we have to decide is 
whether or not the Secretary of State for 
India in Council can take advantage of the 
provisions of Art. 30 of Sch. I, to the Limit- 
sation Act, 1908, and avail himself of that 
provision as a plea in bar of the 
plaintiffs claim. The learned Judge came 
Ko the conclusion that Art. 115 was the 
Article most appropriate to the facts of 
this case. He based his decision upon this, 
Mhat it hardly could be intended that a 
‘tailway administration or Government 
should, be absdélved from the onerous res- 
ponsibilities of common carriers, and yet 
rat the same time have the benefit of the 
æhort' period of limitation expressly pro- 
vided by Art. 30 for traders who are bur- 
tened by the law with such obligations, 
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The learned Judge took the view that as the’ 
responsibility of the railway administra- 
tion for loss of and damage to goods, is 
regulated by s. 72, Railways Act, 1890, 
which puts a Railwav Company into the 
position of a bailee under ss. 151, 152 and 
161, Contract Act of 1872, and the railway 
administration has not the liability of 
common carriers, it must have been in- 
tended bv the Legislature that Arts. 30 
and 31 should not apply but should only 
be available to persons who are in the 
position of common carriers. 

The learned -Advocate-General has re- 
minded us of -the well-known observations 
of Lord Esher with regard to fhe position 
ofa Court which is being invited to ey- 
press an opinion on the provisions of 
statutes or other enaciments and it is 
argued that it. ig clearly not the function 
of the Court to make endeavours to get 
behind the precise language of an enact- 
ment for the purpose of ascertaining what 
might be presumed to be the intention of 
the Legislature at the time when the en- 
actment was made. In the course of the 
argument, I quoted the words of Lord 


- Bacon when he said that the Court has to 


jus dicere and not jusdare. We have to 
interpret the statute as we find it and not 
put a gloss upon it or read into it some- 
thing which is in fact not there. The 
precise words of Art. 30 are these : 

“Against a carrier for compensation for losing 
or injuring goods, the period described is one year 
from the date when the loss or injury occurs.” , 

The language of Art. 31 ls this: 

“Against a carrier for compensation for non-deli- 
very of, or delay in delivering goods, one year, 
when the goods eught to be deliverad.” 

Lort- Williams, J., was of opinion that 
word ‘carrier’ should be read as if it was 
exaclly the same thing as the two words 
‘common carrier. Mr. Mazumdar has 
invited us to say that that is the correct 
‘interpretation of the Article. In other 
words, it is contended on behalf the plain- 
tiff-respondent that we ought to place 
0 faa the word ‘carrier’ the qualifying 
adjective ‘common’, so that the operation 
of both the Arts. (30 and 31) should be 
restricted to those cases in which the de- 
fendant is in law 8 common carrier. Mr, 
Mazumdar sought to fortify his argument 
by an historical survey of various statutes 
or Acts of the Legislature relating to Rail- 
ways, relating to limitation and relating 
to carriers. Put quite shertly, that part of 
Mr. Mazumdat’s argument which is based 
on chronological and historical review of 
the enactments of the kind I have enumer- 
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ated comes to this, that until the Carriers 
Act of 1865 came into existence, there was 
no specific provision in the Limitation Act 
relating to suits against carriers, and it 
was only after 1865, actually in the year 
1871, by the Limitation Act of that year 
that for the first time there came into 
existence a definite provision with regard 
to limitation in relation to suits of that 
character. That provision was contained 
in Arts. 36 and 37 of the Schedule to the 
Act IX of 1871. Subsequently those 
two Articles became Arts. 30 and 31 of the 
Limitation Act of 1877. The other -fact 
which Mr. Mazumdar thought of consider- 
able importance for the purpose of his 
argument was that an amendment was 
made touching the question of limitation in 
an Act of the year 1889, Act X of that year 
which was described as an Act to amend 
the law relating to carriera and which 
in fact added a s. 10 to the original Carriers 
Act, 1865, and which at the same time, 
by 8.3 of Act X of 1899, transferred 


1877 from part 5 to part 4, thereby re- 
ducing the period of limitation from two 
years as it was then to one year as it 
became from the year 1899 onwards. At 
the same time, s. 3 of Act X of 1899 made 
a slight alteration, or rather made an 
addition to Art. 31 by putting in the words 
‘non- delivery’. 

From the circumstances I have just 
mentioned, Mr. Mazumdar asked us to 
draw the inference that the word ‘carrier’ 
as used in Arts. 30 and 31 must be looked 
atin the light of the Carriers Act, 1865. 
Therefore it can only have application in 
the case of common carriers. It is quite 
clear that a railway company as regards its 
responsibility towards persons consigning 
goods is liable only to the extent provided 
for by s. 72, Railways Act, 1890, which 
repealed the previous Act of 1879, which 
Act had contained a provision, that the 
Carriers Act ot 1865 had no application to 
Railways. Mr. Mazumdar, however, rests 
his argument ultimately and indeed funda- 
mentally upon the fact that in s. 2, Carriers 
Act of 1865, there is a definition which 
seems to put the Government as a carrier 
outside the category of common carriers. 
That, however, in my opinion, is of little 
importance und indeed of no importance 
at all because as Mr. Mazumdar agrees 
railways whether® they are owned and 
controlled by the Government, or whether 
they are not, that is to say, whether 
they are State Railways or non-State 
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Railways, they are all in the same position 
as regards their responsibility as car- 
Tiers of goods. Taking therefore a broad 
definition of ‘carriers’, we find it for 
example in Wharton’s Law Lexicon, one 
can scarcely doubt that railways whether 
State-controlled or not, can Site accu- 
rately be described as carriers, even 
though for the purposes of the Oarriers 
Act, they are not commor carriers. ‘It 
seems to me that it would be a misuse of 
language to say that railways which carry 
goods for reward are not carriers, even 
though it is quite accurate to say that for 
the pufposes of the Carriers Act of 1865 
and any amendment of that Act they are not 
common carriers. In my opinion, it would 
not be right that we should interpolate 
into Art. 30 the qualifying restriction 
implied by the word ‘common’ as applied 
to` cafriers. There is a case, Mylappa 
Chettiar-v. British India Steam Navigation 
Co., Ltd. (1) which is very material to the 
Ia that case the plaint- 
iff had been the consignee of certain timber 
through defendant Ne. 1 which was a firm 
of carriers by sea. The timber was con- 
signed under a bill of lading. Defendant 
No. 2 was a firm which had a monopoly of 
landing all the goods from snips belonging 
to defendant No. 1 but on receipt of sepa- 
By charges from the consignee. It was 
eld 

“(1) that there was a privity of contract between 
the congignes and the landing agent, defendant No, 2; 
(2) that the case beingone of continuous carriage of 
goods, defendant No. 2 was a carrier though not a 
common carrier within the meaning of the Oarriers 
Act of 1865; and (3) that the suit against both 
re defendants was governed by Art, 31, Limitation 

Cc 

“This case is of importance for our pur- 
pose by reason of the second and the third 
points ‘of the decision. Sir John Wallis, 
who was then the Ohief Justice of the 
Madras High Oourt at p. 555* says: 

“The suit as against defendant No 1 is barred 
under Art. 31 according to the Full Bench ruling in 
Venkatasubha Rao v. Asiatic Steam Navigation Oo., 
Calcutta (2) . . Ki 

Mr. Justice 
at p. 55 *: 

“There can be little doubt that defendant No, 2 
company are carriers though not common oarriers 
within the meaning of the Oarriers Act of 1865. The 
word “carrier in its general sense means a person 
or company who andertakes to transport the goods 


Kumaraswami Sastri says 


(1) 34 M GL J 558; 45 Ind. Oas. 485; A IR 1918 Mad. 
341; 8 L W 46; 24 ML T175. 
(2) 39 M 1; 30 Ind. Oas. 840; A IR 1916 Mad, 314; 
e M LJ 312; 2 L W 805; 18M L T 236; (191M WN 
44. 


*Pages of 34M. L, J.J 
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of another person from, one place to another for hire 
ae defendant No. 2 falls within the defni- 
ion", 

Gower down on the same page the 
legraed Judge observed: 

“Tf, however, defendant No 2 company are carriers 
and I think they are, it is clear that Art. 31, Limita- 
tion Act; would apply equally to them. It is not 
~ necessary for the purposes of Art, 31 that they should 
be common carriers.” 

With that proposition I respectfully and 
entirely agree. I am supported in that 
view of the matter by two cases which 
were decided in the High Court of Allah- 
abad. Unfortunately they du not seem to 
have foand their way into the authorized 
Law Reports, but they are to be found in 
the All India Reporter for the year 1931, 
The trst of these two cases ia F. D. Footwear 
v. N. W. Railway (3). The head-note, of that 
case is as follows: BAe AA 

“It is true that Government is excluded from the 
definition of “common carrier” for the purposes of 
Oarriers Act, 1885, but Art 31, Limitation Act, does 
not contain the expression “common carrier” ; it only 
applies to a “carrier” and is, therefore, presumably of 


a wider meaning, and therefore Art. 31 does apply. : 


to a State Railway.” 


King, J.in the course of his judgment 
at p. 349* said : 

“The first point taken is that Art 31 does not ap- 
ply because Government is not a “carrier” within the 
meaning of Art. 31. It is pointed out that in s. 2, 
Oarriers Act, 1665, the expression “common carrier” 
is defined as denoting “a person other than the 
Government, engaged in the business of transporting 
. for hire property from place to place, by Jand or 

oe navigation for all persons indiscriminate- 


I am disposed to adopt this language as 
‘being of direct application to the circum- 
stances of this present appeal. The learns 
ed Judge continued: 

“The argument is that Government is expreealy 
excluded from the definition of ‘common carrer"; 
so Art,3i cannot apply to a sait against a State 
Railway. In this case it appears that both the rail- 
ways concerned, namely N. W. Railway and the 
-G L P. Railway, are State Railways. I think there 
is no force in this contention. It is true that 
Government is excluded from the definition of “com- 
mon carrier” for the purpose of the Oarriers Act, 
1865 but Art. 31, Limitation Act, doesnot contain the 
expression “common carrier”; it only applies to a 
-“oarrier” and is, therefore, presumably of a wider 
meaning. I see no reason on the face of it why it 
“should not apply toa State Railwayand Art. 31 has 
been applied to the case of a State Railway in 
Radha Shyam Basak v. Secretary of State (4). I 
- may also note that in Mutsaddt Lal v. B. B. and 
C. I. Ry. Co. and Rohilkhand Kumaun Ry. (9), 
Art. 31 was applied to a suit of this nature although 


A: AIR 1933 All. 348; 144 Ind. Cas. 1099; 6 R 


._ (4)440 16;34 Ind Oas 130; AI R1917 Oal. 640; 23 
OL J 544; 20 OW N 790. 
(5) 42 A 390; 58 Ind Gas. 547; AT R 1920 AH, 157; 
18 ALJ 377. 
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it does not appear that the railway in question was a 
State Railway." 5 

That decision was given on February 3, 
1933. About a month later, a similar point 
came befora Mukerji, J. in the same High 
Court in the case in Alamgir Footwear Co. 
v. Secretary of State (6). We need not 
pause to consider the precise facts of the 
case. It is sufficient to refer toa passage in 
the judgment at page 467* where the learn- 


ed Judge says this: l | 
“The next point urged was that even if the suit 


was time-barred, against the railway administra- 


tion it was not barred against the Secretary of State. 
This is a fallaciousargument. The Sccretary of State 
has been impleaded only asthe ownerof the railway 
concern and not in any other capacity.” f 
Mr. Mazumdar, in answer to a question 


from me, said that he’ was not seeking to 


` draw a distinction between the Secretary 


of State and the railway administration. 
He admitted that for the purposes of the 
present case the railway administration 
and the Secretary of State must be taken 
to be one and the same. 


The learned Judge further said: 
“The argument that the Government is not 8 toom- 
mon carrier’ within the meaning of the Oarriers Act 


- (Act TLL of 1865) does not make the Seoretary of State 


for India in Oouncil incapable of taking advantage 
of Art 31, Beb. I, Limitation Act. There the word 
used is ‘carrier’ and not a ‘common carrier’, Then 
there isno warrant for the contention that the word 
‘carrier’ in Art $1 has the same mesnin as the 
words ‘common oarrier’ 88 defined in the Oarriers 
Act.’ 

This judgment is obviously very germane . 
to the point now before us. It is with 
considerable regret that 1 find -myself 
unable to agree with the view taken by 
Lort-Williams, J. in the year 1980 but I 
think thateupon the plain, unambiguous 
and unequivocal words of the Article we 
have to construe, one is bound to hold that 
the d ‘carrier’ is of a wider meaning 
than the expression “common carrier and 
that it is wide enough to ccver the case of 
a railway owned or controlled by Govern- 
ment which took upon itself to carry goods 
belonging to the plaintiff from one place 
(Poradah Junction) to another, namely 
(Cossipore Road). It follows, therefore, that 
the defendant was in a position to avail 
himself of the protection afforded by Art. 30 
or Art. 31 or both. The appeal is, there- 
fore, allowed and the suit dismissed, with 
costs throughout. The applicant will be 
entitled to retaio his costs of the appeal 
and of the suit out of the moneys lying in 
Oourt. è 


(8) A I R 1933 All, 486; 144 Ind, Oas. 703; (1933) A 


L J798;6R Al. 
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McNair, J.—I agree with the judgment 
which has just been delivered by my 


na brother and I have nothing to 
add. 


B. Appeal allowed. 


Etan o taa 
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RATANSHAW DINSHAWJI OHOTHIA— 
; PLAINTIFR— APPHLLANT Bi 


i VETSUS 
BAMANJI DHANJIBHAI AND OTanRS— 


DBFBNDANTS—RESPONDENTS 

Succession Act (XX XIX of 1935), s, 5—Parst 
resident in Baroda State dying leaving immovable 
property in British India Bunn to such prop- 
erty—Law applicable is one prevailing in British 
India and not custom prevailing in Baroda State. 

Even though status of parties would ordinarily 
be determined according to the law of domicile, and 
such status would be recognized by British Oourte, 
nevertheless e. 5, Succession Act, provides that for 
purposes of succession to immovable property situat- 
ed in British India the law applicable will be that 
_ of British India. 
. Bo where a Parsi who had been a resident. of 
the State of Baroda, dies leaving immovable prop- 
erty in British India, the succession to such proper- 
ty- shall be governed according to law prevailing 
in British India, according to which a divorce among 
Parsis by mutual fargats or releases is nota valid 
divorce and will not, b 
though it may be alid in the State of Baroda. 
Harvey v. Farnie (D), relied on. di 


8S0. A. from the decision of the Dig- 
ee Judge, Surat, in Appeal No. 68 of 

Messrs. N. H. C. Coyajee and J. G. Rele, 
for the Appellant. ° 

Messrs. H. D. Banaji and B. G. Thakor, 
-. for Respondents Nos. 1, 2 and 4. 


Mr. V. N. Chhatrapati, for Respondent - 


No. 8. 

Judgment.—This appeal raises an in- 
teresting question with regard to succession 
to intestate property among Parsis. 
appellant filed a suit for the administration 
of the estate of one Dorabji Merwanji and 
for partition and separate poasession of his 
hali-share therein. Dorabji Merwanji died 
intestate in the year 1849. He was a 
resident of the Baroda State and had been 
married to one Hirabai whom he divorced 
by mutual fragats according to the custom 
alleged to prevail in the Baroda State. 
After this divorca he married a second 
wife, Manekbai, and on her death he 
married a third wife, Kharshedbai. Khur- 
shedbai had a daughter Baimai by her former 


husband. At the time of his death Dorabji_ 
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e recognised in British Indig ` 
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left behind him his third wife Khurshedbai 


-and her daughter Baimai, Kuverbai, bis 


daughter by his divorced wife Hirabai, the 
widow and four children of his brother, 
Dhanjibhai and a sister Bai Avabai. 

The plaintiff's case was that p02 Dorabjis 
death bis widow Khurshedbal got a half, 
share in’ the property of her deceased bus- 
pand according to Parsi Law, that, om 
K hurshedbai’s death that halt share. passed 
to her daughter Baimai, defendant No. 8 
in the suit, and that Baimai had gifted 
this share to plaintiff by a gift-deed on 
Defendants Nos. 1 and 
2, the 8ons of Dorabyji’s brother, Dhanjibhai, 
and defendant No. 4, Dhanjibhbai’s widow, 


- who were the principal contesting defen- 


dants in the suit, denied that there was 
any such custom of divorce by mutual 
fargats in Baroda as was alleged by the 
plaintiff; that even if such a custom of 
divorce was proved, it could not be recogniz- 
ed by British Indian Courts; that Hirabai 


-was therefore not divorced according to 
law; ‘that Khurshedbai, the third wife of 


Dorabji, could pot therefore have been 
legally married to Dorabji and was not 


entitled to any share in his property on 


his death; and that her daughter Baimai 
could thus acquire no interest in Dorabji’s 
property and could not therefore pass any 
interest tothe plaintiff. Defendants Nos. 1 
and 2 claimed to be entitled to the property 


-under- a gift-deed in their favour passed 


by Kaverbai, the daughter of Dorabji by 
his first wife Hirabai. Several issues were 
framed by the trial Oourt but by consent of 
the parties certain Issues Nos. 6, 7, 8, 9 and 
11 dealing with Hirabai’s- divorce and the 
status of Khurshedbai, were tried as preli- 
minary issues. These issues were: l 


“8. (ay Whether Hirabai had been divorced ao- 


` cording to the Baroda law or the custom prevail- 
“ing amongst the Parsis of the Baroda State, 


(b) If so, whether that law or custom is opposed 
to the law of British India and if so ; . 

(c), Whether it can be deemed to have put an 
end to the legal relationship between Hirabai and 
Dorabj: so far ag rights to. the immovable pro 
perty of Dorabji in British India are concerned. 

7, (a) Whether Dorabji married Khurshedbai after 
that divorce, i 

(b) If so, whether that marriage was legal and 
can be recognized by a Court in British India for 
the purpose of determining the heirs to the estate 
of Dorabji in British India. - 

8. (a, Whether Baimai, defendant No. 8, is the 
daughter of Khurshedbai by her former husband, 


and 

(b) Whether she was the legal heir of Khurshed- 
bai according to the law in force in British India, 

9. If so, what share had she acquired in the 
aa in dispute ? and . 

li. If Issue No. 6 or Issue No.7 is found in the 
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negative, whether the, plaintiff can be deemed to 
have acquired any interest in the suit property 
under the deed of gift relied on by him " 

The real point. to be decided in these 
preliminary issues was whether the divorce 
of Birabai by mutual fargats or releases, if 
proved. coutd be deemed to be a -legal 
divorce for the purpose of determining the 
successicn to Dorabji’s immovable pro- 
perty in British India. In deciding this 
question the iearned trial Judge, by con- 
sent of the defendants, assumed for the 
purposes of argument that Hirabai had 
been divorced eccording to Baroda law or 
the custom prevailing among the Rarsis of 
the Baroda State, that Dorabji had married 
Khurshedbai after the divorce of Hirabai 
and that defendant No. 8 Baimai was Khur- 
shedbai’s daughter by her former husband. 
He held that -under s. 5, Succession Act, in 
determining questiong with regard to the 
succession to immovable preperty in Bri- 
tish India the lex loei rei sii, thatis in 
this case the law of Brit'sh India, must 
apply, that the question of the right to the 
property of the plaintiff's vendor Baimai 
must be decided according to the law 
applicable to Parsis in British India, and 
that according to that law Hirabai had not 
been validly divorced and Khurshedbai was 
not the legal wife of Dorabji and could not 
tterefore be entitled to any share in his 
property ; and that being so, the plaintiffs 
vendor Baimai was also not entitled to any 
share in the property, and the plaintiff had 
not therefore acquired any interest in the 
property under the deed of gift relied on 
by him. On these grounds he dismissed 
the plaintifis suit and tbe decision was 
confirmed in appeal by. the District Judge of 
Surat. Against this decree the plaintiff ee 
come in second appeal. 

The learned Counsel for the appellant 
has referred toa large number of cases 
both Indian and English in support of his 
cantention that the question of divorce is 
not governed by the ler loci ret sitæ but 
has to be decided according to the law of 
domicile of the. parties. He has relied on 
the English cases Harrey v. Fainie (1) and 
Salvesen (or Von Lorang} v. Administraior 
of- Austrian Property (2). In the first case it 
was held that: 

“The English Courts will recognize as valid the 
decision cf a competent foreign Christian tribunal 
dissolving the marriage between a domiciled native 


in the country where such tribunal has jurisdic- 
tion, and an English woman, when the decree of 
(1) (1682) 8 AO 43; 52 LJIP33; 48 LT 973; 31 W 
-R 433, 47 J P 308. - 
(2) (1927) A O 644; 98 LJ PO105; 19232780L T 
88;-187 L T 571; 43 T L'R 808. 
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divorce is not impeached by-any species of collu- 
sion, or fraud. And this, although the marriage 
may have been solamnized in England, and may 
have been dissolved for a cause which would not 
have been sufficient to obtain a divorce in 
England.” . l 

In Salvesen (or Von Lorang) v. Adminis- 
trator of Austrian Property (2), also it was 
held that : 

“Where the parties are domiciled in a foreign 
country a decree of nullity of marriage pronounced 
by a competen Court of that. country will, in the 
absence of fraud or collusion, be recognized ag 
binding and conclusive by the Courts of Eogland 
and Scotland, unless it offends against British notions 
of substantial justice.” 

The same view was taken in Nachimson 
v. Nachimson (3). Ina recent case of this 
Court, J. G. Khambatia v M.C. Khambatta 
(4), it was held, following the English 
decisions in Harvey v. Farnie (1) and Na- 
chimson v. Nachimson (3) that 

“the status of the spouses and their rights and 
obligations arising under the marriage contract are 
governed by the lex domicili, that is, by the law 
of the country in which for the time being they 
are domiciled, and that the rights and obligations 
of the parties relating to the dissolution of the 
ortega do not form part of the marriage con- 
tract but arise out of, and are incidental 
in, such contract, and are governed by the lez 
domicilli." 

These cases, however, merely decide that 
the question of status is one to be decided 
according to thelaw of domicile, but they 
do not affect the further question, how the 
succession to immovable?’ property is to be 
decided. Section 5, Succession Act, sub-s. (1) 
provides that succession to the immovable 
property in British India cf a “person 
deceased shall be regulated by the law of 
British India, wherever such person may 
bave had kis domicile at the time of his 
death. Sub-section (2) provides that suc- 
cession to the movable property of the 
person deceased is regulated by the law of 
the eéuntry in which such person had his 
domicile at the time of his death. This 
gection is an exception to the ordinary law 
with regard to the status of parties. Even 
though status would ordinarily be deter- 
mined according to the law vf domicile, 
and according to the decisions which have 
been referred to above such stalus would be 
recognized by British Courts, nevertheless 
s.5 provides that for purposes of succes- 
sion the law applicable will be that of 
British India. The learned District Judge 
has referred to the decisions in Birt- 
whistle v. Vardill (5) and Fenton v. 


(3) (1930) LR P217; 99B J P 104; 143 LT 254; 94 
J P 311 46 T LR444; 28 L ORBIT 74 8 J370. 

(4) A IR1934 Bom. 93; 149 Ind. Cas. 1232; 38 
Bom. L R 11; 6 RB 417. 

(5) (1835) 2 Ol. & F 571; 6 E R 1270. 
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Livingstone (6), iw support of the view that 
the lex situs and not the lex domicilli 
governs succession to intestate movable 
property according to the law of England: 
In Birtwhistle v. Vardill ©), it was 


held 
“that a child born in Scotland, of parents domi- 


ciled there who at the time of his birth were not 
married, but who afterwards intermarried in Seot- 
land, could not take as heir the lands of his father 
in England.” 

In Fenton v.. Livingstone (6, it was held 
“that the lex loci ret site governs exclu: 
sively the tenure, title and descent of im- 
movable property." 

It is contended for the appellant that 
the principle of English Law laid down in 
these cases is a peculiarity of the English 
Law of real property and is not applicable 
to India. Section 5, Indian Succession Act, 
however, isin my opinion based on the same 
principle andthe provision made by it that 
succession to immovable property in British 
India of a person deceased shall be regulated 
by the law of British India appliestoIndia 
the same principle that is enunciated in 
the two English cases quoted above, that 
in determining the question of succession 
to such property, the status of the parties 
must be determined according to the law 
of British India. In Kershaji v. Kaitkhush7u 
(7), it was held by this Court that "land in 
British India is,governed by the Jaw of 
British India as the lex loci and not by the 
law of domicile of the temporary owner.” That 
was a case dealing with the question of an 
adoption made by Parsis domiciled in the 
Baroda State. It was found that the cus- 
tom cf adoption did prevail among the 
Parsais of Baroda State and it Was held that 
such a custom could not prevailin British 
India as regards immovable property 
situated there since, according to the law 
applicable to Parsis in British India, such 
a custom was not recognized. It is clear that 
although for purposes of determining status 
the adoption made in the Baroda State, 
which was valid according to the law of 
that State, would have been recognized, it 
was not recognized for the purpose of deter- 
mining rights with regard to land in British 
India, and that the law held applicable was 
that of British India where the property 
was situated. The decision in this caseis 
good authority for the view which tke 
lower Oourts have taken that for the pur- 
pose of determining rights to immovable 


8 
6) (1859) 5 Jur. (N s) 1183; 3 Macq. 4907; 7W R 
671; 115 RR 1082 
(7) 31 Bom. L R 1081; 191 Ind. Oas, 433; AT R 1929 
Bom. 478; Ind. Rul. (1930) Bom 49. 
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property in British India the law appli” 
cable is that of British India. According to 
that law, the divorce of Hirabai by mutual 
fargats was not a valid divorce She, there- 
fore, continued to be the wife of Dorabji. 
His subsequent marriage with Kburshed- 
bai, the mother of the plaintiffs donor, 
would not therefore be a legal marriage 
and could confer no rights upon <hurshed- 
bai on the death of Dorabji. e The plaintiff's 
donor Baimai, defendant No. 8, could not 
therefore acquire any right to the property 
on the death of her mother, Khurshedbai, 
and the plaintiff himself therefore has not 
acquired any interest in the suit property. 
His suit was therefore rightly dismissed by 
the trial Court and this appeal must be 
dismissed. 

The trial Court in dismissing the suit 
had awarded special costs to the respondents 
under s. 35-A, Oivil Procedure Code, on the 
ground that the plaintiff's suit was vexatious. 
The learned District Judge has disallowed 
this order as regards special costs in favour 
of respondents Nos, 1, 2 and 4, and against 
that order the respondents have filed cross- 
objections. As the issues with regard to 
the facts were not gone inio at allin the 
trial Gourt, it is difficult to say that the 
suit was a vexations one. I therefore see no 
reason for differing from the view taken 
by the learned District Judge with regard 
to the special costs. The appeal and 
the cross-objections will both be dismiss- 
ed with costs. Separate costs for respondent 
No. 8. Name of respondent No. 7 to be 
struck off. 

D. Appeal dismissed. 





PATNA HIGH COURT 
Letters Patent Appeal No. 14 of 1936 
January 18, 1938 
OO0URTNRT-TARRRUL, U. J. AND JAMBES, J. 
GOPIRAM RAMOHANDRA FIRM—, 
APPELLANTS 
VETEUE 
NITAI LAL DUTT AND OTHERS— / 
RESPONDENTS 
Adverse possession—Adverse possession against 
landlord—Claimant's adverse possession against tenant 
of landlord, if enough—Tenant of surface holding 
creating sub-lease of underground mining rights 
without consent of landlord—~Sub-lessee creating 
headworks of colliery—Possession of sub-lessee for 
more than 12 years, open and public—Rent suit 
against tenant—Holding put upto sale—Purchaser 
held got nothing as sub-lessee got title by adverse 
possession. 
It is not sufficient to show that the person 
claiming adverse possession against his landlord had 
established by adverse possession a title against a 


e 
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ed as an incumbrance which could be annulled after 
a rent sale onder s. 167, Bengal Tenanoy Act. 
Bhusan Chandra Ghose v. Srikanta Banarji (1), relied 


on. 

: Without the consent of his landlord the tenant of 
surface land created a sub-Jease on his holding of 
underground wining rights, The sub-lessee created 
headworks of a colliery and was in possession 
aef this land for mora than 12 
suit was brought by the lan 
The holding was put up to sale; 

Held, . that the possession of the sub-lessee being 
open and public was adverse to the landlord and the 
purchaser at the rent sale, therefore, acquired 
nothing by his purchase, 

L. P. A. from the decision of Wort, J., 
dated March 3. 1936. e 

Messrs. S. N. Bose and N. N. Ray, for the 
Appellants. l 

Messrs. B. C. De and U. N. Banarji, for 
the Respondents. 

Judgment.—In 1901 the Raja of Jheria 
granted a permanent lease of the under- 
ground rights in coal in Mauza Gareria 
to Babu Moheshwar Rai. A condition of 
the lease was that for the surface land 
which might be required for carrying on 
mining work, the lessees should pay a 
rent at the rate of Rs 2 annually for land 
which had been uncultivated and Rs. 5 
for paddy land, and that in addition to thie, 
they should pay compensation to the tenant 
if the land required should be in occupa- 
tion of a tenant. In 1907 a survey was 
made at the instance of the Raja for deter- 
mination of the area of surface land for 
which rent was payable, at which the lessees 
were assessed for a small area of land 
acquired from the holding of Koka Mahto. 
During the ensuing years, the lessees by 
private contract acquired possession of the 
whole of Koka Mahto’s holding of which 
the land was utilised for headworks of the 
colliery. In 1918 the lessees granted a gub- 
lease to Fulchand Ticumji of the area 
with which we are concerned. In 1930 the 
Receiver of the Jheria estate instituted a 
suit for arrears of rent against Koka Mahto 
who had long ceased to have any concern 
with his former holding. A decree was 
obtained, in execution of which the hold- 
ing was brought to sale when it was pur- 
chazed by Nitai Lal Dutt. The purchaser 
then instituted a suit for ejectment of the 
sub-lessees of the mining rights from the 
land which had formed the holding of Koka 
Mahto. The suit was decreed by tue Munsif 
but an order was made that execution of 
the decree should be delayed for one year 
in order to allow the sub-lessees to acquire 
the plaintiff's interest under s. 50, Chota 
Nagpur Tenahcy Act. The Munsif’s deci- 


ears when a rent 
against the tenant. 
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sion was reversed on appeal by the Sub- 
ordinate Judge, who found ihat Koka Mahto 
had not been in possession of any part of 
this area within twelve years of the rent 
suit and that histitle had, therefore, been 
lost and had vested in the defendant sub- 
lessees. The decision of the Subordinate 
Judge was reversed and the plaintiff's suit 
was decreed in second appeal in the High 
Court. The learned Judge of this Oourt 
found that no questicn arose of the defen- 
dants being in possession adversely to the 
landlord, and that the defendants as sub- 
lessees had no right to enforce the coven- 
ants or the headlease, so that they could 
not claim that the landlord had delegated 
to them the right to buy out tenants who 
might bein occupation of land required 
for surface working. He further held that 
as the transfer of a raiyat’s interest was 
expressly prunes by s. 46, Chota Nagpur 
Tenancy Act, and the procedure prescribed 
by s.50 had not been followed, the defen- 
dants had no title and they were liable 
to ejectment. The learned Judge found 
himself compelled to make this order; but 
he remarked that it.was very unfortunate, 
because it wasclear that the action of the 
defendants had been bona fide in the 
exercise of rights of purchasing the surface 
interest forno other purpose than to work 
the mine or the mineral rjghts which were 
in the sub-lessees, 

Mr. 8. N. Bose on behalf of the deten- 
dant-appellants suggeste that the defendants 
acquired their surface rights with the con- 
sent of the landlord and that the land- 
lord should, therefore, be held to be estop- 
ped from freating their transferor as his 
tenant; butit is not possible to treat this 
transfer of interest to the sub-lessees as 
if it were a surrender tothe landlord. The 
sub-lessees although when they took their 
sub-lease they incurred liability to pay at 
certain specified rates for land required 
for surface working, did not acquire from 
the landlord any right to take a transfer 
from a tenant without the landlord's con- 
sent. Theprovisions of s. 46, Ohota Nagpur 
Tenancy Act, prohibit transfers such as 
were made in the present case; and in 
order to obtain immediately a legal title, 
the sub-lessees would have had to approach 
the landlord who would take the appro- 
priate action under s. 50, Chota Nagpur 
Tenancy Act. It appears to be clear, there- 
fore, that any title a@laimed by the sub- 
lessees must be based noton the sale of 
occupancy right bythe tenant, but on the 
possession which they enjoyed after they 
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had bought the tenant out. The learned? 


Subordinate Judge has found as a fact 
that Koka Mahto was not in pssesa‘on of 
the disputed land within 12 years of the 
suit: that his title to the disputed land 
was lost and that the title had vested in 
defendants Nos. 2and 3 by reason of adverse 
possession. 

So far as Koka Mahto's title is concern- 
ed, this isa finding of fact which is bind- 
ing onus in second appeal; but Mr. 
8. N. Bose on behalf of the appellants 
argues that the possession of the appellants 
must be treated as adverse not only to 
Koka Mahto but also to the landlord. As 
Mr. B. O. De has pointed out, it would not 
be sufficient to show that the defendants 


had established by adverse possession a 


title against Koka Mahto, because that 


might be treated as an incumbrance which. 


could be annulled after a rent sale, Bhusan 
Chandra Ghose v. Srikanta Banarji (1) 
But inthis case it appears that the pəs- 
gession of defendants Nos.2 and 3, whether 
having acquired by illegal transfer from 
Koka Mahto they areto be regarded as 
trespassers, or whether they are to be 
regarded as having acquired from Koka 
Mahto in accordance with the right dele- 
gated by the original mining lease, must 
be iegarded as possession adverse to the 
Yandlord, so that the defendants holding 
possession were ‘prescribing for the title 
which they claimed against the landlord, 
which was.that of-tenants under the min- 
ing lenge. : The possession was open and 
public, tò the. last degree, because in place 


> of growing -orops they substituted the head- 


works of a colliery. Where ne raiyat 


triusfers his land to another to cultivate, | 


it mey be well said thatthe landlord has 


no ntice of. any changs’in the circum-- 


“stance of the tenancy until his attention 
is actually drawn ‘to the transfer, because 
he is not to know whether the person 
whom his agenis may see cultivating the 
feld isa servant of his raiyat or is work- 
ing forthe ravyat. 

But in the present case the whole manner 
of the use of the land was against the 
provisions of 8. 21, Chota Nagpur Tenancy 
Act, thatis to say, the land was being 
openly used ina manner which rendered 
it unfit for the purpose of the original ten- 
ancy; it was being used by the persons 
who were working the coal mine in the 
village, and it was manifesily in their 
possession. The Raj& might possibly, if he 
| (1) 45 O 756; 38 Ind. Cas. 957; A I R 1918 Oal. 950; 


. 330LJ 485; 21 OC WN 155, 
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had moved in time, have ejected thése per- 
sons from some part of this land as not 
being required for the purposes of the 
colliery or as having been acquired without. 
his express consent; and he might if he 
had moved in time have recovered the: 
salami which was payable under the terms 
of the lease. He did not move in: time ap 
he allowed the time to pass during which 
he could institute.a suit for ejectment: of 
these sub-lessees ; and a suit was then ih- 
stituted against the former raiyat of the 
long-abandoned holding; but when the sub- 
lesseés acquired by lapse of time, their right 
to holdthe land asagainst the Raja, the, 
holding of Koka Mahto had ceased to exist. 
The liability of the sub-lessees to pay rent. 
for thisland is determined, not by the 
rent which Koka Mahto formerly paid, but 
by the conditions of the mining lease ; and 
the title which has been perfected byad- 
verse possession is the title which they 
claim of tenants of the surface land under 
the terms of the lease. When, therefore, 
the Raja putup forsale the holding of 
Koka Mehtoin execution of the decree for 
arrears of rent obtained against Koka Mahto, 
he put up for sale a holding which nolonger 
existed and the plaintiff acquired nothing 
by his purchase. l 
We consider, therefore, that the judg- 
ment and decree of the learned Judge of 
this Court must be set aside. The appeal 
must be allowed and the decree of the 
Subordinate Judge restored. The appel- 
lants are entitled to their costs throughout. 
D. Appeal allowed, ., 





CALCUTTA HIGH COURT 
° Oivil Appeal No. 331 of 1935. 
November 22,1937 . 
BARTLEY AND NASIM ALI, JJ. 
JITENDRA NATH PAL—-JUDGMEN 
DEBTOR— APPRLLANT re 
LET8Us ó 

BIRENDRA KRISHNA ROY AND ANOTHER 
— DRORBER-HOLDHRE-— RRAPONDEN TS 

Bengal, North-Western Provinces and Assam Civil 
Courts Act (XII of 1887), s 13—Re-distribution of 
business, if affects jurisdiction inherent in Courts of 
Subordinate Judges. 

The jurisdiction of the Subordinate Judge extends 
to territorial limite uf his District and the order made 
under s.13, Bengal, North-Western Provinces and 
Assam Oivil Courts Act, which is in essence an order 
simply for the convenient disposal of the judicial 
business, cannot have any effect upon the jurisdic- 
tion inherent in the Oourts of Subordinate Judges, 
a jarisdiction which is determined by considera- 
tions entirely unconnected with s. 13, Civil Courts 
Act. Assignment of business under-a. 13 (2), Bengal 
North-Western Provinces and Assan Oivil Courts A of 


1938 
is not the same thing as transfer of business within 
the meaning of s, 150 of the Oivil Procedure Code. 

If, therefore, a mort@age decree is passed by a 
Subordinate Judge having jurisdiction over the 
whola District but eubsequently an order of re- 
distribution of work among Courts is made by the 
District Judge under a, 13/2), Bengal, North. Wéatern 
Provincee and Assam Civil Courts Act, whereby the 
area in which the property under the mortgage decree 
is situated ia assigned to Additional Subordinate 
Mudge and an application for execution is subse- 
quently made to the Court of Subordinate Judge who 
passed the decree, that Court oan still execute the 
decree passed by R. 

O. A. from the original order of the Sub- 
Judge, Second Court, 24-Parganas, dated 
March 9, 1936. 

_ Mr. Amarendra Narain Bagchi, for the 
Appellant. 

Mr. Bankim Chandra Banerjee, for the 

Respondents. 


Bartley, J.—This is an appeal against 
the order of the learned Subordinate Judge 
datéd March 9, 1936, rejecting a petition 
of objection to the execution of a mortgage 
decree and to the sale of the mortgaged 
properties. The objection’ was made by 
the Judgment debtor under the provision 
of s. 47, Civil Procedure Code. The appli- 
cation to execute the decree which was a 
decree passed in Title Suit No. 32 of 1928 
in the Court of the same Subordinate Judge 
was made on June 6,1934. It would appear 
-that some two months . previously, the Dis- 
trict Judge of 24-Parganas acting under 
B., 13 (2), Civil Courts Act, made an order of 
re-distribution of work hitherto done in the 
Courts of the Subordinate Judges under his 
control. In consequence of this re-distribu- 
tion, suits and cases which had hitherto 
. been filed in the Second Oourt of the Sub- 
‘ordinate Judge of 24-Parganas were assign- 
-ed in part to the Court of the Secand 
Additional Subordinate Judge. The pre- 
- perty in question in the present, case is 
_ situated in the area which was assigned to 
the Court of the Additional Subordinate 
, Judge. 
|. elt was contended on behalf of the objec- 
tor, the appellant before us, that in these 
, circumstances the Court had no power to 
direct the sale of the mortgaged properties, 
inasmuch as they fell outside the territorial 
area with which the Oourt was competent 
to deal under the orders of the District 
Judge of 24-Parganas. lt was contended 
that the proper order to make was that 
the decree should be transmitted for execu- 
tion by sale of the property to the Court 
of the Second Additional Subordinate Judge. 
'The learned Judge in the Court below over- 
uled this contention. Against that order 
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‘the prarent appeal has been preferred, In 


my opinion the order made by the learned 
Judge was perfectly right. The application 
for execution of the decrees was tiled in 
Oourt which passed that decree and prima 
facie that Court had jurisdiction to execute 
it. The jurisdiction of the Subordinate 
Judge extends to territorial limits of h's 
District and we cannot assent to the pro- 
position that the order m&de under s. 13, 
Oivil Oourts Act, which is in essence an 
order simply for the convenient disposal 
of the judicial business, can have any effect 
upon the jurisdiction inherent in the Couris 
of Subordinate Judges, a jurisdiction which 
is determined by considerations - entirely 
unconnected with s. 13, Civil Courts Act. 
It is not necessary to cite the decisions 
in support of this view as it appears to us 
to be perfectly clear on the plain reading 
of s. 13, Civil Courts Act, s. 150, Oivil Pro- 
cedure Oode, and ss. 38, 39 of that Oode. 
The view taken by the learned Subordinate 
Judge was quite right and I hold that he 
had jurisdiction to direct the sale of the 
mortgaged property. This appeal is accord- 
ingly dismissed with costs, hearing fee 
being assessed at three gold mohura. 
Nasim All, J.—I agree. . The cnly point 
which was seriously pressed in this appeal 
is that the Second Oourt of the Subordinate 
Judge of 24-Parganas.had no jurisdiction to 
sell the mortgaged properties in execution 
of the morigage decree after an order was 
made by the District Judge of that placée 
under s. 13 (2), Bengal North-Western 


‘Assam Civil Courts Act, whereby thé civil 


business of the district was me distributed - 
and the civil business relating to loca] ares 
within whicR the-mortgaged properties are 
situated was assigned to the Second Addi- 
tional Subordinate Judge of that District. 
It is got disputéd that under s. 37; the: 
Court of Second Subordinate Judge which 


‘passed the decree is entitled to execute the 


decree. It was, however, contended by the 
learned Advocate for the appellant that in 
view of the provisions contained in s, 39 (3) 
of the Code, that Court should now transfer 
the decree for execution tothe Oourt of the 
Second Additional Subordinate Judge ag 
the mortgage decree sought to be executed 
directed sale of immovable properties now 
situated outside the local limits of the 
jurisdiction of the said Court. Under s. 13 
(1), the Local Government fixes as well 
as alters the local limits of the jurisdiction 
of the Oivil Courts. The local jurisdiction 
of-a Subordinate Judge which extends 


over the whole District is not altered by 
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an order of the District Judge under cl. (2) 
of the section re-distributing the civil 
business of that. Such an order under 
cl. (2) of s. 13, therefore, cannot operate to 
take away the jurisdiction of the Second 
Court of the Subordinate Judge which 
passed the decree conferred upon it by the 
Local Government under cl, (1) of that 
section. The Second Additional Subordi- 
nate Judge of 24-Parganae cannot also 
exercise the powers of the Second Court of 
the Subordinate Judge under s. 150, Civil 
Procedure Ocde, inasmuch as assignment 
of business under s. 13 (2), Civil Courts 
Act, is notthe same thing as transfer of 
business within the meaning of s. 150 of the 


Oode. SA 
8. Appeal dismissed. 





RANGOON HIGH COURT 
Full Bench 
Second Uivil Appeal No. 373 of 1936 
January 26, 1938 
Ropers, O. J.. Mya Bu anp DUNKLRY, JJ. 
K.L. 0. T. CHIDAMBARAM CHETTYAR 
—APPELLANT ; 
: VETEUS 
AZIZ MEAH AND ee o pan 
Transfer of Property Act ( of 1882), s. j 
WA pai 4 deposit of title deeds—Creation of— 
Deposit of le of most matertal documents of title, 
if necessary—Depositing of deeds bona fide relating 
to property or being material evidence of title or 
showing intention to create security, tf suficient. 
In Aides to create a valid mortgage by deposit of 
title deeds under s. 58 (f), Transfer of Property 
Act, it is not necessary that the whole, or even the 
most material of the documents of title to the pro- 
perty should be deposited, nor that®*the documents 
deposited should show a complete or good title in 
the depositor. It is sufficient if the deeds deposited 
bona fide relate to the property or are material evi- 
dence of title or are shown to have been geposited 
with the intention of creating a security thereon. 
V. E. R.M. A. R. Chetttar Firm v. Ma Joo Teen (1), 
overruled. 
[Case-law discussed | 
5. ©. A. against the decree of the Dis- 
trict Court, Amherst, dated September 2, 
1936. 
Mr. P. K. Basu, for the Appellant. 
Mr. Hunoose, for the Respondents. 


Dunkley, J.—The suit, out of which this 
second appeal arises, has been brought 
on an alleged mortgage by deposit of title 
deeds, by the plaintiff-appellant against 
the defendants-regpondents. Defendants- 
respondents Nos. 1 and 2 are the alleged 
mortgagors. Defendant-respondent No. 3 
is asubsequent mortgagee by a registered 
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deed. Admittedly, respondents Nos. 1 and 
2 executed a promissory notein favour of 
the appellant and handed over to him 
certain documents, but they deny that any 
mortgage by deposit of title-deeds was 
thereby created, and all three respondents 
contend that the documents in question 
are not ‘documents of title” within thes 
meuning of 8.53 (f), Transfer of Property 
Act. The suit was dismissed by the Sub- 
Divisional Gourt of Moubmein on. the 
preliminary issue that the documents relied 
upon by the plaintif appellant in support 
of his mortgage are not documents ot title 
to immovable property, within the meaning 
of that expression as used in s. 58 (f) 
Transfer of Property Act. This decision 
has been upheid on first appeal to the ‘Dis- 
trict Court. Itis against these concurrent 
decisions on this point of law that the present 
appeal has been filed. : 

Both Courts relied upon the judgment of 
Page, O. J.in V.E. B M. A. R. Chettiar 
Firm v. Ma Joo Teen (1). The question 
for decision in that case was whether a 
receipt for payment of revenue, commonly 
called a ‘sax receipt’ is a document of 
title, within 8. 08 (f), Transfer of Property 
Act, and that case is authority only for the 
proposition that a “tax receipt” by itself is 
not such a document of title. In the course 
of his judgment Page, O. J. further made 
observations which appear to dissent from 
the judgments in certain English cases of 
high auchority, and he concluded (at p. 256*) 
that the document or documents of title 
deposited must not only relate to the mort- 
gagor's title to the property but must dis- 
close an apparent title in tne mortgagor to 
the property or to some interest therein, It 
ig upon this conclusion that the lower Oourts 
have relied. 

These observations were obiter as being 
unnecessary for the decision of the point 
before the learned Ohief Justice, and from 
these dicta we are compelled with the 
greatest respect to express our dissbnt. 
In our opinion the correct statement of the 
law is that in order to create a valid mort- 
gage by deposit of title deeds under s. 58 
(f), Transfer of Property Act, it is not neces- 
sary that the whole, or even the most material 
of the documents of title to the property 
should be deposited, nor that the docu- 


(1) 11 R 239; 147 Ind, Oas, 1105, A I R 1933 Rang 
299: 6 & Rang. 180. 

(2) (1805) 11 Ves, 398. 

(3) (1856) 3 Drew 579; 26 L J Ch. 18; 4 W R 693; 
106 R R 443; 61 E R 1024, 


*Page of 11 R.—~(Ed] i a 
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ments deposited should show.a complete 
or good title in the depositor. It is suffi- 
cient if the deeds* deposited bona fide 
relate to the property or are material 
evidence of title or are shown to have been 
deposited with the intention of creating a 
security thereon. The law in regard to 
these “equitable” mortgages is precisely the 
wgame in England as it is in India, and there 
is ample English authority for this view: 
see ‘Whetherell Ex parte (2), Lacon v. Allen 
(3), Roberts v? Croft (4) and Dizon v. 
Muckleston (5). The decisions in Roberts y. 
Croft (4) and Dixon v. Muckleston (5) were 
upheld on appeal to the Lord Ohancellor. 
In these appeals, it was pointed owt that 
if the mortgagee was guilty -of negligence 
in allowing the mortgagor to retain in his 
possession some of the documents of title 
and thereby enabled the mortgagor to 
commit a fraud by holding himself out as 
anincumbered owner of the property, 
although the mortgage would still be godd, 
the mortgagee'’s interest might be post- 
poned to an interest vested in another by a 
later transaction (per Lord Selbourne, La O. 
in Dixon v. Muckleston (5) but that point 
does not arise for decision in the 
present case. The -correctness of these 
decisions have never been qnestioned in 
the English Oourts, and they have 
been impliedly followed by their Lord- 
ships of: the Privy- OQOouncil in 
Pranjivandas Jagjivandas Mehta v. Chan 
Ma Phee (6) an appeal from the Ohief Oourt 
of Lower Burma, where the legality of a 
mortgage by deposit of title deeds was not 
even questioned although the documénts 
deposited sufficed to show an apparent 
title to the mortgaged property in the 
mortgagor's parents only and not in the 
mortgagor. They have been followed by 
several Indian High Oourts, Surendramohan 
Ray v. Mohendranath Banerji (1), Bhipendra 
Nath v. Wajtbunnissa Begam (8), Elizabeth 
May Toomay v. Bhupendra Nath Bose (9) 

(å) (1857) 34 Beav. 223; 119 R R 1; 53 B R 343 


4 ed in (1857) 2 De G & J 1; 44 ER 887; 27L 
J Oh. 220; 6 W R 144. 

(5) (1872) 26 L T 752; 20 W R 619; affirmed in 
(1873) 8 Oh, A 155; 42 LJ Oh. 210; 27 L T 804; 21 
W R 178, 

(6) 43 I A 122; 35 Ind. Cas. 190;A I R 1916 PC 
115; 43 O 895;8 LBR 458; (1916)1 MW N 443; 31 
M LJ 155;4L W 69;14 A L J 638; 20 O WN 955; 
18 Bom. L R 664; 20 M L T 2432; 9 Bur. L T 125; 
240 LJ 314 (PO). 

7) 59 0781; 140 Ind. Cas. 662; A I R 1932 Cal. 
£89; 86 O W N 4:0, Ind, Rul. (1933) Oal. l4, 
ong” 2PLJ 294; 39 Ind. Oas. 544; A I R 1917 Pat. 


so 7 Pat. 520; 111 Ind. Cas, 57; A I R 1928 Pat, 
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and Oficial Assignee of Madras v 
Basudevadoss Badrinarain Doss (10). Fur 
thermore, our conclusion is in accordance 
with the decision of a Bench of this Court 
in V. E. A. R. M. Chettiar Firm v, 
A.K. R. M, K. Chettiar Firm (1l)a deci- 
sion which was binding upon Page, OC. J., 
Emperor v. Nga Lun Thaung (12) but which 


does not appear to have been brought to his 
notice. 


Now for the purpose in hand, we must 
assume that the documents deposited with 
the plaintiff-appellant relate to the land 
in suit although this is denied by the 
defendants-respondents and is a fact 
which will fall to be decided by the 
original Oourt. The documents consist of 
a deed of grant of the land, dated May 28, 
1903, ın favour of one Ne Kyaw, a record 
by the revenue surveyor of a report made 
to him by the parties on October 2, 1918, 
of an oral sale by Ne Kyaw to respondent 
No. l, Aziz Meah, and a series of tax 
receipts showing that Aziz Meah has paid 
the land revenue on the land transferred 
since 1918, and, therefore, raising a pre- 
sumption that Aziz Meah has been in oce 
cupation of the land since the date of the 
oral sale. ‘The deed of grant is plainly a 
document which is material evidence of 
title. A deposit of this document alone 
with the requisite intention to create a 
security would, therefore, be sufficient to 
create a mortgage by deposit of title-deeds. 
But I am prepared to go further in the 
present case and to say that when all these 
documents ares considered together (and 
they must be so considered), they suffice to 
disclose an ppparent title in the mortgagor 
tothe property. ‘Tbe judgments and decrees 
of the Sub-Divisional Court of Moulmein and 
of the District Oourt of Amherst on first 
appeals therefrom are, therefore, reversed, 
and the suit (No. 31 of 1936) is restored to 
the file of the Sub-Divisional Court to be 
heard and decided on the merits on the 
remaining issues. These issues will, of 
course, include inter alia issues on the 
questions of fact (1) whether the documents 
in question relate tothe property in suit, 
and (2) whether the documents were 
deposited with the intention of creating a 
security thereon. For the former issue, the 


(10) 48 M 454; 88 Ind. Oas. 401; AI R 1925 Mad. 
723; 48 M L J 423; 21 L W 538; (1925) M W N 487. 

(11) 7 R 23; 116 Ind. Cas. 475; A I R 1929 Kang. 65; 
Ind. Rul. (1929) Rang, 155, - 

(12) 13 R 670; 158 ind. Oak. 784; A IR 1935 Rang. 
a: (1935) Or. Oas. 1088; 36 Or. L J 1487; 8 R Rang, 
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Sub- Divisional Judge may, with the consent 
of parties, treat as evidence inthe suit the 
evidence recorded by him on the remand 
order of this Court, dated May 4, 1937. The 
plaintif:appellant is entitled to an order for 
refund of the court fees paid by him on the 
memorandum of first appeal to the District 
Court and also on the memorandum of 
second: appeal to this Court. The costs 
of both appeals will follow the result of 
the suit; Advocate’s fee of the appeal to 
this Oourt ten gold mohurs, which will 
include the sum of eight gold mohurs 
awarded by the remand order of May 4, 


1937. 


Roberts, C. J.—I agree and I have no- 
thing to add. 

Mya Bu, J—The documents enumerated 
in my learned brother's judgment, in my 
opinion, show prima facte or apparent title 
of the mortgagor to the land covered by 
those documents. The grant shows that the 
original owner of the property was the 
mortgagors’ vendor. The certificate of 
transfer shows the factum of the tranefer 
-having taken place about. 14 years before 
the alleged mortgage. Although it is nota 
‘Valid document of conveyance, yet it is 
useful as showing that a transfer as a 
matter of fact had taken place. Then there 
were tax tickets, or revenue receipts, which 
showed that during the years that elapsed 
-between the transfer and ihe alleged 
mortgage, the mortgagors were paying the 
‘reyenue as persons who owned the land. 


-~ All these facta put together show, in the 


‘absence of anything to the contrary, that 
‘under s. 28, read with Art. 144, Limitation 
Act, the original grantee’s right cf recovery 
of the land had been extinguished by lapse 
of time at the timethe alleged mortgage was 
made. In these circamstances, dn my 
‘opinion, the documents enumerated in my 
‘learned brother’s judgment are sufficient to 
show that there was prima facie. title in the 
‘mortgagors to the property mentioned in 
the documents. For these reasons, I agreo 
with the orders proposed by my learned 
brother. eo a 


5. i Case remanded. 
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MADRAS HIGH COURT 
Second Civil Appeals Nos. 1353 to 1367 
of 1932 
February 11, 1937. 
VENKATARAMANA Rao, J. 


M. O T. 
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M. CHIDAMBARAM CHETTIAR 
~~APPRLLANT 
VETIUS hi 
_ RANGASWAMI TEVAR'AND OTHERS — 
RESPONDANTE 
Otetl Procedure Code (Act V of 1908), O. ÆXI, 


rr. 86, 94—Property sold in execution of mortgage- 
decree—Oertain sites knowon as Jari Manais having 
specific survey numbers and included in mortgage 
not mentioned ın sale proclamation—Sites, however, 
included inaale certificate—Plainttf, purchasing 
property induction sale and bringing sutts to eject 
tenants from such sties-~Plots held were not sold and 
suit did not lie. 

Certain property was sold in execution cof a mort- 
gage-decree and was purchased by the plaintiff who 
was agsignes of the decree at an auction sale, who 
then brought a suit to eject tenants thereon. The 
guit sites comprised distinct surrey numbers, but 
the mortgage did not specifically mentioned’ the 
survey numbers and the description of the sites 
was as Jari Mansis. The mortgages had obtained a 
decree for sale of the entire mortgaged property 
including the suit sites. Inthe execution petition 
filed after the final decree for, sale of the proparties, 
the plaintiff had asked for the sale of the suit sites, 
but in the sala proclamation, these sites were not 
mentioned. The property. was divided into lots 
and each lot was described byspecific survey num- 
bers and in none of the desériptions of the several 
lots were these Jari Manais included either by their 
description as such or by specific reference to their 
survey numbers. The Oourt sale certificate, however, 
included these plots. ' 

Held, that the suit for ejectment did not lie ag 
the sites not having been included in the sale pro- 
clamatien were not put up for sale and although 
they were included im the Oourt sale certificate, it 
could not confer any title on the plaintiff as the 
sale certificate wasonly a formal document confirm- 
ing what was purchased in the Court auction and 
the plaintiff can only base his title tothe suit pro- 
perty by vutue of bis purchase at the Court 
alfstion, 

8. O. As. against the decrees of the District 
Oourt, East Tanjore at Negapatam, in-A. 5. 
Nos. 203 etc., of L931. n is 
Mr. B. Satyanarayana, for the Appellant. 
Mr. K. 5. Desikan, for the Respondents. 
Judgment.—This batch of second åp- 
Peals arises out of several suits in, eject- 
ment-filed by the plaintif as mirasidar 
and landholder of the village of Melama- 
radur against the several defendants whé 


à 


“are in occupation ofthe sites described in 


the plaints inthe several suits filed against 
them. The ease for the plaintiff is that he 
became the owner of the said village by 
virtue of a Court auction purchase and that 
the title to-the suit property vested in him 
thereunder, that the defendants are in 
occupation of ‘thé sites on condition of 
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that they have failed to render such ser 
vices and, therefore, they have forfeited 
the right to remain on the several sites. He, 
therefore, claimed to recover possession of 
the sites after the removal of the super- 
structures erected on the suit site. The 
weourt sale was in execution of a mortgage- 
decree obtained by one Somasundaram 
Cheittar of Devakoitah- and which was 
later on*assigned to the plaintiff's father. 
he main defence.is that the aefendants 
have been in possession of ihe land for 
generations, that they have got permanent 
occupancy right therein, that the suite sites 
ere not comprised in the mortgage, that 
no title passed tothe plaintiff under the 
Court sale and, therefore, they are not lia- 
ble to be evicted. One main point in 
controversy between the parties in both the 
Courts was whether the sites were actually 
included in tke mortgage. The suit sites 
comprised distinct survey numbers, but 
the mortgage did not specifically mention 
the survey numbers and the des:ription of 
the sites was as Jari Manais. Both the 
Courts concurrently found that they were 
included ia the mortgage and that tinding 
has not been challenged in second appeal. 
‘The District Munsif negatived all the con- 
tentions raised by the defendants and held 
that they had no tight to remain in the 
sland and gave a decree in favour of the 
plaintiff. But the learned District Judge 
dismissed the plaintiff's suit on the ground 
that no title passed tothe plaintiff in the 
Kourt sale. It is against this decision that 
these second appeals have been filed. It seems 
ko me that the view taken by the learned 
Judge is correct and that his judgmen} 
ill have to prevail. There is no doubt that 
he mortgagee obtained a decree for-sale 
of thé entire mortgaged property including 
the suit sites. 
3xecubion petition filed after the tinal deeree 
Kor.sale of the properties, thu plaintiff had 


asked for the sale or the suit sites, but un- - 


fortunately, inthe sale proclamation, these 


site8 were not mentioned, The property . 


was divided into 18 lots and each lot was 
described by specific survey numbers and 
in none of-+the descriptions of the several 
Acts were these Jari Manais included 
sithér by their description as such or by 
jpeciic reference to their survey numbers. 
The ‘result is that these Jar: Manais were 
2ever put up for sa'e, No doubt the plain- 
iff purchased all the 18 plots but it does 
20t affect the question whether the said 
dlots were really ‘sold and the plaintiff ob- 
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“not parties to execution 


It is also clear that in.the - 


$09 


tained title thereto by virtue of the auction- 
purchase. The Gourt sale certificate did 
really include the plo's, but that cannot 
confer title. The Court sale certificate is 
only a formal document confirming what 
was purchused in the Court auction. Tne 
plaintiff can only base his title to the suit 
property by virtue of his purchase at the 
Oourt auction. The defendants who were 
proceedings are 
entitled to raise the defénce that the plain- 


' tiff. ig not entitled to sue them in ejectment. 


It may be very unfortunate for the land- 
holder, but he has himself to blame. He 
shotid Have séen that these plots had been 
specifically described in the sale proclama- 
tion; and if he has failed to do so, he must 
suffer. l 

I, therefore, confirm the decision of the 
learned District Judge and dismiss these 
second appeals. It must be stated that this 
point was ueither raised in the written 
statement nor urged before the trial Court, 
and it was oniy allowed in the appellate 
Oourt. It had some difficulty in coming to 
the conclusion whether the view of the 
learned District Judge was correct without 
the necessary dccumenta on which the said 
conclusion should be based. I, therefore, 
called fur the necessary documents, namely 
the execution application, tha sale procla- 
mation, and the bidding list, I have now 
satisfied myself after looking into those 
documénts that the. conclusion of the learn- 
ed District Judgé was correct. ‘Therefore 
in the circumstances; I direct each party to 
bear his own.costs throughout. Leave-refus- 
ed. . | 


NGO Appealsdisinissed. 





 AGALGUTTA HIGH COURT 

' " Civil Appeal No. 86 of 1936 
; March 18, 1937 

COSTELLO AND PANOKRIDGS, JJ. 
KANTI CHANDRA MUKHERJEE 
— APPBLLANT: - 


p" Versus 
MUKUNDALAL BARVAN— 

: KX B-PUNDENT - 

Execution—Receiver—Offictal Receiver appointed 
Receiver of mortgaged property pending mortgage suit 
—Mortgage decree—Property sold by auctton—Auc- 
tion-purchaser permitted to deposit balance of pur- 
chase price—Receizer directed to hand over posses- 
sion of property to purchaser—Subsequent suit by 
Receiver against tenant of property for rent decreed 
— Receiver seeking to execute gecree—Order of Oourt 
directing Receiver to give prssesston held did not 
discharge Receiver and he could execute decree. 

Pending a mortgage suit, the Official Receiver was 
appoi Receiver of the mort 

+ 


gaged , property, 


"910 
There was a mortgage decree and the property was 
., brought to sale and sold, by auction. The auction- 
_ purchaser obtained an order giving him leave to 
+ pay the balance of the purchase money and for con- 
« firmation ofthe sale of the property to him. By 
that order, the Official Receiver was directed to 
make over possession of the propesty which had been 
purchased atthe sale to the purchaser upon pro- 
duction by him of the appropriate certificate of sale. 
. Subsequent to this the Receiver instituted a suit 
for rent against the tenant of the mortgeged proper- 
ty and obtained a decree. The sale certificates 


1 


“were subsequently produced and possession of the . 


poe made over to the auction-purchaser. The 
eiver then sought to execute the rent decrees : 
._ Held, that the order of the Court directing the 
.eceiver to make over possession of the property to 
the Kubon pure ieee: did not discharge the Receiver 
"and he could execute the rent decree. [p. 213, col. 1] 
> Or. A. against the original order 
Ls by McNair, J., dated Avgust 26, 
-1936. 
Mr. B. C. Ghose, for the Appellant. 
Messrs. Kanjilal and S. K. Basu, for the 
' Respondent. 
Costello, J.— This is an appeal against 
an order made by McNsir, J., on August 26, 
©1936, whereby be dismissed an application 
cn the part of Kanti Chandra Mukerji who 
was seeking by that application to 
obtain “pesconal executicn” of a certain 
decree against cne Mukundalal Barman. 
The applicaticn was in fact made by 
a summons dated July 9, 1936, eddress- 
ed to the defendant above-named, that 
‘is to say, Mukundalal Barman in these 
“terms: e 
“Take notice that you are hereby required under 
-yr 22 (i) and 37 (1) of O XXI, Civil Procedure Oode, 
to appear in person before the Judge in Chambers 
on August 4, 19386, at eleven o'clock in the forenoon to 
show cause why the decree passed against you on 
September 10, 1931, in the above suit should not 
be executed against you and why you should not 


be committed to jail in execition of the said 
decree.” ; 
There is a tabular statement dated 


June 27, 1936, in which the usual parti- 
culars are given. The date of the decree 
was stated to be September 10, 1931; 
the amount of the debt was described at 
Rs. 2,340 peg the decretal amount, and 
“Rupees 6(8-1-2 being the interest at the rate of 
6 per cent per annum from September 10, 1931, to 
June 12, 1936, aggregating in all Rs, 3,008-1-2." 
There was another claim as to costs, 
and the applicant prayed that the total 
sum of Rs. 3,792-7-0 together with the costs 
of the execution be realised by arrest and 
imprisonment of the judgment-debtor. 
McNair, J. dismissed the application 
because Le accepied the argument. which 
had been put forward on behalf of tbe 
judgment-debtow to the effect that at the 
- time when the execution proceedings were 
instituted, the plaintiff who had originally 
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sued in the character of a Receiver ha 
ceased to have that character and becaue 
he was no lorgera Receiver, he was nọ 
entitled to put the decree of September 1¢ 
1931, to execution. Itis to be observed 8 
the outset that the decree itself does not mem 
tion the fact that Kenti Ohandra Mukery 
was suing in any capacity other then in 
personal capacity and he is described in 
decree thus: ae 

“Kanti Chandra Mukerji, Official Recpiver, Hig 
Court, Oaleutta, having his Office at the said Hig 
Oout Buildings, Oalcutéa, aforesaid.” 

The defendant was described as: 

“Mukundal Barman residing and carrying o 
business at No. 84, Upper Chitpore Road in the tow 
of Oalcutta within the local limits of the jurisdictic 
aforesaid, Hindu Merchant.” 

It seems to me that so far as appears o 
the surface the words “Official Receive: 
High Court” were merely a description « 
the occuption and the standing of the plain! 
iff in the same way as were the’ worc 
“Hindu Merchant” as 1egards the defendan 
The crdering portion of the decree was i 
-a very simple form : 

“It is ordered and dcoieed that the defendant c 

par to the plaintiff the sum of Rs 2,310. with intere 
thereon at the rate of 6 per cent. per annum from tł 


date hereof till realisation and also do pay the plain 
iff his ccsts in the suit." 


If, therefore, the Court whose jurisdictio 

was being invoked for the purpose of exec 
ting the decree had-merely considered tk 
decree superficially, and had in no way gcp 
behind the decree, there was nothing t 
apprise the Court of the fact that the suit” 
whith the decree had been made, w: 
brought—and successfully brcught—by 
person who was functioning 88 a Receive 
at the time when the suit was instituted. 
was, as [ have stated, however, brought w 
ethe attention of McNair, J. that Kan 
Chandra Mukerji had instituted the su» 
in his capacity as Receiver; that he he 
ceased tobe the Receiver as long ago í 
the month of June, 1932, and having bee 
divested of all his rights as Receiver, Kan. 
Chandra Mukerji was no longer In & por 
tion to take proceedings for the realigatic 
of the money awarded to him under tt 
decree of September 10, 1931. In order © 
make the pcsilion clear, it 18 necessary — 
refer to one or twoevents and give certa» 
dates. | 

In the year 191564 suit wes brought | 
oneJokn Carapiet Galstaun against Bank 
Behary Dhar and others in respect of 
mortgage of certain premises known as: 
Upper Chitpore Road in this Oit 
Mukundalal Barman who was the respo 
dent to the application, before McNair, 


1938 


and who is the respondent in the appeal 
“before us was a tenant on the ground floor 
: of those premises in Upper Ohitpore Road 
under Banku Behari Dhar at a rent of 
Rs. 180a month. The suit seems to have 
.proceeded in a somewhat halting fashion 
because after a considerable lapse of time, 
~Ramely on July 26, 1926, the then Official 

ceiver was appointed Receiver in the 
suit, of the property I have mentioned. On 
May 24, 1927, ® final decree was made in 
this mortgage suit. More than two years 
later, that is to say, on September 21, 1929, 
the mortgage property was brought to sale 
and sold by the Registrar of this Coyrt and 
was purchased by a man named Pro- 
dyumnya Kumar Mullick for the sum of 
Ra. 3,70,000. In the meantime a lady named 
Radhsrani Dasi had put in a claim on behalf 
of some idol asserting certain rights 
Over the property which was the subject of 
the mortgage. It appears that this lady 
actually instituted a suit to enforce those 
rights. That suit wes finally disposed of 
on June 23, 1930. Itis, I assume, only by 
carelessness and bad printing that we find 
the expression on p. 35 of tne paper-book, 
“without prejudice to the confusion raised 
by the said defendunt Srimali Radharani 
Dasi”. She had atany rate created some 
dificulty which, however, was removed, by 

athe decree of June 23, 1930, and thereupon— 

his is an important factor in the history of 
‘he matter—the balance of the purchase 
noney became payable by Prodyumnya 
Kumar Mullick. He, of course, at the time 
sf the sale in September 1929 made the 
wual sort of deposit. 

The next event in chronological order,— 
nd this is really the cardinal feature of 
he whole matter—was that on November 
8, 1930, Prodyumnya Kumar Mullick ob- 
ained an order giviog him leave to pay 
he balance of the putchase money and for 
onfirmation of the sale of the property to 
im. By that order, the Oficial Receiver 
«vho* by that time was Kanti Chandra 
Mukerji who had succeeded the previous 
1cumbent -of the office) was directed to 
ake over possession cf the property which 
ad been purchased atthe sale on Septem- 
ər 21, 1929, to the purchaser upon 
woOduction by him of -the appropriate 
rtificate of sale, There seems no doubt’ 
atthe order of November 18, 1930, was 

e outcome of an application on the part 
' Prodyumnya Kumar Mullick for leave 

pay the balance of the purchase money 

order that there might be completion of 

e sale. On March-17, 1931, there was 
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another order. It is an order made on the 


‘application of the Imperial: Bank of Indig 


who were the assignees of the original 
mortgagee John Carapiet Galstaun, because 
Prodyumnya Kumar Mullick had not depo- 
sited the balance of the purchase money in 
terms of the order of November 18, and 
the order obtained by the Imperial Bank 
of India, on March 31, was to the effect 
that if Prodyumnya Kumar Mullick did 
not pay the money within three weeks in 
terms of the order of November 18, 1930, 
then that order would stand revoked and 
cancelled. Shortly thereafter the Suit 
(No. 1460 of 1931) out of which the 
execution proceedings arvuse,— proceedings 
with which we are now cencarned, was 
instituted, and as I have already indicated 
by reference to the decree which was 
eventually passed in that suit, it was a suit 
between Kanti Onandra Mukerji and 
Mukundalal Barman for rent amounting 
to Rs. 2,340 due from him in respect of his 
tenancy in the premises No. 84, Upper 
Ohitpore Road for the period May 1933 to 
May 1931. The defendant did not appear, 
and accordingly on September 10, 1931, a 
decree wis made in favour of the plaintit 
for the rent claimed together with -interest 
and costs, as already mentioned. In the 
meantime, however, that is to say on 
June 23, 1931, Prodyumnya Mullick had 
paid the balance ‘of the ptrchase money. 
In January, 1932, another suit was started 
by Kanti Chandra Mukerjes, claiming 
vent for the period of June 1931 to Deeem- 
ber 1931. That was a claim for Rs. 1,260. 
Again there was no appearance on behalf 
of the defendaat, and eventually there was 
a decree in that suit for the amount 
claimed. It was made on April 12, 1932. 
In this particular appeal we are not 
concerned with that decree. On Jan- 
uary 26, 1932, Prodyumnya Mallick applied 
for and obtained an order for amendmént 
of the sale certiticate by ‘substituting his 
own name for the names of his two minor 
gons, because the property was purchased 
by him. That apparently was necessitated 
by the fact that in the original order of 
November 18, 1930, permission had been 
given for the certificate to be issued in the 
names of the two minor sons. On Febru» 
ary 3, 1932, the order of January 26, 
1932, was filed, and on March 9, 1932, 
the sale certificate was made out. On 
April 14, 1932, there was a letter from the 
attorney for the purcbaSer stating that 
the original sale certificates could not be 
produced and certified copies were produced 
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Instead. These sále certificates were for- 
warded by the attorney on June 8, 3932. 
Then there was a request for delivery 
of pcsseesion, and as an outcome of that 
on dune J7, 1932, there Was a letter 


written by Kanti Ohandra Mukerji to all. 


the tenants of the property which was the 
subject of the sale, stating that pursuant 
to an order of the Court dated Novem- 
ber 18, 1920, he had been discharged 
and hed made over possession cf the prop- 
erty tothe purchaser Prodyumnya Kumar 
Mullick of No. 7, Prosonna Kumar Tagore 
Street, and requesting them to attorn and 
pay rent to Prodyumna Kumar Mullick. 
That is how the matter as regards the 
letter of June 17, 1932, was originally 
stated tous by Mr. Kanjilal appeariog on 
behalf of the respondent to this appeal. 
Before I deal with that, I should empha- 
size tle fact ikat the applicat’on for execu- 
tion was not made until some four years, 
later, namely on July 9,1936. Mr. Kanjl- 
lal Las argued that. the effect of the 
letter of June 17, 1932, was to discharge 
Kanti Chandra Muke'ji from his office as 
the Receiver appointed in the Original 
Mortgage Sait No. 744 of 1915 and that 
therefcre although he might have been 
empowered and entitled to institute suit 
No. 1460 of 1931 on Jrne 4, 1931, and 
although he was entitled ta get the decree 
which was made in that suit about three 
months later, he was not entitled in the 
year 1936 to put that decree to execution. 
At the outset of his argument, Mr. Kanji- 
lal put forward the contention that the 
Receiver was discharged, a4 any rate in 
the month of June 1932 as stated by him 
in his letter of June 17,193”, and this 
matter should be decided here and ought 
to have been decided by the learned Judge, 
upon the focting that at, the time of the 
execution proceedings, the Receiver had 
long since become functus officio, As I 
have already stated it seems to me that 
that was the view acceptedd by the learned 
Judge, and the view which induced him to 
dismiss the application. Had the pesition 
been so simple as that, we would have to 
consider whether ornot, a Receiver who 
has once obtained a decree while in office 
as a Receiver cr rather when a person has 
once obtained a decree while in office and 
in his chiracter as a Receiver, can put 
that decree lo execution on a subsequent 
date although inthe meantime he had been 
discharged from his office and had ceased to 
be a Receiver. That might have been a 


very difficult or, at any rate, nob an easy 
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question to decide. But the facts appear 
to be not quite as they were originally 
opened by Mr. Kanjilal. < 

Mr. Kanti Uhandra Mukerjee did not 
state in his Jetierof June ly, 1932, that 
he had been discharged, and kad made over 
possession to the purchaser Prody umn Ya 
o Mullick, What he did state Tsu 

is: à 
“Pursuant to an order of Oourt dated. November 
18, 1930, I have been discharged from further acting 
as Receiver of the above plctof the above pre 
mises and have made over possession of the same 
to the purchaser Babu Prodyumnya Kumar Mullich 
of No, 7, Prosanna Kumar Tagore Street, to whon 
please‘httora and pay rent.” 

So that, all thatthe Receiver actually 
said was that he had been discharged sc 
far as that particular plot was concerned. 
He did nct state that he hid been dis 
charged absolutely or that he had ceasec 
to function as Receiver for all possible pur 
poses. It is to be observed that Kant 
Chandra Mukerjes was the Receiver u 
the mortgage suit, and as such, the mort 
gage property was inhis possession. Bu 
also, «8 such Receiver, there bad come int: 
his possession snother piece of property 
namely the decree of September 10, 193] 
lie had acquired a right in his capacit 
as Receiver which appears to be 
right of some value. There is nothing i 
the letter of June 17, 1932, to suggest tha 
Kant: Chandra Mukerjee had diveste 
himself of that right. But after all i 
does not matter, much what the letter saidi 
or what the Receiver thought, the ree 
question is what is the legal  positior 
Toerefore itis important to observe th 
terms of the orderof November 18, 193( 
The operative part of that order run 
thus : ; 

“Tt is further ordered that upon payment of th 
said balance of the purchase money and transfe 
of the said deposit by the said Registrar int 
Gourt as aforesaid, the said seale be confirmed an 
that a certificate of sale in respect of the said plot 
A,B and O be granted to the said purchager, i 
respect of the said plot D is granted to the sai 
Provash Kumar Mullick and in respect of the sai 

lot E be granted to the said Protulla Kumi 

ullick, And it is further ordered that the sa» 
Registrar do pay to the said purchaser the intere 
that has accrued due from the twenty-first day ` 
September one thousand nine hundred andtwent, 
nine up to the date herepf on the fixed deposit 
the said sum of Rupees Ninety-two thousand ar 
five hundred. And it is further ordered that tM 
said Official Receiver and the defendants do mal 
over possession thereof upon prodaction of the 
respective certificates of sale And it is furth 
ordered that the monies so to be paid into Oou 
as aforesaid be not paid out without the furth 
order of the Oourt to be obtained upon notice 
the said purchaser.” 6 

li seems to me clear beyond all questic 
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that that order purported to be no more 
than, and was in fact no more than one 
granting permission to the purchaser. to 
pay the balance of the purchase money 
with the consequential effect that the pro: 
perty should be handed over to him so 
that the sale would be complete. There is 

othing in the order of November 18, 1930, 

ischarging or even hinting at the discharge 
of the Receiver for all purposes, and it was 
not made in proceedings taken for the pur- 
pose of discharging the Receiver. Mr. 
Kanjilal thought that he had found a 
useful and appropriate passage in Kerr on 
Receivers, a passage which seemed tq indi- 
cate that where a Court has made an 
order directing a Receiver to hand over 
possession of property that order auto- 
matically operates as a discharge of the 
Receiver. The authority for that propogi- 
tion js an old case reported in Irish Equity 
Reports, Vol. 2, p. 416. In a foot note 
there was a reference toaa case Ponsonby 
v. Ponsonby (1) in which, it is said, the 
Master ofthe Rolls held that the injune- 
tion to put 8 purchaser into possession is, 
ipso facto, a discharge of the order appoint: 
ing a Receiver «ver the lands mentioned 
un the injunction. The actual case itself 
xeported in Vcl 2, Irish Equity Reporis 
416, is an anonymous one, and the head- 
mote runs thus: 

“Where it appeared that the Receiver has passed 
his final account in 1829, when there wasa small 
jum due to him; that the purcheser under the 
Jecree in the cause was put into possessien the 
jame year; and that the Receiver had not received 
any of the rents since his last account; the Court 
«ranted an order to vacate the Receiver’s recog- 
aizance although the Receiver had not been for- 
mally discharged. The injunction to put the pur- 
shaser into possession amounts to a discharge of 
che Receiver,’ : 

16 is. clear from the facts of the Irish 
sane that it is quite different from the 
sresent case. It has no real hearing on 
she point which is now before us. In that 
Krish case the Receiver passed his final 
1ccounts and had received nothing more 
ter the final account had been passed, 
ior did anything remain to be done to the 
yroperty transferred. In the present ine 
«tance no  acccant, 
account of Kanii Chandra Mukerjee as 
he Recaiver in Suit No. 744 of 1915, has 
ret been passed, and there is in his hands, 
as far as one can See, a piece of property 
which was neither dealt with by the order 
af November 18, 1930, nor by any order 
«f Oourt. I refer of course to the decree 
f September 10, 1931. It seems to be the 

(1) (1825) 1 Hagon 331, 
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case that when he made his application 
for execution in July 1936, Kanti Ohandra 
Mukerjee must have been himself of the 
Opinion that he was still entitled to func- 
tion as a Receiver and to do his best 
to get-in the proceeds of the decree of Bep- 
tember 10, 1931. That, in my opinion, was 
the real position. The order of November 
18, 1930, was obviously, in a sense, an 
additional order which did not take effect 
asit happened until the month of June 
1932, but even then it was only operative 
as regards the actual properiy specified in 
the order itself. It had nothing to say as 
regards the decree of September 10, 1911, 
nor as regards the position of the Receiver 
generally. In those circumstances it cannot 
be said that eitherin November, 1930, or 
in June, 1932, was there any discharge of 
the Receiver save as regards the property 
actually referred to in the order itself. It 
follows therefore that Kanti Ohandra 
Mukerjee was not inthe year 1930 or in 
the year 1932, oras far as one Gan see, 
on any subsequent date, divested of his 
right to enforce the decres which had been 
obtained by him on September 10, 1931. 

We are accordingly, of opinion that the 
learned Judge was wrong io dismissing the 
application. He should have taken upon 
himself the burden of deciding whether 
there should be execution in the manner 
asked for inthe summons of July 9, 1936, 
or in some other” manner. Ths appeal 
will be allowed and the matter will be 
remitted to the Judge taking the interlocu- 
tory list to be dealt with on April 12 
next or on the first open date thereafter. 
The costs in,this appeal will be party and 
party costs as against the respondent and 
the Receiver will get the balance of the 
costs, as between attorney and client from 
the estate. The Receiver will be entitled 
in the firat instance to retain the amount 
of costs out of the funds in his possession. 
Oòsts of the summons will abide the result. 
If any affidavit is to be filed by the res- 
pondent, it must be filed by April 8 next 
and any reply by the Receiver must be 
by April 10 next. 

Panckridge. J —I agee. 
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: SIND JUDICIAL COMMISSIONER'S 
COURT i 

. Miscellaneous Civil Appeals Nos 39 
, and 47 of 1936 l 
December 14, 1937 j 

“git Davis, J. O. anp Losos J.  - 
BHAWANIDAS JETHANAND AND ANOTHER 

qoom > —ÅPPRLLANTS 

i É té78us 

: JETHSING RAMSING AND OTHERS— 

O an RESPONDENTS. 

Presidency Towna Insolvency Act (III of 1¢09), 
ss. 56, 9, 13 (4) (6), 8 (2) — Fraudulent transfer— One 
creditor related to debtor—Tranafer in favour of such 
ereditor—Tranaferor then unable to pay debts—No 
threat of criminal proceedings or coercive action by 
creditor — Transfer. is fraudulent under 8. 56— 
Partnership businesa by members of joint Hindu 
Jamily—Managing partner making fraudulent trans- 
ter of firm's property to pay debts of sirm—Act of 
insolvency consittuted by such transfer, whether 
act of tnsolrency on part of all partners — 
Deposit by debtor of whole amount due to petitioning 
creditors, before adjudication, if ‘suficient cause’—~ 
—Person oggrieved — Who is-—- Such person, if 
can succeed tn appeal on mere ground of absence of 
notie by Court before adjudication — Partnership 


—Dtssolution— New business not done after particular 
date— Firm, tf dissolved. 


Where a debtoris unable to pay his debts as they - 


become due, from his own money and at such time 
mskes a tiansfer to one of his creditors who is 
rel.tedtohimand there is noevidence thatany 
threut of c1iminal proceedings wes given or & coercive 


action taken or thiedtened to be taken by the credi- . 


tor to whom the transfer 1s made, the transfer amcunts.. 
to diaudulent preference within the meaning of s 56, 
Pis deuey Towns Insolvency Act. Sime Darby and 
Cuy, ltd v Official Assignee (1) ard AdakanntAchi 
v Oficial destgnee (2), referied to 

‘Where a partnership business18 camied on by the 
membeis of a Joiut Hindu family and the managing : 
partner of the fiim who 1s also a managing member of 
the jointly family makes a fraudulent transfer of 
the him property to pay off the debts due to the firm 
add commits an act of insolvency, euch act ofin- 
solvency is also an actof insolvency on the part 
of other partners as the managing partner is an 


agent of other partners within the meaning of Ex- © 


planation to 8, 9; 

‘A depcsit in Court by the debtor made ldng before 
the date of adjudication of the whole amount due to 
the petitioning creditors, lor withdrawal by the 
cleGito1s conditionally cannot be considered as “suffi-” 
cient cause” within the meaning of s. 13 (4) (b) so as to 
reiuse adjudication. : 

A third person whose title to property is affected 
by on adjudication order is a person aggrieved by 
itind 15 entitled ‘to appeal from it. “He 1s, however, 
notcrtitled in any appeal.under cl. (2) of s.8to 
succeed on the basis -merely- of absence of notice by 
tre Insolvency Court before it pasted the order ap- 
pealed against He can cnly urge that the circum- 
etal ces of the case are such thatit ishighly inequit- 
able and unyustthat an order so vitally affecting his 
interests should have been possed belond his back 
and without notice to hm and in cncumstencee 
when he had no meansol knc wing of the existence of 
the proceedings ın which that order was passed 
against him, [p 217, col. z, p. 21-, cul, L] 


A firm carries on business go lon 
debts remain i ged, The 


as its business 
fact that after 
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a particular date no new business was done by the 
1m, does not amount to a dissolution of a firm.. 
Ohaturbhuj v. Firm of Kewalram (3) and Gokaldoss | 
Goverdhandoss v Parry & Co., (44, relied on. 
Mis. O. A. against an order of 
chand A.J. ©. dated August 6, 1936. 
Mr. Kodumal L., for Insolvents. - 
Mr. Fatehchand Assulamal, forthe Appel- 
lants. | i 
- Mr Pahlajsing B. Adrani, for the Respon- 
dents. E es 
Lobo, J—On Angust 6, 1936, Rupchand, 
A.J. O. in Case No. 15 of 1934, Insol- 
\ passed an order ad-' 
judicating the firm of Kodumal Jethanand' 
and its partners insolvents. The ect of- 
insolvency which the petitioning creditors ' 
pressed before the learned Judge in order to 
secure the order of adjudication is thus 
set out in their application under s. 12, 
Presidency Towns Insolvency Act, and in, 
the learned Judge's order : . 
“That on or about January 11, 1934, the firm of 
Kodumal Jethanand through its principal partner 
Dwa:kadas Jethanand made a transfer or assign- 
ment in favour of Bhojraj Nevandram of all’ their 
rights and claims as mortgagees over the property 
... by Seth Jassim Muhammad  Budhai.... 
This transfer by the debtor fiim through its pri. 
cipal partner Dwarkadas Jethanand was by way 
of fraudulent preference, as on the date of this 
t1 angler, the debtor fim was unable to pay its 
debts as they became due from their own money 
and the transfer was in favour of 8 close relative 
of Dwaikadas, Jethanand being father-in-law of 
Ganeshdas, the son of Dwarkadss -The said trans- 
fer was with a view to give Bhojinj Nevandzam 
... & preference over the. other creditors of the 


firm be consideration of the transfer was said 
to be KB. 8,000, Rs. 5,000 of which was an old debt 


Rup- 


"due to Bhojray Nevandram under two pro-notes of 


Rs. 2,500 each executed by 
the said Bhojraj Nevandram.” 
Ín ecnclading his order, the learned Judge 
stales as follows: , 
#1 hold that the transfer was fraudulent and I~ 
adjudicate the firm of Kodumal Jethanand and its 
partners Dwaikadas, Ganeshdas, Bhawanidas and 


the frm in favour of 


’ Jessazam as insulvents,” 


Against this order two appesls have been 
presented. In Appeal No. 39 of 1936, the 
order of adjudication passed by the learned 


' Judge is atiacked by Bhawanidas and Jesga- 


ram, sons of Jethanand and Ganeshdas, son 
In Appeal No. 47 of 1836, 
the same order is attackcd by Bhojray 
Nevandram, the transferee, as a person’ 
aggiieved within the meaning of s. 8, Presi-. 
deney Towns Insclvency Act. Inthe pro- 
ceedings before tLe learned Judge, no notice 
was issued to the transferee’ Bhojraj Nevand- 
ram, ihe appellsnt in Appeal No. 47, but 
Bhojraj Nevandram was admittedly a resi- 
dent of Karacbi and closely cOnnected with 
the members of the insolvent firm. It is 
not disputed. that Bhojrai:-is: the father-in-: 
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law of Ganeshdas, the son of Dwarkadas 
the eldest member of’ the joint Hindu 
family consisting of three brothers Dwarka- 
das, Bhawanidas and Jessaram, and of 
aneshdas, the son of Dwarkadas. Nor is 
it disputed that Dwarkadas was the manag- 
ung partner @f the firm of Kodumal J eth- 
mgnd in Karachi. Another point which it 
us very necessary to bear in mind in deal- 
ang with the arguments which have been 
wlaced before us in these two appeals by 
ihe learned Adocates for the appellants is 
that in the proceedings before the learned 
Judge nore of the insolvents ever appeared. 
Nor did they produce the books of aceount 
$ the firm of Kodumal Jethanand. Oom- 
menting upon this aspect of the case, the 
earned Judge states as follows. 
“For reasons best known to the debtors nons of 
‘hem has come to Court to give evidence From 
ime totime they were summoned to produce their 
account books and the first summons and subse- 
went notices issued for that purpose were served 
n the ordinary course upon their Advocates, For 
bout ten hearings preceding this present hearing, 
their Advocates accepted the summons and notices 
vithout demur, On the last notice being tended 
o the learned Adocates of the debtors calling 
upon them to produce tba books in Oourt to-day 
hey have thought fit to note on it that the debtors 
hould be served pezs.nally. I am afraid this 
asy couid not doand I cannot accept the endorse- 
aent made by them on the notice ns a good ground 
or excusing the debtors to produce their books in 
Jourt and I have no hesitativn in holding that 
he account books of the debtors are being pur- 
osely withheld from the Oourt, and that if pro- 
uced, they would go greatly against the contention 
£ the debtors.” . 


Yet another point which needs to be noted 
3 that trough the insolvents did not them- 
elves appear in these proceedings, they 
rere represented by Advocates and the 
ame firmcf Advocates appeared for Dwaka- 


as and the three appellants in Appeal 


lo. 39 of 1936. 

We proceed to deal io the first instance 
rith Appeal No. 39 of 1936. The learned 
advocates who appeared for the appellants 
ave placed four points before us: (1) that 
16 fransfer in favour of Bhojraj Nevan- 
ram was not afruudulent preference and 
«a act of insolvency within the meaning of 

9, Presidency Towns Insolvency Act ; 
2) that even if it was a fraudulent pre- 
ence and an act of insolvency, it was the 
35 of an individual partner Dwarkadas 
Kter the dissolution of the firm and such 

1 act cannot be regarded as an act of in- 
iivency on the part of the firm or of the 
her members thereof; (3) that as in this 
iso the amount of the debt claimed by 
e petitioning creditors was. deposited in 
burt before-the date on-which the learned 
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Judge passed the order of adjudication, the 


learned Judge should have regarded this 


fact as “sufficient cause” within the meaning 
of s. 13 (4) (b) for refusing an order of 
adjudication ; (4) that appellant Ganeshdas 
was not proved to bea partner in the firm 
of Kodumal Jethanand and, therefore, no 
order of adjudication could have been 
passed against him. We will deal with 
these points seriatim : 

The learned Advocate for the appellants 
has referred usto ss. 9(c) and 56, Presi- 
dency Towns Insolvency Act and has 
argued on the basis of these sections that 
the burden lay upon the petitioning credi- 
tors to establish that at the time of the 
transfer attacked as being a fraudulent 
preference, the debtors were unable to pay 
their debts as th3y became due from their 
own money and thatthe dominant inten- 
tion of tue debtorsin making the transfer 
was to give the creditor in question pre- 
ference. He has argued that the evidence 
on the record does not establish these two 
essential points. We cannot agree; we are 
cf opinion that the evy.d2nce on the record 
and the circumstances established afford 
ample ground for the inference that on 
the date of the transfer in question, Jan- 
uury 11,1934, the debtors were insolvent 
and unable to pay their debts as they 
became due and that the one and only 
intention of effecting the transfer was to 
prefer the creditor Bhojraj Nevandram and 
thus commit a fraud upon the other credi- 
tcrs. This infereuce to our minds is irrésis- 
tible and tne appellants having failed to 
appear in these proceedings and to give 
evidence theréin there is nothing to rebut 
it. ‘he evidence of Jethsing, one of the 
petitioning creditors, Ex. 13, and the evi- 
dence of Parsram former manager of the 
insolvent*firm, Ex. 14, clearly establishes that 
the debt in respect of which the transfer was 
made was an old debt; that evidence fur- 
ther establishes the fact that the transferee 
is closely connected with the transferors ; 
it further establishes that on January 1l, 
1934 when the transfer was effected the 
firm of Kodumal Jethanand was in insol- 
vent circumstances, that their debis far 
exceeded their assets, tout in fact besides 
the property transferred to Bh>jray Nevand- 
ram they had in January 1931 only two 
immovable properties in Shikarpur worth 
Rs. 4,000 to Rs 0,0J0 unensumpbered, while 
their unsecured debts at that period 
amounted to mire than ae. 00,002. Taere 
is o> doubtin our minds therefore that on 
January 11, 1931, the frm of.-Kodamal 
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Jethanand were insolvent and unable to 
discharge their debts as they became due 
from their own money 

' The learned Advocate has argued thatin 
any event the transfer wags made under 
pressure from the creditor Bhojraj Nevand- 
Tam and that there was no question of 
preference. This argument is based upon 
one sentence in the deposition of the peti- 
ticning creditor Jethsing who stated in 
examination-in-chief : ; 

“When we went to Registrar's office to register 
Ex. 13-2 Bhojraj came there and pressed the debtors 
to execute a sale desd in hisfavour in discharge of 
his debt ” 

It is hardly open to the learned Advocate 
on this flimsy basis to ask usto hold that 
the transfer was the effect of pressure 
brought to bear upon transferors and not 
undue preference of one creditor over the 
others, No questions were asked of- Jeth- 
sing to explain what he meant by ‘pressure’; 
none of the appellants have stepped into 
the witness-box to give evidence as io what 
kind of pressure was brought to bear upon 
Dwarkadas by the transferee. Dwarkrdas 
himself has not appeared in the proceedings. 
There is no evidence of any threat of 
criminal proceedings or any coercive action 
taken or threatened by the creditors as a 
consequence of which the transfer was 
elfccted by the debtors. References may ba 
made in this qonnectinn to the remarks of 
their Gordships of the Privy Council in 
Sime Darby &Co, Ltd v. Official Assignee 
(1) and tothe case in Adakammi Achiv. 
Official Assignee (2. The learned Judge 
held on the material before him, and in 
our opinion rightly held, that the transfer 
effected by the insolvents*in favour of 
Bhojraj Nevandram on January 11, 1934, 
a certified copy of which is Ex. 13-5 in the 
case, was a fraudulent preferencs within 
the mesning of s. 56, Presidency Towns 
Ins lvency Act, and an act of insolvency 
withib the meaning of s. 9 (c). 

The learned Advccate for the appellants 
next argued thatin January 1934, the frm 
Kodumal Jethanand had been dissalved; 
that the tranefer being one by Dwarkadas 
alone it might afford gzod ground for the 
adjudication of Dwarkadas as an insolvent, 
but it could not be used against tho appel- 
lants or the firm of Kodumal Jethanand as 
an act of insolvency justifying an order of 
adjudication against them. Now on the 


(1) 30 Bom. L R 290; 107 In}. Oas 233: ATR 1993 
P O77; 47 O LJ 339,°I L T 40 Oal 101; 87L W 744; 
54 M LJ 93 


(2) 11 R 489; 149 Ind Oas. 145; A I R 1934 Rang. 17: 
R Rang, 39% peared 
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evidence cn the record, the -argument it 
really without foundation. In fact, as the 
learned Judge points out, the appellants 
have seized upon stray statemente in the 
evidence of Jethsing and Parsram as the 
basis of their argrment. Jethsing has 
stated in his deposition: “Two monthe 
after execution of Ex. 13-1 they had closet 
their business.” Exhibit 13 lis dated Sep 
tember 9, 1933. Parsram in his depositior 
stated : ° 

“After April 1933 I was winding up the business 
The other branches had also stopped carrying or 
business and were winding up then.” 


It 18 argued that this evidence establishes 
a disSolution of partnership prior to Janu 
ary 1934. Now in the first place none of 
the appellants has chosen to go into the 
witness box tostate that there was any 
dissolution of the partnership in writings 
or otherwise prior to January 1934., Not 
only so, but in Hix. 13-2, the sale deed 
executed by the appellants and Dwarka- 
das ia favour of the petitioning creditors 
on January 10, 1934. the vendors Dwarka- 
das Jethanand, Jessaram Jethonand,, 
Bhawinidas Jethanand and Ganeshdas 
have described themselves as constituting 
a joint Hindu family “eirrying on busi- 
ness at Karachi, Bombay, Shikarpur andl 
elsewhere in the name and style of Mesers. 
Kodumal Jethanand’”. Twice in the 
preamble ofthis document it is definitely 
stated that the vendors : 

“are and have been carrying on businessa for 
severed years jointly in the name and style of Kodu- 


mal Jethanand at Karachi, Bombay, Shikarpur ands 
elsawhere.” - 


Further even ifit be conceded that no 
new businees was transacted by the firm. 
of Kodumal Jethanand af.er about April 
1933, that fact alone, does not amount toa 
dissolution of the firm. In Chaturbhuj v. 
Firmof Kewalram (3) it was held that 
a firm carries on business so long as ite 


business debts remain undischarged. 
Reliance was placed in support of this. 
propositicn on the case in Gokaldos» 


Goverdhandoss v. Parry Co. (4). It ap- 
pears, therefore, that the firm of Kodu- 
mal Jethanand was undissolved in Jan- 
uary 1934; that Dwarkadas, the eldest mem- 
ber of the joint Hindu family consisting of 
the brothers and their nephew and. manag- 
ing partner ofthe firm of Kodumal Jetha. 
nand in Karachi, wasthe authorized agent 
of the other partners in the firm; that the 
property transferred was in respect of a 


(3) 25S LR 322; 134 Ind. Oas. 996; AI R 1981 Singa 
179; Ind Rul (1931) Sind 148. 

(4) 48 M 795: 91 Tad. Oas. 127; A IR 1925 Mad. 1249; 
49 M LJ 457; 23 L W 411; (1925) M W N 749, 
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debt due by the firm; that the properly 
transferred was property belonging to the 
firm and that Dwarkadas Jethanand was 
the agent of the other members of the 
firm within the meaning of the Explanation 
to 8 9, Presidency Towns Insolvency Act 
so as to bind by his act the other members, 
of the firm. 

The learned Advocate next referred us 
to an order ọftte learned Judge appear- 
ing on pp. 8-and 9 of the paper-book from, 


which it appeared that on April 1937, long, 


before the date of the order of adjudica» 
, tion, the appellants and the firm of Kedu- 
mal Jethanand had deposited in Gourt for 
withdrawal by the petitioning creditors. 
unc dnditionally the whole amount of the 
debt on the basis of which the petitioning. 
creditors had filed their petition. ‘The 
learned Advocate referred us to s. 13 (4), 
(b3, Presidency Towns Insolvency Act and. 
argued that in view of this deposit the 
learned Judge should have exercised his 


discretion and refused to adjudicate the, 


appellants and tke firm of Kodumal Jetha- 
nand insolvent. Bat this can hardly be 
considered us “sufficient cause” within the 
meaning of the cection, for, it would be 
open to a petitioning creditor and a debtor 
sought to te adjudicated insolvent to col- 
lude with each other and use the Oourt as 
an instrument to ccmmit a fraud upon the 
remaining body ofcreditors. The legal posi- 
tiou of this point is made clear in Halsbury’s 


Laws of England (Hailsham Editions, Vol. 2, . 


p. 84 where it is said : 

“If the debtor can precure a substantial guarantes 
for the payment of his debts in full, this, it seems 
would be a sufficient cause for the dismissal of a 
petition against him.” 

Reference may also be made in this gon- 
nection tothe case in In re Gentry (5) 
at p. 836*, and to the casein M. E. Moolla 
& Suns, Lid. v. Chartered Bank of India, 
Australia £ China (6). The learned Advo- 
cate has been unable to cite before us 
any case where a Court refused an order 
of adjudication and terminated insolvency 
proceedings because the debtor had paid 
into Oourt the debt due by him to the 
Petitioning creditor alone. 

The last point urged by the learned Advo- 
cate forthe appellants is that Ganeshdas 
is not proved to have been a partner in 
the firm of Kodumal Jethanand and that, 
therefcre, the order of adjudication as 


(5) (1904) 1 K B 825; 79 L J KB 585; 102 L T 553; 
17 Manson 10); £4 8 J 377-26 T L R 374. 
„©? 5R 885; 107 Ind Ons. 860; AT R 1938 Rang, 


* 


“Page of (1904) 1. K. Bid]. | T 
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against him is without jurisdicticn. There 
is no substance in the argument. Ganesh- 
das has not stepped into the witness-box 
to deny that he was a pirtner. Ganeshdas 
was one of the executants of Ex, 13-2 to 
which reference has been made above and 
in this document he is described ag A 
member of a joint Hindu family and a 
member of the firm carrying on business 
at Karachi, Bombav, Shikarpur and else- 
wlere inthe name and style of Messrs. 
Kodumal Jethanand. Exbibit 13-2 wag exec- 
ted on January. 10, 1934. In our view the 
learned Advocate has signally failed to 
satisfy us that the learned Judge was not 
justited in adjudicating insolvent the firm 
of Kodumal Jethanand, Dwurkadas and 
the three appellants and this appeal must, 
in our opinion, therefore, be dismissed 
with costs. 


We now proceed to deal with Appeal. 


No. 47. The learned Advocate who appear- 


ed for Bhojraj Nevandram contended that. 
the transfer in favour of this appellant. 


was abona fide transaction; that no notice 


of the proceedings in insolvency had been. 


given to Bhojraj Nevaudram and that he 
was entircly ignorant of the existence of 
such proceedings; that 
ignorant of the fact that the basis of the 
insolvency proceedings was the transfer 
made tobim on January 11, 1934; that the 
order of the learned Judge in insolvency 
holding the transfer to be a fraudulent 
preference would be held binding upon 
him and that. this order, so vitally pre- 
judicial to his interests made behind his 


back, should be set aside by the Appellate . 


Court and that he should be given a rea- 
sonable opportunity to place his case and 
his evidence before the Insolvency Court. 


he was equally. 


ł 


Ncw no doubt the appellant is a person . 


aggriéved by the order against which he 


_ appeals and there were open to him two 


remedies under.s. 8, Presidency. Towns 
Insolvency Act. 
Insolvency Oourt to review, rescind or 
vary its order under cl. (1) of this section. 
Under cl (2) of the section he has aright of 
appeal from the order of the learned Judge to 
the High Oourt. In Hz parte Larja. In 
re Foulds (7) it was held that a third person 
whose title to property is affected by an 
adjudication order is a person aggrieved by 


‘it aud is entitled to appeal from it. The 


appellant tcok no action under cl. (1) of 
s. 8. He did not apgly to the Insolvency 


‘Qourt to review or rescind its order as 


(7) (1879) 100h D 3348 LJ Bk. 17; 39 L T 525; 27 
W OR 377. 


He could have asked the . 


- - = 
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have done within 30 days of the 

ae oe thes order. Nor is he entitled in 
any appeal under cl. (2) of s. 8 to succeed 
on the basis merely of absence of notice 
by the Insolvency Court before „it passed 
the order appealed against. He can oly 
urge before us that the circumstances 0 
the case are such that 1118 highly inequita- 
ble and unjust that an order 80 vitally 
affecting his interests should have been 
passed behind his back end without notice 
to him and in circumstances when he had 
no means of knowing of ihe existence of 
the proceedings in which that order was 

inst him. 

Dee tis piece case, however, it appears 
to us idle to contend that iLe appellant was 
placed in such a situation. On the contrary 
we have every reason to hold that the 
appellant deliberately refrained from pani 
cipating in the proceedings waich cu n 
nated in the order of adjudication The 
appellant is 2 resident of Karachi; he a 
the father-in-law ci Ganeshdas, one of the 
pariners ot the firm ci Kcdumal J ehanand 
and scn of its managing partner; the 
insolvency proceedings were pending for 
more than two years before the order 
appealed against was passed. Tle ao ea 
lant bas not’ dared to enter the witness- Ox 
to affirm that he had no knowledge of tie 
insolvency proceedings. He has bled no 
affidavit evento this effect una 10 tLese 
circumstances it appeurs tO L8 perfectly 
obvious that this is not a case of an order 
Vitally-aftecting tteappellant puseed behind 
his back and in circumstances when he 
might have been in total ignorance of the 
proceedings in which tke order was passed. 
It appears iLat bLis appellant 83 well as 
his relatives, the appellants in Appeal No. 39 
of 193b, deliberately did all ip their power 
to obstiuct the Insolvency Court in these 
proceedings with the object thereafter of 
taking advantage of any. flaw technical 
or othorw.se and any lacuna 10 the pre ceed- 
ings cecasioned by their failure 10 parii- 
cipate therein and their failure to place 
their books of account at the disposal cf 
the Court. We have no hesitation in dis- 


1651 this appeal as well with ecsts. 
te ee Appeal dismissed. 
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' PATNA HIGH COURT 
Appeal from Appellate Decree No. 973 
of 1935 
November 25, 1937 
AGAKWALA, J. 
KUNJ BEHARI OHANDRA AND 
OTHERS—APPELLANTS 96 


Versus 
_ Sri Sri SHYAM CHAND JIU THAKUR 
AND OTHERS—RERSPONDENTS : 
Religious endowment—Altenation “by shebait of 
property belonging to public endowment—Who can 
challenge. 

a case of a public endowment suits to re- 
cover a part of the trust property which had been 
alienated ky the shebait or lost in consequence of 
his action can be recovered only in a suit instituted 
by the shebait The only remedy which the mem- 
bers of the public have, in a cage of this desarip- 
tion, is to secure the removal of the shebait by 
proceedings under s. 92 of the Oode of Oivil Pro- 

ure and then to secure the appointment of 
another shebart who would then have authority to 
represent the idol ın a suit to recover the idol's pro- 
ga Sri Sri Kaitmata Debi v. Nagendra Nath 
huckarburthy (2), relied cn. Sarat Chandra Shee 
v. Dwarka Nath Shee (1) and Giris Chandra Saw v. 
Upendra Nath Gurtdas (3), distinguished. 


A. from the decision of the Subordinate 
Judge Furulia, dated May 29, 1935, reversing 
a decision of the Munsif, Dhanbad, dated 
May 1, 1934. 

Mr. S.C. Mazumcar, for ihe Appellants. 

Meszrs. S. N. Bose and N. N. Hoy, for tbe 
Respondents. 

Judgment.—This second appeal arises 
out of a suit brought by Sri Sri Shyam 
Chand Jiu Thakur througa Jyoti Lal 
Goswami, described as the future shebait 
and the son of Radha Gobind Goswami, 
tke person wh) was the shebatt at the 
time the suit was 
Gobipda was impleaded as the fourth 
defendant. The suit was for recovery of 
certain debattar property which had come 
into possession of the defendants in the fol- 
lowing circumstances: 

In 1924 the shebait was one Dalgovinda. 
Dalgovinda and his brother Radha Gobinda 
executed a mortgage in favour of the 
defendants of 6 annas 3 pies in Mauza 
Bhurkunda Bari. The mortgage was ex- 
pressed to be for the purpose of raising 
a loan for the payment of taxes due in 
respect of Mauza Shyampur. The mort- 
gagees sued on their mortgage in 1930 and 
obtained a decree in execution of which 
they purchased the mortgaged-property. 
They have been in possession of it since 
their purchase. The present suit was in- 
stituted to eject the defendants from the 


6 annas 3 pies of Mauza Bhurkunda Bari - 


: which they Puichased in execution of the 


instituted. Radha. 
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decree on their mortgage, A number of 

questions have beem argued before me but. 
none of them calls for discussion unless it 

i mi established that the suit was maintain-. 
able. l 

-On behalf of the defendants it has been 

contended, efrom the trial Court up to the 

w Present stage of the litigation, that the 

idol could cnly sue to recover the debattar 

properly. if properly represented. and that 

the only perfiissible representation of the 

idol in the suit was by his shebatt. The. 
shebait, on the date of the institution of the 

suit, us I have already stated, was Radha 

Gobinda. Iam informed that pending the 

second appeal Radha Gobinda has died. 
and has been succeeded’ by his scn Jyoti 

Lal, bat this is not admitted by the 

appellants. The trial Gourt held that in 

the case of a public endowment no one is 

entilled to sue on behalf of the’ idol to 

recover possession of any part of the 
endowed property except the shebart. The 

lower Appellate Court reversed this decision 

relying on the decision of Lort-Williams, J. 
in Sarat Chandra Shee v..Duarku Nath Shee 

(1) in which 1t was held that, in the case : 
of. a private religious trust in a suit relat- 

ing toa mismanagement cf.the trust “in , 
which the shebait c.uld not be expected. 
to inslitute asuit against himeelf, it was 

necessary and desirable that a disinterest- 

ed next friend shculd be apprint-. 
ed by the Court to represent the idol. The’ 
learned Advocate for the respondents has 

not contended that that case applied to the. 
circumstances of the present case where’ 
the endowment is a public and not a private 

endowment. 
Nagendra Nath Chuckerbutty (2) Chotzner, 

J.. held that in the absence of refusal by . 
the shebart to institute a suit for the” 
protection of the property of an idol 

neither a worshipper northe idol is com- 

petent to Maiotain a suit. The learned 

Advocate for the respondents relies on a 

decision of a Division Bench of the Oalcutta 

High Court in Giris Chandra Saw vV. 


Upendra Nath Guridas (3) in which. it . 


was heid that a member of the family cf 
the donor is eulitled to maintain a suit 
for a declaration chat certain properties 
do not belong to the shebait for the time 
being but are trust properties and inalien- 
able or that .alienations, made by a shebatt 


At 58 O 619; 133 Ind. Oas. 815; A I R 19381 Oel. 
658; Ind Rul (1931) Cal. 767, 
(2) 44 OLJ 522; 99 Ind. Oas, 917; A I R 1927 Oal. 


4. 
(3) 35 O W N 768; 135 Ind, Oas 273; A I R 1931 
Osl, 776; 540 L J 44; Ind. Bul, (1932) Oal. 81. 
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are not binding on the trust estate, and 
that such a suit may be maintained by a 
prospective shebait. This aleo, however, 
was a case of a private debattar and not 
of a pubļic.endowment,: and, in any 
case, the prospective shebait, referred to 
in that case, was a person who under the 
terms of the grant would ordinarily have 
succeeded to the shebattship. In the present 
casé lhe terms ofthe trust regulating the 
succession to the shebattshtp are not on the 
reccrd. The authorities on which Chotzner, 
J. relied, which included the decisions of 
their Lordships of the Judicial Committee 
of the Privy Council, appear reesonably 
clear that inthe case ofa public endow- 
ment suits to recover apart of the’ trust 
property which had been alienated by the 
shebait or lost in consequence of his action’ 
can.be recovered only in a suit instituted 
by the shebait. It would appear that the 
only remedy which tke members of the 
public have, ina ease of thia description, 
is to secure the removal of the shebait by 
proceedings under s. 92 of the Cede of. 
Oivil Procedure and then to secure the 
appointment of anotker. shebait who would 
then have authority to represent the idol 
in a suit to recover the idol’s properties. 

It was strenuously contended bv the 
learned Advocate for the respondents that 
in any case, this Oourt wag entitled to take 
judicial notice of facts which have occurred 
since the institution of the suit and that 
Jyoli Lal is now the shebait cof the endow- 
ment and competent to maintain the acticn.. 
If they were admitted, I should have no 
difficulty in dealing with the matter; but. 
itis not admitted by the appellants and 
there is nothing cn the record from which 
1 can gather with certainty either that 
Jyoti Lal is the shebait or that Radha 
Gobind’ is dead. I am, therefore, forced 
to tLe conclusion that Jyoti lal was in- 
competent to represent the idol in the’ 
present litigation and the suit fails for that 
reascn. a 

The result is that the decision of the 
Court below must be reversed and 
the decision of the trial Court reinstated. 
The appellants are entitled to the costs of 
this appeal. 

Leave to appeal under the Letters Patent 
is refused. 


D. Order accordingly. 


* 
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MADRAS HIGH COURT 
Second Civil Appeal No. 587 of 1936 
September 29, 1937 
Horwi yt, J. 

AYIMBAT! THOTTATHIL NARIKKOT 
OHERIYA KRISHNAN NAYAR-= 

APPELLANT x 


VETEUS 

PUTHAN PEETIKAYIL OHARICHIL 

PALLIKKAL MOIDEEN AND ofanes— 

RESPONDENTS 

Malabar Tenancy Act (XIV of 1930), s. 33—Pur- 
chase by tenant of landlord's rights~Tenant, mort- 
gagor with lease back— Whether can redeem portion of 
mortgaged property— Ordinary tenant and mortgagor 
with lease back as tenant, if distinguished. 

A tenant has a right under s. 33, Malabar Tenancy 
Act, to purchase the landlord’s right in the property 
in his possession. However, even if the Legislature 
did not intend s, 33 to be applied to acase where 
the tenant was the mortgagor of property leased back 
to him, yet if provisions of law made by the Legis- 
lature actually apply to a case, Court cannot avoid 

iving effect to them merely because the Legislature 
did not contemplate such an application Ifsrch a 
mortgagor tenant under the plain wordingof s. 33 
is given a right to redecm a portion of the mar LG 
only, he cannot lose his rights because it is probable 
that the Legislature did not have such a case in 
mind when they drew up the present’ Act. The 
definitions of ‘kudtyiruppu' in s 3 mi) and of ‘tenant’ 
ing 3(p)and 8.33 do not distinguish the oase of a 
tenant who is mortgagor with lease back from one in 
which the tenant is not also the mortgagor Although 
in some respects the mortgage and the lease back may 
. be considered to be one transaction, yet undoubtedly 
they operate separately and the tenant mortgagor is 
nonetheless a tenan? beciuse he is also the moit- 


gagor. 

8S. O. A. against the decree of the Dis- 
trict Court, North Malabar, in A. S. N~. 240 
of 1985. 

Mr. P. Govinda Menon, for the Appel- 
lant. l 


6 

Judgment.—The appellant usufructu- 
arily mortgaged certain property to one 
Moosan, the predecessor-in title of tbe 
respondents. On the same day the land 
was leased back to the appellant: and so 
the appellant retained possession of the 
whole of the property mortgaged. Subse- 
uently, he sub-leased a greater portion of 
the property to defendant No. 9. The res- 
pondents then brought a suit to evict the 
appellant from the suit plot, whereupon 
the appellant put in an app‘ication under 
s.33, Malabar Tenancy Act, to purchase 
the landlord's right inthe property in his 
occupation. The trial Gourt found that 
all the requirements of s. 33 had been 
satisfied and allowed the petition. In 
appeal the Disirict Judge felt that the 
Legislature could nof have intended enabl- 
ing a morigaégor, in circumstances like the 
present, to avoid his mortgage by a trans- 
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action of this kind and that s.33 was in- 
tended to protect tenants, who had long 
been in possession and had been forced to 
construct houses or buildings, from evic- 
tion from those buildings. He therefore 
allowed the appeal and dismissed the peti- 
tion. Hence this appeal by the present 
appellant. 

It is with a great deal of reluctance 
that I hare to disagree with the learned 
District Judge, because I think he is 
right in his opinion that the Legislature 
did not intend’ to protect tenants of this 
kind. Asa mortgagor he ovght in equity 
to be compelled to redeem the whole of the 
mortgage. By putting in this application 
under g. 33, he is enabled to redeem only a 
portion of the mor’ gage and thus to avoid 
the ordinary provisions of the law. How- 
ever even if the Legislature did not in- 
tend s. 33 to be applied to a case where 
the tenant was the mortgagor of property 
leased back to him, yetif prevision of law 
made by the Legislature actually apply to 
a case, Oourts cannot avoid giving effect 
to them merely because the Legislature 
did not contemplate sneh an application. 
Tf the appellant, under the plain werding 
of s. 33, is given a right to redeem a 
portion of the mortgage only, he -cannot 
lose his rights because itis probable that 
the Legislature did not havea such a case 
in mind when they drew up the present 
Act. JI have read carefully the definitions 
of ‘kudiytruppu’ ins. 3 (mi and of ‘tenant 
in 38. 3 w) and s. 33, and I find myself 
unable to distinguish the present cass 
fron one in which the tenant was not 
also the mortgagor If A had mortgaged the 
property to Moosan and Moosan had lsased 
it to theappellant, who subsequently sub- 
leased a part of it to defendant No. 5, 
then undoubtedly the appellant wouid have 
the right under s. 33 that be claims; and 
the relation of the appellant to Moosan 
and ‘his successors seems to me to be pre- 
cisely the same as it would have been if 
the mortgagor had not been the appel- 
lant. Although in some respects tha 
mortgage and the lease back may be con- 
sidered to be one transaction, yet un- 
doubtedly they operate separately and 
the appellant, was nonetheless a tenant 
because he was also the mortgagor. The 
appeal is, therefore, allowed with costs in 
this Court andin the lower Appellate Court 
and the order of the District Munsif restored 

N.“B. Appeal allowed. 


On the contrary it takes cognizance of 


“te 


tew 
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BOMBAY HIGH COURT 
Civil Revision Applicaticn No. 92 of 
1937 


September 13, 1937 
Braumont, O.J. | 
VEERAPPA CHANNAPPA GONDI— 
APPLICANT 
vEeTEUs ; 
JRATAPPA MALAGI—Opponant No. 1 
Civil Procedume Code (Act V of 1903), O. XXI, rr. 
89, 91-A, 8. 115 (Bombay Amendment)—Tronsfer of 
decree to Collector for executron— Limitation for ap- 
plication under r. 69 expiring when Oivil Court is 
closed but Collector's Court ta open— Application to 
Civil Court; when it opens—Court ignoring plain pro- 
visions of s, 4, Limitation Act (LX of 1908) thus 
depriving applicant of right — Interference in revi- 
sion 


Order XXI,r. 91-A, Civil Procedure Code, is 
plainly conditional. It providés for what is to be 


“the effect ifan application is made to the Oollector. 


Butif no application is made to the Oollector, the 
Rule never comes into operation at all There is 
nothing whatever to compel the applicantto make 
his application to the Collector, rather than tothe 
Oivil Court. l 

A decree was transferred to the Collectorfor exe- 
cution. Limitation for 8an application under 
O. XXI, r 89, to set aside a sale expired on a day 
when the Civil Court was closed. The application 
baka reas made to the Oivil Oourt when it 


opened : 

Heid, that ths application was in time, even though 
the Collector's Court might have been open on the day 
when the limitation had expired. 

Where a Court dismisses a suit on the ground of 
limitation, it does not refuge to exercise jurisdiction. 
suit, and 
exercises jurisdiction by holding that on a point of 
law the suit.fails. But where the Judge ignores al- 
together the plain wordsof s. 4, Limitatiom Act, and 
deprives. the applicant of the statutory . privilege 
which that section gives him of presenting his ap- 
plication to.the Court on the day when it re-opens, 
the Judge having disregarded the plain words of 
the statute, exercises his jurisdiction legally and 
with material irregularity, and on that ground the 
High Court can interfere, z 


O. Rev. App. against an order-of the 
District Judge, Dharwar, in Misc. Appeal 
No. 48 of 1936. 


“Mr. S. R. Joshi, for the Applicant. 
ig Mr. ó. k. Parulekar, for Opponent 
0. 1. 


Order.—This isan application in revi- 
Bion against the judgment of the District 
Judge of Dharwar. The applicant is a 
jJudgment-debtor, and on Match 11, 1936, 
his property was sold under the decree. On 
April 15, he applied to the Court under 
O. XXI, r. 89, to set aside the sale. An 
application of that nature isto be made 
within 30 days of the sale under Art.,166, 
Limitation Act, and therefore prima facie, 
the application was out of time. But s: 4, 
Limitation Act, provides that ; 


“Where the period of limitation prescribed for any 


_suit, appesl or application expires on a day w 


the Court is closed, the suit, appeal or application 
may be instituted, preferred or made on the day that 
the-Court re-opens,” 

[b is notsdisputed here that the Court 
was closed from April 9 to 14, inclusive, 
and, therefore, the application made on 
April 15, would seem to be in time under 
e. 4. The learned Judge, however, has held 
that the application was out of time, be- 
cause an application might have been made 
‘to the Oollector, to whom execution of the 
decree had been transferred, and whose 
Court was open on April 11. Under r. 16 
of the Rules‘made by the Government of 
Bombay-in relation to decrees ‘sent to the 
Oollector for execution under.s. 70, Oivil 
Procedure Oode, it is provided, so far as 
material, that if any application to set 
aside the sale under O. XXI, r. 89, Civil 
Procedure Code, and the deposit as required 
by that rule, be made within the time 
limited by law to the Oollector or other 
officer aforesaid, he shall accept such ap- 
p ication and deposit, and forward the same 
to the Civil Oourt. Difficulties formerly 
arose because the Oollector not being a 
Court, it was held that an application to 
him did not take the case out of the Limi- 
tation Act, and accordingly a Rule was 
framed by this Ov urt which is O. XXI, 
r. 91-A, whieh provides: e 

“Where the execution of a decree has been trans- 
ferred to the Oollector and the sale has been con- 
ducted by the Oollector or by an Officer Subordinate 
to the Collector, an application under y. 89, 90 
or 91, and in the case of an application under 
r. 89, the deposit required by that rule if made to 
the Collector or ths officer to whom the decree Is 

rred for @xecution in accordance with any rale 
framed by the Local Govarnment under s. 70 of 
the Oode, shall be deemed to have been made to 
or in the Court within the meaning of rr. 89, 90 
and 91" N 

The learned Judge took the view that 
inasmuch as the applicant might have 
made his application to the Oollector within 
30 days from the date of the sale, there- 
fore he was not éntitled to take advantage 
of s. 4, Limitation Act. I am quite unable 
to concur in that view. Rule 91-A is plainly 
conditional. It provides for what is to be 
the effect if an application is made to the 
Collector. But 1f no application is made 
to the Collector, the Rule never comes into 
operation at all. There is nothing whate 
eyer to compel the applicant to make his 
application to the Collector, rather than to 
the Court. ° , 

On the merits of the application, there- 
fore, I feel no doubt whatever that the 
learned Judge's view is wrong. But it is 


: o 


999 NGA AYË MAUNG v. THe KING (RANG) 
said that I cannot interfere in revision ` 


under s. 115, because the learned Judge 


‘though he may have exercised his jurisdic- 
:tion wrongly, has not failed to exercise 


that jurisdiction. Mr. Joshi for the.-Appli- 
cant referred me to the case in British 
Indian Steam Navigation Co, v. Sharfally 
(1), in which the view seems to have been 
taken that where the Court dismisses a suit 
on the preliminary issue of limitation it 
fails to exercise jurisdiction. As at present 
advised, that case seems to me to go too far. 
1 prefer the reasoning of West, J. in Amrit- 
rav Krishna v. Balkrishna (Ganesh (2), that 
where a Court dismisses a suit on the 
ground of limitation, it does not refuse to 
exercise jurisdiction. On the contrary it 
takes cognizance ofthe suit, and exercises 
jurisdiction hy holding that on a point of 
law the suit fails. But this case is on 
rather a special fooling. The learned Judge 
seems to me to have ignored altogether the 
plain words of s.4, Limitation Act, and to 
have deprived the applicant of the statu- 
tory privilege which that section gives him 
of presenting bis application to ‘the Court 
on the-day w..en itreppens. It is nota 
question of the learned Judge having con- 
strued the sectiin in away which I nyself 
might think to le wrong The section is 
perfectly plain. ‘Ihelearned Judge refused 
to apply it for reasons which seem to me 
entirely irrelevayt. I think tLe learned 
Judge having disregarded the plain words 
of the statute, has exercised his jurisdiction 
illegally and with material irregularity, 
and on that ground I can interfere. In 
my opinion the order of the District Judge 
must be set aside. It is declared that the 
application is in time, and it is referred 
back to the Subordinate Judge's Court to be 
dealt with on the merits. Respondents to 
pay the costs of the appeal to the, ‘lower 


. Court and to this Court. 


D. Order set aside, 


(1) 46 M93r;70 Ind. Cas. 888; AIR 1993 Mad 435; 
44ML J 100. 
(3) 11 B 488. 
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RANGOON HIGH COURT 
Criminal Revision Application No. 292- B 
of 1937 
June 22, 1937 

PARGO, J. i 
NGA AYE MAUNG—Apprioant 
PETRUS 
“Tag KING—Oppoerra Parry 
Evidence Act (1 of 1872), s. 8, tllus (j) and (f)—~" 
Complaint by woman that accused tried to ravish 
her—She making statements to sugh effect to wit- 
nesses immediately after alleged attempt—Silence 
of accused—No evidence that accusations were made 


to him or in his presence—Statements by woman, if 


complaint—Stlence of accused, if relevant, 
A woman made 24 complaint against the ac- 


cused thgt he tried toravish her. The Court took 


into consideration the fact that immediately after 
the alleged attempt, the woman made statements to 
the witnesses that the accused tried to ravish her. 
The Oourt was alsoimpressed with the fact that 
even though the woman made accusations against 
the accused, he kept silent all the time. There was 
no evidence that the accusations were made to the 


‘accused or inhis presence. The accused was convicted 


under s 366 (i), Penal Code : 

Held, that asthe woman made no complaint but 
only made statements, they were not relevant as 
under s 8, illas. (7), Evidence Act, she ought to 


` have made a complaint The statements were not 


complaint. 

Held, further, that as there was no evidence that 
the accusations were made in the presence of or to 
the accused, the mere silence of the accused did not 
fall under illus. (fi tos 8, Evidence Act, and was 
not, therefore, relevant The accused could not, 
there afore, be convicted 


Cr. Kev. App. from an order of the First 
Additional Special Power ~~ Magistra‘e, 
Shwebo, dated April 8, 1937. 

-~ Are Ķ. C. Sanyal, for the Applicant. 

Order.—The applicant in revision has. 
been convicted of an offence under s. 366 
(1), Indian Penal Oode. I do not’ under- 
stand the reference to sub-s. (1) of s. 366- 
which so faras I can see has no sub-section 
in it at all. The story told by the complain-. 
ant was to the effect that the applicant 
came to'her house aod induced her to go, 
with him on the pretext that he was going 
to give her some paddy in payment of a 
debt and when he had taken her -a SEA 
distance he embraced her from behind and 
told her that he had brought her not to 
pay ths debt but to, ravish her. She said 
tbat he had a knife in his right hand and:he 
threw her down “on the ground on her back, 
He then lifted her lóngyi and straddled on 
her. Now, if those allegations are to bear 
the meaning that the complainant eyi- 
dently intended them to bear that will mean: 
nothing less than thatan attempt to rape 
was committed, or at the very least an 
indecent assault or in the language of the 


4, Indian Penal Code an assault committed, 


|] 
-.>* 


= . 
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with the intention-ot-outraging her modesty. 
What need there was-then to appeal to 
s. 366, Indian Penal Code, I do not see.: But 
in many Courts this- section has become an 
obsession. Whenever a woman complains 
of anything that has been done to her. this 
is the sectign which is invariably applied, 
appropriate or inappropritate. The woman 
“said in her account of what happened that 
when the applicant straddled on her she 
kicked him an the chest. At this moment 
she was lying on her back, and how she 
could’ contrive to’kick him cn the chest when 
he. was straddled’ on her, I find it very diffi- 
cult to understand However she says that 
she kicked him on the chest and as*a result 
he fell on his back and she shouted for help 
and then ran away. The complainant says 


that she ran to the accused's mother-in-lavw's- 


hut where she found the accused's wife and 
some other persons. She says that on her 
way tothe accus3d's mother-in law's hut 
she met Maung Shin with Ma On Gyi and 
told them that the accused had tried to rape 
her. 

- The defence was a denial. The accused 
said that he metthe woman that day but 
did not goto her house and call her from 
there. When he met . her, she demanded a 
debt from him and when he said he could 
not yet pay there wasscme abuse and he 
lost his temper and Kicked her and- she 
went away weeping and made a false ac- 
cusation against.him. Whe learned Magis- 
trate held thatthe accused by decsitful 
means induced Ma Pu Tuto go along with 
him with intent to ravish her against -her 
wish. He based his conclusion cn the fact 
that Ma Pu Tu made an immediate report 
tothe effect that the accused attempted to 
ravish her: It was'true he said that Daw 
Soe had exaggerated but that was probably 
dus to using expressions in old-fashioned 
ways and did not indicate that Daw Soe 
was telling what was untrue. “The learned 
Sessiotis Judge agreed with this conclusion. 
He held that there was overwhelming evi- 
dence inthe case that the complainant and 
. the appellant were seen going together and 
that” the complainant..abused the latter 
asying that “she could notvstand it” and 
then they parted going indifferent direc- 
tions. He remarked “also that: there was 
clear evidence that as ‘soon as the com- 


lainant arrived at the hut ofthe appel- 


nts mother-in-law she definitely accused 
the appellant with having attempted to 
have sexual intercourse with herk: Ap- 
parently the learned Sessions Judge was 
impressed -with the alleged conduct of the 


t 
a 


accused “in keeping,” as he puts in “abso- 
lutely silent,” presumably at the time 
when the complainant was making accusa- 
tiong of attempted rape against him. He 
considered that the complainant had exag- 

erated her.evidence; it was not improbable 

e Said, that the appellant merely seized 

her and attempted to throw her down. But 
that he remarked was very common to wit- 
nesses of her type and not too much impor- 
tance should be ascribed to it. The parties 
were cousins and he found difficulty in 
believing that she would make such a 
charge against him if it was not true. 
. This case strikes me as another instance 
of the cases in which a woman makes ac- 
Cusations against a man and “they are 
believed and acted upon meiely because 
she isa woman. Thereis practically no 
corroboration of her statement. Take for 
example the witness Maung Ngwe Daing 
(P. W. No.4). He is referred to by the 
complainant as having seen the accused 
when he made an attempt to chase the com- 
plainant. In fact she says that he was only 
about t0 feet away. Maung Ngwe Daing, 
on the contrary, says that he heard a 
woman abusing and he looked inthe direc- 
tion and saw the womañ -going away north- 
wards while the man was going south- 
wards There was nota word there about 
the accused having chased the woman and 
not a word about bis havjng anything in 
his hand ; ‘and further Ma Pu Tu tripped 
very badly when she said that she did not 
know this man’s name at that time; and 
that in fact she had only come to know U 
Ngwe Daing that year. U Ngwe Daing says 
he has known both the complainant and 
the accused’ since they were young. Maung 
Ba Tha is another witness who is spoken 
of by the complainant and he says that the 
complginant and the accused passed by 
him when he was cutting thorny branches 
and when they came near him complainant 
went eastwards and the accused went south- 
wards. ; 

There is, therefore, no corroboration of 
Ma Pu Tu as to the events which consti- 
tuted the alleged transaction. What is 
there in the alleged corroboration by her 
conduct ? Here sgain it is very nebulous. 
It consists of statements that Ma Pu Tu is 
said to -have made after the occurrence, 


“Take for example the evidence of Ma Ya. ~ 


She isthe complainant's sister. She said 
that at about 3 p.m. that day she went to 
Ma Shwe's house at Ma Shwe’s request. 
There she-met Ma Pa Tu and Ma Pu Tu 


. there made a statement to her, 


og 


tr 


. there was evidently a quarrel over this debs . 


a 
hand 


r 
+ 
att 
894 ` 
pa 


Itis hore necessary torefer tos. 8, Evi- 
dence Act, and its Explanation. Section 8 


lays down that -the conduct of any party to 
any, proceeding in reference to such pro 
ceeding or to. any fact in issae iherein or 
relevant thereto and. the. Conduct of any 
person an offenceagainst whom is the sub- 
ject of any proceeding, is relevant, if such 
conduct influences or is influenced by any 
fact in issue or relevant fact, and whether 
it was previous or subsequent thereto. 

With this must be read Expl. 1: 

“The word ‘conduct’ inthis section does not in- 
clude statements unless those statements accompany 
and explain acts other than statements but this 
explanation is not to affect the relevancy of state- 
ments under any other section of this Act.” 

Illustration (7) to this section reads : 

“The question is whether A was ravished, 

The facts that, shortly . after the alleged rape, she 
made a complaint relating to the crime, the cir- 
cumstances under which and the terms in which 
the complaint was made are relevant. 

The fact that, without making «complaint, she 
said that ghs had been ravished, is not relevant as 
conduct under this section though it may be rele- 
vant asa dying declaration under s. 32, cl. (|, or 
ascorroborative evidence under s. 157." 


Both Courts have treated these state- 
ments by Ma vu Tuas though, they were 
complaints and not merely statements The 
same remark applies to Maung Shwe’s evi- 
dence and mdee i all the evidence which 
was to the effect that Ma Pu Tu had gone 


‘about after the ‘quarrel with Maung Aye 


Maung saying that he. had:attempted to 
rape her There is nothing whatever to 
show.that she madea complaint. Al) that 
is clear is that-she made ¢ertain statements. 
It is clear that she was hurt by Maung Aye 
Maung because he said so; in, fact he says 
he kicked ker because she abused. . And 


that he owed her. There being this debt” 


_ and this quarrel and he having assaulted 


- ‘likely that she made 


x7 


4 


her on acconnt of this quarrel, it is qu.te 
a false accusation 
against him that he had tried to rape her 
whereas all the attacks amounted to was to 
kick hér and possibly insult her in some 
way such as by seizing her by the hand. 
However, that may be the fact that after 
the thing was all over she said that he had. 
tried to raps her cannot be taken as proof 
that he did try to rape her. Neithér is there 
any more force in the argument 
applicant kept absolutely silent when she 
was making these accusations: There isno 
proof whatever that any of these accusations 
were made in his prasence. If so, no doubt 
Expln. 2 tos. 8, would apply, namely: | 


“When the conduct of any person is relevant, 
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any statement made to himor in his presente and 
saring which affects such conduct is relevant." 

An Illustration is giver : ` 

“(F) The question is whether A robbed B, >» 

The facts that, after B was robbed, C said in A's 
presence—‘the Police are coming to look for the man 
who robbed B’—and that immediately afte: wards A 
ran away, are relevant.” = 


4 

But that all depends upon the statements 
being made to him orin hi presence and: 
hearing. It is-noteworthy that most of -the 
witnesses who described what Ma Pu Tu 
eaid after the quarrel with Maung Aye, 
Maung say that she said that Maung Aye 
Maung insulted her or ill treated her; the 
Burmese expression used has: a variety’ of 
meanings. Jt would also beer possibly.the 
meaning that he had assaulted and kicked 
her, Te learned First Additional Magiss 
trate said that Daw Soe was . perhaps ex-: 
aggerating when ehe ssid that Ma. Pu Tu 
toid her that Aye Maung had- raped her. 
But it is quite probable that Ma Pu Tu used 
the same expression to her as to ths others, 
namely, “*.,.... “and Daw Soe interpreted 
it as a rape. #8 

‘Three witnesses gave evidence for the 
defence, the meaning of whose evidence ~ 
was that Ma Pu Tu had first complained 
merely that the accused had kicked her 
and had insulted her by pulling Ler hand. 
The learned Magistrate expressed the 
Opinion that these witnesses were not speak- 
ingthe truth and his v.ew,in my- opinion, 
is-entitled to be treated with very great 
respect. But for the reasons that I have 
given #bove, I have formed the very def- 


-nite ccnclusion that they wers not giving 


false evidence. I believe that they were 
speaking the truth and that the facts were 
that the applicant did no’ more than’ what 
he, says-he did ; he kicked:hér because af 
a. quarrel that had. bréken‘.out between 
them and I am of opinion that. 1hére*is no 
Justification at all for’ this-conviction and it 
18 set aside and the applicant. is acquitted 
and will be set ab liberty so far as this-éase- 
is concerned. _ 
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CALCUTTA HIGH COURT - 
Application in Suit No. 587 of 1937, 

: April 29, 1937 

f LoRT-WILLIAMS, d 

TULSI OHARAN GOSWAMI— 

- PRTITIONBR 
ter versus “ 
A y. AZIZUL HUQUE— 
if Opposits Party 
ner of India Act, 1935, (25 & 26 Geo V, o 
42), a . 321, Peoriso (b (b}—In etation-—Proviso 
cannot be construed to mean Gun t- prejudice to 
sections providing mode of appointment to office of 
Governor— Governor a nied under old Act—If can 
continue -to function ok not duly appointed under 
new Act-~ Office of Governor “of Bengal under new 
Act is a pange ofice of Governor of Bengal 
under old Act 
‘Although 8. $21, Government of India Act, 1935, 

is not very ha pily worded, and though it ‘might 
be contended that the first part of .the proviso is 
not very easy to construe its meaning takenas 4 
Whole, and in so far as it affecta the question 
whether the Governor who has been appointed 
under the old Act can -continue to functionas such 
even though he was not appointed to that office 
in a manner provided by the new Actisclear and 
certain, because af the precise -worda at the end of 
the proviso, namely “ any such ‘@ppointment ‘shall 
have effect as if it were an appolitment to the 
„corresponding office under this Act.” Nothing could 
‘be clearer than the intention shown by thege words. 
The section cannot be construed to mean that it is 
to apply only without prejudice to the sections 
Which provide for the mode of a aana to the 
office of Governor of Bengal; such a construction 
would make the section self-contradictory, and cannot 
have been intended, [p. 227, cols. 1 &2.| 


The office of Governor of Bengal created under’ 


the provisions of the Government of India Ast, 1935, 
is an offices corresponding to the office of Governor, 
either in‘Council or with Ministers, created under the 
provisions of the old Act. The use of the word “ cor- 
responding” in s. 331 shows that when the English 
Legislature referred by inference to the office of 
Governor of Bengal, it intended to refer to the office 
of Governor of Bengal created by the Government of 


India Act, 1935,*that being an office corresponding , 


to'the o vérnor of Ben under’. the old 
othe pics of col, B.J for ii 

Messrs, Sarat ©: Bose, “P.O. Basu sid 
J. C.-Gupia, for the Petitioner: ` 


SIKA. K. Ad General and Mr.- 
Roy, Advocate General and Mr . Manúal, whereas under the old Govern- 


Rahim, for the Opposite Party. 


Order. This is an -application made 
byeTulai Oharan Goswami; a member of the 


Bengal Legislative- ‘Assembly, ing suit 
he has brought: against. Khan Baha- 


dur M. Azizul Hugue, anothermémber of, 
“* Warrant. - 


the Bengal Legislative “Agéembly, for a’ 
declaration that- the defendant-has: not 
beer duly and'validly elected Speaker of 


the said Bengal Legislative Assembly and ` 


that he was not” and. is not the Speaker. of 
the said Assembly and was not and is not 
entitled to act or function ás ‘such Speaker; 
also for an” injunction restraining him 
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from so acting or functioning or drawing 
his salary as" such Speaker. The present 
application is for a temporary injanc- 
tion. as 

The plaintiff’s case is ‘founded upon the 
arguinent that there. was-not at the time 
wher the defendant is alleged to have been 
elected’ Speaker, and there is. not now any 
person holding the ‘office of Governor of 
Bengal, that is to say, Sir John Anderson, 
ceased .to be Governor of Bengal on April 
1, 1937, when -certain provisions of the 
Government of India Act, 1935, came into 
force, and has not been properly appointed 
as Governor of Bengal under the provi- 
sions of that Act. That argument is based 
upon certain sections of mas Act to which 
I will refer. ; 

Section 2 (1) provides ' that all rights, 
authority and jurisdiction heretofore be~ 
longing to His Majesty the King-Kmperor 
-of India, which appertain or are incidental 
tothe Government of the territories in 
India forthe time being vestedin him, 
and all rights, authority and jurisdiction 
exercisable by him inor in relation to any 
other territories in India, are exercisable 
by His Majesty, ex¢eptin so far as may 
be otherwise provided by or under this 
Act, or as may be otherwise directed by 
-His Majesty, and subes. (2) provides that 


such rights- shall include any rights ~ 


heretofore exercisable by the Secretary of 
State, the Secretary of State in Council, the 


Governor-General, the Governor-General in: 


-Council, any, Governor or any Local .Gov- 
ernment, whether by delegation from His 


Majesty orotherwise. The Act ‘provides ` 


for the resumption, by His Majesty of such 


delegated powers -and then proceeds to, 


make: provision for the future exercise of 
“all. those rights, authority and jurisdiction. 


Section 3 provides that the Governor-Gene-’ 
ral of India is appointed’ by His Majesty . 


by & Commission under- the Royal Sign 


ment of India Act a -Governor-General in 
Council: was appointed “by Warrant. 


Section 4 provides -for a Oommander-in- 


Ohief to be appointed by Warrant -under 
the Royal Sign Manual, thus emphasizing 
a distinction between a Commission and a 


Itis clear, therefore, that the position 


General under thenew Act are somewnat 
different from those under, the old Act, 
and it is admitted: that the present Gover- 
nor General has been appointed afresh 
under the new Act by a Commission under 


» 


and modeof appointment of a Governor-: 
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the Royal Sign Manual. Similarly, altera- 
tions have been made with regard to the 
ac snd mode ofappointment of the 

cvernor ofa province. Section 46 pro- 
vides fer Governors’ Provinces including 
ths province of Bengal. The bld presiden- 
cies, with all their glamour and romance, 
were presumably a source of offence to the 
neat and tidy official mind, and have been 

uistly eliminated by a stroke of the pen. 

ection 48 provides that the Governor ot the 
province is appointed by -His Majesty by a 
Commission under the Royal Sign Manual, 
and s. 49, provides that the executive autho- 
rity cf a province shall be exercised on be- 
half of His Majesty by the Governor, either 
directly or through officers subordinate to 
him. In the old Act, s. 46, provided that the 
presidencies of Fort William in Bengal, 
Fort St. George, and Bombay, and the 
provinces Known as the United Provinces. 


the Punjab, Bihar and Orissa, the Central- 


Provinces, and Assam, should each be gov- 
erned, in relaticn to reserved subjects, by 
a Governor in Council, and in relation to 
transferred subjects by the Governor acting 
with bis Ministers appointed under the Act. 
Sections 50 and 51 provide for a Council of 
Ministers to aid and advise a Governor, and 
E, 02 for certain special . responsibilities 
which are imposed upon him. 


It is clear, therefore, that the position of 
a Governor of Bengal under the Act of 
1935 is different from his position under 


the old Act. Tho office of Governor under - 


the new Act is created by Letters Patent, 
and the appointment to that office is made 
by a Commission under the, Royal Sign 
Manual. Section 53 of the Act of 1935 pro- 
vides for the issue of certain documents 
called Instruments of Instructions which may 
be issued by His Majesty to the Governor 
of a province. It is admitted that Letters 
Patent have been issued creating the office 
of Governor of Bengal under the Govern- 
ment of India Act, 1935. It is is also ad- 
mitted that no Commission has been issued 
under the Royal Sign Manual, appointing 
Sir John Anderson tothe office of Govern- 
nor of Bengal. Further itis admitted that 
an Instrument of Instructions passed under 
the Royal Sign Manual kas becn issued to 
the Goveinor of Bengal, dated March 8, 
1937. 


This providesinter olia that the Governcr 
with all due solemnity, shall cause tbe 
Commission underthe Royal Sign Manual 
appointing him,tobe read and published 
in the presence of the Ohief Justice for the 
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time being, or, in his absence, any other 
Judge of the High Court of the province, 
namely, this High Oourt. Further, that the 
Governor shall take the oath of allegiance 
and the oath forthe due execution of the 
office of the Governor of Bengal, and for 
the due and impartial administration of 
justice, which oaths the Chief Justice for 
the time being, or, in hisabsence, any Judge 
of the High Court, shall tender and admi- 
nister to him. It is admitte@? that Sir John 
Anderson has not caused the Commission to 
be read nortaken either of these oaths 
as provided by the Instiument of Instuc- 
tions. , 

With regard to the Provincial Legislature, 
8.60, provides that there shall be for every 
province a Provincial Legislature, which 
shall consist of His Majesty represented by 
the Governor, and inthe province of Ben- 
gal two chambers. This also shows that the 
Governor's pcsiilon under tke new Act is 
different from his position under the old Act, 
because under the new Act he is part of 
the Legislature, whereas under the old Act, 
8. 72 (a), expressly Piovided that tLe Gov- 
erncr was not a member of the Lc gislature.. 
Section 6 , provides thatthe Chumber or 
Olambers ot each Provincial Legislature 
shall be sunmoned to meet once at least in 
every year, aud gives power to the Gover- 
norircm time to time to summon tLe Cham- 
bers or either Chamber to meet. at such 
time and place ashe thinks fit. In accord- 
ance with the provisions of this section, 
Sir John Anderson summoned the Bengal 
Legislative Assembly to meet on. April 7, 
1937. Section 65 (1), provides that every 
Provincial Legislature Assembly shall; as 
goon a8 may be, choose two members of 
tlte Assembly to be _ respectively Speaker 
and Deputy Speaker thereof, and subes. (3) 
provides that while ihe officers of Speaker 
and Deputy Speake: are vacant, the duties of 
the. office of Speaker shall be performed by 
such member ofthe Assembly asthe Gover- 
nor may, in his discretion, appoint for the 
purpose. l 

In accordance with the provisions of this 
section, Sir John Anderson appointed a 
member of the Assembly, Mr. Eric Studd, 
to act temporarily ss Speaker, and the 
first meeting of the Legislative Assembly 
was held on April 7, 1957, at which the 
defendant was elected Speaker. On behalf 
of the applicant it has been contended that 
none of these acts, either the summoning of 
the Legislative Assembly, or the appoint- 
ment of Mr. Eric Studd as temporary Speak- 
er,or the election of the Speaker was valid, 
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because Sir John Anderson, when he acted 
88 he did, was not the Governor of Bengal 
within the meaning of the Government of 
India Act, 1935, not having been appointed 
to that office in the manner provided. In 
my opinion, the answer to the whole of this 
argument is¢o be found in s., 321, which is 
88 JG wa l 

“Tbe Government of India Aot shall be repeal- 
ed andthe other Acts mentioned in Sch. X, to this 
Act shall also be eepealed to the extent specified 
in col 3of that Schedule: Provided that: (a) Noth- 
ing in this section shall affect the Preamble to the 
‘Government of India Act, 1919 ; (b) Without prejudice 
to any other provisions of this Act, tothe provisions 
of the Government of Burma Act, 1935, and to the pro- 
visions of the Interpretation Act, 1889, relating to the 
effect of repeals, this repeal shall not affect any ap- 


a 


polntment made under any enactment so repealed to 
any office, and any such appointment shall have effect 
as if it were an appointment to the corresponding 
wee Act or the Government of Burma Act 


The meaning of Prov. (b) is quite 
clear,and is to the effect that, witnout 
prejadice to any provisions of the Act other 
than the provision which is made specifi- 
cally in this section, the repeal effected by 
the section shall not affect any appoint 
ment to any office made under any of the 
enactments so repealed, including the old 
Government of India Act, and further it 
provides that any such appoinment, includ- 
ing any appointment made under the pro 
visions of the old Act, shall have effect as 
if it were an appolntment to the corres- 
ponding office under the “Act of 1925. It 
has been contendedon behalf of the eppli- 
cant that the meaning of the section is that 
1t 18 to apply only without prejudice to the 
sections to which I have referred which pro- 
vide for the mode of appointment to the 
office of Governor of Beugal, but such a 
construction would, in my opinion, make the 
section self-contradictory, and cannot have 
been intended. Under the old Act, s. 130, 
being the section which dealt with-the ques- 
tion of repeal, provided that the Acts speci- 
fied in the Schedule were repealed, provid- 
ed that the repeal should not affect (6) the 
validity of any appointment made under 
any enactment thereby repealed, and it has 
been contended that the different wording 
adopted in s. 321 of the new Act shows that 

sho draftsman meant something different to 
what was provided in s. 130 of the old Act. 

1 agree that the present section is per- 

Bape not very happily worded, but there are 
various provisions in other parts of the 
Act which would have been affected by this 
section if the first line of Prov. (b), namely, 
“without prejudice to any cther provisions 
ofthis Act", had ‘not. been ingerted, And 


$ 


though it might be contended that the first 
part of the proviso is not very easy to con- 
strue, in my opinion, its meaning taken as 
a whole, and in so far as it affecta the ques- 
tion which I have now to determine, is clear 
and certain, because of the precise words 
at the end ofthe proviso, namely, “any such 
appointment shall have effect asif it were 
an appointment to the coreesponding office 
under this Act.” Nothing could be clearer 
than the intention shown by these words. 
Finally it has been contended that -the 
office of Governor of Bengal created under 
the provisions of the Government of India 
Act, 1935, is not an office corresponding to 
the office of Governor, either in Conncil or 
with Ministers, created under the Provi- 
sions of the old Act. I cannot agree with 
this contention. If the words had been 
“similar” or “the same” office, some weight 
might have been given to it, but the use 
of the word “corresponding” in my opinion, 
shows that when the English Legislature 
referred by inferenca to the office of Gov- 
ernor of Bengal, it intended to refer to the 
office of Governor of Bengal created by tke 
Government of India Act, 1935, that being 


an office corresponding to the office of Gov- - 


ernor of Bengal under the old Act. 

A preliminary point was raised in the 
affidavit in opposition to the effect that the 
plaintiff's suit is not ea aes That 
contention, | understand, is based inter alia 
upon the provisions of es. 53 and 87 of the 
Act, but it is unnecessary for me to deal 
with this point owing to the conclusion 
which I have reached on the main question 
raised on behalf of the applicant. The 
effect of that Sonclusion is that this applica- 
tion must be dismissed with costs. 

8. Application dismissed. 


ALLAHABAD HIGH COURT 
Full Bench 
Second Civil Appeal No. 135 of 1935 
March 1, 1938 
Bennet, Harries AND Baspai, Jd. 
ABDUL RASHID AND OTSER8—-DEFENDANTS 
—APPRLLANTS 
VETEUS 
Babu BRAHAM SARAN—PLAC(NTIFF 
— RESPONDENT = 

Easements Act (V of 1883), s. 12—Land taken on lease 
for building purposes—Lessee, tf can acquire 
easement of right of way over other land belonging 
to lessor. 

A person who has taken land for building 
purposes cannot acquire a right of way by ease- 
ment over other land owne? by his lessor, such 
person not being in the position of an owner of 
immovable property under a., 12, Easements Act. 

[Case-law referred to.) 
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8,0. A. from the decision of the Addi- 
tional Sub-Judge, Moradabad, dated Jan- 
uary 12, 1935. 

Messrs. A. M. Khwaja and Kaleem Jafri; 
for tae Appellants. e 

Mr. S N. Seth, for the Respondents. 

Bennet, J—This is a second appeal by 
the defendants who are mutwallis under a 
deed of wakf of certain land in the city of 
Moradabad. The facts are as follows: 
One Nazir Khan built a house 50 years 
ago with the permission of Abdul Salam 
who was the owner of the land and Abdul 
Salam remained the owner of the site. It 
is also found by the lower Appellate Court 
that rent was paid by Nazir Khan to Abdul 
Salam. The house had a door to the north 
by which Nazir Khan used to visit the 
mosque and tosay his prayers and appar- 
ently used also for general purposes ot exit. 
On August 18, 1917, Nazir Khan got 
permission from the Municipal Board to 
open a door to the south. On January 30, 
1919, Nazir Khan sold the materials of his 
house to the plaintiff who became the occu- 
pier of the site and owner of the materials 
of the house. In 1925 the plaintif took a 

“sale deed from Abdul Salam of the site of 
the plaintiff's house with no mention of the 
right of passage or aright to flow water on 
the land. On February 10, 1934, Abdul 
Salam and Mueammat Ishrat-un-nisa made 
a wakf of the land remaining to them after 
the sale to the plaitiff, which lay to the 
north of the house of the plaintiff, and the 
defendants were constituted mutwallis of 
this wakf. The plaintiff claimed that he 
had a right of easement by gight of way 
and also to flow water over the land to 
the north of his house across the land 
which had been made wakf, and he brought 
his plaint in 1934 for demolition of a wall 
which the defendants had constructed across 
the passage used by the plaintiff from his 
northern door, and asked also for an in- 
Junction against the defendants. The de- 
fendants denied that plaintiff had acquired 
any right of way because only one person 
was the owner of both pieces of land up 
till 1925. 

The Oourts below have both upheld the 
case for tLe plaintiff and granted the relief 
Claimed in the plaint. The defendants 
appealed to the High Ocurt in second appeal 
and the whole appeal has been referred to 
a Full Bench. The actual point of law has 
not been formulated very definitely by the 
referring * Bench but it appears to be: “Oan 
a lessee of the land which he has taken for 
building purposes acquire a right of way by 
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easement over other land owned by his 
lessor ?” : 

This question first came before this 
Oourt in Uait Singh v. Kasht Ram (1) where 
the Full Bench of five Judges applied the 
law before the Easements Act came into 
force in these provinces. Th8 Easements 
Act is of 1882 but it was applied to the 
United Provinces by Act VIM of 1891. In 
that Full Bench case the plaintif was a 
corn dealer who established a market 
upon a plot of land which he-.rented from 
the defendants. To the north of the plot 
was a piece of waste land belonging to 
the défendants and access to the market 
could only be obtained through this land. 
Such access was afforded by a wide opening 
between certain buildings on the west and 
east. The defendants built a wall across 
the opening and plaintiff brought a suit 
for demolition of the wall and declaration 
that he was entitled to an easement by 
way of prescription through the defendants’ 
waste land to the market. The learned 
Ohief Justice Sir John Edge held at 
p. 187*: 

“In my opinion itis contrary to commonsense 
that any such right as is here alleged could pom 
Bibly have been acquired. Such right could only 
have been acquired, if at all, in respect of the 
holaing occupied by the plaintiff. That oolding is 
the landloras holding, and they, the landlords, are 
in pcessession of it through their ,tenant, the 
plaintiff The plaintiff is not an owner imi 
& right in respect of a dominant tenement over 
another servient tenement; he is not claiming this 
right fer or on behalf of his landlords, but he ig 
claiming it adversely to them, although for and 
on behalf of their own property.” . 

He then proceeded to quote the dictum 
of Lord Oairas in Gayford v. Moffatt (2) 
from which I may take the folowing 
Passages: 

“But the possession of the tenent of the demised 
close ıs, the possession of his landlord, and it seems 
to bean utter violation of the first principles of 
the relation ¿£ landlord and tenant to suppose 
that the tenant, whose occupution cf close A was 
the occupation cf his landlord, could by that 
occupation acquire an easement over close B, also 
belonging ta his landlord. ..... Å 


_ The Fuli Bench therefore held that under 
the Common Law of Englandas it applied 
to this province before the Easements Act 
Ot 13882 came into force, a tenant could not 
acquire against the landlord by prescription 
an easement cf way in favour of the landi 
occupied by him astenant. Mahmood, J. 
on p.1389* considered the question of the 
effect ot the Easements Act of 1882 and he 
referred especially. to the use of the worde 

(1) 14 A 185; A W N 1892; 38, 
_ (8) (1669) 4 Ch. App. 133. 

*Pagea of l4 A—[ Ed] . 
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“owner or occupier of certain land” in s. 4 
in the definition of the word “Easement” 
and alsotos. 12 and he stated that neither 
the definition contained in the former 
section nor anything in the latter section 
militates against the view which the 
learned QOhief Justice had expressed. The 
matter came again before the Oourts in 
this province in Bahadur v. Khushi Ram 
(3), when thee late Sir P.O. Banerji held 
that a tenant of an exsproprietary holding 
cannot acquire a right of easement against 
Several joint owners ofa village as he is 
the tenant of the whole proprietary body 
and he applied this dictum of the Fall 
Bench ruling to the case before him 
although the case before him was governed 
by the Easements Act of 1€82. Reference 
was also made to Partap Singh v. Nand 
‘Kishore (4), where Mr. Justice Dalal 
distinguished between a customary right 
and an easement. and he held that the 
occupier of a house might acquire a custom- 
ary right but not an easement. This 
raling doesnot all militate against the 
proposition put forward by the appellants. 
For the respondent, reference was made 
to Ganesh Prasad v. Khuda Bakhsh, 45 Ind. 
Cas. 585 (5), when Mr. Justice Lindsay 
as Judicial Oommissioner of Oudh held 
on p. 588*, vol. 1 that the owner of a 
house had a certain claim to an easement 
but this claim was in his capacity of being 
an occupier of land under s. 4 of the 
Easements Act and not as an ownef under 
that section. As regards the English rul- 
ings, there is no doubt whatever that the 
proposition put forward by the appellant 
is correct: that a lessee of land cannot 
acquire an easement over other land owned 
by his lessor. In MHalsbury's Laws of 
England under the heading of Easements, 
Edn. 2, of 1933, para. 553, p. 307, it is 
laid down: 

“No easement which can be claimed under a, 2 
of the Act can be acquired by a tenant of the 
quasi-dominant tenement against his own landlord 
or against another tenant of the latter,” 
and a reference- for this proposition is 
made to Kilgour v. Gaddes-(6) and to Derry 
v. Saunders (7), at p. 2397. The reference 


(3) 11 A L J 990; 22 Ind, Oas. 379. 
4) A I R1928 AIL 691; 113 Ind. Oas. 729; 12 RD 


439. 
aa 446 Ind. Cas. 585; A I R1918 Oudh 296; 21 O O 


(6) (1904) 1 K B 457;73 LIK B 283; 90 L T 604; 

W R438; 20T LR 340. 

(7) (1919) 1 K B 323; 88 LIK B410; 120, L T 194; 
636 J 115; 35 T L R105 

*Page of 45 Ind. Gas —[Ed. ] 

Page of (1919) 1 K. BEd] ~ 
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to the Act is to the Presoription Act of 
1832 which ceals with right of way ins. 2 


and states that | 
“when such way or other matter as herein last 
before-mentionpd shall have been actually enjoyed 


by aay person claiming right thereto without in- 


turruption, for a full period of 20 years” 

This language parallels s. 15, para. 3, 
Easements Act, which says: “enjoyed by 
any person claiming title thereto, as au 
easement, and as of right’. Halsbury in the 
passage quoted continues : l 

“For the tenant's ocoupation is in the sight of 
the law that of his landlord, and when the tenant 
goes onto the adjoining land of that landlord, he 
cannot be said to do so as claiming a right in res- 
pect of the supposed dominant tenement on behalf 
of the fresholder, the supposed servient tenement 
being the fresholder'’s own land.” w 

For this proposition reference 18 made to 
Gayford v. Moffatt (2) and Kilgour v. 
Gaddes (6) at p. 4614. Halsbury’s Laws of 
England on p. 293, para. 533 states : 

“In all prescriptions, except light, the grant 
which is presumed is a grant by the owner of the 
fea simple of the servient tenement to the owner 
of the fee simple of the dominant tenement, For 
this reason where an easement is claimed by pres- 
cription it must’ be claimed in favour of the fea 
simple of the dominant tenement as against the 
fee simple of the servient tenement, and no ease- 
ment can be claimed for an estate or interest less 
than a perpetual one.” a 

Reference for this proposition is made to 
Kilgour v. Gaddes (6) at p. 4664, the judg- 
ment of Romer, L. J. andep. 467*, and also 
to Wheaton v. Maple & Co. (8). IE the 
Easements Act had intended to depart 
from this well-established doctrine of the 
English Common Law and the Prescrip- 
tion Act of 1832, we. would expect that 
the alteratign would be clearly indicated 
in the ae of the Easements Act, but 
no such wording exists. In s. 4 of the 
Act it ig stated that an easement is a 
right which the owner or occupier of 
oertain land possesses as such. Now this 
definition deals only with land, In the 
Explanation itis stated: “The expression 
‘and’ includes also things permanently 
attached to the earth.” It is only by 
virtue of this Explanation that “land” in- 
cludes things attached to the earth that a 
house can be brought into the definition. 


Now tke plaintiff had two capacities up 
to 1995 at the period when the easement 
in question must have been acquired; that 
is, he had the. capacity of an occupier of 
the site of the house and of the ownerof 
the materials of the house. Learned Counsel 


(8) (1893) 3 Oh. 48; 62 L J Oh. 963; 69. LT 203; 41 
W'R €77. 


. *Pages of (190) I KBEa] ~O o, 
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for respondent argues that his capacity 
of owner of the materials of the house 
would make him an owner within the mean- 
ing of s 4, that. ie, by virtue of the 
Explanation that “land” includes also 
things permanently attached to the earth. 
I do not think that that section can be 
read in this manner. The section deals 
with owners as the owners of land and 
merely adds in the Explanation that “land” 
will include things permanently attached 
to the earth. That is, if an owner is the 
owner of the land he may also be the owner 
of things attached to the earth and in 
regard to those things attached to the earth 
he may possess an easement. The plain- 
tiff as owner of the materials of the house 
cannot be considered as an owner of land 
within s. 4, but as occupier of the site of 
ihe house, he is a person who may possess 
an easement under that section. Now it is 
to be noted that the word ‘‘possess” is 
used in 8. 4 and an easement may be 
pessessed which arises in various ways. 
One way may be a grant under s. 8 and 
in that section there is reference to the 
liability to be“impcsed” by the owner of the 
servient heritage. Section 13 desls with 
the o1igin of easements of necessity and 
quast-easements and these are said to be 
eagements to which the transferee or 
legatee shall be “entitled.” When we ccme 
to tLe case of “acquiring” easements under 
s. 15, that section fails into three para- 
grapts. Paragraph 1 deals with two 
palticular easements, the use of light and 
the use of air, and these are for any 
buidirg. There is no provisjon that they 
should huve been enjoyed as y right but 
meiely that they should have been enjoyed 
as an easement. Paragraph 2 deals with 
another particular easement, that of sup- 
port irom a person's land or things affixed 
thereto und this is enjoyed by another 
perscn’s land or by things affixed thereto. 
A building willcome within the detinition 
of “things affixed thereto” the land which 
enjoys this particular easement of support. 
When we come to easements generally 
para. 3 provides i 

“and where a right of way or a 
bas been peaceably and dean ag A ani eae 
person claimin title thereto, a8 an easement, and 
as of right, without interruption and for 20 years.” 

Now this is the paragraph which deals 
with tho easement claimed in the present 
appeal by the respondent. This easement 
is acquired, unders: 15 and the division 
between the use of light and an easement 
such as the right of way in s. 159 is exactly 


parallel to the division drawn by the 
English Act, the Prescription Act of 1832, 
in which right of way and other easements 
are dealt with ins. 2and must be enjoyed 
by a person claiming the right and the 
easement of the use of light for a dwelling 
house which comes into s. 3. Section 2, 
Prescription Act, dces not referto build- 
ings at all buts. 3 does. The Kasements 
Act, therefore closely follows the English 
Law inthis particular. Now the doctrine 
of the rulings which I have quoted as 
regards thetenant acquiring an easement on 
behalf of his landlord is embodied ins. 12, 
Easeménts Act, which states : 

“An easement may be acquired by the owner of 
the immovable property for the beneficial enjoy- 


ment of which the right is created, or on his be- 
half by any person in possession of the same.” 


That is either the owner of the immov- 
able property acquires the easement dr it 
is acquired by some one in possession, in 
which case it must be acquired on behalf 
of the owner. The use of the words 
“immovable property” ins. 12 may be noted, 
as this expression is introduced to cover 
the word “building” referred to in s. 15, 
para l, and which may also be included 
in para. 2,6. 15. But there is no excep- 
ticn made in s. 12 that the occupier of 
a site whois the owner of a building on 
it may acquire for himself rights of way 
over otker land of the owner of his site. 
I find it impossitle to hold as learned 
Counsel for respondent argues that the 
plaintif-1espondent is in the position of an 
owner of immovable property under s. 12 
for the purpose of a right of way. He 
would be no doubt the owner of immovable 
property for the purpose of acquiring ease- 
ment in paras. 1 and 2,8. 15, because 
those paragraphs may include a building 
and heis the owner of a building. There- 
fore, so far asthe use of light or air or 
support for his building is in question, he 
is an owner of the building and may, under 
B 15, acquire such easements and he 
would not acquire them for anyone except 
himself under s. 12. But when the case. 
arises of a right of way he comes under 
para. 3, s. 15 and anything which he 
would acquire would be as the person in 
possession of the land which is his site and 
he would acquire for the benefit of the 
owner of the site. Now under the English 
Law the owner of land which is let cannot 
acquire an easement on behalf of that land 
against other land of his own. This 
principle is also followed in the Easements 


| Act asing. 46 itis provided: > |. 


. al 
í P 


1938 AMBALANATTATH PARBRI BALARAM v, SHORHTARY OR stata (MADR.) 931 


“An easement is extinguished when the same 
person becomes entitled to the absolute owner- 
Ship of the whole of the dominant and servient 
heritages.” 

It was, therefore, impossible for any such 
easement to arise because s. 46 shows that 
it cannot exist. Section 49 also treats of 
the suspension of an easer.ent when the 
dominant owner becomes entit!ed to posses- 
sion of the servient heritage. I may note 
that in regarde to the easement of light, 
the English Courts have distinguished this 
kind of easement in the same manner as 
s. 12, para. 1, Easements Act, distinguishes 


it. In Morgan v. Fear (9), this distinction’ 


between the use of light was upheld*by the 
House of Lords and it was held that one 
termor can acquire such an easement 
against another termor, when there is the 
same reversioner for both, but it was 
pointed out that the easement of light was 
an éxception to the general rule that one 
tenant of an owner of land cannot acquire 
an easement against an other tenant of the 
same owner, and it is only inthe case of 
the easement of the use of light that such 
easement has been held to exist and to be 
capable cf acquisition by the Courts in 
England. The distinction between the 
exsement of light has, as 1 have noted, been 
reas out in para. 1,s. 15, Easements 
ct. 

I am, therefore, unable to see that there 
is any section of the Easements Act which 
laya down a doctrine different from the 
dcectrine of the English Law which was 
upheld for these provinces in the Full 
Bench ruling in Udit Singh v. Kashi Ram 
(1). For these reasons, I consider that the 
plaintiff in the present case has not 
acquired any easement of right of way or 
the right to flow water over the land now 
held by the defendants as mutwallis of the 
wakf. 

Harries, J—I agree. 

Bajpai, J.—I agree. 

D. Appeal allowed. 
(9) (1907) A G 425; 76 LJ Ch. 660; 97 L T 591; 51 


8 J 702 affirming (1908) 2 Oh. 406 at p. 415; 75 LJ 
Oh. 787. i 





MADRAS HIGH COURT 
Oivil Revision Petition No. 1727 
of 1934 

2 October 22, 1936 
 BRASLRY, ©. J. 
AMBALANATTATH PARERI 
BALARAM-— -PRTITIONER 
versus 
SEVJRETARY op STATE — 
OPPOSITE PARTY .. 
Post Office Act (VI of 1898), s. 48—Rules under- 


R, 100—Petitioner sending money order from T to 
some institution at D — Petitioner then requesting 
Post Master at T to send telegram to D to stop pay- 
ment—Amount paid to payee even after receiving 
telegram —Suit against Secretary of State for damagea 
—~There was held ‘fatlure’ by Post Office within 
eet of r.100 — Secretary of State held was not 
tadle.- x 

An omission to do a thing isa “failure” to do it 
and it is unnecessary that there should have been 
either an attempt or an intention to do it. 

The petitioner sent through the Post Offce, Telli- 

erry, a money order to the address ofthe Director, 
Royal Institute of Technology, Delhi. Havingsent off 
the money order, the petitioner, fearing that the 
Institute was not a bona fide one, wished to stop pay- 
ment of the money order and requested the Post 
Master, Tellicherry, to sand an express telegram to the 
Delhi Post Office to stop payment of the money order 
to the adressee and remitted money towards the ex- 
penses. The Post Master, Tellicherry, accordingly 
sent an urgent telegram to the Delhi Post Office and 
it wag received at Delhi. In spite of this, however, 
the Delhi Post Office paid the money over to the 
payee. The petitioner sued the Secretary of State 
for India in Council holding him responsible for all 
damages and costs which he had suffered. The res- 
pondent denied lability relying upon r. 276, Post and 
Telegraph Guide, which is a reproduction of r. 100 
made by the Governer-General in Oounoil under the 
Post Office Act (VI of 1898) andfurther contended 
that the payment was made through inadver- 
tenca : 

Held, that there was a “failure” by the Delhi Post 
Office to stop payment of the money order within the 
meaning of r.100 made under the Post Office Act 
(VI of 18498) and r. 276, Post and Telegraph Guide. 
That being so, the Secretary of State was not liable. 


O. R. P., from the decree,of the District 
Munsif, Tellichery, in S. G. 8. No. 37 of 
1934, 1 ; 

Mr. A. K. Balakrishnan, for the Petition- 
er, 
The Government Pleader, for the Opposite 
Party. 

Order.—The petitioner here filed a suit 
against the Secretary of State for India 
in Council to recover Rs.. 155-11 3. The 
facts which were undisputed were that 
on July 24, 1933, the petitioner sent through 
the Post Office, Tellicherry, a money order 
for Rs. 150 tc the address of the Director, 
Royal Institute of Technology, Delhi. This 
money order was No. 3809. Having sent 
off the money order, the petitioner, fearing 
that the institute was not a bona fide 
one, wished to stop payment of the 
money order and on July 27, 1933, re- 
quested the Post Master, Tellicherry, to 
send an express telegram to the Delhi 
Post Office to stop payment of the money 
order to the addressee and towards the 
expenses: remitted ks. 36-0. The Post 


Master, Tellicherry, acgordingly sent an: 


urgent telegram to the Delhi Post Odice 
and there is no question atallas regards 
its receipt at-Delni, In spite of this, howe 


+ 
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ever, the Delhi Post Office paid the money 
over to the payee on July 29, 1933. 

The petitioner then complained to the 
Post Master-General, Madras, and received 
a reply stating that the money could not be 
recovered and refunded to the petitioner 
because the Post Office by reason of 
r. 276, Post and Telegraph Guide, was not 
responsible for “inability” or “failure” to 
stop payment of the money order in com- 
pliance with the remitter’s request. The 
petitioner replied to this letter contending 
that the rule referred to applied only to 
cases of “inability” or “failure” end not 
to acase of wilful refusal done fraudu- 
lently and collusively. He accordingly 
held the Secretary of State for India in 
Council responsible for all ‘damages and 
costs which he might be put to and gave 
notice that legal proceedings would be 
instituted. In the District Munsif’s Oourt 
the respondent denied liability relying 
upon r. 276, Post and Telegraph Guide, 
whichis a reproduction cf r. 100 made 
by the Governor-General in Council under 
the Indian Post Office Act (VI of 1898) and 
further contended that the payment was 
made through inadvertence. Rule 100 made 
under the Indian Post Office Act (VI of 1898) 
reads as follows: 

“The remitter of a money order which has not 
been paid may stop payment and require that 
the money be re-paid to himself. This shall be 
done without additional char on the remitter’s 
applying in writing to the Post Offce at which 
the money order was issued, and producing the 
receipt and giving full particulars of the payes's 

8 as entered in the money order. In no 
oase, however, shall the Post Office be responsible 
for inability or failure to stop ppyment of a 


money order in compliance with the remitter’s 
request.” 


£ 


This rule is reproduced tas r. 276 in the 
Post and Telegraph Guide; and it wasin 
accordance with that Rule that the peti- 
tioner applied to stop payment and that 
Rule- alone in the Guide lays down the 
procedure for doing so. The learned Dist- 
rict Munaif held that the respondent was 
not absolved from liability by reason of 
these Rules. He did this because he was 
of the opinion that this was not a case 
of “inability” to stop payment of the money 
order nor had there been a “failure” to stop 
payment. In his view the term “failure” 
connotes an attempttodo a thing which 
is attended with no success and omission 
fo do a thing will not ordinarily mean 
“failure”. He refegs to one of the mean- 
ings ofthe word “fail” given in the 
Concise Oxford Dictionary, namely, “not 
succeed inthe attainment of; .not succeed 


in doing or todo”. He then cites what he 
describes as the homely illustration of 
failure in an examination and saya: 

“If a student omits to appear for an examination it 
is not acaseof failure. Ifhesitsfor the examina- 
tion and fails to pass, it is a case of fajlure. We are 
not to judge by the result." 

With all due respect to the learned 
District Munsif, although omission to .ap- 
pear for an examination cannot fairly be 
described as failure to pass it, it is failure 
to sit for the examination and the homely 
illustration does not seem to me to be at 
all helpful. In my view, the learned 
District Munsif has given a meaning to 
the term which is altogether too narrow; 
and I am clearly of the opinion that an 
omission to do athing is a “failure” to 
do it and it is unnecessary that there 
should have been either an attempt qr an 
intention to do it. For. example, a creditor 
may write to his debtor demanding pay- 
ment of the money ‘owing by a certain 
date and threatening that on the failure of 
the debtor to do so within that time a 
suit will be fled. The debtor may have 
no intention at all of complying with his 
creditor's demand and does not attempt to 
doso. He has clearly failed” to comply 
with his creditors demand; he has 
“omitted” to do so; he has “defaulted”. 

The Concise Oxford Dictionary to which 
the learned District Munsif himself refera, 
gives the following meanings to the word 
“fail”:” “neglect; not remember or not 
choose”. The term “failure” is given 
amongst other meanings: ‘non-occurrence 
non-performance’: and some of the mesn- 
ings given to the verb “fail” in the Oxford 
Dectitionary are ‘to make default; to bea 
defaulter; to leave undone, omit to perform; - 
to be at fault,” and amongst other meanings 
there given to “failure” are: “a failing to 
occur, be performed or be produced; an 
omitting to perform something due or re- 
quired: default”. In my view, this was a 
‘failure’ by the Delhi Pcet Office to stop 
payment of the money order within the 
meaning of r. 100 made under the Indian 
Post Office Act (VI of 1898), and r. 276, 
Post and Telegrap Guide. That being so, 
it is unnecessary toconsider the other points 
which the learned District Munsif held in 
favour of the respondent which resulted in 
the dismissal of the suit, but nevertheless 
I refer to another point which the learned 
District Munsif found in favour of the 
Petitioner, namely that there wasa “wilful 
refusal” by the Post Office.to stop payment. 
He holds that the payment was not due to 
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an inadvertent migtake, that it was not 
due as alleged in the plaint to fraud and 
collusion, no attempt having been made to 


prove the two latter, but he accepts the . 


petitioner's case that this was a case of 
“wilful refysal”. There was no evidence 
Whatscever to prove fraud and collusion 
nor was there any evidence at all to prove 
that the refusal was wilful and no reason 
appears to have been suggested for any 
wilful refusal. “Wilfsl” means ‘‘delibe- 
rate” and “intentional” and even before 
me Mr, Balakrishnan in the course of his 
very strenuous and able argument was not 
able to suggest why the Post Master of the 
Delhi Post Office or any of his subordinates 
should intentionally refuse to stop payment. 
In my view, the failure to stop the pay- 
ment was due to negligence at the most. 
The result is that although I disagree with 
the learned District Munsif's view upon the 


points already dealt with, which make it. 


unnecessary for me to consider the points 
which he found in favour of the respond- 
ent, the lower Oourt’s decree must be upheld 
and the civil revision petition dismissed 
with costs. 

“8 Petition dismissed. ` 


Dane 


ALLAHABAD HIGH COURT 
Oriminal Revision No. 70 of 1938 
January 20, 1938 
i ALLsop, d. . 
RADHEY LAL AND ANOTHBR—- 
APPLIOANTS 
VETSUS 


EMPEROR-—Opposits PARTY 

Public Gambling Act (III of 1887), s8 5, 13, 8— 
Warrant not specifying boundaries of house tobe 
searched but house described by name of owner— 
Warrant held not invaltd—Magistrate, if bound to 
make inquiries—Distinction between s3, 13 and 8 
—Mo cannot be confiscated under s, 13 but can 
be confiscated under s. 8-Oriminal trial—Evidence 
—EHvidence against accused—No explanation offered 
by accused—Accused must suffer consequences. 

The mere fact that the warrant under Public 
Gambling Act, does not specify the boundaries of 
the house to be searched, does not make the 
warrant invalid, if the house is described by the 
name of the occupier or the owner. 

The Public Gambling Act does not require an 
inquiry. All it requires is that the Magistrate 
should have credible information. He makes an 
inguiry if he thinks it to be necessary but he is 
not bound todo so. 

Section 18 of-the Act justifles only confiscation 
of instruments of gaming, money is not an instru- 
Ient of gaming and therefore ita confiscation 
under s. 13 of the Act is not justified, Section 8 
of the Act says clearly that all money found in 
8 gaming house may be confiscated and there is 
mo question whether money is an instrument of 
ga or not. . 


An accused person is required to explain the 
circumstances which appear in the evidence against 
him and if he cannot or will not do so, he 
must take the consequences. If he chooses to take 
up the position that he relies upon the techni- 
cality that the whole burden of proof was upon 
the prosecution and refuses to say anything about 
the matter, he can hardly be surprised if he is 
convicted on the evidence produced by the prosecu- 
tion if that proves circumstances from which his 
guilt can be inferred. 


Cr. R. from an order of the Sesgicns 
Judge, Agra, dated October 19, 1937. 
Mr. Gopal Behari, for the Applicants. 


Order.—This is an application in revi- 
sion against a conviction under the Gambl- 
ing Act. It has been argued, in the first 
place, that the warrant was invalid be- 
cause the boundaries of the house to be 
searched were not specified. Learned 
Counsel has referred to a ruling but the 
case to which he refers merely says that 
in that particular instance the description 
was vague and insufficient. The learned 
Judge did casually remark that it would 
have been better to give the boundaries 
or the number of the house but he was 
not laying down any rule of law. In the 
present case, the house was described by 
the name of the owner or occupier and 
there is no reason at all for suggesting 
that anybody was in doubt about the 
house which was to be searched. Then 
it is said that it bas not been proved that 
certain slips which were described by the 
Sub-Inspector as slips for the purpose of 
satta gambling were for such purpose. 
The evidence was accepted by the Oourts 
below and jt does not appear that the 
applicants ever argued that these slips were 
being used for any other purpose. An 
accused person is required to explain! the 
circumstances which appear in the evidence 
against him and ifhe cannot or will not 
do so, he must take ths consequences. If 
he chooses to take up the position that he 
relies upon the technicality that the 
whole burden of proof was upon the pro- 
secution and refuses to say anything 
about the matter, he Gin hardly be saur- 
prised if he is convicted on the evidence 
produced by the prosecution if that proves 
circumstances from which his guilt can be 
inferred. 

Another argument is that there is no evi- 
dence that the house was used as a gaming 
house because it has not been distinctly 
proved that profit was emade by the owner 
or the occupier. The law on the subject is 
perfectly clear. There is a presumption 
under s. 6 that a house is a public gaming 
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house if instruments of gaming are found 
therein in pursuance of a search made in 
accordance with a warrant under s. 5. 
The warrant in this case was quite legal 
and instruments of gaming inthe form of 
satta slips were found in the house. It was 
herefore to be presumed that the house 
was a gaming house and this includes the 
presumption that it was used for the profit 
of the owner or the occupier. It has been 
suggested that the search warrant is not 
valid because there is no evidence that the 
Magistrate made any inquiries. The Act 
does not require an inquiry. All it requires 
is that the Magistrate should have credible 
infcrmation. He may make an inquiry if 
he thinks it to be necessary but he is not 
bound to do so. 

Finally it is said that the Magistrate’s 
order for the confiscation of the money was 
illegal. Reference has been made to the 
case in Tulla v. Emperor (1). With the 
greatest deference I think that there can 
be no doubt that the decision in that case 
proceeded upon a misunderstanding. It 
was a case under s8. 8, Gambling Act, and 
the learned Session Judge who made a re- 
ference to this Court relied cn Matura v. 
Emperor (2), which was a case under s. 13 
of the Act. The disvinclion dces not ap- 
pear to have been brought to the notice of 
the lenrned Judge who accepted the re- 
commendaticn. Section 13 of the Act 
justifies only confiscation of instruments of 
gaming. It has been held that money is 
not an instrument of gaming and there- 
fore ifs confiscation under s. 13 of the 
Act is not justified. Section 8 of the Act 
says Glearly that all money found in a 
gaming hcuse may be confiscated and 
there i8 no .question whether money is an 
inatrument of gaming or nor. There is no 
force in this application and I reject it. 

D. Application rejected. 

(1) 17 A L J 368; 54 Ind, Oas. 250; A I R 1919 All. 
72; 21 Or. L J 42; 41 A 366 


(2)16 A L J 428; 4b Ind. Oas, 158; AIR 1918 All. 
390; 19 Or. LJ 700; 40 A 517. 5 
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| NAGPUR HIGH COURT 
Orixinal Revision Application No. 468 
of 1937 
January 1], 1938 
GRUBR, J. 
Syed USMAN ALI—APPLIOANT 
We. T8Uus 
EMPEROR—Non-A ppiicanr 
Criminal Procedure Code (Act V of 1898), ‘s. 147 
(3)—Order _in nature of mandatory injunction 


” 
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cannot be passed under s. 147—-Penal Code (Act XLV 
of 1860), a. 188—Person ordered under s. 147, Crimi-- 
nal Procedure Oode, not to proceed with wail being 
butlt—He neither proceeding to buit nor demalish- 
ing it—He cannot be convicted under s 188 

The Magistrate has no power under s 147, Criminal 
Procedure Oode, to make anorder in the nature ofa 
mandatory injunction. Hari Matt Basi v. Hart 
Dasi Dasi (L. and Haradhone Mukherjee v, Brojendra 
Nath Rai (2°, relied on. Ram Dhan Puriv, Barham- 
dev (3), distinguished Venkanna v. Venkata Surya 
Neeladri Rao (4), dissented from 2 

Where a person who starts buifding a wall over 
& plot of ground over which the public has a right 
of user by a path and is prohibited from interfer- 
ing with such right of public by a Magistrate by 
an order under s 147 (2), Oriminal Procedure Gode, 
and such persop neither proceeds to build further 
nor demolishes the portion already built, he cannot 
be prosecuted under s., 189, Penal Oode. 


Or. Rev. Appl. of the order of the Court 
of the District Magistrate, Drug, dated 
October 4, 1937, in Miscellaneous ©. No.1 
of 1937, confirming the order of the Oourt of 
the Sub-Divisional Magistrate, Bemetara, 
dated December 7, 1936, in Miscellaneous 
Or. O. No. 10 of 1936. 

Mr. R. K. Rao, for the Applicant. 

Judgment —The prosecution of the ap- 
Plicant, Syed Usman Ali, under s. 188, 
Indian Penal Gode, has been directed ty tLe 
Sub-D visicnal Mugistrate, Bemetara, for 
disobedience of an order passed by him 
under s. 147 (2), Criminal Frozedure Ocde. 
The District Magistrate, Drug, refused to 
interfere. Hence the present application to 
this Court. 

The eapplicant had started the construo- 
tien of a wall enclosing athreshing floor 
on'a plot of ground belonging to him. It 
“as been fcund that the public bas a right 
of user by a path over that ground and also 
that the structure interferes- with the flow 
of basti water through the field. The Sub- 
aa Magistrate passed the following 
order: 

“Accordingly I direct under s. 147 (2), Oriminal 
Procedure Onde, that the right of user by the public 
of the path No. 3 as shown on-the map Ex. O-1 
should not be interferred with. This will enable 
the basti water to flow into flelde No. £553 and O, 
and this flow should not be obstructed. I add that 
this order is subject to any subsequent decision of 
a Civil Court of competent jurisdiction For the 
use of Samadhi, Gamshdar, should seek his remedy 
in Civil Oourt.’ 

Thereupon the applicant left things as 
they were, 1. e., he stopped construction of 
the wall but did not demolish what had 
already been built. When he was called 
upon to show cause against prosecution, his 
Pleader on November 2, 1936, asked that 
the order should be made definite by laying 
down what walls or portions were to be 
removed. The Sub-Divisional Magistrate 
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said he did not think that he wouid be able 
to improve upon his previous order. 

The learned District Magistrate recog- 
nizes that under s, 147, Criminal Procedure 
Code, the demoliticn of the structure could 
not be orderéd but he still thinks that since 
after the lapse of a reasonable time the 
applicant did not go to the Civil Court 
and did not also remove the obstruction, 
he must be deemed to have violated the 
order. This reasoning appears to me some- 
what inconsistent. If the Magistrate has 
no power to order removal then how is the 
applicant obliged to remove the obstruc- 
tion ? 7 

For the applicant it is urged that the 
complaint be vacated on the following 
grounds: first, that no definite order for 
removal was passed or could have been 
passed; second, that the applicant did noth- 
ing after the order to cause further ob- 
struction; third, that he asked the Court 
to make the order definite: and fourth, 
that there has been no wanton disregard of 
orders, and if his responsibility in law is 
doubtful, then it is not in the interests of 
justice to prosecute him. 

"I see considerable force in these conten- 
tions. l prefer the view of the High Oourt 
of Calcutta that the Magistrate has no power 
under s. 147, Criminal Procedure Code, to 
make an order in the nature of a mandatory 
injunction: Hari Mati Dasi v. Hari Dasi 
Dasi (1), Haradone Mukerjee v. Brojendra 
Nath (2) and Ram Dhan Puri v Barhdmaeo 
(3) also recognizes ihat a mandatory in- 
Junction should not be passed under that 
section, bat restrained one, party from pre- 
venting the second pariy from clesing a 
cuiting in the bank as being a matter 
ancillary to the declaration of the right to 
the water. This case then being one of a 
prohibitory order is distinguishable. In 
Venkanna v. Venkata Surya Neeladri kai 
K4), no doubt, the opposite view is express- 
red, but with all respect I prefer to follow 
Khe Oalcutta rulings. It may be noted that 
under s. 133, Oriminal Procedure Code, the 
(Magistrate has power to bring about the 
xemoval of such obstruction from any way 
Kawiully used by-the public. The existence 
$ this section would explain why manda- 


(1) A IR 1985 Cal, 991; 68 Ind. Oas. 1041; 41 OL 
W 568; 30 O W N 988; 26 Gr, L J 1385. ` a 
(2) A I R 1987 Cal. 513; 171 Ind. Oas, 268% 41 O 
WT N900, 10 R O 801: 88 Gr. L J 1071. 
(3) AIR 1989 Pat, 351; 121 Ind. Oag 461: 10 PL 
K 376; Ind. Rul, (1930) Pat. 157; 31 Or. L J 247.” 
(4) å T R.1930 Mad, 865; 129 ind. Oas. 68; 33 L W 
EFt L J 430, (1930) M W N 987; 33° Or. L J 
;.(1930). Or, Oas, 1191; Ind.-Rul- (1931)-Mad. 912. 


tory action has not been prescribed under 
s. 147. At any rate the applicant had good 
ground for questioning whether the Magis- 
trate’s order enforced positive action on his 
part, and hig, neglect to take that action 
dces not appear to me fo have been due to 
deliberate defiance. The prosecution of the 
applicant is not justified and it is hereby 
withdrawn. 
8. Order accordingly. 


PAN Na 


ALLAHABAD HIGH COURT 
Criminal Reference No. 830 of 1937 
February 3, 1938 
ALLSOP, J. 

P. SHYAMA OHARAN—- APPLICANT 
at versus 

Musammat ANGURI DEVI—Oppositg 

P:RTY 

Provincial Insolvency Act (V of 1920), a. 31— 
“Arrest or detentton”’--Whether include arrest or 
detention under sentence of imprisonment of Crimi- 
nal Court—Criminal Procedure Code (Act V of 
1898), s. 488—Husband adjudicated tnsolvent— Whe- 
ther suficient cause for non-payment of matnien- 
ance. 

The term “arrest or detention” used in s 31, Pro- 
vincial Insolvency Act, does not include arrest in 
execution of a Criminal Court process or detention 
under a sentence of imprisonment passed by a 
Criminal Oourt, Arrest or detention must mean 
arrest or detention in pursuance of an order of a 
Civil Court passed in exccution af a decree of such 
Oourt. Tokie Bibee v. Abdool Khan (i) and Half- 
hide v. Half-hide (3), diseented from. 

The mere fact that the husband has been adjudi- 
cated an insolvent dces not show that he is unable 
to pay for the maintenance of his wife and ‘that, 
that constitutee sufficient cuuse for non-payment, 
Under the provisions of s, 60, Civil Procedure Code, 
as now enacted, @he salary to the extent of the first 
hundred rupees and one-half of the remainder of 
such salary is exempt from attachment and does 
not vest ın Receiver. The husband would, there- 
fore, if heis prepared to do work and earn salary 
be in a position to support his wife. 

Cr. R. made by the Sessions Judge, Agra, 
dated October 25, 1337. 

Mr. S. N. Seth, forthe Applicant. 

Mr. B. S. Darbart, ior the Opposite 
Party. 

The Deputy Government Advocate, for the 
Orown. a, 

‘Order.—This is a reference made by the 
learned Sessions Judge of Agra recommend- 
ing that an order passed by a Bench of 
Magistrates on Auguet 18, 1937, be set aside. 
The Magistrates passed an order against 
Shyuma Charan under the provisions of 
a. 480 (8,, Criminal Pr cedure Code, that 
he should be sentenced tesimple imprison- 
ment fora period of six months or until 
payment was sooner made of & maintenance 
allowance due for six months. The learned 
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Sessions Judge has referred the case to this 
Court because it appears to him that 
Shyama Charan is protected from arrest 
or detention under the provisions of s. 31, 
Provincial Insolvency Act, he, having been 
adjudged insolvent and having obtained 
a protection order from the Insolvency 
Court. The learned Judge-has based his 
conclusion upon the fact that a maintenance 
allowance is a debt provable under the 
Act. It seems to methat that is not 
the real question which has tobe decided. 
The question is whether ‘the protection 
order applies to arrest or detention under 
the orders of a Oriminal Court. I have 
been referred tothe decision of a learned 
Judge ofthe Oalcutta High Court in the 
case in Tokee Bibee v. Abdool Khan (1), 
and the casein Half-hide v. Half-hice (2). 
With due respect to the learned Judges 
wko decided those cases, I do not think 
that the term “arrest or detention” used 
in s. 3l, Provincial Insolvency Act, can 
include arrest in execution of a Oriminal 
Court process or detention undera sen- 
tence of imprisonent passed by a Criminal 
Oourt. 

I think it is clear that arrest or deten- 
tion must mean arrest or detention in 
pursuance of an order of a Oivil Oourt 
passed in execution of adecree of such 


Oourt. An order passed by a Magistrate. 


under s. 488 (3), Oriminal Procedure Oode 
for the imprisonment of a person who 
fails topaya maintenance allowance is 
sentence of imprisonment. It may be that 
it is intended to enforce the payment of a 
debt but that is not to my mind the real 
point at issue. A person who was sentenced 
toa fine, and in default, to imprisonment, 
could not escape imprisonment under a 


` protection order passed by an Insolvency 


Court. I am of the opinion, therefore, 
that the protection orderin favourof the 
applicant does no protect him from arrest 
under & warrant issued by a Oriminal 
Court or detention in accordance with a 
sentence of imprisonment passed by such 
Court. 

It has also been urged that the mere 
fact thatthe applicant has been adjudicat- 
ed an insolvent shows that heis unable to 
pay for the maintenance of his wife and 
that that.constitutes sufficient cause for 
non-payment. Here again I am unable to 
agree. Learned Counsel has suggested that 
the whole of the insolvent's property vests 


(1) 5 O 53675 OL R 458, 


(z) £0 C 867; 81 Ind. Oas. 912: A I R1924 Oal 930: 
95 Cr. L J 1088, sihi 
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in the Receiver and there is nothing lef? 
out of which he can” maintain his wife- 
This argument overlooks the fact that the 
property of tbe insolvent which vests in 
the Receiver doesnot includeany property 
which is exempted by the Oode of Oivill 
Procedure, 1908, from liability to attach- 
ment andsalein execution of a decree. 

Under the provisions of s. 60, Civil Pro: 
cedure Code as now enaated, the salary 
io the extent of the first hundred rupees 
and one-half of the remainder of such salary 
is exempt from attachment. The applicant 
would, therefore, if he is prepared to do 
work @nd earn salary, bein a position tc 
support his wife. In these circumstances, 
I see noreason to interfere with the order 
of the learned Bench of Magistrates. I 
reject the reference and direct that the. 
papers be returned to the Court below. 

D. Reference rejected. 


MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 2800 
of 1937 
August 9, 1937 
VENKaTAsUBBA Rao AND Newsam, Jd. 
KAMALATHAOHT AND of HERS 
PRTITIONERS 
versus 


MEENAKSHI ACHI AND oTasrs— 
RESPONDENTS 

Civil Procedure Code Aet V of 1808), a. 110—Suit 
for possession and accounts — Trial Court decreeing 
right to tttle but giving decree for partial accounts— 
High Court deciding question of title in favour of 
defendant--No finding given on defendant's account- 
ability —Judgment of High Court on question of ac- 
counts held was one of reversaland not concur- 
rent. 

The plaintiff in the suit claimed that the property 
in question belonged in four equal shares to herself 
and her three sisters, defendants Nos. 1, 2 and 3, The 
suit was resisted by defendant No 1, who asserted 
that she was exclusively entitled tothe property and 
denied that it was divisible mbo four shares. There 
was afurther prayer in the plaint that defendant 
No.1 should be directed to render an account of her 


management of the property. The trial Judge ac- 


cepting the plaintiff's contention held that the pro- 
perty was divisible into foar shares. Then as regards 
the claim to an account he gave a decree for partial 
accounts. There was an appeal to the High Oourt, 
and the Judges held on the question of title that 
defendant No, 1 was solely entitled to the property. 
The title put forward by the plaintiff having been 
thus negatived, no relief could be granted on the 
basis of defendant No, 1's accountability. The learned 
Judges, therefore, did not give any finding. Plaintiff 
applied for leave to appeal to the Privy Oouncil. 
The defendant objected onthe ground that the High 
Court's judgment in regard to the claim for accounts 
was an atiirming one and the appeal did not involve 
any question of law: : 
Held, that the lower Gourt did not wholly dis- 
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allow the claim to an account but granted a decrees for 
partial accounts. The dinding involved that defen- 
dant No. 1 was not solely entitled to the amount but 
her right extended only tua fourth part of it. This 
being so, the judgment of the High Oourt which nega- 
tived this right could not ba said to be an affirm 
judgment. 

©. Misc. P. for leave to appeal to His 

Majesty in Oouncil against the judgment of 
High Oourt in Appeal No. 75 of 1931. 
-~ Mr.T. V. Mythukrishna Ayyar for Messrs. 
N. A. Krishna Ayyar, &. R. Subramania 
Ayyar, M. S. Venkatarama Ayyar and 
N. K. Ananthapadmanabhan, for the Peti- 
tioners. 

Messrs. K. S. Krishnaswamt Ayyangar, 
R. Gopalaswami Ayyangar, S. Ramanujam, 
T. R. Sreenivasa Ayyangar and S. Sankara 
Ayyar, for the Respondents. 


Venkatasubba Rao, J.—This is an 
application for leave to appeal to His 
Majesty in Oouncil. The plaintiff in the 
suit claimed that the property in question 
belonged in four equal shares to herself 
and her three sisters, defendants Nos. 1, 2 
3. The suit was resisted by defendant No. 1, 
who asserted that she was exclusively en- 
titled to the property and denied that it 
was divisible into four shares. There was a 
further prayer in the plaint that defend- 
ant No.l should be directed torender an 
account of her management of the property. 
First dealing with the question of titie, the 
learned trial Judge accepting the plaintifi’s 
contention held thatthe property was divisi- 
ble into four shares. Then as regards the 
claim to an account the learned Judge held, 
onthe nnalogy of the principle applicable 
to the manager of a Hindu coeparcenary, that 

-defendant No. l's liability to account was 


restricted to the property asit existed at, 


the time of the suit. There was a mortgage 
for about Ks. 65,000 representing the income 
from the etate, executed by defendant 
No. 1s husband, one Baleguruswami 
Odayar,in her favour, the learned Judge 
Held that in respect of this item alone de- 
fendant No. 1 was liable to account, and 
passed a decree tothe effect that the mort- 
gage interest belonged to all the four sisters. 
There was an appeal to the High Court, 
and the learned Judges held on the ques- 
tion of title that defendant No.-l was solely 
entitled tothe property. The titlê put for- 
ward by thé plaintiff having been thus 
negatived, it necessarily followed: that no 
reef could be granted on the basis of de- 
fendant No. 1's accountability. The learned 
Judges, therefore, did not give'any finding, 
and indged there was jò need to do 80, on 
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the question of defendant No. 1's liability to 
account. 

The present application for leave by the 
plaintiff's legal representative and defend- 
ants Nos. 2 and 3 is opposed on behalf of 
defendant No. |, but the opposition is par- 
tial as will be seen. The plaintifi's claim 
is divisible, it is said, into two parte ; frst, 
the right to the property itself ; secondly, 
the right to an account. Itis not disputed 
that the requirement of s. 110, Uivil -Proce- 
dure Code, as to the pecuniary value of the 
subject matter is iultilled. In regard to the 
first part of the claim, the High Court's 
judgment beings reversing one, the request 
for leave is not opposed. But it is said that 
the High Court’s judgment in regard to the 
second part of the claim in an affirming 
one andit must, therefore, be shown that 
the appeal involves some substantial ques- 
sion of law. From the facts adverted to 
above, this contention, it will be seen 
is obviously wrong. The lower Court did 
not wholly disallow the claim to. an ac 
count. The finding that the mortgage be- 
longed tothe four sisters is tantamount to 
holding that defendant No. 1 was liable to 
account in respect of the sum covered by 
it, in other words, the finding involved that 
defendant No. 1 was not solely entitled to 
the amount but herright extended only to 
a fourth part of it. This being so, the judg- 
ment of the High Court which negatived 
this right cannot be said to be an attirming 
judgment. The respondent’s contention 
must, therefore, be overruled. 


Further, to give effect to this contention 
would lead to an anomaly. Supposing the 
Privy Oouncil, disagreeing with the High 
Court, should tind in favour of the plaintiff, 
is the restricted leave (which alone under 
this cofitention we can grant) to fetter their 
Lordships and prevent them from giving 
effect to their decision, that is, by passing 
a decree for an account? There can be no 
doubt whatsoever that we ought not to make 
an order leading to an anomaly of this sort. 
it has been contended that when there are 
two claims made, one to property’ and the 
other to an account, it should be deemed 
that there are two distinct subject-matters 
(vide Venkitasami Chettiar v. Sakkutii Pillai 
(1) and that for the purpose of:the grant- 
ing of leave each should be considered sepa- 
rately. In the view we have taken, it is un- 
necessary to consider this question. In 


(1) 44 L W 533; 166 Ind. Cas, 3l; A IR 1936 
, 881; I L R (1957) Mad. 181; 71 M L J a80; (1936), 
M WN 1051; 9 R M 961, : 
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the result, we holdthat the judgment of the 
High Court is a reversing one and certify 
that as regards the value of the subject- 
matter, the case fulfills the requirements of 


g. 110. (Leave is granted). ` 
N.S. Applicatich allowed. 
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ALLAHABAD HIGH COURT 
Full Bench 
Execution Second Civil Appeals Nos. 1195 
and 1196 of 1935 
February 21, 1938 
BENNET, IQBAL AHMAD AND ALLSOP, JJ. 
BHAGWATISINGH —Jd UDGMENT-DHBTOR— 
l APPELLANT 
vVErsus 
Cala KASHI NARAIN-—DRORRE-HOLDHR— 
RESPONDENT 
Civil Procedure Gode (Act V of 1908), as, 51, 72 
—Judgment-debtor's property protected by Bundel- 
khand Land Alienation Act —Oivil Court, if can 
execute decree by granting lease of such property. 
In a case of land of the jadgment-debtors for 
which there is a prohibition of sale by a Civil 
Oourt ins 16, Bundelkhand Land Alienation Act, 
a (livil Court is not empowered to execute a decree 
by granting a lease of the land either under s. ol 
or under s. 72, Civil Procedure Oode. 
An execution Oourt is bound by the methods laid 
down in s. 51, O vil Procedure Oode, and those 
methods are subject to such conditions and limita- 
tions as may be’ prescribed, 4 ë, conditions or 
limitations prescribed by the rales under the Oode 
and by the Code itself. Sub-section (e) of s. 91, 
does not mean anything else than a reference to 
the particular method of execution which & parti- 
cular relief granted requires. The power to lease 18 
not included in the power to sell property ina. ol. 
Similarly s 72 has application only where there is 
an order for sale. Before this section can be applied, 
the property to be sold must be property which the 
Civil Court is entitled to sell and igs ordered to 
be sold. Where there is 8 declaration under s 68 
in force, e. 72 does not apply. Section 72 is intended 
to assist the judgment-debtor in proper circum- 
gtances from asing sil righis in his property and 
it cannot apply to cases where the judgmeng-debtor 
is in no danger where his property cannot be sold. 
Majhli Dullaya v. Munna Lal (2), overruled. Datar 
Koer v. Ram Rattan (|), dissented from. Basore 
Singh v. Sant Kumar (3), referred to. _ 
Ex. §. C. A. from the decision of the 
Sub-Judge, Etawah, dated May 13, 1935. 
Mr. B. Malik, for the Appellant. 
Messrs. Shiva Prasad Sinha and S. N. 
Seth, for the Respondent. - | 
Bennet, J.—These are two execution 
second appeals which have been referred to 
a Full Bench for decision. In Execution 
Second Appeal No. 1195 cf 1935, Kashi 
Narain had obtained a simple money decree 
against the assets of Dirgpal Singa in the 
hands of hia three brothers and his adopted 
lon. One of these brothers was the appel- 
gent Bhagwati Singh and another was the 
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appellant Sultan Singh. Hirday Narain 
had obtained asimple money decree against 
Sultan Singh in Execution Second Appeal 
No. 1196 of 1935. The lower Appellate 
Oourt has found that the family was sepa- 
rate, The application for execution in each 
case was that a lease should begranted to 
the decree-holder fora period of 20 years 
so that the decretal amount should be 
realized. The property had been attached’ 
before judgment. The propefty in question 
consisted of zamindari shares in villeges in 
the Trans-Jumna Tract of Etawah district 
and unders. 16, Bundelkhand Land Alie- 
nation Ach of 1903, which applied to this 
area 

“No land belonging to a member of an agricultural 
tribe shall be sold in execution of any decree or order 
ofany Oivil or Revenue Court made after the com- 
mencement of this Act,” i 

The objection was taken by the judg- 
ment-debtors that the property should-nct 
be leased and the first Court allowed the 
objection but the lower Appellate Court 
allowed the appeal of the decree holder 
and dismissed the objection with costs. 
The lower App llate Court therefore has 
held tbat the Oil Oourt can grant the 
lease for 20 years to the decree-holder. 
Learned Counsel for the respondent in 
arguing to uphold the order of the lower 
Appellate Court based his case ons. Ol, 
Oivil Procedure Oode, and also ons. 72. 
Section 51 states as follows :— 

“Subject to such conditions and limitations s8 may 
be prescribed, the Oourt may, on the application of 
the decret-holder, order execution of the decres.... 
(e) in any other manner as the nature of- the relief 
granted may require,” i. as 

The argument was that these words “in 
any other manner’ are perfectly general 
and that although leases are not enumerated . 
in the els. (a) to (d) a lease being a 
transfer to a less extent than a sale may 
be a remedy allowed by the words “in 
another manner’. The argument was sus- 
ported by a Full Bench ruling of the Lahore 
High Court in Datar Koer v. Ram Rattan 
(1). This ruling was followed in Majhlr 
Dullaya v. Munna Lal (2), by a Bench of 
this Oourtin a case where sale was pro- 
hibited by s. 16, Bundelkhand Land 
Alienation Act. The reasoning of the Court 
was that as theowner himself could have 
granted a lease in accordance with the 
terms of #. ll, Bundelkhand Land Alien- 
ation Act, therefore there was no 
reason why the execution Court could 

- (1) 1 Lah. 192; 58 Ind. Oas. 603; AIR 1980 Lah. 
456; 3 Lah, L J 333 (F B), 

(2) (1932) A L J 562: 140 Ind, Oas. 292; AIR 1932 

All. 571; Ind, Rul. (1932) All, 636,- 
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not do what the owner could do. This 
principle does notseem t? be correct. It 
is open to an owner to destroy his pro- 
perty but such a courseis not open to an 
execution Court. I consider that an execu- 
tion Courtis bound by the methods laid 
down ins, d], Oivil Procedure Code, and 
those methods are subject to such conditions 
and limitations as may be presuribed, 1. €, 
conditions or limitations prescribed by the 
rules under thé Uode and by the Oode it- 
self. Now in regard to the power to lease, 
such a power is given ia Sch. II to the 
Oollector and in s. 72 to the Oollector, but 
in both those cases the power is exercised 
by the Collector and the condition to the 
effect that it should be exercised by the 
Oollector will prevent such a power being 
exercised by the Civil Court under s. 51 
(e) The view that Bs. 51 does not authorize 
a Civil Oourt to grant a lease has been 
held in Basoré Singh v Sant Kumar (3), by 
a Bench of this Ocurt. In my view the 
meaning of s. 91 (e) is as follows: The 
words are ‘in such other manner as the 
nature cf the relief granted may require.” 
Now the relief grented is the relief granted 
in the decree. A decree may be for rendi- 
tion of accounts or for partition or for 
restitution of conjugal rights. In each of 
those cases there will be particular method 
of execution which is required; for example 
in the case of partition, there will be 
appointment cf an Amin to form lots for 
dividing the property. L do not thigk that 
sub-s. (e) means anything else than a 
reference to the particular method of 
execution which a particular relief granted 
requires. 

_ In regard to the present decrees which 
are simple money decrees, O. XXI, r. 40, 
prescribes that such decrees may be 
executed Ty the detention in the civil 
prison of the judgment-debtor or by the 
attachment and sale of his property or 
by both. If it had been intended that a 
power to lease the property by the Oivil 
Oourt should be given for execution of 
such decrees, it would have been men- 
tioned in this Rule. But there is no 
mention of such method. It may also be 
pointed out that in a case of land for 
which there iga prohibition of sale by a 
Oivil Oourt ins. 16, Bundelkhand Land 
Alienation Aet, if it were held that under 
s. 51a Oivil Court could grant a lease, as 
that section prescribes no limitation for 


(9) (1987) A L J 801; 171 Ind. Oas. 903; AIR 
305 All, 639; 1937 R D 422; 10 R A 338; 187 ALR 
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the period of a lease, it would be open 
to the Oivil Court to grant a lease fcr 
99 years or 999 years or in perpetuity and 
by such a method of execution the pro- 
ec against sale would be nulli- 
fed. - 

Learned Counsel also argued that a right 
to grant a lease may be based ons. 72, 
Oivil Procedure Code. That section, how- 
ever, has certain difficulties in the way cf 
any such interpretation. In the first place, 
the section contemplates a case where the 
Oourt has ordered the sale oflandor a 
share in land andthe Collector represents 
tothe Court that such sale would be 
objectionable. Inthe present case the sale 
of the land is prohibited by s. 16, 
Bundelkhand Land Alienation Act, and, 
therefore, the Court has not passed any 
order for sale and cannot pass any order 
for sale. I ccnsider, therefore, that as the 
section only applies in the case of an order 
for sale, the section cannot be applied in 
the present case. The intention of the 
section evidently is that where a Oourt 
has ordered sale, then some clemency 
should be shown to tLe judgment-debtor 
onthe representation of tHe Collector that 
satisfaction of the decree may be effected 
by a temporary alienation. But in tle 
present case where there is a prohibi- 
tion against sale, it would not be inter- 
preting the section in the interests of the 
judgment debtor to hold that a tempo- 
rary alienation could be made. A further 
difficulty is that the section contemplates 
that the Court should authorize the Col- 
lector to mgke the temporary alienation. 
In the preseht case the order of the lower 
Appellate Court granting the application 
of the decree holder is that the O1vil Court 
should make the lease. This is clearly not 
contemplated by s. 72. But the point that 
the property must be property which the 
Oivil Oourt is empowered to sell and hus 
ordered to be sold is the more important 
point. 

In s.68 also it may be noted that ther 
must be an order for sale and when an 
order for salehas been passed by the Civil 
Oourt either by the decree itself or in execu- 
tion of a decree, then under Sch. IL, r. 1, 
the Oollector may direct a lease to be 
made instead of a sale. It may be noted 
that inthe U. P. Gazette of October 14, 
1911, Part, 1, p. 1005 there was a Govern- 
ment Notification of October 7, 191] o 
the effect that all cases of execation of 
decree in which there had been au order 
for the sale of ancestral land were to be 
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transferred to the Collector for execution 
under s 68. In the U. P. Gazette of 
February 24, 1934, there was a Notifica- 
tion No. 2052/I-A, dated February 16, 1934, 


publishing a draft notification and that 


notification was affirmed in? the U: P. 
Gazette of October 17, 1935, p. 253 by 
notification of October 8, 1956, No. 2271/1-93 
which declared that all cases in which a 
Oivil Court has ordered any agricultural 
land situated in the United Provinces to be 
sold, shall be transferred to the Oollector. 
These notifications were passed under s. 70, 
Civil Procedure Code. It would, therefore, 
be clear that at the present period, s. 72 
would not apply because there is a 
declaration in force under s. 68, 
Learned Counsel . for respondent referred 
to Manohar Singh v. Riazuddin (4). -But 
that was a. case dealing with an ap- 
plication for appointment of a Receiver 


- and appointmentofa Receiver is one of 


the methods of execution laid down in 
s. 51, Civil Procedure Code, for a Oivil 
Court. The present case is not one for 
the appointment of a Receiver, so that 
question isnot considered. Learned Ooun- 
se] for the decree-holder has, therefore, 
failed to show that any case has been 
made out for the grant of a lease either 
under s.5lorunder s. 72, Oivil Proced- 
ure Oode. Accordingly I would allow 
these two appeals and set aside the decrees 
of the lower Appellate Court and dismiss 


the applications of the decres-holders for 


execution with costs throughout. 


Iqbal Ahmad, J.—I agree. 


Allsop, J—I] agree with the order pro- 
posed. Section 51, Civil Procedure Oode, 
describes the methods of execution which 
may be employed by a Oivil Court but 
those methods in the terms of the ‘section 
are subject to the conditions and limita- 
tions prescribed. The term “prescribed” 


is defined in the Code and it means pres- 


cribed by rules under the First Schedule 
as modified under the section which allow 
High Oourts to make rules. It seems to 
me, therefore, that it is mainly to thé rules 
to which we are to look for the methods 
of execution which may be employed. 
Under O. XX1, r. 80, decrees for money 
may be executed by the arrest of the 
judgment-debtor or by the attachment and 
sale of his property. There is no mention 
in the rules of the execution of a decree by 
a Oivil Court by méans of granting a lease. 


(4) (1934) A LJ 770; 150 Ind. Oas. 665; A I R 1934 
All, 605; L R15 A 342 Rev; 18 R D 224;7R AZ. 
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It was suggested in the casein Datar Koer 
v. Ram Rattan (1) that the complete power 
of alienation implied in the right to sell 
roperty included the lesser power: of 
alienating such property fora period by 
way of lease. With the greatest respect, 
I do not think that this preposition is 
true. A lease is not as it were a lesser 


„bale but a contract which gives right to 


quite different rights and liabilities. The 
‘difficulties involved in the a&sumption that 


. @ Oivil Court msy,grant a lease of a judg- 


ment-debtor's property were pointed out by 
a Bench of this Court in Basore 
Singh va Sant Kumar (3). I cannot agree 
that the power to lease is included in the 
power to sell property in s. 51. 

The only other ‘method of execution set 
forthio s Slof the Act which might pos: 
sibly be construed as including a power to 
grant a lease is the method given in cl. (e) 
of that section which saye that decrees 
may be executed “in such other manner 
asthe nature of the relief granted may 
require’. I think that this clause was 
intended, as my brother Bennet, J., has 
pointed out, to enable decrees of parti- 
cular kinds to be executed, but it is noti 
necessary in this case to decide definitely 
that it would be ultra vires of the Court 
to make a rule: allowing decrees under 
this clause to be executed by the granting’ 
of a lease. There is, however, at the 
present time no rule which authorizes exe- 
cation, by this method and I hold, there- 
fore, that a Oivil Oourt cannot execute 
& decree by making a lease of the judg- 
ment-debtor’s property. Itis unnecessary to: 
inquire whether a Gourt may execute a 
decree by appointing a Receiver. That 
pérticular relief was not claimed in the 
case before us. The provisions of s, 72 of 
the Act apply only where the Local: 
Government has not madea notification 
under s. 68 which it has done for the area 
in which the property of the judgment- 
debtor lies. I agree that s. 72 applies, 
in any case, only to property which can: 
be sold in execution of a decree. The 
provisions of that section are intended 
to assist the judgment debtor in proper 
circumstances from losing all rights in 
his property and they cannot apply to 


“cases where the judgment-debtor is in- 


no danger because his property cannot 
be sold. 


D, Appeals allowed, 
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. and Sarupi_ sold property 
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same vendors sold to defendant No. 4 the 
property mentioned in their sale deed 
for Rs. 4,000 out of which Rs. 3,200 were 
left with the. vendee for payment towards 
the usufractuary mortgage of February 
13, 1902; and the balance Rs. 800 was 
left for -:pdyment tothe mortgages of the 
mortgage of September 28, 1920. By the 
third sale deed, plaintiffs Nos. 2, 3 and 4 
to defendant 


ae . a VETSUS 7 : 
SURAT SINGH AND otpprs—Pratntirgs— -~ No.5, and Zalim, since deceased, pre- 


Wr — RESPONDENTS E a 
Limitation Act (IX of 1908), Seh. I, Arts. 83,116 
-Vendee undertaking to pay off age debt— 
7endee's Pe Apan Tas of property—Limifation 
pplicable—Sutt for damages—Time, when runs. . 
ere there is an undertaking by the vendee to 

y off a mortgage debt,-thare-is-an implied oon- 
act of indemnity, and the case, therefore, comes for 
Ihe purpose of limitation under Art. 83, Limitation 
‘ct, when the vendor ia actually damnified by the 
268 of his property by the failure of the vendee to 
‘ay it-off. The limitation for suit for damages 
tarts from the date of such loss and not from 
late of the salé, [p. 243, col. 2] 

_|Oase-law di d 

5.0. A. from the decision of the First 
sub-Judge, Saharanpur, dated November 
23, 1934. 7 

Mr. G. S, Pathak, for tbe Appellants, 


Mr. K. C. Mukerji, for the Respondents, 


Bennet, Ag.iC. J.—This is a reference 
oa Full Bench of the follówing issue of 
aw: ‘‘Is the plaintiffs’ suit barred by limi- 
tation under the circumstances of the 
present case?” : 

The facts of thé case are as follows: 
These -four second appeals arise out of a 
auit brought by the plaintifs ‘to recover 
Rs. 5,000 as damages from the defendants 
an account of a breach of contract. 
wlaintifis were owners of property men; 
Kioned in Sch.-A which was subject to the 
Kollowing three mortgages (1) of February 
13, 1902; (2) of May 7, 1919, and (3)° of 


‘September 28, 1920. The first mortgage- 


‘was a usuiructuary mortgage and was for 
Rs. 3,200. The second mortgage was a 
simple one‘and was for Ks. 1,000 and the 


third mortgage was also a simple one- 


and was for Ra. 5,000. Out of the property 
mentioned in Sch. A, a part which is 
given in Sch. B was sold on September 13, 
1922, by three sale deeds to the defendants. 
By one sale deed plaintiffs, Sarupi and 
Mughla, sold property mentioned- in the 
sale deed to defendants Nos. 1 to 3 for 
Rs. 4,500. Theentire sale consideration 
was left with the vendees for payment to 
{he mortgageés of the mortgage of Septem- 
Mer 28, 1920, without any date being fixed 
Kor payment. Bythe second sale-deed, the 
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the- 


The- 


decessor of defendants Nos. 7 and 8, 
and Mukha, since deceased, predecessor 
of defendant No 6, for Rs. 2,000 out of which 
Rs. 1,050 wera left with the vendees for 
payment tothe mortgagee of the mort- 
gage of May 7, 1919, and Rs. 950 to the 


. mortgagees- of the mortgage of September 


28; 1920. | 

No monéy-was paid by the.vendees. A 
suit, No. 3 of 192%, was brought by the. 
mortgagees ofthe mortgage of September 
28, 1920. A decree was passed in execution 
of which the whole of the property in 
Sch.A was sold on July 23, 1930. 
If the vendee had paid the money left 
with them to the mortgagees of the aforesaid 
mortgages; property mentioned in Sch. 0 
would have been saved to the vendor, 
But this property was also sold with 
the remaining property in execution of the 
decree obtained by the mortgagee of the 
mortgage of Semtember 28, 1920. The 
plaintiffs thereafter: brought the present 
suit on July 20, 1933, to recover damages 
caused by the default of the defendants 
vendees in payment of the money left 
with them jo the morigagees. The 
plaintiffs claimed Rs. 5,000 as damages for 
the value of the property C which had 
been sold. The defendants contended 
inter aliq that the suit was time barred. 
The trial Oourt decreed the suit for Rs, 3,000 
finding that the suit was within time. 
Oross-appeals were filed by plaintiffs and 
defendants Nos. 1 to3 and 5 to8& Defend- 


ant No. 4 did not appeal. The lower 
Appellate Court decreed the plaintiffs’ 
appeal and dismissed the defendants’ 


appeal. Defendants Nos., 1 to 3 and 5 to8 
have filed these appeals againstthe decree 
dismissing their appeals andthe decree 
Sllowing: the plaintiffs’ appeal in respect 
of the amount cf damages which was 
enhanced by the lower Appellate Court. 
Appeals Nos. 303 and304 of 1935 are by 
defendants Nos, 1 to3 and Nos..3U5 and 361 
of 1935 by defendants Nos.5 to 8. 

The contention of the learned Counsel for 
the appellants defendants Nos. 1 to 3 is that 
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the suit is time-barred. He first of all by the vendor and on the property 
refers to the sale deed in question and sold onthe other two Sale deeds. 


claims that this sale deed is merely for the 
payment of Rs. 4,500 to the nominee of 
the vendor. The sale deed no doubt sets 
out that the property is sold for Rs. 4,500 
consideration as specified below.- Further 
down it is stated : 

“There being no other means of payment 
debt due by the ancestors; the property sold has 
bean sold for payment ofthe former debt due by 
the father uncle and husband of executant No. 3 
to Aulad Mal Mahajan resident of Qasba Lekhu- 
anti, Paragana Gangoh, ander which the property 
sold stands hypothecated and the payment whereof 


$3 


of the 


ig necessary. 

After the detail of the property it is 
Btated : 

“Specification of the receipt of the amcunt of 
consideration, Left with the vendees for payment 
of part of the umount of the hypothecation bond 
executed by-Surat Singh, etc, registered on Bep- 
tember 28, L920... oe ons admitted as being due by us 


The contention 
that this document is merely for Rs. 4,500. 
Eventually he admitted that if the vendees 
had not paid this amount immediately on 
execution of the documant, but had paid 
later, then aclaim for damages would 
have lain by the plaintiffs against the 
vendee for the sum of interest which had 
accrued between the date of the sale deed 
and the date of the payment. We think 
that thisis a very strange interpretation 
to put on this document, and in our opinion, 
the document means that the vendees will 
payihe former debt under which the 
property stands hypothecated and if the 
vendees delayfor some time in making 
that payment, then under this document 
the vendees are -bound to pay the mort- 
gagee not only Rs. 4,500 but also the 
interest which has acerued upto the date 
of payment. A further argumertt of the 
learned Counsel for appellants was that 
under s. 909 (5) (b), Transfer of Property 
Act, the mortgagee ismerely a nominee 
of the vendor. The sub-section says that 
the buyer is bound to pay or tender at 
the time and place of completing the 
sale the purchase money to the seller 
or such person ashe directs, and learned 
Counsel argued that the only obligation 
undertaken wae to pay asum of money to 
the mortgagee merel) esa nominee. We 
do not think thatthe contract is properly 
described in this manner. We consider 
that the obligation undertaken was to pay 
off a part of this particular mortgage 
which was a mortgage on the property 
sold and also on the property retained 


of learned Counsel is’ 


Now the question which has been argued 
has ranged over several Articles of the 
Limitation Act and we do not consider it 
incumbent on us to mention all the rulings 
which have been cited befpre us. We 
consider it desirable to refer only totwo 
of those Articles, Art. 116 read with 
Art. 115, and Art. 83. No doubt in, the 
case of this sale deed, which is a registered 
document, there is a contract aad the 
period laid down by Art. 116-115 is speci- 
fied as a period of six years’ limitation, 
time running from the time when the con- 
tract is broken, or where there are success 
sive breaches, when: the breach in respect 
of which the suit is instituted occurs. 
Among other ruling, which have been 
shown to us there is aruling of the Full 
Bench of this High Court in Naima 
Khatun v, Basant Singh (1). That was a 
case where the plaintiff was a vendor and 
he had brought a suit for recovery of an 
amount left with the vendee to pay to certain 
mortgagees. The vendee had not made the 
payment and the question was whether the 
vendor was entitled to maintain her suit for 
recovery of the amount left with the vendee 
without first proving that she has been 
actually damnified by the vendee's failure. 
The ruling held that the plaintiff was entitl- 
ed to sue under those circumstances. The 
ruling classified the cases where property 
was transferred bya vendor to a vendee 
with a directicn to the vendee to pay off a 
third person under three heads: (1) where 
the amount left in the hands of the vendee 
may be apart of the purchase money re- 
maining unpaid, in which case it is money 
Belonging to the vendor and can be recover- 
ed by enforcement of the statutory charge 
under-s. 55, Transfer of Property Act: (2) it 
may amount to a covenant with an under- 
taking to relieve the vendor from his existing 
liability, in which case a suit on the covenant 
would lie; (3) it may be a mere promise 
to perform an act for consideration or a 
contract of indemnity, in which case a suit 
for damages incurred on the breach of con- 
tract would Jie under s. 125, Oontract Act, 
butit must be proved that loss has been 
sustained. 

Now the present case appears to us tc 
differ from case (2) as itis.a case where 
the vendor has been damnified by the 
actual sale of his property under the decree 
obtained by the mortgagee. Learned 

(1) (1934) A LJ 318; 149 Ind. Cas, 781; A I R 193% 
All, 406 56 A 766; 6 R A 962 (F B), 
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ounsel for the appellants argued that 
because the propertye of the vendee was also 
sold, therefore, a cause of action would not 
arise to the vendor. We do not agree with 
that proposition, and it appears to us that 
was the vendee undertook to make a pay- 
ment and did not make the payment and 
khat non-payment has resulted in the 
property of the plaintiff being sold, the 
laintiff, therefore, has a cause of action. 
Now as regards the actual contract, no 
joubt a suit would lie under Arts. 115 and 
M16, Limitation Act, within the psriod of 
six years from the date of the sale deed. 
Fhe question before us is whether after that 
yeriod has expired and there has been 2 
oss caused to the:plhintiffs by the auction- 
sale can this further loss give a cause of 
action within limitation for the plaintiffs? 
Mhe argument has centred on this point 
ound. Art. 83." Learned Counsel contended 
-pat this Article would not apply because 
sre was no indemnity ‘in the sale deed 
ma question. Article 83 sets out thata suit 
“pon any other contract to indemnify may 
Ja brought within three years from the 
mme when the plaintiff is actually damnified. 
(he present suit has been brought within 
Boree years of the date of sale, but actually 
ander Art.116 as the contract is one in 
“riting registered, the period would be six 
‘ears. The most important ruling which 
as been shown to us in this connection is a 
aling of their Lordships of the Privy 
Jouncil in Izzat-un-nisa Begam v. Partab 
‘ngh (2). With the actual facts of that 
uling we are not concerned but on p. 589* 
heir Lordships laid down the following 
neral rule of law : 
“Tt seems to depend on a very simple rules On 
16 sale of property subject to ‘encumbrances the” 
«ndor gets the price of his interest, whatever it 
ay be whether the price be settled -by private 
argain or d by public competition, to- 
her with an indemnity against the encumbrances 
festing the land, The contract of indemnity 
ay be express or implied. If the purchaser 
‘venants with the vendor to pay the encum- 
‘ances, it is still nothing more than a contract of 
demnity.” 
This proposition lays down that in any 
we in which thereis a covenant to pay 
icumbrances, there is a contract of 
demnity which may be express or implied. 
2arned Counsel has argued from the facts 
' the particular case before their--Lord- 
ips that some. difference would arise from 
© present case, but I-am not able to dis- 
maguish the present case from the general 
m2) 31 A 583; 3 Ind. Oas. 793, 36 I A203,6AL J 
7:13 O W N 1143, 10 O W 313; 11 Bom. L R 1290; 
-A L T 277;19 M LJ 682 @ 0). ~~ 
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proposilion of law laid down by their 
Lordships of the Privy Oouncil. In 
Raghunatha Chariar v. Sadagoppa Chartar 
(3) at p. 352* some comments are made on 
this case of the Privy Council and in that 
case it was beld that the plaintifs were 
entitled to recover from the defendant the 
amount the defendant had agreed to pay to 
third parties and did not pay within a 
reasonable time. In that case the plaintiff 
had not been damnified, so no question of 
indemnity arose. The Madras case was 
not intended to lay down any other 
doctrine of law than had been laid down 
in the Full Bench case in Naima Khatun 


v. Basant Singh (1) in a similar matter I 


do not consider that the comments made 
by the Madras ruling in any way affect the 
dictum laid down by their Lordships of the 
Privy Council and [ find myself unable to 
distinguish the present case ‘In any way 
from the broad rule of law laid down by 
their Lordships. The question before us 
isa very simple one, where there is an 
undertaking by the vendee to pay of a 
mortgage-debt, as [I consider the present 
sale deed implies, is or is there not an 
implied contract of indemnity, and if there 
jisa contract of indemnity, does the case, 
therefore, -come for the purpose of 
limitation under Art. 83, Limitation Act, 
when the plaintiff is actually damnified by 
the loss of his property as in the present 
case? ; F 

The dictum of their Lordships of the 
Privy Council was not delivered in a suit 
in regard to limitation but Art. 83 has 
been applied tg such suits by the following 
rulings: - Kallyammal v. Kolandavela 
Goundar, 38 Ind. Oas 188 (4), Abdul Aziz 
Khan v. Muhammad Bakhsh, 64 Ind. Oas. 
431 (5), Seetanna v. Narayana Murihi 
Somayajulu, 57 Ind. Uas. 982 (6) (a suit on 
an agreement to dischare debts), Tajammat 
Husain v. Raunak Ali, 13 Ind. Oas. 979 (7), 
Unkar Singh v. Kashi Prasad, (8), Kedar 
Nath v. Har Govind (9), Sarju Misra v, 
Ghulam Husain, 63 Ind. Oas. 87 


10). 

353; a L J 283; 
T 308. 

38 Ind. Oas. 188; A I R 1918 Mad. 1135; 5 L 


316; 104 P L R 1921. ; 
(6) 57 Ind. Oas. 983; A I R 1920 Mad, 615; 38M L 
70 


8 
1386: 55 A 490, Ind, Rul, (1933) All 340. 
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Learned Oonunsel for the appellants 
among other rulings relied on Raghubar 
Rai v. Jaij Raj (11), Ram Narain v. Nihal 
Singh, 87 Ind. Cas 804 (12). Those were 
both cases in which the ptaintiff was not 
damnified and, therefore, the question 
which arose was different and would not 
be a question under Art. 83 for indemnity 
and it was a similar casein Makund Lal 
v. Bhola Rat (13) and again in Abdul 
Majeed v. Abdul Rashid (14). The relation- 
ships of these two kinds of suit bas been 
well expressed in Seetanna v. Narayona 
Murthi Somayajulu. 57 Ind. Oas. 9&2 (6) at 
p. 9857 : < 

“It was also pointed out in that case, following 
Jacob v. Down (15) that a meire breach of one of the 
terms in the indemmty clause does not start the 
cause of action at once but that it is open to the 
party to waive the right and to wait till he is 
damnified. In the present case the covenant was 
entered into to relieve defendant No.1 and his 
assignees from all liability for debts contracted 
on behalf of the family. It is only when a guit 
was brought by the creditor to enforce an obligation 
which 18 binding on the family that the cause of 
action can be said to have arisen. Reading 
the clause In question as an indemnity clause, 
is is only when the plaintif actually suffered 
damages he became entitled to sue for reparation. 
It was not, therefore, until Veeraswami brought a 
sult to recover damages and the plaintiff was 
ecmpelled to meet that decree that he was damnified. 
That was in 1915 and the suit was brought 
within three years from that date. The article 
applicable to this case is Art 83 and the suit havin 
been biought within three years of the damages, it 
within time.” 

For these reasons I am of the opinion that 
the’ suit of the plaintiffs in the present 
circumstances is within time and is not 
barred by limitation as it ig a suit which 
comes under the provisions of - Art. 83, 
Limitation Act. 

BaJpal, J.—The facts underlying the 
cases which have given rise to the above 
appeals have been stated at length in the 
judgment of the Hon'ble the Acting Chief 
Justice, and some of the authcrities that 
have been cited before us at the Bar have 
also been considered by him. I wish to 
teler only to three cases. The first of them 
is the Full Bench case in Naima Khatun 
v. Basant Singh (1) wherein the true basis 
of the liability of the vendee where pro- 
perty 18 transferred snd there is a direction 

(11) 34 A 439; 14 Ind. Cas. 244:9 A L J 534. 
„a92 87 Ind Gas 804; A IR 1925 All. 488;L R6 A 

lV 


(13) (1931) A L J985; 131 Ind. Cas, 686: A I 
1981 All 419, Ind, Rul (1931) All, 480, ‘i 
A 40; 164 Ind, Oas, 665; A 
All, 598; 19 AL R 810; 9RA 194. ene 
; 69 LJ Oh. 493: ; 
48 wW R 441: 64 J P 559, A. 
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to the vendee to pay off a third person wa 
considered, and it wa’ laid down there tha 
the transaction may be of three characten 
and different remedies would be available t+ 
the vendor in each case. 

(1) The amount left in the, hands of the 
vendee may be a part of the purchase 
money remaining vapaid,in whicn casei 
is money belonging to the vendor and i 
not paid as directed, can be recoveréd by 
enforcement of the statutory charge creat 
ed by s. 55, subes. 5 (b), Transfer of Property 
Act, which says that in the absence of ¢ 
contract to the contrary, there is a dut 
on ife buyer to pay or tender at the tims 
and place of completing the sale the 
purchase money to the seller or sucl 
person as he directs. There being nothing 
in the contract to the contrary, the 
personal liability to pay the amount mus 
be implied and the vendor has the sidtutory 
charge on the property transferred fo 
the amount of the purchase money no 
paid. This would be so even though th 
vendor had left the money in the hands c 
the vendee for payment toa creditor, an: 
where the property transferred is subject t 
a charge and money is left in the hand 
of the vendee to pay off that charge, th 
vendee would of course be entitled ‘to pa 
the amount in discharge of the encume 
brance and not pay it to the mortgago 
direct, Such asuit is not of the natur 
of a suit for damages for breach c 
contract at all but a suit for: recovery c 
amount due by enforcement of the charge 
The position is similar to a person w 
mortgages his property as security for th 
payment of an amount due to him. Th 
d4imitation forsuch a suit would be 12 year 
from the date of the_original sale deed, fc 
the’ charge is a statutory charge created b 
the document and time would begin to ru 
for enforcement of sucha charge from th 
date of that document. 

(2)-I¢ may samountto a covenant wit 
an undertaking to relieve the vendor fron 
his existing liability in which case a su 
on the covenant would lie. If the suit 
for specific performance of the contrac 
then it would be governed by Art. 11 
Limitation Act, and time would begin 
Tun from tke date when there was failu 
to perform it. A suit may also lie f 
compensation fcr breach of contract und. 
Art. 115 or Art. 116, Limitation Act, ar 
time would begin to run from the tir 
when the contract was broken or in case 
successive breaches frcm the date wh 
the last breach oceurred or in the case œ. 
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continuing breach when it ceased. It would 
not be necessary tn cases of the second 
kind for the plaintiff vendor to prove 
actual loss. 

(3) It may be a mere promise to perform 
an act for consideration or a contract of 
indemnity in which case asuit for damages 
incurred on the breach of the contract 
would lie under s. 125, Contract Act, but 
it thust then be proved thatthe loss has 
been sustained. It is wrong to suppose 
that time for a suit for damage for such a 
breach of contract would have commenced 
to run from the original failure to perform 
the contract even before any damage was 
sustained, for the damage caused would 
undoubtedly give a fresh cause of action 
for a suit for damages. 

The dictum in Raghubar Rai v. Jai Raj 
(11), to the effect that one breach of a 
conttact can .furnish only one cause of 
action and no more and the actual loss 
when it acerues is only one of the 
results of the breach and creates no 
second cause of action was considered to be 
obiter and was not approved of. In Ram 
Chander v. Ram Chander (16), sitting with 
Sulaiman, O. J. I had to consider the 
same point and my views are expressed 
at length in that case, and we followed the 
Full Bench case just referred to. In a con- 
tract of sale like the present one, there is 
obviously a contract of indemnity implied. 
In Izzat-un-Nissa Begum v. Partab Singh (2), 
their Lordships of the Privy Oounci?, while 
considering a different point, observed at 
p. 589* that a contract of indemnity may be 
expressed or implied, and if the purchaser 
covenants with the vendor to pay the en- 
cumbrances, it is still nothing more thana 
contract of indemnity. 

The vendee in the cases before us co- 
venanted with the vendors not only to pay 
the purchase money in a particular manner 
but to relieve the vendors from the liability 
of the mortgages, and in that sense, there 
was a contract to indemnify. The cause of 
acticn in such cases arises when the plain- 
tiffs vendors are actually demnified. In 
the present cases damage occurred to the 
plaintiffs when their property, which they 
thought they would be able to obtain un- 
fettered with the mortgages, was sold on 
an action brought by the mortgagees, and I 
am of the opinion that under Art. 83 the 
plaintiffs have three years from the time 
when they were damnified. and ss such, a 
contract of indemnity was contained in a 

(18) A IR 1936 All. 870; 166 Ind. Cas, 908; 9 R A 
764; 1937 A LR 109, - ` l f 


TILAK RAM b. SURAT StNaH (ALL) 


245 


sale deed in writing registered, the time is 
extended to six years. 

I have nodoubt that several causes of 
action accrue to the plaintiff when he sells 
property with a direction to the vendee to 
pay a third péreon according to the nature 
of the transaction, and different periods of 
limitation as prescribed by the Limitation 
Act will be applicable according to the 
nature of the relief claimed. I agree that 
the question referred to the Full Bench 
should be answered by saying that the 
plaintiff's suit is not barred by time. 

Ganga Nath, J.—I agree with the 
Hon'ble the Acting Chief Justice and my 
learned brother Mr. Justice Bajpai in finding 
that the present case is one of contract to 
indemnify, and comes under Art. 83, Limi- 
tation Act. The property in this case was 
sold and the whole of the consideration 
was left for the specific purpose of paying 
off a part of the encumbrance that existed 


‘on the property sold and other property. 


The object of the sale was to save another 
property. It has been urged by learned 
Oounsel for the appellants that inasmuch as 
the whole of the encumbrance was not to 
be paid off by the money that had been 
left with the appellants, they were not 
bound to pay off the money that was left 
with them. There is no doubt that the 
whole of the encumbrance was not to be 
paid off by the appellant, but there is no 
reason why they should not be held liable 
for tbat portion of the encumbrance which 
they undertook under the sale deed to pay 
off with the money that was left with 
them. It was further aıgued on behalf of 
the appellants that there was no express 
elause of indemnity in the contract, so the 
contract could not be regarded as one of 
indemnity. In order to make a contract of 
indemnity, it is not necessary that there 
should always be an express clause of 
indemnity. A contract of indemnity may 
be express or implied. As observed by 
their Lordships of the Privy Oonncil in 
Tezat-un-Nissa Begum v. Partab Singh (2) 
*. 

ade ie eee covenants with the vendor to pay 
the encumbrances, it is still nothing more than a 
contiact of indemnity. 

Io the present case ss stated above, the 
vendee had- covenanted with the vendor to 
pay the encumbrance on the prop-rry to 
the extent of the money tbat was left with 
him: The present contract therefore is one 
of indemnity and the appellants are liable 
to idemnify the vendor against the loss 
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sustained by the vendor by their default. 
The cause of action for the suit arose when 
the vendor wasdamnified, and the suit was 
brought within six years and is consequently 
within time. . 

D. Reference answered. 


_ MADRAS HIGH COURT 
Oivil Revision Petition No. 562 of 1935 
*  _ March 2, 1937 
KING, J. 
AYITHAM OHINNA SURYA RAO 
—~PLAINTIFF— PETITIONER 


PETRUS 
MADDALA SURYAOHANDRA. RAO 
~~ DEFENDANT— RESPONDENT 
Registration Act (XVI of 1908), es. 17, 49—Partition 
of movables between uncle and minor nephews—Terma 
of POr that toegualize shares uncle to pay debts 
and menor toexecute pro-note for certain amount in 
favour of uncle—Pro-note executed by mother as 
guardian of mtnor—Partttion lists prepared but not 
regisiered—Suti on pro-note — Partition lists, ¢f ad- 
missthle tn evidence to prove necesstty—Oral evidence 





of terms of partition, tf admissible under s. 91, Eyi- 


dence Act (I of 1872) — Partition — Document, if 
necessary, 

There was a partition between an uncle and a minor 
nephew whose mother acted as his guardian of the 
movable propeity. Asone of the terma of the parti- 
tion to equalize the shares, it was arranged that the 
uncleshould pay the debts andthe minor should exe- 
cote a pro-note in his favourfor a certain amount. 
The pro-note was executed by the mother on behalf 
of the minor, There were prepared some partition 
lists but they werg not registered as required. Ina 
suit on the pro-note the minor contended that the note 
was not executed for necessity and was not binding 
upon him, The partition lists were sought to be putin 
evidence to prove necessity : 

Held, that the partition lists not being registered 
as required under s. 17, Registration Act, were not ad- 
missible in evidence by virtue of s. 49 of the Aot and 
the plaintiff therefore could not pu#them in evidence 
to prove necessity for the execution of the pro-note, 

Held,also that the plaintiff could not adduce oral 
evidenceto prove the terms of the partition under 
s. 91, Evidence Act, as the partition lists could not be 
tendered in evidence not being registered.e Samuvier 
v. Ramasubbter (2) and Bhabi Dutt v. Ramalalbyam- 
mal (3), relied on. 

re can be a partition without any document at 
all. Ram Gopal v. Tulst Ram (1), referred to. 


O. R. P. under s. 25 of ActIX of 1887 
praying the High Court to revise an order 
of the Oourt of the Subordinate Judge of 
Narsapur, dated December 21, 1934, and 
made in 8. O. S. No. 123 of 1934. 

Mr. V. Vyanna, forthe Petitioner. 

Mr. V. Suryanaryana, for the Res- 
pondent, 

Judgment.—The minor defendant in tris 
case with his mother as guardian, and his 
two uncles, one of whom is Narasimha- 
murthi, P. W. No. 3 effected a partition of 
their movable property in October 1930. 
As one of the terms of that partition, and 
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in order to equalise the shares of the three 
members of the family, èb was arranged that 
P. W. No. 3 should pay off all the family 
debts and that the other two should execute 
promissory notes, in his favour for Rs. 1,500 
and Rs 700, respectively. Accordingiy 
defendant's mother executed the suit 
premissory note in favour of P. W. 
No. 3 for Rs. 700 on the same day. This 
note was transferred by P. W. No 3 
to the plaintiff, who has now sued the 
defendant upon it. 

The main defence was that the minor 
defendant is not liable upon the pro note. 
In order to meet that defence, it was 
necessary for plaintiff to prove that the 
promissory note was executed for necessity. 
To prove this, he called P. W. No. 3 who 
spoke to the terms of the partition. In 
cross examination he admitted that there 
were unregistered partition lists in existence 
The lower Court held that these lists were 
inadmissible in evidence and consequently 
that there was nc valid partition, and nc 
valid debt binding upon the defendant. 
Against the decision plaintiff has filed the 
present Civil Revision Petition. 

I am unable to agree with the 
language in which the lower Court hae 
formulated its decision. It is well-settled 
that there can be a valid partition without 
any document atall [see Ham Gopal v 
Tulsi Ram (1).] But the real question is 
whether plaintiff is debarred from proving 
the terms of this partition once the exis: 
tence of the unregistered partition lists is 
established. If he cannot prove those 
terms, he cannot prove the necessity fo 
the defendants guardian to execute 


‘the pro-note andhe must fail. Not withou 


reluctance I have come to the conclusio» 
that the lower Court's decision is right. 

I have had a translation of one of th 
Paitition lists before me and itis obviou 
from it, indeed it was not seriously chal 
lenged by petitioner's learned Advocat 
that it is a document which requires regis 
tration under s. 17 of the Registration Ach 
Under s. 49 it cannot be received in evi 
dence unless it satisfies one of the condi 
tions of the proviso. This is not a cas 
in which plaintiff can take advantage o 
s. 53-A of the Transfer of Propert 
Act, for that section relates onl 
to the retention of immovable property c 
which P. W. No. 3 or plaintiff might be i 
possession. Nor do I see had the promis 
to pay Rs. 700 can be called a “collaters 


(1) 51 A 79; 116 Ind. Oas. 861; 26 A L J 952; AT? 
1986 All. 641; Ind. Rul. (1939) ATI, 653, ie 
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transaction.” It is obviously one of the. 


terms of the partition itself, and Samumer 
v. Ramasubbier (2) and Bhabi Dutt v. Rama- 
lalbyammal (3), are clear authority for the 
Position that though the plaintiff's claim 
is a claim for money only, it is a part of an 
agreement which affects immovable property 
and that agreement must be regarded as 
‘an indivisible’ whole to effect a fair distri- 
bution of assets’ [to quote from Samuvier 
v. Ramasubbier (2).] Plaintiff cannot be 
permitted totender his unregistered docu- 
ment in evidence. 

Plaintiff being thus unable to tender 
the partition list in evidence, is next con- 
fronted with s. 91 of the Evidence Act 
which lays it down in unmistakable langu: 
age that he cannot also tender any oral 
evidence of the terms of the partition. 
The result is that he can give no evidence 
at all of those terms, and cannot prove 
any necessity for the execution by defen- 
dant'’s guardian of the promote. This 
Civil Revision Petition must accordingly be 
dismissed with costs. 

N.B. Petition dismissed. 

(2) 55M 72; 132 Ind. Oas. 305; 60 ML J 527; 30 L 
eee Ind. Rul. (1931) Mad, 657; A I R 1931 Mad. 


(A1TR1934 Rang 303; 153 Ind. Oas. 481; TR 
Rang. 156. 





CALCUTTA HIGH COURT 
Oivil Appeal No. 288 of 1933 
August 2, 1937 ° 
M. O, Guoss ann R, O. Mrrrae, Jd. 
RAMENDRA PROSAD BASU AND 
OTHERS —DaranpantTs—APPRLLANTS 
versus 
BARADAPROSAD BASU AND OTARES— | 


PLaINTIF¥s—-RRB8PONDBNTS 
Limitation Act (IX of 1908), 8ch. I, Art. 142— 
Suit for possession of property — Plaintif alleging 
his dispoesession within 12 years of suit—Arttcle 
applicable—Burden of proof--Onus to prove posses- 
sion within 12 years—Plainttff ing his title— 
omu to prove dispossession, if skiftis on defen- 
n 


Where a suit for declaration of title und recovery of 
possession of certain property is brought by the 
plaintiff on the ground that while in possession of the 
property he was dispossessed by the defendants with- 
in 13 years of the date of the suit, it is governed by 
Art. 142, Limitation Act. 

In cases under Art. 149, Limitation Act, although 
the plaintiffs title is proved,the onus ison the 
pent to show that he was in possession within 

2 years of the suit, The onus isnot on the defen- 
dants to show that the plaintiff lost his title by 
sn re on the part of the defendants. [p. 

COL L, 

Where a suit for possession is brought about 11 
years 11 months and 26 days from the date of the 
dispossession, and the defendants have admittedly 
been in adverse possession for over 11 years 11 months, 
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the onus lies heavily on the plaintiff to show that he 
was in possession within 12 years of the date of the 
suit. Maharajah Koowur Nitrasur Singh v Nand Lal 
Singh (1), Rajah Saheb Prahlad Sein v. Maharajah 
Rajendra Kishor Singh (2), Karan Singh v. Bakar 
Ali Khan (4) and Rakhal Chandra Ghose v. Durga- 
daz Samanta (5),#elied on. ip. 248, col. 2] 

Messrs. Krishna Kamal Moitra, Suraji 
Chandra Lahiri, Satyendra Chandra Sen 
and Ganga Prosad Bose, for the Appel- 
lants. 

Messrs. Bejoy Kumar Bhattacharjee, 
Apurba Charan Mukherjee and Radhika 
Charan Chatterjee, for the Respondents. 

M. C. Ghose, J.—This is an appeal by 
the defendants in a suit for declaration of 
title and recovery of possession of a house 
in Pabna town described in Sch. Ka and a 
piece of garden land in the town described 
in Sch. Kha to the plaint. The plaintiff 
Barada Prosad Basu was a Pleader of Pabna 
District Court; he joined the Bar in 1893. 
The three defendants are his sons by his 
frat wife Sailabala who died in 1913. The 
house in dispute stands on a piece of land 
of which the plaintiff got permanent lease 
from a landlord-chent. The lease was in 
his own name and on the land be built 
the house in suit in the years 1901—04. 
The house was built in the name of his 
wife Sailabala. Even the bricks were 
struck with her own initials S. B. and the 
house being finished was named Susiladham. 
In the Municipal register, the house stood 
in her name and in two documents, one a 
security bond in favour of the District 
Judge and another an application for a 
loan toa Bank of which the plaintiff was 
one of the managers, the house was describe 
ed as the stridhan property of Sailabala. 
The plaintiff asserted the same while he 
stated that the land on which the house 
stood was his property. The plaintiff's 
case is that he got the house benami in the 
name of his wife Sailabala for fear of his 
brother Sarada who, he apprehended, might 
claim the house as joint property. It istrue 
that the house was built at a time when the 
plaintiff and his brother Sarada were both 
living in joint mess with their father who 
waa a muktear and his fear was not 
unfounded inasmuch as afterwards Sarada 
brought a partition suit against the plain- 
tiff in which heclaimed the house as joint 
property. The detendauts resisted the suit 
on the ground that the house was the 
stridhan property of their mother Sailabala. 
The Subordinate Judge has found that the 
tif had reasons for making the house 


lain 
in the benami of his wife. The defence 
was that the house was built with the 
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money of the lady which she obtained 
from her ` father who lived in Calcutta 
and wasin the service of a broker. We 
have been taken through the evidence 
and Iam of opinion that the conclusion of 
the learned Subordinate Judge is carrect 
that the plaintiff constructed the house 
partly with his own money and partly with 
some contributions which his wife obtained 
from her father and he called the 
house the stridhan property of his wife as 
he wanted it to beknown as his wife's 
property while really it was his own pro 
perty. : l 

The next questionis whether the suit is 
barred by limitation. On this, the first 
point is whether Art. 142 or Art. 144, Beh I, 
Limitation Act, applies. Article 142 applies 
to a suit for possession of immovable pro- 
perty when the plaintiff while in pcssession 
of the property, has been. dispossessed 
or has discontinued the possession. Article 
144 applies to a suit for possession of im- 
movable property or any interest therein 
not hereby otherwise specially provided 
for. Now, in the present case, the plaint- 
if clearly stated in his plaint that on 
March 28, 1919, he was assaulted by his 
son, defendant No. 3, and expelled from 
the house in the middle of the night and 
he dates his cause of action as arising on 
March 29,1919. His case is that after his 
wife's death in 1913 he held the house inthe 
benamt of his sons, the three defendants, 
but there were quarrels between him and the 
sons and he was finally driven outof the 
house on the night of Chaitra 14, cor- 
responding to March 28, 1919. There can, 
therefore, be no doubt that "in this case, 
Art. 142 applies, his case being that he 
wasin possession until that date and he 
was driven out of possession on that date: 
see the cases of Maharajah Koowur 
Nitrasur Singh v. Nand Lal Singh (1), 
Rajah Saheb Prahlad Sein v. Maharajah 
Rajendra Kishor Singh (2), Beer Chunder 
Jobraj v. Deputy Collector of Bhullooah 
(3) and Karan Singh v. Bakar Alt Khan 
(4). In all these cases their Lordships of the 
Privy Council held that although the 
plaintiff's title is proved, the onus is on the 
plaintiff to show that he was in possession 
within 12 years of the suit. The onus is not 
on the defendants to show that the plaint- 
iff lost his title by adverse possession on the 

ae IA 199; 1 W R 51; 1 Suther 420, 1 Sar, 744 


(2)12 M I A 292; 2 Beng. LR111; 12WR6-2 
Suther 225; 2.Sar 430 (P O). 

(3) 13 W R 28 (P O) 

(4) 5 A, 1; 9 IA 99; 4 Sar. 383 (P 0), 
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part of tbe defendants. All the cases were 


‘discussed in Rakhal Chandra Ghose VY. 


Durgadas Samanta (9). 

The plaintiff said he was expelled from 
the house on March 28, 1919, and the cause 
of action arose from the moment when he 
was driven out of the house. There can be 
no doubt that in driving out the plaintiff, the 
defendants asserted their hostile possession. 
Indeed, as the plaintiff himself says, the 
house was all along in the name of the three 
defendants and their case is that from the 
death of their mother, as heirs of their 
mother's stridhan property, they considered 
that the title tothe house belonged to them 
and they allowed their father to live in the 
house with them because he was their 
father. This fact will appear clear from 
the conduct of the plaintiff who when the 


quarrel became violent himself advertised 


in alocal paper named Pabna Hitaishi in 
no less than seven issues of the paper from 
December 11, 1918, to February 12, 1919, 
stating that the house in question was 
acquired with his own money and he had 
title and possession in the same, that his 
sons, the present defendants, were only his 
benamidars. This notification clearly shows 
the truth of the defendants’ case that they 
had been claiming the title to the house in 
themselves. There can thus, in no View, be 
any doubt that Art. 142 applies and the 
onus is on the plaintiff to show that he was 
in possession within 12 years of the suit. 
The suit was instituted on March 25, 193}, 
about 11 years 11 months and 26 days from 
the date of the dispossession. When the 
defendants have admittedly been in adverse 
possession for over 11 years 1l months, the 
onus lies heavily on the plaintiff that he was 
irt possession within 12 years of the date of 
the suit. The learned Subordinate Judge 
has referred to the oral evidence. [n my 


‘opinion, the oral evidence of the plaintiff 


and his witnesses is utterly unworthy of 
credit. The plaintiff bas told innumerable 
lies in his evidence. He appears to have 
had no regard for truth in the assertion 
which h2 made in his evidence. The learned 
trial Judge relied mainly on the panjtka 
where on Chaitra 14, there is an entry that 
he was shoe-beaten by his son, defendant 
No.3. The learned Subordinate Judge has 
accepted that entry as correct. We have 
carefully examined that entry.and compared 
it with the numerous cther entries appear- 
ing before that date about which there is no 
dispute of their correctness. The panjika 


(5) 36 O W N 724; 67 Ind. Oas. 673; A IR 1022 Oal. 
557. 
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was 14 years old at the time of the suit. All 
those unchallenged, entries previous to the 
entry in question appear to have their ink 
turned brown colour in the course of time. 
The entry in question appears to be made 
with fresh black ink and it has not yet 
turned brown with age. On the other hand, 
it appears that some artificial attempt was 
made to blur the writing. In my opinion, 
the entry on Chaitra 14, cannot be accepted 
as a true entry. Having regard to the 
general disregard for truth of the plaintiff, I 
am of opinion that this entry was inserted by 
him at or about the time when he insti- 
tuted the suit. Noreliance can ba placed 
on it. 

The. learned Sabordinate Judge has 
relied mainly on certain admissions in 
letters written to the plaintiff by defend- 
ant \o 2. (After considering the letters, 
the. judgment continued). From these 
letters, the learned Subordinate Judge has 
concluded that the plaintiff left the house 
on or about March 28, and not in 
previous October as the defendants bad 
stated. Having carefully gone through the 
letters and considered the mind of defend- 
ant No. 2 who was at that time very 
young having lost his mother and wanting 
to have the affection of the father. I do 
think that these letters prove the conten- 
tions of the plaintiff that he was at Saila- 
dham until March 28. As to the threat 
in the letter of January 7, it does not show 
conclusively that the plaintiff was at that 
time in the house. It may be that the 
young man hoped that there would again 
be reconciliation between the sons and the 
father and the father might come bnack 
and in this foolish way he tried to justify 
his own part and made a foolish thrBat 
to the father. In the letter of April 14 
where he suys the plaintiff left the house 
at his own will, in my opinion, the observa- 
tion is not tobe taken as literally true. 
Oa the other hand, the plaintiff's story in 
this respectisto be believed that when 
he left the house he was violently turned 
out by his sons. He did not leave it 
willingly. 

The defendants stated that the plaintiff 
was turoed out of the house sometime in 
October, 1918. As to that there is no 
documentary evidence. There is the mere 
statement ofthe defendanis and their wite 
nesses on which full reliance cannot be 
placed. It is to be noted that the onus is 
not on the defendants to show that they 
. were in possession for over 12 years but 
the onus is on the plaintiff to show that 
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he was in possession within 12 years, and 
unless he can show that his sait must 
fail. Considering all the evidence on the 
side of the plaintiff and the admission 
made by defendant No.2 ino his letters, 
I am not satisfied that the plaintiffs’ story 
ig true that he was turned out on the 
night of March 28. It is more probable 
that he was turned out at or about tne time 
when he published the notice in Pabna 
Witaishi, that is to say, on or about 
December 11, 1918. In any case,in my 
view, the plaintiff has not succeeded by 
reliable evidence to show that he was in 
possession of.the house within 12 years 
of the suit. The decree of the learned 
Subordinate Judge -is set aside and the 
suit is dismissed in respect of the house 
mentioned in Sch. Ka to the plaint. ‘The 
learned Advocate, Mr. Moitra, appearing 
for the defendants stated that as the 
original plaintiff is dead and his successors 
are their minor half brothera and their 
widowed mother, the defendants do not 
contest the finding of the Court below in 
respect of the garden land in Sch. Kha. 
la respect of the garden land, therefore, 
tue decree of the Oourt below will stand. 
Having regard to all the circumstances, 
the parties will bear their own costs both 
in this Court and the Court below. The 
cross-objection not being | preased is dis- 
missed without costs. 

R. C. Mitter, J.—The suit out of which 
this appeal arises was instituted by Barada 
Prosad Basu on March 25, 1931. The 
principal defendants in the suit, are three 
in number, namely the three sons of Barada 
by his lirst? wife Sailabala, There was 
another defendant to the suit namely the 
brother of Barada who has no interest in 
the litigation. The subject-matter of the 
suit ate two items of property, namely a 
house in the town of Pabna described in 
Sch. Katothe plaint and a garden in the 
same town described in Sch. Kha. Barada 
wanted to recover possession of both these 
properties on declaration of his title. The 
main defence of the contesting defendants 
are two in number: (1) that the title to 
both these properties was not in Barada 
but in his wife Sailabala, their mother, 
and (2) thatthe suit was barred by limi- 
tation. With regard to the question of 
title, the learned Subordinate Judge has 
found in favour of Barada. He has also 
decided the question of limitation in favour 
of Barada. In that view of the matter, he 
has decreed the suit, Now, in this appeal 
we are not concerned with the properties 


2:0 
described in Sch. Kha that is to say, the 
garden, because Mr. Moitra, Advocate, 
appearing cn behelf of the appellants, 
ultimately did not press his client’s claim 
with regard to this item of property. 

With regard to property of "Sch. Ka, the 
position is this. It stands on a piece of 
land which was granted in leass to Barada 
in the year 1899 by one of his clients, 
namely Sri Gobinda. The potta executed 
by Sri  Gobinda stands in the name 
of Barada. His case is that in the 
year 1899 when he was reading for his 
B.A. degree in Calcutta, he was married 
to Sailabala, the daughter: of Keshab 
Chandra Das, that in the year 1893 he 
completed his legal education and began 
his practice as a Pleader at Pabna and 

after having continued the practice for 
` about six years during which he picked up 
a decent practice, he was given this piece of 
land by Sri Gobinds asa recognition of the 
services rendered to him by Barada as hig 
Pleader. The case of Barada with regard to 
the building which was constructed on this 
piece ofland inthe course of three years 
1901—04 is that he picked up a decent 
practics at that time and with the savings 
from his professional income, sale of some 
Government promisaory notes and with the 
help of temporary accommodation loans from 
his friends he built the house. The case 
of the defendants on this part of the case 
is that although the land stood in the 
name of Barada, the building was raised 
with the money of their mother Sailabala, 
the money which she is said to have 
obtained as gift from her father Keshab. 
It isthe admitted case of the parties that 
the land stands in the name of Barada, 
but after the construction of the building, 
the holding was recorded in the name of 
Sailabala and after her death in T1913 in 
the name of her sons defendants Nos. 1 
to 3. Barada, it also appears, in certain 
golemn transactions, admitted that the 
house and the land underneath belonged 
not to him but to his wife. ‘Thetwo solemn 
transactions in which he made these ad- 
missions are evidence by Exs. A and B, 
namely a surety bond which he executed 
for duly discharging his office as Receiver 
appointed in a certain suit and a loan 
application mate on behalf of Sailabala 
to a local Bank in which he, as the Assis- 
tant Director of the Bank from which the 
loan was 2ppiied for made an endorsement 
that tho title tothe said property was in 
Sailabala, These are the respective cases 
of the parties with regard to the building. 
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The substince of the defendants’ case on 
this head is that the howse was built with 
the money of Sailabala with a promise by 
Barada that he would after the comple- 
tion ofthe builcing abandon his claim 
with regard to the land on which the build- 
ing was erected. : 

The question asto whether the funds 
of Barada were employed in the construc- 
tion of the building or of his wife de- 
pends solely upon oral evidence. (After 
considering the evidence the judgment 
continued). On this evidence, I have come 
to the conclusion that Keshab was not a 
man of means at all and he could not 
send any money to his daughter for en- 
abling the house to beconstructed. If any 
money at all was sent, it must have been 
a small remittance. The evidenceon the 
record points out that that must have 
been made not as a gift to his daughter 
but as assistance to his son in-law. On this 
evidence, I agree with the learned Subordi- 
nate Judge that the house and the land on 
which itsatands is of Barada and not of 
Sailabala. 

The question of limitation will now be 
discussed. The case of Barada is that 
shortly after the death of his first wife 
Sailabala, his sons began to behave with 
him very badly and there were constant 
quarrels withthem withthe result that he 
left the house on Chaitra 14, 1325, corres- 
ponding to March 28, 1919, after his third 
son had roughly handled him. The case 
of the defendants is that Barada was turned 
out of the house by them inthe middle of 
Aswin 1325 corresponding to the last part of 
September 1918. Inorder to decide the 
qyestion of limitation, two questions will 
have to be determined. First, the time of 
departure of Barada from the house and 
secondly, the circumstances under which 
he left the house. With regard to the 
first question, [ cannot believe the evi- 
dence adduced on behalf of the defend- 
ants that Barada was turned out of the 
house towards the last part of September 
1918, that is to say, just before the Pujas 
ofthe year 1325. (The judgment after 
considering the circumstances against the 
theory ofthe plaintiff's expulsion in Sep- 
tember 1918 proceeded). Barada’s evi- 
dence is that he left the honse or was 
driven out of the house on Chaitra 1323, 
about mid-night by his third son. He 
has given his oath in support of his case 
and has examined two other witnesses 
on the point, namely a Pleader Jatindra’ 
Mohan Bhoumik and, one of his clienta 
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Tarak Nath Pramanik. It would be very 
unsafe to rely upon the evidence cf Barada. 
He is a man who has no regard for truth. 


In:one part of his deposition he said that — 


he made false statement in Ex. B know- 
ing it to be false. The evidence of 
Jatindra Mohan Bhoumik or of Tarak Nath 
Pramanik is not convincing. These per- 
sons would support Barada in whatever 
‘he would ie ha it would be very unsafe 
to go upon the testimony of these per- 
sons It is plain Barada admitted in his 
plaint that he was out of possession for 
ll years 11 months and 27 days and 
‘therefore, if the case comes under Art. 
142, Limitation Act, the onus is very 
heavily on him. This is in accordance 
with the observation which was made by 
the Judicial Committee in Mohima Chunder 


Mozoomdar v. Mohesh Chundur Neogi 
(6) The only documentary evidence 
which support Barada’s case that 


he left the house on Chaitra 14, 1325, are 
the two entries Exs. 23 and 23-A in his 
panjika of the year 1325 under the dates 
14th and 15th Chaitra. Barada was 
cross examined with regard to these two 
entries. He would first of all say that it 
was his practice to enter every important 
eventin his panjika. He was at once con- 
fronted and had to admit that his second 
marriage with Dhirendra Bala Basu which 
had occurred on 13th Falgoon 1325, which 
according to him was an important event, 
was not entered in the panjika. «Fle was 
aleo cross-examined further and had to 
admit that after those entries dated 14th 
and lth Chaitra there were no other 
entries in the punjika. He has not pro- 
duced panjika of earlier years or later 
years to support his case that it was his 
practice to enter ever important event in 
his panjikas. There are numerous entries 
under his hand in this panjika of 1325. 
This panjika is a sort of account-bcok of 
his where he has entered various petty 
items of expenditure. All those entries re- 
lating to payments for oil and so forth must 
be genuine entries, but the ink of those 
genuine entries have turned brown but 
the entries Exs. 23 and 23-A look to be 
' fresh without indicating any effect of time 
_ upon them. If these two entries are reject- 
ed, there remains nothing on the record by 
which Barada can discharge the heavy onus 
which was on him, after his admission in his 
plaint, that he wasin possession within 12 
years of the suit. 


(8) 16 I A 23; 16 O 478;5 Sar, 381 (PO). 
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With regard to the :manner of his dis- 
possession, there cannot be auy doubt. 
Barada has stated in more places than one 
in his deposition that he was driven out by 
his sons, and that after a beating. There 
cannot be any doubt that his sons had 
driven him out of the house on the footing 
that he had no business to be in that 
house which they claimed to be tLeir 
mother’s property and which they had got 
by inheritance from her. No doubt, the 
claim to the house as their mother’s pro- 
perty is not atrue claim, but that Barada 
was driven out under such a claim by the 
sons there cannot be any doubt. From the 
correspondence, which passed between the 
first two sons of Barada and Barada, 


‘it is clear that in 1915, the relation between 


the father and the sons were normal rela- 
tions. ‘l‘owards theend of the year 1916 
trouble began and Barada was nct treating 
his sons as he ought to have and the sons 
were not showing that respect to him 
which a dutiful son is expected to show. 
But in the year 1917, the matter came to a 
pass. (The judgment then considered the 
correspondence and continued). He (the 
plaintiff) issued even advertisements in 
seven successive issues -of the Pabna 
Hitaisht in which he formally claimed 
thé property to be his and repudiated all 
‘claim on the part of bis sons that the 
garden and the house were their mother's 
properties. Although it may be that the 
sons did not assert to the face of Parada 
that the property was theirs being the 
inheritance from their mother, there cannot 
be any danbt that the Barada knew from 
the conduct of the sons that they were 
claiming an adverse title to the house in 
dispute and when Barada was eventually 
driven outof the house after a heating 
by his third son, there cannot be any 


_doubt that he was made to leave on the 


supposition that he was a trespasser in the 


- house and had no right to live in the same, 


The mannerin which Barada was made to 
leave the house cannot, in my opinion, have 
any other interpretation than he was dis- 
possessed from the house by his son. In 
this view ofthe matter, Art. 142 would be 
applicable to the case and inasmuch as 
Barada has failed to prove, the onus being 
on him, that he was in possession within 
12 years of the suit his claim to the house 
must be dismissed. In this respect, it does 
not matter in the least whether the defen- 
dants came with a false story as to the 


_actual date when Barada was turned out 


of the house, In this view of the matter, 


-i 
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I agree with my learned brother that the 
claim to the house must be dismissed. 

As Mr. Moitra abandoned the claim with 
regard to the garden which js described in 
Sch Kha to the plaint, the decree of the 
learned Subordinate Judge in respect of 
that property will stand. I also agree with 
the order for costs passed by my learned 
brother The cross-objection is not pressed. 
It is dismissed without costs. 

S. Order accordingly. 
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Hasements—Hight of way—Three classes of, stated 
~—Hasements proper and customary rights—Distinction 
—Right to village pathway is customary right— 
Limitation Act (IX of 1908), s. 28—Customary right 
—Eight to village pathway— Evidence of —Such right 
must be shown to have been exercised by villagers con- 
cerned assuch and as of right and not as members of 
general public—Evidence showing such right exercised 
openly and unobstructed—Sufficiency of. 

There are three distinct classes of rights of way : 
firet, private rights in the strict sense of the term 
vested in particular individuals, and such rights 
commonly have their,origin in grant or prescription; 
secondly, rights belonging to certain classes of per- 
sons or certain portions of the publio, such asthe 
freemen of a city, the tenants of a manor, or the in- 
habitents of a village; and such rights commonly 
have their origin in custom; and thirdly, public 
rights in the full sense of the term which existfor 
the benefit of all the King’s subjects, and the souroa 
of these is ordinarily dedication Chuni Lall v., Ram 
Kishen Sahu(1), relied on |p. 252, col, 3; p 253, col. 1.] 

A customary right such as the right to village- 
pathway is notan easement properly so Called. An 
easement proper belongs to a determinate parson or 
persons in respect of his or their land. A congeries 
of persons, such asthe inhabitants of a locality, un- 
less incorporated asa determinate juridical person 
cannot claim an easement. A customary right be- 
longs to no individual in particular. T may be 
enjoyed by anyone who inhabits a particular localıty 
for the time being, or who belongs to the particular 
class entitled tothe benefit of the custom. Easements 
are, 80 to speak, private rights belonging to parti- 
cular persons, while customary rights are public 
— annexed to the place in general [p. 953, cola 1 

Proof ofa customary easement is immensel 
difficult than proof of an easement within cheno 
visions of s. 26, Limitation Act, The Persons who 
rely on custom must prove thatit was ancient conti- 
nuous, peaceable, reasonable, certain and compal- 
sory. In other words, they must not only prove 
the elements -required under s, 26, but something 
more. Ifthe evidence shows that the right has 
been enjoyed for a considerable period, say 30or 40 
years, then the burden of negativing the right claim- 


ed is on those who deny its existence: it is unques- 
tionable, that the enjoyment e must have been as of 
right, and neither by violence nor by stealth, nor by 
leave asked from time to time. urts in India 
cannot apply the principle of English common law 
that a custom is not proved, if it is not shown to 
have been enjoyed from time immemorial. If the 
pathway is claimed as a village pathway, and not as 
& public pathway, it is necessary to show that the 
user was of the pathway asa village pathway. In 
other words, the evidence must be that it was used by 
the inhabitants of the village or villages concerned ° 
as such, and not as members of thé general public, 
[p. 253, col. 2.) 

Where persons claim & right toa village pathway 
but none of the witnesses give evidence that the user 
of the pathway was as of right or that it was not by 
leave taken from anybody and all that the witnesses 
depose is that the pathway was used openly and 
without obstruction, such evidenca would be quite 
consistent with the case of a permissive enjoyment 
and is not sufficient to prove a customary easement, 
Eshan Ohandra v. Nil Moni Singh (2) and Alt 
Mohammoud v. Sheikh Katu (8), relied on. Hammerton 


* 


v. Honey (4), referred to, 


O. A. from appellate decree of the Bub- 
J udge, First Oourt, Howrah, dated May 28, 
1936. 

Messrs. M. N. Roy and Biman Chandra 
Bose, for the Appellants. 

Messrs H.C. Guha and Narendra Nath 
Banerji, for the Respondents. 

Judgment.—This is a representative 
suit under O. I,r. 8, Civil Procedure Oode, for 
declaration of right to what is described as 
& village pathway in the plaint. The suit 
was decreed by the learned Munsif of 
Amta. On appeal, this decision was re- 
versed eby the learned Subordinate Judge 
of Howrah, and hence this appeal by the 
plaintiffs. The main contention of the 
appellant is that tha lower Appellate Court 
applied a wrong test in determining the 
right claimed in the suit, and that this was 
dus to a misconception of the nature of 
the pathway concerned. It was pointed out 
that throughout toe plaint, the pathway 
was described and claimed as a ‘‘village 
pathway” but that the learned Subordinate 
Judge treated it as a “public pathway" and 
dealt with the case on «that basis. It 
cannot be disputed that-this would make a 
difference, for, as was pointed out by 
Wilson, J. in the Full Bench decision in 
Chuni Lallv. Ram Kishen Sahu (1) there are 
three distinct classes of rights of way : first, 
private rights in the strict sense of the 
terms vested in particular individuals, and 
such rights commonly have their origin in 
grant or prescription ; secondly, rights 
belonging to certain classes of persons or 
certain portions of the public, such as the 
freemen of a city, the tenants of a manor, ' 


(1) 15 O 460 (F B). . 
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or the inhabitants of a village; and such. 
rights commonly» bave their origin “in 
custom ; and thirdly, public rights in the 
full sense of the term which exist for the 
benefit of all the King's subjects, and the 
source of these is ordinarily dedication. 
There can “be no-doubt that the question 
which the learned Subordinate Judge 
_ addressed himeelf tu in this case was as to 
‘whether dedigation had been proved ; and 
holding that there was no evidence of 
dedication, he dismissed the suit. Thereby, 
it is complained, he disposed of the case on 
a wrong basis. 

It is true that the plaint refers to the 
pathway as a village pathway, though, as 
the learned Munsif points out, it may be 
said that the averments do not make it 
quite clear “whetker plaintifis claimed a 
right of easement by ‘prescriplion or a 
village pathway by custom, or a public 
pathway by dedication”. See para. 4 of the 
plaint in which “right of easement by pres- 
cription” is claimed by virtue of long, 
peaceful and open enjoyment as of right 
and without interruption, as well as “grant 
and agreement presumed from immemorial 
user’. Without construing the plaint very 
strictly, I think it may be fairly taken that 
what the plaintiffs intended to plead was a 
customary easement, not an easement 
proper, though custom was not expressly or 
specifically pleaded. The question would 
then arise if in that view the plaintiffs had 
given such evidence as would be sufficient 
to establish the custom they now sought to 
rely on. The learned Munsif points out that 
from the ‘evidence adduced, since the 
beginning of the trial, it appeared that the 
Plaintiffs relied on dedication. or presumed 
grant, and he also said that he would con- 
sider only the question of a public pathway, 
and ‘not of a village pathway. As his deci- 
sion went in favour of'the plaintiffs, natural- 
ly they did not complain. Be that as it 
might, I decided to examine the evidence 
for myself on-the-basis now urged for the 
first time by the dppellants, and having done 
s0, I may state at once I have come to the 
conclusion that the plaintiffs must still 
fail. 

As I have already indicated a customary 
right such asthe plaintiffs’ claim is not an 
easement properly so-called. An easement 
proper belongs to a determinate person or 
persons in respect of hisor their land. A 
congeries of persons, such as the inhabit- 
ants of a locality, unless incorporated asa 
aeterminate juridical person, cannot claim 
an easement. A customary right belongs 
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tono individual -in particular. It may be 
enj xed by anyone who inhabits a particular 
locality for the time being, or who belongs 
to the particular class entitled to the benent 
of the custom. Easements are, so to 
speak, privdle rights belonging lo parti- 
cular persons, while customary nghis 
are public righis annexed to the place in 
general. 

As was pointed out in Eshan Chandra 
v. Nil Mont Singh (2) at p. 857*, proof of a 
custcmary easement is immensely more 
difficult than proof of an easement within 
the provisions of s. 26, Limitation Act. The 
persons who rely on custom must prove that 
it was ancient, Continuons, peaceable, 
1easonable, certain and compulsory. In 
cther words, they must not only prove the 
elements required. under 8. 26, but something 
more. Here the evidence does not amount 
to more than that of user for the period of 
the ages of the several witnesses who 
deposed to it. Whether or not it is correct 
to say, as was said by the learned Judges in 
Ali Muhammad v. Sheikh Katu (3) at p. 2867, 
that if the evidence shows that tne right 
has been enjoyed fora considerable pericd, 
say 30 or 40 years, then the. burden of 
negativing-the right claimed is on those 
who deny its existence: it is unquestion- 
able, as was also pointed outin that case, 
thatthe enjoyment must have been as of 
right, and neither by violence nor by stealth, 
nor by leave asked from time to time. ‘The 
learned Advocate for the appellants relied 
very strongly on this case, but this is really 
of no assistance tohim. It helps him only 
so far as it, purports tolay down that we 
cannotin this country apply the principle 
of English common law that a custom is not 
proved, if ıt 16 not shown to have been 
enjoyed Írom time immemorial, but not so 
far as the nature and character of such 
enjoyment sie concerned. The appellants 
in this case are unable to point toa single 
statement in the oral testimony of any of 
the witnesses to the effect that the user of 
the pathway was as of right, or that it was 
not by leave takèn from anybody. All that 
is said is that the pathway was used “openly” 
and “without obstruction”. This, in my 
cpinion falle short of whst is required, 
keferring to a pathway south of the pathway 
in dispute, P. W. No. 1, one of the plaintiffs 
in the suit, stated as follows: 

ed pathway south of the plaint land is being`used 

Ro 36 O L J 280;70 Ind. Oas 263; A 1B 1923 Cal. 


rg of 35 O.—[Ed.] ete 
TPage of 36.0. L, J. Ra] 


l *Page of (1881) 17 Ch. D A Hd.) 
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without permission of anybody, or without exercise of 
force, or without obstruction.” 

But no such definite statement waa 
made regarding the pathway in suit. The 
evidence of user given on behalf of the 
plaintiffs would in fact be quite consistent 
with a case of permissive enjoyment, and in 
my opinion, therefore, it must fail as evi- 
dence of a customary easement. Then, 
ggain,on the case now made, the evidence 
is not effective from another point of view. 
If the pathway is claimed as a village 
pathway, and not as a public pathway, it 
is, in my opinion, necessary to show that the 
user was of the pathway as a village 
pathway. In other words, the evidence 
must be that it was used by the inhabitants 
of the village or villages concerned as such, 
and not as members of the general public. 
I cannot do better than refèr on this point 
to a case to which I drew the attention of the 
learned Advocate for the appellants in the 
course of argument, the case in Hammerton 
v. Honey (4) 88 explained by Cotton, L. J. in 
ide e La Warr v. Miles (5) at p. 5984. 

his is what Cotton, L. J. said: 

“In that case Hammerton v. Honey (4) what was 
attempted to be asserted was a claim of all the 
inhabitants of a village to use agreen for the 
purpoze of recreation. The evidence given was that 
all people, whether of the villageor not, had used 
it; and it was held that this evidence would not 
support a claim of right in respect of the inhabitants 
of that village. Some of the persons who used it 
happened to be inhabitants of the village, but there 
was no distinction atallas between their user and 
that ofall the rest of Her Majesty’s subjects, and, 
therefore, the user by all Her Majesty's subjects 
as such, the villagers not using it as villagers 
but as Her Majesty's subjects, did not afford any 
evidence in support of the claim sought to be 
established.” is 

The learned Advocate was unable to repel 
the force of this argument. The evidence 
of nearly all the witnesses in this case is 
that the pathway was being used nob only 
by the inhabitants of the village concerned, 
but by the public generally. Plaintiff Wit- 
ness No.1 says: ‘Disputed pathway isa 
public right of way. The public have been 
using it since my tenth year”. Plaintiff 
Witness No. 2 says: “i have known the 
disputed pathway as a public pathway”. 
(It may be pointed out that this witness is 
the person who drafted the plaint). Plaint- 
iff Witness No. 3 says: “It is used by every 
one”. Plaintiff Witness No. 4says: “Many 
persons used the same’. Plaintiff Witness 
No. 5 says: “We, the defendants (sic) 


(4) 876) 24 W R 603, 
(8) Q861) 17 Ch. D 538; 50 L J Oh, 154; 44 L T487; 
39 W R 809. 
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[plaintiffs ?] and the general public had been 
using the disputed pathway since I re- 
member”. Plaintiff Witness No. 7 says: 
“I know the disputed pathway which isa 
public pathway....., I saw many persons 
pass and re-pagss over the pathway”. Plaint- 
iff Witness No. 8 says: “The disputed 
pathway is a public way”. Plaintiff Witness 
No. 10yays: “Many men used that pathway. 
I had heard that the road was 8 public one. ` 
I saw many other pergons use the same.” 
Plaintiff Witness No. ll says: “The dijs- 
pated pathway is a public road”. On this 
evidence, which was all given in exumine- 
tion-in-ebief, it is futile for the plaintiffs to 
contend that the user which they proved 
in the case was referable only to the in- 
kabitants of the villages in question as such. 
On these grounds, therefore, in my opinion, 
the suit must fail. Treating the suit as one 
for a public pathway, itis obvious that tbe 
appeal must be held to be concluded by the 
findings of fact arrived at by the learned 
Subordinate Judge that there was no 
dedication. In any view of the case, the 
appeal must be and is accordingly dismissed 
with costs. The prayer for leave to appeal 
under s 15 of the Letters Patent is 
granted. 
S. Appeal dismissed. 
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LAHORE HIGH COURT 
Secand Civil Appeal No. 421 of 1937 

Octoher 6, 1937 

BHIDE, J. 
HANS RAJ AND ANoTABR—P LAINTIFFS— 
APPRLLANTS 
VvETSUS 
JAGAT SINGH AND ANOTABR—DRERNDANTS 

—~RESPOND&NTS mM 

LTori—Treapass—Suit for devolution—'Ohatra' built 
by defendant over lane in assertion of exclusive 
right to lane— Plaintiff alleging lane as joint—Held 
there was injury to plaintiff's righta and suit was 
competent. 

The defendant built a ‘chatra’ over a lane in 
assertion of an exclusive right to the lane. The 
plaintuf brought a suit for its demolition alleging 
that the lane wasjoint: 

Held, that the building of ‘chatra’ wasan injury 
ea the plaintiffs’ rights and the suit was maintain- 
able. i 


8. 0. A, from the decree of the District 
x udge, Ambala, dated February 10, 

Messrs, Achhru Ram, Balkishen (Pandit) 
and Inder Dev, for the Appellants. 

Mr. Puran Chand, for the Respondents. 

Judgment.—Plaintiffs sued in this case 
for demolition of a ‘chatra’ (over-hanging . 
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structure) built by the defendants over a 
lane, which plaintiffs alleged to bê joint. 
Defendants claimed that the lane was their 
exclusive property. The suit was dismissed 
by the trial Court and the learned District 
Judge has upheld the decisicn on the 
ground that the plaintiffs had no cause of 
action, as no damage was proved. Lam 
unable to accept this view. Inthe present 
instance the defendants had built. the 
‘chatra’ in assertion of an exclusive right to 
the lane and this itself woes obviously an 
‘injury’ so far as plaintiffs’ rights were con” 
cerned. The question whether the lane was 
or was not joint has not been decided. 

I must therefore accept this appeal and 
remand the case to the learned District 
Judge for giving a finding on that point 
and re-deciding the case according to law 
in the light of the above remarks. Costa 
to follow final decision. Parties to appear 
before the District Judge on October 25, 

8. Appeal allowed. 
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RANGOON HIGH COURT 
Second Civil Appeal No!327 of 1936 
April 7, 1937 : 
Mossty, J. 
AH YAN AND ANOTHHR-— APPELLANTS 
Versus 


PRESIDENT, WAKEMA MUNICIPAL 
COMMITTEE —Rgsronpent. 

Surety— Discharge of—Positive act on part | of 
obliges tothe prejudice of surety must be proved— 
Mere laches or acqutescence on his part is not enough. 

Mere laches of the obligee, or a mere passive 
acquiescence by the obligeein acts which are con- 
trary tothe conditions of a bond, is not sufficient 
of iteelf to relieve the sureties. Theremust be some 
positive act done by him to the prejudice of “the 
surety, or such degree of negligence, as to imply onn- 
nivance and amount to fraud. 

A stood surety to the Municipality for Ba Tax 
Oollector. There was -no condition in the surety 
bond that the Municipality should supervise the 
work of B. The bye-laws passed prescribing the 
supervision of Tax Collectors were only passed for 
a protection of the Municipality. On defalcation 
of B: 

Held, that in order to discharge A from liability 
for B it was necessary to show that the Municipa- 
lity was guilty of affirmative and not merely of. 
negative misconduct. 

Oase-law referred to.) 


8. O. A. from the judgment of the District 
Court, Myaungmya, in C. A. No. 18 of 1936. 

Mr. Rauf, for the Appellants. 

Mr. Wellington, for the Respondent. 

Judgment.—This second appeal is 
A a aaa a decree by which the appellants, 
who were ‘sureties forone Maung Ba U, 
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a Tax Collector for the Wakema Municipa- 
lity, were ordered to pay Rs. 2,373-6 6— 
the amount of the Tax Collector's defalca- 
tions—to the said Municipality. The only 
ground now argued is that the Municipa- 
lity omitted 40 do certain acts which their 
duty tothe sureties required them to do, 
and thereby impaired the remedy of the 
sureties against the principal debtor, there- 
by discharging the sureties (s. 139, Con- 
tract Act). It appears that the Municipal 
bye laws requirethes Secretary to see that 
the Tax Oollector did not keep more than 
Rs. 300 in his possession (r. 21). Some of 
the tax receipts in question had been en- 
trusted to the Tax Collector on April 1, 1933, 
otheis in July, and others in October. The 
defalcation was apparent on November 77, 
1933, when the Tax Oollector made a false 
repcrt of burglary. Some of the tax tickets 
were perhaps an unduly longtime in his 
hands. The Municipality had passed a 
resolution as long ago as November 1923, 
deciding that all Tax Collectors should send 
in areturn of the taxes collected once a 
week. This resolution appears to have been 
a dead letter until August 1933, when 
efforts were made to enforce it, but the 
Tax Oollector in question failed to send 
in any statements, and from then on, it 
would appear from the Auditors report, 
which has been putin in evidence (Ex. 1), 
that after the last credit of taxes by the 
Collector on September 2(), 1933, the Secre- 
tary failed to check the assessment rolls 
and verify the outstandings with the tax 
tickets, (vide r. 17, see p. 4, Ex. 1). Tt would 
appear, too, from the evidence of the then 
President, Maung Than Kywe, (p. 34 of 
the record), that the Commissioner was 
warning the Municipality about the out- 
standings. It is argued for the appellants 
that these failures on tbe part of the 
Municipality to check the tax collections 
and to see that the receipts were premptly 
credited were responsible forthe defalca- 
tion. There was nothing, of course, in the 
bond which bound the Municipality to 
supervise the work of the Tax Collector in 
this wav orin any other way. As was 
said in the leading case in John Mactag- 
gars v. William Watson (1) at pp. 539 
5404 by Lord Brougham : 

“Now the main reliance of the respondent, and 
which view the Court below fully shared, is upon 
the supposed fact of the Commisgoners having been 
careless in calling on Jeffrey to render accounts, 
and in other respects to orm his duty under 
the statute. They say that it was the office of the 

(1) (1836) 3 Cl. & F 525; 10 Bligh 618; 6 E R 1534. 

*Pages of (1836) 3 01, & F.—/|Hd,] : 
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Commissioners to see that he did properly discharge 


his duty: that the cautioner relied on their per- 


forming that office, and that their non-performance 
creates a case. which he never contemplated, and 
to which his suretyship cannot apply. Was it of 
no moment to obseivs that the performance of the 
statutory duties by Jeffrey was one” of the very 
things for which the obligation bound his surety ? 
Assuredly it is no argument against my being 
answerable fora man’s not doing a dertain thin 
that the party to whom I gave this obligation di 
not see that he did thething. I had myself under- 
taken for his doing it, and it is no discharge of 
my voluntery obligation that the other party, the 
obligee, did not see to his proceeding. The statute 
and the bond have the very same object of giving 
the creditors a double security against malversation 
of the trustee, the superintendence of the Oommis- 
gioners and the obligation of the surety. The 
argument of the respondent here, and by which he 
swayed the Oourt below, at once cuts off one of 
these securities, and leaves the creditors only pro- 
tected by the other. The duty incumbent on the 
Commissioners, as a pledge to them, continues; but 
that security they had without the bond, and I do 
not see how the bond oan avail them at all, or 
why it was to betaken if this argument prevails.” 
It is clear that mere laches of the obligee, 
or a mere passive acquiescence by the 
obligee in acis which are contrary to the 
conditions of a bond, is not sufficient of 
itself to relieve the sureties : see on this 
The Mayor, Aldermen and Citizens of 
Durham v. Fowler (2) at p. 417, John 
Mactaggart v. William Watson (1) cited 
above, Trent Navigation Co. v. Harley (3) 
and Samuell v. Howarth (4). It is neces- 
sary toshow, as was said in Mactaggart's 
čase (1) that the Municipality so conduc 


ted themselves as 
-“gither by their conduct they prevented the things 
from being done, or connived at their omissions, 
or ak led the person to do what he ought not to 
have done, or leave undone what he ought to have 
done, and that but for such conduct the omission 
or commission would not have happened.” 
Denman, J. said in The Mayor, Alderman 
and Citizens of Durham v. Fowler (2): 
“Lord Kingsdown's judgment in Black v. Ottoman 
Bank (5) puts the matter thus after referring to 
several other cases: ‘From these cases it is clear 
that upon the point now in dispute the rule at law 
and in equity is the same; that the mere passive 
inactivity of the person towhom the guarantee is 
given, hie neglect to call the principal debtor to 
account in reasonable time, and to enforce payment 
against him, does not discharge the security, that 
there must be some positive act done by him to the 
prejudice of the surety, or such degree of negl 
gence, as in the language of Wood, V. O. in y 
Dawson v Lawes (6)—to imply connivance and amount 
to fraud.’ Here again the language must be under- 
stood to mean at least connivance in acts contem- 


(2) (1888) 23 Q B D 394. 
138 (1608) 10 East 31; 113 E R 688. 
(4) (1817) 3 Mer. 272; 17 R R Bl. 
ta (1862) 6 LT (ng) 763; 15 Moore P O 472;8 Jur. 
(ng) 801; 10 W R 871. | ; 
(6) (1854) Kay 280; 69 E R119. 
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lating the probability of a defalcation, and sgo., 
eing guilty uf fraud upon thessureties, in the sense 
of assisting an act which must be detrimental to 
them.” | = eo Kf 
I do not think itis necessary to go into 
the further” point -raised in The Mayor, 
Aldermen and Citizens of Durhanv.Fowler 
(2) where it was said * `> 
“Btill we think that where the parties taking the 
bond are mere trustees for ratepayers, as the Oor- 
poration heré were and the Collector also a person ° 
who owed a ee the ratepayers, the sureties who 
had guaranteed the proper discharge of his duties 
have no right to shelter themselves under the 
neglect of its duty by the corporation m not in- 
sisting on the fulfilment of the very conditions of 
the bond tp which they are parties. The corporation 
may themselves be looked upon ‘as public officers’ as 
much as was the treasure in Lawder v, Lawder (1). 
It appears to me in the present case 
that it has not been shown that the Muni- 
cipality were guilty of affirmative but mére- - 
ly of negative misconduct. The case is. 
very similar to The Mayor, Aldermen and 
Citizens of Durham v. Fowler (2) where 
as was remarked : 
“Tf the Corporation had insisted on the regular 
weekly payments, as stipulated for, the Tax Ool- 
lector could never have kept in his hands the 
sums which were found to have been received and 
not paid over by him, and which were sought to 
be recovered by the plaintiffs against the sureties 


“in the action ” 


It was held there that the plaintiffs 
could not be held to have connived at the 
departure from the conditions of the bond 
in & sense amounting to more than mere 
passive inactivity. In the present case, as 
has been said, it was not part of the con- 
ditions of the bond that the Municipality 
should supervise the Tax Oollector and of 
course it was only for its own protection 
that bye-laws were pissed prescribing the 
methods of doing so. This appeal accor- 
dingly fails and is dismissed with costs. 

8 Appeal dismissed. - 

(DI. R7O0L5. 
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PATNA HIGH COURT 
-Givil Appeal No. 654 of 1934 
December 3, 1937 
DHAVLB, J. 
GHAMANDI MiSSHR—Degranpanr— | 
APPBLLANT 


Versus 
JAGARNATH MISSER AND OTABRS— 
RESPONDENTS 

Registration Act (XVI of 1908), 8. 17 (1) (b)— 
Dispute between tenants for possession of certain 
land — Proceedings under s3. 145, 146, Criminal 
Procedure Code (Act V of 1898)-—-Land attached— 
Compromise limiting and defining interests of « 

rtves—Compromise, tf requires registration— 
uit for recovery of land „brought six years afte 
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attachment under 3. 148, Ortminal Procedure Code, 
tf barred —Limtiation Act (IX of 1908), s. 23. - 

Proceedings under sa 145 and 146, Oriminal 
Procedure Oode, were taken in respect of a dispute 
amongst certain tenants regarding possession 
certain land and the land was attached. Subse- 
quently the parties entered into a compromise, 
which limited and defined for the future the 
interests of varieus tenants concerned who at one 
time had been holding the land as tenants-in- 
common or as jot tenants. The interesta created 
‘by the compromise weie exclusive of other parties 
and no party was to have any interest in the 

Mand allotted to other parties, as distinguished 
Xrom the previous state of things: 

Held, that the deed of compromise must be 
lealt with as a document amounting not merely to 
3 mere recital of facts but to something which in 

«itself created title, and as a document of title, it 
‘equired registration under s. 17 (1) (6) Registration 
Act. 


Suits brought for the recovery of property after 
tachment under s, 146, Oriminal Procedure Oode, 
Te cases of a continuing wrong within the meaning 
Ê sB, .23, Limitation -Act, and such suits brought 
tore’ than six years after attachment are not barred. 

Vurawan Singh v. Ramsarekh Stngh (5), followed. 


O. A. from the appellate decree of the 
ee First Court, Arrah, dated April 
“ay 

Messrs. Baldeo Sahay and Harinandan 
<ingh, for the Appellant. 

Messrs. S. K. Mitra, B. N. Mitter, Ram- 
warup Sinha and A. H. Fakhruddin for 
Whe Respondents. 

Judgment.—In 1912, the Maharaja of 
“omraon brought a Title Suit No. 102! 
—gainst a large number of tenants of Mauza 
Tagpura in respect of about 675 bighas of 

ewly accreted land. The suit was com- 
romised, the Maharaja admitting the 
mancy right of the defendants, and the 
sfendantg agreeing to pay rent to him. 
1 1920 there was a dispute regarding 10 
«ghas out of the land dealt with in the 
ut ‘of-1912, and this dispute was dealt with” 
y the Magistrate in a proceeding under 
. 145, Criminal Procedure Code, which 
3rminated in an attachment of the land 
ader a. 146. In 1932 the plaintiffs brought 
6 sult out of which this appeal arises, for a 
sclaration that out of the 10 bighas covered 
y those proceedings under s. 145, plaintifs 
og. l and 5 were entitled to 2 bighas 12 
whas 4 dhurs, plaintiffs Nos. 2 to 4 to 5 
ghas 13 kathas. Defendant No. | contested 
e suit and claimed that the entire 
* bighas was his. Defendant No. 2 claimed 
part of the 10 -bighas. There were other 
aters raised below which itis not neces- 
ty to state now in view of the limited cha- 
ster of the contentions before me. 
~The trial Court came to the conclusion 

t the plaintifs had not made out the 

e they had set up tothe land claimed 
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by them. Plaintiff's case was that in 
lyi4 tnere had been an amicable arrange- 
ment, or private partition, between the 
BS & 
result of which the plaintiffs had received 
and come into- possession of the land now 
claimed by them. The learned Munsif 
found that this allegation was not made 
out. The only other evidence adduced on 
behult of the plaintifis in support of their 
title to the specific parcel of lund now 
claimed, was a petition of compromise put 
in before the Magistrate after his order of 
attachment, and this petition of compro» 
mise speaks of plaintifis Nos. 2 to 4 keeping 
in future 5 bighas 13 kathas, and soon. ‘This 
petition of compromise was not acted upon 
by the Magistrate because some of the 
parties to the proceedings, in particular, 
defendants Nos. 3 to 8 who bad received 8 
out of the 10 disputed bighas under a 
mortgage from defendant No. 1, refused to 
join. The question thus arose before the 
jearned Munsif whether this compromise 
could be treated as evidence even though 
it was not registered. The learned Munsif 
was of opinion that the comprise petition 
must be taken to be a non testameneary in- 
strument declaring the plaintifs’ rignt of 
possession forthe firsttime, and that as it 
was not registered under s. 17 (1) (b), 
Registration Act, it must be excluded from 
the evidence, the land being worth more 
than Rs. 100, In this view he dismissed 
the suit. Plaintifis appealed, and the Sub- 
ordinate Judge ‘came to the conclusion that 
the compromise petition did not require 


registration because it 

“merely embodied an arrangement between the 
plaintiffs and defendants Nos, l and 2, by which they 
made up the dispute among them regarding the 
disputed land, so as to release the disputed land 
from the attachment made by the Magistrate.” 

According to him, 

“the compromise petition did not create or ex- 
tingoish the right ot any party therem over 
the disputed land, but it merely disclosed the 
exigting state of things with regard to the 
disputed land before the attachment and sale by the 
Mayistrate, ” 
and it was admissible in evidence “as con- 
taining an admission of the parties regarde 
ing tueir rights to bae disputed land.” He 
acuordingly decreed the suit. Defendants 
No. i appeals, and two contentions ure ade 
vanced on his behalf. ‘he ftirat contention 
18 that the compromise petition comes within 
s. 17 (1) (b), Registration Act, and 19, there- 
tore, inadmissible in evidence on the ground 
of want ot registration ; and the second 
contention is that the suit of the plaiatuts 
is barred by tne limitation of six years 


958 
under Art, 120, of Sch. I, Limitation Act. Be- 
fore dealing with the question whether the 
petition of compromise after the Magis- 
trate’s order of attachment comes within 
B. 17 (1) (b) of the Registration Act, I 
ought to refer to a point on which there 
has been a difference of opinion between 
the lower Courts and regarding which 
tbere has been some contention befcre me. 
As I have already said, it was the plain- 
tiffs’ case that in 1914, after the termina- 
tion of the title suit of the Maharaja of 
Dumraon, there was a private partition or 
amicable arrangement among the defen- 
dants of that suit, In accordance with 
‘which the plaintiffs got the areas now 
claimed by them. The learned Munsif 
held on the evidence that this private 
partition was “a mere myth.” The learned 
Subordinate Judge, on the other hand, 
proceeded on tke footing that it was com- 
mon ground between the plaintiffs and 
defendant No. 1 that there was an amicable 
Partition of the land contained in the 
large plots Nos. 1098 and ‘1303, out of which 
10 bighas are now in suit. The learned Sub- 
ordinate Judge observed that the proceed- 
ing under s. 145, in which the parties to 
the present suit all appear to have assert- 
ed their interest in the disputed land, 
‘‘presupposes, a batwara of the land among 
the parties, since no such proceeding would 
have arisen* in the case of., joint 
possession. l : 

The Advocate-General, who appears for 
the appellant, contends: that the lower 
Appellate Court was in error in taking it 
that an amicable partition was common 
ground between the parties, and points out 
that the amicable partition meant by the 
plaintiffs is a partition among the large 
number of defendants in the Maharaja’s 
suit, while the partition admitted by de: 
fendant No. lis a partition between him and 
his co sharers. If an amicable partition of 
one and the same subject-matter had been 
common ground, it is difficult to imagine 
the plaintiffs adducing evidence on the 
point—evidence which has been referred to 
by the learned Munsif. It is not for this 
Court to weigh the evidence bearing on a 
question of fact, but by way of reinforcing 
the finding of the learned Munsif, the 
Advocate-General has referred to the 
statement of P, W. No. 1 (a son of plaintiff 
No. 2) in his croéé-examination (against 
the allegation in his examination-in-chief 
of a private partition in 1914) to the effect 
that there was no batwara after the com- 
promise with the Maharaja. The observa- 
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tion of the Subordinate Judge that th: 
proceeding under s. 145 presuppcses 

batwara of the land ‘among the parties t 
the proceeding, is „on the face of 4 
erroneous, since it is obvious that eve 
without a batwara, some of the defendant 
in the Maharaja's suit may have take. 
possession of such land as they could, an 
that this may have led tothe proceeding 
under s. 145, but in my ‘opinion, nothin 
of great importance turns,upon the state c 
things prior to the proceeding unde 
s. 145, and that for this reason, M 
Mitra, who appears for the plaintiffs, ha 
had to argue that’ the plaintiffs fror 
amofig the defendants in the Maharaja 
suit must have come into possession 1 
accordance with their title after the tel 
mination of the suit of the Maharaja, tha 
it is to this point, we must’ look for th: 
title of the plaintiffs, and that the pet 
tion of compromise, which came after th 
attachment of the disputed land unde 
s. 146, Criminal Procedure Code, merel 
recognized the existing state of things. > 
does not, however, appear why such posser 
sion as there was before the proceeding 
under s. 145 must be taken to be in accort 
ance with the titles of the parties, eve 
though it did admittedly lead to a disput 
which had to be dealt with under a. 14. 
The learned Subordinate Judge has oven 
looked the evidence of the mortgage < 
defendant No. 1 in favour of defendant 
Nos. 3’ to 8, when he observes that th 
petition of compromise merely disclosed tb 
existing state of things with regard to tł 
disputed land before the attachment t 
the Magistrate. The petition of compromlt 
does not purport to have done 80, and rea 
eas a whole leaves no doubt thai—to put it» 
the very lowest-—it limited and defined tt 
interests of the various tenants concerne 
who at one time had been holding the lan 
either as tenants-in-common Or a8 Jol 
tenants. Thus as regards plaintiffs Nos. 

and 3, and (the father of) plaintiff No. 4 
says that 5 bighas 13 kathas will remain b 
their possession, while regards other parti 
to the proceeding under s. 149 ib give 
certain details and summarizes them t 
saying that as to the portion of A 
attached land which has been given 

patties Nos, 2, 3,4, 5 and 1—“jo fare 
2,3, 4, 5 and7 ke mila har’—it will rema 
in the possession of those people who ha 
other land on the west. What could a pet 
tion of this kind mean but that each party 
interest was to be limited in future to tl 
specific parcel of land allotted to hiv 
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under the document, that this interest 
was exclusive of the other parties, and 
‘that no party was to have any interest 
in-the lands allotted to other parties, as 
distinguished from the previous state of 
-things when the disputed land was held 
by’ all the ° parties either as tenants in- 
common or as joint tenants? Nor has the 
learned Subordinate- Judge professed ta 
act-on “any evidence in observing that the 
petition of compromise merely disclosed 
the existing state of things with regard to 
the disputed land before the attachment, 
etc. The petition of compromise must, in 
my opinion, be clearly dealt with as a 
document amounting not merely to a more 
recital of fact but, to something which 
in itself creates title, the important dis- 
tinction pointed out by Viscount Dune- 
din in Bageshwart Charan Singh v. Jagan- 
nath-Kuart (1), As a document of title, 
it clearly required registration and was 
therefore rightly excluded from con- 
sideration by the trial Court. It is not 
pretended on behalf of the respondents 
that there was any other evidence on 
which the lower Appellate Court could 
have or has relied in finding the plain- 
tiffs’ title, for I have already dealt with 
the observations of the lower Appellate 
Court regarding the amicable partition on 
which Mr. Mitra laid some stress, and 
from which he argued, as I have already 
Stated, that the plaintifs must have 
been in possession of some land “before 
the proceeding under s. 149 by virtue of 
their title. That title is an entirely 
different matter from the title, if: ‘any, 
based on the compromise petition, for it 
was clearly the title of a tenant-in com- 
mon or a joint tenant, The finding of the 
‘lower Appellate Court as regards the plain- 
tiffs’ title is thus clearly untenable in 
‘law and must be replaced by the finding 
of the trial Oourt to the contrary on that 
‘point. ; 

As regards limitation, the Advocate- 
‘General contended on the authority in 
Raja of Vankatagiri v. Isakapalli Subbiah 
(2), that the present suit was barred by 
limitation, because it was brought more 
than six years after the attachment order 
under s. 146, Criminal Procedure Code. The 
authority referred to by the Advocate- 
General was discussed in Brojendra Kishore 


(1) 1} Pat 272; 136 Ind. Cas, 798; A IR 1932 
PO 55;591 A180. 8 O WN 43:38 O WN 250; 
35 L W 217; (1932) A LJ 186;55 O LJ 136; 63 

L J 286; 34 Bom L R463; Ind, Rul. (1832) 

O142;13 P L T 279; (1982) M W N 660(P 0). 

(2) 26 M 410... 
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Roy v. Sarojini Ray (3), where it was 
held that these are cases ofa continuing 
wrong so that -no question of limitation 
could arise. The Advocate General refer- 
ted to the -observations in Brojendra 
Kishore’s case (3), that the answer to 
the question when does the right to sue 
accrue, must dependon the circumstances 
of the particular case, but that observa- 
‘tion bas no reference to the consideration 
on which the Advocate-General sought to 
place some reliance, viz, whether or not 
there was a dispossession of the plaintiffs 
prior to the proceeding under s. 145. The 
Advosate-General referred to this consi- 
deralion because of the raling in Panna 
Lal Biswas v. Panchu Ruidas (4), but it 
seems to me that even this decision is 
against the contention that suits brought 
for the recovery of property after attach- 
ment under 8, 146 are cases of a con- 
tinuing wrong. It is, however, not necessary 
to deal with the point in detail, because 
I am quite clearly bound by the decision 
of this Court in Jurawan Singh v. Ram- 
sarekh Singh (5), in which the ‘contention 
that the plaintiff had been dispossessed 
prior tothe proceeding under s. 145 was 
expressly negatived by the learned Judges, 
who nevertheless held, foliowing Brojendra 
Kishore Roy's case (3), that such cases 
are cases of a continuing wrong 
within s. 23, Limitation Act. ‘The appel- 
lant’s contention that the suit is barred 
by limitation must, therefore, be overruled. 
The appeal, however, succeeds on the ques- 
tion of title. The decree of the lower 
Appellate Court is reversed and that of 
the trial Gourt restored with costs through- 
out against plaintiffs. Leave to appeal is 
refused. 

DR œ Appeal allowed. 
< 9 20 O WN 481; 31 Ind, Oas. 242; A I R1916 
Oal 751; 32.0 LJ 283. 
(4) 49.0 544; 65 Ind. Oas.200; AI R 1922 Oal 


419: 26 O W N 432. 


(5) 12 Pat 261; 148 Ind. Oas. 561; A I R 1933 Pat 
334: 14 P LT 118; 6 R P 620. 
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Oriminal Revision Application No. 83 of 
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May 5, 1938 

Tuomas, O. J. 

Musammat SHAKURA AND OTHRRS— 

APPLIOANTS 

versus 


Musammat NASIRA—Opposits Party 
Criminal Procedure Code (Act V of 1898), a, 539-B 
—No memorandum of local inspection—Con- 
pistion, if should be set aside, s 
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Non-compliance with the direction in s. 539-B, 
Criminal Procedure Code, to make 8 memorandum 
of local inspection does not vitiate the trial, such 
an omission 18 an irregularity, unless it is proved 
that the accused is prejudiced, and where the 
conviction is not based on the local inspection, it 
cannot be set aside. Jwala Singh v. King-Emperor (1), 
distinguished. 

Or. R. App. against the order of the Bes- 
gions dJuage, Fyzabad, dated April 21, 
1938. 

Mr. H. H. Zaidi, for the Applicant. 

Order.— This is un application in revision 
against the order of the learned Sessions 
Judge of Fyzabad, dated April 21, 1938, 
upholding the order of the learned Magis- 
trate of Sultanpur, dated April 9, 1838, 
convicting the applicants. 

The case has been very carefully tried 
by the learned Magistarate. He convicted 
the three applicants and fined one Rs. 20 
and the other two Rs. 10 each. He made 
a local inspection, but unfortunately did 
not record a memorandum of his inspec- 
tion as required under s. 539-B, Criminal 
Procedure (ode, and this is the main 
ground of objection argued before me in 
this application. The learned Counsel for 
the applicant relies on the case of Jwala 
Singh v., King Emperor reported in 110 Ind. 
Oas. 463 (1) which, to some extent, supports 
‘the contention of the learned Counsel, In 
my opinion this caseis no authority for 
‘the proposition that a conviction must be 
set aside in a caselike the present one 
“where the local inspection was not made 
the basis for conviction. The learned 
Oounsel has conceded before me that the 
conviction of the applicants is not based 
on the local inspection. In my opinion 
non-compliance with the direction in 
s. 539 B to make a memorandum of local 
inspection does not vitiate the trial, such 
an omission is an irregularity, ‘unless it 
was proved that the accused was prejudiced. 
I am clearly of opinion that the accused 
was not prejudiced in this case: 

It was further argued that no damage 
has been proved. In the present case the 
learned Magistrate has accepted the com- 
plainant’s story that she found the buffalo 
grazing inher field, and I should have 
thought that this necessarıly involved 
damage. The applicants had no right of 
private defence of property. 

In my opinion there is no substance in 
this application, and I summarily reject it. 

Dae Application rejected. 
ann Ind, Oas, 463; A 


IR 1928 L 9; 
J 719; 10 A I Or R 435, re nee 
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LAHORE HIGH COURT 
Second Oivil Appeal*No. 340 of 1937 
October 8, 1937 

BEIDE, J. s 
AMOLAK CHAND — DAFENDANT— 
JUDGMENT DEBTOR — Å PPELLANT 
VET8UB 
HOSHIAR SINGH — P LAINTIFE— 
Dporgn- HoLDiR—RBEPONDENT 

Limitation Act (IX of 1908), Sch I, Art. 182—s Ap- 
plication for payment of money redlized in execution, 
af step-in-atd. ee. 

The payment of money after realization 18 a pure- 
ly ministerial act when there is no dispute about 
it. Unless an application “ advances or furthers" 
execution, it cannot be held to be a step-in-aid of 
execution, An application, therefore, for the pay- 
ment of money realized in execution does not ad- 
vance or furtherthe execution and- is not step-in- 
aid of execution under Art, 182, Limitation Act and, 
therefore, does not save time Kasuv. Atar Singh 
(2) and Ghanaya Lal v. Nathu Ram (3), relied on. 

5. CG. A. from au order of the District 
Judge, Delhi, dated December 19, 1936. 

Mr. R. L. Anand I, for the Appellant. 

Mr. Dharam Bhusan for the Respondent. 

Judgment.—The sole point for decision 
in this second appeal is whether an appli- 
cation for payment of money realized in 
execution of a decree is a “step-in-aid” of 
execution within the meaning of Art. 182, 
Limitation Act and saves limitation. The 
learned District Judge has held that it 


‘does, following Balaguruswamt Natcken v. 


Guruswami Näicken (1), in preference to 
Kasu v. Atar Singh (2). He has distinguished 
the latter case on the ground that the 
money was realized in execution in the 
present case while it was paid voluntarily 
in Kasu vy. Atar Singh (2). 1 think, hows 
ever, that the reasoning of the latter ruling 
upplies to payment of money realized in 
execution also. The question for considera- 
tion is whether an application for payment 
of money realized in execution can be con- 
sidered to be a step-in aid of execution. 
As pointed out in a Full Bench ruling of 
this Uourt reported in Ghanaya Lal v. 
Nathu Ram (3), unless an application ‘‘ad- 
vances or furthers” execution, it cannot be 
held to be a step-in-aid of execution. Now 
even if money has been realized in execu- 
tion, can an application for its payment 
be said to advance or further execution 
of the decree in any way? I think it doet 
not. In Madras, it appears to have been helc 
that it does, but the Madras, view has beer 


(1) A I R1925 Mad. 703, 87 Ind, Oas. 939; 48 ML > 
(2) 103 P R 1908; 142 P W R 1908; 207 P L R 190 


F B). i 
: o, A IR 1931 Leb, 81; 131 Ind, Gas, 100; 13 Laly 
153; 33 P L R 84; Ind. Ral. (1931) Lah. 373 (F B). 
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assented from by the Full Bench in Kasu 

. Atar Singh (2).°As pointed out in the later 
Tuling, pavment after realization is a purely 
ministerial act'when there is no dispute about 
it. I therefore hold that the learned Dis- 
trict Judge's view cannot he sustained and 
the applfcation for execution was time- 
barred. In view of this finding the cross- 
objections must fail. I accept the appeal 
aad dismiss,the cross-objections, but in 
view. of all the circumstances, leave the 
parties to bear their costs. 


5. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Rule No. 694 of 1937 
June 4, 1937 
: M. O. Guosr, J. 
Srimati ANNAPURNA GHOSE ANp of HERs 
—~DRFENDANTS— PRTITIONBRS 


st versus - 
RAMBESWAR GUHA-—PLAINTIFR AND 


- ANOTSBER—OpPosITs PARTY 

Court Fees Act (VII of 1870), 8..7 Civ) (ce), (dy— 
Prayers in plaint that (1) plaintiff's title to proper- 
ty be declared and possession confirmed, (2) decree 
given to defendant as claimants of . property. be 
declared void, and| (3) for injunction not to disturb 
plaintiff's possession—Amendment deleting first 

ayer—Sutt, whether still one for declaration— 

eclaratory suitwith consequential relief—Plaint- 
ifs valuation easy to be questioned—Oourt can re- 
quire plaintiff to correct valuation. 

Where the prayers in the plaint are (1) that the 
plaintiff's title tothe property be declared and his 
possession thereof be confirmed; (2) that the decres 
obtained by the defendants as claimants of proper- 
ty was void and inoperative as against the plaint- 
iff; (3) that a permanent injunction be issued 
against the defendants that they may never disterb 


amendment that his prayer (1) be deleted, 
vis., the declaration of his title and confirmation of 
possession, but he keeps the other two prayers, 
these prayers cannot be granted to the plaintiff 
unless he proves his own title tothe property and 
his possession thereof. The suit inspite of amend- 
ment is in effect a suit for declaration of the plaint- 
iffs title to the property and permanent injunction 
against the defendants that they may not disturb 
his possession, The suit being a declaratory Buit 
comes under s.7 (4) (o), Court Fees Act, to obtain 
a declaratory decree or order where consequential 
relief is prayed and (d) to obtain an injunction. 
In a declaratory suit with consequential relief the 
pantit has the option to value the relief claimed 
ut where the Oourt finds it easy to question such 
valuation, the Qourt can require the plaintiff to 
correct the valuation. Narayangunge Central Oo- 
operative Sale and|Supply Society, Ltd. v. Mafisud- 
din Ahmed (1), relied on 


O. Rule from;an order of the District 
pise, 24-Pargana at Alipore, dated 
arch 15, 19387, 5 - u ae a eys 


the poen of the plaintiff and the plaintiff wants . 
by his 
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Mesara. Panchanan Ghose and Pares Nath 
Mukherjee (Jr.), for the Petitioners. 


Mr. Satindra Nath Ray Chaudhury, for 
the Opposite Party. 


Order.—This is an application under 
s. 115, Oivil Procedure Oode, by the defen- 
dants in a case where the plaint was re- 
turned by the trial Court to the plaintiff for 
presentation in the Court of a Subordinate 
Judge and in appeal that order was set 
aside and the Munsif was directed to try 
the suit. Upon hearing the learned Advo- 
cates on both sides, it appears that the 
dispute in this case relates to a house in 
Dumdum. The case of the plaintiff opposite 
party No. 1 asset out in his plaint is that 
the plaintiff was a contractor against whom 
many.-people had abtained decrees, that the 
house in question which belonged to the 
plaintiff was sold in execution of a decree 
in 1916 and purchased in March 1916 by 
one Sher Ali, that thereafter the plaintiff 
in August 1916 bought the house from Sher 
Ali in the names of the five defendants, two 
of whom are his sons-in-law and thereafter 
paid the mortgage in respect of the house 
and has since then been possessing and 
occupying it as his own house but that the 
defendants recently made a wrongful 
claim that they were the owners of the 
house which they had let out to opposite 
party No. 2, son of opposite party No. 1 
and they instituted a suit against opposite 
party No.2 for ejection and recovery of 
khas possession and they obtainad a decree 
in that suit and by such action of the 
defendants the plaintiff's title has become 
clouded and it has become necessary for 
the plaintiff to have his title to the house 
declared and to have his possession therein 
confirmed and for issue of a permanent 
injunction against the defendants from 
executing their decrees. The suit bein 
a suit for a declaration with consequentia 
relief was valued in the plaint at Rs. 20. 
The defendants raised a preliminary ques- 
tion on the valuation and pecuniary Juris- 
diction of the cols goes Snes a 

ing the evidence On 
sean yen that in August 1916, the 
house had been bought from Sher Ali at 
Rs. 3,700 and that afterwards a sum of 
Ra. 3,080 was paid in full payment of the 
mortgage dues. Thereupon, the Munsif 
held that the value of the subject-matter 
of the suit exceeded Rs. 2,000 and the suit 
could not be tried by him. A. petition for 
amendment of the plaint was pul in by the 
plaintiff praying that the prayer for dece 
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laration of title be deleted as an unneces- 
sary prayer. The Munsif rejected that 
. petition. In appeal, the leained District 
Judge allowed the amendment and there- 
after came to the conclusion that the plaint 
as if stood was valued properly and the 
Munsif had jurisdiction to try the suit. 
Now the prayers in the plaint are these: 
(1) that the plaintiff's title to the house 
be declared and his possession thereof be 
confirmed ; (2) that the decree in the suit 
of 1930 obtained by the defendants was 
void and inoperative as against the plain 
tiff; that a permanent injunction be 
issued against the defendants that they may 
never disturb the possession cf the plain- 
tiff. 

What in effect the plaintiff wanted by 
his amendment was that his prayer (1) be 
‘deleted, viz., the declaration of his title and 
confirmation of possession, but he kept 
the other two prayers, viz., that the decree 
in the suit of 1930 obtained by the de- 
fendant against opposite party No. 2 should 
be declared void against him and an in- 
junction should be passed against the 
defendants that they should never disturb 
the possession of the plaintiff. It is clear 
that these prayers cannot be granted to 
the plaintiff unless he proves his own title 
to the house and, his possession thereof. If 
the prayer. for declaration of title and 
confirmation of possession goes, these two 
prayers necessarily go away with it. The 
three are inseparable. No decree for a per- 
manent injunction against the defendants 
not to disturb the plaintiff's possession can 
be granted unless the plaintiff proves his 
right and possession. The suit inspite 
of amendment is in effect a suit for dec- 
laration of the plaintiff's title to the house 
and permanent injunction against the de- 
fendants that they may not disturb his 
possession. The suit being a declaratory 
suit, comes under s. 7 (4) (c) to obtain a 
declaratory decree or order where con- 
sequential relief is prayed and (d) to obtain 
an injunction. In such a suit, the amount 
of court-fee payable is computed according 
tothe amount at which the relief sought 
is valued in the plaint. This was the sec- 
tion up to 1935 when a clause was added, 
“subject to the provision of s. 8 (0), Bec- 
tion 8 (e) is in these terms: 

“Ifthe Court is of opinion that the subject-matter 
of any suit has bean wrongly valued, it may revise 
the valuation, determine the correct valuation and 
may „hold such enquiry as it thinks fit for such pur- 

oBS 


Now the Munsif held an enquiry and 
found thet in 1916 a sum of Rs. 5,700 had 
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been paid to acquire the title to the house 
free of mortgage, It could hardly be said 
that the house, which was worth Rs, 5,700 
in 1916, was worth only Rs. 20 in 1935. 
The value of the house as the Munsif found 
must be much above Rs. 2,000 and the 
Munsif therefore had no jurisdiction to 
try the suit. The learned Advocate for the 
plaintiff quoted a great many cases in 
support of his proposition that the plaintiff 
has the option in a declaratory suit to 
value the relief claimed and the Court has 
no right to question that valuation. The 
latest care on the point is that in 
Narayangunge Central Co-operative Sale 
and Supply Society, Ltd. v. Mafizuddin 
Ahmed (1). In that case all the previous 
cases were discussed. The conclusion of 
the Full Bench in that case was that : 

“Where in suite to obtain a declaratory decree or 
order where consequential relief is prayed for and 
in suits to obtain an injanction falling within cls. (c) 
and (d), sub-s (4), 8. 7, Oourt Fees Act, the Oourt 
finds that the relief claimed hag been under-valued 
by the plaintiff, the Court is entitled under O. VIL - 
r. 11 of the Code to require the plaintiff to correct 
the valuation. But so long as there are no rules 
framed unders 9, Suits Valuation Act, the Oourt 
would have no standard before it on which it may 
regard the plaintiff's valuation as an under-valuation 
and its power of creation would have to be exercised 
on that footing.” 

There can be no doubt that in many 
cases it is impossible for the Court on the 
facts stated to question the plaintiff's 
Valuation. But there are again other cases 
where. it is quite easy to question the 
plaintiff's valuation. In the Full Bench 
case, there was a decree of Rs. 11,000 odd 
against the plaintiff. He instituted a sait 
in the Munsiff’s Oourt for a declaration 
that the said decree was void as against 
him and prayed for an injunction restrain- 
ing the defendants from executing that 
decree against him. He valued the sult at 
Rs 49. The Full Bench observed : 

“The value of the suit would depend upon the 
property of the plaintiff which was jeopardised by 
the decree and if the plaintifi had no property 
beyond Ks. 49, the suit was rightly valued.” 

They quoted the view of the Privy 
Oouncil that the value of the property might 
be Rs. 1,000 while the execution debt might 
be Ks. 10,000 that it is only if the execution 
debt is less than the value of the property 
that its amount affecis the value of the suit, 
Now, in the present case there is no ques- 
tion as the plaintiff has stated in the plaint 
that bis title to the house has become 
clouded and he wants a declaration of his 
title to the house and he wants a permanent 


(1) 38 O W N 589; 149 Ind. Oas. 8; AIR 1934 Ñ 
Oal. 448; 610 798; 590 L J 233; 6 R O 533 (FB). 
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injunction against the defendants restrain- 
ing them from interfering with his posses- 
sion. Here, there can be no doubt that the 
valué of the injunction wanted by him is 
measured by the value of the house which 
was Rs. 9,700 in 1916 and must be at least 
over Rs. 2,000 in 1935 The Rule is made 
absolute and the order of the District J udg9 
18 set saide and that of the Munsiff restored 
with costs in this. Court, hearing-fee two 
gold mohurs. . The plaint will be returned 
for presentation before the Subordinate 
Judge who will decide the actual value of 
me suit and demand oourt-fees according- 
ye i 


B. Rule made absolute. 
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l ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 70 and 158 of 1934 
January 6, 1938 
OOLLISTER AND BAJPAI, JJ. 
Musammat KOMAL—PLAINTIpR—- 
APPELLANT 


VETEUS 
GUR CHARAN PRASAD AND oragres— 
3 DayaNDANTS— RESPONDENTS 
origage-—-Joint Hindu family—Mortgage of share 
eee member by person not mee it— 
Widow of deceased of age, and really entitled to 
inherit share—Sutt on such mortgage—Widow, if 
bound by decree—Widow, if necessary party—~No 
consent of widow—B8, 41, Tranafer of Property Act 
(IV of 1882), tf appliss—Suit by widow for declara- 
tion that she is not bound by decree—Duty ofeOourt 
while giving reltef—Remedy of mortgagee—Widow 
tn possession as could be obtained in ‘circumstances 
of case—Sutt by her for mere declaration under 
8, 42, ries Relief Act (I of 1877), if bad—Hvi- 
dence Act (I of 1872), ss. 35, 79—U Pp. Muntcipals- 
ties von (71 of tore), 8. 206 (8), cl. G) (b)—Entry 
in register—r resumption -Admissibility — 
of entry, if admissible, Á AA OpY 
Only a widow who is of age, of a deceased Hindu 
can mortgage the property which she is entitled to 
inherit. No one excepting the widow can assume 
any dominion over the property and create a mort- 
mgage or enter into any transaction in connec 
‘ion with it. Therefore, the mortgage of the share 
of the deceased by any other member who is un- 
PUS on e e declaration that the deceased 
unmarried or jasusless, i indi 
shor: ig not binding on 
n a suit on such a mortgage against the - 
tor thereof, when there ig nothing to show thet the 
deceased whose share is included in the mortgage 
wroperty had anything to do withthe negotiations 
eading up to the mortgage, his widow cannot be 
said to be substantially represented. She being a 
serson claiming a paramount title to the mortgage 
ee we cannot be litigated in such a suit, 
annot be even a necessary party. Radha K 4 
7. Reoti Singh (6) and Gaia v. Manna Lat (N), 
bian h 
k as no jurisdiction to sell the 
H: widow who is nota party to the Bana 
Toperly represented on ths record and as against 
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such person the decrees or sales under them are 
void Khtaraj Mal v. Daim (10), relied on. 

When nothing has been done by tha widow by 
which her consent can be implied in allowing the 
executor to pose as an ostensible owner,s 41, Trans- 
fer’ of Property Ack, oan have no application. g 

Therefore, when a decres has been passed on -the 
mortgage and ths widow filesa suit for declaration 
that it is not binding on her, the Gourt should be 
guided by judicial principles and eqaitable con- 
siderations, while granting the relief. It is quite 
true that Courts of Equity are not restrained in 
the same way in which Oourts of Confmon Law are 
restrained and the former Oourts cen adjust their 
decrees so as to meet certain exigencies, and they 
may vary, qualify, restrain and model their remedy 
in order to control the equibies and substantial 
rights of all the parties, and if there is no equity 
in favour of the mortgagee against the widow, he 
must content himself with such claims ashe may 
have against his own mortgagor and the widow is 
entitled to the declaration claimed. General Mana- 
ger of the Raj Durbhanga v. Maharaja Ooomar 
Ramaput Singh (8) and Jafri Begam v. Amir 
Mohamad Khan ai, distinguished. 

Where the plaintiff before instituting the suit 
for a mere declaration under s. 42, Specific Relef 

Act, had obtained mutation of her name over gemin- 
dart property. as well as house property, and such 
Possession as could be cbtained under the circum- 
stances of the case had been obtained by her the 
plaintiff's suit does not offend any provision of law 
contained in s. 42, Specific Relief Act. [p. 267, col, ly 

The death register is maintained by the Municipa 
Board under the Municipalities Act, and a form is 
prescribed by the Municipal Manual which is adopt~ 
ed with certain modifications by different Munici- 
palities in the United Provinces. The registers are 
kept under s. 298 (2), cl. J (b) United Provinces 
Municipalities Act, and are admissible in evidenes 
unders 35, Evidence Act. The correctness of the copies 
has to be presumed under s. 79, Evidence Act, and 
there is ‘further a specific provision (s 330) under 
the Municipalities Act, which lays down the mode of 
proof of Municipal records. The copy is admissible 
in evidence not merely to prove the death of a per- 
son but also other relevant matters appearing on 
the record. Shtb Deo Misra v. Ram Prasad (l) and 
Anwari Jan v. Baldua (2), relied on. [p. 266, col. 2.] 
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Bajpal, J—This is a first appeal by 
Musammat Komal and connected with it 
is First Appeal No. 158 of 1934 by Khelari 
Das, continued after his death by Musam- 
mat Basmati, bis widow. Both appeals 
arise out of a suit brought by Musammat 
Komal against Khelari Das, defendant 
No. 1, and Gurcharan Prasad and others, 
defendants Nos. 2 to 7, the representatives 
of Rai Bahadur Batuk Prasad, and it will 
be convenient to dispose of the two appeals 
by a single judgment. The suit was for 
a declaration that ‘one-third share in 


"by his third wife. 


$ 
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each of the properties mentioned at the 
foot of the plaint. which had been mort- 
gaged by Khelari Das to the late Rai 
Bahadur Batuk Prasad, was owned and 
possessed by the plaintiff asthe widow of 
Jangi Lal deceased and was not liable to 
sale to satisfy the mortgage debts for which 
the above mentioned share was alleged.to 
be liable under decree No. 111 of 1927 of 
the Court of the Subordinate Judge of 
Benares as modified by decree No. 266 of 
1928 of the High Court at Allahabad and 
that the said decrees were ineffectual and 
inoperative as against the plaintiff's share 
in the property. The Court below gave a 
peculiar declaration which will be men- 
tioned later, and both Musammat Komal 
and Khelari Das were dissatisfied with 
the decision of the learned Civil Judge 
and hence the two appeals before us. 
The allegations on which the plaintiff 
brought the suit might be set forth. One 
Parshotam Das had four sons, (1) Khelari 
Das, by his first wife, (2) Hori Lal, deceas- 
ed, by his second wife, (3) Jangi Lal 
deceased and (4) Kripa Nidhan, deceased, 
All these sons were 
members of ajoint Hindu family possess- 
ed of considerable house. property in the 
Oity of Benares and some small items of 
zemindari property in the District of 
Benares and “they remained joint till the 
death of Hori Lal which took place on 
May 28, 1922. The plaintiff alleged that 
she was first married on or about May 3, 
1912, to Hori Lal and after his death in 
May 1922 was remarried to his younger 
step-brother, Jangi Lal, according to the 


‘gustom, rites and ceremonies prevalent 


among the Jhusias on or about November 


' 23, 1922. Khelari Das brought Suit No. 


to the extent of one-third each an 


64 of 1923 in the Court of the Subordinate 
Judge of Benares on or about May 10, 
1923, against Jangi Lal and Kripa Nidhan, 
minor, for partition of the family pro- 
perties and on May 16, 1923, a com- 
promise was filed by Khelari Das and 
Jangi Lal in which il was stated that the 
matters in dispute had been settled be- 
tween the parties and they had divided 
the entire family property in this way 
that each party should remain the owner 
in possession of one-third of every family 
property, i.e. the plaintiff should remain 
the owner in pcssession of one-third, de- 
fendant No. 1, Jangi Lal of one-third and 
defendant No. 2 Kripa Nidhan of one- 
third and every party should be respon- 
sible for the payment of the family debts 
that 
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the parties had separately entered intc 
possession and occupation of their respec: 
tive shares. Kripa Nidhan who was & 
minor under the guardianship of Jangi La 
and who was about 16, also came before 
the Court on the same day and stated tha: 
Jangi Lal was his guardian ‘and that the 
decision made by him was acceptable t 
Kripa Nidhan as well. According to the 
prayer of the parties, the, case was strucl 
off without being adjudicated upon. . 
The plaintiff then went on to say tha 
after the above partition and after th 
death of Jangi Lal, which took place o: 
June’ 16, 1923, Khelari Das executed thre 
mortgages in favour of Rai Bahadu: 
Batuk Prasad, one dated August 6, 192° 
for Rs. 30,000, the other dated August 2% 
1923, for Rs. 19,000, and the third date 
November 25, 1924, for Rs. 12,000, an 
the mortgages were executed by Khelar 
Das for self and as guardian of Krip 
Nidhan, and the plaintiff's share was als 
included in the mortgage deeds. Ra 
Bahadur Batuk Prasad brought a suit o 
November 21, 1927 (Suit No. 111 of 1927 
in the Court of the Subordinate Judge c 
Benares and obtained a decree on the bas? 
of the aforesaid three mortgages, but th 
‘plaintiff was not impleaded as a defenc 
aut in the suit. Khelari Das did nc 
defend the suit of Batuk Prasad, but Krip 
Nidhan put in a defence and the trial Gouw 
decreed the suit for Rs. 693-1-0 against ths 
interest of Kripa Nidkan in the mor 
gaged property and a decree for tk 
remaining sum claimed against Khela 
Das and his interest in the mortgage 
property. First Appeal No. 266 of 192 
was filed by Batuk Prasad who- die 
during the pendency of the appeal” an 
defendants Nos. 2 to 7 of the preser 
suit were brought onthe record as appe 
lants. The High Court modified the oo 
ang 
Lal's one-third share after his death woul 
go to Kripa Nidhan alone, with the resu 
that Kripa Nidhan wasthe owner of tw. 
thirds of the family property and Khela 


Das was the owner of the one-third onh 


and Jungi Lal's estate was liable in tl 


- hands-of Kripa Nidhan for Rs. 15,498-11- 


Plus one-third of Rs. 693-1 0, that Krip 


-Nidhan's separate estate was liable f 
one-third of Rs. 693-1-0 and that Khela 


Das'’s one-third estate was liable for tl 
rest of the mortgage money and one-this 
-1-0. 7 l 
The preliminary. decree by the Hi 


Court was passed on December 20,1 


+ 
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which was made final on July 29, 1933. It 
was said that the plaintiff had no know- 
ledge of the decree of the trial Court and 
of the Appellate Court till she came to know 
of them from one Munshi Lalta Prasad in 
January, 1933, and hence the present suit 
was brought on August 22, 1933, for the 
declaration, which we have already men- 
tioned in the beginning of our judgment, 
- onthe ground that she was the owner of 
-Jangi Lal's ‘one-third share in the family 
property and that share could not be 
affected by the mortgage decrees obtained 
behind her back. The suit was defended 
by Khela:i Das. defendant No. l,e and by 
Gurcharan Prasad and others, defendants 
Nos. 2 to 7, the representatives of Batuk 
Prasad. Separate written statements were 
filed by these two sets of defendants, and 
in both of them it was pleaded that the 
Plaintiff was never married to Jangi Lal, 
that after the death of Hori Lal plaintiff 
lived outside Benares with her father and 
had become immoral and that she had no 
right or share in the property in dispute. 
It was said that the plaintiff's suit was 
barred by s. 42, Specific Relief Act. Defen- 
dants Nos. 2 to 7 further alleged that the 
debt due by Jangi Lal to the extent of 
Rs. 36,615-7-7 was, at all events, chargeable 
on Jangi Lal's share in the property, that 
the mortgage deeds by Khelari Das and 
Kripa Nidhan were obtained by Batuk 
Prasad without knowledge and informetion 
of the plaintiff's right, if any, and,that the 
plaintiff's suit was barred by the principle 
of estoppel. The Oourt below framed the 
following five issues in the case: 

“l. Was the plaintiff married to Jangi Lal and 
can she maintain the suit? 2. How much debt 
is- really due to defendants Nos. 2 to 7from Jangi 
Lal? 3 Was Jangi Lal's estate properly represent- 
ed in Suit No. 111 of 1927 of this Court? 4. Isthe 
suit barred by estoppel? 5. Isthe suit barred by 
s. 42, Specific Relief Act ?” 

It came to the conclusion that the plain- 
tiff was married to Jangi Lal, that a sum 
of Rs. 36,615-7-7 was due to defendants 
Nos. 2 to 7 from Jangi Lal, that Jangi Lal's 
estate was properly represented in Suit 
No. lll of 1927, that Batuk Prasad in 
perfect good faith advanced money on the 
basis of the three mortgage deeds and was 
protected bys. 41, Transfer of Property Act, 
which was a branch of the law of estoppel, 
that the plaintiff's possession as against 
Khelari Das was that of a co-sharer and 
possession of one-co-sharer was good against 
another and that plaintiff's possession, at 
least of a symbolical nature, was proved by 
the fact- that her name was recorded over 
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the properties prior to the institution of Lhe 
suit and hence s. 42, Specific Relief Act, 
did not bar the suit. The issues framed 
were thus decided in the manner indicated 
above, but the learned Civil Judge went on 
to discuss tħe question as to what declara- 
tion should, under the circumstances of 
the case, in order to adjust the equitable 
rights of the parties, be given to, the plain- 
tiff. He ordered: 

“Suit be decreed fora declaration that the plaintiff 
as the widow of Jangi Lal, deceasad, is the 
owner of one-third share of the properties in dispute. 
This declaration, however, does not in any way 
affect the mortgage decree passed in Suit No. 111 
of 1927, of the Court of the Subordinate Judge, 
Benares, as modified by the High Oourt in First 
Appesl No. 266of 1928of the Hon'ble High Court 


of Judicature at Allahabad and the decree absolute, 
dated July 29, 1933." 


It will be apparent that the plaintiff 
was given a declaration which she did not 
seek and which was of a very different 
character from the one claimed by her. 
The learned Oivil Judge thought that the 
declaration given by hid would settle the 
dispute as between the plaintiff and Khe- 
lari Das and Khelari Das would no longer 
be entitled to the entire surplus sale pro- 
ceeds in which the plaintiff's share would 
be one third and Khelari Das's share would 
ba one-third. Defendants Nos. 2 to 7 seemed 
to be satisfied with the decree passed by the 
trial Court, but Musammajf Komal, the plain- 
tiff, and Khelari Das defendant No. 1 were 
not so satisfied, and they filed the present 
two appeals. In Khelari Das’s appeal it is 
said that the plaintiff's marriage to Jangi 
Lal in sagai form was not proved and that 
the plaintiff's suit was barred by s. 42, Spe- 
cific Relief Act. A number of pleas are taken 
in the appeal of Musammat Komal, and her 
contention is that Khelari Das and Kripa 
Nidhan were intermeddlers with the estate 
of Jångi Lal, that the estate was not pro- 
perly represented in Suit No. 111 of 1927, 
that the actions of Khelari Das and Kripa 
Nidhan had no effect whatsoever on the 
plaintiff's right and that the pla ntiffs suit 
was not barred by s. 41, Transfer of Pro- 
perty Act or by estoppel. In proper se- 
quence the appeal by Khelari Das comes 
before the appeal by Musammat Komal, 
and we shall dispose of it first, although 
the appeal by Musammat Komal was argued 
before us first, 

In the very beginning we might mention 
that Counsel for the parties freely and 
without objection referred to the docu- 
ments printed in First Appeal No. 266 of 
1928, which was an appeal in this Court 
by Rat Bahadur Batuk Prasad in his mort- 
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gage Buit No. 111 of 1927, although all of 
such documents were not on the record of 
this case, and in order to arrive at a just 
decision in the case and at their joint 
request we granted them this indulgence. 
The judgment of this Court in the above 
appeal has not been printed in the present 
appeals before us, but a typed copy was 
supplied to us, and parties based their 
arguments on that judgment as well. The 
point for determination in First Appeal 
No. 158 of 1934 is whether the plaintiff 
was married to Jangi Lal on or about Nov- 
ember 23, 1922, in the sagai form which, it 
is admitted, recognized amongst Jhusias 
(Chamars). It is common ground ihat the 
plaintiff was first married to Hori Lal who 
died on May 28, 1922. It is said on 
behalf of the defendant that it is most 
unusual that the plaintiff should have been 
remairied within a year before the annual 
ceremonies to Jangi Lal, the younger bro- 
ther of Hori Lal, but it must be remem- 
bered that although Khelari Das was a 
man of means, he wasa Chamar by caste, 
and there is nothing inherently repulsive 
to sentiments of decency in tbat commu- 
nity if the plaintiff was married in the 
sagai form to Jangi Lal after about six 
months of the death of her former hus- 
band. The plaintiff at that time was 
about 19 and Jangi Lal was about 20 
or 2). Jangi Lal had not been married 
before and Musammat Komal’s father on 
the one hand and Khelari Das on the other 
might well have thought that the arrange 
ment was a suitable one under the circum: 
stances of the cass. A numberof witnesses 
were examined on behalf of the plaintiff 
including herself. (The judgment then 
discussed the evidence and proceeded). The 
matter does not rest on oral evidence, alone, 
but the plaintiff's marriage seems "to be 
established by documentary evidence. 

The case on behalf of the defendants was 
that afterthe death of Hori Lal, Musammat 
Komal had become immoral and lived mostly 
outside Benares, and if any illegitimate 
daughter was born to her, she was not the 
daughter of Jangi Lal. At p. 88 of our 
record there is an extract from the register 
of death of Manikarnika Ghat within the 
Municipality of Benures for 1926 27 which 
shows that Musammat Nazo, daughter of 
Jangi Lal, Dhusia, aged 24 years died an 
June 7, 1926, at 6 o'clock in the morning in 
the Mohalla known as Barna Bridge, at her 
own house No. 10/86 (this seems to be a 
mistake for 10-84) of fever and that the 
name of the informant was Khelari Das, 
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uncle of the deceased, and then there isa 
mention of one year which means that 
the deceased had been living with Khelari 
Das for one year before her death. The 
admissibility of this document is challenged 
by the defendant, but it is worthy of note 
that the document was filed by’ the defen- 
dant himself and the objection can be 
entertained only r it comes from defen- 
dants Nos. 2 to 7. The Hr register ‘18 
maintained by the Municipal Board under 
the Municipalities Act, and a form is pres- 
cribed by the Municipal Manual which is 
adopted with certain modifications by 
different» Municipalities in the United Pro: 
vinces. The registers are kept under s. 298 
(2), cl. J (b), United Provinces Munici- 
palities Act, and are admissible in evidence 
under s. 35, Evidence Act. The correctness 
of the copies has to be presumed under 
s.79, Evidence Act, and there is further 
a specific provision (s. 330) under the 
Municipalities Act, which lays down the 
mode of proof of Municipal records. 

In the present case the original was 
summoned, and we are of the opinion that 
the copy produced in this case is admissible 
in evidence. This was the view taken by 
this Oourt in Shib Deo Misra v. Ram Prasad 
(1) and Anwari Jan v. Baldua (2). The 
entries in Municipal records and Police 
records stand on a different footing from the 
entries in a Ohoukidar’s book, and the cases 
relied on by learned Counsel] for Khelari 
Das, namely Sheo Balak v. Gaya Prasad (3) 
and Jiwan Bakhsh v. Khan Bahadur Khan, 
19 Ind. Oas. 528 (4) are distinguishable. 
It was then said that the entry, if admissible, 
was admissible only for the purposes of 
died on a 
particular day and the other entries ought 
to be disregarded, and reliance is placed 
on the case in Gurusami Nadar v. I rulappa 
Konar (5). The object of maintaining 
a register like this is to keep a fairly full 
reccrd of the person whose death is reported, 
and we think we can rely on the entry to 
prove that Musammat Nazo was a daughter 
of Jangi Lal and thatshe died on June 7, 
1926, at the age of 24 years and the death 
was reported by Khelari Das, the uncle of 
the deceased, with whom the deceased had 
been living for one year before her death. 

1) 22 A L J 690; 87 Ind. Cas. 938 A I R 1925 
All. 79; 486 A 637. 

(2) (1936 AL J 404; 159 Ind Oss. 190; AIR 1936 
All. 218; 1935 ALR 1082; 8 R A 403. 

I 30 ALJ 601; 77 Ind. Oas. 53; A IR 1932 Al. 


“@ 19 Ind. Oas, 628. 
5) A IR 1934 Mad. 630, 155 Ind. Cas, 708; 67 M L 
J 389,40 LL W 508; GAN 1197; 7 R M 603, 
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These facts become relevant under s. 11, 
Evidence Act, and ban be said to be proved 
by the entries referred to above, more 
particularly when they are corroborated by 
other evidence inthe case. If, therefore, 
the entry in the death register is admissible 
for the purposes mentioned by us, then 
it becomes apparent that Khelari Das was 
the uncle of Musammat Nazo who was the 
daughter of Jangi Lal and that Musammat 
Nazo had beén living with Khelari Das 
for a year before her death and that she 
was born inthe beginning of 1924, and 
this makes the marriage of the plaintiff 
with Jangi Lal on or about NovemBer 23, 
1922, probable. If the entries in the death 
register were intended to be shown as incor- 
rect, it was the obvious duty of Khelari 
Das to ceme into the witness- box, and if 
Khelari Das was incapacitated from giving 
evidénce, it was necessary that proof of this 
incapacity ought to have come in the shape 
of medical evidence. (The judgment then 
discussed the evidence and proceeded). On 
the whole, we have come to the conclusion 
that the view taken by the Court below 
on this point is correct. 

There is one other question raised in the 
appesl of Khelari Das, and we might dis- 
pose of itin afew words before coming to 
the appeal of Musammat Komal. It was 
contended cn behalf of Khelari Das that a 
mere declaratory suit under s. 42, Specific 
Relief Act; was not maintainable and the 
plaintiff ought to have sued for possession as 
well. The judgment of the Court below on 
this point is quite correct, because as we 
Pointed out before, the plaintiff before in- 
stituting the present suit had obtained 
mutation of her name over zamindari pm- 
perty as well as house property, and such 
possession as could be obtained under the 
circumstances of the case had been obtained 
by Musammat Komal, and the plaintiff's suit 
does not offend any provision oflaw con- 
tained in s. 42, Specific Relief Act. For 
the reasons given above, we dismiss Appeal 
No. 158 of 1934 with costs. 

We now come to the plaintiff's First 
Appeal No. 70 of 1934. After having fcund 
that Musammat Komal was married to Jangi 
Lal some time in November 1922, the position 
is obvious that after the institution of the 
Partition suit by Khelari Das in May 1923 
and the compromise therein, the family of 
Khelari Das ceased to be a joint Hindu 
family and the shares of the three brothers 
became well defined, and after the death 
of Jangi Lalin June 1923 Musammat Komal 
was the owner of a one-third share in the 
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family properties. Khelari Das and Jangi 
Lal had taken a number of debts in the 
years 1922 and 1923 onthe basis of pro- 
missory notes. In tho partition Suit No. 64 
of 1923 Khelari Das gave his age as 59 
and Jangi Lets age was given as 21 and 
Kripa Nidhan wasa minor of 16. Khelari 
Das was thus the head of the family and 
presumably looked after the affairs and 
Jangi Lal was just of age. The debts 
which Khelari Das and Jangi Lal took 
jointly on promissory notes and the debis 
which Jangi Lal took himself alone might 
be mentioned at the stage. It is not neces- 
sary to mention the debts which Khelari 
Das took separately, because, although the 
mortgages of 1923-24 were effected for 
the purpose of consolidating all the debts 
of the family, the question which we have 
got to consider relates to the liability of 
Jangi Lal alone, whose representative the 
plaintiff happens to be. There are really 
eight promissory notes of the description 
mentioned above. On March 28, 1922, 
Khelari Das and Jangi Lal executed a joint 
promissory note for Rs. 1,300 in favour of 
one Panna Lal. On July 10, 1922, Khelari 
Das and Jangi Lal execated a joint simple 
bond for Rs. 17,000 in favcur of Narotam 
Das. On December 30, 1922, Khelari Das 
and Jangi Lal borrowed Rs. 1,400 from 
Nasirullah on a joint promissory note. On 
April 25,1923, Khelari Das and Jangi Lal 
executed a joint promissory note in favour 
of Munni Lal for Rs. 3,700. On the same 
date Jangi Lal alone borrowed Rg. 100 
from Munni Lal on a promissory note and 
on May 4, 1923, Jangi Lal borrowed Rs. 200 
from Narotam Das on a promissory note. 
On May 15, 1923, Khelari Das and.Jangi 
Lal borrowed jointly Rs. 1,200 from Batuk 
Prasad on a promissory note. On May 29, 
1923, Jangi Lal executed a promissory note 
for Ra. 500 in favour of Narotam Das, 
Khelari Das had also borrowed other large 
sums of money from other creditors, and 
the idea was to consolidate all these debts 
by borrowing money from a single creditor 
and with this object in view Rai Bahadur 
Batuk Prasad was approached. 

A suggestion was made before us, as was 
also made before this Court in Firat Appeal 
No. 266 of 1928 (the appeal in the mort- 
gage suit of Batuk Prasad), that the parti- 
tion suit of Khelari Das on May 10, 1923, 
was brought at the instance of Batuk 
Prasad with whom negotiations were in 
progress and whose object was to secure 
his money on the share of the adalt mem- 
bers of the family. Like the learned Judges 
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who decided that appeal, we think that the 
suggestion is well founded. There was 
really no lack of harmony among the three 
brothers, and within six days of the institu- 
tion of the partition suit, a compromise was 
effected and a statement avas made that 
the parties had divided the entire family 
property and it was not necessary to pro- 
ceed’ with the case any further, which 
might be struck off without being adjudi- 
exited upon. This shows that the suit was 
instituted in order to secure a legal disrup- 
tion of the status of the family and it was 
obviously with the idea of facilitating a 
mortgage which would be valid in any 
event to the extent of the shares of the 
adult members of the family. Butuk Prasad 
might well have, therefore, insisted on 
Khelsri Das bringing about this state of 
affairs and he might well have thought 
that by getting a mortgage from Khelari 
Das and Janki Lal he could look for the 
realisation of his debt from two-thirds of 
the family property at least. Noone anti- 
cipated at that time that before the execu- 
tion of the mortgages Jangi Lal would die 
on June 16, 1923, but this event did 
happen, and the share of Jangi Lal, in the 
view that we have taken, devolved on his 
widow, Musammat Komal. Three mortgages 
were executed by Khelari Das for self and 
as guardian TEH. Nidhan on August 6, 
1923, on August 23, 1923, and on November 
26, 1924 (this last one being really 
in lieu of the interest of the former two 
mortgages), and in each one of them the 
existence of Musammat Komal as the 
widow of Jangi Lal was ignored and there 
was o distinct averment that Jangi Lal 
had died unmarried without leaving any 
issue. ` In the fullness of time a suit was 
brought in November 1927 on the basis of 
these three mortgages and a decree was 
obtained which became absolate on July 
29, 1923. 

The learned Judges of this Court who 
had seisin cf the appeal in the mortgage 
suit took great pains over the matter and 
held that the share of Jangi Lal, who was 
the own brother of Kripa Nidhan, devolved 
on Kripa Nidhan and Khelari Das was 
owner only of one-third share in the family 
property. The sum of Rs. 693-1-0 was 
found to be a valid charge on the entire 
mortgage property, and the separate liabi- 
lity of Jengi Lal, which was considered to 
be half in the case of joint promissory notes 
and whole in the case of promissory notes 
executed by Jangi Lal alone, was deter- 
mined with meticulous care and fixed at 
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Rs. 15,498-11-0, anda decree in the ter: 
that we have already mentioned before wa 
given by the High Court. In execution o 
the final decree passed on July 29, 1933, th: 
mortgagees were about to bring the mort 
gaged properlies to sale when the presen 
suit was instituted. The faet that strikes 
one forcibly at the very outset is that the 
mortgage of Jangi Lal's share, who died ir 
a state of separateness leaving an adult 
widow, was made by a person or persons 
unauthorized to do so on a false declaratiom 
that Jangi Lal died unmarried and issueless. 
The question that arises is whether such 
a mortgage can in law be held to be 
binding on the widow of Jangi Lal, and if 
the answer be in the negative, the further 
question arises whether Jangi Lal's estate 
was represented in the suit brought by the 
mortgagee, and lastly, we have got to decide 
that if the plaintiff is to be given any 
declaration, whether such declaration ought 
to be fettered with certain condition on 
equitable grounds. 

The first two questions can be disposed 
of summarily in a very few words. Jangi 
Lal died as a separated Hindu in a state of 
indebtedness ; his property was inherited 
by Musammat Komal who was of age. It is 
almost elementary that no cne excepting 
the widow could assume any dominion over 
Jangi Lal’s property and create a mortgage 
or enter into any other transaction in con- 
nection with Jangi Lal's property however 
friendly and well disposed he might be. 
The property was owned and possessed by 
the widow and she alone could deal with 
the same. The mortgages which have 
given rise to the decree cannot, therefore, in 
fact orinlaw be held to be binding on the 
widow of Jangi Lal except by invoking the 
provisions of s. 41, Transfer of Property Act. 
We shall discuss this aspect of the case 
later on. Jangi Lal, as we mentioned before, 
had executed some promissory note him- 
self and he had also executed some promis- 
sory Notes jointly with Khelari Das. We 
shill assume that Khelari Das was minded 
to pay the separate debts of Jangi Lal and 
paid them. Khelari Das would have no 
remedy against Jangi Lal unless the pay- 
ment was made at the instance of Jangi 
Lal. There was no common interest and 
no common danger to avert. The action of 
Khelari Das would be the action of 
a mere volunteer. The mortgage executed 
by him, so far as the separate debts of 
Jangi Lal were concerned, was, therefore, a 
mortgage created by a volunteer not bind 
ing on Musammat Komal. He would be 
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deemed to have assumed the role of Jangi 
Lal's heir, and once dhat role is taken away, 
the whole founda'ion of his action totlers 
down. As regards the joint debts, it is 
clear that Khelari Das was liable to pay 
the whole of them, and if he had paid 
them, then he might have brought a suit for 
contribution against Jangi Lal, but he 
could not reimburse himself at his own 
will. by creating a mortgage and arrogating 
to himself the capacity of an heir whicn 
he did not fulfil. From that point of view, 
the mortgage is unauthorized. 

The next question whether Jangi Lal's 
estate was represented in ihe suit brought 
by the mortgagee aiso does not present 
any serious difficulty. Tne mortgage was 
not made by the person entitled to make 
it. The mortgagee brought the suit against 
the persons who had executed the mort- 
gages. Jangi Lal's estate was represented 
by the widow and by nobody else. The 
capacity in which Jangi Lals widow 
could have been impleaded in the mort- 
gage suit escapes dehnement. If the mort- 
gagee himself had chosen to implead the 
widow, he could have done so only on the 
allegation that although the mortgages 
were executed by Khelari Das and Kripa 
Nidban, the mortgages were unauthorized 
technically and must be deemed to be 
mortgages executed by the widow of Jangi 
Lal and as he had come to know that 
Jang: Lal left a widow, she was being 
impleaded and she was given a right to 
make such defence us she chose. The 
detence of Musammat Komal would obvious: 
ly have been that she did not execute tne 
mortgages, that nobody else was entitled 
to execute and that sofar Jangi Lal's estate 
was concerned, the mortgages nad no binding 
force. Ib wus not necessary for ‘her to 
attack the debts in lieu of which the 
mortgages were executed and she would 
have been entitled to obtain a dismissal of 
the suit so far as Jangi Lal's estate was 
concerned, on the preliminary point mention- 
ed above. lt is then said that she nerself 
ought to have intervened in the suit brought 
by the mortgagee. Tas could not have 
been done. ‘Ihe only averment on wuich 
she could have applied to be made a party 
to the suit would have been that she was 
the cwner of a third of the mortgaged 
. property and: that she alone was entitled 
to mortgage the same. ‘I'he position would 
have been that she would have demanded 
an adjudication of her paramount title 
; which could not -possibly have been done 
‘in the mortgage suit, In Radha Kunwar 
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v. Reott Singh (6) at p. 491*, their Lord- 
ships of tne Privy Council while discussing 
@ similar point observed as follows: 

“The present appellant, who claimed through a 
person named Hukam Singh, said that she was 
entitled to 4 brsgas of the property. That disputes 
was entirely independent of the mortgage transac- 
tion of 1884. Whatever the amount ot that mort- 
gage might be, in no circumstances could the 
appellant have been made responsible for it, Ifit 
had been held that her claim was good, the mort- 
gagees would have completely failed so far as her 
share of the estate was con ; if it had been 
held that her claim was bad, sbe could have had 
no right whatever to redeem the mortgage ........ 
In trath the oonfusion has arisen because the 
cause of action ageinst the appellant, that is to 
say, the right to obtain a declaration of title against 
her adverse claims had been: joined with another 
which was quite distinct, the enforcement of rights 
under & mortgage.” 


In Gobardhan v. Manna Lal (7) it was 
held that in a suit brought by a mortgagee 
to enforce his mortgage, a person clarming 
u title paramount to the mortgagor and the 
morigagee is not a necessary party and 
the question of the paramount ticle cannot 
be litigated in such a suit. Musammat 
Komal, therefore, could not bave intervened 
in the mortgage suit, and if she had been 
allowed to intervene, a great deal of con- 
fusion would have arisen. 

Tne question still remains whether Jangi 
Lal’s estate was represented in the mori- 
gage Suit No. lil of 1027. It is said 
toat Jangi Lal must be deemed to have 
agreed to the mortgage, only ne did not 
live long euough to execute the same and 
when tne mortgagee brought the above- 
mentioned suit, the widow should be deemed 
tobe substantially represented in the suit. 
Now there is no evidence whatsoever that 
Jangi Lal had anything to do with the 
negotiations which led up to the mortgage. 
Ragno Ram, the munim of the mortyagee’s 
firm, was examined as a witness in the 
case and he speaks of the circumstances 
under which the mortgage was executed. 
He 18 an attesting witness to two of the 
mortgage deeds and he could have easily 
sald tnat Jangi Lal and Khelar: Das botn 
came to his master in order to discuss the 
preliminaries of the sume. Khelari Das was 
Lhe senior member of tne family and Jang. 
Lal was a mere boy, and it might well be 
that Khelamn Das alone went to the mort- 
gageo and settled all the terms. 


(8) 38 A 488; 35 Ind. Cas, 939, A IR 1916 P O 
18:43 LA 187, 14 A L J 1002; 20 U W N 1270, 20 M 
L T 2il; (vio) 3M WN 200; 31 MLJ 571; 18 
Bom. L R 830; 24 U LJ 303; 5L W 458 (PO). 

(7) 40 A 581; 46 Ind. Oas. 599; A I R 1918 All. 81; 16 
A L J o3. > 
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Under the above circumstances we can- 
not assume that although the mortgag- 
was not executed by Jangi Lal, he had in 
fact given his consentto if and, therefore, 
on certain vague considerations, the mort- 
gage should be deemed to he a mortgage 
by Jangi Lal and then hold that although 
the widow was not impleaded as a defend- 
ant in the suit, she should be deemed to 
be substantially represented in the same. 
The analogy of a wrong person being im- 
pleaded as a legal representative of a de- 
ceased cannot beinvoked in the present 
suit. Weare aware of cases where a pro- 
per person isimpleaded and he dies and 
“then the proper legal representative is not 
impleaded, but some one who is intermed- 
dling with the estate is impleaded. In those 
cases it has undoubtedly been held that the 
estate of the deceased would be bound by 
the decree obtained against the legal re- 
presentative brought on the record and the 
heir would not be heard subsequently to 
say that he isnot bound bythe decree al- 
ready obtained. Pushing the above princi- 
ple a little more, it might be possible to 
argue that if Jangi Lal had executed the 
mortgage and if thesuit had been brought 
by the mortgagee after the death of Jangi 
Lal and if in ignorancs. of the existence of 
the widow of Jangi Lal the suit had been 
brought against Khelari Das and Kripa 
Nidhan alone and if proper defences had 
been raised and no collusion proved, the 
widow might be deemed to be substantially 
represented in the suit, but in the present case 
the mortgage was not executed by Jangi Lal 
nor was Jangi Lal alive and impleaded in 
the suit and later a wrong legal represen- 
tative brought on the record, but the mort: 
gage itself was executed by an unautho- 
rised perscn and the suit was brought 
against the same unauthorized persen. No 
case has been cited before us where it might 
have been held that under circumstances, 
such as are revealed in the present case, 
the real heir has been held to be substan- 
tially represented in the suit in which he 
was not 8 party. 
. A decree between two parties ordinarily 
binds the actual parties to it or their repre- 
sentatives or others who might be deemed 
to be represented by reason of the constitu- 
tion of the family to which they belong or 
the constitution of the corporation to which 
they belong (like the members of a joint 
Hindu family who might be said to be 
represented by the karta or the members 
of a firm who might be said to be repre- 
sented by the manager). In the-present case 
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Jangi Lal was a debtor under certain pro- 
missory notes, and if after his death a suit 
had been brought for the recovery of those 
debts and Musammait Komal had not been 
impleaded, but Khelari Das and Kripa 
Nidhan had been sued as defendants, we 
might have considered the question whether 
the estate of Jangi Lal was substantially 
represented or not, but when the mortgages, 
which are the basis of the suit, were not 
executed by Jangi Lal, Jangi Lal's estate 
cannot be said to be substantially repre- 
sented by Khelari Das and Kripa Nidhan, 
because prior tothe institution of the suit 
the liability had been incurred by a person 
or persons not authorized to incur the liabi- 
lity. The casein General Manager of the 
Raj Durbhanga v. Maharaja Coomar Ramas 
put Singh (8) is clearly distinguishable. 
There the estate of Gourpershad was deem- 
ed to be substantially represented, although 
the proper heir was not brought on the’ 
record at the time of the sale, but the decree 
itself had been obtained while Gourpershad 
was alive. Where a debtor himself is a 
party to a suit and dies either in the course 
of the suit orin the course of execution pro- 
ceedings and the Oourt by a judicial deci- 
sicn brings a person on the record as the 
legal representative of the deceased debtor, 
the decision, however wrong, will bind the 
estate of the deceased person and the right- 
ful heir cannot subsequently come and’ dis- 
pute the correctness of the decision or the 
jurisdiction of the Court to sell the deceased 
debtor's estate. This was held by a Bench 
of this Court in Amarchand v. Parmanand 
(9). A Court, however, has no jurisdiction 
to sell the property of persons who were not 
Parties to the proceedings or properly re- 
presented on the record and as against such 
persons, the decrees or sales underthem are 
void : see Khtiarajymal v Daim (10). 

It is convenient at this stage to discuss 
the application of s. 41, Transfer of Property 
Act, to the facts of the present case, for, it 
is said on behalf of the mortgagees that they 
are protected under that provision of law. 
Now Jangi Laldied on June 16, 1923, and 
the first mortgage which is disputed was 
executed on August 6, 1923, and the second 
on August 23, 1923, and the third, which 
was reallyin lieu of interest on the first 
two, was executed on November 26, 1924. 
What acts of omission or commission were 


(8) 14 MIA 605; 17 W R459; 10BL R 204; 2 
buth. 575; 3 Sar. 117 (PO). 

(9) AI R 1934 AIL 474; 150 Ind, Oas. 323;6R A 
1070; LR 15 A 476 Rev, 

(10) 32 O 296; 33 I A 23; 1O LJ 584;90 W N 201; . 
8 Sar, 734 (PO). i 
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done by Jangi Lal's widow, the real owner 
of the property, to induce the outside world 
to come to the conclusion that Khelari Das 
or Kripa Nidhan were the owners of her 
husband's property between June 16, 1923 
and August 6, 1923, passes one’s compre- 
hension. ‘he ashes of Jhangi Lal’s funeral 
pyre had not even become sufficiently cold 
and.the widow's tears had hardly dried when 
, Rai Bahadur Batuk Prasad took the mort- 
gages from Khelari Das and Kripa Nidhan, 
and s. 41, Transfer of Property Act, cannot 
possibly be pleaded, for nothing had been 
done by the widow by which her consent 
could be impliedin Khelari Das posing as 
the ostensible owner of Jangi Lal's property, 
and it is not necessary to consider whether 
the mortgagee had taken reasonable care 
to ascertain that the mortgagor (Khelari 
Das) had power to make the transfer. The 
earliest mutation order and that too in con- 
nection with a small grove, not the subject 
of the mortgage, that we have on the record 
of this case is dated August 21, 1923, fifteen 
days after the first mortgage and two days 
before the second mortgage. The house 
properties seem to have remained all along 
up till 1933 in the Municipal registers in 
the name cf Jangi Lal, and it wasonly on 
May 12, 1933, that the name of Musam- 
mat Komal was mutated in place of her 
deceased husband, Jangi Lal. We think 
there is no substance in the mortgagees’ plea 
that they are protected by s. 41, Transfer of 
Property Act, or that the mortgage by 
Khelari Das and Jangi Lal should, by reason 
of that provision of law, be deemed to 
bea mortgage by Jangi Lal, and the widow 
should, therefore, be deemed to be substan- 
tially represented in Suit No. 111 of 192/. 

The final question that remains ta be 
considered is whether on equitable grounds 
any condition should be imposed on the 
widow before she can vbtain: a declaration 
that the decree of the trial Court (as modi- 
fied by this Court) in Suit No, 111 of 1927, 
je not binding on her. We have already 
held thaton no known grounds of law can 
this decree be binding on her. Itis true 
that a Oourt in its discretion can refuse to 
give a declaratory decree and can also im- 
pose certain conditions, but the discretion 
should be guided by judicial principles and 
well-recognized equitable considerations. It 
is strenuously contended on behalf of the 
mortgagees that the plaintiff must be made 
to pay Jangi Lal’s debts asa condition pre- 
cedent to her obtaining the relief claimed 
by her. In First Appeal No. 266 of 1928 
this Court came to a definite conclusion 
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that Jangi Lal's share waé liable to pay & 
debit of Rs. 15,498 1-0 and one-third of 
Rs. 693 10 and it is said that these two 
sums together with interest should be paid 
by the widowin any event, and reliance is 
placed on the case in Jafri Begam v. Amir 
Muhammad Khan (11). The facts of Jafri 
Begam's case (11) were as follows : 

One Ali Mubammad Khan died in 1878, 
leaving as his heirs his parents, a widow 
named Wirasat Begam, two sons, named 
Ali Ahmad and Abdul Majid, three daugh- 
ters named Banarsi Begam, Niyaz Begam 
and Jafri Begam and a brother, Amir 
Muhammad Khan. On December 8, 1879, 
Abdul Rahman, the husband of Jafri Begam, 
obtained against Wirasat Begam, Ali 
Ahmad, Abdul Majid and the three daugh- 
ters, a8 the heirs of the deceased Ali Ahmad 
Khan and in possession of his estate, a dec- 
ree for a debt due by the deceased. In 
execution of this decree ten biswas of a vil- 
lage called Bakhtiarpur, forming part of 
the estate of the deceased, were put up to 
sale and were purchased by Abdul Rah- 
man. In 1882 Amir Muhammad Khan 
brother of the deceased brought a suit to 
recover his share in the property of the de- 
ceased and Mahmud, J. who delivered the 
principal Judgment of the Full Bench, came 
to the conclusion that the plaintiff could 
not obtain a decree for possession of his 
share of the property in” suit without such 
decree being rendered contingent upon 
payment by him of such proportion of the 
purchase money as would represent his pro- 
portionate share of the liability to the ances- 
tors debts liquidated by the proceeds of 
the auction-sale, and he based his decis‘on 
on the principle which enables Courts of 
Equity to exercise a vast and flexible Juris- 
diction for adapting their decrees to the 
requirements of each case, 

This case is clearly distinguishable and 
has been distinguished by this Oourt in 
Amar Chand v. Parmanand (9) already 
discussed, where their Lordships said 
that in the Full Bench case some of the 
heirs were parties and were in posssssion 
of the estate and they substantially 
represented the deceased person's estate 
and we might further say that there was 
another equity in favour of the auction- 
purchaser defendant, because the utmost 
which Amir Muhammad Khan could say 
was that he ought to have been impleaded 
in the suit brought by Abdul Rahman 
and if he would have been so impleaded, 
he would have had to pay his proportionate 

(11) 7 A 883; A W N 1885, 248. 
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share inthe debt due bythe deceased Ali 
Muhammad Khan. 

The Full Bench case Jafri Begam v. Amir 
Muhammad Khan (11) was again distingu- 
ished recently by another Bench of this 
Oourt in Phool Chand v. Mantia (12) where 
a declaration was given to the plaintiff 
without imposing any condition for the pay- 
ment of any money. The plaintiffs Mantia 
and others had brought a suit for a 
declaration that they were the owners of 
certain shares in certain properties left 
by Kunwar Khan and for possession 
of such share ifit was found that they 
were out of possession. It appears that 


certain other heirs of Kunwar Khan 
had mortgaged or transferred certain 
portions of Kunwar Khan's property 


without the knowledge and consent of the 
plaintifs in order to raise money to pay 
of a mortgage executed by Kunwar 
Khan andthe money so obtained was 
paid to discharge the earlier debt. Upon 
the question whether the plaintiffs could 
in equity obtain a declaration of their 
rights in the property of Kunwar Khan 
unless they contributed their proportion 
of the money advanced by the transferees 
tothe other heirs for the purpose of 
‘paying off Kunwar Khan’s debts, it was held 
that the debtdue tothe estate had been 
paid cff and the only debt that existed was 
one due fromthe heirs to the transferees, 
and under the circumstances, the plaintiffs 
who were no parties to the transactions 
‘between the heirs and the transferees and 
-who knew nothing of them, could not be 
made to contribute any portion cf the debt 
due from the heirsto.the said transferees 
before obtaining a declaration of their 
right totheir shares which were improperly 
dealt with by the heirs. 

Something quite similar has happened in 
the present case. The debt due from Jangi 
Lal was paid cf by the mortgage and the 
only debt that existed was one due from 
Khelari Das tothe mortgagee, and there 
is noequity in favcur ot the mortgagee 
agaipst the plaintiff and the mortgagee 
-must lcok to his debtor for satisfaction. 
With the exception ofa sumof Rs. 800 
which was borrowed by Jangi Lal alone, 
we cannot definitely say that the other 
moneys taken by Khelar: Das and Jangi 
Lal under joint promissory notes went 
to relieve the necessities of Jangi Lal or 
were forthe benefit ot the family. We 

(18) (1937) A L J 1320; 174 Ind. Oas. 651;A I R 
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know that the High Court in the earlier 
litigation came to the conclusion that only 
Ks. 093-1-0 were borréwed for family 
neceasities and for the rest all that was 
done was to apportion the lability ' of 
Khelari Vas and Jangi Lal in the debts 
taken by them jointly. lt may well be 
that Khelari Das as the senior member 
ofthe family approached Jangi Lal and 
asked him to execute a jot promissory 
note and tLe latter did not demur but even 
1f it be conceded that Jangi Lal was liable 
under the joint promissory notes, the debts 
as simple money debts lost their force 
after three years and could be revived 
only bye Jangi Lal's widow, and even the 
simple money creditors could not have 
proceeded against Jangi Lal’s widow on 
the sirength of any acknowledgments made 
by Khelari Das. Much less could the 
mortgagee from Khelar. Das claim any- 
thing from Jangi Lal's widow. Khelari 
Das himself might have some rights of 
contribution if he discharged the joint 
debts—none if he ,discharged the separate 
debts of Jang: Lal—but he had no right 


without the consent of Jangi Lal's widow 


to burden the estate with a mortgage 
infavour of another, thus clothing the 
mortgagee with certain equitable rights. 
If,as we said before, the mortgagee 


had impleaded Jangi Lal's widow in the 


mortgage suit, Jangi Lals widow would 
have obtained adismissal gua her share 
of the mortgaged property on the ground 
that thes mortgage was executed neither 
by herself nor by her husband. We are 
saying this on the assumption that the 
paramount title of Musammat Komal could 
have been discussedin tne mortgage suit 
on gny equitable grounds. Ib is quite 
true that Courts of Equity are not 
restrained inthesame wayin which Courts 
of Oommon Law are restrained, and the 
former Courts can adjust their decrees 
so as to meet certain exigencies, and they 
may Vary, qualify, restrain and model their 
remedy ın order to control the Equities and 
substantial rights of all the parties, but we 
cao tind no equity in favour of the mort- 
gagee against the plaintiff, and he must 
content himself with such claims as he may 
have against his own mortgagor. 

For the reasons given above, we allow 
tbis appeal, set aside the decree of the 
Court below, give tne plaintiff the declara- 
tion which she claimed in relief (a) of the 
plaint and award her the costsof the suit 
and of the appeal against the defendants. 
| De Appeal allowed. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 639 of 1937 
- January 6, 1938 
DuHavLp, J. 
3HAGALPUR ELHEOTRIO SUPPLY CO., 
Lp.—PsrtiTIongRs 


VETSUS | 
PROFULLA KUMAR GHOSAL AND 
ae OTHRRS— OPPOBITR PARTY 

Electricity Act(IX of 1910), s. 44 (c)—For pre- 

smption under sectton, accused must be “consumer” 
-Hlectrictty supplied to proprietor of miul—Manager, 
thether “consumer”. 

The presumption given in the concluding portion 

Í s. 44, Electricity Act, is not available to the prose- 
ution unless the person who is accused as having 
revented a meter from duly registering, is ‘con- 
samer’ within the definition given in 8. 2 (c). 

A manager of a mill cannot bea consumer when 
She person supplied with energy is the owner of the 
ill. The fact that the papers sent with electric bills 

resigned by the manager, does not make any 
difference. i 


Or. R. P. against an order of the District 
cr aaa Bhagalpur, dated October 7, 
n937. 

. Messrs. Yunus, A. Chakraverty and S.C. 
Majumdar, for the Petitioners. 

Messrs. B. C. De and P. B. Ganguly, for 
he Opposite Party. 

Order.—This isa Rule issued by Agar- 
Wala, J., against the acquittal of Pramatha 
"Nath Ghosh on charges under gs. 379, 
‘dian Penal Code, and ss. 39 and 44 (c), 
Electricity Act. lt was issued’at the in- 
stance of the Bhagalpur Electric Supply Oo. 
shrough Mr. K.N. Makhija, their Resident- 
Engineer. The trying Magistrate found 
that the prosecution evidence was defective 
and that the prosecution had failed to con- 
mect with the charges framed the three ac» 
sused presons of whom Pramatha te 
Kthosh is one, Agarwala, J. having decline 
Ko interfere with the acquittal of the two 
others as prayed for by the complainant. 

Of direct theft there was no evidence. 
Section 39, Electricity Act, however provides 
mot only that whoever dishcnestly abs- 
tracts, consumes or uses any energy shall 
Ihe deemed to have committed theft within 
the meaning of the Penal Code, but also 
Khat the existence of artificial means for 
such abstraction shall be prima: facie evi- 
dence cf such dishonest abstraction. ‘This 
«dispenses with direct proof of abstraction 
by the accused, but does not indicate the 
person who is to be held liable for the con- 
wetructive abstraction. Under s. 44 (c) of 
Khe Act (to quote only the portion that is 
mow, relevant), whoever maliciously pre- 
‘vents any such meter (that is, any meter 
«referred to in s. 26, aub-s. (1) from duly 
aregistering shall be punishable with fine, 
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The section further provides that if it is 
proved that any artificial means exist for 
causing such prevention asis referred to in 
cl. (e) and that the meter is in the custody 
or control of tHe consumer, whether it is 
his property or not, it shall be presumed, 
until the contrary is proved, that such pre- 
yention has been knowingly and wilfully 
caused by such consumer. The caso of the 
prosecution was that a meter No 281, 
which was placed by the Bhagalpar Elec- 
trict Supply Gompany on the premises of 
the Annapurna Mills, to which the com- 
pany supplied power, had been prevented 
from duly registering by the iaseriion of 
sand and the injection of moisture into the 
meter. It has been suggested before me 
that the trying Magistrate overlooked this 
presumption under s. 44, and the sugges- 
tion is sapported by the fact that the 
Magistrate observes that there is no dej- 
nite evidence that the accused persons in- 
cluding Pramatha Nath Ghosh wilfully 
and fraudulently tampered with the meter 
with the intention of causing loss to the 
company and makiog profit for themelves. 
But while there is force in this suggestion, 
the prosecution cannot avail itself of tke 
statutory presumtion aas against Pramatha 
Nath Ghosh unless Pramatha is shown to 
be a consumer within the meaning of the 
Electricity Act. Now, the word ‘“consu- 
mer’ is defined in s. 2 (e) of the Act to 
mean 

“any person who is supplied with energy by a licen- 
see, or whose premises are forthe time being con- 
nected for the purposes of a supply of energy with 


-the works of a licenses. 


The trying Magistrate observed that 


-there was no definite evidence that Pra- 


matha Nath Ghosh was connected with the 


Mill in apy definite and well-defined capa- 


city. Upon this learned Counsel has re- 
ferred to the evidence of the complainant, 
the Resident-Engineer of the Bhagalpur 
Electric Supply Ocmpany, who speaks of 


' P. N. Ghosh managing the business of the 


Mill being a sbare-holder of the Mull, and 


-also being a working partner of the Mill. 
. But in cross examination the witness has 


to make admissions which show that no 


_ weight can be attached to these allegations 


of bis, for he admits that he calls P.N. 
Ghosh, Manager of the Mills, because he 
(P. N. Ghosh) calls himself so and that he 
‘the witness) nas not seen any paper of the 
that Mr. Ghosh is the 
Manager of the Mill. He also admite that 
he does not know all proprietors of the 


' Mill, and that when he speaks of P. N. 


Ghosh as one of the proprietors. of the 


+ 
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Mill, he is doing so from information which 
be has gathered “from some people who 
had knowledge cf this”. Thisis hearsay, 
and it is idle to ask a Court to act on such 
evidence. Mr. Yunus has referred me to 
the evidence of three other*prosecution wite 
nesses, two of whom (like the complainant) 
are employees of the Bhagalpur Electric 
Supply Company. One is K. K. Bhattacharji, 
the store- keeper of the company, who speaks 
of P. N. Ghosh managing the Annapurna 
Mills, but has to say in cross-examination 
that “it is a matter of common knowledge 
and I also heard from P. N. Ghosh as to 
who the proprietors of the Mill are.” 
Another witness is Dibendra Nath Banerji 
the Meter-Inspector of the Electric Supply 
Company. The witness is apparently 
not used to weighing his words when 
giving evidence, for he spoke in his exami- 
nation-in-chief of noting certain facts in 
the Meter Test Register and a removal 
slip—facts which are not found in these 
documents. Ji is only in his ercss-exami- 
pation that ke speaks of P. N. Ghosh being 
one of the proprietors of the Annapurna 
Mills and also the Manager, but he has fur- 
ther to say that he got tle information 
from P. N. Ghosh himself. Asked what 
the occasion was that led him to this talk, 
the witness said that he once asked P. N. 
Ghosh and that P. N. Ghosh gave the 
information. That is the kind of evidence 
that one often comes across in cases in 
which there is no reliable evidence at all 
and it is sought to bind the accused by 
statements alleged to have been made by 
themselves. It is unconvincing to a degree, 
and I am not surprised that the Magistrate 
declined to act on it. The only other wjt- 
ness to whom Mr. Yunus has drawn atten- 
tion in this connection is §. Q. Biswas, 
Electrical Overseer of Bhagalpur, who 
refers at one place in his evidence to 
Pramatha Nath Ghosh as consumer. The 
details that he givesin cross examination do 
not make Pramatha out to be a consumer 
at all and are consistent with Pramatha'’s 
case that he only looked after the Annae 
purna Mills occasionally ss a friend. 
Moreover, even if we assume that the 
prosecution is right in calling P. N. Ghosh, 
the Manager ofthe Annapurna Mills, can it 
be said that he comes within the definition 
of ‘‘consumer’? Learned Ccunsel Jays 
stress on Rowland, J.'s explanation of this 
definition in Bhagalpur Electric Supply Co. 
Ltd v. Hari Prosad Saha (1) that: 


(1) 18 P L 'T 986; 178 Ind. Oas, 940; A I R 1938 Pat, 
1: JOR P 365; 4 B R 203; 39 Or, L J 206, 
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“The definition includes any person who ie sur 
plied with energy by a Hoerisee, and any perso 
whose premises are for the time being connecte: 
for the purposes of a supply of energy with th 
works of a licensee. Prima facie it should b 
enough to prove either that energy was supplie 
for the use of the accused, or that the accuse 
were owners or occupiers of premwes connected u 
with the licensee's electric system.” 


It is difficult to see how these observe 
tions improve the case of the Bhegalpu 
Electric Supply Co. at all. Their regis 
tered consumer, I understand, is a diferen 
individual altogether, and the person suf 
plied with the energy was not the manage 
but “the proprietor or proprietors of th 
Mills. The premises also could not besa 
to be the premises of the Manager. As 
last resource, learned Oounsel relied o 
Ex. 15 (6), a paper apparently sent wit 
the bills made cut by the Bhagalrur Elec 
trie Supply Co. for electricity su'ppliec 
which contains in Ool. 1 the number of tbe 
bill and in Col. 2 the date and signature c 
the persen receiving the hill. It js suggest 
ed tbat ibis column for date and Fignatul 
is to contain ihe signature of the ccnsume 
and that P. N. Ghosh having signed in thi 
column, this is sufficient prceof that he wa 
the consumer. Learned Counsel has sine 
attempted 10 clarify bis position by sayin 
that his signature on Ex. 15 must b 
taken with the fact that he paid th 
bills; this ‘was necessary because chaprasr 
and other servants often receive bills i 
the -master’s absence and sign them an 
pass them on to the proper person. Th. 
mere receipt of the bills or Pramatha’ 
signature in the proper place will plain} 
not constitute him the person who is liabls 
to pay the bill. The fact that the Manage 
paid the bills—it is the case of the prosecr 
tion that Pramatha did so—would again ni 
suffice to make him the consumer; it is ni 
inccnsistent with the proprietor being tk 
consumer and authorizing the Manager 4 
pay tte bills. Exhibit 15 (6) thus falls so fe 
short of making P. N. Ghosh tke consume 
that it is surprising that any serious arg 
ment was addressed to me on tke basis «< 
this paper. J have already said that unlet 
it is shown that P. N. Ghosb was a ca 
sumer within the meaning of the definitio» 
the presumption given in the ecneludir 
porticn cf s. 44 is not available to tk 
prosecuticn; and it is perfectly clear thi 
without this presumption there is no cas 
whatsoever against P. -N. Ghosh eithe 
under s. 379, Indian Penal Code, or unde 
s. 39 or s. 44 (c), Electricity Act. 


The judgment of, the trying Megistrat 
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is undoubtedly open to remark on more than 
one ground. He has overlooked the pre- 
sumption in the concluding portion of s. 44, 
and he has also attached far too much im- 
portance to the possibility that “the incor- 
rect recording in the meter may have been 
due to Various causea" when there was 
definite evidence before him that the 
meter was tested and put finto order before 
lt was fixed up in the Annapurna Mills, and 
that on its removal from there, it was 
found to have had gand and moisture deli- 
berately introduced in the mechanism. But 
some of the confusion in the mind of the 
Magistrate, I have no doubt, was*ciused 
by the way the evidence was presented to 
him. The evidence relating to the liability 
of P.N. Ghosh as a consumer is not worth 
the paper itis written on and should not 
have heen seriously advanced or relied on 
in any Court of Law. The acquittal of 
P. N. Ghosh was, in the result, correct on 
the ground that the prosecution failéd to 
establish that he was a consumer and had 
no other evidence establishing his liability 
under the sections under which he was 
proceeded aguinst. 


D. Rule discharged. 
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with ‘right —Meaning of—Words having legal mean- 
ing must le strictly construed—Statutes effecteng 
changes tn procedure are recrospectzve—Government 


of Burma Adaptation of Laws Order, 1937, Ci. 10 


—Words “right, privileges... ... incurred" 
e referenze to right, privileges, etc., enforceable at 
aw, 

After April 1, 1937, the Courts in British Burma 


ceased to have power to stay suits in British Burma | 


by reason of the pendency of suits founded on the 
same cause of action in British India, owing to 
s. 10, Civil Procedure Oode, as amended by Adap- 
tation of Lawa Order, 1987. The amended section 
has a retrospective affect as it makea on alteration 
in the form of procedure. {p. 276, ool, 4.) 
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Per Dunkley, J.—The direction m s. 10, Oivil 
Procedure e, that a suit shall be stayed until an 
earlier suit in which the same matter is in issue 
has been decided is plainly a mere rule of proce- 
dure, it confers no legal right on any gee Buch 
rights, if they may be loosely so called, arein no 
manner different from the right to call witnesses 
The Oode of Civil Procedure is a Code of rules 
whereby rights may be enforced before the Courte. 
The Code itself confers no substantive rights what- 
ever. |p. 279, col. 1. | 

Whee. oer. a suit is instituted in a Court 
in British India in 1934, and a subsequent suit 
involving directly and substantially the same issues 
as in the first, is instituted in the Court in British 
Burma before Aprill, 1937, the Oourt in British 
Burma has no power unders, 10, Oivil Procedure 
Code, a8 amended, to stay the suit after April 1, 
1937, pending the decision ofthe suit filed pre- 
viously in the Court in British Indie as such Oourt 
is a foreign Court under x. 2 (5), as amended, and 
the British Burma Court is not precluded from pro- 
ceeding with a suit founded on the same cause of 
action. Papa Sastrial v. Anuntarama Sastrtal (7) 
and Vedavalli Narastah v. Mangamma (8), relied on, 
Gangaram v. Punamchaad Nathuram (9) and Jogeda- 
nund Singh v. Amrita Lal Strear (121, and 
English oase-law referred to [p. 278, col. 2. 

Where the word “' privilege ™ is coupled with 
“ right" ina statute, it must be held to have a well- 
defined meaning It does not mean some advantage 
or boon which by resson of existing procedure a 
party may deem himself in fact to possess, but may 
be defined as 4 right, advantage or immunity in 
law enjoyed by a personor class of persons beyond 
the common advantages of others. The word must 
be construed ina strict sense as having a legal 
meaning when it is employed in a statute and not 
es having a loose or figurativa meaning. [p 277, 
col 8; p. 278, coL 1] | 

Per Dunkley, J.—Statutes which effect changes 
in procedure are in their operation retrospective in 
the sense that the provisions of suob statutes are 
applicable to proceedings already commenced ai the 
time of their enactment. [p. 379, ool. 1.) | Kh 

The words, “ right, privilege, obligation or labi- 
lity already acquired, accrued or incurred,” in the 
Government of Burma Adaptation of Laws Order, 
1987, must have reference not to the mere enjoy- 
ment of what is in facta boon orto the existence 
-of being infact ander a disadvantage, but to rights, 
privileges, obligations or liabjlities which are en- 
torcesble at law. [p. 278, col. 1.] 

Per Dunkley, J.—Olanse 10 of the Government of 
Burma (Adaptation of Laws) Order, lyd7, mast be 
construed strictly and the words “right” and 
" privilege "' must be given their legal meaning In 
law, 8 “right” isan advantage which can be en- 
forced by appropriate action betore a Oourt, and a 
“privilege ` is nothing more than a special right 
enjoyed by certain persons, beyond the rights which 
the public in general enjoy A “ privilege ` also 
mast be enforceable by action before a Court, or, as 
an immunity, be a complete answer in law to on 
action brought to enforce a general right. The 
right (using the word in a loose sense) to have a suit 
stayed, therefore, isin law either a right nor a 
privilege. [p. 279, col. 2.] 

O. R. against an order of the Sub- 
Divisional Oourt, Henzada, dated April 26, 
1937. | ; 

Dr. M. A. Rauf, for the Applicant. 

Mr. P. K. Basu, for the Respondent. 
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+. Roberts, C. J—This suit comes before 
us by way of revision of an order passed 
by the Sub-Divisional Judge of Henzada 
on April 26, 1937, staying Civil Regular 
Buit No. 5 of 1936 ot his Gourt pending 
the decision cf an earlier Snit, No. 294 of 
1934 of the Sub-Court of Devakottah, 
Madras. The suit in the Devakottah Court 
was brought by the respondent, who is 
one of the sons in a Hindu joint trading 
family, against the other members of the 
family and was for partition and his share 
of the joint family property. The later 
suit in the Henzada Court was brought by 
the father of the respondent as karta of 
the joint family for the recovery of a sum 
of money said tobe held by the family in 
trust for an idol and deposited with the 
respondent. It is contended that the 
matters in issue therein are substantially 
and directly in issue in the -prior suit 
brought in Devakottah. If it were come 
petent to the Henzada Oourt to stay the 
action brought there, we should have to 
see whether the issues inthe two actions 
were substantially the same or not, but 
we have come to the ecnclusion that the 
action brought at Henzada cannct be 
Bbayed. - 

Section 10, Oivil Procedura (cde, as 
amended by the Adaptation of Laws Order, 
1937, runs as follows: 

“No Court shall proceed with the trial of any 
suit in which the matter in igsus is also directly and 
substantially in issue in a previously instituted 
suit between the same parties, or betweer parties 
under whom they or any of them claim lutigating 
under the sametitle where such suit is pending in 
the same or any other Oourt in British Burma 
having jurisdiction to grant the relief claimed, or 
before His Majesty in Council. 

Explanation.—The pendency of a suit in a 
foreign Court does not preclude the Courts in 


British Burma from trying a suit founded on the 
same cause of action.” 


By the Adaptation of Laws Order, 1937, 
cl. 2, this Order shall come into operation 
on the separation of Burma ana India 
that is, on April 1, 1937. By s. 2 (5), Civil 
Procedure Code as amended, “foreign Court” 
means a Court situate beyond the limite 
of British Burma which has no authority 
in British Burma and is not established 
by the Governor. The word “Governor” 
is substituted fır “Governor-General in 
Oourecil’ by cl. 
Order, 1937. After April 1, 1937, there- 
fore the Ccurts in Britich Burma ceased to 
have power to stay suits in British Burma 
by reason of the pendency of suits founded 
on the same cause of action in British 
Jndia. Apd the question we have to decide 
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is when does the section as amended 
come Into operation ? 

In James Gardener v. Edward A. Lucas 
(1) at page '03*, Lord Blackburn said: 

“I think it is perfectly settled that the Legisia- 
ture intended to frame a new pyocedure, -- that 
instead of proceeding in this form or that, you 
should proceed in another and a different way: 
clearly these by-gone transactions are to be sued 
for and enforced according to the new form of 
procedure. Alterations in the ferm of pr ure 
are always retrospective, anleas there is some good 
reason or other why they should not be,” 

The case in Republic of Costa Rica v. 
Erlanger (2) was one in which new rules of 
Court, dated February 1876, had increaged 
the amount of security which plaintiffs out 
of the jurisdiction might be called upon to 
give. The bill had been filed in 1874 and 
in May of that year an order was made 
that the plaintiffs, a foreign government, 
should give security for cosis: in acoord- 
ance with the existing practice the sum of 
£120 was depcsited. The new rule, how- 
ever, stated that 
‘in any cause or matter in which security for costs 
‘is required the security shall be of such amount 
and be given at such time or times and in such 
manner and form as the Oourt or u Judge shall 
direct" 

The Court of Appeal held that the new 
rule being one of procedure applied to the 


suit then pending and Mellish, L. J., said: 

“No suitor has any vested interest in the course 
of procedure, nor any 1ight to complain if durin 
the litigation the procedure is changed, provided, 
of course, that no injustice ia done. ertsinly 
there isæno injustice in the rule that suitors who 
live abroad and have no property in this country 
should give security for costs. There seems to have 
been a practice in equity of limiting the amount 
but that practice has been altered during this 
litigation.” 

Again in Wright v. Hale (3) Pollock, 
O. B. said: 

“I think that where an Act of Pailiament alters 
the proceedings which, are to obtain in the admi- 
nistration of justice, and does not specially say that 
it shall not apply to any action already brought, 
but meiely causing the operation to pause for a 
certain time and giving an opportunity for parties 
to retire from suits, ıt applies to actions already 
brought ` ss 

Baron Wilde declared the principle to 


be that: 

“Where you are dealing with a right of action, 
and an Act of Parliament passes, unless something 
express is contained ın that Act, the right of 
action is not taken away; but where you are deal- 
ing with mere procedure, unless something is said 
to the contrary, and the language in its terms 
applies to all actions, whether before or after the 
Act, there, 1 think, the principle is that the Act 


(1) (1878) 3.A 0 582. 

(2) (1876) 3 Oh D 62; 45 LJ Oh 748. 

(3) ce 80 L J Ex.40; 6H &N 227; 6 Jur. (Nn 8) 
1212; 3 L T 444; 9 W R 157. 


“Page of (1878) 3 A. O—[Ka] 
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does apply without reference to the former law or 


procedure. . 
In Joseph Suche & Co., Ltd., In re (4) at 


p. 50*, Jessel, M. R. syd : 

“It is a general rule that when the Legislature 
alters the rights of ties by taking away or con- 
ferring sny right of action, ita enactments, unless 
in express terfns they apply to pending actions, do 
It is said there is one exception 


not affect them. 
to that rule> namely that where enactments 


merely affect procedure and do not extend to right 
of avtion, they have been held to apply to existing 
Tights, and it is suggested here that the alteration 
made by this section is within that exception. I 
am of opinion that it is not. This is an altera- 
tion not merely in procedure.” 

In that case, therefore, although the 
alteration was held not to be one in pro- 
cedure merely, the existence of the excep- 
tion, that where enactments merely affect 
procedure they have been held to apply to 
existing rights, was acknowledged. In a 
later case, Welby v. Parker (5) the Increase 
of Rént and Mortgage Interest (War Res- 
trictions) Act, 1915, suspended a particular 
form of remedy at the instance of a mort- 
gagee. It was held that this did not take 
away rights but related to a matter of 
procedure only; in the present case the 
Adaptation of Laws Order lifts the suspen- 
sion of a remedy by taking away from 
el. 10, Civil Procedure Code, the provision 
that the Court shall stay an action where a 
suit in which the mitter in issue is also 
directly and substantially in issue between 
the same parties, etc., ın British India, and 
by making the direction to stay an action 
apply only to cases where there is’ such 
an earlier suit in British Burma, or before 
His Majesty in Council. 


In Welby v. Parker 15) all the Judges 
were agreed and Phillimore, L. J. drew 
attention tothe case in Rex v. Dharma (ù) 
where it was held that the extension of 
time during which a prosecution could be 
launched was a matter of procedure only 
though in fact the position of the accused 
person, when such a statute was made to 
operate so as to keep alive a criminal 
«charge against him which would have been 
barred prior to its enactment, must have 
been prejudiced thereby. That a similar 
view has been entertained in the Courts 
mn India is apparent from Papa Sasirtal v. 
Anantarama Sastrial (7) and Vedavallt 


(4) (1875) 1 OK. D 48. 

(5) (1916) 2 Oh. 1; 85 L J Oh. 564; 111 L T 876; 60 
85417; 88 T L R 403. 

(8) (1908) 2K.B 335; LI KB 450; 92 L T 700; 
is W R 451; 69 J P 198; 21 TLR 333, 
(2) 3 M 98. | 


. *Page of (1875) 1. Oh. D. ml Ed.] . 
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Narasiah v. Mangamma (8). In Gangaram 
y. Punamchand Nathuram (9) tbe plaintiff 
had brought a suit in a subordinate Court 
and was told he should have a certificate 
under s. 47,Dekkan Agricultural Relief 
Act, because the defendant was an agricul- 
turist. Now under s. 73 of the Act tke 
Judge's decision on this point was final. 
The plaintiff, however, appealed, the appeal 
including other points of objection to the 
decree as well as that with regard to the 
status of the defendant. Whilst his appeal 
was pending s. 73 was repealed, and on 
the hearing of the appeal the Judge con- 
sidered this question of status, held that 
the defendant was not an agriculturist and 
reversed the finding of the lower Court on 
that point, which at the time the appeal 
was filed and prior to the repeal of s. 73 
be would -have had no jurisdiction to do. 
It was held he was right in so doing. 
Faced with these difficulties Mr. Basu for 
tbe respondenis draws our attention to 
cl. 10 of the Adaptation of Laws Order, 
1937, which runs as follows: 

“Nothing in this order shall affect the previcus 
operation of or anything duly done or suffered 
under avy Burman-law, or any right, privilege, 
obligation, or liability jng | acquired, accrued 
or incurred under any such law or any penalty, 
forfeituie or punishment incurred in respect of 
eny „offence already committed against any such 
LW. s 

“Burma Law” is defined by s. 149, Gov- 
ernment of Burma Act, 1935, read with 
el. 3 of the Adaptation of Laws Order, 
1937; and the Civil Procedure Code is ‘such 
a law. 

Mr. Basu points out that the Adaptation 
of Laws Order cannot affect any privilege 
accrued under any such law, and he con- 
tends that his client had such a privilege 
in that by. being a litigant before April 1, 
1937, he could ask the Court hereto stay 
proceedings during the pendency of the 
suit at Devakottah. First he said that by 
filing the application before the law was 
changed, this objection to the continuation 
of the suit at Henzada must be decided 
under the earlier Jaw, and when it was 
pointed ont that the cases I have cited 
were against him on that point, he fell 
back on the ground that he had a privilege 
which could not be removed. Now, where 
the word “privilege” is coupled with “right” 
in a statute; it must be held tohave a well 
defined meaning. It does not mean some 
advantage or boon which -by reason of 
existing procedure a party may deem him- 


T (3) 27 M 538; 14M LJ 310, 
(9) 21 B 833, eo ae 
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self in fact to possess; but may be defined 


ag % right, advantage or immunity in law 


enjoyed by a person or class of persons 
beyond the common advantages of others. 
The word must be construed in a strict 
sense as having a legal meaning when it is 
employed in a statute and not as having a 
loose or figurative meaning. 

In Kearns v. The Cordwainers’ Co. (10) 
ths Thames Conservators were empowered 
by statute to grant to riparian owners or 
occupiers the license to make piers or 


jetties on payment of reasonable charges, 


but these powers were not to extend “to 
take away, alter or abridge any right, 
claim, privilege. franchise, exemption or 
immunity to which riparian owners were 
by law entitled.” It was held that Con- 
servators could grant io the owners of a 
wharf a license to consiruct a jetty though 
its erection might obstruct the enjoyment 
by adjoining riparian owners of the free 
navigation of the river, Oockburn, O. J. 
(at p. 405*) pointiug out that the whole 
question turned on whether there was any 


public right which was being interfered 


wiih. 

_ Again, in Fearon v. Mitchell (11) at p. 69657, 
Cockburn, O. J. said: 

, “The word “rights,” especially when taken in con- 
junction with the words “powers or privileges” must 
mean rights acquired adversely to the rest of the 
world and peculiarly to the individual,” 


Therefore the words, “right, privilege, 
obligation or liability already acquired, 
accrded or incurred,” in the Government 
of Burma Adaptation of Laws Order, 1937, 
must have reference not to the mere 
enjoyment of what is in facta boon orto 
the existence of being in fact under a dig- 
advantage, but to rights, privileges, obli- 
gations or liabilities which are enforceable 
at law. Mr. Basu says thatif the suit in 
Henzada is stayed he will have the privi- 
lege of immunity or exemptionfrom appear- 
ing a3 a defendant therein. This appears 
to me to be unduly straining the meanin 
of the words. Moreover, if His Majesty had 
intended to save the order fcr a stay in 
a suit when a prior suit had been filed in 
British India before the date cf separation, 
the order would have said so in terma. 
It may be observed that in the Schedule to 
the Adaptation of Laws Order there has 


(10) (1859) 6 O Bing) 388; 28 L J O P 295: 5 Jur. 
(x s) 1216, 
wae (1881) TQ B690; 41LJ MO170: 97 L T 


* 
bh 


~ * Page of (1859) 60. B. (x. sJ—i[Rd,] 
t Page of (1881) 7 Q. Bind] | 
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been add-d tos. 273, Succession Act, 1925, 
a new sub section to the*effect that: 

“Probate and lettera of administration granted 
in British India in proceedings commenced before 
the separation of Burma and India shall, if 
under this Act as in forces in British India they 
have effect throughout British India, have effect 
also throughout British Burma unless otherwise 
directed by the grant,” 

Where therefore it was deemed right to 
order that part of a legal proceeding in 
British India before the seffaraticn should 
have effect throughout British Burma after 
it, this has been done. In the present case 
the Court at Devakottah has become a 
foreign Court, and the rule which affects 
the staying of a suit here, by reason ofa 
suit pending in British India, has been 
altered ag a matter of procedure. There is 
no vested inteiest in procedure, and no right 
or privilege of the respondent has been 
invaded. It does not therefore fall to be 
considered whether the issues to be tried in 
the two suits are substantially the same or 
whether the Oourt should have stayed the 
suit if s. 10, Civil Procedure Code had 
applied, for if dces not apply at all. 
Accordingly, in my opinion, there proceed- 
ings must be returned to the learned Judge 
ofthe Sub- Divisional Court at Henzada with 
the ruling of this Court that he has no 
power to staythe suit pending the decision 
of suit No. 224 of 1934 of the Sub-OCourt 
at Devakottah, but must proceed forthwith 
to try it in accordance with tLe law. This 
appligation is, therefore, allowed with costs 
ten gold mohurs 

Mya Bu, J.—I concurin the judgment 
of my Lord the Chief Justice. 


Dunkley, J.—I am of the same opinion 
as my Lord the Chief Justice. The prin- 
ciple that a litigant cannot acquire a vested 
right in the course of procedure is so well- 
established as to be axiomatic. My Lord has 
mentioned cases in which this principle 
has been applied by the Madras and Bom- 
bay High Courts and I may therefore be 
permitted to mention a unanimous decision 
of twelve Judges of the Calcutla High Oourt 
in which the same principle was applied 
especially as the facts of this case appear to 
me to be similar to those of the matter 
now before us. By Act V of 1594, s. 310-A 
was added to the Code of Civil Procedure 
Oode of 1882, whereby a judgment debtor 
whose immovable property had been soldi 
in execution ofthe decree against him, wae 
given the option (which he did not previously 
possess} of having the sale set aside om 
payment into Court of the amount 
specified in the proclamation of sale plue 
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& sum equal to five per cent of the 
purchase money. In Jogodanund Singh v. 
Amrita Lal Sircar (12) the full Oourt of 
twelve Judges, overruling a previous 
decision of a majority ofa Bench of five 
Judges, held that this section did not confer 
any new rifht on the judgment-debtor or 


affect any existing right. They held that’ 


it was a mere rule of procedure, and was 
therefore appliqable to execution proceedings 
pending at the time when Act V of 1894 
came into force. The direction in a. 10, 
Oivil Procedure Code, that a suit shall be 
stayed until an earlier suit in which the 
same matter is in issue has been d&cided, 
is plainly of the same category; it confers 
no legal right on any party. Snch rights, 
if they tay he loosely s> called, are in no 
manner different from the right to call 
witnesses, and in Wright v. Hale (3) 
Polleck, O. B. said: 

“Tf an Act of Parliament wera to say that in 
matters of mere opinion and judgment no person 
shall be allowed to call more than thres witnesses, 


I thiuk that would apply to all actions wheth 
then pending or thereafter to be brought.” ` 


The Uode of Oivil Procedure is a Gode of 
rules whereby rights may be enforced 
before the Oourts, the Coda itself confers no 
substantive rights whatever. As Banerjee, J. 
pointed but in Jogodanund Singh v, Amrita 
Lal Sircar (12) it is not strictly correct 
to speik of such an alteration of procedure 
as having a retrospective operation, be- 
cause its direct effect is prospective only 
although a part of the requisites for its 
action is drawn from time antecedent to 
its passing: per Lord Denman in Queen 
v. Inhabitants of St. Mary Whitechapel 
(13) af p. 127*. With all due respect, I 
think that Farran, C. J. put the matter 
more correctly in Gangaram v Punamchand 
Nathuram ‘9) where he said that statutes 
which effect changes in procedure are in 
their operition retrospective in the sange 
that the provisions of such statutes are 
applicable to proceedings already commenc- 
ed at the time of their enactment. Mr Basu 
for the respondent has urged that because 
his application uoder gs. 10, Civil Procedure 
Code was made before the alteration in the 
law he thereby “consolidated” the procedure 
in hig favour. If the alteration of the law 
had come into force after the application 
had been heard and argued, but before 
judgment thereon was delivered, i. e. dur- 
ing the period in which judgment was 


te 22 O 767 (F B). 


av (1848) 12 Q B D 120; 17L JMO 173; 116 E R` 


* Page of (1848) 12 Q. B.,D.—[#d. | 
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reserved, I could have understood this 
argument on the ground that judgment is 
presumed to follow immediately on the 
conclusion of the hearing and that there- 
fore the position of the parties should not 
be altered by anything which occurred 
during this interval; but even under those 
circumstances the decision in Gangaram 
v. Puntmchand Nathuram (9) would afford 
a complete answer to the argument. 

Referring briefly to cl 10 of tha Gove 
ernment of Burma (Adaptation of Laws) 
Order, 1937, I agree with my Lord the 
Chief Justice’s definition of “privilege” as 
“a right, advantage or immunity granted 
to or enjoyed by a person or class of per- 
song beyond the common advantages of 
others”. The clause must be construed 
strictly nnd the words “right” and “privilege” 
must be given their legal meaning. In 
law, a “right” isan advantage which can 
be enforced by appropriate action before a 
Court, and a “privilege” is nothing more 
than a special right enjoyed by cer‘ain 
persons, beyond the rights which the publio 
in general enjoy. A ‘ privilege” also must 
be enforceable by action before a Oourt, 
or, as an immunity, be a complete answer 
in liw to an action brought to enforce a 
general right. In accordance with this view, 
the right (again using the, wordin a loose 
Sense) to nave a suit stayed 1s in law neither 
a right nor a privilege. 

B. Application allowed. 





PATNA HGH COURT 
Civil Appeal No. 135 of 1934 
January 4, 1938 
MANOHAR LALL AND CAATTEBJI, JJ. 
RAMASRAY PRASAD OHOUDHARY 
— P LAINTIFF— APPELLANT 


VETEULS 
O. G. ATKINS AND ofaERs— 
DEFENDANTS—RxSPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Mortgagor executing lease—Mortgagee questioning it 
—Suit by mortgagee in mortgage and purchasing 
operty himsel] — Ejectment suit by him against 
lanang Limitation: when starts — Transfer of Pro- 
perty Act (IV of 1882), a 66—Lease by mortgagor, if 
should be presumed bad— Lessee, tf should prove that 
lease was usual — Applicability of 3. 863—Whether 

applies to a case of lease granted by the mortgagor. 
Whore a mortgagor executes a lease but that 
lease ig questioned by the mortgagee as unsuthorised 
ond the mortgagee brings asuitin his mortgage 
and purchases the property himself but does not go 
into possession, his suit to eject the lessees must 
be brought within 12 years of the sále and the 
limitation cannot be extended by another infructuous 
litigation carried onto get possession to which the 
lessees are not parties. - ; j 
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. The relaiive position of a mortgagee andof a 
tenant under a tenancy created by the mortgagor 
after a legal mortgage is well settled in England 
but it would bea mistake to apply these Bnglish 
rules to the relations resulting fiom an Indian 
simple mortgage 

Where the mortgagor's leases are questioned by 
the mortgages, the burden is not onthe lessee to 
prove that they were usual and given in the 
ordinary course of management, especially where 
the mortgagee's dues are satisfied by the sale of ‘the 
mortgaged property and a lease given by the mortgagor 
cannot be presumed to be bad under 5 66, Transfer 
ef Property Act. Balmukand Ruyia v. Mati Lal 
Burman (2), Natho Singh v. Lachu Singh (4), Bent 

rasad v. Parmeshuar Singh (5), relied on. Beni 

Prasad v. Gangu Singh (7) and Mathura Rai v. Mandil 

as (9), explained. 

The contention thats. 66, Transfer of Property 
Act, ig never intended to apply to a lease granted 
by a mortgagor who has been allowed to remain 
ik possession is unsound because a mere 

prusal of the language of the section makes 

t clear that it is intended to apply generally 
fo all cases where a mortgagor has done some 
acts which either destroyed or injured the property 
in his possession, and if by such act on his part the 
security is rendered insufficient, the section would, 
therefore, apply to the case of a lease granted by 
the mortgagor. 

- O. A. from the original decree of the Sub- 
Judge, Monghyr, dated July 30, 1932. 

Dr. D N. Mitter, Messrs. L. K. Jhaand R. 
Chowdhury., for the Appellant. 

Messrs. P. R. Das, M. K. Mukharji and P. 
B Ganguly, for the Respondents, 

. Judgment.—This is an appeal by the 
plaintif against’a judgment and decree of 
the learned Subordinate Judge, dated 
July 30, 1932, by which he has dismissed 
the suit of the plaintiff w.th respect to parti- 
tion of lands measuring 34 bighos7 kathas 
14 dhurs in khatas Nos. 90 and 162 in Tauzis 
Nos 3097 and 1079 in villages Matihani 
and Meghaul. The plaintiff claimed certain 
other reliefs which were decreed in his 
favour in part, but we ure not concerned 
with those other matters in this-appeal. 
The appeal relates cnly as to whether the 
suit Las been rightly dismissed with respect 
to the land just mentioned. 

_ The facts necessary to give an indica- 
tion of the controversy between the parties 
are no longer in dispute and may be 
briefly stated as follows: On September 22, 
1850, the defendants first party or their 
ancestors executed a mortgage-bond in 
favour of one Gcpilal for a sum of Rs. 4,350. 
This wes a simple mortgage and certain 
shares in these two villages were given as 
security. About 13 years after that, viz. 
on March 23, 1803, the mortgagor, who was 
allowed to remain in possession, exesuted 
a lease in favour of Mr. Atking or his 
predecessors, who are defendants Nos. 31 
and 32 in this action, by which the mort- 
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gagor gave a lease of certain shares in the 
villages definitely extluding from the 
lease the area which is now in dispute on 
the statement made therein that ' tbe 
factory was already in possession of it in 
kasht Tight at a rental of Rs 177-50 per 
annum. Abcut six months aftér this lease, 
the mortgagee inatituted a suit to recover 
his mortgage-debt on September 15, 1903, 
and the same was decreed ,for a sum of 
about Rs. 17,000 in June of the fcllowing 
year. Execution of this mortgage-decree 
was effected apparently from time to time 
but ultimately on May 30, 1914, the 
property was put up to sale and purchased 
by the sons of the mortgagee for a sum of 
Rs. 40,966, which, we are informed, was 
the total due tken under the mortgage- 
decree. But the judgment-debtors con- 
tinued in possession and no delivery of 
possession was tahen by or on behalf cf 
the auction purchaser. On May 22, 1926, 
the heirs of the auction-purchaser, sold 
their rights to the plaintiff by means of three 
kobalas, and the plaintiff having failed in 
obtaining peaceful possession of the pro- 
perty which he had purchased, iratituted a 
Suit (No. 37 of 1926) to recover possession 
of the properties described in Schs. 1 to3 
of the plaint. It is important to notice 
that in this action defendants Nos. 31 to 
37 were not party cefendan'ts. In this suit, 
we are informed that a decree was 
oblained in due course in favour of the 
plaint} for recovery of possession against 
the defendants first party and he obtained 
delivery of possession on October 8, 1927, 
which has been rightly characterized by 
tbe learned Advocate for the appellant as 
a symbolical delivery of possession. Hav- 
ing failed in obtaining possession of the 
lands which are now in controversy as 
well as other lands, the plaintiff then 
raised the present action on November 12, 
1929, in which he claimed. the reliefs stated 
above. 

Now itis obvious from a mere narrative 
cf these events that assuming that the 
argument on behalf of the appellant is 
correct that the settlement of these lands 
in dispute with defendants Nos. 31 to 35 
was wholly unauthorized and illegal, the 
plaintiff mustinetitute the suit for eject- 
ment of the trespassers or the unauthorized 
lessees within 12 years of the date of the 
cause of action which accrued to him or 
to his predecessor. The cause of action 
accrued to the predecessor of the plaintiff 
undsubtedly on May 30, 1914, and this 
cause of action can never be enlarged by 
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anyihing which happened subsequently on 
the materials on therecord of this case; and, 
therefore, in our opinion the suit of the 
plaintif wus hopelessly barred by limitation. 
Dr Mitter contended at great length that in 
view of the recital in the mortgage-bond of 
1890, that ° 

“we (the mortgagor) shall not directly or indirectly 
mortgage or let out the same in rehan to anyone 
else or execute any kind of deed in favour of others 
in rbspect thereof. If we would do so, it shall be 
void and illegal;” 
it was not open to the mortgagor to put 
the factory in possession of the lands in 
dispute as a permanent lessee. He also 
contended thats. 66, Transfer of Rroperty 
Act, has no application to the present case 
and that the onus was upon the defend- 
ants to prove that their occupation as 
tenants was without prejudice to the rights 
of the mortgagee and, therefore, of the 
plaintiff. He finally contended that the 
settlement with Mr. Atkins was tainted with 
fraud and was made in order to deprive 
the mortgagee of his security. A large 
number of cases ofthe other High Courts 
were cited by him beginning from Banee 
Pershad v. Reet Bhunjan Singh (1) and also 
reference was made to a number of cases 
which have been decided by this Court 
from time to time on this matter. Before 
dealing with the cases relied on on behalf 
of the appellant, itis useful to recall the 
warning given by Jenkins, C. J. in 
Balmukand Ruyia v. Mati Lal Burman (2). 
The learned Ohief Justice obserwed as 
follows: 

- “The relative position of a mortgagee and of a 
tenant under a tenancy created by the mortgagor 
aftera legal mortgage is well-settled in England 
bub it would be a mistake to apply these English 
rules to the relations nag trom an Indjan 
simple mortgage. The role in Keech D. Warne v. 
Hall (3) the leading English case, is one of 
conveyancing, but under a simple mortgage, the 
mortgagor does not pairt with possession and 
the right of a mortgagee is merely to cause the 
eee property to be sold for the payment of his 
GD. 


_ In our opinion if this passage had been 
kept in view in the various cases which 
have been cited before us, there would not 
have been any such apparent divergence 
as is said to exist in some of the cases. 
We think the true view of the matter is 
laid down by the Jearned Ohief Justice of 
this Oourt in Natho Singh v. Lachu Singh (4) 
The learned Chief Justice pointed out that 


(1) 10 W R 395. 
(3} 30 O W N 350; 32 Ind. Ceas. 195; A I R 1916 
87 


Oal. 870. 
(3) (1778) 1 Dong 21. 
(12 PL T 118; 107 Ind. Oas. 156; A IR 1928 
Pat, 238. ihi 


* 


RAMASRAY PRASAD OMOUDHARY V. ATKINS (PATI) 


“Act. It is to be noticed that 


281 


where the mortgagor's leases are questioned 
by the mortgagee, the burden is not on 
the lessee to prove that they were usual 
and given in the ordinary course of 
Management, especially where the mort- 
gagee's dues dre satisfied by the sale of the 
mortgaged property and that a lease given 
by thë mortgagor cannot be presumed to 
be bad under s. 66, Transfer of Property 
' tbis is a 
Gase’ directly in point and specifically deals 
with the very algument as to whether ` 
s. 66, Transfer cf Property Act, has any 
application to the case of a lease granted 
by the mortgagor. To the same effect is 
another decision of this Court in Beni 
Prasad v. Parmeshwar Singh (5) in which 
Ross, J. has dealt with all the cases which 
have clustered ronnd this point beginning 
from Anand Ram Marwadi v. Dhanpat Singh 
(0) as well as with all tke cases which 
Dr. Mitter has cited before us in the course 
of his lengthy argument on behalfof the 
appellant. 

It was then argued that in two cases 
apparently a contradictory view has been 
taken by two Benches of this Court and 
we were asked to refer this question for 
decision toa larger Bench. The first case 
referred to is the casein Bent Prasad v. 
Gangu Singh (7). Taere the learned Judges 
adopted the view of law which was enun- 
ciated by the COalertta High Court in 
Madan Mohan Singh v. Raja Kishori (8) 
that it was not competent to the mortgagor 
to grant a lease on unusual terms’ or to 
authorize its use in a manner or for a 

urpose different from the mode in which 
fe himself had used it before he granted the 
mcrtgage. Accepting that view they 
pointed out that the 

“point was taken in the plaint in the present 
case that the mortgagor had no right to create the 
tenancies in favour of the defendants first party, so 
as to alter the character of the landor to impair the 
value of the security,” 


and proceeded to observe that this aspect 
of the cese had not been considered by 
the learned District Judge, and upon that 
view of the matter they remanded the case 
for a further decision on facis. In our 
opinion this decision does nct lay down 
any contrary proposition at all; it simply 
laya down some general propositions which 


e (5)12 PLT 121; 182 Ind. Oas 361; A IR 1931 
Pat. 193; Ind. Rul. (1931) Pat. 281. 

(6) 1 P L J 563; 38 Ind. Oas. 37; A I R1916 Pat 
11; 2PTW 341. 

(7) 7 Pat 349; 110 Ind. Oas 287; A.I R 1928 Pat 
372; 9 P L T 792. 

(8) 310 W N 88; 39 Ind. Oas. 183; A IR 1917 
Oa 14223. 
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could not be applied to that case upon the 
findings of fact as they stood on that date. 
The next case referred to is Mathura Rai 
v. Mandil Das (9) where the learned Judges 
have adopted the reasonings in Madan 
Mohan Singh v. Rajkrishori Kumari (10) 
and applied them to the facts of the 
case before them inthe following words.::. 
“In the present case, 1$ is perfectly obvious that 
the benefits, which defendants Nos.1 to 5 derived’ 


from the agresment, 
might retainin the usual course of the manage- 


ment of the property. Up till the time of agreement 
they paid produce rent. The rate settled on 
compromise was considerably lower than-the fair 
rent, which would have been settled on condition 
and it has been found by the learned Munsif 
that this abnormally low rate was entered into 
because the mortgagor saw no means of saving 
his property. He accordingly colluded with the 
tenants and on condition of a heavy nazrana, he 
entered into the agreement, which no manager would, 
in the usual course of management, have entered 


into.” 

Now these facts were in our opinion 
enough to attract the operation of the 
principle which the learned Judges accepted. 
Ib is to be noticed that in none of these 
cases reference was made to s. 66, Transfer 
. of Property Act, and this has been the 
subject of another argument by Dr, Mitter 
that s 68is never intended to apply toa 
lease granted by a mortgagor who has been 
allowed 1o remain in possession, This 
argument isunsoeund because a mere perusal 
of the language of the section makes it clear 
that it is inteuded to apply generally to all 
cases where a mortgagor hss done some acts 
which’either desiroyed or injured the pro- 
perty in his possession and if by such art on 
his pait, the security is rendered insuffi- 
cient. ’ 

Dr. Mitter then proceeded to take us into 
the facts of the case as evidenced by 
certain documents to show that the con- 
duct of the mortgagor in putting Mr. Atkins 
in possession has injuriously affected the 
mortgage security and has rendered it in- 
sufficient forthe purpose of realizing the 
mortgage debt (His Lordship then dis- 
cussed the evidence and proceeded). In 
our judgment, there are no materiils 
of a satisfactory character upon the 
record to enable us to hold that the 
mortgage security was rendered insufficient 
by the leasing out to the respondents of these 
lands. 

It was then argued that it must be held 
that the lease in question of the 34 bighas 
was induced by fraud, and reliance was 


9) LPL T 392; 56 Ind. Oas, 805; A IR 1921 Pat, 
183. 
(10) 170 LJ 384; 17 Ind. Oas. 1, 
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placed upon the finding of the learned 
Judge that the recitalein the document 
that the kotht was in possession before 
the date of the palta was false, and that 
the entry in the Survey Record of Rights 
should be accepted to be correct that the 
lands were not the kasht of*the kothi 
before 1903. Ncw from this it does not 
follow that the kotht and the mortgagor 
contrived to deprive the mortgagee of his 
security. Indeed the very argument of Dr. 
Mitter suggests that the kothi never went 
into pcasession of the property in dispute by 
means <f any written document, and, there- 
fore, there was no leasing out of a perma: 
nent character. There 34 bighas are dis- 
tinctly excluded from the two leases which 
were granted in 1903 and thereafter in 
1916. The result, therefore, is that the 
kotht was in possession by some sort of 
arraogement by which they were accepted 
as tenants of the mortgagor, and in the 
absence of any evidence of reliable character 
the kotht must be held lo be a tenant from 
year to year. Now it conld not be contends 
ed thatif atenancy is made from year to 
year, such a tenancy is forbidden py even 
tho doctrine of English Law. If the 
tenancy is from year to year then Mr. 
Atkins bas been ilo possession for over 
twelve sears by paying the rent and 
ordinarily he would acygulre the right of 
occupancy in these lands. We are not 
deciding in this litigation the exact rights 
of Mr.Atking asa tenant of the lands as 
that is not the subject of any controversy 
before us. Evenif itis assumed that Mr. 
Atkins had no right whatsoever as a lessee, 
as already indicated the suit for recovery of 
pogsession is hopelessly barred by limita- 
tion. It is also to be noticed that the present 
suit 18 really a suit for possession in the garb 
of a suit for partition and, therefore, the 
plaintiff must prove his subsisting title and 
possession within twelve years of the date 
of the action which he has failed to do. 
Upon this review of the facts and circum- 
stances of the case we think that this 
appeal fails and must be dismissed with 
costs. 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 190 of 1936 
January 13, 1937 
SKEMP, J. 
Musammat J IO—DEFRNDANT— APPELLANT 
VETSUB 
NABI BAKHSH—Puaintivy— 

- RESPONDENT 

Civil Procedere Code(Act V of 1908), 8. 11, Expl. 

Land passing on death of person, to his son and 


widow in equal Bhares—Suit by son for declaration” 


that he was exclusive owner on ground that widow 
had been divorced long before death of his father— 
Suit dismissed—Subsequent suit for declaration that 
widow was entitled only to one-fifth share in lieu of 
matntenance—Second suit, tf barred 

On the death of one F his land passed by*mutation 
to his son and his widow in equal shares e plaint- 
iff (the son) instituted a suit against J (the widow) for 
a declaration that he was the exclusive owner of the 
land on the allegation that she had been divorced by 
F many years before his death and had nothing to do 
with his property. The trial Court held that the 
divorce was not proved and dismissed the plaintiff's 
suit, and this decree was upheld on appeal. Theson 
sued again for a declaration that J was only entitled 
to one-fifth share in F's land in lieu of maintenance 
as his widow and not to one-half- 

Held, that the ground of action taken by the plain- 
tiffin the second suit ought to have been made a 
‘ground ofattack in the previous suit and therefore, 
‘under s. 11, Expt. 4, Oivil Procedure Oode, the second 
suit was barred. Kameswar Pershad v. Raj Kumari 
Rattan Koer (1)and Imam Khan v. Ayub Khan (2), 
referred to. Gangaprasad v Kodulal (4) and Ningaya 
Bharmana v. M. Gurappa (5), distinguished 


F. O. A. from an order of the Additional 
eae Judge, Lahore, dated May 13, 
1936. 

Mr. Qabul Chand for Mr. Mokammad 
Monir, for the Appellant. 

Mr. A. R. Kapur, for the Respondents. 

Judgment.—The facts which have led 
to the present second appeal are not in 
dispute. The plaintiff, Nabi Bakhsh, is the 
son of Farid deceased while the ‘defendant 
Musammat Jio is his stepmother. On the 
death of Farid his land paseed by mutation 
to Nabi Bakhsh and Musammat Jio in equal 
shares. The plaintiff instituted a suit 
against Musammat Jio for a declaration that 
he was the exclusive owner of the land on 
the allegation that Musammat Jio had been 
divorced by Farid many years before his 
death and had nothing to do with his pro- 
perty. The trial Court beld that the divorce 
was not proved and dismissed the plaintiff's 
suit: and this decree was upheld on appeal. 
Now Nabi Bakhsh has sued again for a 
declaration that Musammat Jio is only 
entitled to one-fifth share in Farid’s land in 
lieu of maintenence as his widow and not 
to one-half. The trial Judge dismissed the 
suit relying on s. 11 and O. II, r. 2, 
Oivil Procedure Code, On ‘appeal the 
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learned Additional District Judge took the 
contriry view and held that the present 
suit was not barred. He remanded the case 
to the trial Oourt for a decision on the 
merits. Against this decision the present 
second appedl has been lodged, the sole 
point being whether the second suit is 
barred. 

After consideration of the learned Dis- 


_trict Judge’s judgment and the authorities 


‘cited before me, I am of opinion that it ig 
so barred. The matter is governed by 
Expl. 4 tos. 11, Civil Procedure Code, which 
states that any malter which might and 
ought to have been made gronnd of defence 
or attack in such former suit shall be 
deemed to have been a matter directly and 
substantially in issne in such suit. The 
leading case is Kameswar Pershad v. 
Rajkumari Kattan Koer (1), in the course 
of which their Lordships of the Privy Ooun- 
cil ae ate 
“That it ‘might’ have b 

attack is lear. That it ETE a 
appears to their Lordships, to depend upon the 
particular facts of each case. Where matters ara 
so diesimilar that their anien might lead to con- 
fusion, the construction of the word ‘ought’ would 
‘become important; in this case the matters were 


‘the same. It wae only an alternative way of seek- 


ing to impose a liability upon Ram Bahadur, and 
it appears to their Lordships that the matter ‘ought’ 
to have been made a ground of attack in the former 
suit, and therefore that it should be ‘deemed to have 
been a matter directly and substantially in issue’ 
in the fo: mer auit, and is res judicata.” 

This passage or part of it has been 
quoted in most of the successive rulings. 
In Imam Khan v. Ayub Khan (2), the 
plaintiff sued for possession of a property 
as owner He failed and then brought a 
suit for possession as mortgagee. The 
learned Judges were of opinion 

“that the claim in the alternative to hold as mort- 
gagee not merely ‘might’ but ‘ought’ to have been 
added to the prayer in the former suit as a ground of 
attack onthe defendant.” 


In Guddappa v. Pirkappa (3), the plain- 
tiffs in the first suit elaimed land on tho 
ground that they were sole surviving mem- 
bers of a joint family. The suit was dis- 
missed. They were deprived of possession 
and then brought a suit for recovery of the 
same land alleging a title by heirship ag 
dis‘inct from survivorship. The leading 
judgment was written by Sir Lawrence 
Jenkins, who after referring to Kameswar 
Pershad v. Kajkumari Rattan Koer (1), 
said that: 


“The test therefore proposed whereby to determine 
whether it ‘ought’ to have been matter of attack 


(1) 20 O 79; 19 LA 831; 6 Bar, 241 (PO). 
(2) 19 A 517; A W N 1897, 143 
(3) 35 B 189; 3 Bom. LR 872. if 
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+ 


- 2% + 


-D84 


„is this; are the matters so dissimilar that their 
union might lead to confusion? To my mind there 
is in this case but one answer to that question; that 
absolutely no confusion would have arisen had the 
plaintiff ın the former suit pleaded in the alternative 


the title he now sets up "’ 

It is clear that if Nabt Bakhsh had 
included in his first suit a claim in the 
alternative that even if the divorce of 
Musammat Jio was not proved, she was not 
entitled to so much as half the land for 
maintenance, there would have been no 
confusion whatever. The issues and the 
evidence on this point would have been 
entirely separate. This really governs the 
case. The learned District Judge and the 
respondent relied 
Kadulal (4), and Ningaya Bharmanna v. 
M. Gurappa (5). The Nagpur ruling only 
consists of afew sentences and does not 
state the facts. It merely enunciates the 
tule that a person isnot bound to ste on 
an alternative cause of action and failure 
to doso in the former suit does not bar 
a subsequent suit. In the Bombay ruling, 
the plaintiffs sued to recover possession of 
the whole of the property on the ground 
that she had purchased it in 1907, that 
she was the exclusive owner of the pro- 


perty and that her sister, the defendant,- 


had no interest (herein. The defence was 
that the mother was the owner of the pro- 
perty, that the w.otber nnd the defendant 
had purchased another plot which was 
exchanged for the land in suil, that the 
exchange was effected 
herself and that plaintiff had no share 
therein. The trial Judge held that the 
plaintifs purchase was not proved, but 


granted her possession of Lalf the share 


on the ground that the property belonged 
to the mother. That decision was reversed 
in appeal on the ground that the plaintiff 
failed on the case set out in the ‘plaint, 
and could not set up any other claim 
which was inconsistent with it. The second 
suit was brought by the plaintiff on the 
ground that the mother was the owner of 
the property, that the plaintiff and the 
defendant were her heirs, thai they had ex- 
changed the land for the plaint land and 
therefore the plaintiff was entitled to re- 
cover half the share in the plaint lund. The 
Bench held that the cecond suit was not 
barred, Parker, J said: 

“Where the introduction of a ground of attack in 


the previous suit would have been incongruous to 
the subject-matter of the previous suit, it could 


(4) A I R 1987 Nag. 322; 103 Ind Oas. 888 
(5) A TR 1931 Bom. 187; 120 Ind. Oas. 608; 30 Bom. 
L R 204, Ind. Rul. (193!) Bom, 286, 
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not be said that the matter ought to have been set 
up a3 a ground of attack inthe previous suit.” 
Baker, J. said that the two alternative 
cases would have been mutually destruc- 
tive and the evidence in support of them 
contradictory. I think this case may be 


‘ distinguished on the facts fromethe present 


one because, as already remarked, the two 
issues whether Musammat Jio had been 
divorced and, if not divorced, what share 
of the land she is entitled t her mainten- 
ance are entirely distinct and separate 
issues. The plaintiff's learned Counsel algo 
referred to Saminathan Chetti v. Palaniappa 
Ohetti (6), a ruling not on s. 11 but on 
s. 34, Ceylon Oivil Procedure Code, which is 
in the same terms as O II, r. 2, Civil Pro- 
cedure Oode. lt was there held that where 
plaintiffs had owing to a technicality failed 
iu a suit on promissory notes, they might 
base their claim on the original cause of 
action on which the pro-notes were based. 
Their Lorpshipssaid: “Solong as the notes 
were outstanding, there was no right of 


action otherwise than upon the notes”. It 


was, therefore, impossible in their Lord- 
ships opinion to hold that the claim for 
the amount due was the same cause of 
action as the claim upon the notes ard 
ought to have included in the prior action. 
In my judgment the ground of action now 
tnken by the plaintiff ought to have been 
made a ground of atrack in the previous 
suit and the present suit is barred. I 
accept the appeal, set aside the order of 
remand passed by the learned Additional 
District Jndge and restore the order of the 


trial Judge dismissing the suit. The 
plaintiff is to bear the defendant's costs 
throughout. 

B Appeal accepted. 


(8) 41 IA 142; 38 Ind. Cas. 2?£;18 O W N 617; 17 
New. Law. Rep. 56;83 L J PO 131;(i91) AO 618; 
110 L T 913 (P 0). 





CALCUTTA HIGH COURT 
Oivil Suit No. 27204 1937 
June 2, 1937 
MoNarre, J. 
NATIONAL INSURANOE Co., Lrp.— 
PLAINTIFF 


versus 
DHIRENDRA NATH BANERJEE AND 


ANOTHER—DgFENDANTS 

Crvtl Procedure Oode (Act V of 1908), ss.88, 151, 
0. XXXV, r. 4—~—“First hearing” in 0. XXXV,r. 4, 
meaning of—Interpleader sutt—On completion of 
pleadings plaintif can apply to be removed from 
Pr aa ama can grant such relief under 
s. 151. 
: The words ‘first hearing’ in O, XXXV,r. 4, Civil 
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Procedure Oode mean the date on which the Court 
goes into the pleadings in order to understand the 
contentions of the parties. It is obviously undesir- 
able ‘that a person, who claims no right in the pro- 
perty at stake but which is the subject-matter of 
conflicting claims by two defendants should be re- 


tained on the necord and forced to join in the various. 


ioterlocuto roceedings which ma necessary 
pending the final Siapacil of the aa of the 
parties. A plaintiff in an interpleader suit is entitl- 
ed to apply to the Court, so soon as the leadings 
have been confpleted, for an order that those 
persons who have adverse claims to the property 
in dispute should continue their contest without 
having the plaintiff retained on the record, This 
will save costs not only for the plaintiff bat also for 
the defendants themselves. In the intergsts of 
justice of the parties concerned such an order oan be 
madeunderthe inherent powers of the Oourt. 
Abdul Rahman v. Shib Lal Sahu (5), 1elied on. 

Mr. N. C. Chatterjee, for the Plaintiff. 

Mr. H. K. Bose, for the Defendant (Pro- 
both Lal Mukherjee.) 

Mr. Sankar Banerjee (for U. C. Law), for 
the Defendant (Dhirendra Nath Banerjee.) 

Order. -This is an application by the 
plaintiffs in an imterpleader suit. The 
plaintiff company is an Insurance Company 
who on October 14, 19.1, lentto D. N. 
Banerjee a sum =f Rs. 10,000 and Banerjee 
deposiled with them in Calcutta certain 
documents of title relating to a property 
at Baliyganj. It has been alleged that 
Banerjee wasa partner in 8. O. Mukherjee 
&: Oo. This he denies, and he states that 
he was in the employ of -robodh Lal Mu- 
Kherjee who was the sole proprietor of the 
firm of §8.C. Mukherjee & Co. and that-he 
obtained the loan on behaif of his employer. 
The loan was admittedly re-paid by the firm 
and Mukherjee alleges that Le stood surety 
for its re-payment and is now entitled to be 
subrogated to the rights of the creditar. 
The loan was re-paid in July 1935, and in 
August 1935, Banerjee and Mukherjee both 
Claimed the title deeds. In the correspon- 
dence they have set out their claims and 
the grounds on which those claims are 
based. On August 23, 1935, the attorneys 
for the plamtifi company wrote to the 
defendants that the loan had been paid 
off and-the mortgage redeemed by Mukher- 
jee & Co. that both Banerjee and Mukher- 
jes claimed the title deeds and that the 
company was willing to make them over t 
either party if he could establish his 
title. The letter concludes: 

“The matter isone which ought to be settled bet- 
ween yuu and unless some agreament is arrived at, 
our clientswill have no other’ alternative than to 
file an interpleader suit and deposit the title deeds 
in Oourt for delivery to the claimant who will be 
declared rightfully entitled thereto.” , 


: The suit was eventually filed on February 
48, 1937, This application is opposed by 


— 


NAÑIONAL INGUBANGR OÔ., Lip. V. DHIRANDRA NATA BANARJEB (GAL) 


585 

both the deferdants. The procedare which 
should be followed in interpleader suits is 
laid down in s, 88, Oivil Procedure Code, 
andO. XXXV of Sch. I. Section 83 is as 


follows : 

“Where two or more persons claim adversely to 
one another the same debt, sum of money or other 
property, movable or immovable, from another per 
son who claims no interest therein other than for 
charges or costa and who is ready to pay or deliver 
it to the rightful claimant such other person may 
institute a suit of interpleader against all the 


and of obtaining indemnity for 


. Order AKAN, r. 1, provides that in every 
interpleader suit the’ plaint shall state that 
the plaintiff cldims no interest in the 


Bubject-matter in dispute other than for 


charges or costs, the claims made by the 
defendants severally ; and that there is no: 
collusion between the plaintiffs and any of 
the defendants. Those pleas have all been 
taken in the’plaint. In his affidavit on this 
application the defendant Banerjee makes 
a bare allegation without any supporting 
facts, that the plaintiffs are very friendly 
with the other defendants and that they 
have in collusion and in conspiracy with 
each cther been trying to harass him. It 
is noteworthy that although there was a 
definite statement in the plaint that there 
was no collusion, that statement has not 
been denied or even pleaded to by Baner- 
jee in his written statement, and no issue 
as to collusion could be raised on the plead- 
ings. The plea of collusion has, however, 
been pressed by learned Counsel on bahalf 
of Banerjee in this application, in order to 
support his claim that the plaintiff com- 
pany should not be dismissed from the suit 
and should pay the costs of this application. 
It is alleged that the application is miscon- 
ceived andthat allegation is based on two 
grounds. Itis contended (1)that it isun- 
necessary, and that it will have the effect 
of increasing the costs. Reference is made 
to the case in Crawford v. Fisher (1), in 
Bupport of the contention that the plaintiff 
in aninterpleader suit-must bear the costs 
of any proceedings which he may take in 
the suit that are productive of needless 
expense. Forthe plaintiff company, it has 
been pointed out that not only is this appli- 
cation not productive of extra costs but 
that it will, in all probability, save costs, for 
if matters were allowed to proceed to a hear- 
ing, briefs would have to be delivered and 
hearing fees incurred, and there would be 


(1) (1842) 1 Hare 436; 11 L J Oh. 273; 6 Jur, 576; 66 
E R 1108. k 
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ecsts of the various interlocutory proceed- 
ings preliminary to the hearing of a defend- 
ed suit. They contend that it is in the 
interest of all parties, und in my opinion, 
that contention is correct, that they should 
be removed from the proceedings at the 
earliest possible opportunity. It is next 
urged that this is not the proper time within 
the limits laid down by the Code for a 
matter of this sort to be decided and con- 
siderable material has been placed before 
the Court asto tke meaning of the words 
“first hearing’ which are to be found in 
O. XXXV, r. 4, viz. : 

“at the first hearing the Court may declare that 
the plaintiff is discharged from all liability to the 
defendant in respect of the thing claimed, awarding 
him his costs, and dismissing him from the suit.” 

The contention on behalf of the defend- 
ant, a8 I understand it, is that the Court 
is only empowered to act as provided at 
the ‘“‘nrst hearing” and that the words “at 
the frst hearing’ do not mean at the time 
when an applicgtion of this nature is nade. 
Reference his been made to O. XV, 
which is headed “Disposal of the suit at 
first hearing’ ind reliance has been placed 
on a judgment ı f Greaves, J. in Taran Mon- 
dal v. Ruz Chandra Mandal (2). io that 
case the leained Judge was dealing with 
the words “arst uearirg’ in O. AllLy |, 
which relates to the dccumentaly evidence 
to be produced “si the first hearing. The 
learned Judge held that the words “orst 
hearing of the suit” under that Order meant 
the date when forthe first time the case 
is “called on for hearing and really gone 
into, aad not the date when the case was 
fixed for hearing but was not gone into at 
all. Now the report is not very clear, and 
iu is obvious that the learned Judge did 
not take time to express his judgment ia 
carefully chosen words, but in any event 
he was dealing with the meaning of the 
words “first hearing of the suit” in O. XIIL, 
r. l, and in the circumstances of that case, 
with the greatest respect, 1 do not see how 
he could have come to any uther decisicn. 
The words “first hearing’ are used frequent- 
ly in various Orders, notably in O. VIII, 
r. L, which provides that the defendant may 
at or before the “first hearing” present a 
written statement of his defence, and in 
the note to Messrs. Chitaley and Annajl 
Raos Code of Oivil Procedare, at p. 1388, I 


find the fullowing comment : 

“The ‘first hearing’ of a suit does not mean the 
day on which the witnesses are examined or the 
trial taken up. It means the day on which the Oourt 
goes into the pleadings in order to understand the 


(2) A J] R 1918 Qal, 70; 50 Ind. Oas. 396, 
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contentions of the parties. In suits in which issues 
have to be framed, the dey on which issuee are 
framed isthe ‘first hearing’ of the suit, inasmuch as 
cn that daythe Oourt looks into the pleadings with 
a view to understand thecontentions of the parties.” 

This is made clear by the provisions of 
O. X,r. 1, under which the Oourt 

“shall at the first hearing of the suif ascertain from 
each party or his Pleader whether he admits or 
denies such allegations of fact as are made in the 
plaint or written statement (if any) of the opposite 
party." e : 

Reference has already been made to the 
words “first hearmg” in O. XIH, r. 1. An 
Appellate Bench of this Court in Talewar 
Singh v. Bhagwan Das (3), held that certain 
documents had Leen wrongly excluded by 
the trial Court on the ground thut they had 
not been filed in time witbin the provisions 
of ss. 138 and 13), CO:vil Procedure Uode, 
1882, which correspond with the provisions 
of O. XII, r.l and O. Ali, 1. 2 of the 
present Oode. Inthe course of their judg- 
ment the learned Judges say : 

“At the first hearing, therefore, when the issues 
were framed ıt was not obligatory onthe plaintiffs 
to produce their documents unless they were called 
upon to do Bo" 


It is argued taat this is a decision that 
the words “first hearing” must always refer 
to the time when issues are framed. Sucha 
construction would place far too wide an 
interpretation on the words used which must 
be read with their context and in reference 
to the particular provisions of the Code 
under consideration. This decision in 1907 
does not appear to have been brought to the 
potice of Greaves, J. when he gave his des, 
cision in 1919. The meaning of these words 
in O. XIIL, r. 1, was also considered in 
Madrasin the casein Chidambaram Chettiar 
v. Parvathi Achi (4), which purported to 
follow the decision of this Court in Talewar 
Singh v. Bhagwan Das 3) and it was held 
that the “first hearing” in O. XIII, r. 1, 
means the date on wich issues are framed. 
Tre Court referred to the decision of 
Greaves, J. and the learned Judge pointed 
out that it is very difficult to say frem the 
nature of the expression used, whether it 
refers to the framing of the issues or to 
the examination of witnesses. ‘Lhe words 
“first hearing’ are also used in O. XIV, 
r.1 (5), which provides that at the “‘first 
hearing” the Court shall after reading the. 
plaint and the written statement, proceed 
to frame the issues, and aub-r. (6) pro- 
vides that nothing in this rule requires the 
Court to frame and record issues where 


(3) 18 O W N 312;8 OL J 147. 
(4) A I R1928 Mad, 347; 93 Ind. Gas. 16; 33 L W 69; 
(1928) M W N 156, : 
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the defendant at the “first hearing” makes. 


no defence. 

The matter is dealt with very clearly 
and at some length by Jwala Prasad, 
Ag. O. J. and Das, J., in Abdul Rahman v. 
Shib Lal Sghu (55, where the learned Ag. 
O. J. says; 

“Much hss been argued at the Bar as to the real 
meaning and scope of the word ‘hearing’ used in 
the. different provisione of the Oivil ure 
Code, but a carffnl examination of the roles on 
the subject will leave no manner of doubt that 
this is purely a question of academic interest. The 
word ‘hearing’ has not been defined in the Code 
but it is obvious that it is used in the different 
rules with a view to atate the different purposes for 
which a date for hearing of the suit is fixed.” | 

The learned Judge then deals with the 
particular rales which wers relevant at the 
enquiry before him and continues: 

“Various steps have to be taken by the parties in 
a suit in order that it may be ready for final 
hearing; which means the examination of wit- 
nesses, the tendering of documents, and the hear- 
ing of arguments. At the imtermediate stage, in 
order to enable or compel the parties to take 
necessary steps in the prosecution of the case, the 
Court may fix dates for some particular action to 
be taken. These dates are dates for the hearings of 
that particular matter which is specified in the 
order of the Oourt ”’ 


I have no doubt after looking carefully 
into the various orders and rule to which 
IT have been referred, that the expreesion 
"first hearing” may have a different mean- 
ing in one Order to what it does in 
another. The learned authors of Chitaley 
and Annaji Rao’s Code of Civil Procedure 
in the paragraph to which I have already 
referred, appear to me to sum up in a 
few words the substance of the decisions. 
“The ‘frst hearing’ means the date on 
which the Court goes into the pleadings 
in order to understand the contentions,of 
the parties.” Ifthat be the trae meaning 
of the words “first hearing” in O. XXXV, 
r. 4, I have no doubt that the Court has 
power on this occasion and on an applica- 
tion of this nature to give the petitioner 
the relief which he claims. It is obviously 
undesirable that a person, who claims no 
right in the property at stake but which is 
the subject-matter of conflicting claims by 
two defendants should be retained on the 
record and forced to join in the various 
interlocutory proceedings which may be 
necessary pending the final disposal of the 
rights of the parties. Orders of this kind 
have been made in the past by myself and 
by other Judges of this Court on similar 
applications, but the power of the Court 


aS 6 Pat. L J 850; 63 Ind. Cas. £70; AI R 1932 Pat. 
13 IP LT 573; (1922) Pat, 81; ¿UP L R (Pat) 


~ 
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to make such orders has never, so far as 
I am aware, been seriously challenged 
before. I hold that this application is in 
order and that a plaintif in an inter- 
pleader suit is entitled to apply to the 
Court, so soon as the pleadings have been 
completed, for an Order that those persons 
who have adverse claims to the property 
in dispute should continue their contest 
without having the plaintiff retained on ` 
the record. It appeĘars to me that it will 
save costs not only for the plaintiff but 
also for the defendants themselves, I am 
satisfied further that in the interests of 
justice of the parties concerned that such 
an order can be made under the inherent 
powers of the Court. The plaintiff com- 
pany has brought itself within the provi- 
siocs of s. 88 and O. XXXV, Civil Procedure 
Code, and it claims no interest in the sub- 
ject-matter of this suit. It has stated that 
there is no collusion and that statementis not 
denied in the written -slatements, In the 
circumstances, there will be an order in 
terms cf paras. 1 to 6 of the petition. 
8. Application allowed. 





RANGOON HIGH COURT 
Special Bench 
Civil Reference No. W of 1937 
February 3, 1938 
Rosgets, O. J Mya Bu AND DUNKLRY, JJ. 
In re COMMISSIONER or INOOME-TAX, 
BURMA— APPLIOANT 
versus 
N.S A. R. CONCERN—Respon pant 

Income Tax Act (XI of 1922), (Burma) s. 10 (9) 
(ix)\—Eaxpresston ‘such profits or gains’, tf includes 
agricultural income—Assessee's business comprising 
of both agricultural and other tncome—Expenditure 
incurred for earning agricultural income, tf can be 
deducted from such other income—Applicability of 
English decisions to cases under Burma Income Tag 
Act. ` 

The expression “such profits or gains,” in cl. (tz) 
of 8,10 (2), Burma Income Tax Aot, does not in- 
clude “ agricultural income,” and consequently, when 
the business of an assesiee comprises both agri- 
cultural income as defined inthe Act, and other 
(taxable) income, the assesses is not entitled, under 
s. 10 (2) (iz), to deduct from such other incume the 
expenditure incuried for the purpose of earning the 
agricultural income, Commtssioner of Income-taz, 
Bihar and Orissa v. Maharajadhiraj Sir Kameshwar 
Singh of Darbhanga (3), relied on, 

Extreme care must be taken in applying English 
decisions to cases under the Burma Income Tax 
Act, because the scheme of the English Income Tax 
Act, 1918, and the scheme of the Burma Income Tax 
Act, 1922, are entirely different. 


0. R. made by the 
Income-tax, Burma. | 
Mr. A. Eggar, forthe Applicant. 


Commissioner of 
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Messrs. Clark and Mootham, fdr the 
respondent. 

Dunkley, J.—In this reference, under 
the provisions of s. 66 (2), Burma Income 
Tax Act, the question referred for our deci- 
sion by the Ccmmissicner of Income-tax, 
Burma, is as follows: 

“The assessee having a business which com- 
- prises both agricultural and other receipts, 18 he 
entitled under 8.10 (2) (22) of the Act to deduction 
of all expenditure (including that incurred for the 
special purpose of realizing the agricultural 
1eceipts) after exclusion of the gross agricultural 
rents in accordance with ss. 4 (4) (wita) and 2 (1) 
a)"; 
‘the material facts can be briefly stated. 
The assessees, N, S. A. R. Ohettyar, a 
Hindu undivided family business, carry on 
the usual type of Chettyar banking busi- 
ness at various places in Burma. In the 
course of that business, they have taken 
over, In satisfaction of otherwise unrealiz- 
able debts considerable areasof agricul- 
tural land, and hav ng become the owners 
of this land, they lease it annually to 
tenants and receive as part ofthe profils 
of their husiness, the rents realized from 
the tenants in respect thereof. The income- 
tax return of tbe businessfor the 1935-37 
assessment show «| on the credit side cnly 
the “non-agricuiural’ receipts, the rents 
and proiits of , we agricultural land 
owned by them being left out of account; 
but on the debit side, all expenses except 
land revenue) were entered. The assessees 
themaelves, in their return, deducted from 
the gross expenses a sum of Rs. 5500 as 
being that portion of their expenses 
which wes attributable 10 the expenses of 
realizing the agricultural income. The 
TIncome-tax Officer increased the amount 
of this deduction by Rs. 9,719, and there- 
upon the assessees appealed to the 
Asssistant Oommissioner of Income-tax 
againel this decision of the Income-tax 
Officer. Meanwhile they had been provid- 
ed with anew ground of objection by the 
decision of the High Oourt of Madras in 
Chellappa Chettyar v. Commissioner of 
Income-tax, Madras (1) and relying on 
this decision they contended that no part 
of the sum of Rs. 9,719 ought tohave been 
disallowed; infact, it was part of their 
contention that they were in error in 
themselves making the original deduction 
of Rs. 5,500. The Assistant Commissioner 
of Income-tax overruled this contention, 
but on a consideration of the facts, he 


reduced the deduction from gross expenses 
' (1) £ L BG937) Mad. 734; 185 Ind. Oas. 160; AI R 
1097 Mad. 393; (1937) LM LJ 351; 45 L W 441;9 R 
D 530; (1937) M W:N 667, 
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made by the Inccme-taxOfficer by a sum 
of Rs. 2,795. The question of law now 
before us for decision is whether, when 
the income of a business consists partly 
of rents and profits derived from agricultu- 
ral land and partly of receipts* from other 
and taxable sources, income-tax ehall be 
payable only on the taxable receipis less 
the gross expenditure incurred in carrying’ 
on the whole business, including. the 
expenditure incurred in carrying on that 
part of the business which is not 
subject to tax. In our opinion, the answer ~- 
to this question is clearly inthe negative, 
and that only that portion of the expen- 
diture which is attributable to the 
“taxable” part of the business may be 
deducted. 


The section of the Income-Tax Act 
under which the profits of a business 
are taxed is s. 10, and the par. of this 
secticn which is relevant for the present 
purpose reads as follows: 

“10. (1) The taxshall be payable by an assesses 
under the head ‘Business’ in respect of the profits 
or gainsof any business carried on by him 


‘2, Such profits or gains shall be computed 


after making the following allowances, namely 
* + k « t+ * ee 


(ix) any expenditure (not being in the nature of 
ogpital expenditure) incurred solely for the pur- 
pose of earning such profits or gains.” 


The Madras case in Chellappa Chettyar 
v. Commissianor of Income-tar, Madras 
(1) was principally concerned with the 
application of the provisions of cl. 
(iti) of subd-s. (2) of s.10 to a business of 
the kind which we are now considering, 
andthe question of the extent to which 
cl.e (tx) was applicable was merely 
incidentally considered in the last para- 
graph of the judgment, where the following 
sentence cceurs : 

“The answer tothe second question will admittedly 


follow from the decision on the first and the answer 
to it therefore, is also in the affirmative.” 


This is the only reference to cl. (ix) 
in the judgment, and uo reasons for this 
decision are given, and plainly the deci- 
sion went by default. We, therefore, 
refrain from further comment on the 
Madras case Chellappa Chettyar v Com- 
missioner of Income-tax, Madras (1) beyond 
saying that we by no means agree with the 
admission made before the Madras Court, 
that the decision regarding cl. (ix) 
necessarily follows the decision regarding 
cl. (sii), Before us, on behalf of the 
apsessees, great .stress has been laid 
on an Hnglish decision of the Court of 
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Appeal ın . Hughes w. Bank of New Zealand 
(2) which was referred to in Chellappa 
Chettyar v. Commissioner of Income-taz; 
Madras (1) s8 having been reseived in 


Madras after the arguments in that case. 


had been keard. But extreme care -must 
be .taken in applying English decisions 
to cases under the Burma Income Tax 
-Act, because the scheme. of-the English 
Income Tax Æct, 1918, and the scheme of 
‘the Burma Income Tax Act, 1922, are 
entirely different. In England a person 
is assessed to income-tax ‘in respect of 
his income, while under the Burma,Act it 
is the income whichis taxed. Under the 
English Act, no’ class of income’ is out- 
pide the scops of the Act, -© whereas by 
s.4(3), Burma Act, the Act is mde 
inappl.cable to a number of classes of 
income, the English -Act merely confers 
certain exemptions on a person in respect 
of his income up tea -certain amount or of 
certain kinds, similar to the exemptions 
conferred on- certain classes of income by 
the provisos to ss. 8 and 9, Burma Act. 
Moreover, the “expenses deduction” clause 
(if it may be so called) of the Fnglish Act 
is in different and far wider terms than 
that .of the Burma Act. The rule in the 
‘English Act in respect of such deductions 
reads: ia a o - 4 
. “In computing the amount ‘of profita or gains to 
ibe charged, no sum shall be deducted in respect of 
(a), any disbursements or expenses, not being 
money wholly and exclusively laid out or axpand- 


‘ed for the purposes of the trade, profession, 
“employment or vocation.” ' - a 


The distinction between the expression 
“fincurred solely for the purpose of 6arning 
‘such profits or gains” and the expression 
“expended for the purposes. of the-trede, 
-profession,.employment or vocation” is so 
-manifest as to. need no comment. --The 
question . before us for decision therefore 
has to be. decided with reference to the 
provisions of the Burma Income Tax Act 
aud a reference to decisions under the 
s English Act will afford no-assistance. | 
. Now “agricultural income” is defined in 
-s. 2, sub-s: (1) of the Act, and so far as it 
is.relevant for the presént purpose means: 
..- (a) Any rent or revenue derived from land which 
is used for agricultural purposes, and is either 
assessed to land revenue in Burma or subject to a 


local rate assessed and collected by Officers -of- 
- Government as such;. . . 


(b) any income derived trom such land by agri- 
culture,” ee | 
- Section 4, subs. (3), -cl. (siti) of the 
.Act enacts that the Act shall not apply to 
agricultural income.. In Commissioner. of 
(2) (1988) 3 AIL E R 975, 
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Income-tax, Bihar and Orissa v. Maharaj- 
adhirajy Sir Kameshwar Singh of Dar- 
bhanga (3) their Lordships of the Privy 
Council held that by this Clause agricultural 
income is altogether excluded from the 


. Act, howsoever and by whomsoever it may 


be received. 


‘ Section 6 ofthe Act enacts 

‘(6). Save as otherwise provided by this Act, the 
following heads of income, profits and gains shall 
be chargeable to income-tax in the manner herein- 
after appearing, namely. 

* + * * 

“ (iv) Business. 

Section 4, sub-s. (1) enacts 

“4 (1) Bave as hereinafter provided this Act 
shall apply to all income, profits or gains as des- 
cribed or comprised in s. 6.” 


Their Lordships of the Privy Council held 
in Commissioner of Income-tax Bihar and 
Orissa v. Maharajadhiraj Sir Kamishwar 
Singh of Darbhanga (3) (at p. 632*) that the 
effect of the saving words at the beginning 
of each of these two sections is to exclude 
“agricultural income” altogether from the 
scope of the Act. Hence “business,” .as 
defined in s.6 (tv), does not include the 
business of leasing agricultural land and 
receiving the rents, and the expression, 
“profita or gains of any business”, as used 
in s. 10(1}, does not include “agricultural 
income.” It therefore fcllows that the 
expression “such profilf or gains” in 
cl. (iz) of s. -0 (2) dces not include “agri- 
cultural income” and -consequently, when 
the business cf -an assesses comprises both 
agricultural income as defined in the 
Act and other (taxable) income the 
assessee.is not entitled-under s. 10 (2) (wx) 
to deduct from such- other income the 
expenditure. incurred for the purpose of 
earning the agricultural income. 

Mr. Glark, for the assessees has sought 
to drawa distinction between s. 12 and 
8. 10 of the “Act, and has urged that 
because the words from every source to 
which this Act applies are used in s. 12, 
but- are omitted in s. 10 therefore s. 10 
‘must'be held to refer to profits or gains of 
every kind. The distinction is merely ima- 
ginary. It was necessary to insert these 
-words-in s. 12-for, otherwise the words 
“every source” would include sources which . 
are outside the sepe of.the Act and if 
Mr. Clark's argument were to be accepted 
-then - agricultural income would be taxable 

(3) 14 Pat. 623, 137 Ind Oas. 289; 8 R P O 25, 1936 
-O L R £08; 1935 A-L-R 859; 1 B R 820; (1935 M W 
N 839; AIR 1935P- RR fe LJ 978: (1935 
OW- N 102%; 16 P L T809; 390 WN 1255; 43 
ps o~r 69M L J 474; 37 ‘Bom. L R 832; 623 I A 216 
: *Page of 14 Pat.—[&d.] < . 
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under s. 10 if it formed part of a business, 
a result which would be contrary to the 
decision in Commissioner of Income-tax 
Bihar and Orissa v. 
Kameshwar Singh of Darhbanga (3), -In 
my opinion, the case of agricultural in- 
come of a business is comparable to that of 
the profits of a foreign branch of a business 
(which profiis are not brought into Burma); 
both are entirely outside the scope of the 
Act: Somasundaram Chettiar v. Commis- 
stoner of Incume-tax, Madras (4)' and Pro- 
vident Investment Co., Ltd. v. Commissioner 
of Income tax, Bombay (5). It would never, 
1 imagine, be contended that where a 
business in Burma had a branch abroad 
the profits of which branch were not as- 
sessable the expenses of running the foreign 
branch could be deducted under s. 10 (2) 
(tx). The question referred must there- 
fore be answered in the negative. The 
Oommissioner of Income-tax js entitled to 
his costs of this reference. Advocate’s fee 
20 gold mohurs. 

Miya Bu, J.—I agree. 

Roberts, C. J.—I agree, 

Answered in negative. 


8. 
(4) 21 TC 505; 108 Ind. Oas. 369; A 
487; 54M L J 436;27 LW 133, jane ee Ane Mad 


(5) 61 TO 21; 135 Ind. Oas. 810; AI R 1939 
Bem. 94; 56 B99: 83 Bom. LR 1587. 
Bem. 94; 587; Ind, Rul 938) 
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R. V. SUBBORAMAQCHARI AND orarre— 


Beh PIP ESEONDENTS 
artnership—Llainisf! becoming partner in de- 
fendant’s jirm—-Without knowledge of plaintif 
number of partners increasing beyond 20 and part- 
nership converted into joint stock company — Plaint- 
aff given no share in company—Surt by plaints 
for atssoluttion of partnership and share of hts 
ites without tmpleading ali poriners— Plaintif 
k ha m a share AB load when partners were 
elow ut sutt wathout im } 
Se E A pyan all pariners 
The plaintifi became a partner in the firm of the 
defendants and in course of time the number of 
partners increased until, at the time of bringing the 
suit the number of partnera was 96. The partner- 
ship then became converted ito a joint stock oom- 
pany. The plaintiff, though one of the partners, 
was not allotted any ehareg in the newly formed 
company. He, theretore, brought a suit tor a deo- 
laration that there had been a dissolution of the 
partnership, for the taking of accounts, and for 
ba kag as 3A mak Sa and his share of the 
profits with interest thereon. He j im- 
PERET Pe _ however, did not im 
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Held, that if the plaintiff was entitled to a shard 
of the profits of the firm when the membeiship was 
below: 20, be was not to loss that right be- 
cause the number of partners had mcreased beyond 
20 without his knowledge. Greenberg v. Cooperstein 
(1), relied on. i 

Held, further, that the liability in the case was 
the habılıty of the individual partoers and of the 
partnership and not jointly of the vaxious members 
constituting the partnership. No suit was, there- 
fore, Maintaimsble without smpleading all the part- 
neis. Appa Dada v. Ramkrishna Vasudeo (3) and 
Gangulu Naidu v, Chengama Naidu (b), distinguiph- 
ed, Hichens v. Congreve (2), In te South Wales 
Atlanty Steamship Vo. (3) and Wood v. Dun (4), ex- 
plained. 

5. 0. A. against the decree of the District 
Oourt, Madura, in A. 8. No. 132 ot 1931. 

Mr. K. Venkateswaran, for the Appellant. 

Mr. O.V. Baluswamt, tor the Respondents. 

Judgment.—The plaintiff became a 
partner in the firm ot the defendants and 
in course of time the number of partners 
increased until, at the time of bringing the 
suit in 1924, the number of partners ‘was 
96. The partnership then became con- 
verted into a joint stock company, The 
plaintiff, though one of the partners, was 
not allotted any shares in the newly form- 
ed company. He therefore brought a suit 
for a deciaraticn tnat there had been a 
dissolution of the partnership, for the tak- 
ing of accounts, and for recovery of his 
shure capital and his snare of the profits 
with interest thereon. The trial Oourt 
went into all the matters raised very fully 
and decided against the plaintiff. In 
appeal, the lower Appellate Court decided 
against the plaimtift on two technical 
grounds, withous ccnsidering the allega- 
ons made by the plantit. it found that 
as the numberof prtners was more than 
20, no suit could be filed and secondly, 
that in any event the suit could not be 
maintained as all the partners had not 
been brought on record, The plaintiff ap- 
peals and contends that both the nndings 
ot toe lower Appellate Ovurt are wrong. 
li, as the plainn alleges, he was nothing 
mole tuan the manager ot the l1estau- 
rant kitenen and one who contributed 
kis. 1,000 to the business to become a part- 
ner, and that thereatier be nad no know- 
ledge of what took place and was unaware 
of tne fac that the number of partners 
had increased beyond 20, then clearly the 
Pluintitt suould uct be without a remedy 
01 some sort. As was said in Greenberg v. Co- 
ope7siewn (1,, where two persons, a8 secre- 
tary and U'easurer, collected sums of money 
110m various persons to torm a club and the 
members themselves had no knowledge of 

(1) (1926) Ch. 657; 9 L J Ob, 466; 185 L T 663, 
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what the secretary and treasurer had done, 
‘the law ig not so powerless that when the money 
16 in the hands of persons who have received it for 
application for an legal purpose, it cannot protect the 
contributors or enable them to recover ib before it 
has been applied for this illegal parpoze.” 

If the plaintiff was entitled to a share 
of the profits of the firm when the mem- 
bership was below 20, surely he was not 
to lose that right because the number of 
partners had increased beyond 20 without 
his knowledge.’ The appeal, however, has 
to be dismissed on the other ground, i. e. 
that the plaintiff should have impleaded 
all the partners as defendants. It may be 
true that at the time of filing the swit he 
was not aware of the number of partners; 
but he could readily have ascertained that 
because an objection to the maintainability 
of the suit on the ground of non-joinder 
was taken in the written statement itself. 
The learned Advocate for the appellant 
has cited ceTiain cases as instances where 
it was not thought necessary to implead 
every member of the partnership or firm. 
According to certain provisions of English 
Company Law, the managing director or 
some other director is authorized to bring 
suits on behalf of the company and the 
question arose in Hitchens v. Congreve (2), 
whether a suit brought by threes share- 


holders purporting to sue on behalf ofthe ` 


general body of share-holders was main- 
Mainable against the directors, who were 
accused of misusing the share-holders’ 
money. It was held that the nature of 
whe case precluded the possibility of the 
directora joining in the suit as plaintiffs 
and that as the directors, who were ordi- 
marily empowered to bring a suit, were 
themselves the defendants, they could nof 
xepresent in a suit of that nature the 
general body of share-holdera. Another 
3ase relied on by the appellant is In re 
South Wales Atlantic Steamship Co. (3) 
which was a suit for dissolution of a part- 
aership where the membership was very 
arge. A meeting was held in which a 
arge majority of members of all classes 
were in favour of dissolution, and a suit 
ves brought by representatives of all 
‘lasses. It was held that some representa- 
ives of all classes could bring a suit on 
gehalf of the general body of members. 
à third case is Wood v. Dun (4). That 
was an ordinary representative suit in 
which a provision similar to O. I, r. 8, Uivil 
*rocedure Code, was invoked. In Appa 

(2) (1838) 38 E R 917; 4 Russ. 562; 1 Russ. & My. 
§0n; 6 LJ Oh. 167; 32 R R173. 

(3) (1876) 3 Oh. D 763. 

(4) (1885) 1 Q B 77. 
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Dada yv. Ramkrishna Vasudeo (5) a creditor 
brought a suit against certain prominent 
members of the company who had induced 
him to trade with the company. It was 
held that the suit was maintainable 
against the defendants because the liability 
of all the defendants was joint, as well as 
several; and that those defendants who were 
responsible for the creditors dealing with 
the company were liable. Similarly in 
Gangulu Naidu v.Chengama Naidu (6) it was 
held that it was not necessary to implead 
all the partners in appeal because the 
liability of the defendants was joint as 
well as several. The liability in the pre- 
sent case is the liability of the individual 
partners and of the partnership and not 
jointly of the various members conatitut- 
ing the partnership. No suit is, therefore, 
maintainable without impleading all the 
partners and the lower Appellate Court 
was right in dismissing the appeal on this 
ground. 

As soon as the written statement was 
filed, the plaintiff was aware of the exis- 
tence of other partners and‘ could have 
impleaded them. Instead of doing this, 
he obstinately contested the suit on this 
issue and 80 was prepared to have the suit 
dismissed on this technical ground. Even 
in the Appellate Oourt, he made no 
attempt to amend the plaift. Nor has he 


made such a request in this Court, The 


plaintiff has only to thank himself for 
having this sult dismissed on this techni- 
cal ground. The appeal is, therefore; dis- 
missed with costs. Leave to appeal is 


. refused. 


N.B. Appeal dismissed. 


(5) 53 B 652; 121 Ind. Oas. 581; A I R 1930 Bom. 
5: $1 Bom. L R 1187; Ind. Rul. (1930) Bom 69. _ 

(6) 47 M L J 871; 85 Ind. Oas. 397: AIR 1925 Mad. 
237. 
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pe rsus 
SHANTABAI BAPU BAYAJI—Dargnpayr 
— RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 29 
—Alienation of ward's property—Sanction granted 
—Lender acting bona fide, whether can rely on 
sanction—Partreular amount not authorised by sanc- 
tion—Lender can prove necessity for that amount— 
Actual application of such amount, if ghould be 


proved, rs 
Where there is a sanction authorizing an sliena- 


292 
tion followed by the transaction go authorized, and 
no fraud or underhand dealing is alleged, the per- 
son who enters into the transaction with the guar- 
dian would be entitled to rely upon the sanction 
itself for the validity of the transaction. The lender 
is not bound togo behind the order of the District 
Judge sanctioning the loan, is entitled to rely on it, 
and if he acted bona fide, he is not bound to see to 
the application of the money or any part of it, 
Even where a particular loan is not ‘found to be 
authorized by the order granting the sanction, the 
person dealing with the minor's guardian js not 
prevented from showing that the loan was advanced 
for necessity, and if he is able to establish the 
existence of the necessity for the amount and if he 
is able to chow that he ae acted bona fide, the 
application of the loan so advanced for the parti- 
Gala purpose will not have to be shown by him, as 
he is not bound to see to the application of the 
moneys, even under the general Hindu Law. Ram 


Bhajan v. Matbar Ram (3), relied on. [p. 294, cols 
1 & 2; p. 295, col. 1.) 


F.C. A. from the decision of the First 
Olass Sub-Judge, Poona, in Civil Suit 
No. 1729 of 1932. 

Mr. K. H. Kelkar, for the Appallant. 

Mr. L. A. Safai, for the Respondent. 

Thakor, J.— This is an appeal by the 
Plaintiff-moitgagee aguinst that part of the 
decree of the learned First Olass Subordi: 
nate Judge of Poona wherein he declined 
to award to ihe plaintiff relief to the 
extent of an item of Rs. 683-120 which 
was part of his mortgage. The circum. 
stances under which the suit came to be 


brought were these: The defendant Shanta- 


bai was a minor who had inherited certain 
. properties. A guardian was appointed by 
the District Oourt of Poona both of her 
person and property, the guardian being 
one Bapu Bayaji Hendre, whom the minor 
Shantabai appears to have subsequently 
married. The estate had certain debts and 
decrees. The guardian Bapu applied to the 
District Court on June 3, 1925, that he 
should be permitted to mortgage one of the 
houses to the present plaintiff for Re. 5,500 
at one percent. per mensem. The neces: 
pity for the mortgage recited in the appli- 
cation was that one Baloba had obtained a 
mortgage decree for sale against the suit 
house and was executing it in darkhast 
No. 1284 of 1924 of the District Oourt, 
and that the house had been put up for 
sale. and the decree had to be paid. The 
District Oourt on this application made an 
English endorsement over its signture 
saying “permission granted” on June 10, 
1925. A separete order was also drafted 
by the office in the vernacular, and signed 
by the District Judge. Exhibit 50 in the 
case is a copy of it. The order is dated 
June 16, 1925. That is referred to as the 
panction.of the District Qourt ın the case. 


` ° 
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It embodied the terms under which the 
sanclion to mortgage was given to the 
guardian. It stated that permission ` was 
granted tothe guardian on his application 
to mortgage the house in suit for Rs. 5,500, 
that he (guardian) should first pay out of 
that money the amount due in the above 
darkhast, and the balance he should invest 
in Government securities. and that he was 
not to spend that money without the 
Oourt’s orders. 

It appears that on August 14, 1925, the 
guardian executed in favour of the present 
plaintif appellant a mortgage on which the 
Buit has been brought. It was for an 
amount of Rs 5,500 which admittedly is the 
amount sanctioned by the Court. It has 
been found that the plaintiff paid Rs. 4,750 
out of the amount to satisfy the darkhast 
No. 1264 of 1924 which kas since been 
satished. Some amount was expended 
towards stamps, etc, 1 ¢., about Re. 41-4-0 
orso. Rupees 683-120 are fcund to have 
been paid before the Sub-Registrar by the 
Plaintiff. So that toe whole amount sanc- 
tioned has in fact been fcund to have been 
paid by the present plaintiff. 1s° appears 
that after this date Shantabai, the defen- 
dant, married the guardian It also- ap- 
pears that the guardian was removed. 
The proceedings relating to the re- 


moval not being before us, we are not in 


a position precisely to say on what grounds 
he waa removed. Another guardian was ' 
appointed and on Shantabai having ate 
tained majority that guardian was” also 
discharged. Bapu who had married Shanta- 
bai died in 1931. The present suit was“ 
filed by the plaintiff on November 15, 1932, 
to recover about Rs. 11,0.0 being the 
amount due on the mortgage with the inter- 
est thereon. There were several defences 
to this suit, the principal cne being whether 
the sanction given by the District Court 
18 invalid and of no effect (issue No. 3). On 
this issue the finding of the Court was 
that the sanction was not invalid. On the 
other issues the Court found that the 
mortgage was proved and that its considera- 
tion also was proved. On a subsidiary 
issue, being Issue No. 5, the Court held 
that the mortgage was within the sanction 
to the extent of Rs. 4,791-4 0 only, and not 
for the balance. By reason of its holding 
that the mortgage was within the sanction 
to this extent only, the relief that the 


Oourt awarded to the plaintiff was limited 
‘to that extent, the rest of the Plaintiff's 
‘Claim being refused, Jt is against that part 


of the decree which refused to award the 
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full claim that the plaintiff has preferred 
the present Appeal No. 259 of 1934. 

The principal ground of appeal urged by 
Mr. Kelkar for the appellant is this: there 
was a sanction by the District Court which 
has been held to be a Valid sanction by the 
lower Court self ; the guardian mortgaged 
the suit property to the present plaintiff 


for an amount of Rs. 5,£00 only; which’ 


amount is the amount sanctioned by the 
District Court ; fhe plaintiff having advanuc- 
ed Rs 5,500 under the authority of that 
sanction to the guardian, whether the 
balance was invested in Government secu- 
rities as directed in the vernacular oxder of 
sanction by the learned District Judge, or 
was otherwise utilized by the guardian, is 
not a matter which the appellant: plaintiff 
was bound to consider, that it was not his 
duty to see to the application of the 
money by the guardian, and that even if, 


as the recital in the mortgage deed shows; 


he was made aware thatthe guardisn was 
going to apply the balance towards pay- 
ment of another decree obtained against 
the minor at Sholapur, that fact cannot 
alter the validity of the mortgage for the 
whole amount which admittedly was the 
sanctioned amount. The view taken by the 
lower Court and urged bythe respondent's 
learned Advccate is that as the sanction 


authorizing the mortgage itself gavea direc- 


tion to the guardian to invest the balance 
in Government securities and not to apply 
it for another purpose without the order of 
Khe Court, and as the plaintiff admits that 
the representation made to him by the 
guardian wus that he was going to apply 
the balance towards payment of another 
decree at Sholapur, the plaintiff was a 
warty to the violation by the guardian of 
the terms of the sanction itself, and to that 
extent his: mortgage must be held to be 
without sanction although the full amount 
of Rs. 5,500 was found to be covered by the 
sanction itself. No authorities are- cited 
by either side. 

Tt may be stated at the outset that 
there has been no suggestion before us and 
10 evidence has been relied upon to show 
shat the pluintiff-mortgagee was in any 
sense a pariy to a fraud. The utmost that 
yas been stated to be against him is that 
3e allowed himself to be a party toa viola- 
jon by the guardian of the terms of the 
xder, and that he did not make sufficient 
mquiries as to whether the representation 
nade to him by the guardian about the 


Markhast pending in the Sholapur Oourt - 


vas literally true. In our opinion there 


VINAYAK GANESH V. SHANTABAT BAPU (BOM) 


293 


being .no suggestion of fraud, of even of 
any underhand dealing, made against the 
plaintiff in this Court, the decree of the 
lower Cotrt refusing to grant relief to 
the. plaintiff for the balance should not be 
upheld. The -lower Court itself in record- 
Ing.1t8 Teasons for the finding on Issue 
No. 3 has stated as follows: 

. "Ordinarily the de facto guardian has limited 
authority -to alienate -his ward's property, only in 
case of necessity or benefit of the estate. In the case 
of a-certificated guardian, the duty of inquiring 
into these matters is thrown on the District Oourt 
by the Guardians and Wards Act, and when the 
sanction contemplated by s. 39 of that Act is 
granted by that Oourt, the alienee is free from the 
liability of AA E any inguiry in that respect, 
It is sufficient if he sees that the alienation is 
in accordance with the sanction. I, therefore, hold 
that the sanction is valid, and even if it can be 
attacked by the minor, the mortgagee-plaintiff is 
not affected by the grounds of the said attack, so 
far as the mortgage ia in accordance with the 
sanction. ...I am, however, not prepared to hold. 
that the sanction is invalid, and that the mortgage 
transaction entered under it is voidable tn toto." 


Now, if this: fiudiag be correct, as we do 
hold it ig, in-our opinion the whole of the 
amount of the mortgige must be decreed in 
favour of the present plaintiff. There was 
cn the facts admitted for the respundent, 
as also on the statements made by the 
guardian inthe application, a clear neces- 
sity to mortgage the property in suit. The 
lower Oourt has found that ‘hecessary facts 
were brought tothe notice of the District 
Court on which it granted the requisite 
sanction which the lower Court itself 
rightly holds to be a valid sanction. “The 
sanction in terms authorized the borrowing 
of an amount of Rs. 5,500 from the plain- 
tiff on the security of the house ia suit. 
The mortgage does not exceed the amount 
sanctioned by the Court to be raised on the 
security of the house. There being thus 
legal necessity as proved before the Dis- 
trict Court and as in effect admitted before 
us for a mortgage for an amount of 
Rs. 5,500 on the security of the house, and 
there being also further the sanction accord- 
ed by the District Court to the morigage 
for this amount in express terms, it is 
difficult to see how this mortgage, withthe 
double support at its back of legal neces- 
sity on the one hand aud the Oourt’s sance 
tion on the other, coald be sa iccessfally 
avoided either in whole or in part by the 
minor. On this ground alone, in the 
absenca of anv suggestion as to underhand 
dealing ormala fi.es on the part of the 
present plaintif, [ should have beeù iaclin- 
ed tosupport the mortgage forthe whole 
a nount, it being admitted’ that the balance 
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of the amount was paid by the mortgagee 
before the Sub-Registrar to the guardian 
of the defendant, for the purpose of paying 
of a decretal debt. The only ground 
urged that by reason of the*representation 
made by the guardian himself to the 
plaintiff, the plaintiff became aware ofthe 
fect that tbe guardian was not going to 
invest the balance in Government securi- 
ties and that ke would, in so doing, be con- 
travening the terms of the sanction, is, in 
my opinion, erroneous, as it assumes that 
the guardian was not going to consult the 
Qourt or obtain its order and that this also 
was known tothe mortgagee. This ground, 
by itself, is, therefore, not sufficient to 
invalidate a mortgage, which was both for 
legal necessity and was effected with the 
sanction of the Court. 

In the decision in Raman Chettiar v. 
Tirnguanasambandam Pillai (1) the head- 
note runs as follows: 

“Where an alienation by way of mortgage or sale 
has been madeby the guardian of a minor, appoint- 
ed under the uardians and Wards Act, with 
the sanction of the District Oourt, the alienee can 
rely upon it and the alienation must be upheld 
unless the alienee has been a party to a fraud or 
collusion or has been guilty of any underhand 


« 4 


dealing | 

In the body of the judgment at p. 221, the 
learned Judge states that the alience’s title 
to the property stands on a better footing 
than if there bad been no sanction as the 
question of the beneficial nature of the 
transaction cannot be re-opened. The judg- 
ment in the ease very properly relies 
upon the observations made by the Privy 
Council in Gangapershad Sahu v. Maharani 
Bibi (2) where itis said that (page FO): 
_ “When an order of the Oourt has been made 
authorizing the guardian of an infant to raise a 
loan on the security of the infant's estute, the 
lender of the money is entitled to. trust to that 
order, and that he was not bound to inquire as to 
the expediency or necessity of the loan for the 
benefit of the infant's estate. If any fraud or 
underhand dealing is brought home to him, that 
would be a different matter; but apart from any 
charge of that kind, their Lordships think he is 
entitled to rest upon that order. It is sufficient for 
oe plaintif to say, ‘I have got the order ‘of the 

ourt'.” 


If this principle is accepted, as we do, 
then, where there is asanction authorizing 
a transaction as here followed by the 
transaction so authorized, and no fraud or 
underhand dealing is alleged, the person 
who enters into the transaction with the 


(1) 50 M 217; 99 Ind, Oas 660; AI R 1927 Mad. 


233: 51 M'L J 869; 25 L W 25. 
(8) 11 O 379; 12 TA 47; 4 Sar. 621 (P 0). 
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guardian would be entitled to rely upon the 
sanction itself for the validity of the 
transaction. The lender is not bound to 
go behind the order of the District Judge 
sanctioning the loan, is entitled to rely on 
it, and if he acted bona fide, he is not 
bound to see to the application of the 
money or any part of it. 

But I am prepared to put, on the facts of 
the present case, my decision on another 
ground also. In the present case in the 
mortgage deed in question there is a recital 
which refers to the darkhast No, 1284 of 
1924 and tothe auction sale of the property 
in suit announced therein. It also recites 
the sanction granted by the District Court. 
In the details of the consideration making 
up Ra. 5,500, however, the item of Rs. 5,500 
is divided into three parts: Rs. 4,775 are 
stated to be required for payment to the 
holder of the decree who had brought the 
darkhast No. 1284 of 1924; Rs. 41-4-0 are 
stated to have been taken for stamp, etc.; 
whereas Rs. 683-12-0 are stated to have 
been taken for payment to the decree-holder 
who is represented as having attached 
house No. 456 in execution of his decree 
in Suit No. 205 of 1916. Itis not disputed 
that a decree had been obtained against 
the minor’s estate or against the minor's 
mother in Suit No. 205 of 1916 as recited 
in the mortgage deed. The only thing that 
is contended for the respondent is that the 
statement, that the house was actually 
attached, made by the guardian in this docu- 
ment Was not strictly correct as admitted 
by the plaintiff in the suit. I do not feel 
quite sure in the absence of other evidence 
that there was no darkhast pending at that 
date as stated in the mortgage deed. How- 
ever, during the cross-examination of the 
plaintiff, it has been brought out as an 
admission that there was no darkhast pend- 
ing at the time he advanced the money 
under the decres against the defendant's 
mother. Reliance has been placed on this 
admission alone for the suggestion that 
the representation made by the guardian 
was false, that as a matter of fact; there 
was no such darkhast or attachment pending, 
and thatin so faras the present plaintiff 
did not make sufficient inquiry about the 
pendency of the darkhast, and as this parti- 
cular item of Rs. 683-12-0 was not authorized» 
by the sanction of the Oourt to be paidi 
in execution of that particular decree, the 
mortgage must be held to be not only beyond 
the terms of the sanction but without lega: 
necessity as well. It has not been contend: 
ed before us that where an amount is not 
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covered by the ganction, even if legal 
necessity is proved, the minor’s estate could 
not. be held bound for that amount. In 
my opinion, even where a particular amount 
is not sanctioned as , being .payable in 
discharge of a particular debt by the 
sanction of the District Court, it would be 
still open to the person advancing that 
ampunt to establish that there, was legal 
necessity for the amount also. This view 
is in consonance with the dictum of the 
Privy Oouncil in the case just referred to. 
At p. 50“ their Lordships have observed as 
follows: e 

“And if he chooses to lend his money without an 
order that binds the infant's estate, then it is for 
him to show that the matter was one of necessity 


or of clear expendiency for the benefit of the infant's 
estate.” 

No authorities have been cited before us 
in this case on either side. But in a deci- 
sion of the Allahabad High Oourt in Ram 
Bhajan v. Matbar Ram (3) itis stated as 
follows in the head-note: 

“Alienation in contravention of the directions of 
‘the Court sanctioning the alienation, is not pro- 
tected by the sanction, Hence when the guardian 
slienates the property in utter disregard of the 
directione in the order, the transferees cannot claim 
that they are’ protected by the sanction. As soon 
as the sanction goes out, the case has to be décided 
like any other case between the Hindu minors 
who are members of a joint family and their credi- 
tors who have granted a loan to their guardian. 
The mortgagees have then to show that the loan 
was taken for family necessity andthe amount so 
taken was paid in satisfaction of the loan due by 
the father of the minors.” ik 


Now without going so far as to endorse 
every word of the last few lines quoted 
from this judgment, the correct opinion is 
that even where a particular loan is not 
found to be authorized by the order granting 
the sanction, the person dealing with the 
minor's guardian is not prevented from 
showing that the loan was advanced for 
necessity, and if he is able to establish the 
existence of the necessity for the amount 
und ifhe is able to show that he has acted 
buna fide, the application of the loan so 
advanced for tha particular purpose will 
uot have to be shown by him, as he is not 
bound to see to the application of the 
moneys, even under the general Hindu Law. 
This being my view, without conceding 
that in this particular case the loan was 
not authorized by the sanction accorded by 
the District Court. I should hold having 
regard to the bona fides of the plaintiff, 
and the existence of the decree which is 
proved in the case, and also the represents- 
Pe A I R 1935 All. 41; 152 Ind. Oas. 503; 7 R A 
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tion made tothe plaintiff by the guardian, 
a responsible guardian appointed by the 
District Court, that the entire loan made 
in this case is proved to have been made 
for legal neceSsity, The circumstance that 
the guardian may not have subsequently 
applied it for the purpose for which he 
borrowed it, is irrelevant because the lender 
acting bona fide is not bound to see to the 
subsequent application of the moneys. In 
this particular case, therefore, even if it 
be assumed for a moment that by reason 
of the direction to the guardian to invest 
in Government securities the balance of 
Rs. 683-12-0-. which was lent on the repre- 
sentation that it was required for being 
paid tc the decree-holder in the Sholapur 
guit, that balance must be held to have 
been advanced for legal necessity and that 
the minor’s estate must be held liable for 
the same. In either view of the case, 
therefore, I hold that the entire amount 
of the mortgage, namely Rs. 5,500 bona 
fide advanced by the present plaintiff to 
Shantabai's guardian can be claimed by 
the plaintiff as a mortgagee, and that the 
lower Oourt was wrong in refusing him 
relief to the extent of Rs. 683-12-0, on the 
ground that that was an amount which 
was not within the sanction. 

I may add that so far"as the facts of 
this case are concerned, they are peculiar. 
As I have said already, Shantabai married 
this Bapu who was once her guardian and 
lived with him. It is admitted that’ after 
she attained majority, no steps were taken, 
while Bapu was alive, by Shantabai to 
have this mortgage declared not binding 
upon her in part or as a whole and it is 
after Bapu's death, when the mortgagee, 
not having been re-paid the amount or any 
part of it, brings a suit on the mortgage, 
that defences of all kinds have been taken, 
of which all except one minor defence as to 
the small item of Rs. 683-12 0 have failed. 
In my opinion, the plaintiff was sa person 
who was acting bona fide on the represen- 
tations made by the guardian, as well as 
on the authority of the sanction which had 
been obtained from the District Court, and 
it is unjust that he could be made to 


suffer merely because the guardian Bapu 


may have applied this amount of Rs. 683-12-0 
to purposes not expressly authorized by the 
sanction. We, therefore, allow the appeal, 
and direct the lower Court to make up 
fresh accounts, either by itself or through 
a Commissioner, on the basis of the whole 


+ amount having been rightly advanced 


to the minor on the date of the nfortgage, 
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The appellant will have his costs of 
this appeal and also full costs in the trial 
Court. 


Wassoodew, J.—I agree. 
D. i Appeal allowed. 





_ LAHORE HIGH COURT 
First Civil Appeal No. 1460 of 1935 
January 22, 1937 
COLDSTREAM AND JAI LAL, Jd. 
SECRETARY or STATE— Dgrenpant— 
APPBLLANT 
VETSUE 

J. BURROW ES—Pualntire— 
RBEPONDENT 

Master and servant—-Railway--Employee given 
notice of discharge while on sick leave—Right to 
month's notice or month's pay—Oosts—Suit by em- 
pioyee—Railway not found io be vindictive in dis- 
charging him—Costs, award of. 

There is no authority either in the Rules of the Rail- 
way oreleewhere for the proposition that where a 
Railway employee is given a notice of discharge not on 
acccunt of incompetence or misbehaviour but because 
he is ill while he is on sick leave or leave without 
pay, it is not necessary for the Railway Administra- 
tion to give him month's notice or a month's pay as 
provided in the contract between him and the Rail- 
way Authorities. But where ina suit by the dis- 
charged employee, it appears that the Railway has 
not acted vindictively in discharging him, the Court 
is not justified in awarding costs to the plaintiff 
calculated on the relief originally claimed. Rama- 
swami Aiyar v. Madgas Times Printing & Pubdli-h- 


ing Co, Lid. (1) and Detaram v. Forbes (D, distin- 
guished 4 


F. O. A. from the decree of the Sub- 
Judge, First Class, Rawalpindi, dated April 
23, 1935. 

Messrs. Ram Lal and Basant Krishen, for 
the Appellant. 

Mr. Vishnu Duit, for the Respondent. 

Coldstream, J.—The suit out of which 
this appeal has arisen was instituted by 
the respondent Burrowes, who was in 
employment of the North Western Railway 
as a Shunting Driver, to recover Rs. 55,00 
by way of damages fur wrongful dismissal. 
Under the terms of his contract of em- 
ployment his service was non-pensionable 
and terminable at any time by tbe 
Railway Administration on one month's 
notice or on payment of a mouth’s pay 
in lieu of notice. In 1931 Burrowes became 
ill. On February 11, 1932, he proceeded on 
a month's leave This period of leave was 
extended, the extension being leave on 
medical certificate. In March, Burrowes 
went to a sanatorium for tuberculosis 
patients at, Dharampur. Sometime before 
May 5, 1932, he applied. for . further 
leave mntil December 31, 1932, on the 
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ground that he was ill and undergoing 


treatment in the sanatonium. This appli- 
cation- was forwarded by the Medical 
Director of the Sanatorium vith a note 
that Burrowes was undergoing treatment 
for abdominal tuberculosis and that he 
was improving im health but that in order 
to effect the cure, he ‘would have to stay in 
the sanatorium till the end of December 
1932. Burrowes left the sanatorium. on 
August 2, and returned to his home in 
Rawalpindi. According to the plaint, on 
August 15, 1932, he wae informed by the 
Divisional Personnel Officer, North- Western 
Railway» Rawalpindi, that he was dis 


charged from railway service with effect from _ 


July 20; 1932, 


“having been permanently and completely in-’ 


capacitated for further service of any kind in the 
department as declared by the Medical Officer of 
Rawalpindi on July 20, 1933." A 
The plaintiff's contention was that at 
the time he was discharged he was 
completely cured of his illness, which 
illiness was a Matter of -fact not tuber- 
culosis and that the Railway Administration 


had broken their contract in d-scharging-: 
The suit was’ 


him without due notice. 
resisted by the Secretary of State, on 
whose behalf it was ccntended that the 
plaintiff had been rightly and legally dis- 


missed and was not entitled. to any damages . 
learned Subordinate Judge, . 
who tried the cate, held that, though the.- 
justified in - 


at all. The 
Railway. Administration was 
terminating the plaintiff's services, they 
were liable for damages to the extent of 


Rs. 130, that being the monthly pay of: 


the plaintiff, inasmuch as the Administra- 
tion had not given the plaintiff a month's 
notice required by the terms of the con- 
tract. At the same time the Subordinate 
Judge not cnly absolved the plaintiff, who 
had brought the suit in forma pauperis 
from paying the court-fee payable on his 
suit Rs. 1,792-80, but also awarded the 
plaintiff the full costs in the case, 
Rs. 1089-2-0, out of which Rs. 950 represent- 
ed Counsel's fee calculated on the relief 
claimed. Against thie decision the Secre- 
tary of State has preferred the present 
appeal. It is still contended before us by 
the learned Government Advocate thatin 
the circumstances of this case notice was 
not necessary and that therefore 
decree for Rs. 130 was wrongly passed. 


It is also contended that having regard to 


the result of the suit, that is to say, the 
award of only Rs. 130 out of the sum of. 


Rs, 55,000 claimed, the lower Court acted _ 


the. 
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improperly in. awarding the ccsts to the 
plaintiff calculated en the whole of the 
sum claimed. . 

The learned Government Advocate has 
not been able to show us any authority 
either in the Rules of the Railway or else- 
where for thé proposition that where a 
Railway employee is given a notice cf 
discharge not on account of incompetence 
or misbehaviour but because he is ill while 
he is on sick leave or leave without pay, 
it is not necessary for the Railway Ad- 
ministration to give him month's notice or a 
month's pay as provided in the contract 
‘between him and the Secretrary of*State.. 
He has referred us to two judgments 
Rameswami Atyar v. Madras Times Printing 
& Publishing Co., Lid, 37 Ind Cas. 655 (1) 
and Detaram v. Fcrbes (2). Those 
two judgments proceeded upon 
stances totally different ficm the present 
case. It may be that there is some rule 
governing the case which allows the Rail- 
way Administration to discharge a person 
in peculiar circumstances without giving 
him œ notice or a mcnth’'s pay even though 
the contract requires such notice or pay-, 
ment, but no such rule has been brought 
to our- notice. The lower Oourt wrest 
therefore, 1ight in decreeing Rs. 150 The 
second contention uiged by the learned’ 
Government ` Advocate bas fierce The 
claim for Rs 55,000 was wholly unjusti-. 
fied. It was perfectly clear frem the 
contract that ull ttat could be claimed by 
the plaintiff was a month's pay. It cannot 
be’ said that the Railway acted vindic- 
tively in discharging the plaintiff cn the 
ground of his ili-health. As already 
remarked, Burrowes applied for extension 
of leave on the grcund that he was 
suffering from tuberculosis and would not 
be fit for work until the end of December 
1932. In these circumstances the Railway 
Administration was clearly justified in 
terminating the plaintiff's eervices. Having 
regard to - these facts I am unable to 
appreciate the lower Oourt’s reason for 
awarding the plaintiff. costs calculated on 
the relief claimed. In my opinion, the order 
Was nota just one, and, while dismissing 
the appeal as regards the decree for Rs. 130 
I would accept it so far as to order that 
with the exception of the court-fee which 
should be paid: as directed by the lower 
Court, the other costs should be borne by 


(2) A I R 1980 Bind 17; 117 Ind. Caa. 778; 35 8 LR 
96; Ind. Bul. (1939) Sind 154, 
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the parties. Parties will bear their own 
costs in appeal- 
dal Lal, J.—I agree. 


N. Order accordingly, 


va 
mre 
«h 


ALLAHABAD HIGH COURT 
Execution First Civil Appeals Nos. 532 of 
1935, 35 of 1937 and 135 of 1935 
January 17, 1938 
Raosnpan Sinai and ISALAIL, JJ. 

B KRISHNA GOPAL —Jvogmant Desr 
—APPRLLANT 


VETRUS 
Musammat LAKSHMI BAI—Dgorgg- 
HoLogR— RESPONDENT 

Arbitration Act (IX of 1899), s 15—Award filed 
— Whether has force of decree — Judgment debtor 
if can question jurisdiction of arbitrator in 
execution —Hts remedy. 

The Court before which an award is filed must 
treat it according to s8. 15, Arbitration Act, as if 
it ware a decree of a Oourt and execute it as 
such . The judgment-debtor cannot question the 
jurisdiction of the arbitrator to give that particular 
award in execution department unless the want of 
jurisdiction is apparent on the face of the record, 
the execution Oourt cannot go intoa question as 
to the validity of the award made by the arbitra- 
tors, and if the judgment-debtor thinks that he 
has got any iight to have the award set aside, he 
has his remedy He can institute a regular suit if 
he s> desires s2 long us the award stands, the 
decree-holder can enforce ib as if it werea decree of 
a Court and can claim all the reliefs to which he 
is entitled under the terms of the award Mahadeo 
Prasad v. Bindeshri Prasad (1), E.D Sassoon & Co, 
v, Ramdutt Ramkissen Das (2), and Tahir Hasan v 
Chander Sen (3), referied to. 

Ex. F. O A. from the decision of the Dise 
trict Judge, Cawnpore, dated August 20, 


1935. 


Messrs. P. L Banerji, B. Malik and B.S. 
` Darbari, for the Appellant. 

Messrs N. P. Asthuna and S. N. Katju, 
for the Respondent. 


Rachhpal Singh, J.—These are three 
connected appeals arising out of ths same 
matter and can conveniently be disposed of 
toge'ber. For the purpose of disposing of 
these appaals, itis necessary to set forth 
here briefly the facta which have given rise 
to this litigation between the parties. One 
Udai Ram died leaving considerable proe 

' perty. One of his sons was Radha Krishna 
by name who was married to Musammat 
Lakshmi Bij. Radha Krishna had a son, 
Jai Narain, and Krishna Gopal is his son, 
Udai Ram, before his death, executed a 
will under which ke divided his estate 
between Krishna Gopal and Musammat 
Lakshmi Bai. On the death of Udai Ram, 
a dispute arose between Krishna Gopal on 
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>ne side and his paternal grandmother, 
Musammat Lakshmi Bai, on the other. They 
axecuted an agreement under which they 
appointed Mr. Vikarmajit Singh, an Advo- 
cate practising at Cawnpore$ as an arbitra- 
tor. The arbitrator come to the conclusion 
that there were 25 points in issue which 
had to be settled and he made an award. 
Tt is necessary to state here that the 
award isto be governed by the provisions 
of the Arbitration Act (Act IX of 13699). 
On November 26, 1935, the arbitrator 
declared his award to the parties and 
filed it in Court on December 18, 1933, 
notice of which was given to the par- 
ties in accordance with the provisions 
of the Arbitration Act; but it appears 
that no objections were filed by either 
party. The arbitrator among other points, 
gave his decision on the following points: 
(1) That Musammat Lakshmi Bai should 
act as guardian of the three daughters of 
Krishna Gopal (It may be stated here that 
Krishna Gopal had married a second time 
and the daughters are by his first wife). 
(2; Krishna Gopal was made to pay a sum 
of Rs.15 a month on account of mainten- 
ance of each of three daughters to Musam- 
mat Lakshmi Bai. (3) Krishna Gopal 
should pay to Musammat Lakshmi Bai, a sum 
of Rs. 5,000 for the marriage of each of the 
three daughters. 

Execution First Appeal No. 35 of 1937 
relates to an application for execution 
made‘by Musammat Lakshmi Bai in which 
she claimed a sum of Rs. 5,000 on account 
of the marriage of one of the daughters, 
maintenance expenses due and certain other 
sundry expenses. A perusal of the appli» 
cation which has given rise to Appeal 
No. 35 of 1937 shows that two previous 
applications had been made and struck off 
and the last application was the third 
application. Execution First Appeal No. 
532 of 1935, relates to a sum of Rs. 1,125-4-0 
claimed by Musammat Lakshmi Bai under 
the terms of the award on account of 
maintenance expenses, etc. First Appeal 
from Order No. 135 of 1936, arises out of 
an application made by Krishna Gopal in 
the Court below for setting aside the second 
award. The circumstences were as fol- 
lows: First award had been made by 
Mr. Vikarmajit Singh; it appears that some 
trouble arose over the marriage of one of 
the girls and fresh arbitration proceedings 
were taker. The arbitrators decided that 
Krishna Gopal should have the girl mar- 
ried within a fixed period and if he failed 
to do B0, then Musammat Lakshmi Bai 


KRISHNA GOPAL Vv. LAKSHMI BAT (ALL) 


179 IC 


should get her married, Under the second 
award, it had been dacided that if the 
father failed to marry the girl within a 
fixed time, then he would pay marriage ex- 
penses to Musammat Lakshmi Bai which’ 
she might incur. No objections were taken 
to the second award which was given on 
April 11, 1935. - 

In all the three above-mentioned cases 
the judgment-debtor. Krisfoa Gopal, has 
been unsuccessful. His appeal to set aside 
the second award has failed. Similarly 
his objections in the other two appeals re- 
lating ,to execution have been dismissed 
and he has preferred these three appeals 
to this Court. The main contention raised 
by learned Counsel for the appellant is 
that the award, or to be more correct, 
both the awards were wholly beyond the 
jurisdiction of the arbitrators and there- 
fore invalid and incapable of execution. 
In connection with this matter, we have 
to bear in mind the provisions of s. 15, 
Arbitration Act of 1899, which runs as 
follows: 

“15 (1), An award on a submission, on being filed 
in the Oourtin accordence with the foregoing pro- 
visions, shall (onlese the Court remits it to the 
reconsideration of the arbitrators or umpire. or sets 
it aside) be enforceable as if it were a decree of 
the Oourt. l 


kd 


ca 

It is, therefore, clear that for the purposes 
of execution department, the Oourt has to 
treat the award as if it were a decree of 
the Court and execute it as such. Learned 
Counsel fcr the appellant relies on Mahadeo 
Prasad v. Bindeshri Prasad (1). In that 
case, a Bench of this Court held that the 
appointment of a guardian to a minor, not 

“being a matter of private right as between 
parties is not a question which can be 
settled by reference to arbitration; Karamat 
Husain, J. in his judgment, made the fol- 
lowing observation: 

“The State is theoretically the guardian of all its 
minor subjects. As an old writer observes, the law 
protects, their persons, theirrights and estates, ex- 
cuseth theirlaches and assists them in their plead- 
ings; the Judges are their counsellors, the jury are 

their servants and the law is their guardian,’' 

We may at once say that we entirely 

agree with the view expressed in the above 

ruling. In our opinion, however, the diffi- 
culty of the jadgment-debtor appellant 
before us is not solved. We are not called 
upon to decide in the present case as to 
whether or not the appointment of guardian 
under the award, by the arbitrator was 
legal and valid. The question before us‘is 
scmewhat different and it is whether the 


(1) 30 A 437;5A L J 10%; 1908 A W N 51, 
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agreement of tha judgment-debtor who 
agreed to make certain payments to the 
respondent for the maintenance and for the 
Marriage expenses of his own daughters is 
binding upon the parties. It may be that 
in & proper suit, the judgment-debtor may 
be able to establish that the-order of the 
arbitrator directing Musammat Lakshmi 
Bal to act as guardian of the daughters of 
the judzment*debtor was nota valid one. 
In E. D. Sassoon and Co. `v. Ramdutt 
Ramkissen Das (2), at p. 9*, their Lordships 
of the Privy Council have laid down that 
question of jurisdiction of arbitratprs can 
be questioned in a suit brought for the 
purpose. At p. 9*, their Lordships observed 
as follows: 

“On the argument before their Lordships, it was 
argued, as a preliminary point. that the suit would 
not lie, as the only 1emedy open to the plaintiffs 
wax to move to set aside the aw under s8. 14, 
Arbitration Act, and this could not be done after 
the awards had been enforced by execution. In 
their Lordships’ opinion, there is no substance 
in this point. Any objection fo an award on the 
ground of misconduct or irregularity onthe pan of the 
arbitrator ought, no doubt, to be taken by motion 
to set aside the award: but where (ashere) it is 
alleged that an arbitrator has acted wholly without 


kadika kapa his award can be questioned in a suit 
rought for that purpose; Nor is the fact that the 
award has been enforced by execution under s. 15, 
a bar to a suit to have it declared void and for 
consequential relief. Sectionl5S does not enact that 
the award, when filed, is tobe deemed to be a decree 
of the Oourt, but only that it is to be enforceable 
as if it were a decree”, 


Thus it is open tothe judgmen{-debtor 
appellant before us to raise the question of 
the jurisdiction of the arbitrator by insti- 
tuting a regular suit. What we have to 
consider in the present case, however, is 
whether in the execution department, it is 
open tothe appellant to raise this question 
and after a consideration of the matter, 
we have come to the conclusion that he 
cannot be permitted to do so. It is impor- 
tant to remember that the decree holder 
in the present case is not asking the Court 
that she should he appointed to act as 
guardian of the daughters of the judgment- 
debtor. Had she made a prayer of this 
kind, it isa question asto whether or not 
the judgment-debtor could have resisted 
the execution proceedings by pleading 
that the award of the arbitrator appoint- 
ing Musammat Lakshmi Bai to act as 
guardian was wholly without jurisdiction. 
However as we have already remarked, 
there is no such point before us. All that 


(2) 600 1; 70 Ind. Oas, 777; AIR 1923 P O 374; 
49 I A 366; 37 0 L J 338; 44M LJ 758; 27 O WN 
880; (1923) M W N 373; 18 L W 537 (P O). 
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the decree-holder asks is that certain terms 
of the award incorporate that expenses of 
maintenance and marriages of some of the 
daughters should be paid by the judg- 
ment debtor fm accordance with the terms 
of the award. We do not think that it 
can be said thatso far as this matter is 
concerned, the award is open to any objec: 
tion. It appears to us that it is always 
open tothe parties to make any arrange- 
ment which they consider to be suitable 
for the bringing up of the daughters of 
the judgment-debtor. In any case the 
Court executing the award which in 
accordance With the provisions of the Arbi- 
tration Act has the force of a decree can- 
not go into any such question. In Tahir 
TEN v. Chander Sen (3), it was decided 
that: 


“Where a judgment is passed whithout jurisdic 
tion, the iudgment-debtor can show in the execu- 
tion proceedings that it is wholly nall and void. 
The condition precedent, however, is that the 
nullity should appear onthe face of it.” 


One of us was a party to that case. 
We think that the view taken in that case 
should be followed. There may be cases 
in which the want of jurisdiction in ihe 
Court which passed the decree is apparent 
on the face of it and there certainly the 
execution Oourt can be asked not to exe- 
cute the decree on the ground that it is 
null and void. An ordinary instance of 
this is where a suit cognizable by a Sub- 
ordinate Judge is disposed of bya Munsif 
who had no jurisdiction to entertain it. 
But the case will be altogether a different 
one; in order to decide the question about 
the want of jurisdiction, the Oourt has to 
go into a variety of circumstances to find 
out whether the decree was competent, 
and in such a case, the execution Ccurt 
will not be entitled to go into these ques- 
tions. The best thing is to leave the 
parties to have their remedy by a separate 
suit. The duty of the Court executing the 
decree is clear and that is to execute the 
decree. It may be that in the present 
case the judgment-debtor, if he institutes 
a separate suit, may be successful in get- 
ting the whole award set aside. On the 
other hand, it is equally possible that he 
may fail. The execution Oourt in the pre- 
sent case isnot justified in deciding iatri- 
cate questions in order to find out whether 
the arbitrator had an authority to make 
the award which he did. We may fur- 
ther point out that during the course of 
argument. we were told that two of the 


(3) 1935 A W R 887; 157 Ind. Oas. 511; A IR 1935 
All 678; 68 A 98; 1935 A L R 809; 8 R A 490. 
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daughters of the judgment-debtor have 
already been married and so there can be 
no question as regards their guardianship. 
They are now married and their husbands 
are their guardians. The decision of the 
arbitratcr does not, in any way, touch the 
powers of District Oourt to appoint a suit- 
able guardian for any of the daughters of 
the judgment-debtor, if itso desires; but 
so long ag that power is not exercised, we 
see no reason for interfering with the 
award. It is quite possible that the Dis- 
trict Court on making an inquiry may 
come tothe conclusion that having regard 
to the circumstances of the present case, 
the grandmother of the girls is the most 
suitable and fittest person to act as guar- 
dian. If any of the married girls is a 
minor, then somebody has to look after 
her as her guardian and so long as the 
District Court does not appoint anyone 
else to act as such, we would not be justi- 
fied in cancelling the award and leaving 
the minor unprotected. 

For these reasons we are of opinion that 
in the present case, the execution Oourt 
cannot go into a question as to the validity 
of the award made by the arbitrators and 
if the judgment-debtor thinks that he has, 

ot any right to have the award se: aside, 
ho has hia:remedy He can institute a regn- 
lar suit ifbe s%.desires or he cwn move 
the District Judge to appoint another person 
as guardian So long as the award stands. 
the decree-holder, in the preseat case. can 
enforce. it as if it were a decree of a Co itt 
and can claim allthe reliefs to which she 
ja entitled under the terms of the award. 
For these reasons, we are of opinion that 
all the three appeals must be dismissed 
and we accordingly dismiss all the three 
appeals with costs throughout. 


D. Appeals dismissed. 
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threat—Whether mitigating circumstance — Penal 
Code (Act XLV of 1880), ss. M, 37—Distinction 
between—~Intenttonal ‘co-operation, if includes offence 
done with consctovaness. 

It cannot be said that in the absence of other 
evidence the whole of a given confession must be 
accepted as a statement of truth in its entirety. It 
is true that if an accused person makes a confes- 
gion, the whole of that confession must be placed 
before the Court and is receivable in evidence 
But there is no rule of law which compels belief 
in the statement of a witness. The Gourt if it. 
comes to the conclusion that the agatement in its 
essential particulars ig true is entirely entitled to dis- 
regard the statements which it may hold in. the 
circumstances are not true [p. 302, cols. 1 &3.] 

Where two or more persons unite together and 
strike a series of blows with dangerous weapons 
on the basy of the deceased, that it is impossible 
to identify any one ofthe wounds with any one of 
the assailants and nevertheless if the deceased dies 
as 8 result of the injuries received, each of the 
assailante is guilty of the offence of marder. Where 
one assailant commits the offence by yielding to 
the threats of other, it is no mitigation of the 
circumstances. Section 94, Penal Code, is clear that 
the threat does not affect his liability, and ‘his 
assault is not only intentional -(as distinguished 
from, accidental) but also voluntary within the. 
meaning of s 39. Killikyatara Bomma v. Emperor 
(8), referred to. [p. 303, col. 1] 

Per Dharle, J.—The distinction between ss. 34 
and 37, Penal Code, is that while the former requires 
a common intention for a criminal act done by 
several persons, (4 e “a unity of criminal behaviour 
which results in a criminal offence’), in which 
case each actor becomes liable as if that act were’ 
done by him alone, s 37 deals with intentional co- 
operation (which, may not be the same as a 
common intention) in an offence committed by 
means of ssveral acta, and punishes such co-opera- 
tion (provided it consists in doing any one of those 
acts either singly or jointly with any other person) 
as if it gonstituted the offence itself. Now, i 
intentional co-operation may not be the same as a 
common intention, it must include action which 
contributes to the offence and is done with the 
consciousness that the offence is on foot, though 
without sharing the intention to commit that offence. 
Kihikyatara Bomma v, Emperor (3), referred to. 
|p 303, col. 2; p. 301, col. 1.) | 

The Assistant Government Advocate, for 
the Crown. 


Mis. D. Lall, for the Appellant. 


Courtney-Terrell, C. J.—This is a re- 
ferences under s. 374, Oriminal Procedure _ 
Code, together with the appeal of Etwa 
Munda who has been convicted of murder 
by the Judicial Commissioner of Ranchi 
and sentenced to death. The events which 
led up tothe death of the victim, a woman 
named Karmi Urain, are very clear and, 
in my opinion, this appeal can be decided 
on the facts without any dificulty. 

Karmi was a widow and lived with her 
son Dhuma in a village called S:tranji 
Within the thana of Ranchi. Ona Sunday, 
May 23, the woman left home telling her 
son that she was going to visit her cousin 
in a village about three miles south cf 
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Satranji. She werft off and did not return 
and after a few days her son became 
anxious and informed the village chaukider, 
‘and the matter was reported to the Ranchi 
Police. During the course of the days 
immediately following her disappearnce, 
the body was found at a place called Deuri 
which is some 17 or 18 miles to the south- 
ward of village Satranji, the place being 
approachable by a road which runs south- 
ward from village Satranji passing through 
& Village called Lodma and later on the 
thana headquarters at Karra. The body 
was found partially devoured by vultures, 
the fleshy portions being mostly removed. 
The frontal bone of the skull had dis- 
appeared, and on the right parietal bone 
was an extensive depressed fracture which 
could only have been caused by violence; 
and’ the disappeararce of the frontal bone 
leads to the contlusion that that also had 
received severe injures and had been 
broken, otherwise it would not have been 
possible for the vultures to remove the 
frontal bone from the parietal bone forming 
as it does a s'rutor an arch between the 
two. The Police of Karra were soon upon 
the scene and they found that il was the 
body of a woman, an inference from the 
long hair which was lying aboutnear the 
body, and they found stones, some of 
them large and some of them small, bearing 
blood stains. The sari of the deceased 
was lying at a little distance frôm the 
body anda, little further off still there was 
lying ajacket. These garments have been 
identified as belonging to Karmi, and 
indeed the identification of the dead body 
ag that of Karmi has been proved beyond 
any reasonable doubt. 

The Sub-Inspector enquired at Ranchi 
Police Station and learnt of the disappear- 
ance of Karmi from her residence at Sat- 
Tanji. He, therefore, went back to Karra and 
had an interview with the son of the 
deceased, and as a result of the informa- 
tion which had come to the Sub-Inspector’s 
hand he arrested appellant Etwa Munda 
on June 5, at his house in village Satranji. 
He took possession of the dhott which Etwa 
was wearing and which has been shown to 
bear very extensive stains of human blood. 
He searched the house, and he found a 
shirt which bore blood stains but owing 
to their disintegration it has not been pos- 
sible to say whether the blood was human 
blood. He also founda black coat which 
bore stains of human blood on it. On the 
following day he arrested an individual 
named Sohrai who was a Christian and 
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found certain suspicious circumstances in 
the matter of stained garments also in 
his possession, and he made a charge 
against Ktwa,and Sohrai of having com- 
mitted ihe murder of Karmi. The Commit- 
ting Magistrate discharged Sohrai, holding 
that there was no reliable evidence to con- 
vict him of the crime, and Etwa alone was 
committed for trial before the Judicial 
Oommissioner. 

The witnesses have proved with no doubt 
the visit of Karmi to the village Ghutia. 
They have shown that she left that place 
and went to the intermediate village of 
Lodma, and she has been traced thence to 
Karra and witnesses at the latter place 
and in the neighbourhood saw her in com- 
pany with Etwa, the appellant, and another 
man presumably Sohrai. One of the wit- 
nesses actually carried on a conversation 
with Etwa and asked him where he wan 
going. The reply was that he was going 
a long way, and at that time two young 
girls were passing, one of whom was a rela» 
tive of the witness. The witness made 
some jocular remark with the obvious 
intention of indicating that the two men 
were going off for the purpose of intercourse 
with the woman. There has been some 
evidence that Karmi did not pursue an 
entirely moral course of life and that she 
had some relations with Etwa. Naturally 
those circumstances cannot be proved be- 
yond doubt. An elderly person of village 
Satranji has stated his impression that 
there were immoral relations between the 
two. On the other hand there have been 
witnesses who have said that from what 
they had heard of Karmi’s conduct, no such 
relation existed. Be that as it may, the 
journey of the woman in company with 
the two men was very obviously for the 
particular purpose that they might bave 
relations with her. 


Now the other piece of evidence which 
is the most important evidence in the case 
is the statement by Etwa which was 
recorded by a Magistrate. There was some 
attempt by Etwa both before the Commit- 
ting Magistrate and before the Judicial 
Commissioner to deny the fact that he 
made the statement, but the fact that he 
did make the statement and that it was 
correctly recorded is proved beyond any 
shadow of doubt. The statement of Etwa 
is as follows: : 

“On Sunday Karmi said to me, ‘Sohrai's wife 
uarrels with me Hence Sohrai will escort me’. 

said that I shall go to (my) father-in-igw's house 
on Monday. I reached Lodma Bazar on Monday, 


302 


I saw Sohrsi going from the liquor house with 
liquor towards Karmi, when the woman called me. 
Sohrai brought three bottles of wine. Then (they) 
proceeded with me. There then isa well in Bingaon 
on the same side, (We) drank (wine) at that 
place. Then Sohrai said “she) isa corrupt woman, 
Hence she has called you and hat also called me.’ 
I said that I was going to (my) father-in-law’'s 
house, There is a garden on (the bank of) the river 
Malgo, I met e constable at that place. He was 
going towards Lodma., From that place he came 
to Karra. At Karra, Sohrai asked me to bring a 
bottle of (wine). The woman gave one anna to 
Sohrai. Sohrai gave it to me. Then I went to 
the liquor-house for wine. Then taking the wine 
I crossed vta Karra. At Karra two little girls had 
seen us. One male was coming, who enquired as 
to where we were going. We told him that we 
were going a long distance. Then the male said to 
the girls that t ey, too, would go in the same 
manner when married as we were going. Then we 
crossed See river) and after having crossed, we drank 
wine at the hillock which is near a garden, Then Sohrai 
said, ‘she is a corrupt woman. ' has she called 
two males? J shall kill her. I said, ‘Why will 
you kill her?’ We got up and went away from 
that place. Then we reached the dhodha (streamlet). 
We drank water there Sohrai gave me tobacco. 
He said that he too had washed (his face). The 
woman too washed her face and drank water. 
Sohrai also went to drink water. He asked me to 
prepare tobacco goon. Then 1 gave him tcbacco. 
After giving him the tobacco, I sat apart. Then 
Sohrai made the woman take off her Chandwa 
(necklace)’and jacket. Then after that, the woman, 
having come, was sitting facing towards the west. 
Sohrai struck the woman on her head thrice with 
8 stone. I was running away, when he told me, 
‘Sala (brother-in-law), if you will not assault her, 
I shall set you right’. 
back and struck the woman twice with a stone, 
After that we were returning towards (our) house. 
Hearing some one coughing in the river, I fell 
down. After that I came 6 running the whole 
night, Sohrai also fled away to his house. On the 
way I met the chauktdar of my village. He enquired 
as to from what place I was coming. I replied 
that I was going to my father-in-law's house, but 
I did not go there and that I had come back," 

Some discussion has turned upon the 
question as to whether in the absence of 
other evidence the whole of a given confes- 
sion must be accepted as a statement of 
truth in its entirety. I find no justification 
for such a suggested rule of law. It is 
true that if an accused person makes a 
confession, the whole of that confession must 
be placed before the Court and is receiv- 
able in evidence. But there isno rule of 
law which compels beliefin the statement 
of a witness. | think the confusion has arisen 
partly because there are many instances in 
jaw where an occurrence has to be proved 
and there is legal provision that it may be 
proved by the evidence of such and sucha 
class of witness and that if the prescribed 
class of witness makes the statement, then 
that statement is receivable in evidence and 
the inference of fact may justly be inferred 


from that statement alone. But to hold 
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that the statement when made is necessarily 
to be believed in every part is entirely 
erroneous. In the first place, tha state- 
ment made may contain statements which 
are unbelievable in their very nature, and 
it is obvious that to hold that the Court 
was bound to assume the ‘unbelievable 
statements would bein such conflict with 
reason that it cannot be supported. The 
Oourt if if comes to the conclusion that 
the statement in its essential particulars is 
true, is entirely entitled to disregard the 
statements which it may hold in the esir- 
cumstances are not true. 

Now ewe find that the considered state- 
ment which has been made in this case 
c 'ntains the statement that the other man 
who may or may not have been Sohrai, 
and the appellant were both present at 
the time when the deceased met her death, 
There is also the statement that she- re« 
ceived her injuries by blows with stones, 
which fact is corroborated by the condition 
of the remains and the fact that blcod- 
stained stones were found in immediate 
proximity to the body. There isthe state- 
ment that three of the blows were inflicted 
by the man other than the accused and 
that two of the blows were inflicted by. 
the accused himself. Therefore, the ac- 
cused was present at the commission of the 
Offence of striking the woman with stones 
and he himself participated in that offence 
and himself struck her with stones and as 


the result of the striking with stones the 


woman died, lt is not possible to make 
any inference as to which of the particular 
blows, or which particular assailant, in- 
flicted a fatal injury. An attempt has been 
made to argue on behalf of the appellant 
that inasmuch as Sohrai is spoken of as 
first attacking the woman and striking her 
on the head and inasmuch as the blows on 
the head would have produced immediate 
death and inasmuch as Etwa inflicted his 
blows after Sohrai had inflicted his, the 
proper inference is that Etwa inflicted 
blows on a dead body (which would not 
amount to murder), and an attempt was 
made to ask us to recall the dcctor with a 
view to showing that the woman must 
have expired immediately after the occasion 
when she received the blow inflicted which 
broke her skull and that the subsequent 
blows if inflicted by Etwa could not have 
been inflicted on a living body. The argu- 
ment is entirely fallacious, and the request 


` could not be entertained, for it may be 


assumed that out of the wounds which she 
did receive as a result, of the blows by the 
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two assailants, some or more of them must 
have proved fatal but as to which of the 
inflicted blows inflicled the particular fatal 
injury, there is no evidence at all and itis 
just as likely that the blows inflicted by 
Sohrai, the first assailant, did not produce 
anything but superficial wounds, whereas 
the blows inflicted by E:wa fractured the 
woman’s skull and killed her. It is ccm- 
monly found in cases where two or more 
persons unite together and strike a series of 
blows with dangerous weapons on the body 
of the deceased, that it is impossible to 
identify any one of the wounds with any 
one of the assailants and nevertheless if 
the deceased dies as a result of the injuries 
received, each of the assuilants is guilty of 
the offence of murder. 

The narrative of Etwa contains the 
further assertion that Sohrai announced 
that he desired to kill the deceased, and by 
way of preparation induced the woman to 
remove her jacket. The fact that she 
removed her jacket is amply demonstrated 
for the jacket lay some distance from the 
body and bore no blood stains, and that 
then Sohrai in pursuance of his announced 
intention struck the Woman three times on 
the head with stones: and according to 
twas account, on seeing this he began 
to run away but was quickly recalled by 
Sohrai with the vague threat that if he 
did not also strike the woman, he (Sobrai) 
would “set him right”. That was quite 
enough to change the intention of Etwa if 
indeed he ever intended to depart from the 
scene and haveno further participation in 
the offence. As he says himself he came 
back and struck the deceased on the head 
twice with stones, and that he was ia the 
immediate neighbourhocd of the deceased 
and did fiot throw any stone from a dis- 
tance is shown by the fact of the very 
liberal display of blood on Etwa's gar- 
ments which could only have taken place if 
Etwa had been within a few inches of 
the dying woman. To my mind the con- 
fession is a complete confession of murder. 
‘The woman died from blows of stones. 
‘Two persons Sohrai and Etwa inflicted the 
blows. It is not possible to state which of 
the blows was a fatal blow. Circumstances 
of this kind are extremely common, and l 
have never heard any doubt expressed that 
all of the assailants in such circumstances 
are guilty of the offence of murder. 

A long discussion took place as to the 
particular applicability of e. 34 and s. 37, 
Indian Penal Gode, and to my mind there 
is very little utility in this discussion. One 
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of tbe points of controversy was as to 
whetuer the persons each of whom intended 
to strike the deceased, had the intention at 
the moment when she received ber fatal 
blow to killher. To my mind that is an 
irrelevant discussion. We have a case here 
of a woman who had died by the infliction 
of blows with stones; the self-confessed fact 
that Etwa was present und was one of 
those who struck her with stones and this 
and no more is needed for the conviction 
of Etwa of the offence of murder. 

With regard to the sentence, cn Etwa's 
own confession, we have the fact that he 
inflicted these blows with stones when she 
was already lying on the ground suffering 
from three severe wounds inflicted by the 
other man A more cowardly and brutal 
assault cannot be imagined. The woman 
had no opportunity of defending herself. 
She was a woman. It is very clear indeed 
that these two men having had their 
pleasure of the woman became suddenly 
disgusted with her and killed her. The 
very notion of Etwa merely yielding to the 
threats of Sohrai and therefore having 
some excuse on that account is ridiculous, 
and I would reject such an attempted 
mitigation of the circumstances. In my 
opinion the learned Judicial Commissioner. 
was entirely right in stating that there 
was no extenuation for the.crime and that 
Etwa was properly sentenced to death. I 
would, therefore, affirm the conviction, con- 
firm the sentence of death and accept the 
reference and dismiss the appeal. ; 

Dhavle, J.—I agree. The learned Judi- 
cial Commissicner applied s. 34, Indian 
Penal Oode, in determining the liability of 
the appellant, and this is what gave rise 
to the discussion as regards that section 
and s. 37 of the Ccde, as the confession 
on which alone this part of the prosecution 
case rests shows that Etwa did not share 
Sohrai’s murderous intention when the latter 
began the assault upon Karmi. It seems 
to me that, even on the confession as it 
stands, the appellant is guilty of murder. 
We cannot on that confession reasonably 
assume in Etwa’s favour either that the 
woman was dead before he assaulted her or 
that her death was caused by Sobkrai’s 
assault alone, though the body was found in 
such a condition asto make it impossible 
to trace the effects of the assault by the two 
men separately. The distinction between 
ss. 34 and 37 is that while the former 
requires a common intention for a criminal 
act done by several’ persons (t. e. “a unity 
of criminal behaviour which results in a 
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criminal offence”), in which case each 
actor becomes Hable as if that act were 
done by him alone, 8. 37 deals with inten- 
tioual ec-operation [which, it was pointed 
out by Lord Sumner in Barendra Kumar 
Ghosh v. Emperor (1) may not be the same 
as a common intention] in an offence com- 
mitted by means of several. acta, and 
punishes such co-operation (provided it 
consists in doing any one of those acts 
either singly or jointly with any other par- 
son) asif it constituted the offence itself. 
Now, if, as Lord Sumner says, intentional 
co-operation may not be the same 28 a 
common intention, it must, In my opinion, 
iugiude action which contributes to the 
cflence and ıs done with the consciousness 
that the offence is on foot, though without 
sharing the intention to commit that 
offence. In considering, on the confession 
as it stands, whether Etwa intentionally 
co-operated in the murder, we have to 
bea: it in mind that he hit Karmi twice 
wit. u stone when required by Sohrai to 
assault her and that Sohrai had already 
declared his imtention of killing her and 
‘had actually rit ber three times on the 
head with a stone. It is true that pro- 
ceeding on the confession alone’ Etwa nust 
be dealt with :n the footing that he was 
apposed to thetidea of kill ng her and that 
he only assaul.ed her reluctantly when 
threatened by Sohrai. But s. 94 18 clear 
that the threat does’ not affect his liability, 
and his assault was not only intentional 
(as distinguished from, say, accidental) but 
also voluntary within the meaning ‘of s. 39: 
see Killikyatara Bomma v. Hmpezror, 19 
Iud. Cas. 207 (2). The assanit was not 
only intentional but was also (on the 
confession itself) committed knowingly as 
part of Sohrai’s project to murder the 


woman, and it did contribute to her mur-, 


der. If therefore s. 34 did not apply to 
the case, 8. 37 would, in my opinion, 
tedly do so. ; 

aoe ta J.—I agree, though with 
some hesitation, that the accused Etwa took 
part in the murder. It is not that I am 
not convinced of his complicity in the 
crime but I feel that his confession does 
not give out the whole truth. I believe 
the confession where he gives an account 
of how he met nis associate Sohrai and 
the deceased woman at the Lodma market 

(1) 58.0 197; 85 Ind. Cas, 4%) ATR 1985 P C 1; 28 
Or. L J 431; 521A 40; 29 C N 181; (1925) M W N 
g: LR 6A (PO) 1; 2 PLR 50; 27 Bom, LR 148; 
3P LT 160; 23A LJ314;410LJ 210; 48ML J 
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and how they all together proceeded or 
a journey’ from that market and on the 
was passed through Karra and ultimately 
happened to gotothe place of occurrence. 
I also believe the confession where HEtwe 
admits that he was present at the time of 
the occurrence and took part in the assault 
and this is indeed the most .essential parn 
of the'confezsion. But what I do noi 
believe are those statem®nts which are 
meant to exclude Etwa's iniention to kili 


‘the woman. I donot believe the statement! 


that when the three were at the hillock 
near,a garden where they drank wine, 
Sohrai declared his intention to kill the 
woman, and Etwa then protested saying 
“why will you kill her?" This statement 
does not seem to be consistent with the 
narrative given in the confession. All the 
three were drinking wine and if Sohrai 
really-said ‘he 'wou'd kill the woman andi 
Etwa protested, their conversation could 
not have escaped her attention and at any 
rale Etwa should have warned her anc 
she would have at once 1un away. I als 
do not. believe the confession where il 
states that Sohrai asked the woman tc 
take off her jacket and when she did s0 he 
at once began the murderous assault. I fai 
to understand why he would ask her tk 
take off the jacket when he was going t 
murder her. The fact remains that no’ 
only the jacket but also the sari were founc 
not pn the corpse but at some distance 
from it without any blood stains. Thi 
shows that at the time when the murderous 
assault was committed upon the woman 
she had neither the sart nor the jacket o 
her person. Tomy mind what appears b 
have taken place is that both Sobrsi anc 
Etwa wanted to have immoral connection 
with the unfortunate women who wa 
accordingly made to take off her clothe 
and probably after one of them had the 
pleasure the other, being for some reasop 
or other dissatisied with Ler, began th 
assault in which the former also took part 
I at first felt some difficulty on the ques 
tion whether I should be justified in re 
jecting a part of the confession where » 
does not seem to bs credible and acceptin; 
the other part although in Full Bene! 
decision of the Allahabad High Court i» 
Emperor v. Balmakund (3) ib was laid dow» 
that a confession must be accepted or re 
jected as a'whcle unless there is evidence 
to prove ‘affirmatively that any statement i» 

(3) 52 A 1011; 129 Ind, Uae. 258; ai Or. Oas. N 
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All. 130; L R 1% À 33 Or; (F B). 


1988 


that confession is false even though it may 
be inherently incredible. Speaking for my- 
self, I was not inclined to endorse that view 
of the law, but, as it was a Full Bench deci- 
sion of five Judges of the Allahabad High 
Court, I felt some doubt in the matter. 
However on a further consideration it 
seems to me unreasonable to hold that if I 
do not feel inclined to believe every part 
of the confession, I would atill be compelled 
to accept it as a whole. In this respect I 
am supported by the view just expressed 
by my Lord the Ohief Justice. I may also 
refer to the decision in Pulin Tanti v. Em- 
peror (4). < e 

Considering the essential part of the 
confession taken along with the circum- 
stantial evidence afforded by the fact that 
the jacket and the sari and also some blood- 
stained stones were found lying in close 
proximity to the dead body and by the 
fact that there were blood stains, not ac- 
counted for, on the dhott which Etwa was 
wearing when he was arrested and also on 
his coat which was seized .from his house, 
the only reasonable conclusion that I can 
draw is that the woman was murdered and 
Etwa was present at the murder and took 
part in it. In this view of the case I do not 
think the question whether s. 34 or 8, 37 
applies at all arises. If, however, I were 
to be confined to the confession itself as a 
whole and were bound to accept every 
word of it, then I would have felt some 
difficulty in holding Etwa guily of murder 
by applying s. 34 ors. 37, Indian Penal 
Code, because in my opinion upon the 
confession as it stands s. 34 does not apply, 
and as regards s. 37 I have still some doubt. 
But, as I have said, | am free to accept that 
portion of the confession which appears to 
me to be credible and is supported by 
circumstantial evidence, and this, in my 
opinion, is sufficient to establish the guilt of 
the accused. 

D, Death sentence confirmed. 
(4) 40 Oal 873; 22 Ind. Cas, 169. 
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settlor—Life interest only in settles created—Decres 
against widow—Decree-holder trying to attach prop- 
erty—Properiy held could not be attuched—Widow 
held had no disposing power over estate—Decree-holder 
held could get Receiver appotnied of income of 
property. : 

The settlement deed settled the property on the 
settlor’s wife, and out of its income, she had to 
Maintain the settlor himself, his mother and the child 
then born and also subsequent born children. The 
settlor died and so did his mother and there were 
no further children. The settlement contained the 
all-important provision that the widow was not to 
alienate the property. She became a judgment- 
debtor and the plaintiff sought to execute his deo 
ree on that property and the point was raised that 
it was not attachable unders. 60 (n), Civil Proce- 
dure (ode, it being a right to maintenance. There 
was no provision whatsoever in the settlement deed 
for the maintenance of the widow. There was a 

rovision for the property going subsequent to her 

esth to the heirs of settlor and settles : 

Held, that the property could not be attached in 
execution of the decree against the widow as the 
document did not confer anythin more than 
the provision for a life-estate and since there clear- 
a restraint on alienation imposed, this 


was 
property was not property over which the 
judgment-debtor had a disposing power, The 


decree-holder, however, was entitled to have a Re- 
ceiver of the income of the property, although he 
could not bring that property to sale, Khittnarain 
Sahi v. Surju Seth (1), followed. 

O.R.P. from an order of the District 
Court, Trichinopoly, dated July 2, 1935. 

Mr, K V. Srinivasa Iyer, for the Peti- 
tioner. 

Mr. V. Satyanarayana, for the Respondent. 

Order.—The petition must be dismissed 
with costs, though the lower Oourt’s order 
must be modified very materially. I find 
that the settlement deed in question settled 
the property sought to be attached on the 
settlor’s widow, the judgment-debtor, and 
out of its income she had to maintain the 
settlor himself, his mother and the child 
then born and it had in View the main- 
tenance also of subsequent born children. 
The settlor died and so did his mother and 
contrary to anticipations, there were no 
‘Therefore, the only child 
alive ig the one in existence af the date 
of the settlement—a daughter—who 18 now 
of age. The settlement contains the all- 
important provision that the widow was 
not to alienate the property. She became 
a judgment debtor and the plaintiff sought 
to execute his decree on that property and 
the point was raised that it was-not attacha- 
ble under s. 60 (n) Civil Procedure Code, 
it being a rigot to Maintenance. 

As. has besn very properly pointed out 
by the learned Oounsel tor the respondent, 
there is no provision whatsoever, in the 
settlement deed for the-maintenance of the 
widow. Therefore, what was sought to pe 


r 
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attached here wasnot her right to main- 
tenance. What was sought to be attached 
was her property, out of which she was to 
pay the maintenance of other persons. 
The pesilon, in my cpiniqp, therefore, is 
that the settlement gave to the widow a 
life-interest in the property. There is a 
provision for the property going subsequent 
to her death to “our heirs”. I take this 
to mean the heirs of the settlor and the 
settlee. I cannot spell out of this docu- 
ment anything more than the provision for 
a life estate and since there clearly is a 
restraint on alienaticn imposed, it seems 
to me that this property was not property 
over which the petitioner judgment: debtor, 
has a disposing power and upon this point 
I ugree withthe observations cf Macpher- 
son, J. in Khitnarain Sahi v. Surju Seth 
(Lat p. 587* wherehe says: 

“Property is not liable to sale by the Court unless 
the judgment-debtor has a disposing power over it 


for his own benefit., The measure of liability to 


involuntary alienation is the power of voluntary 
transfer.” i 


_ Therefore, this property was not liable 
to attachment. 
remedy open to the decree-holder, the 
respondent, namely the relief of indirect 
execution, thal isto say, he is entitled to 
have a Receiver of the income of the pro- 
perty, although he cannot bring that pro- 
perty to sale.” I therefore modify the 
lower Oourt’s order by giving him that 
relief and inorder to save expense, as this 
is a small estate, I appoint him, viz., the 
decret holder, Receiver. There must, how- 
ever, be a condition imposed upon his 
appointment and that is that the directions 
of the lower Court must be taken as to 
the payment of some allowance to the 
judgment debtor in order to maintain her. 
Subject to these observations, as I have 
stated before, this civil revision petition 
is dismissed with costs.” 

N.B. Order modified. 
(1) 10 Pat. 62; 132 Ind. Cas £68; AIR1931 Pat 
64; 12 P L T 508, Ind. Rul. (1931) Pat. 299. 
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Annulment—Court, if can reduce debt of credt 


tor. . ` 

Section 50, Provincial Insolvency Act, is one of 
those sections which govern the procedure of the 
administiation of the debtor's assets ın an insolvency, 
therefore when the insolvency has come to an end by 
annulment, the procedare provided by the Act in an 
insolvency can no longer apply, and the Court cannot, 
under 8. 50, expunge or reduce the debt of a creditor. 
Moturt Veerayya v. P. V. Sreenivasa Rao (2) and 
Annamalay Chettiar v. R. K. Bannerjee (3), relied 
on. 


O. A. from an original order of the Dis- 
trict Judge, Manbhum, dated May 21 and 
July 3, : 936. j 

Dr. D. N. Mitter and Mr. N. N. Roy, for 
the Appellants. 

Messrs. S. M. Mullick and S.C. Mazumdar, 
for the Respondents. 

Wort, J.—Oreditors Nos. 2 and 3, name- 
ly, Khemkarandas Jokhiram and Gouridut 
Ganesh Lal, made an application to the 
District Judge in certain insolvency .pro- 
ceedings that the debt of Crouthmal Bhagi- 
rath (creditor No.1) should be expunged 
or reduced. This application purported to 
be under s. 50, Provincial Insolvency Act. 
The learned Judge in the Court below has 
dismissed the application nct on its merits 
but on the ground that they had oppor- 
tunities from time to time to question the 
debt of creditor No.1 and that, therefore, 
they had now lost their right. The learned 
Judge goes so far.as to say: 

“I consider, therefore, that the petitions are mere- 


ly vozali an, oii a belated attempt to destroy the 
effect of the High Gourt order.” ; 


There have been a number of orders pass- 
ed by this Court in the insolvency proceed- 
ings but only one of those need l make any 
reierence to. , The matter did come before 
the Court, which consisted of Adami, J., and 
myself, on April 24, 1930, but nothing arises 
frcm that judgment. But ata later stage 
it came before the learned Ohief Justice 
and Mohammad Noor, J. I refer to that 
judgment for the reason that a statement 
by Mohammad Noor, J., delivering the judg- 
ment of the Court, has been relied upon 
by Dr. Mitter appearing on behalf of the 
appellants for certain contentions to which 
I shall more particularly refer. The argu- 
ment in this appeal proceeded on the con- 
sideration of the events which had happened 
during the course of these proceedings and 
the question whether delay in making the ap- 
plication unders. 50, Provincial Insolvency 
Act was an obstacle to the application 
made by Dr. Mitter’s clients. Speaking for 
myself, I was not aware of an order which 
was made on June 14, 1927, or to put it 
perhaps more accurately, it was not present 
tomy mind in the earlier part of the argu- 
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ment although Dr. Mitter in the opening 
had given us that Yate as the date on which 
the adjudication was annulled. The moment 
we find that fact to exist, the questions 
which have been argued before us in my 
judgment do not arise. Reference was made 
in the course of the argument to the well- 
known decision of the English Courts in 
in In re Tait; Ex parte Harper (1), which 
was relied upen by reason of the statement 
of the Master of the Rolls in that case to 
. the effect that even after proof had been 
| made and accepted, an annulment under the 
equivalent provisions of the Bankruptcy 
Act could be made. Bat the real question 

' that we have to decide is—what is the effect 
, of the annulment under order of June 14, 
1927. The statement in the judgment of 
“November 5, 1932, which was relied upon 
"by Dr. Mitter in this connection was this: 
“Therefore, in my opinion, in spite of the annul- 
‘ment of adjudication, the insolvency preceeding 


| ecntinnues and it is still open to the Receiver to 
„ proceed to realize the assets vested in him.” 
' Tam of the opinion, that we must read 
| that statement by Mohammad Noor, J., as 
‘meaning that the insolvency proceedings 
' continue for the purpose of s. 37, Insolvency 
| Act. Section 37 of the Act provides : 
. “Where an adjudication is annulled, ell sales and 
; disposition of property and payments duly made, and 
: all acts, therefore, done by the Oourt or Receiver, shall 
‘be valid; but, subject ae aforesaid, the property of 
‘the debtor who was adjudged insolvent shall vest in 
: such person asthe Gourt may appoint, or, in default; 
„of any such appointment, ahall revert to the debtor to 
| the extent of his right or interest therein on such con- 
| a if any), as the Oourt may, by order in writ- 
~ ing, oe i? 
- Yhe:District Judge in this case has made 
aan order under s. 37 and it was referred to 
iby the learned Judge in that judgment to 
-which 1 have just referred. That learned 
Judge made the observation that the Dis- 
trict Judge had made the order and there 
was ho appeal against it and, therefore, it 
must be deemed to stand ; and as I under- 
stand the jadgment of Mohammad Noor, J. 
the whole matter which was pending before 
him was determined on that footing. The 
. question, therefore, arises in this case, assum- 
ing for the purpose of argument that there 
are merits in the case of the petitioner, whe- 
ther we could expunge or reduce the debt of 
creditor No, 1 under or by reason of the pro- 
visions of s. 50, Provincial Insolvency Act. 
1 think it is perfectly clear and indeed it is 
obvious that s. 50, is one of those sections 
-which governs the procedure of the adminis- 
tration of the debtor’s assets in an insol- 
vency. Section 50, speaks of the Receiver 
: (1) as Ch. D 537; 52 LJ Ch. 119; 47 L T 421 
BI WRI i i 
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considering that a debt has been improe 
perly entered in the schedule. If we look 
back tos. 33 of the Act, wa shall see that it 
is the duty of the Oourtin certain circum: 
stances to prepare a schedule of debts and 
in & sense, therefore, 8.50, gives a right to 
the Receiver under sub-s. (1), notice being 
given to the creditors, to ask the Oourt to 
expunge an objectionable debt. But I would 
repeat thats.50,is the procedure during 
the insolvency and it seems tome quite clear, 
therefore, that when the insolvency has 
come to an end by annulment, the procedure 
provided by the Actin an insolvency can no 
longer apply, and it is on that short ground 
that I decide this appeal. For the view which 
I have expressed as to the continuation of the 
insolvency after the annulment, there is 
ample authority of the various High QOourts 
of India. In Moturi Veerayya v. P.V. Sree- 
nivassa Rao (2), the Full Bench of the Mad- 
ras High Oourt held that the insolvency 


. does not continue ; it continues only for the 


Purposes of s. 37. A Full Bench of the 


- Rangoon High Court in Annamalay Chet- 


tiar v. R. K. Bannerjee (3), has gone atill 
further in saying that it continues merely 
for the purpose of s. 37, but the distribution 
by the Receiver of the assets of the debtor 
after the annulment, and when an order 
has been made unders. 47, must be in ac- 
cordance with Civil Law and notin accord- 
ance with the Insolvency Act. 

Dr. Mitter, as I have already stated, plas- 


_ed reliance on the statement of Mohammad 


Noor, J. as to the continuation of the insol- 
vency proceedings. My answer to that 
argument would be that in the first place 


the observation of the learned Judge, I think, 


must be read in the sense that it continues 
for the purpose of s. 37 and ifthe learned 
Judge intended to say otherwise, then with 
great respect to the learned Judge, it was 
mere obiter and quite unnecessary for the 
purpose of judgment asthe only question 
that had to be determined was as regards 
the debt which was owned by the Bengal 
Nagpur Railway to the debtor, which has 
been purchased by one of the creditors and 
an order had been made under s. 37 of the 
Act. Therefore, the order of the Oourt and 
the matter which they were dealing was 
the question of whether the Receiver should 
collect the proceeds of this debt. lf I had 
come to any other conclusion with regard 
to the matter, I should have felt it my duty 

(2) 58 M 908; 158 Ind. Cas. 1080; A I R 1935 Mad. 
a E 364; (1985) M W N 886; 49 L W 386; 8 

(3) 14 R 254; 163 Ind. Oas, 217; A I R1936 Rang. 
284; 8 R Rang. 820 (F B), p 
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to refer this case toa Full Bench for the 
purpose of deciding the question whether 
in a sense other than what | understand 
the learned Judge to mesan, the insolvency 
did continue after the annulment had been 
made, It seems to me quite clearly that 
it is Otherwise. For those reasons and per- 
haps for the reason that there has been 
very very considerable delay in making this 
application, I would hold that the learned 
Judge, although for different reasons from 
those he expressed, was right and this ap- 
peal, therefore, fails and must be dismissed 
with costs. Miscellaneous Appeal No. 175 
of 1936 is not pressed and is dismissed. 

Manohar Lall, J.—I egree. The facts 
necessary for the disposal of this appeal lie 
in a very Darrow compass. The debtor was 
adjudicated an insolventon November 8, 
1927, and, owing to his failure to comply 
with the conditions of applying for a dis- 
charge within a certain tine, the order of 
adjudication was annulled on June 14, 1928. 
But in the meantime notice was issued to 
the creditors to prove their debts by Jan- 
uary 14, 1928, when a schedule was ordered 
to be prepared. Some ofthe creditors did 
prove t: eir debts, and the case was adjourn- 
ed till February 4, for framing a schedule. 
On August 17, 1929, a draft tchedule was 
prepared and approved, all the creditors 
were parties fo that proceeding including 
the appellants and respondent No 1. I 
should have added that on August 1, 1928, 
at the instance of the petitioning creditor, 
i.e. creditor No. 1 the Court proceeded to 
make an order under 8.37, vesting the pro- 
perties of the insolvent in the Receiver 
directing him to distribute the same among 
the creditors. In pursuance of this order, 
which was affirmed by the High Court on 
two occasions, the Receiver has realised 
tLe assets which were going to be distri- 
buted among the creditors when the appel- 
lanis raised the contention on May 16, 1936, 
that they should be allowed under s. 50 
of the Act to prcceed to skow that tLe res- 
pordent No.1 who was admitted to be a 
creditor up tothe date of that application, 
is not a genuine creditor and, therefore, 
his name should be expunged. Tle res- 
pendent chjects that alter tLe adjudication 
has been annulled it is nct open to the 
Ccuit totske action under s. 5u. Now, 1 
would have no difficulty in deciding this 
care upin ithcee jacts weie it not 101 cer 
tain okservaticns made by a Bench of this 
Ccult when deciding this matter at an ear- 
lier stage of the picceedings, Jem efer- 
ring tothe order passed. cu NKevenbe2 5, 
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1932, which is to be fonnd at pp. 17 to 
21 of the paper-book. While deciding that 
case the learned Judges observed that : 

‘In spite of the annulment of adjudication the 
insolvency proceeding continues and it is still open 
to the Receiver to proceed to realise the assets vested 
in him,” 

With very great respect to the learned 
Judges, if they meant that the insolvency 
proceedings continued in full force, I think 
that their observation was ifcorrect in law 
and it would be necessary to refer the 
case to a Full Bench, But [ think what the 
learned Judges did in factlay down was 
that potwithstanding the annulment of ad- 
judication, the powers of the Court which 
are vested in it under s. 37, will continue; 
that is to say, that the Receiver will pro- 
ceed to realize the particular sum which 
was in questicn, and whether this parti- 


cular sum can be distributed by the Kecei- 
-vər or not was not decided by that order. 


But by a subsequent order of November 
25, 1935, the learned Judges had given this 
direction : 

“We direct that the learned District Judge should 
proceed to 1ealisethe amount of Rs. 5,750 trom the 
respondents, the creditois Nos, 2and3 (appellants 


before us) and disrtibute it rateably among the ore- 
ditors,” 


It is unnecessary to consider in this case 
whether this direction is valid in law be= 


cause that is not the subject of the proceed- 


ings under investigation before us. Ii is 
contended by Dr. Mitter that after this 


observation by the learned Judges, on two 


occasions mentioned above in the presence 
of all parties, it 1s not open tothe. responds 
ent to object that the appellants cannot 
proceed under s. 50, Insolvency Act. In 
my opinion, this argument is wholly un- 
Section 50, Provincial Insolvency 
Act, will come into operation only if the 
insolvency proceedings are continuing in 
the real sense and not in a limited sense as 
in thiscase. A mere persual of the second 
clause of the section stows that that must be 
sO because in ıt l nnd clear, reference that 
the debtor has aright to apply to expunge 
an entry or reduce the amount of a debt or 
a ccMposition or scheme. Now, if the 
adjudication had been annulled, it is 
obvious thatthe debtor can have no right 
whatsoever to make any application under 
8. 50 (z), Insclvency Act. For this reason 
alone, 1t ıs clear tomy mind that s. 50, can 
have no application atter the adjudication 
was annulled. li is enough to reter to two 
decisions. One isthe decision ot Rangoon 
Full Bench in Annamalay Chettiar v. k. K. 
Bannerjee (3) and the other Full Bench 
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decision of the Madras High Conrt in Moturi ` 


Keero yya v. P. V. Sreenivassa Rao (2). Al- 
though these decisions differ from each 
other upon the rights which can be imposed 
upon the Receiver for the purposes of dis- 
tributing the assets of the debtor, they are 
agreed upan this that s. 37, Insolvency Act, 
was only enacted in order to protect the 
debtor nnd the creditors for. a -limited pur- 
pose... I adopt respectfully ‘the passage in 
the Rangoon decision Annamalay Chet- 
tiair v. R. K. Bannerjee (3). at p. 2674: 

“Now, why was it that s 37 was enacted? It 


seems ta methat it was enacted to achieve a plain - 


and simple object. Py reason of the insolvency pro- 
oeedings to which the debtor had been subjected ° 
there might be in the hands of the Receiver in insol- 
venoy assets belonging to the estate of the debtor. 
When the order of adjudication is annulled, the deb- 
tor becomes a free man, and when the insolvency 
case comes to an end, the title of the Receiver to 
retain possession of the estate of the debtor in his 
hands, as against the insolvent falls with it; the 
result being that whenthe order of annulment is 
made, the debtor becomes forthwith entitled to 
obtain possession of his estate in the hands of the 
Receiver. In ‘such circumstances it might well 
heppen that the ex-insolvent who had been devriv- 
ed of hig property during the course of the insol- 
veney proceedings would be anxious to make up 
for lost time, and might be disposed to squander 
the assets which would come once more into his 
hands withcut regard to the interests of his eredi- 
tora generally. It appears to methat the solo object 
and intention ofthe Legislature in enacting s. 37, 
was to put a brake upon the ex-insolvent's activi- 
ties by‘giving the Oourt a discretion, ifit thought 
fit to do so, not to hand back to the debtor his 
property unconditionally or at once, but either to do 
80 after imposing a condition upon him ing proper 
case which would give the creditors an opportunity 
to make good their claims in the ordinary course 
of law against the debtor, or to vest the debtor's 
estate in some person appointed by it presumably 
for a reasonable period, so that if the creditors 
thereafter acted with reasonable diligence, they would 
be abl: by attachment or otherwise to liquidate any 
decrees that they might obtain against the debtor 
out of the assets in the hands of the appointee.” 

In the case before me the High Oourt 
has ordered that the particular debt should 
be realized by proceedings under s. 37 and, 
therefore, the powers of the Court are limit- 
ed to that extent only. [t follows in my 
opinion that s 50 has no manner of appli- 
cation in this case and the appellants have 
no right whatsoever to challenge the amount 
of the debt due to the respondent which 
had been duly or may be even wrongly 
admitted up to the stage ofthe order under 
s. 37. J, therefore, agree that the appeal 
must be dismissed with costs. Appeal No. 175 
is not pressed and it is dismissed. 

DB Appeal dismissed. 

*Page of 14 R.—[ Hd]. j 
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MADRAS HIGH COURT a 

Oivil Appeal No. 217 and Oivil Revision 

Petition No. 1306 of 1932 
September 15, 1937 
_ VaraDAgHARIAR AND KING, JJ. 
“OHINTA VENKATA SUNDARA 
VENUGOPALASW AMY—APPBLLANT 
: i YETSUS 
PRESIDENT or BOARD or COMMIS- 
SIONERS ror HINDU RELIGIOUS 
ENDOW MENTS, MADRAS—RESPONDENT 

Madras Hindu Religious Endowments Act (II of 
1927), 4 Si Appeal Onder on application under 
s. 84—-Whether appeal or revision lies from such 
order -Hindu Law—Religious endowment—Private 
trust—Mere admission of public to temple, whether 
affects private trust —Dedication — Whether ublie or 
private trust must be decided tndepe ently of 

actum of dedication. p 
: No eal lies against the decision of the District 
Court on applications under s.84 of the Madras Hindu 
Religious Endowments Act and it is not open to High 
Court to review the District Judge's findings of fact. 
But the matter can be dealt with by the High 
Court under s. 115, Oivil Procedure Oode. 

If originally the temple was dedicated for the 
uss of the founder's family and was a private trust, 
the fast of the admission of the public to the temple 
later on would not of itself necessarily affect the 
private character of. the trust. Koman Nair v. 
Achuthan Nair (|) followed | : 

The dedication of property willno doubt impress 
the property with the character of trust but it 
may as well -be a private trust aga publio trust. 
The question whether the delication was a public 
trust or not must be determined independently of 
the factum of the dedication of property. 


Appeal to revise an order of the District 
Court, Ganjam, dated December 18, 1931. 

Messra. G. Lakshmana and G. Chandra- 
sekhara Sastry, for the Appellant. 

Mr. P. V. Rajamanner, for the Respond- 
ent. 


Varadacharlar, J.—This appeal and 
the connected revision petition arise out of 
an application made to the District Judge 
of Ganjam under a.. 84, Madras Hindu 
Religious Hadowments Act. The Board 
had held the temple in question to bea 
public temple and the petition was filed to 
have that declaration set aside. A3 1b has 
been held that this Court can deal with 
this matter only under s. 115, Oiviul Pro- 
cedure Oode, and that no appeal lies 
against the decision of the District Court 
on such applications, it is not open to us 
to review the learned Judge's findings 
of fact. But we cannot help thinking that 
in the present case, the conclusion of tne 
learned District Judge has been arrived 
at on the basis of some erronsous as3ump- 
tion of law and without suficient realisa- 
tion of the importance of coming to a 
definite conclusion asto whether at ona 
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time the temple was a private temple or 
not. 

!' We do not wish to say anything which 
will hamper the lower Court in coming to 
its own conclusion on remand. We wish 
to point out that in view of the considera- 
tions adverted to in the learned Judge's 
order as supporting the petitioner’s con- 
tention that at the inception the temple 
might have been a private temple, the 
petitioner is entitled to invoke the aid of 
the observations of the Judicial Committee 
in Koman Nair v. Achuthan Nair (1) at 


_p. 1044, that if originally the temple was 


dedicated for the use of the founder's 
family and was a private trust, the fact 
of the admission cf the public -to the 
tomple later on would not of itself neces 
sarily affect the private character of the 
trust. It therefore seems proper that we 
should ask the learned Diretrict Judge to 
come to a definite conclusien on the ques- 
tion whether originally the temple was a 
private temple or not. 

Again, the learned Judge seems to think 
that the fact of properties being endowed 
in trust for this temple in 1900 itself 
amounts to a dedication to a “public” pur- 
pose. This is not correct in Jaw. The dedi- 
cation of property will no doubt impress 
the property with the character of trust but 
it may as well be a private trust as a 
public trust. The question whether the 
dedication wasa public trust or not must 
be determined independently of the factum 
of the dedication of property. The circum- 
stance that similar language was used in 
other dedications made about the same 
time to a temple which is admittedly 
public does not seem to us relevant because 
in the latter case, it is the admitted publis 
character ofthe temple in favour of which 
the endowment was made that makes the 
endowment public, and it will be begging 
the question to assume that in the ‘present 
case also the endowment so made must have 
been for a public purpose. 

It is difficult for us to say how far the 
final conclusion of the learned Judge has 
been infiuenced by errors and misconcep- 
tions on the above points. We therefore 
think it proper to set aside the learned 
Judge's order and remand the cage to the 
lower Court to be disposed of in the light 
of the above observations. The appeal will 
be dismissed and the remand will be 

(1) 58 M 91; 151 Ind. Oas. 329; AIR 1984 PO 230; 
611A 405:7R PO 55:11 OW N 1150; 40 L W 428: 


(1934) M W N 1055; 67 M I,J 788; 600 L J 344; 19384 
AIR 898; 1934 O LR 764; 89 O W N 518 (P 0). 
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made in the revision petition. There will 
be no order asto costsin the appeal and 
the costs in the revision petition will abide 
the result. a 
N.°S. Case remanded, 


Stee perenaatibanmbtiansamnaameaumalelll 


ALLAHABAD HIGH COURT 


Execution First Civil Appeal No. 38 of 1937. 


December 16, 1939 
BENNET, Aa. O. J. - 


RAM OHANDRA AND aNoTHER—GARNISHEES ; 


— APPRLLANTS 
veTSUs 


RAM LAL AND aNnoTarre—DscRER-HoLpRREs—-. 


RESPONDENTS 


Civtl Procedure Code (Act V of 1908), O. KAI, 


r.139 (2), (Allahabad Amendment)— Judgment-debtors 


application for garnishee order allowed — Liability . 
of garnishee held to exist — Appeal by garnishese— 


ourt-fee payable—Court-fee. y 


Order XXI,r 139 (2), Civil Procedure Code, is in- - 


tended to cover the case where the decision is that 
the application fora garnishee order should be dis- 


~~. 


missed, and sub-r. (1) is intended to cover the case 


where the application is allowed. 


An application for a garnishee order by a judg-. 
ment-debtor was allowed and - the liability of the. 


garnishee was held to exist. The garnishee brought 
an appeal against the order. The question arose as 
to the requisite court-fee payable in appeal: 

Held, that the order had a force of a decree by 
reason of, not s.2%, but of special provisions of 


O. XXI, r. 139 (1) and that one of other conditions of - 
an appeal from decres for money being payment of - 


ad valorem court-fees, ad valorem court-iee was pay- 
able on the memorandum of the appeal. - 


Ex. F.O. A. from the decision of the Civil ` 


Judge, Farrukhabad, dated November 17, 
1936. 

Mr. Babu Ram Avasthi, for the Appel- 
lants. . 
Mr. G. S. Pathak, for the Respondents. 

- Order.- This is a report by the Taxing 
Officer to meas Taxing Judge asking for a 
decision on the question of the deficiency 
of stamp duty on this first appeal which 
is brought by Ram Chandra and another, 
alleged garnishees. There was an applica- 
tion made for realization of a sum of 
money asa debt due from Ram Chandra 
to the judgment-debtor in Original Suit 
No. 85 of 1926. Ram Ohandra made an 
objection that this was not a debt due 
personally but was part of the purchase 
money which might be charged on im- 
movable property which was purchased -on 
a sale deed by Ram Ohandra from the 
judgment-debtor snd therefore that Ram 
Obhandra could not be made personally 
liable. The two issues framed by the 

Oourt below were : 
“1. Whether the money left with Ram Ohandra 


~ 
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ia such a debt to which garnishee proceedings cannot 
apply? and 2, Whether there was a charge or not 
and whether this charge was such as to exclude 
the application of the garnishee rale ? 

The finding was against Ram Ohandra 
and he has therefore brought this appeal. 
Learned Counsel for Ram Chandra refers 
to O. AKI, r. 139, which is as follows: 

“(1) Where the liability of any garnishee has 
been tried and determined under these Rules, the 
order shall have the same force and be subject to 


the same conditions as to appeal or otherwise as if 
3t were a decree. e 


2} Orders not covered by cl.(1) shall be appeal- 
able as orders made in execution. 

Illustration.—An application for a garnishee order 
is dismissed either on the und that the debt is 
secured by charge or that there is no prima facie 
evidence of debt due. This order is appealable as 
an order in execution.” 


At first it appeared to me that the pre- 
Bent case was one covered by the Illustra- 
tion and would therefore come under 
Bub-r. (2) and this was the argument of 
learned Counsel for the appellant. There 
are, however, the following difficulties in this 
Interpretation of the Rule. In the first 
place the Illustration is a converse case 
where the application for a garnishee 
order has been dismissed. In the present 
case the application has been allowed. 
Now there is no doubt that the liability of 
the garnishee has been tried under these 
Rules and therefore the case comes prima 
facie under sub-r. (1). The question is 
what distinction did this Court intend 
to draw between suber. (1) and suber. (2). 
The case mentioned in the Illustratjon of 
a defence made to an application for a 
garnishee order where the defence alleges 
that the debt is secured by a charge will 
always give rise to an issue on which the 
liability of the garnishee will be tried. 


Therefore every such case would come 


under these words in sub-r. (1). What there- 
fore was the distinction which was drawn 
for sub-r. (2)? It appears to me that 
sub-r. (2), is intended to cover the case 
where the decision is thatthe application 
should be dismissed, and sub-r. {1) is in- 
tended to cover the case where the appli- 
cation is allowed. Ido not know whether 
the words “tried and determined” are 
intended by the Rule to amount to more 
than the more usual expression “tried and 
decided.” 

It is possible that the word “determined” 
has been used in some further sense to 
indicate that the Court found that there 
was a liability. Learned Counsel points 
out that there might be defences made of 
limitation or that the debt due was less 
than the amount claimed. Such defences, 
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however, would involve a decision of the 
liability of the garnishee and therefore no 
distinction could be drawn between these 
cases und the case where the defence is 
made that there is a charge or that no debt 
is due. A further question would arise as 
to what would have been the object and 
intention of ae the distinction bet- 
ween the application being allowed and the 
application being dismissed. It appears 
to me that the distinction may be that 
where the application is dismiesed, an 
appeal wculd be brought by the decree- 
holder. Now the decree-holder has already 
Paid court-fees on his plaint and for this 
reason the Rule may intend to exempt him 
from a further ad valorem payment. But 
where the liability of the garnishee is held 
to exist, as in the present case the appeal 
will be brought by the garnishee and the 
garnishee has not paid any court fees in 
the lower QOourt and the intention of the 
Rule may probably be that he should pay 
an ad volarem court-fee in this Court, and 
if he succeeds in this Oourt he will no 
doubt be able to recover that court-fee 
from the opposite party. 

Now granting that the present case does 
fall under sub-r. (1), learned Oounsel 
argued that still an advalorem court-fee 
should not be paid. He argued that the 
definition of “decree” givanin s. 2 (2), 
Civil Procedure Oode, states: “It shall 
be deemed to include .... the deter- 
mination of any question within s. 47 or 
s. 144." And he pointed out that in the 
ease of execution appeals there was no 
ad valorem court-fee and referred to the 
Oourt Fees Act. Schdule II, Art. 11, is 
for a memorandum of nppeal when the 
appeal is not from a decree or an order 
having the force of a decree. Now the case 
of these two sections. Sections 47 and 144, 
is different from the present case because 
these cases are between parties to the 
decree. The present case is between the 
decree-holder and a stranger. Moreover, it 
is not from any words in the definition of 
“decree” in s. 2, Civil Procedure Oode, that 
the present appealis held to be an appeal 
from a decree. It is on account of the 
special provision in O. XXI, r. 159 (1). 
Those words are “be subject to the same 
conditions as to appeal or otherwise as it 
it were a decree.” 

The words are not that it should ne 
treated as a decree in the same Mauer u» 
the determination of any question within 
s.47. The words refer to the conditions 
for an appeal asif it were a decree. One 
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of these conditions of an appeal from a 
ecree, for money is the payment of ad 
valorem courtefees. Accordingly, therefore, 
I consider that in the present case it is 
necessary that there should. be an ad valo- 
rem court: fee. 

D. Order accordingly. 





_ LAHORE HIGH COURT 
Letters Patent Appeal No. 127 of 1936 
January 12, 1937 
ADDISON AND DIN MOHAMMAD, Jd. 
SHIB OHARAN— APPALLANT 


VETSUB 
CHANDGI RAM, Liquipator, SONEPAT 


FLOUR MILLS, Lrp. (IN LIQUIDATION`— 
RESPONDENT. 

Custom (Punjab)—Ancesiral land—Sonepat Tahsil 
in District Rohtak—Liability of land for debts of 
last male holder. 

In Sonepat Tahsil of Rohtak District where a male 
proprietor governed by customary rules dies leaving 
ancestral landed property, sach property‘is not liable 
inthe hands of the next holder in respect of debta 
contracted by the deceased. Ranjit Singh v. Maght- 
mal (6), followed. Ram Ohander v, Daryao Singh (D), 
not followed, 


L. P. A. from the order of Bhide, J., 
dated June 29, 1936. 

Mr. Qabul Chand, for the Appellant. 

r Mr. Fagir Chand Mital, for the Respon- 
ent. 

Addison, J —-This case has not been 
properly dealt with and the Letters Patent 
Appeal must be accepted and the objec- 
tion remanded to the District Judge for 
re-decision. A house at Sonepat belonging 
to Chhajju Ram was attached by the Off- 
cial Liquidator of the Sonepat Flour Mills 
as Ohhajju Ram was a contributory of the 
Company which was in liquidation. Before 
the sale of the house Chhajju Ram died 
and bis minor son putin objections claim- 
ing that he followed enstom, that the house 
was ancestral and was, therefore, not attach- 
able and saleable in execution in his hands. 
It was also claimed that the house was 
used for agricultural purposes and was 
exempt from attachment under s. 60, Civil 
Procedure Oode. The Liquidator traversed 
these pleas and added that Ram Chandar 
v. Daryao Singh (1) was an authority for 
holding that by custom in the District of 
Rohtak ancestral property was liable in the 
hands of the son for the debts of the father. 
The District Judge without framing any 
issues found that the house was not used 
for agricultural purposes and was not 


(1) 34 P L R 168; 141 Ind Oas 488; A I R1933 Lah. 
593; 14 Lah. 365; Ind. Ral, (1933) Lah. 138. 
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exempt from attachment under s. 60, Civil 
Procedure Code. Without deciding anything 
else he held on the authority. in Ram 
Chandar v. Daryao Singh (1), that whether 
the house was ancestral or not,it would be. 
liable to be attached and sold in the hands 
of the son for the debts of the father. He 
therefore dismissed the objections. 
There was an appeal against this deci- 
sion in this Court, which was heard by a 
Single Judge. He poifited out that the 
authority in Ram Chandar v. Daryao Singh 
(1), had been -shaken by two decisions, 
Narain Singh v. Ahmad Yar Khan (2), and 


Muhammad Nawaz Shah v. Ram Dayal 


Kuram Chand (3), but he did not consider it 
necessary to remand the case as he thought 
that the evidence on the record established 
that tbe house was self acquired property 
of Ohhajju Ram as it was purchased py his 
grand-uncle Harnam Das. Though ' the 
District Judge had not given a finding on 
that point, he considered it unnecessary to 
remand the case for the reasons he gave 
and dismissed the appeal. Against that 
decision this Letters Patent Appeal has been 
preferred. 

It was pointed out by appellant's Coun- 
sel that there was no evidence to show how 
the house came from Harnam Das to his 
grand nephew Chhajju Ram and that usa 
matter of fact it had first passed into the 
hands of Chhajju Ram’s father, Sada Ram, 
and that the house was, therefore, ancestral. 
It was‘contended that an opportunity should 
be given to establish the ancestral nature 
of the property in view of the fact that no 
issues were framed and the parties did not 
know what they had to prove. On behalf of 
the respondent, t. e. the Company represent- 
ed by the Official Liquidator, it was stated 
that in that case his contention that Chhajju 
Ram's family did not follow castom should 
also be decided. Ohhajju Ram and the ob- 
jector are Bhore Brahmins. 

Before sending the case back, a few re- 
marks are necessary as to the dispute raised 
by the pleadings In Jagdip Singh v. 
Narain Singh (4), it was held that where a 
male proprietor governed by customary rules 
had contracted a just debt and died leaving 
ancestral landed property, such property 
was not liable in the hands of the next 
holder in respect of such debt, unless the 
debt had been expresily charged 

(2) 17 Lah. 138; 162Ind. Oas. 374; A I R 1936 Lah, 
31; 38P L R 473; 8 R L 888. 

(3) 17 Lah. 139: 159 Ind. Cas. 1021; A I R1935 Lah, 
855; 38 PL R531; 8 R Lah. 455. 

(4) 4 P R 1913; 15 Ind. Oas. 866; 173 P L R 1912; 160 
PWRIM2(FBR. Ct 
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on the property. This Full Bench de- 
cision was approvell by another Full Bench 
in Mikor v. Chhajju Ram (5), which stated, 
however. that the general rule expressed in 
Jagdip Singh v. Narain Singh (4), did 
not cover the case in which the creditor 
could prove that by special custom the 
person in possession of the ancestral pro- 
erty which it was sought to attach was the 
egal represemtative of the deceased debtor 
and thatthe prdéperty was deemed to be 
the property of the said debtor. (1933) 
34 P. L R. 168 Ram Chandar v. Daryao 
Singh (1), which is also reported in 14 Lah. 365 
is a decision to the effect that” such a 
special custom as is mentioned in the Full 
Bench decision, Mikor v. Chajju Ram (5), 
had been established a3 regards Jats of 
village Kawali in Sonepat Tehsil of the 
Rohtak District. But this decision has 
practically been dissented from in a Full 
Bench decision reported in Ranjit 
Singh v. Maghimal (6). The learned 
Counsel for the respondent Company did 
‘not contest that proposition and admitted 
that the sectionin the Riwaji-am relied 
upon did not establish any special custom. 
It will not, therefore, be necessary for the 
District Judge to go further into this parti- 
cular question and it will be taken that no 
special custom, such as is mentioned in 
Mikor v. Chhajju Ram (5), helps the- Oom- 
pany or has been established. 
The general rule laid down in Jagdip Singh 
v. Narain Singh (4), will therefore” apply 
if Obhajju Ram's family,follows custom. But 
that leaves two issues to be decided which 
have not yet been gone into: These are: (1) 
Is the objector governed by custom or by his 
personal law ? (2) If he is governed by cus- 
tom, is the property ancestral ? Counsel for 
the respcndent Company wishes tn raise a 
third issue, namely (3) even if the property 
is ancestral, does its attachment in the 
lifetime of the objector's father render it 
liable to sale for the father’s debt ? He hag 
pointed out that there is an obiter dictum 
in Jagdip Singh v. Narain Singh (4) to the 
following effect : 
“In may perhaps be conceded that such attachment 


is permissible during the lifetimeof the debtor but 
With that aspect of the question we are not at present 
concerned ”’ gi j ` 

- In the case before the Full Bench in 1913, 
there had been no attachment in the life- 
time of the debtor. In the present case 


there wag attachment before the debtor died. 


(5)17P R 1919; 49 Ind. Oas. 281; A IR 1919 Lah. 
145; 6 P W R1918, - - 

2 39 P L R16; 167 Ind. Oas. 725; A I R 1937 Lah, 
148; I L R 1987 Lah. 125: & R Lah, 535; : 
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The subject is also discussed at some length 
but -no decision was given as to it in 
Sukhdtal v. Nazir Ahmad (7), which was 
a case where the land had been attached and 
sold in the lifetime of the debtor. It will 
therefore only be fair to allow this .third 
issue to bə gone into. Forthe reasons 
given we accept this appeal, set 
aside the orders of the District Jndge and 
the Single Judge of this Court and ramand 
the objections for re-decision on the three 
issues already set out. We donot remand 
the case on the question as to whether the 
property was used for agricultural purposes 
and was therefore exempt under s. 60, 
Civil Procedure Code, as clearly it was not 
so used. “Parties will bear their own costs 
up to date. 

D. Case remanded. 

(T) 88 PL R 613; 189 Ind. Oas. 416; A IR 1937 Lah. 
167: 17 Lah. 799;10 R L7. 
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ALLAHABAD HIGH COURT 
Miscellaneous Case No. 144 of 1936 
February 2, 1938 
COLLISTEE AND BAJPAI, Jd. 

Mahant MANGAL PURI—APPLIOANT 
DETENUS 
Mahant BALDEO PURI— Oppostrs PARTY 

Stamp Act (II of 1899), Seh. I,” Art. 35 (a) (i) (iv)— 
Art. 35 (a) (i), when applies—Lease with stipulation 
that lessee to vacate on one month's notice—Lease held 
falls under Art. 35 (a) (iv). h 

A lease to fall under Art. 85 (a) (4), Boh. I, Stamp . 
Act, mast be one for less than one year. A lease for 
less than one year means a leasefor some specified 
period which is less than 12 months. Where a lease 
of certain houees is with a stipulation that ifthe owner 
wishes to have the houses ‘vacated, he is to give 
one month's notice, the lease does not fall under 
Art. 35 (a) (i) but is one for an indefinite period fall- 
ing under Art, 35 (a) (iv). Amolia v. Ibrahim Ishak 
(1), dissented from. 

Mis. Oase submitted by the District 
Judge, Jhansi, dated February 17-19, 1936. 

Colllster, J.—This is a reference by the 
District Judge of Jhansi, under s. 60 (1), 
Stamp Act. A document was filed in Suit 
No. 26 of 1934 under which two houses 
were leased to certain persons and it was 
stipulated in the lease that if the owner 
wished tohave the houses vacated, he was 
to give one month’s notice. The Inspector 
of Stamps is of opinion that the document 
falls under Art. 35 (a) (iv) of Sch. I, 
Stamp Act, while the Civil Judge in whose 
Oourt the, document was presented, is 
apparently of opihion that it falls under 
Art. 35 (a) (i). Article 35 (a) (i) provides 
that where the. lease purports to be for a 

term of less than one year, duty ‘should be 
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charged ata certain rate, and Art. 35 (a) 
(iv) provides that where the lesse does not 
purport tobe for any definite term, duty 
should be charged at a certain other rate. 
The view taken by the Oivil Judge finds 
support from a decision of*the Calcutta 
High Court in Amolia v. Ibrahim Ishak 
(1). In that case there was a document 
in which the lessee of a shop agreed to 
pay the rent each month, and the learned 
Judges held that, since there was a month- 
ly tenancy, the document came under Art, 35 
(a) ($) of Sch. I, Stamp Act. The learned 
Ohiet Justice observed : 

“In tbis case learned Oounseal has conceded—and 
J think rightly—that the tenancy was a monthly 
tenancy and consequently ıt comes within Art. 35, 
cl (a), sub-al. (1) of Sch. I, Stamp Act; that is to 
gay, ‘the lease purports to be for a term of less 
than one year’ Therefore, the proper stamp duty 


is the same daty as fora bond which is referred 
to in Art 16." 


With the greatest respect we are unable 
to agree with this View. There is certainly 
no doubt that this is a monthly tenancy 
within the meaning of s. 106, Transfer of 
Property Act, but it does not follow from 
this that the document is a lease for less 
than one year. A lease for less than one 
year means a lease for some specified period 
which is less than 12 months, In the pre- 
sent case the lease is for an indefinite 
period : in other words, it “does not purport 
to be for any définite term”. We have no 
doubt whatever that this document falls 
under Art. 35 (a) (iv), and, therefore stamp 
duty is chargeable as provided for such a 
lease.” In our opinion, the view taken by 
the Inspector of Stampsis correct. This is 
our answer tothe reference. A copy of 
our order will be sent under the seal of 
the Court and the signature of the Registrar 
to the Chief Controlling Reven ue-authority 
and another copy will be sent to the learn- 
ed Judge who has made the reference. 


D. Reference answered. 
(1) 46 O 804; 51 Ind. Oes. 231:-A I R19 . 
930 WN 398. aa 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 379 of 1937 
October 1, 1937 
BEID, J. 
TEJ RAJ—DEFSNDANT—APPELLANT 
versus 
RAM LAL—Pualntigp AND CTHER8— 
DaFRNDANTS—RRSPONDENTS 
Practice — Relief — Compensation — Swit for, on 
greement—Relief under s. 70, Contract Act 


es a 
s. 10, Contract Act, e ı if can be given under 
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Where in a suit for compensation based on an 
express agreement to pay compensation, the plaintiff 
does not ask any relief under s. 70, Uontract Act, 
the Court cannot grant a decres on the principles of 
8. 70, Contract Act. Krishna Prosad Bingha v, 
Purnandu Sinha (1), Roopit & Sons v. Dyer Medken 
& Co., Lid. (2?) and Sathiavel Pillai v. Stvasami Pillai , 
(3), relied on Palanivelu Mudaliar v. Neelavatht 
Ammal (4), distinguished. ; 

8. O. A. from the decree of the Addi- 
tional District Judge, Hoshiarpur, dated 
December 18, 1936. 


Mr. M C. Mahajan, for thé Appellant. 


Mr H. Rustomji, for the Respondents — 


(Plaintiff). 

Judgment.—This second appeal arises 
out of ea suit for recovery of Rs. 880. The 
plaintif alleged that he had agreed tothe 
execution of a mortgage deed regarding 
some joint land by defendant Tej Raj, who 
is his uncle, on the understanding that he 
would either himself redeem the land or 
compensate plaintif by the payment of 
half the mortgage money with interest. 
The Court below found that the alleged 
agreement was not proved. The trial Court 
dismissed the suit but on appeal the learned 
Additional . District 
plaintiff was entitled to recover Rs. 880 
on the principles laid down in 8. 70, 
Oontract Act. The learned Counsel for the 
appellant (Tej Raj, defendant) has con- 
tended that the plaintiff having relied on 
the express agreement and not having 
asked for any relief under s. 70, Contract 
Act, it was not open to the learned 
Additiensal District Judge to grant him the 
decree passed against the appellant. In 
support of this contention, the learned 
Counsel cited Krishna Prosad Singha v. Pur- 
nendu Sinha, 11 Ind. Oas. 820 (1), at p. 825*, 
Roopji & Sons v. Dyer Meaken & Co., Ltd. 
(2), at p. 549f and Sathtavel Pillai v. 
Sivasami Pillai (3). The learned Oounsel 
for the respondent was no; able to cite any 
authority laying down a contrary proposition. 
He referred to Palanivelu Mudaliar v. 
Neelavathi Ammal (4) and other rulings 
in which relief was granted under 


Aa Ind. Oas. 820; 15 O L J 40; 16 OW N 
753. 
(3) A I R 1930 Al. 545; 124 Ind. Oas, 35; 52 A 688; 


(1930) A L J 873; Ind. Rul. (1930) Al. 487. . 
(3) A IR 1933 Mad, 344; 142 Ind. Qas €83; 37 


L W 313; (1933) MW N 136; Ind. Rul.(1933) Mad. 
256 


(4) A IR 1037 PO 50; 167 Ind. Oas. 5;19370 L R 
138:1937 AL R 231; 9R PO 176; 45 L'W 355; 1937, 


OWN 319;3 BR 335; 39 P LR 245; 410 WN 


677; (1937) M W N 615; (1937) ALJ 575; 39 Bom. 

L R 730; (1987) 1 ML J 719; 65 O L J 295 

(P O). 4 hu 
*Page of Il Ind | 


eae) f 
TPage of A.I, R. 1980 | AB.) Sou 


Judge held that the 
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B. 70, Oontract Act, but in none of these 
Cases had any express agreement been first 
Telied on. 


In .Rani Chand Lotia & Sonsv. Municipal ° 


Committee, Lahore, 145 Ind. Cas. 687 (5), on 


which some stress was laid by the learned . 


Counsel for the respondent, it was found 
that goods in excess of the quantity 
ordered had been supplied to the Munici- 
pal .Committee; the only defence of the 
Committee was that the plaintiff was 
entitled to the return of the goods and 
not tothe price thereof. It was held that the 
defendant had been iesisting the amend- 
ment of the plairt in this respect in the first 
instance and therefore they were not 
entitled to claim at the last stage that 
the plaintif was not entitled to the price 
of the goods. 

In view of the authorities cited, it seems 
to methat the contention of the leafned 
Counsel] for the appellant must be upheld. 
On merits also the plaintiffs case appears 
to meto be very weak. He is a nephew of 
the defendant, and the mortgage was to be 
without possession. In the circumstances, 
there was notbing improbable in his having 
consented io the mortgage even without 
ant consideration. if the question of con- 
sideration were present to his mind, he 
would probably have taken some agree- 
ment in writing. In view of the above 
facts,[ accept the appeal and dismiss the 
suit but leave the parties to tear their 
costs throughout, 


8. pete allowed. 
© 145 Ind. Oas. 687; A I R 1933 Lah, 146R L 
118. 


CALCUTTA HIGH COURT 
Oivil Appeal No. 1377 of 1936 
July 5, 1937 
HANDHRSON, J. 
KURAUN HAJRA—~Dergenpant No. 1— 
APPRLLANT 


VETSUS 
GOKUL OHAND BRAJABASHI— 
PLAINTIFF AND ANOTHRR— RESPONDENTS 

Specific Relief Act (I of WI, s. 16—Oontract to 
sell plot—Harnest money patd—Part then sold to 
bona fide purchaser for value without notice—Origi- 
mal contract not showtng that part sold stood on 
separate footing from rest—-Nor part sold equal in 
value to remainder—Spectfic performance of remain- 
der, tf can be allowed. 

Defendant No. 1, executed a deed in favour of 
the plaintiff by which he contracted to sell a cer- 
tain plot of land; certain amount was paid by the 
plaintiff as earnest money. Two dayslater, the de- 
fendant No.1 sold part of the plot to defendant No. 
2. Defendant No.2 was a bona fide purchaser for 
value without notice of the contract between defend- 
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ant No. 1 and the plaintiff. There- was nothing in 
the contract, to suggest that part of it stood on a 
eeparate and independent footing from another part, 
It was merely an agreement to sella plot of land for 
a certain sum of money. There was absolutely no 
evidence that the portion sold to defendant No. $ 
and balance were tfequal value ' 

Held, thats. 16, Specific Relief Act, had no ap- 
plication. The specific performance of the part of 
the original contract could not be granted. Graham 
v. Krishna CAunder Dey (1), relied on. 

CG. A. from the appellate decree of the 
rat T Sub-Judge, Dinajpar, dated April 
4, 1936. 

Messrs. Jatindra Nath Lahiri and Subodh 
Chandra Roy Chowdhart, for the Appellant. 

Messrs, Girija Prasanna Sanyal and 
Saurindra Narayan Ghose, for the Respond 
ents. 

Judgment.—This appeal has arisen i 
connection with a suit for specific perform- 
ance ofa contract. Defendant No. 1, whois 
the appellant, executed Ex. 2, in favour of 
the plaintiff by which he contracted to sell 
a certain plot ofland. Rupees 49 was paid 
by the plaintiff as earnest money, the 
price being fixed at Rs. 900. This was on 
Agrahayan 27, 1341: two days later, the 
appellant sold plot of the defendant No. 2 
forRs 600. Both the Courts below found 
that defendant No. 2 was a bona fide pur- 
chaser for value without notice of the con- 
tract between defendant No. 1 and the 
plaintiff. The Munsif gave the plaintiff a 
decree for a refund of the earnest money 
which he had paid. On appeal by the plaint- 
iff, the Subordinate Judge passed a decree 
directing defendant No. 1 to convey the 
remainder of the property to the plaintiff 
for Rs. 450 minus Ra. 49 which had already 
been paid as earnest money. Defendant 
No. 1 has now appealed to this Oourt onthe 
ground that s. 16, Specific Relief Act, has no 
application to the facts of the case. 

‘There is nothing in the contract, Ex. 2, 
to suggest that pirt of it stands on a 
separate and independent fcoting from 
another part. ltis merely an agreement 
to sell a plot of land fora certain sum of 
money. There is no more reason for re- 
garding that contract as two separate con- 
tracts to sell two portions of the plot than 
thereis for regarding it asa hundred sepa- 
rate contracts each for selling a hundredth 
part of the plot. That being the case, it is 
very difficult to see how s. 16, Specific Re- 
lief Act, can have any application. It was, 
however,argued on behalf of the respond- 
ent thatthe effect of the sale of a part of 
the plot to defendant No. 2 is to ‘make the 
original contract into two separate divisible 
contracts. I have already stated that in my 
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opinion, this is. unsound, because there is 
nothing to supportitin the original con- 
tract itself. But supposing this contention 
were accepted, the very difficulty that was 
- pointed out by their Lordships of the Judi- 
cial Committee in Graham v. Krishna 
Chundder Dey (1), would arise. The agree- 
ment made by the appellant was that the 
whole plot af-land would besold for Rs 900. 
There is absolutely no evidence to support 
a finding that the portion sold to defendant 
No. 2 and balance are of equal value. Indeed 
the reluctance of the appellant to accept 
the decree made in the lower Oourt strongly 
suggest that they are not. In that view of 
the case it is quite impossible tosupport the 
decree for specific performance of a part 
only of the contract. | 

Finally, no such case as this was ever 
made by the plaintiff at the trial. He 
instituted a perfectly straightforward case 
against both the defendants and he asked 
that the whole plot should be transferred 
to him for Rs. 900 in terms of the original 
contract. He never said that the balance 
which he is now availahle is worth Rs. 450 in 
` terms of thecontract. That being the case, 
there sre really no materials on which the 
learned Subordinate Judge could pass this 
decree. Accrrdingly this appeal must be 
allowed, the decree of the lower Appellate 
Court set aside and that of the Munsif res- 
tored. In view ofthe conduct of the appel» 
lant, he will have no costs either here or in 
- the Court below. 

Bi? Appeal allowed. 

(1) 52 O 335; 86 Ind Ons. 238; AIR I925 PO 45; 
59 Í A 90; 48 ML J 172, (1995) M WN 188: LR 6 
APO 28 #1 L W 590; 3 Pat. L R93, 27 Bom. L 
R710; 23 ALJ 709; 39 OW N 919 (P 0). 
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Appeal from aa rer Decree No. 1282 of 
19 
December 7, 1937 
DHAWUH AND VARMA, JJ. 
Maharaj Dhiraj Sig KAMESHWAR 

SINGH BAHADUR, K. 0. 1. B.— 

Deranpant—APPRLLANT 


versus 
Shree Shree Thakur KRISHNA OHAN- 
DRMA JEW AND ofHeRs— PlLAINTIRFS— 
RESPONDENTS 

Record of Righte—Presumption—Burden of | Page) 
to show incorrectness—Bithar Tenancy Act (VIII of 
1934), s 50— Presumption under —Rent charged with- 
in 20 years before suit--Presumption of uniform rent, 
if artses—Landlord and tenant—Description of pro- 

rty by tenant in mortgage to third party —Whether 
finding on landlord, 
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Tt is well settled that it is for the party challeng- 
ing the Record of Rights to displace the presumption 
of correctness that applies to $t by statute. 

Where there has heen a change inrenton tenure 
within twenty years before the suit but ho change 
since then, under s. 50, Bihar Tenancy Act, pre- 
sumption that the tenure in suit has been held at a 
uniform rent from the time of the Permanent Settle- 
ment arises. Ramanuj Das Mohanta v Midnapore 
Zamindary Oo., Lid (1), distinguished. 

A description of the property by the tenant when , 
mortgaging it to somebody else cannot in any sense 
be binding on the landlord. Brojegdra Kishore Roy 
Chowdhury v. Mthim Chandra Bhattacharji (3) and 
Sri Sri Jyoti Prasad Singh Deo v. Bharat Shah Baby 
(3), relied on. oa R 

_ Appeal from a decision of the Additional 
District Judge, Bhagalpore, dated July 29, 
1933, confirming the decision of the Addi- 
tional Subordinate Judge, Bhagalpore, 
dated November 29, 1932. 

Messrs. Murari Prosad and S. P. Sri- 
vastava. for the Appellant. 


Mr. S. C. Majumdar, for the Respondents, 


Dhavle, J.—This appeal arisea out ofa 
suit for a declaration that the interest of 
the defendant in a certain Khata No. 19 
of Mouza Bagarh, is not the interest of a 
mokarrart tenure holder but the interest 
ofan ordinary tenure-holder not withstand- 
inga recent entry in the Record of Rights 
in favour of the defendant The lower 
Courts have concurrently taken a view 
against the defendant who has now come 
up here in second appeal. 

The first contention on behalf of the 
defendant is that the lower Appellate Court 
has misplaced the onus when it observes: 

“Tt is also a well-settled principle of law that 
when the entries are disputed, it becomes incumbent 
upon the party relying on them to show their 
correctnese by producing the evidence of anterior 


period to establish the foundation on which the 
entries were made." 


The entries refsrred to are entries in the 


. Record of Rights, and if the learned Addi- 


tional District Judge intended to lay it 
down that itis for the party which relies 
on the Record of Rights to sapport it (when 
challenged by the other side) by produc- 
ing evidence of a period anterior to the 
Record of Rights, he clearly fell into an 
error, for it is well-settled and requires no 
authority to be cited that it is for the 
party challenging the Record of Rights to 
displace the presumption of correctness 
that applies toit by statute. In support 
of the plaintiffs’ case that the tenure 
was not mokarrari, reliance was placed 
on Ex. 2 compromise decree of 1889 ‘in suit 
No. 37 of 1888 which shows that the tenure 
which isthe parent of the tenure now in. 
suit was at that time adjusted, if not- 
created, by the amalgamation of two 
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tenures, one of 537 bighas and odd and the 
other of 109 bighas and odd, with total 
rent equal to double the previous rent of 
the two older tenures. The learned Advo- 
cate for the appellant has urged that the 
Circumstances of that litigation of 1888 
have not been fully placed before the Court 
that as the matter ended in a ccmpromise, 
there was no fight between the parties, and 
that the agreément arrived at between the 
parties on that cccasion does not neces- 
sarily show that the tenure with which we 
are now concerned, ie nol a tenure to which 
the presumption of s. 50 of the, Bihar 
Tenancy Act will apply. But the compro- 
mise decree does show what it was that the 
defendant had pleaded on that occasion. 
It is true that there has been no change of 
rent since the compromise in respect of the 
total of 647 bighas and odd, but this again 
does not entitle the appellant to the pre- 
sumption that the tenure in suit has been 
held at a uniform rent from the time of the 
permanent settlement. The learned Advo- 
cate has referred to sub-s. 2 of 8. 50 of the 
Bihar Tenancy Act, but this sab-section 
only provides for such a presumption from 
proof that the rent has not been changed 
during the twenty years immediately before 
the institution of a suit “until the con- 
trary is shown; and it is obvious that in the 
present case the contrary has been shown 
in that the rent was changed in 1889 to 
double the previousamount. The learned 
Advocate has thereupon urged that the 
presumption available in such cases is not 
‘limited to the condition given in sub-s. (2) 
of s. 50. Even if this is conceded, it seems 
to me impossible to conceive how any 
presumption could arise that the appel- 
Jant has been holding at a uniform rate 
since the time of the Permanent Settlement 
when we know as a matter of tact that the 
rent of the tenure was doubled in 189. 
Reference has been made to Ramanuj 
Das Mohanta v. Midnapur Zamindary Co., 
Lid. (1), in which Jankins, O. J., pomted 
out that from the mere fact that the rent 
had been once enhanced, it did not follow 
that it could be enhanced again. This 
observation must, however, be taken with 
reference to the facts of the particular case, 
and one such fact was an express stipula- 
tion that there shall be no merease or 
diminution of the rent of Rs. 17 sicca. The 
learned Chief Justice was dealing with a 
particular kabulzyat containing that stipul- 
ation and in the present case we have no 
kabuliyat at alil and no stipulation anywhere 
(1) 160W N 725 14 Ind. Oas, 729, 
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that there shall be no increase or diminu- 
tion of the rent. 

The learned Advocate for the appellant 
ulso laid strees on two documents, the 
mortgage bond and the sale proclamation 
that tollowed in execution after the mort- 
gage suit was decree, which have been 
dealt with by the lower Courts. The ap- 
pellant’s contention was that these docu- 
ments show that the tenure was mokarrart, 
The trial Conrt overruled this contention 
on the ground that the passage which was 
then relied upon for the appellant 647 
bighas 8 cottas arazi hasab Chohaddi zail 
jis-ka jama salana moblag rupees 143-6-0 
alawa cess mokarrar hat merely showed 
the rent was fixed at that figure without 
indicating that the tenure itself was mok- 
arrari. The lower Appellate Oourt took 
the same view. This was clearly right, 
as far as that particular passage was con- 
cerned. The learned Advocate points 
out that the documents also speak of the 
property as hagiat jote mokarrart which does 
clearly show that that was the nature of 
the property with which the parties thought 
that they were dealing. Buta description 
ofthe property by the tenant when mort- 
gaging it to somebody else, a description 
which naturally reproduced in the sale 
proclamation cannot, in “any sense, be 
binding on the landlord. That was the 
View taken by a Full Bench of the Calcutta 
High Court in Brojendra Kishore Roy 
Choudhury v. Mihim Chandra Bhattacharjt 
(2), which was followed by a Bench con- 
sisting of Agarwala, J. and my learned 
brother in Sri Sri Jyoti Prasad Singh Deo 
v. Bharat Shah Babu (3): Exhibits D and F, 
the documents relied on for showing that 
the property is mokarrari, are, therefore, 
of no assistance to the appellant. xhi- 
bit 2, which was relied on for the plaintiffs- 
respondents, shows that the property is 
mokarrari and Ex. G, the order of the 
Assistant Settlement Officer determining 
that this property is mokarrarit, was based 
merely onthe fact that for 23 years there 
had been no change in the rent. That 
view is clearly wrong, having regard to the 
fact that we know in the present case that 
the rent was altered in 1889, while no 
evidence of any earlier date showing the 
origin of the tenancy or its existence at 
the time of the Permanent Settlement has 
been produced on behalf of the appellant. 


(2) 31 O W N 32; 99 Ind. Cas, 189; A I R 1937 
Oal. 1. 

(3) 15 Pat, 260; 165 Ind. Cas, 589; 17 P L T 507; A I 
R 1936 Pat. 543;3 B R 57; 9 RP 188, ° 
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The contentions urged before us on 
behalf of the appellant all fail. Though 
more than one observation of the lower 
Appellate Court is mistaken in law, 1b 
seems to me that the suit has been perfectly 
correctly decided. I would, therefore, 
dismiss this appeal with costs. 


Varma, J.—I agree. 2 
Er Appeal dismissed. 


LAHORE HIGH COURT 
First Oivil Appeal No. 255 of 1936 
January 7, 1937 
SKEMP, J. 
Musammat NAZIR BEGUM— 
APPBLLANT 
VETEUS 
GHULAM QADIR KHAN AND ofages 

< — RESPONDENTS 
. Guardians and Wards Act (VIII of 1890), ss. 9 (2), 
39 (h)—Muhammadan minor girl born and residing at 
Multan—Few days after father's death she with com- 
sent of mother sent to Bhawalpur State—Mother a 
plying for guardianship at Multan OCourt—Court, sf 
can entertain application — Person not  restding 
within jurisdiction, applytng for Delain a 
Compete E baia Law — Quardianship— 

1 iri— Proper guaratin. 
oe girl of a Muhammadan was born in her 
father's house at Multan. After the death of her 
father the minor was sent to Bhawalpur_ State a few 
days later, with her mother’s consent. Within a few 
days the mother Lege Multan Gourt to be ap- 
pointed her guardian. The Oourt rejected the ap- 
plication on the ground that it had no jurisdiction, the 
minor being in uhawelpur State : 

Held, that the minor ordinarily resided in the 
Multan District and that the Oourt could entertain 
the application. Mubartk Shah Khan v. Wajehul- 
nisa (and Lakshman v. Gangaram (2), relied on. 

A person not residing within the jurisdiction of 
the Uourt is not incompetent to make an application 
for guardianship. Bent Prasad v. Parvati (5), relied 
on. Asghar Alt v. Amina Begam (8) and hmi 
y. Nanak Ohand (4), dissented from. 

According to Muhammadan Law, a mother is the 
proper guardian of her female child but the welfare 
of the child should take precedence even over the per- 
sonal law of the parties. 


F. O. A. from the order of the Sub- 
Judge, First Class, Multan, dated August 24, 
1980. | 
“Mr. Muhammad Amin for Malik Muham- 
mad Hussain, for the Appellant. 

“Mr, Mela Ram, for the Respondents. 


Judgment.—This is an appeal against 
an order of the learned Subordinate Judge, 
First Glass, Multan, rejecting the applica- 
tion of Musammat Nazir Begum to be 
appointed guardian of her minor daughter, 
Fabmida Khanam. The minor was born on 
August 30,1933, in her father's house at 
Multan. The learned trial Judge states 
that the family is the premier family of 
Multan.» Her father, Nawab Abdul Karim, 
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died at Multan on March 7, 1935, and his 
chehlum ceremony was celebrated on 
April 7. The minor was sent to Bhawalpur 
State in the custody of Musammat Mehan 
Bibi a few days later, it is eaid, with her 
mother's consent. Musammat Nazir Begum's 
application to be appointed guardian was 
drafted on May 13, 1935, and presented in 
Court on May 14, 1935. The learned 
Subordinate Judge rejected the application 
on the following grounds: (1) that he had 
no jurisdiction because the minor ordi- 
narily resided in Bhawalpur State; (2) that 
the mother had consented to her being sent 
to Bhawalpur; and (3) that although by the 
Personal law of the parties the mother was 
the guardian until the age of puberty, it was 
in the circumstances for the welfare of the 
minor that she should not be appointed 
guardian. 

In my judgment the conclusions of the 
learned Subordinate Judge are wrong and 
the appeal must be accepted. Section 9 
(1), Guardians and Wards Act, requires 
that an application for guardianship of 
the persons of the minor should be made 
to the District Gourt having jurisdiction in 
the place where the minor ordinarily resides. 
In Mubarik Shah Khan v. Wajehulnisa (1) 
the minor's father had lived both in Delhi 
and Khan Khoda in the Rohtak District 
dying in the latter place. The child was 
born at Khan Khoda but brought to Delhi 
by her mother who died x few weeks later 
in the house of a relative in Delhi. 
Robertson, J. held that the minor ordi-. 
oarily resided in Khan Khoda. To much 
the same effect is a Division Bench ruling 
of the Bombay High Oourt reported. in 
Lakshman v. Gangaram (2). I hold that 
the minor, who had lived all her life in the 
Multan District until a few weeks before the 
upplication, ordinarily resided in the Multan 
District. 

Beiore me it was alsourged that the law 
requires thal the applicant should live in 
the District in which the application is 
made, Admittedly at the time of the ap- 
plication the applicant was living in the 
house of her father, a rais of Lahore and 
she is still living there, Reliance was 
placed on Asghar Alt v. Amina Begam (3), 
which contains an obiter dictum to this effect 
reproduced in the head-note. This obiter 
dictum was also followed ina Single Bench 


judgment of this Court reported in Lachhmi 
_ (1) 53 PL R 1902. 

2 AIR 1932 Bon, 592; 140 Ind. Cas. 571; 34 Bom, 
L K 1293; Ind Rul. (1933) Bom. 17. 

(3) 36 A 280; 94 Ind. Oas. 59;AIR1914 All. 541; 
12 Á L J 302, : l 
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v. Nanak Chand (4) where it was quite un- 
necessa1y for the devision of the case. The 
Allahabad ruling has been dissented from 
by a‘ later Bench of the Allahabad High 
Court in Beni Prasad v. Parvati (5). Rachh- 
pal Singh, J. said: 

‘“Tt ig nowhere laid down that a person not residing 
within the jurisdiction of the Gourt to which the 
application ismade will be incompetent to make the 
same, The District Judge relies on cl. (A) of 8.39 of 
the Act.” ° 

'l'he learned Judge then explained that 
this section merely means that 

“in certain cases, ceasing to live within the jurisdic, 
tion of the Court which made the order of appointment 
may be a ground for theremovel of the guardjan from 
his office and no more.” 

He then distinguished Asghar Ali v. 
Amina Begam (8) and pointed ‘that the 
remark was only an obiter dictum. It is 
quite clear. in view of the foregoing, that 
the dictum in Asghar Aliv. Amina Begam 
(3) can no longer be regarded as good law. 
In cases like the present, it would lead to 
the consequence that a mother cannot be 
appointed guardian of her own child because 
she has. gone to live in her father’s house in 
another District. 

As to the merits, the Muhammadan Law 
lays down that a mother is the proper 
guardian of afemale child until the child 
attains the age of puberty, The learned 
trial Judge, however, persuaded himself that 
it was fcr the welfare of the child that 
another person should be appointed. He 
was quite right that the welfare of the 
child should take precedence even of 1?) the 
personal law of the parties, but it passes 
my comprehension how it is for the welfare 
of the child to be under the care of anominee 
of her step-brothers living outside British 
India and not with her own mother. He 
said that the mother had agreed to the child 
being taken away to Bhawalpur. Even if 
she did so in order that she might leave 
Multan and return to her father’s house 
in Lahore, it is no bar to this application. 
I accept this appeal aud direct that 
the applicant Musammat Nazir Begum be 
appointed guardian of the person of her 
minor daughter Musammat Fahmida 
Khanam. The respondents are to pay the 
appellant's costs throughout. 


D. Appeal allowed. 
(4) A IR 1928 Lah. 716; 107 Ind. Oas. 608. 
(5) A I R 1933 ALL 780; 147 Ind. Oas. 217; 58 A 20; 


(1933; AL J 1333; 6 R A 429. 
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_ LAHORE HIGH COURT 
Civil Revision Petition No. 837 and 
Execution Second Appeal No. 1271 of 1936 
January 16, 1937 
< BEIDA, J. 
BUDH SINGH—Dsorge-soLpar— 
PRTITIONBR 
VETEUS 
DITTU AND ANGTHER— JJ UDGMENT-DEBTORS— 
OPPORITR PaRTIES 

Civil Procedure Code (Act V of ee s. 151, 
0, XXI, r 98—Punjab Alienation of nd Act 
(XIII of 1900), 8, 21-A—Order of sale in contra- 
vention of Act—Remedy provided in Act—Recourse 
to inherent powers to set aside sale, if justifiable ~ 
Objectton not taken before sale—Presumption of 
waiver, +f arises, 

Recourse to inherent powers in not justifiable 
when another remedy is provided by law for setting 
aside an legal order. The Punjab Alienation of 
Land Act itself provides for such a remedy in an 
application by the Deputy Oommissioner to set 
aside any order passed ın contravention of the Act 
by a Civil Court, Oonsequently, the exevuting Court 
is not justified in resorting to s, 15], Oivil Pro- 
cedure Oode, to set aside a sale which hag been 
copfirmed. 

An objection to the sale when not taken before 
the sale, must be presumed to have been waived. 
According to O r. 92, when no objection is 
taken to a sale as referred to therein, the sale 
must be confirmed and becomes absolute on such 
Se Madhusudhan v, Kailash Chander (9), 
relied on. 


5. 0. R. from an order of the District 
Judge, Gujranwala, dated August 12, 1936. 
Mr. D. N. Agarwal, for the Petitioner. 

Mr. L. Ms Datta, for the Opposite Parties. 

Order.—In the course of proceedings 
relating to the execution of a decree on 
the basis of a mortgage the land belonging 
to two persons, namely Dittu and Amir, 
was sold and the sale was confirmed on 
January 22, 1934. Subsequently, when 
the decree-holder applied for delivery of 
possession on April 16, 1935, the juadgment- 
debtors raised objections that they were 
members of un agricultural tribe and the 
land was not liable to be sold in’ exe- 
cution of the decree according to the pro- 
visions of s. 16, Punjab Alienation of Land 
Act. It appears that the judgment debtors 
were at first entered as Maliars in the 
Tevenue records, but on an application 
made by Allah Ditta, one of the judgment- 
debtors, an enquiry was made and by 
order of the Commissicner, dated Novem- 
ber 24, 1933, the entry in the jamabandi 
was altered and Allah Ditta was shown 
as an Arain. Copy of this jamatandi entry 
was produced in support of the conten- 
tion of Allah Ditta, judgment-debtor. No 
evidence was produced by the decree- 
holder to rebut the presumption attaching 
to the entry in the jamabandi amd in the 
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circumstances the finding of the learned 
District Judge that the judgment-debtors 
were members of an agricultural tribe must 
be accepted as final. The sale had taken 
place before the order of the Oommissioner 
referred to above but this point does not 
appear to me to be material in this case 
because the order of the Commissioner is 
tantamount. to a declaration that the pre- 
vious entry was wrong, and that the 
judgment-debtor Allah Ditta was in fact 
an Arain and had been erroneously entered 
as a Maliar. I, therefore, take it that the 
judgment-debtors were Areins at the date 
ofthe gale and their land wasnot liable 
to be sold in execution of the decree accord- 
ing to the provisions of the Punjab Aliena- 
tion of Land Act. In these circumstances, 
. Abdul Rahim v Abdul Hag (1) on which the 
learned Counsel for appellant has relied 
cannot help him. E 

The main question for decision, how- 
ever, is whether, after the sale had been 
confirmed it was open to the judgment- 
debtors to raise this objection in the 
execution proceedings. The trial Oourt 
apparently held that it had inherent 
powers to set aside the sale as it was 
illegal, but it is well-established that 
recourse to inherent powers is not justi- 
fiable when another remedy is provided by 
law for setting aside an illegal order. The 
Punjab Alienation of Land Act itself pro- 
vides for such a remedy in an applica- 
tion by the Deputy Commissioner to set 
aside any order passed in contravention 
of the Act by a Civil Uourt. (Sees. 21-A 
of the Act). In the circumstances it seems 
to me that the executing Oourt was not 
justified in oe to inherent jurisdic- 
tion under s. 151, Civil Procedure Code. 
Another ground taken by the Oourts below 
for setting aside the sale was that no 
personal decree had yet been passed against 
the judgment-debtors under O. AXXIV, 
r.6, Oivil Procedure Oode, and as the 
land in question was different from the 
land covered by the mortgage, it could 
not be sold. This objection was not taken 
by the judgment-debtors at any time and 
tie Courts below have apparently taken 
it suo motu. This procedure also does not 
appear to be justifiable because the objection 
not having been iaken before the sale, must 
be presumed t> have been waived; See 
Madhusudhan v. Kailash Chander (2), 
According, to O. XXI, r. 92, when no 


ji) A TR 1936 Lah, 191; 161 Ind. Cas 758; 8 R Lah. 
796 (2). 
(2) 3 OW N 854. 
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objection is taken to a sale as referred to 
therein, the sale mu3t be confirmed and 
becomes absolute on such confirmation. 
Further, according to the second proviso 
to r. 90, O. XX], Civil Procedure Code, 
as amended by this Court, the sale could 
not be set aside on any ground which the 
objector would have taken before the sale. 
The judgment-debtors had been duly 
served before the sale, but had refused to 
accept service and had failed to appear. 
Amir, one of the judgment-debtors, later 
on appeared before the confirmation and 
entered into a compromise with the decree- 
holder.* He failed, however, to pay the 
decretal amount in Court as agreed with- 
in two months and then the sale was 
confirmed. 

It was urged that the trial Court ‘having 
acted in exercise of its inherent jurisdic» 
tion, no appeal was competent. This ob- 
jection was apparently not taken in the 
Oourt of the District Judge, but even if 
no appeal was competent, the order passed 
by the Courts below can be revised under 
s. 116, Oivil Procedure Code, inasmuch as 
the Courts had, in my opinion, no jurisdic- 
tion to set aside the sale after it had been 
confirmed. I therefore set aside the orders 
of the Courts below on the revision side 
and restore the order confirming the sale. 
In view of all the circumstances [ leave the 
parties to bear their costs. 

Ne Petition allowed, 
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ri LAHORE HIGH COURT 
First Oivil Appeal No. 1384 of 1935 
February 9, 1937 | 
Jal Lau anp ABDUL Rasin, JJ. 
BHAI ASU RAM-—APPRLLANT 
versus . 


BULAQI DAS AND OTHERS — RESPONDENTS 
Oustom (Punjab)—Succession—Amarpuri Aroras 
of Multan Town, tf governed by personal law—Sons 
of daughter take in preference to sons of brother— 

anafer of Property Act (IV of 1882), 8. 51— 
Decree for possesrnon—Defeniant in possession— 
Accounts of income not kept—No proof of present value 
of improvements—Held, defendant not entitled to 
compensation for improvements. 

Amarpuri Aroras of Multan Town are governed 
by their personal law. Sons of daughtera ofa de- 
ceased Amarpuri Arora take hisestate in preference 
to son of the brother ofthe deceased, where there 
is no evidence that the deceased had gone to reside 
in a village and had adopted the professions and 
habits of agriculturists, 

Where the plaintiff has obtained a decree for pos- 
session in hie favour, he having better title than 
the defendant, and the defendant, though in posses- 
sion for a long time has kept no accounts of income 
derived from it and these is nothing to. show the 
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prosent value of the improvements effected by him, 


is not entitled to amy compensation on account 
of the improvements, 


F. 0. A. from the decree of the Senior 
Sub-Judge, Multan, dated June 17, 1935. 

Messrs. Jagan Nath Aggarwal and 
Shambu Lal Puri, for the Appellant. 

Messrs. Mehr Chand Mahajan, Inder Dep 


Dua and Yashpal Gandhi, for the Respon- 
dents. 


Jal Lal, J.—This appealis by Bhai Asu 

am defendant. Itis against a decree for 
possession of property granted against him 
by the Senior Subordinate Judge of Multan 
in a guit Toue against him by the three 
respondents Bulaqi Das, Hira Nand and 
Sada Nand. The following is the pedigree 
of the parties : 


BASTI RAM 
Mul Chand 
Praman sai aes ina Pairi Bai widow) 
| | |. 
Lorindra Ram= Pujara Lal, Girdhari Lal, 
Musammat (died (died 1891) 
Puri Bai unmarried : 
widow) 
Asu 
ia Ad 
Neb Raj 
| 
: | 
E E >] i 
Parma Nand, Airapat. 
| | 
Musammat Musammat 
ka Bai Pairi Bai 
= Hee | | | 
and, Lala Elira Nan Lals Bulagi 
(plaintiff (plaintiff a Dao 7 
No. 3). No. 2). 


88, 
(plaintiff 
=- - No. 1), 

The original owner of the properties in 
dispute, according to the plaintiffs was 
Girdhari Lal, who died in 1891 leaving two 
daughters Musammat Pairi Bai and Musam- 
mat Tikkan Bui, and a brother Lorinda 
‘Ram. On his death, Lorinda Ram took 
possession of the entire property in dispute 
apparently claiming that he was entitled 
to it either by survivorship or by inhert- 
ance. No claim toit, however, was preferred 
in his time by the two daughters of Qir- 
dhari Lal, Musammat Pairi Bai and Musam- 
mat Tikkan Bai. Musammat Tikkan Bai, 
the last of the two surviving -duughters 
died on September 25, 1931, and conse- 
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quently the suit out of which this appeal 
has arisen was instituted on August 26, 
1932, by the sons of Musammat Pairi Bai 
and Musammat Tikkan Bai. They claimed 
that the parties; who are Amarpuri Aroras of 
Multan, are governed by the Hindu Law 
and according to that law, on the death of 
Girdhari Lal, his two daughters were 
entitled to inherit his property and on the 
death of the surviving daughter they, the 
paints, are his heirs, that Lorinda Ram 

ad taken illegal possession of the property 
onthe death of Girdhari Lal, and therefore 
the plaintiffs are entitled to a decree for 
possession. The property described in the 
plaint of which possession was claimed 
consista of six items: (1) one-third share 
of the land at Maswanwala well, (2) land 
attached to Nebh Rajwala well, (3) one- 
half of a house situated in mohalla Amar- 
purian, inside Delhi Gate, Multan City, (4) 
Oneshalf of a house situated in mohkalla 
Amarpurian inside Delhi Gate, Multan 
Oity (5) one-half share of a shop with house 
situtated in Sikandrabad, Tahsil Shujabad, 
District Multan, and (6) one-half of a house 
situated in Sikandrabad. The defendant 
Asu Ram, whois the son of Lorinda Ram, 
pleaded that the parties are not governed 
in matters of succession by the personal 
law, that is to say, the Hindu Law but by 
custom, according to which married daugh- 
ters are not entitled to inherit in the pre- 
sence of collaterals of the fourth degree. 
He also alleged that the two housesin Multan 
and the two‘houses and the shop in Sikan- 
drabad were not owned by Girdhari Lal 
at all, that is to say, he had noshare in 
them, but that they were owned by Lorinda 
Ram alone; He also claimed that in case a 
decrees for possession be granted to the 
plaintiffa, he should’ be awarded a sumof 
Rs. 7,000 on account of improvements effect- 


-ed-by him to the property in dispute when 


it was in his possession. 

On these questions the parties went to 
trial and the learned Senior Subordinate 
Judge has held that they being originally 
residents of Multan are governed by the 
Hindu ' Law and consequently that the 
plaintiffs are entitled to inherit the pro- 
perty, He has held that the entire pro- 
perty claimed by the plaintiffs belonged 
to-Girdhari Lal and also that the defende 
ant did effect improvements to the pro- 
perty, the value whereof is Rs. 1,050. This 
improvement consists of the sinking of a 
well in the year 1912 at a cost ‘of Ra. 800 
and repairs effected to the same well in 
the ‘year 1928 at a costof Rs. 250. He 
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has, however, declined to award any com- 
pensation to the defendant on the main 
ground that he was a trespasser in posses- 
sion and is not, therefore, entitled to any 
compensation. I may mention here that 
One more plea was taken on behalf of the 
defendant that the suit was barred by 
time. This also was decided by the Senior 
Subordinate Judge against the defendant 
and it is conceded before us by Mr. Jagan 
Nath Aggarwal, who appeared for the 
appellant, that this plea of limitation san- 
not be sustained. He has not consequent- 
ly addreseed us on the question of limit- 
ation and no decision need be given on this 
aspect of the case. The main controversy 
before us has centred round the question 
whether in matters of succession the par- 
ties are governed by the Hindu Law or by 
custom propounded by the appellant. A 
statement of this custom is to be found in 
Emerson's Oustomary Law of the Multan 
District prepared during the Settlement of 
1924-25. It is stated there inter alia that 
with regard to Aroras who are residents of 
Villages and have adopted the profession 
and habits of agriculturists, the custom 
is that in the case of sonless male proprie- 
tors, collaterals within the fourth degree 
exclude the married daughters. With 
regard to the Aroras of the towns, it is 
expressly stated there that they follow their 
personal law. 

The case for the respondents was that 
Girdhari Lal and Lorinda Ram and their 
ancestors resided in Multan, that about 
50 years ago Lorinda Ram and probably 
Girdhari Lal left Multan and settled down 
in Sikandrabad, which is a village about 
13 miles from Multan. It appears from 
‘the evidence that Girdhari Lal was a 
Hakim by profession; Lorinda Ram appa- 
rently was a shopkeeper, though the appel- 
lant’s case is that he used to cultivate land 
with his own hands when residing at 
Sikandrabad. The appellant denies that 
this family ever resided in Multan and 
asserts that Sikandrabad is the original 
home of the family. This, however, cannot 
be. This is the only family of Amarpuria 
Aroras residing at Sikandrabad and it is 
not shown that the village was founded by 
his ancestors or that they settled in it with 
its founders. They must, therefore, have 
come to live in it at some later date. The 
defendant has not been able to explain 
from where his ancestors came to Sikandr- 
abad. On the side of the respondent- 
plaintifs nine witnesses have appeared 
and given evidence that both Girdhari 
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Lal and Lorinda Ram originally resided in 
Multan in mohalla Amarparian, where the 
family owns two houses still. The existence 
of these two houses in the mohalla is not 
denied by the appellant, but he claims 
that he acquired them by purchase. Of 
this, there is no proof. 16 1s possible that 
the witnesses for the plaintiffs, when they 
stated that Girdhari Lal and Lorinda Ram 
went fiom Multan to reside in Sikandrabad 
about 50 years ago, are not quite correct 
and it may be that they went more than 
50 years ago. But this matter, in my 
opinion, does not affect the question before 
UH, o : 

A very important piece of evidence pro- 
duced on behalf of the plaintiff is the 
statement of Roda Ram, a pandah from 
Hardwar. He has produced his books in 
which there are entries signed by Lorinda 
Ram, by Asu Ram, by Asu Ram's. song 
and his grandsons, in which the family 18 
described as of Multan, This. pandah 
appears to be the purohit at Hardwar of 
thy Amarpuri Aroras, and in the book 
produced by him are to be found entries 
relating to Amarpuri Aroras residing 1n 
Bahawalpur and other places, whose. origi 
nal home is described to be in Multan and 
the family of the parties also 18 mentioned 
as one of such Amarpuri Aroras. Some 
of the entries, no doubt, are not in the 
hand-writing of Roda Kam, but he has 
deposed that they are in she hand- writing 
of hia father and his uncle. Two of these 
entries are not the original entries. They 
have been copied from another book, but 
the entries are copied-by the father and 
the uncle of Roda Ram, who both are 
deposed to have died more than 15 years 
ago. There can, therefore, be no doubt as 
to the genuineness of these entries. We 
have examined the originals and have no 
doubt that the trial Judge has. come to 
the correct conclusion that they are 
genuine entries. The reason why these two 
entries have been copied from another book 
is that previously when fewer number of 
men used to Visit Hardwar, the entries were 
made inchronological order of all the visi- 
tors whether they belonged to one caste 
or family or not, but when a larger number 
of persons began to Visit the place, the 
pandah found ıt necessary to have separate 
entries on separate pages relating to each 
caste or each family, and in order to start 
entries in this manner, the previous entries 
relating to this family were copied In a 
new book in which separate pages were 
assigned to the Amarpuri Aroras of Multan. , 
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Now Asu Ram was questioned as to the 
signature of his father Lorinda Ram and 
bis own signature. He professed inability 
to’ recognize both on the ground that he 
had a cataract in his eye. His son and his 
grandsons were not produced to deny the 
signatures which were deposed to be theirs. 
Under these circumstances, in my opinion, 
these entries must be held to be genuine 
ahd to bear the signatures of Lorinda Ram 
and Asu Ram and his son and his grand- 
sons. They clearly describe the family as 
belonging to Multan. It must, therefore, 
be held that the family belongs tq Multan 
and that for the sake of livelihood or for 
some other reason Lorinda Ram and Gir- 
dhari Lal both began to reside in Sikandra- 
bad, 13 miles from Multan. Their original 
ancestral home was at Multan and it is in 
evidence that they still have kept up their 
connections with Multan. Marriage cere- 
monies in the family are celebrated in 
Multan. It is not, therefore, the case of 
Aroras who are residents of a village and 
who have adopted agricultural habits and 
customs. On the other hand, the parties 
still profess to belong to Multan and must 
‘be held to be governed by their personal 
Jaw and not by custom. 

In view of this finding, it is unnecessary 
to discuss the several instances that have 
been given by the witnesses of the parties 
and which are summarized at the end of 
the judgment of the trial Judge, specially 
as it is conceded by Mr. Jagan Nath 
Aggarwal that if it be found that the 
parties are governed by the law applicable 
to the Arora residents of Multan, then the 
plaintiffs are entitled to the decree which 
has been -granted to them. His sole con- 
tention is that, in the circumstances, it 
must be held that they were never residents 
of Multan and even if they were residents 
of Multan, that they have relinquished all 
connections with that place and have adopt- 
ed all the habits and customs of agricul- 
turists of Multan. It is not necessary also 
to détermine what the custom regarding 
succession among the Aroras of the Multan 
District, who have adopted the habits and 
customs of the agriculturists, is. I would, 
therefore, hold that the conclusion of the 
learned Senior Subordinate Judge that the 
parties are governed by the personal law 
is correct, and consequently he has rightly 
decreed the plaintiffs’ suit with regard to 
the property which was left by Girdhari 
Lal. Now as I have already stated the 
appellant claimed that the two houses in 
Multan were the sole- property of Lorinda 
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Ram, but evidence on the record is over- 
whelming that the two houses in Multan 
are the ancestral property of Girdhari Lal 
and Lorinda Ram. It was contended on 
behalf of Asu’Ram that these two houses 
had been acquired by purchase by his 
father, but no reliable evidence was point- 
ed out to us to support this assertion. If 
Lorinda Ram had acquired these houses, 
such evidence would have been available 
to the appellant but none was produced. 
In the face of the plaintiffs’ evidence given 
by a large number of witnesses that these 
are ancestral houses of the family, Girdhari 
Lal must be held to be an owner of one- 
half share in them and a decree for that 
share alone was claimed by the plaintiffs 
in this case. 

The matter of the house with a shop and 
another house situated st Sikandrabad 
stands, however, on a different footing. 
The burden of proving that Girdhari Lal 
had a share in this property was on the 
plaintiffs. They have given no evidence. 
Asu Ram has claimed that there was a 
partition between Girdhar! Lal and Lorinda 
Ram about 40 years ago and this statement 
is supported by the evidence of Thakar 
Das, a witness for the plaintiffs. It cannot, 
therefore, be assumed and indeed it is not 
asserted by either party that Girdbari Lal 
and Lorinda Ram were members of a joint 
Hindu family when Girdbari Lal died. On 
the other hand, there is evidence to show 
that Lorinda Ram lived in Sikandrabad in 
his own house and Girdhari Lal lived at the 
Maswanwala well. He subsequently went 
to Sikandrabad and lived in a hired house. 
If -he- was a joint owner in the house 
occupied by Lorinda Ram, it does not 
stand to reason why he should hire'a 
house for his own residence in Sikandrabad. 
Not only therefore there is no proof that 
Girdhari Lal and Lorinda Ram acquired 
property jointly at Sikandrabad, on the 
other hand, circumstances negative any 
inference that Girdhari Lal was aco owner 
with Lorinda Ram in the houses and the 
shop in dispute. This leaves the question 
of improvement. 

I have already stated that the appel- 
lant’s claim is that he spent. Rs. 800 on 
sinking a well in the year 1912. It appears 
that in 1928 he effected repairs to this 
well, it is alleged, at a cost of Rs. 250. 
But it is clear that at that time he got 
concessions from the revenue authorities 
in the form of remission of land revenue 
on account of the repairs on the well, and 
since the repairs have been done, he hag 
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used the well for about eight years. It 
must also be remembered that ever since 
the death of Girdhari Lal, Lorinda Ram 
and after the death of Lorinda Ram Asu 
Rem bas been realizing ihe income of the 
entire property in dispute. No azcounts of 
the income so derived have been rendered 
and there is no proof on the record as to 
the present value of the improvements 
alleged to bave been effected by Lorinda 
Ram. The burden was on him to establish 
this. In the abserce of any such proof 
and having regard to all the circumstances, 
ln my opinion, the learned Senior Subor- 
dinate Judge has rightly declined to award 
anything to the appellant on account of 
the improvements. 
_ The consequence of the above discussion 
. is that, in my opinion, this appeal should 
be accepted only to the extent that the 
decree of the Senior Subordinate Judge 
with regard to the house with shop and 
the second hcuse situated at Sikandrabad 
must be set aside and the rest of the 
.decree must be affirmed. I would order 
accordingly. The appellant shall pay half 
the costs of the respondents throughout. 
Abdul Rashid, J.—I agree. 

N. Order accordingly. 
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Davis, J. O. AND HAaVELIWaLa, J. 
RABAN LALU SHAIKH—APPELLANT 

VETEUS 
EMPERROR—Raspon DENT 

Criminal trial—Heidence— Important witness on 
whose evidence prosecution and Judge rely not 
examined by prosecution in committal proceedings-— 
Conviction, tf justijied—-Murder of mother — Chsld'a 
cries attracting passers-by Witnesses can speak not 
only of nature of cries of child but alsoof what tt 
said, so far as st explains their conduct—Criminal 
Procedure Code (Act V of 1698), ss 342; 537 
Confession forming integral part of prosecution case 
—Failure of Judge to question accused about con- 
Jesston 18 serious omission not covered by a. 531. 

Conviction is not justified where the prosecution 
has failed to call important witnesses in the 
Oommuitting Magistrate's Court, cn whose evidence 
the prosecution and the Judge largely rely and with 
whose evidence the evidence of othe: witnesses 15 
‘closely connected. Nandram Bhtmbahadur v. 
re apace relied on, Nur Khan v. Emperor (2), 

D 


ed. 

The evidence of the child ip not admussible as 
evidence of the truth of what it says but as 
explaining the conduct of other witnesses, even what 
it suid 15 admissible in evidence. Where therefore 
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the mother of a child is murdered and the cries 
of the child attract the passers-by, the witnesses 
can speak not only of thb nature of the child's 
cries, but even as to what the child said so far as 
it explaims their conduct. ° A 
Where the confession has been made an integral 
and substantial part of the prosecution case, the 
failure of the Judge to question the accused about. 
it is clearly a serious omission not covered by the 
rovisions of a. 537, Oriminal Procedure Ocde. 
harro Sumar v. Emperor (3), relied on. 


Cr. A. against the conviction and capital 
sentence passed by the Sessitzs Judge, Lar- 
kana, dated September 30, 1937. 

Mr. Jethanand, J. T., for the Appellant. 

Mr. Partabrat D. Punwani, the Advocate- 
Generg!, for the Orown. 


Davis, J. G—-The nccused in this case 
is one Raban, son of Lalu, and he has been 
convicted by the Sessions Judge of Larkana, 
of the murder of his wife Janat on June 4, 
1937, and sentenced to death. He has ap- 
pealed and the death sentence has come 
betore us for confirmation. The case of the 
prosecution is that Janat was a woman of 
gocd character but that her husband, the 
uccused, quarrelled with her, and on the 
morning ot June 4, killed her with an axe. 
Raban and Janat lived in the village of 
Pir Baksh. They had three children, one, 
& girl Sapuran, who was married and 
lived in another village, a son Lalu, married 
toa gir) aged about eight, Alma, but that 
morning both were in the fields grazing 
buffaloes, and a third, a child of five 
years called Bashi, whose cries attracted 
the neighbours and passers-by who found 
Raban with the murdered woman Janat, 
with an axe in his hand. -The girl Bashi 
was tendered by the prosecution as a wit- 
ness, but the Judge having satisged him- 
self that this child could not understand 
the meaning of truth did not record her 
evidence. One Allahdino, ahari of Khan 
Bahadur Ahmed Khan Bhutto, who lived in 
his bungalow nearby went and informed 
his zamtndar of what had happened. Ahmed 
Khan Bhutto sent his kamdar Inayat and 
his hari Haji to brng Roban before him 
and Allahdino, Inayat, Haji, Fazal, a 
neighbour who had come, and one Muham- 
madali who was passing by, seized and 
bound Raban and biought him and his 
bicodstainead axe to the zamındar. To 
those who seized and bound him Raban 
said he Lad killed his wife on the order of 
Lal Shahbaz. 

lt 18 the case of the prosecution that 
Raban confessea the murder to the zamin- 
dar who told his men to take Raban and 
bis axe back to bis hut and wait until the 
Police came, and Le sent Allahdino to make 
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& report to the Police. This he did at 
Ratodero on June 4, at 2p. 4. The head 
constable reached the scene of the offence 
about 3-30 that afternoon: he found the 
dead body of Janat lying in the landhi of 
the accused. He found Raban, the accused, 
tied toa pole of the landhi, He sent the 
body of Janat to the hospital at Ratodero. 


He found blood upon the scene of the. 


‘Offence and the bloodstained hatchet near 
the accused. He made a mashirnama 
of the scene of the offence, sent the are 
and a bloodstained shirt found upon the 
child Bashi to the Chemical Analyser? The 
Sub-Inspector, Inspector and Superinten- 
dent of Police came and verified the investi- 
gation, and on June 5, the accused was 
sent up before the Mukhtiarkar and First 
lass Magistrate of Ratodero. 

The case for the defence ia that the 
accused did not murder his wife: he made 
“ao confession to those who seized and 
ound him, but that when he came home 
1e found his wife dead and saw two men 
whom he did not recognize, going away. 
te said his wife was of doubtfal ohare: 
nd that several times she had ron away. 
Whe defence of accused’s Counsel was that 
he accused was of unsound mind. Before us 
he learned Advocate advanced three further 
olnts in favour of the accused, firstly, 
hat as the child Bashi was held by the 
Nudge not to be a competent witness, what 
he said should not have been alldwed 
:Pon tae record, and, secondly, that the 
udge should not have relied upon the 
lleged confession to the zamindar Ahmad 
shan Bhetto because he was not examined 
S @ witness before the Committing Magis- 
rate, and, thirdly, the Judge did not 
uestion the accused about this confession 
nders, 342, Oriminal Procedure Code, 
20ugh the Judge himself described this 
onfession as a very important piece of 
vidence. 

Now we have carefully considered this 
uestion of the failure of the prosecution to 
all in the committing Magistrate's Court 
le zamindar Khan Bahadur Ahmed Khan 
“hutto on whose evidence the Judge so 
argely relies to convict the accused, and hia 
silure to question the accused as to this 
onfession, and though we appreciate the 
ree of the argument that there is much 
ore evidence upon the record on which 
16 Judge might have based the conviction, 
e consider the evidence of the other wit- 
esses on whom the Judge relies —Allahdino; 

:8 yat, Fazal—so connected with the evi: 


meg of the gamindar, whose e vidence has 
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been made by the learned Judge so 
important -a part of the prosecution case, 
that itis only proper in the circumstances 
that we should %set aside the conviction 
and sentence and order a re-trial. We would 
invite the attention of the learned Judge to 
the casein Nandram Bhimbahadur y Em- 
peror (1), on the question of the failure of 
the prosecution to call all their important 
witnesses, before the Oourt of the 
Oommitting Magistrate. Reference to the 
casein Nur Khan v. Emperor (2), some- 
times quoted as authority for the argu- 
ment that the prosecution need not produce 
all theevidence on which they rely, clearly 
does not apply to a case such as this 
where &n important witness on whose evi- 
dence the prosecution and the Judge in his 
judgment largely rely, but to matters of 
detail. Percival, J. 0.,said fp. 108*): 

“Tam of opinion that there is no obligation on the 
part of thé prosecution to get recorded by the Commit- 
ting ere eat every jot and tittle of the evidence 
eae ey intend to place before the Sessions 

To those who know the ordinary. mean- 
ing of English words used in their context, 
the statement does not apply, and clearly 
was not intended to apply toa case where 
the prosecution have failed to examine an 
important witness in the Committing Magis- 
trate’s Oourt, and so far as the Judge 
failed to question the accused on the ques- 
tion of this confession to the zamindar, 
we would invite the attention of the Judge 
to the recent case of this Court in Khatro 
Sumar v. Emperor (3), and the Privy Ooun- 
cil judgment in Dwarkanath Varma v. Em- 

eror (4), at p. 5267, on which that case was 
ased. 

We, have considered carefully the argu- 
ment that the case for the prosecution is 
amply proved without the evidence of 
the gamindar and that the Judge be- 
lieves the other witnesses, but the 
Judge has not considered the evidence 
of these witnesses at length apart from 
the evidence of the zamindar. Where 


(1) 88 8 L R 317, 154 Ind. Oas. 45; A IR 1935 Sind 
81; (1935) Or Oas 160; 36 Or L J 568; 7 RS 151, 

(3) 24 SLR 98; 120 Ind. Oas. 520; A I R 1930 Sind 
99- (1930) Or Oas 288 31 Or L J 117; Ind. Rul 
(1930) Bind 24. 

(3)318 L R 470; 170 Ind. Oas 923; A I R 1937 
Sind 221; 38 Or L J 995; 10 R 8 77 

(4;37 O WN 514; 142 Ind, Oas. 335; A I R 1933 P 
O 124; (1933) Or Oas 442; 34 Or L J 323; Ind. Rul. 
(1983) P O 65; 37L W 584; 64 ML J 406; (1933) M 
W N4109: 100W N 533; 63 O L J 177; MP LT 
305; L R14 A 81 Or; (1933) A L J 645; 35 Bom L R 
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on p. 35 of the paper-book in the first 
paragraph the Judge refers to the evidence 
of Allahdino, Inayat, Hsji and Fazal, he 
refers to it in conjunction with the 
evidence of Khan Bahadur Ahmed 
Khan, the zamtndar, and goes on to consi- 
der not the evidence of these other wit- 
nesses at length but the evidence of the 
zamindar, and whatever our opinion may 
be as to the evidence of there other witness 
eB, we must bear in mind that we have 
not feen these witnesses, we have not before 
us a careful consideration of their evidence 
by the Judge, and that it will be difficult 
for us to deal with the evidence of these 
witnesses as it stands on the record, apart 
from the evidence of the zamindar, whose 
absence in the Committing Magistrate's 
Court the Judge has not noted or explained 
or commented upon. 

It may of course be argued that the accus- 
ed was not taken by surprise by the evidence 
of this zamindar. Other witnesses had tes- 
tified in this confession in the lower Court, 
but thatis no substitute for the evidence 
itself. What the accused had to meet was 
the evidence of the zamindar, not only the 
reference toit by other witnesses and their 
evidence. We think, therefore, it would 
not be proper for us to deal with this case 
merely on the* basis of excluding the 
evidenee of the zamindar and excluding 
the failure of the Judge to question the 
accused on that confession, on the ground 
that as we exclude the confession, so the 
failure of the Judge to question the accused 
on itis immateria]. For, as the case is put 
before us, the confession to the zamindar 
has been made an integral and substantial 
part of the prosecution case, and the failure 
of the Judge to question the accused about 
it is clearly a serious omission not covered 
by the provisions of 8. 537, Oriminal Pro- 
cedure Code, but more of the nature of the 
omission referred to in the recent case of 
this Oourt in Khairo Sumar v. Emperor (3). 

We should perhaps, for the guidance of 
the Judge, refer to the question of the 
admissibility of the statements made by 
the child Bashi. It is argued that the Judge 
should not have admitted upon the record 
evidence of Allahdino and Fazal as to what 
this child said, and the learned Advocate- 
General was prepared to agree with the 
learned Advocate for the accused to this 
extent, that evidence only as to the fact 
that the ,child cried and that the cries 
attracted the attention of Allahdino and 
Pasal, was admissible upon the record 
and not evidence of what she said. -We 
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are not certain, however, that the Advocate- 
General was not too cautious. It is true 
of course that the evidence of the çhild 
is not admissible as evidence of the truth 
of what she said but as explain- 
ing the conduct of other witnesses; it 
appears to us that even what shesaid is 
admissible in evidence. As the child is 
notcalled asa witness, her evidence in 4 
way is heressy evidence,” but she is 
deemed by reason of her tender years 
to be an incompetent witness; she does not 
understand the meaning of the truth. To 
this extent she is regarded by the law as 
an irrational creature, but if for instance, 
instead of being concerned with the cries 
of a child we were concerned with the, 
barking of a dog, clearly witnesses would 
be entitled to speak tothe barking of the 
dog toexplain their conduct. They could 
say the dog barked so long and so loudly 
that they were attracted to the place 16 
continued barking and would not be 
quietened by their voices, so they went 
aside a hut to investigate and found the 
dog's master murdered. So in this case 16 
appears tous the witnesses can speak to 
the nature of the child's cries and even as 
to what the child said so far as it explains 
their conduct. While, for instance, Fazal 
as a neighbour wasattracted by the child's 
cries, clearly if the child had not said to 
him that her father had killed her mother 
but that both her mother and father had 

one out and left her, Fazal might not 
have gone into the hut and found the 
mother dead and the father with a blood- 
stained axe. He might merely have question» 
ed the child or taken the child into own 
hut: therefore as explaining why Fazul 
did go inside the hut and investigate what 
the child said, as explaining his conduct, as 
giving toit the value of probability, what the 
child said, for this purpose and not for the 
purpose of proving its trath, would be, in 
our opinion, admissible in evidence. 

We must, therefore, fur the reasons we 
have given, set aside the conviction and 
sentence of the accused- and order him 
to be retried. As the Sessions Judge who 
tried the case has been transferred, the 
case can go for re-trial before the Sessions 
Judge or Additional Sessions Judge at 
Larkana, and the accused should be given a 
reasonable opportunity to call, if he wishes, 
and ifhe is able, relevant evidence rebut- 
ting the evidence of the zamindar Khan Ba- 
hadur Ahmed Khan Bhutto as to the confes- 
sion made to him; and we order accordingly. 

9. > Re-trial ordered. 
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Securities Act (X of 1920), ss. 16, 21—Renewed 
promissory note constitutes new contract free from 
equities and dispute—S. 21, construction of —Govern- 
ment Officer when issuing renewed note not exacting 
securtty—Third party suffering—Government paying 
damages—Whether can be indemnified—8. 31, if ex- 
cludes Common Law right to be indemnified—Construc- 
tton of Statutes—Contract—Indemnity. 4 

Section 16 of the Securities Act, ooo, provides in 
terms thata renewed Government promissory note 
is to be deemed to constitute a new contract between 
the Government and the person to whom it is issu- 
ed and all persons deriving title through him. The 
holder of a renewed note, obtains a new promise 
from he Government free from any equities or dis- 

utes which might have altached to the prior note. 
Fe 328, col. 2.] 

It is a general principle of law that when an act is 
done by one person at the request of another which 
act is not in itself manifestly tortious to the knowledge 
of the person doing it, and such act turns out to 
be injurious to the rights of a third party, the par 
son doing it is entitled toan indemnity from him 
who requested that it should be done. The prin- 
ciple is of the widest general application. It is 
often seid to be based on a vontract implied by 
law, the request importing a promiseto indemni 
the other party against the consequences to him 
of acting upon the request. But it is merely said 
that the person is entitled to an indemnity. The 
fiction of a contract implied by law adds nothing, 
though it may seem to justify the Court in holding 
as amatter oflaw that the party isentitled’to the 
indemnity onthe basis that the assertion, by the 
applicant of his request is the offer of a promise to 
indemnify if the other party acts upon t request 
to his damage. [p. $29, col. 1.) 


There may indeed be cases where the person 
charged with the statutory duty is also charged with 
the responsibility of deciding in a judicial or quasi- 
Judicial capacity whether it is proper to exercise 
the duty in any particular case, so that he could not 
be regarded as acting on the applicant's request, 
but solely on his own statutory responsibility. Suoh 
cases would depend on the particular construction 
of the particular statutes. There is nothing 
anomalous in the presence of some element of choice or 
deliberation on the part of the officer who is the person 
doing the act, so long as he proceeds on the assertion 
or im or direction or evidence of the applicant, 
Indeed, it is not rend that the plaintiff (the Officer 
concerned) should have been other than a free agent. 
He may act on the defendant's request, not under 
compulsion but of choice. That does not, however, 
deprive him ofthe right, if the circumstances are 
appropriate, tothe implied indemnity, though no 
doubt he may waive the right. Similarly, where 
the duty is statutory and must be performed if the 
statutory conditions are fulfilled, the fact that the 
official may have to see that these conditions are 
fulfilled, does not per se debar him from saying that 
he has acted upon the assertion or claim or request 
of the applicant. [p. 330, col. 1.] 

-As a matter of construction, it cannot be said that 


- 


a, 21 of the Securities Act, 1920, has not merely the 
positive effect of giving the special right which it 
provides for, but has also the negative effect of 
cutting out the implied right of indemnity un- 
doubtedly, existing under the Act of 1886, which 
embodied the law ðn this matter until it was re- 
pealed and replaced by the Act of 1920. A statute 
is prima facie to be construed as changing the law 
to no greater extant than its words or necessary 
intendment require. Ifit had been intended by the 
insertion of s, 21 in the Act of 1920, to abrogate the 
Common Law indemnity existing under the re- 
pealed Act, the Legislature would, have ased 
words clearly expressing that intention, so as to 
secure that save as provided by a. 21, there 
should be no right of indemnity. On the con- 
trary s. 21 should be construed as giving an 
added statutory right, which is different from and 
in no way inconsistent with the Common Law right. 
That latter right is not complete merely because 
the officer has acted upon the request; to make it 
effective; it is necessary that a further condition should 
be fulfilled, namely, that ‘‘the act should turn out 
to be injurious to the rights of a third party.” 
Thus the Common Law right is ig ee in a case 
where the officer, though satisfied by the applicant 
when he issues the renewed note of the justice of 
his claim, is wrongly satisfied. Though both he and 
the applicant areacting in perfect good faith and 
without suspicion, they may be, unconsciously in- 
fringing the rights ofthe true owner of the note, 
and guilty of converting it. Oases in which the 
Common Law implies the indemnity are generally 
cases when the officer would not have thought of 
demanding an indemnity under s. 31. These are most- 
ly, if not always, cases where the risk isdue to the 
fraud of some other person. Section 21, if construed 
as to exclude the Oommon Law, right, would put 
the burden of this risk on the Government, unless 
in every case the officer exacted the statutory in- 
demnity under s, 21. This, however, would place a 
serious and uunecessary burden on the course of 
renewing the notes, which is a practice in constant 
use and to be facilitated, not obstructed. On the 
construction, the Oommon Law indemnity would be 
operative in the oases, presumably rare on the 
average, where it turns out eventually to be wanted 
because of some concealed fraud. On the other hand, 
the officer would generally exercise the right to 
require theexpress indemnity before issuing the 
renewed note, wherever he can say that he is satisfi- 
ed, bat still he is conscious that there are ciroum- 
stances of doubt or otherwise which lead him to 
refuse to iseue the renewed note without the express 
indemnity. [p. 330, col 2; p. 331, col. 1.] 
[Case-law referred to.] 


A lady was the indorsee and holder of a Govern- 
ment promissory note. A broker having possession 
of the note on her behalf, forged her indorsement 
to it in his favour and indorsed it for value to the 
Bank of India. The Bank acting in good faith, ap- 
plied to the Public Debt Office under the Securities 
Act, 1920, to have a renewed promissory note pay- 
able to them issued in exchange for the note whioh 
the Bank gave upin exchange. The Government 
Officer of the Public Debt Office while issning the 
renewed note did not exact security under s. 31, 
of the Act. The lady, becoming aware of the fraud 
sued the Secretary of Btate in conversion and re- 
covered the appropriate damages. The Becre 
of State than brought an action against the B 
claiming to be indemnified against the loss thus 
sustained by him on the principle that the Public 
Debt Office had issued the rote at itg 
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quest and was actordingly entitled to be indem- 
nifed against the damage resulting from the fact that 
what had been done involved an injury to a third 
party's rights: 

Held, that the Secretary of State had a Oommon 
Law right to be indemnified by. the Bank. This 
right wasnot excluded by hia failure to exact in- 
demnity under s. 21. [p. 332, col. 2.] 


Mr. H. U. Willink, K. C. and Sir Thomas 
Strangman, for the Appellant. 

Sir William Jowttt, K. C. and Mr. C. P. 
Harvey, for the Respondents, 


Lord Wright.—This is an appeal from a 
judgment of the. High Court in appeal at 


Bombay, which affirmed a judgment of: 


Wadia, J. as trial Judge. These judgments 


rejected the claim of the appellant to be- 


indemnified by the respondents against a 
liability which he had incurred :and’ been 
compelled to satisfy. under the circum- 
stancesof the case which were shortly as 
follows. A lady named Gangabai- was the 
indorsee and holderof a Government pro- 
missory note for Rs. 5,000. A broker 
named Acharya, having possession. of the 
note on the lady’s behalf, forged her in- 
dorsement toit in his favour and indorsed 
it for value to the respondents. The res- 
pondents acting in good faith, applied to 
the Public Debt Office under the Indian 
Securities Act, 1920, to have a renewed pro- 
missory note payable to them issued in 
exchange forthe note which the respon- 
dents gave up in exchange. The lady, 
becoming aware. ofthe fraud practised by 
Acharya, and the dealing with her note on 
the part of the respondents,and the appel- 
lant, which constituted a conversion of her 


property by either or both as well as by: 


Acharya, sued the appellant in conversion 
and recovered e appropriate damages. 
The appellant then brought the present 
action against the respondents, claiming to 
be indemnified against the loss thus sus- 
tained by him on the principle that the 
Public Debt Office had issued the renewed 
note at the request of the respondents and 
was accordingly entitled to be indemnified 
against the damage resulting from the fact 
that what had been done involved an in- 
jury toathird party's rights. So far as 
the renewed note was concerned, it was 
rightly accepted on both sides before their 
Lordships that it constituted a new contract 
between the Government and the respon- 
dents, which was not affected by the cir- 
cumstances under which it was issued and 
certain contentions raised in the Courts 
below were abandoned by the appellant. 
Only questions of liability and ‘of. principle 
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were argued before their Lordships, matters 
of amount being left for* subsequent settle- 
ment if the necessity should arise. 

It is convenient first of allto refer tothe 
material sections of the Indian Securities 
Act, 1920, which having replaced the re- | 
pealed Act of 1886 dealing with the same 
matters, now regulates the legal position of 
these Government promissory notes. Such 
notes circulate in large numbers in India; 
hence the importance to the-parties and to 
the Indian public generally of the question 
of principle involved in this appeal. It ap- 
pears from the print of the note in question 
containsd in the record, that the note was 
originally. issued in 1854 and payable. to a. 
named payee or order. The actual note in. 
question was a renewal note which had 
been issued in April 1925. On. its back 
spaces had been provided for 10 indorse-. 
ments. The forged indorsement occupied 
the fifth space,and Acharya’s indorsement 
to the respondents occupied the sixth space. 
At the foot of these spaces was 8 receipt: 
signed by the respondents for a renewal 
note in lieu of the note. Itisclear.that the 
system of renewing notes is- largely used - 
in ordinary practice. It is obviously con- 
venient to have a clean note, in uddition to 
the circumstance that in the course of years 
the spaces available for indorsements bee 
come exhausted. And the holder of a re- 
newed note, obtains a new promise from the. 
Government free from any equities or 
disputes which might have attached to the 
prior note. Section 16 of the Act provides 
in termsthat a renewed Government pro- 
missory note isto be deemed to constitute: 
a new contract between the Government and 


the person to whom it is issued and all pər- 


sons deriving titlethrough him. | 

The Act contains express provisions for 
regulating the issue of renewed notes. In 
particular s. 12 provides that subject to the. 
provisions of s. 13 a person claiming to be 
entitled to a Government promissory note 
may on applying to the prescribed officer 
and on satisfying him of the justice of his. 
claim and delivering the: promissory note 
receipted in the prescribed manner, and 
paying the prescribed fee, if anys obtain 
from such officer a renewed promissory note. 
payable to him. Section 13 deals with a 
case where there isa dispute as tothe title 
to one- of these notes, and enables. 
the officer to, refuse to act. save On &. 
judicial decision or on the result of a formal 
enquiry: Section 21, on which the judg- 
ment under appeal, was based, . provides, 
that notwithstanding „anything in. certain 
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specified sections, including s. 12 the pres- 
eribed officer might in any case arising, (t) 
issue a renewed security upon the applicant 
giving the prescribed indemnity against 
the claims of all persons claiming under the 
security so renewed, or (ii) refuse to issue a 
renewed security unless such indemnity is 
given. Rules have been made under the 
Act to “prescribe” the indemnity which 
may be exacted, which is to be a bond 
ofthe applicant with two sureties in double 
the face amount of the note. 

In the present case the Government 
Officer when issuing the renewed note to 
the respondents, did not exact a security 
under s. 21. The question is whether the 
appellant is debarred from relying on an 
indemnity implied under the Common Law 
of India which in this respect is identical 
with that of England. The statement of 
the ‘principle under which such an in- 
demnity is implied is stated by Lord 
Halsbury L.C. in Sheffield Corporation v. 
Barelay, (1), to be correctly expressed in 
a quotation from Counsel's argument in 
Dugdale v. Lovering, (2), which runs as 
follows :— 

“It is a ‘general principle of law when an act is 
done by one person at the request of another which 
act is not in itself manifestly tortious to the 
knowledge of the person doing it, and such act turns 
out to be injurious to the rights of a third party, the 
poreon doing it is entitled to an indemnity from 
im who requested that it sholud be done.” 

This principle, which in England must 
now be read in connection with recent 
legislation as to contribution between 
tortieasors, is of the widest general ap- 
paonon It is often, asin the statement 

y Lord Davey in the same case to which 
reference will shortly be made, said to be 
based on a contract implied by law, the 
request importing a promise to indemnify 
the other party against the consequences 
to him of acting upon the request. But 
in the words adopted by Lord Halsbury, 
itis merely said that the person is entitled 
to anindemnity. The fiction of a contract 
implied by law adds nothing though it may 
seem to justify the Oourt in holding as a 
matter of law that the party is entitled 
to the indemnity on the basis that the 
assertion by the applicant of his request is 
the offer of a promise to indemnify if the 
other party acts upon that request to his 
damsge. Sir William Jowitt has contended 
that the necessary elements are the asser- 

(1) hee O 392 at p. 399; 74 L J K B 747; 93 L 

83; 54 E 49; 69 J P 385; 100om. Oas. 287; 12 
Manson 248; 3 L GR 993; 21TLR64. ` 
OL Ne} 10 OP 196; 44 LJ O P187; 32 L T 155; 
33. R 1, ad 2 
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tion and the action taken upon that assertion 
by the other party. He has contended that 
neither element is present in the case of 
the performance of 2 statutory duty like 
that in question. There was. he says, no 
assertion by the respondents but only a 
claim in respect of which the Government 
Official had to act on his own responsibility 
and judgment. His conduct, it is said, 
was not ministeria], but judicial or semi- 
judicial, since the statute by s. 21 gare 
him the right to refuse the renewed no‘e 
except on the terms of his being granted the 
prescribed indemnity. Reliance was parti- 
cularly placed on the form in which the rule 
was stated by Lord Davey in Sheffield 
Corporation v. Barclay (supra) (1) at 
p. 399%, where Lord Davey thus stated the 
principle :— 

“I am furtherof opinion that where a person in- 
vested with a statutory or common law duty of a 
ministerial character is called upcn to exercise that 
duty on the request, direction, or demand of another 
(is does not seem to me to matter which word you 
use) and withont any default on his own part acts io 
a manner which is appa legal but is, in faot 
illegal and a breach of the duty, and thereby incurs 
liability to third parties, there is implied by law 
a contract by the person making the request to 
keep indemnified the person having the duty against 
any liability which may result from such exercise af 
the supposed duty. And it makes no difference that 
the person making the request is not awale of the 
invalidity in his title to maké the request, or could 
not, with reasonable diligence, have discovered it" 

It seems that it was on this line of reg» 
soning that Wadia, J. decided in favour 
of the respcndenis. Beaumont, O. J. (with 
whose judgment Rangnekar, J. agreed) was 
not’ prepared to accept this reasoning, but 
preferred to rest his decision .upon a 
different ground which will be ‘explaided’ 
later in this judgment. Their Lordships 
are with respect unable to agree with 
Wadia, J. Lord Davey, in their opinion, did 
not mean, when he used the word 
“ministerial” to indicate that the act done 
must be done without any element cf 
choice, deliberation or decision on the part 
of the doer. All, it seems, that he meant 
was that the official had no interest except 
to perform his statutory duty. But the 
mere performance of that duty may involve 
some degree of deliberation and judgment. 
Thus in the Sheffield case, (1) which dealt 
with the requesting of transfers of stock in 
the Corporation’s register, the indemnity was 
implied though s. 30 (1) of the Sheffield 
Corporation. Act of 1883 provided that “the 
Corporation or the Registrar before allow- 
ing apy transfer of stock may, rf the cir- 
cumstances, of the case appear to them or 


*Page of (1905) A. C.da] O í ; 
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him to make it expedient, require evidence 
of the title of the person, claiming a right to 
make the transfer.” Similarly in Attorney- 
General v. Odell (3), the Court of Appeal were, 
1t seems, prepared to hold that a person who, 
acting in good faith, brought tothe Land 
Registry a transfer apparently executed 
by the registered proprietor of the piece 
of lend, but in fact a forgery, became 
subject to a contract implied by law to 
indemrify the person whose duty under the 
Land Transfer Acts was to register trans- 
fers against any Jiability resulting from the 
exercise of the duty. There may indeed 
be cases where the person charged with 
the statutory duty is also charged with the 
responsibility of deciding in a judicial or 
guast judicial capacity whether it is proper 
to exercise the duty in any particular case, 
so that he could not be regarded as acting 
on the applicant's request, but solely on 
his own statutory responsibility. Such 
cases which are contemplated as possible in 
Attorney-General v. Odell (supra) (3) would 
depend on the particular construction of the 
particular statutes, but would involve con- 
siderations which are different from those 
presented in Sheffield Corporation v. Barclay 
(supra) (1) or Attorney-General v. Odell 
(supra) (3. It is on the analogy of 
these latter aushorities that in their 
Lordships' judgment the present case 
must be determined. There is nothing 
anomalous in the presence of some ele- 
ment of choice or deliberation on the 
part of the officer who is the person doing 
the act, so Jong as he proceeds on the asser- 
tion or claim or direction or evidence of 
the applicant. Indeed, in the simpler 
type of ease illustrated by Dugdale v. 
Lovering (supra) (2) it is not necessary 
that the plaintiff should have been other 
than a free agent. He may act on the 
defendant's request not under compulsion 
but of choice. That does not, however, 
deprive him of the right, if the circum- 
‘stances are appropriate, to the implied 
indemnity, though no doubt he may waive 
the right. Similarly, where the duty is 
statutory and must be performed if the 
statutory conditions are fulfilled, the fact 
that the official may have to see that these 
conditions are fulfilled, does not per se 
debar him from saying that he has acted 
upon the assertion or claim or request of the 
applicant. In this connection Beaumont, 
C.J. says, “If he [the prescribed officer] 
acts upon the request, I doubt if it is 


(8) (1908) 2 Oh. 47:75 L J Oh. 425; 94 LT 695; 54 
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relevant to say that he ‘has also considered 
the matter for himself.” Their Lordships 
agree in this with the Chief Justice -except 
that they do not prima facie regard itas a 
matter of doubt. 

This view is fortified by considering the 
language of s.12, which clearly puts the 
onus on the applicant: | 

A person claiming to be entitled to a. 
Government promissory note may [that 18, 18 
entitled] on applying to the prescribed 
officer and on satisfying him of the justice 
of the claim and delivering the promissory 
note receipted in the prescribed manner 
and paying the prescribed fee, if any, 
obtain the renewed note “Olaiming” 
involves an assertion of title, the act of 
applying is the applicant's act’, “satisfying” 
is, as Mr. Willink pointed out, in the active 
not passive and is a condition to be fulfilled 
by the applicant. These matters clearly, 
in their Lordships’ judgmeat, constitute a 
request, from which the common law in- 
demnity may properly be prima facie 
implied, noue the less because some delibera- 
tion may be involved on the part of the 
officer before he submits to be satisfied by 
what the applicant puts before him. 

But the Ohief Justice held that the 
common law indemnity could not be implied 
under this Act because of 8. 21, which in 
his judgment excludes any implied in- 
demnity because it gives a right to 
demand an express indemnity and to 
refuse tò give the renewed note unless an 
express indemnity is given. He thought 
that the express provision by s. 21 of the 
statutory right is inconsistent with the 
existence of an implied right if the section 
isnot acted upon. He concluded that the 
Legislature must be deemed to have 
intended that there should not be a right of 
indemnity in every case, but only under the 
special conditions of s. 21. Their Lord- 
ships are, with respect, unable to accept 
this view. As a matter of construction 
they donot accept the view that s. 21, has 
not merely the positive effect of giving the 
special right which it provides for, but has 
also the negative effect of cutting out the 
implied right of indemnity undoubtedly, in 
their judgment, existing under the Act of 
1886, which embodied the law on this matter 
until is was repealed and replaced by the 
Act of 1920. A statute is prima facie to be 
construed as changing the law to no greater 
extent than ita words or necessary intend- 
ment require. Section 21 was not in the 
Act of 1886. If it bad been intended by 
the insertion of that section in the Act of 
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1920 to abrogate the common law indemnity 
existing under the repealed Act, the 
Legislature would, it seems, have used 
words clearly expressing that intention, so 
as to secure thatsave as provided bys 21, 
there should be no right of indemnity. 
Their Lordships see no reason to justify 
reading in or implying such words. On 
the contrary they construe s.2las giving 
an added statutory right, which is differ- 
ent from andin no way inconsistent with 
the common law right. That latter right 
is not complete merely because the officer 
has acted upon the request; to make it 
effective, it is necessary that a further condi- 
tion should be fulfilled, namely, that in the 
words used in Dugdale v. Lovering (2) 
(supra), that “the act should turn out to be 
injurious to the rights of a third party.” 
Thus the common law right is required in a 
case where the officer, though satisfied by 
the applicant when he issues the renewed 
note of the justice of his claim, is wrongly 
satisfied. Though both he and the appli- 
cant were acting in perfect good faith and 
without suspicion, they may be, as they 
were inthis case, unconsciously infringing 
the rights of the true owner of the note, 
and guilty of converting it. Oases in which 
the common law implies the indemnity are 
generally cases when the officer would not 
have thought of demanding an indemnity 
under s. 21. These are mostly, if not 
always, cases where the risk is due to the 
fraud of some other person. Section 21, if 
construed as it is by the Chief Justice, would 
put the burden of this risk on the Govern- 
ment, unless in every case the officer 
exacted the statutory indemnity under s. 21. 
This, however, would place a serious and 
unnecessary burden on the course of 
renewing these notes, which is a practice 
in constant use and to be facilitated, not 
obstructed. On the construction which their 
Lordships think is, merely as a matter of 
construction correct, the common law 
indemnity would be operative in the cases, 
presumably rare on the average, where it 
turns out eventually to be wanted because 
of some concealed fraud. On the other 
hand, the officer would generally exercise 
the right to require the express indemnity 
before issuing the renewed note, wherever 
he can say that he is satisfied, but still he 
is conscious thut there are circumstances of 
doubt or otherwise which lead him to refuse 
to issue the renewed note without the express 
indemnity. It may be noted that under 
s. 21 what can be demanded asa condition 
of issuing the renewed note is the ““pre- 
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scribed” indemnity which under the rules 
prescribed under the statute is to be the 
bond of the applicant with two sureties for 
twice the amount of the note. This is 
obviously different from the common law 
indemnity. It may further be observed 
that ifthe matter were to be decided on 
the basis of the equities between the parties, 
the loss would more properly, it seems, be 
borne by the respondents, who have thought 
fit in the courseof their business which 
they carry on for profit, to purchase the 
note from Acharya on the forged indorge- 
ment and have assumed the responsibility of 
putting forward the note as being their own 
property, whereas the Government Officer 
has merely performed his statutory duty in 
a ministerial capacity on the claim and 
assertion of the respondents. There is, in 
their Lordships’ judgment every reason 
why the Court should imply an indemnity 
in this case and no sufficient reason why 
they should treat s. 21 as excluding that 
implication. Itis no doubt true that if an 
express indemnity were exacted under 
s. 21, it would exclude any implied or tacit 
indemnity. But thatis a different matter 
from construing s. 21 as removing from 
the scope of the statute the possibility in a 
proper case of the implied indemnity where 
no express indemnity hasbeen required. 

For all these reasons their Lordships are 
of opinion that the uppeal should succeed, 
that the judgments of the Courts below 
should be set aside and thatit should be 
adjudged that the appellant recover from 
the respondents the proper amount under 
his claim and should also have the costs of 
this appeal and his costs in the Courts 
below. Ifthe parties can agree what is the 
proper amount, it can be inserted in the 
Order in Oouncil ; if they cannot agree, the 
case must be remitted to the High Court at 
Bombay to assess the amount. 

They will humbly so advise His Majesty. 


D. Appeal allowed. 


Solicitors for the Appellant :—The Solici- 
tor, India Office. 

Solicitors for the Respondents :—Messrs. 
E. T. Turner & Sons. 
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PRIVY COUNCIL 
Appeal from the Judicial Commissioner of 
the North West Frontier Province 
May 2, 1938 
Lorp WRIGHT, SIR Ssapt Lat AND 
Sir Groras RANKIN 
Malik HARKISHAN SINGH—APpBLLANT 


VETBUS 
Malik PARTAP SINGH DROEASHD 
AND es ; 
i — Partition — Proof of— stion o 
Aae pa 0 wi e how Pah — Actual 
division by metes and bounds, if essential —Intention 
to separate—Held on evidence that the family was 


tee by no means & rare thing that a person makes 
a statement that he is a member of a joint family 
with his relative, but has reasons of his own for 
making that statement, It is not his statement, but 
his actings and dealings with the estate, whioh 
furnish a true guide to the determination of the 
question of the jointness or otherwise. < 
There can be a partition ofthe Joint property with- 
out an actual division of the property by metes and 
pounds, According to the Mitakshara Law, partition 
consists in defining sharesof the co-parceners in the 
‘int property, anda physical division of the property 
‘3 not necessary. Once the shares are defined, there 
ig a goverance of the joint status. The parties may 
then make 8 physical division of the property or they 
may decide to live together and enjoy the property 
in on But the property ceases to be joint 
immediately the shares are defined, and thenceforth 
the parties fale it as tenants-in-common. The defin- 
ing of shares may be expressed by an agreement 
betweenthem  contaBring 4 declaration of their 
shares in the estate Even an agreement between 
the members of a joint family, whereby they appoint 
arbitrators for dividing the joint family property 
among them, amounts to a severance of the joint 
status ofthe family from the date of the agreement. 
The fact that no award bas been made is not evi- 
dence of the renunciation of the intention to separate. 
Nor cap the legal construction or legal effect of an 
bignous document defining shares of the members 
ofthe family be controlled or altered by evidencc of 
_ the subsequent conduct of the parties. Syed Kasam 
v. Jorawar Singh (1) and Balktshen Das v. Ram 
Narain Sahu (3), referred to. Balmukund Lal v, 
Sohana (2), approved. ; - ; 
Held, after considering the evidence that the plain- 
tiff and the defendant, constituted a joint Hindu 
family at the date of the institution of the suit, end 
that the property in dispute belonged to that 


reer L.P. E. Pugh, K.C. and L.M. D. 
1 for the Appellant. 
ee K. CG. and W. 


Messrs. A. Dunne, 
Wallach, for the Respondents. 


Sir Shadi Lal.—Hira Singh, the father 
of the plaintifi-respondent Partab Singh, 
resided originally in Dera Khalsa, a village 
situated in the Rawalpindi District. He 
admittedly constituted a joint Hindu family 
with his two sons, Narain Singh and Partap 
Singh. The family owned ancestral property 
consisting of a house and agricultural land. 
In 1872, when Narain Singh was about 
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eight years old and Partap Singh about 
six years, Hira Singh migrated with his 
sons from his ancestral village to Abbottabad. 
He acquired some property at Abbottabad 
avd also carried on business there. Partap 
Singh was educated by his father, first, 
at Abbottabad, and then at Lahore. He 
completed his education in 1688, when he 
went with the Black Mountain Expeditionary’ 
Force æ a contractor for supplying articles 
of food and other necessaries to the troops. 
He earned money in his business of con- 
tract, and on his return to Abbottabad, 
he handed it over tohis father. He sub- 
sequently wentto Rawalpindi and supervised 
the ancestral properly in Dera Khalsa, 
while his elder brother lived with his father 
at Abbottabad and helped him in the 
management of the business there. 

It appears that Hira Singh and his tavo 
sons continued tolive as a joint family 
until January 1918, when Hira Singh died. 
After the expiry of about nine years Hira 
Singh's elder son, Narain Singh, died in 
1927, leaving his son Harkishan Singh, who 
is the appellant before their Lordships. 

The action, which, has Jed to the present 
appeal, was brought by Partap Singh 
against his nephew, Harkishan Singh for 
partition of the property situated at 
Abbottabad and Dera Khalsa on the allega- 
tion that the entire estate belonged to the 
joint Hindu family consisting of the plain- 
til and, the defendant, Harkishan Singh, 
and that the plaintiff’ is entitled to a 
moiety thereof. The claim was resisted by 
Harkishan Singh, who denied the plaintiff's 
status as a member of the joint family, 
and pleaded thatthe property at Abbottabad 
belonged originally to Hira Singh and 
Narain Singh as members cfa joint family, 
and that it passed, by survivorship on the 
death of Hira Singh to Narain Singh, and 
on the latter's death to his son, Harkishan 
Singh. As regards Partap Singh, the defen- 
dant did not adopt a consistent attitude. 
While stating that Partap Singh had 
Separated from the other members of the 
family, he wasnot quite clear as to whether 
Partap Singh was allotted any property on 
separation. At one stage of the case he 
said that all the property in the Rawal- 
pindi District was awarded to Partap Singh, 
but he subsequently claimed a share even 
in that property. Indeed, neither party has 
given a consistent version of the position 
of the sons of Hira Singh inter se, and 
no reliance can be placed on their state- 
ments. 

It is by no means a rare'thing that a- person 
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. makes a statement that he is a member 

of a joint family with his relative, but has 
reasons of his own for making that state- 
ment. ‘It is not his statement, but his 
actings and dealings with the estate, which 
furnish a true guide to the determination 
of the question of the jcintness or other- 


The trial Judge, upon a consideration of 
the evidence before him, found that the 
plaintiff had ceased to be amember of the 
joint family, but his view was not accepted 
on appeal by the Court of the Judicial 
Commissioner at Peshawar, who held the 
family to be joint, and granted a pre- 
liminary decree for partition in favour of 
the plaintiff. E 

From that decree the defendant has 
brought this appeal to His Majesty in 
Council, and the main questions, which 
their Lordships have to determine, are 
whether the plaintiff and the defendant 
constituted a joint Hindu family at the 
date of the institution of the suit, and 
whether the property at Abbottabad be- 
longed to that family. There is no proof 
of actual partition of the jcint estate at 
any time, but there is no doubt that there 
can be a partition of the joint property 
without an actual division of the property 


by metes and bounds. According to the. 


Mitakshara Law, by which the parties are 
governed, partition consists in defining 
shares of the co-parceners in the joint 
property, and a physical division of the 
property is not necessary. Once: the shares 
` are defined, there is a severance of the 
joint status. The parties may then make 
a physical division of ths property or they 
‘may decide to live together and enjoy the 
property in common. But the property 
ceases to be joint immediately the shares 
are defined, and thenceforth the parties hold 
it as tenants-in-common. 

The defining of shares may be expressed 
by an agreement between them containing 
a declaration of their shares in the estate, 
Even an agreement between the members of 
a joint family, whereby they appoint arbi- 
trators for dividing the joint family prop- 
erty among them, amounts toa severance 
of the joint status of thé family fromthe 
date of the agreement, Sayed Kasam v. 
Jorawar Singh (1), Balmukund Lal v. Sohano 
2). The fact that no award has been made 


(1) 491A 358; 68 Ind Oas. 573; 31 ML T 46; 16 
L W 393; 18NL R137; AIR 1923 PO 353; 43M L 
J 636; 21 ALJ 57; 25 Bom. L R1;370 L J 73; 37 
O W N 179; 50 O 84(PO). 

@) 8 Pat. 153; 119 Ind. Oas. 817; 10 P L T 259; 
A TR 1929 Pat, 164; Ind. Rul. (1999) Pat, 641. -- 
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is not evidence. of the renunciation of the 
intention to separate. Nor the legal con- 
struction or legal effect of an unambiguous 
document defining shares of the members of 
the family be controlled or altered by evi- 
dence of the subsequent conduct of the 
parties, Balkishen Das v. Ram Narain 
Sahu (3). 

Their Lordships do not find any such 
agreement defining the shares among the 
members of Hira Singh's family. The oral 
evidence adduced by the parties is of a 
partisan character; but the documentary 
evidence, though meagre, furnishes a clue 
to the relations between Hira Singh and 
his son Partap Singh until 1918 when the 
former died. Ib appears that the father used 
to write letters from Abbottabad to his son 
at Rawalpini, which were couched in affec- 
tionate terms. He made enquiries about the 
ancestral property in which he took a per- 
sonal interest. There is. no indication in 
the correspondence thatthe son had been 
séparated from the father and was treated 


- by him as the sole proprietor of the prop- 
| erty at Dera Khalsa. 


lt is common -ground that the father and 
his two sons were joint when they migrated 
to Abbottabad, andthe learned Oounsel 
for the appellant is unable to suggest any 
time during the lifetimg of the father 
when the plaintiff separated from ihe 
other members of the joint family and 
thereby ceased to have any interest in the 
co-parcenary property. 

It is contended that a cinema was built 
by Narain Singh after the death of his 
father, and that the plaintiff did not con- 
tribute to the expenses of the building and 
has therefore noright toa share init. Bat 
the-site, upon which the cinema was built, 
was acquired by the father in 1886 on a 
lease of ninety-nine years on a rental of 
five rupees a year. The cost of the build- 
ing came out of the profis of the business 
at Abbottabad which was started by the 
father. There is noreason for holding that 
Narain Singh slone was joint with his 
father in the business, and that on ‘the 
latter's death it devolved upon the former 
by survivorship. Whether it wasa part of 
the joint property of all the members of the 
joint family, or separate property of the 
father, both the sons were, on his death, 
equally interested in the business and its 
assests. The defendant cannot, therefore, 
sustain his cluim to be the exclusive owner 
of the cinema. ; 

ear 738; 5 Bom. L R 461;7 OWN 
578; 8 Bar. 488 (P O). | m 
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Their Lordships have examined the argu- 
ments advanced by the learned Counsel 
for the parties, and are not prepared to 
dissent from the conclusion reached by the 
Court of the Judicial Commissioner. They 
will, therefore, humbly advise His Majesty 
that the appeal should be dismissed with 
costs. 

D. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
H. S. L. Polak & Co. 

Solicitors for the Respondents:— Messrs. 
T, L. Wilson & Co. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 143 of 1936 
February 2, 1937 
COLD8STEBAM AND JAI Lat, JJ. 
SADRU RAM—PLAINTIFR— APPELLANT 


persus 
Fem DHANPAT RALTELU RAM — 
DRRANDANT — RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 713—Two 
decrees against same person butin different capa- 
cities—Decrees, if against same judgment-debtor. 

A decree passed against a person in his indivi- 
dual capacity and another decree passed against a 
firm of which such person is a partner, are not dec 
rees against the same judgment-debtor within the 
meaning of s 73, Oivil Procedure Code, Balmer 
Lawrie &Co.v Jadu Nath Banerjee (D, relied on, 
Ramakrishna Chettiar v. Viswanathan Uhetitar (6), 
distinguished. 


L. P. A. from the judgment of Mr. Jus- 


_ tice Din Mohammad, dated October 2, 1936. 


Mr. Charanjiva Lal Aggarwal, for the 
Appellant. 

Mr. D. N. Aggarwal, for the Respondent. 

Coldstream, J.—Kishna, the father of 
Sadhu Ram, appellant, held a money decree 
against cne Moti Ram. The firm Dhanpat 
Ram-Telu Ram had obtained a decree 
against the firm Moti Ram-Harka Ram. 
In execution of his decree Kishna attached 
a decree in favour of Moti Ram against 
one Jawahra for possession of land. That 
decree was sold in execution for Rs. 600. 
Dhanpat Kai-Telu Ram, who had also 
proceeded to execute against Moti Ram 
their decree in which the judgment-debtor 
was the firm Moti Ram-Harka Ram, ‘ap- 
lied under the provisions of s. 73, QOivil 
Procedure Code, for rateable distribution 
of the assets held by the Court. His ap- 
plication was successful and the executing 
Gourt ordered payment of Rs. 358-4-0 to 
Dhanpat Rai-Telu Ram by Sadhu Ram who 
had been impleaded in the proceedings as 
Kishna’'s - legal representative. Thereupon 
Sadho Ram instituted a suit for refund of 


‘the money on the ground thats. 73, Civil 
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Procedure Oode, had been wrongly applieda 
as it did not empower the executing Oourt 
to order 1ateable distribution except when 
the decree being executed had been passed 
against the same judgment-debtor and 
Dhanpat Rai-Telu Ram's decree was not- 
against Moti Ram in his individual capa-- 
City but against another judgment-debtor, 
namely the firm Moti Ram-Harka Ram. 
The trial Court decreed the claim relying 
on Balmer Lawrie & Co. v. Jadu Nath 
Banerjee (1). This decision was upheld by 
the learned Additional District Judge of 
Ambala on appeal, and Dhanpat Rai-Telu 
Ram came to this Oourt with a further 
appeal which was heard by a Single Judge, 
who accepted the appeal and dismissed the 
sult. Against this judgment Sadhu Ram 
has appealed under the provisions of cl. 10, 
Letters Patent, of our Court. 

The learned Judge based his decision on 
the authority of a number of rulings which 
have laid down that the principle that 
rateable distribution can be allowed of the 
assets reslised from a judgment-debtor 
common in all the decrees being executed, 
alttough in some of the decrees there are 
judgment-debtors other than the common 
judgment-debtor, that is to say, all the 
judgment-debtors need not be identical in 
the dercees being executed, but if one ‘or 
more of the judgment-debtors be the same, 


‘rateable distribution can be had as regards 


his or their shares of the property, he or 
they*being.the same judgmentedebtor or 
debtors: Chhota Lal v. Nabibhat (2), Gonesh 
Das v. Shiv Lakshman (3), Inderbasi Kuer 
v. Satnarain Singh (4) and Seetaramayya 
v. M. Rathamma (5), The learned Judge 
held that Balmer Laurie & Co. v. Jadu 
Nath Banerjee (1) was not applicable. In 
that case rateable distribution was sought 
by two decree holders, the decree held by 
one cf them being against Dasarathi 
Mukherjee and that held by the otker 
egainst a firm D. Mukherjee & Oo., a firm 
ot which Dasarathi Mukherjee was a partner. 
In deciding that in the circumstances the 
decrees could not be regarded as having 
been passed against the same judgment- 
debtor, Mukerjee and Beachcroft, JJ. 
remarked that : 

“The decree held by the opposite party in execu- 

(1) 42 © 1; 27 Ind. Cas. 644; AI R1915 Oal 658; 
19 C W N 1202. * 

(2) 29 B 528; 7 Bom L R 567, 

(3) 30 O 5&8; 7 OWN 414 
eae A LIR 1928 Pat. 521; 74 Ind. Cas. 626;4 PL T 


(5) AI R 1935 Mad. 309; 156 Ind. Oas 631; (1935) 
M W N 204; 41 L W 490; 8 R M 28, - sd, 
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tion os which the propemce have been brought 
into Court was passed a Dasarathi Mukherjee, 
while the decree oh igure ‘by the petitioner was 
obtained*against the firm of which Dasarathi was 
& partner and is not shown to be capable against 
him individual 

The learned Single J udge in his judg- 
ment distinguished the present case from 
that dealt with by the Oaleutta Court, 
because here the decree against the firm 
Moti Ram-Harka Ram could be executed 
against Moti Ram inasmuch as he had 
appeared in his own name in the suit 
im which the decree was passed and had 
admitted that he was a partner. It is 
contended for the appellant that in the 
present case not only are the decrees not 
against the same judgment-debtor but 
rateable distribution is impossible in View 
of the provisions of s. 49, Partnership Act 
(which provision reproduces s. £62, Con- 
tract Act, before it was amended} and that 
the judgment in Balmer Lawrie & Co. y. 
Jadu Nath Banerjee (1) is fully applicable, 
because although the decree against- the 
firm could be executed against Moti Ram, 
it could not be executed against his sepa- 
rate property until the debte of the firm 
had been paid, while Kishna’s decree would 
have to be satisfied out of Moti Ram's 
separate property first. The firm's property 
is not Moti Ram's property nor is Moti 
Ram's property. the firm's, and it is obvious 
that Moti Ram 8 property cannot be made 
a hoichpot out of which rateable distribu- 
tion could be made to satisfy both the decrees. 
Counsel for respondent has 1eferred us in 
Bupport of the decision under appeal to 
Ramakrishna Chettiar v Visvanaihan Ghat- 
tiar (6) where it was held that a legal 
representative against whom a decree has 
been passed in respect of a deceased's 
estate, and the deceased person against 
whom a decree was passed in his lifetime 
but is soughtto be executed against his 
property in the hands of his legal repre- 
sentatives, can be described asthe same 


judgment-debtor within the meaning of the. 


expression in 8.73. There, however, it was 
admitted that the decrees sought to be 
executed were ‘executable in the same way 
and against the same properties’, which 
is not the case here.. 
In the end, Counsel for the respondent 
asks as to affirm the decision appealed 
against because Moti Ram and Harka’ Ram 
are father and scn, and the firmisa joint 
family business. In this connection he 
oo 59 M 98; 159 Ind. Cas, 501; A I R i986 Mad. 
R in 308 YA = a (1835) MWN 960; 42 L W 835; 6 
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relies upon Swaminatha Ayyar v. Kaivu 
Rowthan (7). But it is not admitted that 
the firm isa joint family business and there 
is no evidence that itis. Nor was this case 


- ever set up either inthe Oourts below or 


before our learned brother in this Court, 
whose judgment makes it clear that the 
only point argued before him was the ques- 
tion of law whether a decree against a firm 
and a decree againsta partner in his in- 
dividual capacity are necessarily decrees 
against the same judgment-debtor within 
the meaning ofs. 73. The pleanow taken 
sets up a new case upon which we are not 
now prepared to adjudicate. For the 
reasons I have given, I would accept the 
appeal with costs and restore the judgment 
and decree of the Additional District Judge. 
"al Lal, J.—l agree. 
“Appeal allowed. 


a) AIR1936 Mad. 123; 160 Ind. Oas, 659: 8 RM 
685; (1935) M W N 343; 43 L W 634. 


PATNA HIGH COURT 
Oriminal Revision No. 370 of 1937 
September 24, 1937 
VARMA AND MADAN, Jd. 
JIOO MIAN AND OTAERS-—PRTITIONRRS 
Versus 
EMPEROR— oe Party 

Criminal Procedure Code (Act V of 1898), as. 54, 
56—Power under 8. 54, if limited by written order 
under 3. 56. 

Power conferred by s. 54, Oriminal Procedure Code, 
is not limited by issue of a written order under s. £6. 
Kiskun Mandar v. Emperor (2)and Emperor v. 
Keshavlal Harilal (3), Alied on, Kartik Chandra 
Maity v. King-Emperor (1), distinguished. 

Or. R. against an order of the Sessions 
Faa i abad, dated June 1, 1937. 

Mr. D. N. Varma, for the Petitioners, 

Mr. K. K, Banerji, for the Orown. 

Varma, J.—Originally there were nine 
petitioners-who mcved this Court but the 
application of three of them was rejected at 
the time of admission. The remaining peti- 
tioners, in whose favour the Rule was issued, 
were convicted unders. 14/,-Indian Penal 
Ocde, and sentenced by the lower Appellate 
Court to six months’ rigorous imprisonment. 
There were charges under 88.353 and 225, 
Indian Penal Code, against all the accused, 
and although no sentence was passed under 
any of these sections, the learned Sessions 
Judge on appeal set aside their conviztion 
under these two sections. The case for the 
prosecution was that the Sub-Inspector of 
Nasriganj Thana went to Barnadibri, the 
vilage of the Pag tape Manrakhan, on 
OK 16, 1936, in connection with a 
Police case under s. 148, Indian Penal 
Code, against Manrakhan and with him 





- $36 
went a constable named Nathuni Khan. 
Nathuni Khan was given a command certi- 
ficate to arrest Manrakhan Mian. The con- 
stable Nathuni Khan went with a number 
of dafadarsand chaukidarsto arrest Man- 
Takhan and when he reached near the 
baithak of Manrakhan he saw a man mov- 
ing away. Nathuni Khanenquired who the 
man was and when the man gave his name 
as Manrakhan the constable asked him to go 
tothe Sub Inspector. Manrakhan tried to 
escape but Nathuni caught hold of him. 
Thereupcn Manrakhan raised a cry upon 
which the other accused rushed to the place 
variously armed and rescued Manrakhan. 
Two of them, whose petition has already 
been refused, are said to.have assaulted 
with lathis, and the rest took part in the 
scuffe which took place in rescuing Man- 
takhan from the constable. The defence 
- advanced was a denialof the whole-occur- 
rence and they came out with-a counter 
version, which has not been accepted by 
the Oourts below, that the constable and 
hia party wanted to enter the ganana of 
Manrakhan and that they beat the tiles 
and thatch of his house. 
Now, sofar asthe occurrence is concerned, 
there can be no doubt’on the evidence that 
the occurrence iook place as alleged by the 
prosecution. In, revision it has been urged 
before us that the arrest of Manrakhan was 
illegal because the provisions of s. 56, Ori- 
minal Procedure Code, were not complied 
with inasmuch as the substance of the com- 
mand certificate was not given out to the 
accused before they were arrested, This 
line of argument was advanced before the 
lower Appellate Oourt also and it seems that 
the lower Appellate Court: was impressed 
by the argument and accepted it with the 
result that it seb aside the conviction under 
ss. 353 and 225, Indian Penal Code. The 
lower Appellate Court relied on the decision 
in Kartik Chandra Maity v. King-Emperor 
(1). That wasa case in which a warrant 
was given to the constable to be executed, 
and it was held by one of the Judges con- 
stituting the Bench that that warrant was 
illegal and, therefore, the constable could 
not rely on his powers under s. 54, to make 
the arrest. There reference was made to 
the provisions of s. 54 (1), Criminal -Proce- 
dure Oode, and one of the learned Judges 
held that as the constable was acting-under 


the warrant, and as the question of the’ 
powers given unders. 54 (1), was not.gane `` 


(1) 138 P L T 135; 138 Ind. Oas. 844; A CR-1932. 


Pat 171; (1932) Or. Oas.‘347; 33 Or. L J 706; Indi Ral” 
(1032) Pate 190; - L P 
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into by the lower Oourts, the case relied 
upon on behalf of the Crown, i. e. the case 
in Kishun Mandar v. Emperor (2), was dis- 
tinguishable. We find no mention of el. (9) 
of s. 54, Oriminal Procedure Code, in that 
judgment. Olause (9) of sub-s. 1, runs as 
follows : P 

“Any Police Officer may, without an order from a 
Magistrate and without a warrant, arrest any person 
for whose arrest a requisition has bean received from 
another Police Officer, provided that the requisition 
specifies the person. to be arrested and the offence or 
other cause for which the arrest is to be made, and 
it appears therefrom that the person might lawfully 
be arrested without a warrant by the officer who 
issued the requisition.” 

In the present case the facts are very 
similar to the case reported in Kishun Man- 
dar v. Emperor (2), where it was held that 
the issue of a written order under s. 56, does 
not limit the power conferred bys. 54. I 
may mention that that decision has been 
relied upon in the Bombay High Oourt in 
Emperor v. Keshavlal Harilal (3). In my 
Opinion, the lower Appellate Court was not 
justified in holding that the arrestof Man- 
rakhan was illegal. The lower. Appellate 
Court, even after holding that the arrest 
of Manrakhan was illegal, came to the con- 
clasion that the conviction of the petitioners 
under £. 147, Indian Penal Oode, was correct 
inasmuch as the other common object men- 
tioned in the charge did not fail, and all that 
the lower Appellate Court did was to re- 
duce the sentence of the present petitioners. 
This was the only law pointurged and as 


: ib hag failed, Iam of opinion, that there 


is nothirg illegalin the conviction of- the 
present petitioners - under s. 147. Indian 
Penal Code. The next question is the ques- 
tion of sentence. The present petitioners 
are not said to have assaulted the constable, 
but it cannot be doubted that they were 
members of an unlawful assembly. Most 
of the petitioners before uë. are members 
of the same family, and three of them are 
sons of Manrakhan, whose petition has 
already been rejected. As they did not take 
a very prominent part in the assault on 
the constable, Ithink the ends of justice 
will be served, if the sentence on the peti- 
tioners now before us, other than Zahoor 
Mian, is reduced to three months’ rigorous 
imprisonment in each- case. Petitioner 
Zahoor Mian is a boy of 17, and in his case, 
I would reduce the sentence to the period 


Order accordingly. 


D. 
“A” (2) 5 Pat. £33; 98 Ind. Cas. 254; A I R 1926 Pat. 494; 
787 Or. L J 1310; 8PL T237. ~ 


‘(3) 38 Bom. L R 971; 166 Ind. Cag, 638; A I R 1937 


cd.) Bom. 56; I L R1937 Bom. kaf; 38 Or, L J 267; 9 R B249, 


338 
to be the owner of the truck and asserted 


that the sale by tbe plaintiff of the truck’ 


was fraudulent. The plaintiff in his reply 
traversed the defendant's allegations and 
particularly denied that the property in 
the truck had passed to the defendant. 

In the Oourts below the suit was treated 
as one to recover the purchase money of 
ihe truck or damages for breach of agree- 
Ment to purchase the truck and both 
Courts gave credit to the defendant for 
what they considered as the reasonable 
amount of sale proceeds. 

It appears to me that the rights and 
obligations arising from the hire purchase 
agreement nave not been properly ascer- 
tained. The hire purchase agreements are 
on account- of their complexity not easy 
to construe. The terms used by the 
parties are frequently so obscure and 
equivecal that they are calculated to elude 
an attempt to gather their intention from 
them. The transactions of this kind at 
first were regarded in England with suspi- 
cion as being designed to disguise what 
in reality were bills of sale with a View to 
evade registration on the one hand and to 
entice on the other hand an unwary hirer 
into a situation which ultimately compelled 
him to be a reluctant purchaser. A- note 
of caution wassounded by Lord Macnaghten 
in delivering the opinion in‘a case re- 
ported in Held} v. Mathews (1) 

“The learned Counsel for the trespqndenta spoke 
of dealings of this sort with an air of righteous 
indignation as if they were traps for the extra- 
vagant and the impecuniocus—mere devices to tempt 
improvident people into buying things which they 
do not want and for which at the time they cannot 
pay. I think that is going too far. I do not see 
why a person fairly solvent and tolerably prudent 
should not make himself the owner of a piano or a 
carriage or anything else by means of periodical 
payments on such terms as those: in question in 


the present case. The advantages’ are nob all on 
one side. 


tions on close acquintance, if faults are AOR aa 
or defects discovered~if a coveted treasure is 


coming a burthen and an encumbrance it is some- 
thing, suely, to know that the transaction may be 
closed at once without farther liability and without 
the payment of any forfeit.” 

Although such agreements cannot be 
denounced as a snare, the difficulty of 
extracting the real intention of the parties 
embodied in them remains and in this 
particular case the difficulty is enhanced by 
the conduct of the parties toit. I have, 
therefore, in the first instance to analyse 
the agreement to ascertain what they meant, 
their mutual rights and obligations under 
it were to be and then see how far their 


q) 0895) A O 471; 64 LJ Q B 465; 11 R 232; 
73L T 841; 43 W.R 561; 60 J P 20, 
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acts or defaults were in conformity ‘with 
their agreement or how they can be re- 
conciled with it. I have in other words to 
ses in what manner the agreement ise 
enforceable in view of their acts and de- 
faults. . 

Hire purchase agreement is ordinarily 
s0 complex that it may be described as a 
compound of agreement of hiring and agree- 
ment to sell tinged with an agreement of 
hypothecation. With all these it at hattem 
may well be a contract of sale on credit. 
The main point that occurs to me in 
regard tothe hire purchase agreement is 
to ascertain the precise time when-the prop- 
erty in the subject-matter of the agree- 
ment passes to the hirer for on that point 
turns the nature of the rights and obliga- 
tions of the parties which -have to be 
ascertained for the purpose of giving ap- 
propriate ` relief. Before I examine the 
terms of the agreement on which the. pre- 
sent suit is founded, I think it may be 
useful to review some English cases, particu- 
larly those in which the agreéments were 
in’.terms closely resembling those of the 
eee with -which I shall presently 
deal. -- k l 

In Ex parte Crawcour; In re Robertson (2) 
and Crawcour V. Salter (3), it was, on the 
true construction of the hire purchase con- 
tract, held that the subject-matter of the 
agreement did not pass to the hirer; where- 
asin. Lee v. Butler (4) it was held that the 
property in the goods passed’ to the-hirer. 
In -McEntire v. Crossley: Brothers (5) and 
Helby v. ‘Mathews (1) which arose in the 
House of Lords, it was held that the prop- 
erty inthe goods did not pass to the hirer. 
In Modern Light 'Cara, Ltd. v. Seals (6),. 
wherein the hirer had given for the full 
price of the motor car a promissory note 
which .had been discounted by the owner, 
it was held that the property did not pass» 
to the” hirer and that the owner was entitled 
to adjustment in his.action to recover the 
car and then risk for its detention and» 
conversion. It was pointed out that on the 
true construction of the agreement it was 
neither a sale on credit, an agreement tc 
sell nor a bill of sale and that the pro 


(2) (1878) 9 Oh D 419; 47L J B K 94; 39 ET 2, 
36 W R 733, | 

(3) (1861) 18 Oh D 30; 51 .L JOh 495;°45 LT 62; 
30 W R31 : 


(4) (18¢3) 3 Q B 318; 62L J QB 591: 4 R563; 6f 
L T 370; 42 W R 88, TT 
(5) (1895)'A O 457; 64 LJ PO 129;.11 R207; 72L 1 
731; 2Manson 384. _ . 
(6) (1934) 1 K B38: 102LIKB 680; 149 LT 285 
77 5J 420;49 TLR OS:  . i 


H » 
TEN 

at 

r 
= 


+ 


1938 


NAGPUR HIGH COURT 
Second Civil Appeal No. 223-B of 1935 
. . April 7, 1937 
Niyoat, J. . 
MANIKOHAND PRANJIWAN MEHTA, 
BANLY A-—DSFENDANT—ÅPPELLANT 
i _ versus 
[ug BERAR MOTOR SUPPLY COMPANY 
THROUGH OWNRR DURLABHJI GOVINDJI 
oF AMRAOTI-«P LaIntirr —RASPONDENT 
‘ Gontract—Hire purchase agreement— Nature of-— 
Umportant point is to ascertain precise time wien 
wroperty .in subject-matter passes to hirer--Oon- 
truction—Language of agreement indicating various 
tages in its development in relation to rights and 
ligattons of parties must be considered. 
-Hire purchase agreements are on account of 
heir complexity not easy to construe, The terms 
«sed by the parties are frequently so obscure and 
quivocal that they are calculated to elude an 
ttempt to gather their intention from them. Hire 
suro agreement is ordmarily so complex that 
t may.be described as a compound of agreement of 
uring and agreement to sell tinged with an 
reement of hypothecation. With all these it at 
rottom may well be a contract of sale on credit. 
Kho main point in regard tothe hire purchase 
greement is to ascertain the precise time when the 
Toperty in the subject-matter of the agreement 
asses to the hirer, for on that point, turns the nature 
fthe rights and obligations of the parties-which - 
ave to be ascertained for the purpose of giving 
ppropriate relief. The question- whether or not the 
greement which weara the garb of hire purchase 
greement transfers by its own force the ownership 
om one party to the other is one of great moment 
>r the purpose of determining the nature and 
xtent of the remedy that isavailable to the 
ggrieved party. If it- is found that the agreement 
3 & contract of sale with the condition of retarded 
aymeant of the price by instalments the property in 
+e chattel would pass to the ostensible hirer. Ii, 
nthe other hand, the agreement is one of hiring 
Ibeit coupled with an option to purchase, the. 
roperty will not pass tothe hirer ae be will be. 
cated only as a bailee until he exercises his 
ation after having fulfilled the required con- 
itions. In -tbə former case the owner- who has 
arted with his ownership ıs entitled to sue the 
«archaser for the balance of the price as a debt 
wedto him. In the latter case he may seize the 
hattel or sue for recovering the arrears of hire 
ioney or for damages as a consequence of the breach 
K£ the contract. [p. 338, cols, 1 & 2; p. 339, col. 1.] 
To construe a hire purchase agreement one 
aust look into the-language used by the parties 
>) it for indications ot the various stages in ' 
19 development of the contract in relation to 
16 rights and obligations that the parties contem- . 
ated to create, alter or extinguish. fivery part, 
‘the agreament must, therefore, be explored to seek 
16 the-ciue to the real intention of the parties as 
the time of the transition of the property in the 
abject-matter of the agreement. If the agreement 
abodies a stipulation which entitles the hirer to 
rminste the contract at any time he pleases that 
<pulation will qualify the contract asa whole and 
yuld also gerve to shed light on the intention of the 
arties. as to the time. of the transfer of ownership 
am one party to the other. jp, 339, col. 2; p. 34u, ool. 1.] < 
qOase-law reviewed] ° ~- ey a 
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Oourt of the Third Additional District Judge: 
Amraoti, dated July 5, 1935, in O. A. 
No, 14-B of 1935, modifying the decree of 
the Court of the Additional Sub-Judge, 
Second Olass, Amraoti, dated August 9, 
1934, in O. 8. No. 111-B of 1934. 

Mr. M. R. Bobde, for the Appellant. 

Mr. T. L. Sheode, for the Respondent. 

Judgment.—This appeal and Second 
Appeal No. 232-B of 1955 arise oul of a 
suit fled by the respondent in this appeal 
to recover Rs. 2,000 on account of a Ford 
motor truck which the appellant had re- 
ceived under a hire purchase agreement. 
The trial Court had passed a decree for 
Rs. 1,094-6-0.which amount was reduced 
by the lower Appellate Court to Rs. 621-19 0. 
It is from this decree that both parties 
have filed the two sister appeals. 

The plaintiff's case was that on January 
1, 1930, the defendant took delivery ofa 
Ford motor truck under « hire purchase 
agreement in terms of which the defend- 
ant paid Rs. 500, as an advance and 
agreed to pay as hire money Rs. 219-11-0 
on the first day of every month for 12 
months. On the defendant having paid 
the money for 12 months he had the option 
to purchase the truck. He executed the 
hire purchase agreement on January 7, 1930, 
and took delivery of the trdfk. Ono March 
92-1931, by which-time.the defendant had 
paid Rs. 419 11-0 he returned the. truck 
to the plaintiffin a disordered condition 
with the result that the plaintif had to. 
repair it at the cost of Rs. 120-12-0.. The: 
plaintiff sold the truck for Rs. 800 on 
March 23, 1931, and filed the suit to recover 
the‘ balance of Rs, 2,000 including interest 
after having credited to the défendant the 
payments made by him and the sale 
proceeds of the truck, The suit was, 
framed as for recovering the overdue in- 
stalments of the purchase of the truck with 
interest after crediting in the defendant's 
account the -amounts received by the plain- ” 
tiff. The- cause of action was stated to 
arise on the date of default in payment of , 
the hire money, also called instalment 
every month. The defendant admitted the 
hire purchase agreement but pleaded that 
he had returned the truck in the last week ~ 
of March: 1930 as it was found to be un- 
sound and defective in working with in- 
structicns to repair the truck, but that the 
plaintiff represented that the charges of 
repairs would amount to'Rs. 400 and that 
he did not care to. repair the truck and 
return it to the defendant in spite of 
several demands. The defendant cldimed 
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missory note was given only as a security 
for the instalment and not in payment 
thereof, and further that the so-called pur- 
chaser was only a bailee. In Staffe Motor 
Guarantee, Limited v. British Wagacn Co., 
Ltd. (T), in which a financing company 
resumed possession of a lorry which 
had been fraudulently sold tc the plaintiffs 
in that case by a person who had entered 
into ahire purchase agreement with the 
company, it was held that the lorry was 
rightly resumed, and the plaintiffs’ claim was 
thrown out on the ground that the property in 
it had not passea to him. Turning to Indian 
decisions, it was held in Cole A. Cecil v. 
Nanalal Murarji (8), Bhimji N. Dalal v. 
Bombay Trust Corporation, Ltd. (9) and 
Mahabalee Prasad v. H. N. Palmer (10 
that the property in the chattel had passe 
to the hirer, and in Auto Supply Co., Ltd. 
v. Raghunatha Chetty (11) the trial Judge's 
finding that. the property did not pass to 
the hirer was not disputed. 
The question whether or not the agree- 
ment which wears the garb of hire pur- 
chase agreement transfers by its own force 
the ownership from one party to the other 
is one of great moment for the purpose of 
determining the nature and extentof the 
remedy that is available to the aggrieved 
party. If itis found that the agreement is 
& contract of sale with the condition of 
retarded Payment of the price by instal- 
ments the property in the chattel would 
pass to the ostensible hirer. If, 
other hand, the agreement is one of hiring 
albeit coupled with an option to purchase, 
the property will not pass tothe hirer as 
he will be treated only as.a bailee until he 
exercises his option after having fulfilled 
the required conditions. In the former 
«case the owner who has parted with his 
ownership is entitled to sue the purchaser 
for the balance of the price asa debt owed 
x0 him. In the latter case he may seize the 
thattel or sue for recovering the arrears of 
1ire money or for damages as a consequence 
wf the breach of the contract. 
To ascertain the precise nature and 
fect of the hire purchase agreement a 
ule of construction was enunciated by 
on (1984) 2K B 305; 10; L JK B 613; 151LT 


(8) 49 B 172; 92 Ind, Cas. 191; A IR 1925 Bom 18, 
3 Bom L R 880. 

9 54 B 381; 124 Ind. Cas. 800; A I R 1930 Bom 
6; 32 Bom L R 64; Ind. Ral. (1930) Bom 304, 

(10) 54 A 781; 141 Ind Oas 615; AIR 1932 All 607; 
932) A L J 761; Ind. Rul. (1933) All 76. 

(11) 52 M 829; 121 Ind. Oas. 5938; A I R 1929 Mad 
M y L J 618; 30 L W 317; Ind. Rul, (1930) 


MANTROHAND PRANJIWAN 9. BRRAR MOTOR SUPPLY ooMrany (NAG.) 


or the- 


> 


333 


Lord Herschell in Helby v. Mathews (1). 
The noble Lord whue delivering his opinion 


in the House of Lords observed : — 

“My Lords, it is said that the-substance of the 
transaction evidenced by the agreement must be 
looked at, and not its mere wor I quite agree. 
But the substance must, of course, be ascertained 
by a consideration of the rights and obligations of 
the parties, to be derived from a consideration of 
the whole of the agreement. If Brewster agreed to 
buy the piano, the parties cannot, by calling it a 
hiring, or by any mere juggling with words, escape 
from the co uences of the contract into which 
they entered. hat, then, was the real nature of 
the transaction? The answer to this question is not, 
I think, involved in any difficulty. Brewster was 
to obtain possession of the piano, and to be 
entitled to its uss so long as he paid the plaintiff 
the stipulated sum of 10 s. 6 d. a month, and he 
was bound to make these monthly payments so 
long as he retained ion cf the piano. If he 
continued to make them at the appointed times for 
the period of three years, the piano was to become 
his property, but he might at any time return it, 
and upon doing so, would no longer he liable to 
make any further payment beyond the monthly sum 
then due.” 

The analysis of the agreement made by 
Lord Shand in the same case is highly 


instructive and will re-pay quotation : 

“The decision of this question depends entirely 
on the true construction of the agreement be- 
tween the plaintiff and Brewster under which 
the lattter got possession of the instrument. 
It is true that by that agreement Brewster under- 
took to pay to the appellant not only a first in- 
stalment of 10s. 8d. described as a ‘rent or hire 
instalment,’ but to pay the safle amount on the 
23rd of each succeading month and that it was 
provided that on the payment of thirty-six monthly 
instalments the piano should become his property. lf 
these stipulations had been unqualified, there would 
have been an absolute obligation or agreemedt by 
Brewster to acquire the instrument in property, 
and by purchase, although the instruments were 
described as for rent or hire, and the case of 
Lee v. Butler (4) would have directly applied. But 
the whole obligations by Brewster were qual- 
fed by the stipulation: “That the hirer may 
terminate the hiring by delivering up to the owner 
the sgaid instrument. This provision appeare to 
me to make it olear that there wagno purchase 
and no agreement to purohase. The hirer need not 
continue the hiring a day longer than he desired; 
and he need not aliow the transaction to become 
one of purchase unless he desired to do so,” 

The rule thatis deducible from those 
weighty observations is that to construe 
a hire purchase agreement one must look 
into the language used by the parties 
to it fur indications of the various stages 
in the development of the contract in 
relation to the riguts and obligations that 
the parties contemplated to create, alter 
or extinguish. Every part of the agree- 
ment must, therefore, be explored to seek 
out the clue to the real intention of the 
parties as to the time of the transition 
of the property inthe subject-matter of 


the agreement. If the agreement qambo-. 
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dies astipulation which entitles the hirer 
to terminate the contract at any time he 
pleases that stipulation will qualify the 
contract as a whole and would also 
serve to shed light on the intention of 
the parties as to the time of the transfer 
of ownership from one party to. the 
other. This test which was pointed out 
by Lord Shand in the above-mentioned 
case was appliedin India in  Bhimji. N. 

Dalal v. Bombay Trust Corporation, Lid. 
(9) and Mahabalee Prasad v. H.N. Palmér 
(10). Now itistimeto turn to the hire 
purchase agreement which forms the 
foundation of this suit. The main clauses 
of the agreement are thesé. 
` Olause 1. The owners being the owners 
ofthe motor vehicle with fittings, tools, 
ACCESSOTICB......0cessees agree to let and the 
hirer agrees to take the vehicle upon a 
hiring or lenancy from the date hereof 
subject to the terms and conditions herein 
contained and hereon endorsed. 

Olause 2. On signing this agreement 
the hirer shall pay to the owners in 
first paymenta sum of Rs. 500 in con- 
sideration of the option to purchase given 
to the hirer hereinafter and the said sum 
shall become the absolute property of the 
Owners. 

Olause 3. The hirer shall pay at Amroati 
by way-.of hire without demand. the sum of 
Rs. 219-11-0. and thereafter the sum of 
Rs. 219-11-0 on the ‘first day of every 
calendar month béginning with the ‘month 
next after the date. hereof until , twelve 
such monthly instalments have been made 
unless he shall have terminated this agree- 
ment as hereinafter provided. 

Olagase 4. In the event of all. the sti- 
pulated monthly hire having been duly and 
punctually paid, the vehicle shall -àt the 
hirer’s option become the absolute pro- 
perty on payment of Rs. 5 but the. hirer 
shall have the option of - purchasing the 
vehicle at any time during the currency 
of this agreement by paying in one 
lump sum the balance of all the hire 
hereinbefore mentioned and any other 
expenses incurred by the owners......... 
On the reverse of this agreement there 
are certain additional conditions :— 

-1. The hirer shall be at liberty at any 
` time during the continuance of this agree- 
ment to terminate the hiring by returning 
the vehicle tothe owners in Amroati, free 
of allexpenses to the owners, but this 
shall be without prejudice to any claims 
the owners may. have against the hirer 
in respect of this agreement. 
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2(b). Toindemnify the owners against 
loss by reason of damages to the vehicle 
from any cause whatsoever or by reason 
of claims by third parties in respect of 
the same. 

2 (e). Not to sell, mortgage, pledge, 
hypothecate, hire or otherwise deal with 
the vehicle nor to part with the possession 
of the vehicle nor to removg it for regular 
service out of district without the express 
written permission of the owners previous- 
ly obtained, nor to use tne vehicle for 
any purpose other than that declared in the 
original proposal form. 

4. Hirer acknowledges that he holds 
the vehicle asa bailee of the owners and 
shall not have any property or interest as 
purchaser therein until he shall: have 
exercised his option of purchase as herein 
before provided and shall have paid the 
whole amount due under their agreement 
or under any term thereof. 

“9, The Owners may terminate the con- 
tract of hiring and forthwith recover pos- 
session of the vehicle: — 

(a) E any monthly hire is in arrear left 
and unpaid for seven days after the date 
fixed for its payment. 

(b) If the hirer commits or suffers ‘any 
breach of the conditions and obligations 
herein stipulated tobe observed and per- 
formed by bim. 

8. They need not give notice of 
Bale by aaction. ‘hey can 
auction the vehicle at any time after two 
weeks; provided such action results in the 
owners realising more than the amount 
justly due to them including interest, all 
cost and damages such surplus shall be 
paid. by them to the hirer, 

Now examining the terms of this agree- 
ment it appears to me clear tnat the 
parties contemplated various stagesin the 
development in the completion of the con- 
tract; the first stage is from ‘the date ol 
the contract to the date of payment of the 
whole price of the cur by instalments o 
in one lump sum, the second stage is that the 
hirer after having paid the stipulated 
Sum was to have the option of purchasing 
or not purchasing. In case he‘ decided 7 
purchase, he was bound to pay Rs. é 
whereon the agreement would be turnet 
into an agreement of sale and the owne: 
would be bound to sell. Now so long a 
the contract ‘was in its first stage, the 
property in the truck remained with th. 
owner and the potential purchaser becam 
a bailee—the truqk being entrusted ‘t 
him for use. ee this period the hire 
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could terminate hiring by returning the 
vehicle tothe owner. This I think is the 
most important clause which ought to 
govern the mutual rights and obligations 
of the parties to the present case. Now by 
' virtue of this condition it was open to the 
hirer to return the truck to the owner at 
any time before the time to exercise his 
option to purchase arrived and thus put 
an’ end tothe’ agreement. The rights and 
obligations of the parties would then have 
to bedetermined with reference to the 
date when the agreement terminated. If it 
terminated when the hirer returned the 
truck to the owner and declined to take 
it back within a reasonable time, then 
that would be construed as an implied 
termination of the contract of hiring by 
the hirer. Asthe hirer had not acquired 
property in the truck at that critical date 
the owner could not have possibly derived 
any advantage by selling the truck since 
the track was his. own.’ There is no doubt 
the condition which gave liberty to 
the owner to sell the' truck by auction 
at any time two weeks after seizure, but 
that was subject to the proviso that if 
the sale resulted in realising sale proceeds 
exceeding the amount recoverable by thém 
including interest, ete., the surplus was to 
be paid to the hirer. But this condition 
cannot be construed as indicating transfer 
of property to tle hirer as soon as ‘it was 
.geized by the owners. A clause of this nature 
was contained in the agreement which 
came up for consideration in “McEntire 
V. Crossley Brothers (5) Lord Herschell while 
considering this part of the agreement 
observed that the clause was not inconsist- 
ent with the ownership remaining with 
the owners in the absence of a further 
clause providing that ifthe owner sells the 
chattel at a loss and the sale produces less 
than what would be due by the hirer, the 
owner could recover the balance. In such 
a contingency the noble Lord observed: 

“His only course ifhe contemplated such a result 
would be to determine not to sell but to keep 
possesion and to sue for damages for breach of 


contract or to prove for such damages.” see McEntire 
v Orossley Brothers (5). 


On a proper construction of the agree- 
ment, giving full effect to every material 
part of it, there appears to be no doubt 
that the parties did not contemplate trans- 
fer of property during the currency of 
the agreement of hiring and ifit is found 
on consideration of the facts of this case 
that the agreement terminated during this 
critical period, then the owner could only 
have the right to redume possession of the 
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truck and to sue not forthe price of the 
truck but only for recovering the hire 
money which might bave fallen into 
arrears before tie termination of the agree- 
ment coupled with a claim for damages 
as compensation for any logs occasioned to 
the owner in consequence on account of 
the hirer having broken his contract, 

Now turning to the facts ofthe case it 
would appearthat the hirer (defendant) 
sent the track to the plaintiff's workshop 
forrepairs on March 31, 1930 (see Ex. D-1). 
It had: been repaired by April 12, 1930, as 
is clear from Ex. D-2 dated April 12, 1930, 
but on account of some misunderstanding 
as to the charges for repairs, the plaintiff 
did not take it away. The plaintiff had, 


therefore, to ask the defendant by a 
notice (D-3) dated April 21, 1930, 
to ‘settle his account and take away 
the truck. In that notice the 


plaintiff clearly intimated to the defendant 
that if he failed to take away the truck, 
he would sell it by auction. , The defendant, 
as has been remarked by the lower Appellate 
Court, did not remove it in spite of the 
letter Ex. D-3. The defendant ought to 
have settled the plaintiff’s bill and paid 
off the arrears of instalments and removed 
the truck within a reasonable time, i. e. 
by the end of April 1930. He did not 
remove and the only inference that is 
deducible from his conduct is that he was 
not willing to perform- his part of the 
contract.’ Consequently the contract: must 
be deemed to have terminated on May 1, 
1930. 

The next question is what was the 
plaintiff's remedy ? As the property in the 
truck was not transferred to the defendant, 
he was not liable to pay the price of it. 
It must be noticed that condition No. 1 
(see page 42 paper-book) reserved to the 
defendant full liberty to terminate the 
contract of hiring by returning the vehicle 
to the plaintiff. In view of this condition 
the defendant must be deemed to have 
exercised his option to determine the cone 
tract on May 1, 1930, by which date he 
ought to have taken away the truck but 
failed to do so. It is with reference to 
this date that the defendant's liability 
must be determined. Under condition No. 2, 
the defendant was bound to keep the 
vehicle in thorough working order and 
good condition and further to indemnify 
the plaintiff sgainst loss by season of 
damage to the vehicle from any cause 
whatsoever. If on May 1, 1930, the defen- 


dant had clearly told the plaintiff that he 
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erminated the contract of hiring, he would 
have been liable to pay any charges which 
‘would be necessary to repair the vehicle 
60 as to restore it to ‘working order and 
good crndition” and to compensate the 
plaintiff for any loss caused by damage to 
the vehicle and further to pay off the 
arrears of the hire money. But the defen- 
dant would not beliable to pay the future 
instalments since the contract itself would 
come to an end on May 1, 1930. The 
defendant would not be entitled to the 
return of Rs. 500, the initial payment he 
had made. It was a payment of the first 
instalment of rent—not merely an advance 
of’ rent [see Auto Supply Co., Ltd. v. Raghu- 
natha Chetty {11)]. The defendant could 
not get back whatever amount he had already 
paid asrent. The plaintiff was, therefore, 
entitled to appropriate the amount of 
Rs 500. 

In view of the aforesaid considerations 
the defendant’s liability has now to be 
ascertained. The defendant himself sent 
the vehicle to the plaintiff's workshop and 
the plaintiff's repair-bill amounted to 
Rs. 41-20 excluding the labour charges 
(which have been rightly disallowed by 
the lower Appellate Court). As to the bill 
for Rs. 125, the defendant cannot be held 
liable to pay. The plaintiff carried out the 
repairs in March, 1931], that is to say, 
nearly one year ‘after the vehicle had 
come into his custody. The vehicle was 
the property of the plaintiff and it was 
his duty to bring any serious defects in 
it or any damage caused to it to the 
defendant’s notice within a reasonable 
‘time after it came into his possession. The 
lower Appellate Oourt was therefore right 
in disallowing the repairing charges of 
Rs. 125. 

The plaintiff was entitled to recover as 
follows:—Instalments due in 


February, March, April and Ma 


Rs. a. P. 
, 872128 0 





Bill for repairs made in April1930 ` 4l 8 0 
919 14 0 

Deduct repayment . 41911 0 
Balance dus to the plaintiff san 800 3 o 


The plaintiff's suit must, however, be 
dismissed as it is beyond limitation. The 
suit was substantially one for recovering 
hire of a vehicle and therefore governed 
bv Art." 50 of the Ist Schedule of ' the 
Limitation Act. As Ihave held the plain- 
tiff wag only entitled to recover the hire 
which had fallen into arrears on and 
‘ before May 1, 1930, his suit ought to have 
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been filed within 3 years from the various 
dates on which the hire became payable. 
He filed his suit on July 19, 1933, and it 
was consequently barred by time. 

The defendant's appeal (5. A. No. 223-B 
of 1935). succeeds and plaintiff's appeal 
(8. A. No 232-B of 1935) fails. The result 
is that the plaintiffs suit stands dismissed 


with costs in all the Oorts. Counsel's 
fees Rs. 50. 
8. Appeal allowed. 


PATNA HIGH COURT 
Civil Appeal No. 1010 of 1935- 
January 18, 1938 
MOHAMMAD Noor, J. 
Maharaja Bahadur RAM RANVIJAYA 
PRASAD SINGH—PLaIntiep—APPRLLANT 


VETEUS 
MUNI PANDE AND O0THERS— DEFENDANTS 
—-RESPONDENTS | 

Bihar Tenancy Act (VIII of 1934), ss, 105, 109—~ 
Withdrawal of application under a, 105—Subsequent 
suit on same matter is barred. 

Withdrawal of an application under e. 105 for 
settlement of fair rent of kabil-lagan land or of a 
suit under s 106, Bihar Tenancy Act, comes within 
the mischief of s 109 of the Act. Therefore the with- 
drawal of the application by the plaintiff debars the 
Civil Court from entertaining a suit on the same 
matter. 

Where the defendants deny in the case under s, 105 
the plaintiff's right to get any rent from them, and 
the plaintiff brings the suit more than12 years after 
the assertion of the hostile right to hold the land 
rent-free, the suit is barred by limitation.’ Reshes 
Case Law v. Satish Chandra Pal (1), Purna Chandra 
v. Narendra Nath(2) and Btrendra Kishore v. Roshan 
Khan (5), followed. Srinandan Prasad Singh v., 
Mithan Mahton (3) and Briendra Kishore v. Roshan 
Khan (5), referred to. < 

O. A. from the appellate decree of the 
Additional District Judge, Shahabad, 
Arrah, dated September 9, 1935. 

Messrs. S. M. Mullick and B. P. Sinha, 


for the Appellant. 


Judgment —This second appeal is .by 
the plaintiff whose suit for assessment of 
fair and equitable rent of kabil-lagan land 
appertaining to khata No. 53 of village 
Karanpura and for recovery of damages 
for useand occupation of the same has 
been dismissed by both tHe Oourts below. 
The plaintiff is the sixteen annas proprietor 
of the village and during -the settlement 
operations of the villagein the year 1913, 
the land involved in the suit was recorded 
as kabil-lagan. The plaintiff filed an appli- 
cation before the Settlement Officer under 
s. 105, Bihar Tenancy Act, for settlement 
of fairrent of the land., The defendants 
denied the plaintiff's right to getany rent 
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fixed on the land. Thereupon the plaintiff 
withdrew his application with leave to bring 
a fresh suit. Hedid not bring any suit 
till the year 1933 when the present suit was 
instituted. The learned Munsif dismissed 
the suit. Apart from deciding other issues 
which are not necessary for the purpose of 
thig appeal, ke held that s. 109, Bihar 
Tenancy Act, was a bar to the suit. He also 
held that as the defendants denied so far 
back as 1913 the plaintiff's right to get rent 
of the land, the plaintiff's suit was barred 
_bylimitation. The plaintiff appealed and 
the learned District Judge has dismissed 
his appeal on the ground that s. 109, Bihar 
Tenancy Act was a bar to the plaintiff's 
Claim. He did not decide other issues in- 
volved in the suit which were decided by 
the learned Munsif. 

It is settled law now that withdrawal of 
an application under s. 105 cr of a suit 
under 8. 106, Bihar Tenancy Act, comes 
within the mischief ofs. 109 of the Act. 
There was some conflict of decisions in this 
respect, but the question was settled at rest 
by the decision of the Privy Oouncil . in 
Reshee Case Law v. Satish Chandra Pal (1), 
where their Lordships approved the Full 
Bench decision of the Oalcutta High Gourt 
in Purna Chandrav. Narendra Nath (2). 
Therefore the withdrawal of the application 
by the plaintiff debars the Oivil Court from 
entertaining a suit on the same matter. No 
doubt this section will not apply if the 
subject-matter of the suit is different from 
the subject-matter of the application. This 
was the view taken in Srinandan Prasad 
Singh v. Mithan Mahton (3), wherein by 
{mplication, though not expressly, a decision 
of a learned Judge of this Court in Kan- 
dhaya Lal v. Sheotahal Ahir (4), was dis- 
sented from. In both these cases, the ques- 
Kion was about the enhancement of the rent. 
Kt was held in Srinandan ' Prasad Singh v. 
Mithan Mahton (3), that the landlord is en- 
itled to sue for enhancement after 15 years 
$ the withdrawal of application for settle- 
nent of rent under 8. 10501 the Actas a 
andlord has a fresh right to sue for en- 
«ancement after every 15 years. The only 
uestion, therefore, is whether the present 
‘ait relates to the same matter as the ap- 
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plication under s. 105 of the Act which was 
withdrawn. [am constrained to hold that 
Fixing a fair rent stands upon a 
different footing fromthe enhancement of 
the rent, Once the Court refuses to fix rent 
ona kabil lagan land, a subsequent suit 
for the same reliefis not maintainable and 
willbe barred by res judicata. Therefore 
if the plaintiff withdrewthe suit for settle- 
ment of rent and did not bring a fresh suit 
for which he got leave within the time 
allowed by law, his right to have a rent 
fixed is, in my opinion, barred forever. In 
this case there is another difficulty in the 
way of the plaintiff. It appears that in the 
written statement of the case, under s. 105 
of the Act, the defendant had denied the 
plaintiff's right to get any rent in respect of 
the land in suit. Since then, the defen- 
dant’s possession over the land must be 
held to have been in assertion of aright to 
hold the land rent-free, and as more than 
12 years have expired since then the plainte 
iff's suit is obviously barred. The learned 
Munsif relied upon a decision of the Oalcutta 
High Court in Birendra Kishore v, Roshan 
Khan (5), where in similar circumstances 
it was held that inasmech as a complete 
hostile right was claimed bythe defendants 
tothe knowledge ofthe plaintifs and no 
suit was brought until more than 12 years 
after the suit as framed was barred by 
limitation. In my opinion, therefore, the 
decrees of the Courts below are correct. 

The result is that the appeal is dismissed. 
As there was no appearance on behalf of 
the respondents, I make no order for costs. 
I certify that this isa fit case for Letters 


Patent Appeal. | 
D. Appeal dismissed. 


(5) 39 O 453; 18 Ind. Oas. 518; 15 OL J 205; 16 O W 
N 931n. 
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MADRAS HIGH COURT 
Oivil Revision Petition No. 1314 
of 1936 
Angust 13, 1937 
V AZADAOHARIAR, J. 
KALIAPERU MAL PILLAI— 
PETITIONER 
verTsBus 
VISALAKSHMI AOQHI--RASPONDENT 
Contract Act (IX of 1872), a3. 148, 149—Plaintt7 
arranging with defendant to get mads certajn jewels 
from goldsmiths working in defendant's house— 
Every evening plaintiff receiving from goldsmith 
half made jewels, putting themin box given by 
defendant for her use, keeping bor sm rbom and 
taking key in possession—Jewels found missing 
—Suit by plaintif against defendant for - re- 


hi 
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covery of value of jewels — Defendant held was 
not bailee. 
. _ The plaintiff arranged that certain jewels which 
she desired to be made should be got made by 
certain goldsmiths working in the defendant's 
house. She used to attend every day inthe defen- 
dant’s house during the time that the goldsmiths 
were at work, Every evening ae soon as the gold- 
smitos’ work for the day was over, the plaintiff used 
to receive the half made jewels from the gold- 
smiths, put them into a box which the defendant 
ad given her for her use and put the box in a 
room in the defendant's house. Even the key of that 
room was kept in the plaintiff's possession, One 
morning, when the plaintiff went into the room to 
take out the jewels forfurther work, the jewels 
were found missing. In a suit by the plaintiff to 
recover the value ofthe jewels from the defendant: 
Heid, that the mere leaving of the borin a room 
in the defendant's house, when the plaintiff herself 
took away the key of that room, could not amount to 
delivery within the meaning of the provision in 
8. 149 and a, 148, Contract Act, and the defendant, 
therefore, could not be regarded as a bailee in respect 
ofthe gold or the half finished jewels. Oonsaquently 
he was not liable for the value. 


O. R. P. against the desree of the Sab- 
Toi Mayavaram, in 8. O. B. No. 124 of 


Mr. V.Viswanatha Sastri, for the Peti- 
tioner. 

Messrs. N. S. Mani and K. V. Sesha 
Iyengar, for the Respondent. 

Order.—Much as I sympathise with the 
plaintiff, [ am unable to hold that the 
circumstances wiaclosed by the evidence 
warrant the decree which the lower Court 
has passed against the defendant. The 
question is whether the defendant can be 
charged as a bailee and made liable for 
the loss of some gold belonging to the 
plaintiff. The evidence shows tbat the 
plaintiff arranged that-certain jewels which 
she desired to be made should be got made 
. by certain goldsmiths working ın the 
defendant's house, apparently because there 
was mctre convenient accommodation there. 
The plaintiff admits thet she used to attend 
every day in the defendant's 
the time that the goldsmiths were at work. 
It ia true that even according to the defend- 
‘-ants written statement, he received at the 
outset two old jewels from the plaintiff for 
the purpose of being melted into gold and 
being utilized forthe making of the new 
jewels; but any bailment that could be 
gathered from that admission must be 


taken to have come to an end as goon ag. 


the plaintiff was put in possession of the 
melted gold.’ There is nothing in the evi- 
dence to suggest that the. gold that thus 
came into the plaintiff's possession was ever 
thereafter “delivered” to the defendant by 
the plaintiff. All that theevidence discloses 
is that*every evening, ab scon as the gold- 
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Smiths’ work for the day was over, the 
plaintif used to receive the half made 
jewels from the goldsmiths, put .them into 
a box which the defendant had giveh her 
for her use and putthe box ina room in 
the defendant's house. One ofthe plaintiff's 
witnesses adds that even the key of that 
room was képt in the plaintiff's possession. 
On these facts, I do not see my way to hold 
that the defendant can be regarded “asa 
bailee in respect of the gold or the half 
finished jewels. pi 

Underthe provisions of ss. 148 and 149, 
Oontract Act, delivery is necessary to con- 
stitute the bailment. It is true that the 
delivery may be made by doing anything 
which has the effect of putting the goods 
in the possession of -the intended bailee; 
but the mere leaving of the boxin a room, 
in the defendant's house, when the plaintiff 
herself took away the key of that “room, 
cannot certainly amount to delivery within 


the meaning of the provision in s. 149. If 
‘on those facts the plaintiff wanted to fasten 


a liability upon the defendant for the loss 
of the goods, she must make out am 
affirmative ground of liability, and cannot 
ask the Court to treat-.the defendant as » 
bajlee and throw upon him the” onus of 
accounting for the loss ofthe jewels, The 
evidence shows that one morning, when the 
‘plaintiff went into the room to take. out the 
jewels for further work, the jewels were 
found missing. It is not the plaintiff's 
case that on the previous day she handedi 
over the unfinished jewels to. the. defendant. 
I cannot agree with the contention of the 
learned Ooungel for the respondent that 
because in the first instance the old jewels 
were handed over to the defendant the 
bailment thereby constituted continued for 
all time. Every day when the unfinished 
jewels were handed back by the goldsmiths 
to the plaintiff, the jewels cdme back tc 
her possessicn and if at the later stages she 
desires to throw upon the defendant the 
onus of exonerating himself from the obliga 
tions of a _bailee, she, must prove some act: 
whereby the articles could be held to hav» 
gone into the defendant's possession. I fin« 
no such proof in the present case. 

In these circumstances I do not think i 
necessary’to consider, whether, even if th: 


defendant could be regarded as a bailee, th 
“circumstances are such as to protect hip 


under ss. 15]'and'152, Contract Act. I muse 
however, observe that I see nothing what 
everin the evidence and in the circum 
stances of the case to .warrant the learner 
Judge's suggestion that “itis not unlikel 
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that the defendant appropriated the property 
and made a show of theft in his house”. 
Though the plaintiff denies any knowledge 
of the defendant having complained of theft 
in his house, her second witness admits 
that the defendant did complain of a theft 
and that the plaintiff was also aware of such 
complaint. But in the view that I have 
taken that no bailment has been proved, it 
"is unnecessary to consider this question 
further. The revision petition must be 
allowed and the decree of the lower Court 
set aside. The petitioner will be entitled 
to his costs in this Oourt; butI direct that 
in the lower Oourt each perty will bear his 
costs. 

N =3. Petition allowed, 
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RANGOON HIGH COURT 
Orjminal Appeal No. 1331 of 1937 
December 1, 1937 
r Mossy AND DŪNKIBY, JJ. 
NGA AUNG NYUN-—APPHLLANT 


- Versus 

Tos KING—Opposits PARTY 
-Oriminal triel—Murder—Fact that injury caused 
wasin fact sufficient in ordinary course of nature to 
cause death, tf sufficient to establish murder — Inten- 
tion to cause such injury, if must be proved. 

Oases of ‘homicide cannot be decided by adherence 
. to mechanical rules; the decision in eachcase must 
depend upon the knowledge and intention with which 
the injuries were inflicted, and the knowledge and 
the intention of the culprit must be judged with 
reference’ to the particular circumstances of, each case, 
and in aniving.at a decision on this crucial point 
reported cases „csn be of very little assistance. To 
establish the offence of murder, it is not sufficient 
that the injury inflicted was in fact sufficient in the 
ordinary course of nature to cause death: it must 
further be proved that the assailant intended to 
cause aninjury of this kind. King v. Abor Ahmad 
(1), relied on : 

“Where it is doubtful whether the accused had the 
intention of causing amy sufficient in the ordinary 
course of nature to cause death, he must be given the 
benefit of this doubt; ablow inflicted with a sharp- 
edgéd weapon with such violence as to sever com- 
pletely the upper arm is one which is intended to 
cause such bodily injury as is likely to cause death 
and constitutes an offence of culpable homicide not 
ananing to murder under cl. (l)ofs. 304, Penal 

6. ' 

Or. A. from an order of the Sessions 
Judge, Myingyan, 
1937. A 

Mr. Tun Shein, for the Appellant. ._.- 

Mr. Tun Byu, the, Government: Adyocate, 
for the King. < 
: Dunkley, J.—The 


l 
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of Ma Min Kalay and her husband Maung 
San Mya (P. W. No. 2) Ma Shwe U, whose 
death forms the subject-matter of the 
principal charge against the appellant, was 
their daughter. About three months after 
the appellant arrived at Phettaw, he eloped 
with one Ma Bein Ma but brought her 
back to her parents’ house after a few 
days. Six months later he married Ma 
Bein Ma and went and lived in her 
parents’ house, but he remained on jnti- 
mate terms with Ma Shwe U’s family. On 
July 2, 1937, he eloped with Ma Shwe U, 
and as she was under 13 years of age, her 


_parents made a report of kidnapping against 


the appellant, to the Folice, who recovered 
Ma Shwe U and arrested the appellant. 
Some days later the appellant was released 
On the evening of July 13, 
about dusk, while Ma Shwe U was lying 
in bed in the inner room of her parents’ 
house, Ma Min Kalay was sitting on the 
verandah smoking and Maung San Mya 
was in the kitchen cooking the dinner, a 
man came into the house by the front and 
cut Ma Min Kaley on her left upper arm 
with a da. He then entered the bede 
room and cut Ma Snawe U on the upper 
third of her left arm as she lay in bed; 
and as he was leaving the house he was 
confronted by San Mya, who had come out 
of the kitchen on hearing the cries of his 
wife and danghter, and he cut San Mya 
also on the left upper arm. Then he made 
his escape followed by San Mya, who was 
brought back to the- house by neighbours 
who came to the scene, . 

There can. be no doubt as to the identity 
of the appellant as being the assailant who 
inflicted injuries with ada on these three 
persons. He was immediately denounced by 
Ma Min Kalay, Ma Shwe U and Maung 
San Mya. Their cries, stating that they 
had been cut by Maung Aung Nyun with a 
da, were heard by their neighbours, Ma 
Naing (P. W. No. 3), Ma Thein Me(P. W. 
No. 4), Maung Pan Nyo (P. W. No. 5) and 
Maung Phu Nyo (P. W. No. 6). These 
witnesses have all deposed that when they 
hurried to the scene on hearing the cries, 
they saw and identified the appellant, 
carrying a da, running away from the 
direction of-Maung San Mya's house. Ma 
Shwe U, Ma Min Kalay and Maung San 
Mya denounced the appellant to the head- 
man when the latter made’ enquiries im- 
mediately after the occurrence, and at the 
game. time the other witnesses informed the 
headman that’ they Had indentified the 
appellant. The appellant’s-defenge is that he 
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had been denounced on suspicion because he 
had eloped with Ma Shwe U; but this 
elopsement and the subsequent criminal 
charge against him form a motive for the 
crime. The only matter which can be 
alleged against the evidence of these 
witnesses is that they are related to the 
deceased, but one of the witnesses, Maung 
Phu Nyo, isnot related. The evidence of the 
two witnesses called for the defence, one of 
whom is the appellant's own sister, does not 
help the appellant, because the witnesses 
are unable to depose with certainty that 
the events of which they speak occurred 
on- the same evening as this attack on Ma 
Shwe U and her parents. It has been 
proved beyond doubt that the appellant 
was the assailant of these three persons. 
In regard to the injuries inflicted on Ma 
Min Kalay and Maung San Mya, the 
appellant has been convicted on two 
separate charges under s. 326, Penal Oode, 
but the learned Sessions Judge wrongly 
refrained from passing any sentence in 
respect of these convictions, The medical 
evidence shows that the bones of the left 
upper arm of both Ma Min Kalay and 
= Maung San Mya were cat, and therefore 

-the convictions are correct. The appellant 
is sentenced to undergo rigorous imprison- 
ment for a term of five years for each of 
these offences. Theinjuries on Ma Shwe U 
were more serious. There were two wounds 
caused by the same blow. Her left arm 
was completely severed, except for a small 
piece of tissue on the inner side. The 
weapcn also penetrated the left side of the 
chest at the back and caused a superficial 
injury to the spleen. She was admitted 
into ihe Myingyan hospital at 3 o'clock 
in the morning on July 14, and died 
at 7-50 a. M. on the same day. For 
causing the death of Ma Shwe. U the 
appellant has been convicted of the offence 
of murder and sentenced to death. 

In my opinion the offence of murder 
was not committed by the appellant. I 
must not be understood to say thatin no 
case could the causing of death by an 
injury of this kind amount to murder, for, 
it is easy to imagine circumstances in 
which tke infliction of such an injury 
would clearly amount to murder. Oases 
of homicide cannot be decided by adherence 
to mechanical rules; the decision in each 
case must depend upcn the knowledge and 
intention with which the injuries were 
inflicted, and the knowledge and the inten- 
tion of the culprit must be judged with 
reference to the particular circumstances 
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of each case, and in arriving at a decision 
on this crucial point reported cases can 
be of very little assistance. In the present 
case, the girl Ma Shwe U was obviously 
attacked while she was lying in bed 
on her right side. She was at the mercy 
of her assailant. If be had intended to 
cause her death, or tocause to her bodily 
injary sufficient in tke ordimary course ‘of 
nature to cause death, surely he would 
have inflicted his blow on her head or 
neck, and would probabiy have repeated 
his blow several times; whereas he actual- 
ly cut her once only and aimed the blow 
at her upper arm. To establish the offence 
of murder, it is not sufficient that the 
injury inflicted was in fact sufficient in the 
ordinary course of nature to cause death; 
it must further be proved that ihe assail- 
ant intended to cause an injury of this 
kind: Per Roberts, O. J. in King Y. Abor 
Ahmed (1) at p. 390%. Inthe particular 
circumstances of the present case it is 
doubtful whether the appellant had the 
intention of causing injury sufficient in the 
ordinary course of nature to cause death 
and the appellant must be given the benefit 
. The nature of the’ injary 
inflicted on Ma Shwe U does, however, make - 
it clear that the appellant intended to cause 
such bcdily injury as was likely to cause 
death; a blow inflicted with a sharp-edged 
weapon with suck violence as to sever 
completly the upper arm could not. be 
inflicted with any less intention. The 
offence committed by the appellant was 
therefore the offence of culpable homicide 
not amounting to murder, under cl. 1 of 
s. 304, Penal Oode. The conviction and 
sentence under s. 302, Penal Oode, are 
therefore set aside, end instead thereof the 
appellant is convicted of an offence under 
s. 304, cl. 1. In view of the brutality of 
his attack on this defenceless girl, the 
appellant deserves the maximum panish- 
ment under that section, and consequently 
he is sentenced to undergo transportation 
for life. It is directed that the three sen- 
tences shal] run concurrently. The sentence 
of death is not confirmed. 

Mosely, J.—I agree. It may be instruc 
tive to give an example of a case where 
the intention was to causa an injury sufi- 
cient in the ordinary course of nature to 
cause death, but the injury wa3 one which 
might not, in some cases, have caused 
death but happened to cause death. That 

(1) 1937 Rang. 384; 171 Ind, Oas. 574; AI R 1937 
Rang 396; 38 Or, L J 1097; 10 R Rang 165. : 
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is tosay it is the*intention which has to 
be looked to, as was said in King v. Abor 
Ahmed (1) at p. 390 and 391%. If, for 
example, a man is bound and lyirg helpless 
on a table with his arms outstretched, and 
the assailant says to a by-stander, ‘I will 
lop off his arms,” and proceeds to cut the 
man severely on cne arm, but is interrupted 
and prevented from achieving his full 
intention, andif the wound inflicted hap 
pens to cause death, for example, by gang: 
rence supervening, then the case will fall 
under cl. 3 of s. 300, Penal Code, and the 
assailant will be guilty of murder, though 
in Many cases such an injury might not 
have proved sufficient in the ordinary 
course of nature to cause death. 
B. Order accordingly. 


*Pages of 1937 Rang —| Ed.) 





PATNA HIGH COURT 
Civil Appeal No. 579 of 1935 
November 23, 1937 
FazL ALI AND Rowzanp, JJ. 
PAT IRAM— APPELLANT 
TETEUS 
LAHERIA SARAI CENTRAL CO- 

OPERATIVE BANK, LTD.—RESPCNDENT 
Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 91, 92,93, 100 —Judgment-debtor having no sale- 
able interest in property—Auction-purchaser suing 
decree-holder for refund of purchase money-~Main- 
tainabiltty of—His remedy—Proceeding under 
0. XXI, r. 100— Nature of—Decision, if final. 

There is no guarantee of title in a Court sale, 
Where it is fonnd thatthe judgment-debtor has no 
saleable interest in the property sold, the suction- 
purchaser has only one remedy and that is by way of 
an application under O XXI, r. 91, O. P. O. and after 
getting the sale set aside ge such application, he 
may then apply under r. 93 for an order for re 
payment of his p money But on his failure 
to apply under O, XXI, r 9], after the confirmation 
of the sale under O. XXI, r. #2 (3),-mo suit for the 
re-payment of his purchase money is maintainable. 
Kameshwar Singh v. Bansidhar Marwari (2) and 
Surendra Kumar nak v. Srichand Mahata (10), 
relied on, Nagendra Nath Ghosh v. Sambhu Nath 
Pandey (1), approved. 

[Oase-law referred to.] ; 

A decision of the Court in a summary proceeding 
under O, XXI, r. 100, Oivil Procedure Code, is not 
strictly speaking s decision as to titleand is also 
not necessarily final af 

O. A. from the decision ofthe District 
Judge, Darbhanga, dated February 28, 1935. 

Messrs. S. K. Mitra and R. Misra, for 


the Appellant. 
Mesars. B. N., Mitter and J. C. Sinha, 
for the Respondent. ` 
Rowland, J—The appellant was an 
auction~purchaser at a sale in course of 
Execution’ Case No, 75 of 1928 in the 
Munsif's Court .gt Darbhanga Four lots 
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of property were put up for salé on Octo- 
ber 2, 1928, ona decree obtained by the 
Laberia Sarai Central Co-operative Bank, 
Limited, against certain judgment-debtors. 
The plaintiff-appellant became the auction- 
purchaser of 5 bighas 8 kathas and 17 dhurg 
of land over, which he obtained delivery 
of possession on November 12, 1928. Six 
claim cases under O. XXI, r. 100, were 
presented and were decided on July 4, 
193i, with the following result: The first 
lot purchased by the plaintiff at the sale 
was 5 bighas 11 kathas for Rs, 11. The 
Court found that the judgment-debtor had 
no title to this lot. The second was 2 
bighas 1 katha 5 dhurs which the plain- 
tiff purchased at Rs. 410 and the Court 
found that the judgment-debtor had no 
title to this. The third was 7 kathas 7 
dhurs purchased for Rs. 42 and the Court 
found that the judgment debtor had title 
to 18 dhurs only and the fourth lot was 2 
bighas 14 kathas 9 dhurs, the auction price 
of which was Rs. 360 and the Oourt found 
that the judgment-debtor hada good title 
to lbtgha 14 kathas and 12 dhurs only of 
this. Having lost so much of the property 
purchased by him, the plaintiff applied to 
the executing Court on September 24, for 
re-payment of the purchase money of 
the lots to which the jud&ment-debtor had 
been held to have no title from the former 
decree-holder Laheria Sarai Central Uc- 
operative Bank. The application was re- 
fused on April 22, 1932, taking thé view 
that his remedy was by a regular suit. He 
instituted a regular suit on December 16, 
1932, impleading the bank, that is to say, 
the decree-holder of the former suit but 
not the judgment-debtors. The suit was 
dismissed by both the Courts, the District 
Judge holding that such a suit did not lie; 
that in such a case as the present when 
the judgment-debtor is found to have had 
no saleable interest in the praperty sold, 
his remedy is to apply to have the sale set 
aside under O. XXI, r. 91, Civil Procedure 
Oode, failing which an order contirmiag the 
sale is to be made under O. XXI, r. 92, 
and ag sab-cl. (3) of that Rule bars any 
suit to set aside an order made under this 
Rule, no such suit is maintainable at the 
instance of a person. against whom such an 
order is made. en - 
The position is on all fours with that 
which was considered in Nagendra Nath 
Ghosh v. Sambhu Nath Pandey: (1) where 


‘the view is taken after a consideration of 


1) 3 Pat. 947; 88 Ind. Ogs.219; A IR 1925 P 
108; 6 P L T 768, io ae a 
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numerous authorities and an examination 
of the relevant provisions of the Code and 
the previous enactments beginning from 
Regulation VIT of 1825 that under the 
present Oode auction-purchaser has only one 
remedy and that is by way of an applica- 
tion under O. XXI, r. 91, and after getting 
the sale set aside upon such application, he 
may then apply under r.93 for an order 
for re payment of his purchase money. 


For the appellant, it is contended that 
the correctness of that decision ought to be 
re-examined in the light of the Full Bench 
decisions of the Madras High Oourt in 
V. Macha Koundan vy. Kottora Koundan 
(2) a Full Bench decision of the Chief Court 
of Ondh in Bahadur Singh v. Ramphal (3) 
and of a Full Bench decision of the Allah- 
abad High Court in Bindeshari Pershad 
Tiwari v. Badal Stngh (4) and finally a 
Full Bench decision of the Lahore High 
Court in Mehr Chand v. Milkht Ram (5). 
Reference has also been made to some 
decisions of this Court. The decisions of 
this Court are in Khetro Mohon Datt v. 
Dilwar (6), Radha Kishun Lal v. Kashi 
Lal (7) and Firm Ganga Ram Gulraj Ram 
v. Muktiram Marwari (8). Ido not think 
the decision in Khetro Mohon Dati V, 
- Dilwar (6) has very much bearing on the 
case before us... It was merely observed 
. where the auction purchaser discovered that 
` his jndgment-debtor had no title and this 
fact had been known before the sale to the 
decree-holder who fraudulently concealed 
the fact and thereby misled and defrauded 
auction-purchaser, the latter would be 
entitled to recover the purchase money by 
a suit. In similar circumstances there was 
a similar result in Kameshwar Singh v. 
Bansidhar Marwari (9); but in the jud gment 
of that case the correctness of decision in 
Nagendra Nath Ghosh v. Sanbhu Pandey 
(1) was not questioned. In fact my learned 
brother who himself decided the case said 


(2) 59 M 202; 159 Ind. Oas 625, (1935: M W N 1023; 
42 L W 866; 689M LJ750.8 R M521; A IR 1936 
Mad. 50. 

(3) 5 Luck 552;124 Ind. Gas 641; A I R 1930 Oudh. 
148; 7OW N 939: Ind. Rul (19380) ‘Oudh 957. 

(4) 45 A 369; 74 Ind. Oss. 873; AI R 1973 All. 394; 
S1A L J 288 (F B), 

(5) 13 Lah. 618; 138 Ind. Cas. 47; A I R 1833 Leh, 
401; 33 P L R 849; Ind Rul. (1932) ‘Lah. 396. 


9 3 P LJ 516; 46 Ind. Oas. 6l4; A IR1918 Pat, 


x 2 Ue aes 76 Ind, Oas. 927; A I R 1924 Pat. 273; 


= 11 Pat,250; 184 Ind. Oas, 616; AI R 1931 Pat. 
405; I2PL T 639; Ind. Rul. (1931) Pat. 472. 

(9) 16 Pat. 196; 166 Ind. Cas 703; A IR1937 Pat. 
533; 18 P LT 32; 9 R P $39; 3B R 212, 
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that as at present advised he found no 
justi6cation for holding a contrary view. 
The decisions in Radha Kishun Lal v, Kashi 
Lal (7) and Firm Ganga Ram Gulraj 
Ram Y. Muktiram Marwari (8) tend to 
support the contention of the appellant and 
we have been pressed, in view of those 
decisicns and of the Full Bench decisions of 
other Courts which I have ‘citéd, to make 
a reference of this case tosa Full Bench. 
But there has already been a reference to 
a Full Bench on a point almost identical 
with that which we have to decide here 
and the Full Bench of this Court in 
Surendra Kumar Singh v. Srichand Mahata 
(10) accepting as correct the view of law 
taken by Kulwant Sahay, J. in Nagendra 
Nath Ghosh v. Sambbu Nath Pandey (1) 
adhered to the view thatin a Court sale 
there is no guarantee of title and. answered 
the first of the questions propounded by 
the referring Judges in the following 
terms: 

“A sale of immovable property in which the 
judgment-debtor has no interest atthe date of the 
sale is not a nullity in the sense of being beyond 
the jurisdiction of the AE Court or void as 
between. the judgment-debtor and the decree-holder 
auction-purchager.” 

The particular case which the Full Bench 
were O e, was one in which the 

imself had heen the 
auction-purchsser and sought to resume 
execution of his decree as if there had been 
no sale and he could ignore the entry of 
satisfaction of the decree: made in pursu- 
ance of the sale and of the set-cf of the 
purchase money. In the case before us the 
auction-purchaser is a,third party, but the 
principles on which toe Full Bench deci- 
sion is based adequately cover the case we 
are considering. Lam of opinion that the 
law is correctly stated in the decision‘in 
Nagendra Nath Ghosh v. Sambhu Nath 


‘Pandey (1) with the reasoning in which I 


respectfully agree and there is no occasion 
to refer this case toa Full Bench. I would 
dismirs the appeal with costs. 

Fazi All, J.—The question raised in 
this appeal is an important one but it has 
béen fully discussed by Kulwant Sahay, J. 
in Nagendra Nath Ghosh v. Sambhu Nath 
Pandey (1) and even after hearing the 
very able arguments advanced by the 
learned Advocate appearing for the parties 
and considering the numerous authorities 
cited before us, I am unable to change the 
opinion which I exprsssed in Kameshwar 
Singh v. Bansidhar Marwari (9); Kulwant 


(10) 16 P L T 968; 160 Ind. Oas. 1049; AIR 1936 
Pat. 7; 15 Pat, 308; 2 B R 271;8 R P 405, 
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Sahay, J. has in his elaborate judgment 
after comparing the provisions of the old 
Civil, Procedure Code of 1882 with the Code 
of 1908 pointed out that though the auction- 
purchaser could, by reason of the specific 
provisions of s. 315 of the old Gode, claim 
a refund of the purchase money in those 
cases where.it;was found that the judgment: 


debtor had no saleable interest in the pro- 


perty purchased by him (the auction-pur 
chaser), he cannot recover the money now 
because there is no provision in the new 
Code corresponding to s. 315 of thé Code 
of 1882. This view has been criticized 
in certain later Full Bench decisions of the 
other High Courts on the ground that a 
Code which regulates procédure could not 
create & right of action which did not 
otherwise exist. It must, however, be pointed 
out. that even when the Code of 1882 was 
in force, it was doubted in several cases 
as to whether the auction purchaser would 
have had a right of action against the 
decree-holder apart from the specific pro- 
Visions to be found ins. 315 of the Oode. 
In this connection I shall merely refer to 
the following observations made by 
Straight, J. in his order referring the case 
in Munna Singh v. Gajadhar Singh (11) to 
the Fall Bench: 

“It is to be observed that an unusual course has 
been adopted -in this latter paragraph of introduc- 
ing into a Oode regulating procedure a novel end 
somewhat startling declaration of substantive law. 
Now, no doubt according to the Contract Law of 
thiscountry a purchaser by private sale can hold 
the seller responsible for any loss he may sustain 
if through thé invalidity of the latter's title to 
sell, the former is deprived of his purchase. It 
may be that the framers of the Oode of 1877 had 
this present to their minds when they introduced 
the innovation in s. $15, and contemplated placing 

urchasers by public and private sales upon the same 

ting, though it is to be noticed that while in 
the -čase of private sale the buyer is to be recouped 
for any loss he has sustained, that is to say, his 
Bolatium is to be in the shape of damages, in 
the case of a public sale of immovable property 
the auction-purchaser shall be entitled to receive 
back his purchase money.” 

Before a party can be said to have a 
right of action, it must be shown that he 
has a cause of action. The decree-holder 
can by no stretch of reasoning be said to 
be the vendor of the auction-purchaser 
and there being no privity of contract 
between them, one cannot deal with their 
respective Tights as if they were parties to 
a private sale. In a private sale the ven- 
dor sells what he represents to be his own 
property and therefore he is expected to 
know the defects in his own titie. In a 
sale, however, which is brought about 

(L1) 5 A577; A W N 1883, 130, 
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through the intervention of the Court, the 
decree-holder purports to sell waich does 
not belong to himself but to a stranger. 
There is ho doubt a representation by him 
to the Oourt in his petition for execution 
that the property against which he wishes 
to proceed belongs to'his judgment-debtor 
but the representation is subject to the 
qualification that it is made only to the 
best of his knowledge and belief. The 
procedure which follows the filing of the 
execution petition is. usually an elaborate 
one and before the property is sold, the sale 
is widely advertised, and if any claim is pree 
ferred by a third party, it has to be investi- 
gated before the sale takes place. | The 
result ig that the Oourt purports to sell 
nothing more .than what appears upon 
reasonable enquiry to be the property of 
the judgment-debtor and the auction-pur 
chaser buys what is ın -common legal par- 
lance described as the right, title and 
interest Of the judgment-debtor. How can 
it be held: in. these circumstances that the 
decree-holder offers an unqualified guaran- 
tee “as to the good title of the judgment- 
debtor or that the auction-purchaser should 
have.a right of action against the decres- 
holder, if it transpires that the judgment- 
debtor - has no saleable interest in the 
property. It is true that, the proceeds af 
the sale are either wholly or in part appro- 
priated. ‘by the decree-holder but it.must be 
remembered that he gives up the whole 
or part of his decree as the case may be 
in lieu: thereof. .The position therefore 
after the sale is really this: The decree- 
holder’s decree 18 satisfied by the sale of 
a property which does not belong to the 
judgment-debtor and the decree-hoider has 
no power to proceed against the judgment- 
debtor inasmuch as the sale has become 
absolute. In such circumstances if there 
can be any equity in favour of the auction- 
purchaser, there ought to be a correspond- 
ing remedy available to the decree-holder 
to proceed against the judgment-debtor 
who is the only person benefited by the 
transacuon. 

Before concluding my judgment, I should 
like to point out that the facts of the pre- 
sent case do not warrant the relief claimed 
by the appellant. As my learned brother 
has pointed out, the. present suit was 
brought by the plaintif after an order had 
been made in favour of the object under 
O. XXI, r. 100. Now, a decision of the 
Court in a summary proceeding or under 
O. KAI, r. 100, is strictly speaking not a 
decision as to title and is also aot neces- 
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sarily Anala Under the law such a decision 
may be brought into question by a suit 
under O. XX1, r. 103. The plaintiff did not 
bring any such suit and he cannot, there- 
fore, ask the Oourt to hold as a fact, merely 
upon the basis of an order passed in a 
summary proceeding, that the judgment- 
debtor had no saleable interest in the pro- 
-perty. L therefore agree with my learned 
brother that the appeal must be dismissed 
with costs. 


Das Appeal dismissed. 





RANGOON HIGH COURT 
Criminal Miscellaneous Application 
No. 34 of 1937 
Macgney, J. 
U PO MYA—APPLIOANT 
versus 

Tun KING—RBSPONDENT 
Legal Practitioner — ant of, while defending 
son —Practice—Duty of Court-—Hapense even tf 
considerable must be sncurred for proper adminis- 
tration of justice — Criminal trial—Transfer— 
Magistrate showing far too much haste tn trial of 
case-~He failing to give opportunity to accused to 
engage proper legal assistance —Accused can get hrs 


case transferred. 

A Pleader defending a person has to do more 
than go through the record. He has to go through 
all the prosecution evidence, find out what defence 
may best be set up and what means there exist for 


tting up that defence. 
is if considerabl expense is incurred by the 
State in the proper administration of justice, yet 
thatexpense must be incurred and injustice must 
not be perpetrated simply becausa justice is 


Where the Magistrate has displayed far too much 
haste in the trialof the case andhas wrongly 
failed to give the accused opportunity to engage 
such legal sasistance as he thought proper, the con- 
duct of the Magistrate though not inspired by any 
unfair motives is such as to fill the mind ot the 
accused not unreasonably with an apprehengion that 
he will not secure s iair and impartial trial before 
him and the accused therefore can get his case 
transferied to another Magistrate, 

Mr. Wellington, for the Applicant. 

Mr. Myint Thein, the Officiating Govern- 
ment Advocate, for the King. 

Order.—This isan application by U Po 
Mya for the transfer ot Criminal Regular 
Trial No. 52 of 19386 of the Court of the 
Second Additional Magistrate of Kyaukpyu 
tothe Court ofthe District Magistrate of 
Kyaukpyu or apy other competent Magis- 
trate at Akyab for trial. 

“In this case U Po Mya has been charged 
with abetment of dacoity, a very serious 
matter for anybody, and not less so for U 
Po Mya, who, L understand, is a member of 
the House of Representatives. The 
charge has connection, with the removal of 


d 
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certain rice which had been collected for 
distribution to persons suffering from the 
effects of a cyclone which had visited those 
parts. . 

The case commenced on August 8, 1936, 
before the District Magistrate but it was 
transferred to the Gourt of the Second 
Additional Magistrate. U Po Myahad not 
yet appeared before the Court. He had on 
August 22, 1936, applied to this Court for 
the transfer of the case bo some other 
District than Kyaukpyu. ‘This application 
was dealt with in Oriminal Miscellaneous 
Application No. 35 of 1936 but that was dis- 
missed as being withdrawn on the ground 
that the Magistrate in question had been 
transferred and there was no object in pro- 
ceeding with it. Thisorder was passed on 
October 13, 1936, and the proceedings which 
had then been before this Court were 
returned to Kyaukpyu. The Magistrate 
received them on October 30, 1936, and then 
issued summons for U Po Mya to appear 
on November 17. Atthat tıme U Po Mya 
was engaged at Oheduba inthe General 
Hleciion which tock place on November 
14. However he did appear before the 
Magistrate on November 17. At Kyaukpyu 
it 18 atated there are no higher grade 
Pleaders. Now, in a case of sucha very 
serious nature the accused person is 
certainly entitled to the best legal assiste 
ance that he can get and in the circum- 
stances, every facility ought to have been- 
given to U Po Mya to provide himself 
with such legal assistance as he reason~ 
ably deemed necessary. In view of the 
fact that adequate legal assistance could- 
not be procured in Kyaukpyu, U Po Mya 
asked the Magistrate to give an adjourn- 
mentin order to enable him to engage an 
Advocate from Akyab. This request was 
refused, the Magistrate being of the opinion 
that U Po Mya had had plenty of time in 
which to engage such legal assistance as he 
desired to have, and that this request was 
only made with a view to delaying the 
proceedings. It appears to me that this 
was a Very severe attitude to adopt. The 
case had not really started. No sooner 
had it been projected in the District 
Magistrate’s Court than proceedings were 
taken in this Cour: for the transfer of the 
case. U PoMya had not even appeared 
befoye the Magistrate. The proceedings 
were returned only towards the end of 
October and U Po Mya could not possibly 
know when the case was to be tried until 
he got his summons. He was then in what 
might be described as a remote island where 
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it was quite impossible for him to make 


adequate arrangements, and he was engaged ' 


ina business whieh might be described as 
ofa public nature. In these circumstances 
I think the Magistrate erred in not allowing 
time toU Po Mya to engage legal assist- 
ance as he desired. All the trouble which 
has arisen since then was caused by this 
failure to allow U Po Mya adequate time to 
engage legal assistance. l 


The Magistrate proceeded with the 
utmost expedition with the trial of the case. 
On November 21, a charge having been 
framed under. ss. 392 and 397 read with 
s. 109, Indian Penal Code, U PoMya was 
arrested and placed in custody. He again 
asked the Magistrate to give him time to 
enable two higher grade Pleaders of Akyab, 
for whom he had telegraphed, to proceed to 
Kyaukpyuin order todefend him, Appa- 
rently there is only a bi-weekly steamer 
service between Akyab and Kyaukpyu. 
The Magistrate refused this request also. 
He further thought that a day's time was 
sufficient for a Pleader to go through a 
record of the present nature. The Magis- 
trate apparently did not realize that 
a: Pleader defending a person has to do 
more than go through the record. He hag 
to go through all the prosecution evidence, 
and out what «defence may best be set 
up and what means there exist for 
patting up that defence. It seems to me 
that in a case of this nature certainly more 
than a day would be required by even the 
most skilful and -able lawyers in “order to 
decide this matter. 


U Po Mya was then asked to give the 
names of prosecution witnesses he wished 
to re-call. He decided tore-call all of the 
prosecution witnesses. Here again the 
Magistrate fixed November 23, for this 
purpose. November 23, was a Monday. It 
appears to me that the Magistrate acted 
with the most unseemly haste in this 
matter. His excuse was that it would have 
cost the Staite a great deal of expenee if 
the prosecuticn witnesses had been egent 
away and ordered to appear at a later 
date. But it is not only the State which 
isto be considered in these matters; it is 
the administration of justice. Even if 
considerable expense is incurred by the 
State in the proper administration of 
justice, yet: that expense must be in- 
curred and injustice must not be per- 
petrated simply because justice ie expensive. 
It appears to me that the Magistrate by 
his conduct entirely deprived U Po Mya 
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of the means of adequately defending 
himself, 

On November 23, Po Mya had apparently 
engaged a lower grade Pleader from 
Kyaukpyu... This Pleader asked the Magis- 
trate for time to study the proceedings 
but the Magistrate granted him only one 
day. Consequently he was not ın a proper 
position to cross-examine the re-called pru- 
secution witnesses effectively. On Novem- 
ber 25, U Po Mya was required to file a 
list of his defence witnesses and he did 
so, More than half of these witnesses 
the Magistrate refused to summon as 
he did not think they were material. 
He fixed November 30 for the appear- 
ance of these witnesses. He could only 
do so by directing that a telegram should 
be issued to the Township Magistrate of 
Oheduba ordering him to summon the wit- 
nesses who were in Oheduba, and by send- 
ing a telegram to another witness at Akyab 
and even to a witness at Rangoon. This 
conduct on the. part of the Magistrate was 
most improper. Doubtless he was inspired 
with the desire to dispose of the case quickly, 
but this was not promptitude but the most 
indecent haste. < 

On November 30, U Po Mya protested 
against the examination of these witneases 
because one of the recalled prosecution 
witnesses had not yet been examined, and 
the case was adjourned “till December 9, 
Meanwhile the applicunt had applied to 
the Sessions Court at Akyab asking that it. 
should move this Court to transfer the 
case. The Sessions Judge did submil the 
proceedings to this Court but this Court 
declined to take action when so moved and 
recommended the applicant had. first to 
move the District Magistrate of Kyaukpyu: 
in the event of the District Magistrate 
Tefusing to consent to his request, his 
proper course was to apply to tnis Court 
under the provisions of s. 526, Oriminal 
Procedure Code. The District Magistrate 
having refused to transfer the case, the 
applicant has now come before this Court 
again. The learned District Magistrate took 
the view, that as the proceedings had been 
pending since August 1936, U Po Mya was 


the only person who could be blamed for not 


having secured legal assistance. As I have 
already stated Ido not think that this isa 
good argument. 

In my opinion the conduct of the Second 
Additional Magistrate of Kyaukpyu, al- 
though I do not suggest that he has been 
inspired by any unfair motives, has un- 
fortunately been suchas to fill the mind 
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and impartial trial before him. The Magis- 
trate has displayed far too much haste in 
the trial of the case and has, in my opinion, 
wrongly. failed to give the applicant opportu- 
nity -to engage such legal assistance as he 
thought proper. $ 


' e The applicant asks that the case be tried 


either by the District Magistrate of 
Kyaukpyu or by some Magistrate at Ak yab. 


_I see no reason why the case should be 


transferred out’ of Kyaukpyu District. It 
seems to me that the District Magistrate at 
Kyaukpyu is the Magistrate who will - most 
suitably try this case. I, therefore, direct 


that Or,:minal Regular Trial No. 52 of 1938: 


in the. Court of the Second . Additional 
Magistrate of Kyaukpyu be transferred to 
the Court of the District Magistrate of 
Kyaukpyu for trial by him in accordance 
with law. ijik 

8. ` = | Cage ‘transferred. ` 


BOMBAY HIGH COURT 
Oriminal Appeal No 604 of 1937 
January 10, 1938 
Beaumont, C. J. AND Wassooppw, J. 
JALAM BHARATSING—Acoussp 
eVErsus 
EMPEROR-— RESPONDENT 
Oriminal Procedure Code (Act V of 1898), sa 420, 
421, Proviso—Appeal by convict under 2, 420, from 
‘atl—Appellant, sf can tnsist on personal hearing- 
ower of Appellate Court, tn this behalf, 
The rule‘hear the other side’ audi alteram partem 
cannot be extended without qualification, to crimi- 
nal appeals presented by a convict from jail under 


5. 420, Criminal Procedure Oode, The relevant pro- 


Visions are contained in ss. 419, 420 and 421, Ori- 
minal Procedure Code It is clear that the proviso 
to the last section deals. with appeals presented 
under s. 419, and by the language used, the Legis- 
lature has expressly restricted the right of the 
appellant to be heard to cases under e. 419. By 
necessary implication the right tobe heard under 
s. 420, Criminal Procedure Oode, has been denied 
thou the inherent power of the Oourt to do 
justice, by directing the accused to be produced 
before it for being heard upon his case, is not in 
any way limited. In spite of the restriction con- 
tained inthe proviso to s. 421, wherever the Ap- 
pellate Court considers it desirable that the accused 
should be heard, the Court hes power to direct the 
production ofthe prisoner before it for disposing of 
the appeal. But it cannot be said that a convicted 

rson presenting his appeal under s. 420 from jail 

a right to be heard in person, 


Or. A. from the conviction and sentence 
passed by the Sessions Judge, Kaira at 
Nadiad : 

Mr. ‘`P. -B. Shtingne; 


the Government 
Pleader, for the Crown. 
è 
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. apprehension that he will not secure a fair 


sented under s. 419 or s. 420 
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Beaumont, C. J—This is an appeal by 
the accused from jail in which the accused 
asks to be allowed to argue his sppeal. 
As we have had a good many cases recently 
in which accused persons in jail have 
preferred a request to be allowed to come 
and argue their appeals when they come 
up for admission, we thought it right to 
ask tho learned Governmeat Pleader tó 
look into the matter and refer usto any 
authorities on the subject, since there does 
not appear to be any ruling of this Court 
upon the question. Section 419, Oriminal 
Procedure Code, provides that every appeal 
shall be made in the form of a petition 
in writing presented by the appellant or 
his Pleader, and every such petition shall 
be accompanied by the documents therein 
referred to. Section 420 provides that if 
the appellant is in jail, he may present. 
his petition of appeal and the copies accorh- 
panying the same to the officer-in-charge 
of the jail, who shall thereupon forward 
such petition and copies to the proper 
Appellate Court. It is under that secticn 
that the present appeal is presented 
through the officer of the jail. Ssction 421 
provides that.on receiving the petition and 
copy under s. 419 or s.420, the Appellate 
Court shall peruse the same, and, if it con- 
spiders that there is no sufficient ground for 
interfering, it may dismiss the appeal 
summarily. Then there is a proviso that no 
appeal presented under s. 419 shall te 
dismissed unless the appellant or his Plea: 
dər has had a reasonable opportunity of, 
being heard in support of the same. Then 
5. 192 provides that if the Appellate Court 
does not dismiss the appeal summarily, it 
shall cause notice to be given to the appel- 
Jant or his Pleader., 

The first question which arises. for con- 
sideration is whether the Proviso tos. 421 
directing that an appealshall not be dis- 
missed unless the appellant or his Pleader 
has had a reasonable opportunity of being - 
heard, applies to an appeal presented under 
s. 420. . In my opinion, the Proviso does 
not so apply. The express reference in the 
substantive part of s.421 to a petition pre- 
indicates 
that the omission of any reference to s. 420 
in the Proviso is deliberate, and that the 
Proviso is only intended to apply to an 
appeal presented under s. 419, that is an 
appeal presented direct to the Court, and 
not through the officer-in-charge of the jail. 
The Legislature may well have thought 


that it would occasion serious inconvenience > - 


and expense to allow every convicted 


1988 


dy a 
e right to come to the Appellate Court 
to be herd. We get many appeals from 
jail, which appear to be based on noth- 
Ing more substantial than the hope which 
“springs eternal in the human breast,” 
and it would be a serious matter if all 
such appellants were entitled as of right 
toinsist on being brought at the public 
expense, often from a jail in a distant 
part of the presidency, to Bombay, to argue 
their appeals. 

The next question is, whether, apart 
from any statutory right, a convicted person 
who presents an appeal ought, upon 
general prine ples. to be given the right 
of being heard. The general rule that no 
person should be condemned unheard, 
Cannot apply to an appeal the right to 
which is the creation of statute. Where a 
man, has already been condemned and 
deprived of his liberty, it requires, in my 
Opinion, some statutory provision to entitle 
him to insist upon leaving the place where 
he is contined and being brought to the 
place where his appeal is to be heard. 
The Court will, I need hardly say, always 
consider whether the ends of justice re- 
quire thatan appellant should be heard. 
if the Oourt thinks that there is any possi- 
bility of ita decision being influenced by 
anything the accused may say, then the 
Court can always direct him to be brought 
before it when his appeal is being heard 
in the first instance. 3 

I would add that it has been held bya 
Full Bench of the High Court of Allahabad 
in Emperor v. Lal Bahadur (1), that where 
a notice 18 issued under s. 422, the’ appel- 
lant is entitled, if he so desires, to appear 
on the hearing of the appeal either by 
himself or by a Pleader. lagree with that 
ruling. I think that the obligation im- 
posed on the Oourt ander s. 422 of giving 
notice to the appellant, if he has - no 
Pleader, involves that the appellant must 
have aright to act upon the notice and 
come to the Oourt to argue his appeal if 
he so desires. But in my opinion, where 
the Oourt is dealing with an appeal under 
B. 421, it is entitled to dismiss the appeal 
summarily without hearing the accused, 
and the accused has no right to insist on 
being heard. In the present case the 
accused was convicted of the murder of 
his wife. Hedoes not dispute that he did 
in fact kill his wife, but he says that he 
(2) 50 A 543; 108 Ind, Oas. 122; A I R 1983 All 8i; 
29 Or, L J 334; 26-4 OJ 875. L ; 
40 All 183; 9A I Or, i 150 (P BS pie 
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acted under grave and sudden provocation 
and in self-defence. The assessors have 
taken the view that the case falls under 
s. 304, Indian Penal Code. One of them 
seems to think that the accused was acting 
in self-defence, and the others think that 
there was grave and sudden provocation. It 
is, in my opinion, quite clear from the 
judgment of the learned Judge that there 
was no evidenceon which the Court could 
hold that the case fell within any of the 
exceptions to s. 300; and I think that it 
would bs useless to allow the accused 
to come here and argue the appeal, 
because there is no material to enable to 
the Court to hold that the case does not 
fall under s. 302, We therefore dismiss 
the appeal summarily without hearing the 
accused. 

Wassoodew, J.—Thse rule ‘hear the 
other side’ audi alteram partem cannot be 
extended without qualification, in my 
opinion to criminal appeals presented by a 
convict from jail under s. 420, Criminal 
Procedure Oode, That rule is followed in 
criminal trial, it being incorported ia the 
Statute itself as an dispensable requirement 
of justice. It is true that in judicial pro- 
ceedings a party is ordinarily given an 
Opportunity of hearing what is urged 
against him. But it is equally true that 
the right of appeal is essentially a statu- 
tory right, and the provisions of the statute 
conférring that right, in so far as it lays 
down the procedure to be followed in the 
exercise of that right even in the matter of 
audience, have necessarily to be observed. 
The relevant provisions are Contained in 
ss. 419, 420 and 421, Criminal Procedure 
Oode. It is clear that the Proviso to the 
‘last section deals with appeals presented 
‘under s, 419, and by the language used, 
the Legislature has expressly restricted the 
right ot the appellant to be heard to cases 
under s. 419. By necessary implication 
the right to be heard under s. 420, Oriminal 
Procedure Oode, has been denied. I do 
not wish to suggest that the inherent power 
of the Oourt to do justice, by directing the 
accused to be produced before it for being 
heard upon his case, is in any way limited, 
In spite of the restriction contained in the 
Proviso to s. 421, wherever the Appellate 
desirable that the 
accused should be heard, the Uourt has 
power to direct the production of the pri- 
soner before it for disposing of the appeal. 
But it cannot be said that a convicted 
person presenting his appeal under s. 420 
from jail has a right to be heard in person. 
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The Oourt if it thinks proper can decline 
to hear him. It may be noted that an argu- 
ment drawn ab inconvenienti has been 
regarded as forcible in law. In such 
matters, where convicts {from jail frequently 
apply for permission to be heard in person, 
the Oourts have to allow their decision to 
be determined generally by considerations 
of inconvenience and public expense. The 
case is, however, diferent when notice is 
given to the appellant under s. 422, Gri- 
minal Procedure Oode : see Emperor vV. 
Lal Bahadur (1). In the present case the 
accused's presence is not necessary. I 
therefore agree with the order proposed by 
my Lord the Chief Justice. 

D. í Appeal dismissed. 
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VETEUS 
HARI KISHUN DAS AND otanes— 
PLAINTIFFS AND ANOTABR-——DEFBNDANT— 
RESPONDBNTS 

Promissory note — Loan advanced — Hand-note-in- 
admisstble—Clatm on original loan—Duty of plain- 
tif in making proper clam in platnt—Platnt stating 
that suit 18 for reeovery of loan advanced—No alter- 
native claim on hand-note and original advance— 
. Mistake, +f fatal—Pleadings—Amendment—Right of 
defendant to plead lamttaiton-—-When can be ignored 
—Amendment allowed — It dates back to original 

latnt. 
si A person is entitled to recover his claim on the 
original loan when the suit on the hand-note fails 
either because the payee is not mentioned or because 
the hand-note is not admissible in evidence provided 
that a proper case has been made out in the plamt or 
the plaint has been amendedto state the facts neces- 
or support of the claim {[p. 355, col. 2; p. 356, 
col, 


hoe referred to. ] 

e plaintiff set out in his plaint that the debtor 
had borrowed money from him on hand-note und that 
he instituted the suit to recover that money. He did 
not alternatively make a claim that he was entitled 
to recover the money as wellon the original loan 
aB on the basis of the hand-note ; 

Held, that le did not make the alternative 
claim was not fatal to the suit, as all the necessa 
facts to a claim on the loan were alleged and 
proved. 

The circumstance that an amendment of the plaint 
may have the effect of depriving the defendant of the 
benefit of the plea of mutation is one of the circum- 
stances, and & most important one, which has to be 
considered by u Couit betore permitting an amend- 
ment of the plaint. lt is only in exceptional cases 
that the Couit will allow the plaintiff to amend his 
plaint in such a way as to deprive the defendant of 
the plea of limitation, but when once the Gourt has 
exercised its discretion judicially, and the amendment 
has been allowed, the amendment dates back to the 
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presentation of the plaint, and if that dateis within 
the period of imitation prescribed for the particular 
reliet which the plaintiff seeks by his amendment, the 
suit must be held to be within time. Hast Bengal 
Commercial Bank, Lid. v. Surendra Narayan (11), 
relied on [p. 358, coL 2.] | 

C. A, ırcm ihe Appellate decree of the 
District Judge, Muzuftarpur, dated June 
24, 1935. 


Messrs. S. M. Mullick and A.C. Roz, for 
the Appellant. | 

Mr. Harnerayan Prasad, for the Res- 
pondents. 


Agarwala, J—The respondents sued 
to 1ecover Ks. 1,129, alleged to have been 
lent to defendant No. l on March 28, 
1930, and Rs. 200 as interest on the loan. 
Vetendant No.2 was impleaded as surety 
tor re-payment ct the advance. In the 
plaint the plaintifis stated that on March 
23, 1930, defendant ist party borrowed 
the sum ot Ks,1,125, and in token af the 
acknowledgment of ihe sum executed a 
hand-note dated March, 28, 1930, and pro- 
mised to pay this sum “on demand with 
interest ab one per cent. per mensem", 
The plaint further alleged that on the 
same date the defendant 2nd party agreed 
by a letier dated March 23, 1930, to 1e-pay 
the amount if defendant No. 1 ‘failed to 
do so. ‘The plaintifts accordingly in their 
pilant prayed for a decree ior Ks. 1,325 
against uelendanis’ lst party and 2nd party, 
von the basis ot the hand-note and the 
letter" ot suretyship. Defendant No 1 
aid not deny that kis. 1,125 was due from 
him. His defence was that this money 
was due not to the plaintiffs but to defend- 
ant No. 2 on baht khata account. The. frst 
Court disbelieved the detence and decreed 
the plaintiffs’ suit. An appeal by defend- 
ant No. l resulted in the suit being ree 
manded to enable the plaintifis to amend 
their plaint, ‘The reason tor this was that 
the document described as a hand-note did 
not contain the name of the payee and 
the Court, therefore, held that the plaintiffs 
were not entitled to succeed on the basis 
of the hand-note, but that in the circum- 
stances they were entitled to an opportus 
nity to amend their plaint and to seek to 
recover from the defendants on the 
basis of the loan. The case accordingly 
went back to the trial Court and the 
plaint was amended, The amendment con- 
sisted ofa statement in the.plaint “that the 
tact of the loan being advanced to the 
detendant was entered in the rokar baht 
ot the plaintitis’ shop which was kept in 


the regular course ot business” and in the 


Paragraph in which the date of the cause 


e 
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of action is mentioned, in addition to the 
original statement “that the cause of action 
arose on the date of the execution of the 
hand note” there was an addition “that the 
cause of action arose when the loan was 
taken from the plaintiffs". The Court on 
remand again decreed the plaintiffs’ suit. 
In appeal by defendant No. 1 to the Dist- 
rict Judge the decree was attacked on 
four grounds. First, that the amendment 
of the plaint “shouldnot have been al- 
lowed, secondly, that as the claim to re- 
cover the original loan was barred by 
limitation at the date of the amendment, 
the suit should have been dismissed on 
that ground, thirdly, that the plaintiff's 
story of the loan was improbable, and, 
lastly, that interest al the “rate mention- 
ed inthe hand-note should not have been 
granted. All these grounds failed to im- 
preag the learned District Judge who upheld 
the decision of the first Court. 

The first ground on which the decision 
of the QOourts below is attacked in second 
appeal isthat the suit, afterthe amend- 
ment, was not maintainable. This is a 
ground which was not taken in the Courts 
below and was not taken inthe grounds 
of appealto this Oourt. It is contended, 
however, thatthe question is really de- 
cided by adecision of the Full Bench of 
this Courtin Domer Khan v. Agha Arshad 
(1) which was acase referred tothe Full 
Bench by Machperson, J.,and myself, the 
question being whether, when a suit ona 
hand-note fails by reason of the hand-note 
being inadmissible in evidence, the 
creditor is entitled to recover on the origi- 
nal debt. Sofar-as this Oourt is concern- 
ed, the first reported case in which that 
question was dealt with was Suraj Lal F. 
Anant Lal (2). In that case Mullick 
and Sultan Ahmad, JJ. held that when 
the plaintifis alleged that there was an 
adjustment of accounts of loans taken by 
the defendants who in acknowledgment 
thereof executed the hand-note in suit, 
which was found by the lower Oourts to be 
a forged one, the plaintiffs could maintain 
the suit on the basis of their account books 
even though the hand-note in suit was 
forged. The nextcase in this Oourt was 
Dhaneshwar Sahu v. Ramrup Gir (3) 
which was decided by Kulwant Sahay 
and Macpherson, JJ., (one of the Judges 

(1) 14 P L T 651; 146 Ind, Oas, 471; A IR 1933 Pat. 


575; 12 Pat. 862: 6 R P 267. a 
(3) 1 P L T 203; 55 Ind. Cas. 556; A IR 1920 Pat, 


U, 
(3) 7 Pat. 845; 111 Ind. Oas. 483, A I R 1928 Pat. 
436; 9 P LT 471. 
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by whom the first mentioned case was 
referred to the Full Bench). It was there 
held that there was an implied contract to 
re pay money borrowed from another even 
though no express promise to repay is 
made either in writing or verbally and that 
this implied promise to re-pay arises apart 
from the instrument or promissory note 
evidencing the loan and is enforceable in- 
dependently of the instrument or promis- 
sory note, even where the lending of the 
money and the execution of the note are 
contemporaneous. Thisview of the law was 
reiterated by Jwala Prasad and Kulwant 
Sahay, JJ., in Abdul Mohamad Khan v. 
Mahananda Upadhyaya (4) in which the 
decision in Dhaneshwar Sahu v. Ramrup 
Gir (3) was followed. The last decision of 
this Court before the Full Bench case was 
Tasadaq Husain v. Basant Rai (5) decided 
by Mohammad Noor, J. There the plaint- 
iff sued on the allegations that the defend- 
ant had borrowed Rs. 218 from him and 
had given him a hand-note. There also 
the: payee's name was not entered in the 
hand-note. Mohammad Noor, J., held that 
the suit as framed could be tried and 
decided as a suit for recovery of the loan 
independent of the hand-note and that the 
writing was admissible in evidence of 
the loan irrespective of whether it was or 
was nob a promissory rote within the 
meaning of the Negotiable Instruments 
Act. 
In Brijbhusan Pande v. Ramjanam Kuer 
(6) Dhavie, J., sitting singly held that 
where a suit ona hand-note fails for some 
technical defect and the plaintiff asks for 
a decree on the loan itself, no decree can 
be passed unless a specific case has been 
made inthe plaint as originally filed, or 
the plaint has been amended, the reason 
given being thatin sucha case the onus 
shifts to the plaintiff. In that case the 
learned Judge sent the case back to the 
lower Court to afford the plaintiff an 
opportunity to amend the plaintif he so 
desired to do. Except for the decision 
of the Full Bench, therefore, the views ex- 
pressed by this Court have been consist- 
ent that the plaintiff is entitled to recover 
his claim on the original loan when the 
suit on the hand-note fails either because 
the payee isnot mentioned or because the 
hand-note is not admissible in evidence 
4913 PLT 52; 133 Ind. Oas. 685, AIR 1931 Pat, 


285; 11 Pat, 135; Ind Rul, (1931) Pat. 397. 
(5) A I R 1933 Pat. 158, 141 Ind. Oas, 767; Ind Rul, 
(1933) Pat. 78. 
(6y 13 PL T 506; 142 Ind. Osas. 163; A I R 1932 
Pat. 324; Ind. Rul, (1933) Pat, 127. 
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provided that a proper case has been made 
out in the plaint or the plaint has been 
amended to state the facts necessary in 
support of the claim and the only question 
therefore, is whether the Full Bench has 
upset this line of decisions so that we 
should have to follow the decision of the Full 
Bench in preference to the other decisions 
on the point of this Court. The Acting 
Ohief Justice, in the Full Bench case, 
referred to the finding of the trial Oourt 
that the plaintiff had proved that there 
was an oral contract to re-pay the ad- 
vance and his Lordship, therefore, held 
that the question of whether the decisions 
in Dhaneshwar Sahu v. Ramrup Gir (3) and 
Abdul Mohamad Khan v. Mahananda 
Upadhyaya (4) were correctly decided did 
not arise for consideration. Those deci- 
sions, therefore, were not reversed by the 
Full Bench. A number of decisions in 
other Courts relating to this much 
debated question have been brought to 
our notice including the Full Bench deci- 
sion in Naztr Khan v. Ram Mohan Lal 
(7) and the Full Bench decision of the 
Madras High:Court in Ramasami Pillai v. 
Murugiah Padayachi (8) the decision of 
Sir Richard Garth, O. J., in Sheikh Akbar 
v. Sheikh Khan (9) and other cases of 
similar nature to whichI do not propose 
to refer in detail. An attempt to sum- 
marise the law was made by the Full Bench 
of the Rangoon High Oourt in Maung 
Chit v. Roshan N. M. A, Kareem Oomar (10). 
The decisions of our own Oourt on this 
are binding on us and I do not, therefore, 
propose to analyse those decisions. 
Furthermore, the plaintiffs did not raise the 
question of maintainability ofthe suit in 
the Couris below after the amendment had 
been allowed and did not raise it in the 
grounds of appeal in this Court and the 
question of law propounded by the appel- 
lant, even if it be accepted, turns on a 
question of fact, viz, whether in this 
particular case there was an independent 
contract to pay or not. That was a ques- 
tion which was not raised in the pleadings 
of the defendant. 

The second question raised by the learn- 
ed Advocate for appellant was that the 


(7)53 A 114; 133 Ind. Oas. 307; A I R 1931 All. 
183; (1930 A UJ 64; Ind. Rul. (1931) AIL 637 


(8° 59 M 268; 161 Ind. Oas. 273. A IR 1938 Mad, 


179; TO M LJ 267; (1935) M W N 858; 43 L W145; 8 
R M 809 (F B 


- (9) 7 O 356; 8 O L R 528. 


(10) 12 R 500; 152 Ind, Oas, 1038; A IR 1934 Rang. 
389; 7 R Rang, 184 (FB), i 
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suit as now framed is barred by limita- 
tion. The loan was on March 23, 1930. 
The suit was instituted on September 1/, 
1931, the amendment was made on March 21, 
1934. The circumstance that an amendment 
of the plaint may have the effect of depriv- 
ing the defendant of the benefit of the plea 
of limitation is one of the circumstances, and 
a most important one, which has to be 
considered by a Court before permitting 
an amendment of the plaint. It is ‘only 
in exceptional cases that the Oourt will 
allow the plaintiff to amend his plaint im 
sucha way as todeprive the defendant 
of the plea of limitation, but when once 
the Court has exercised its discretion 
judicially, andthe amendment has been 
allowed, the amendment dates back to the 
presentation of the plaint, and if that date 
is within the period of limitation prescrib- 
ed for the particular relief which the 
plaintiff seeks by his amendment, the 
suit must be held to be within time. This 
was also the view expressed by the Division 
Bench of the Calcutta High Court in Hast 
Bengal Commercial Bank, Limited v. 
Surendra Narayan (11) which was a case 
in which the claim on a promissory note 
failed as the note was under stamped and 
the -plaint was amended so as to introduce 
a claim on the loan, the amendment being 
made after the suit on the loan was barred. 
In any case, in my view, the allegations 
in the plaint in this case were sufficient to 
entitle the plaintiffs to succeed on a suit 
on thé loan distinct from the claim on the 
hand-note. The plaintiffs distinctly set out 
in their plaint that the defendant had 
borrowed money from them on March 23, 
1930, and it was to recover that money. 
thatthe suit was instituted. It is true that 
they did not alternatively make a claim 
that they were entitled to recover the 
money a8 well on the original loan as on 
the basis of the hand-note, but that I think 
is not fatal tothe suit as all the facts 
necessary to support a claim on the loan 
were alleged and proved. In view of the 
observations regarding interest in Dhanesh- 
war Sahu v. Ramrup Gir (3) the plaintiffs- 
respondents did not press for interest at 
the rate mentioned in the hand-note. They 
will recover interest atthe rate of six per 
cent. from the date of the loan. The res- 
pondents will be entitled to the costs of this 
appeal. 

Rowland, J.—I agree. If I may say. 
Bo, I feel no doubt as tothe correctness 


Mi O W N 1235; 164 Ind, Oas. 773; 9R O 
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XÍ the decisions of this Oourt which have 
just been summarised. I think the law is 
sxorrrctly stated in those decisions and in 
olap Chand Marwaree v., Thakurani 
Mohokoom Kooaree (12), Pramatha Nath 
Sandal v. Dwarka Nath Dey (13), Ram 
Bahadur v, Dasuri Ram (14) and Eas 
Bengal Commerctal Bank, Ltd. v. Surendra 
Narayan (11). These decisions, it seems to 
sme, are in agreement with Farr v. Price 
(15). andthe Privy Council decision in 
Samimathan Chetty v. Palaniappa Chetty 
(16). The other view seems to be based 
on over emphasison the word “then” in 
Khe pronouncement of Sir Richard Garth 
Ko Sheikh Akbar v. Sheikh Khan (9) 

“when acause of action for money is once 
<omplete in itself.......and the debtor then gives 
sa bill or note tothe creditor... .. . the creditor may 
sus for the original consideration.” 

The view has been expressed in some 
places that “then” dces not include “at 
that time” which is the dictionary mean- 
ing of the word but means “thereafter” 
or “subsequently” ‘and the Full Bench 
decision of the Allahabad High Court in 
Nazir Khan v. Ram Mohan Lal (7) goes 
so far as to introduce an analogy with the 
requirement of antecedency in debts to 
make them binding on the junior members 
of a Hindu family. I can find nothing 
in the reasoning of that and the other 
decisions referred to, to displace the line of 
authority leading upto and contained in 
the decisions of this Court. In the Full 
Bench decision, Domer Khan v Agha 
Arshad (1). we have referred to the 
Original record and so far as we could 
ascertain, the loan and the hand-note appear 
to have been ofthe same date; and as I 
understand the matter, to say that there is 
a cause of action independently of the 
bill or note need not imply that there is 
an antecedent and a subsequent transaction; 
it is enough that there was a good cause 
of action if the hand-note had not been exe- 
cuted. Had it not been so, the case before 
the Fall Bench should have been decided 
differently. 

Ds Appeal dismissed. 

(12) 3 O 314:3 OL R 4194. 

(13) 23 O 851 


(14) 17 O L J 399; 19 Ind. Cas. 240, 
(15) (1800) 1 East 55; 5 R R 515; 102 B R 23. 
(18) (1914) A O 618; 83 L J P 0131; 110 L T 913; 
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RANGOON HIGH COURT 
Oriminal Revision No. 258-B of 1937 
July 12, 1937 

_ Maoxyey, J. 
L. R. ABROL—ApprIcant 
VET SUS 
8. L. SIRPAUL—Responpant 
Criminal Procedura Code (Act V of 1898), s. 350 
-Compensation — Awarding of compensation in 
frivolous and veratious cases is discretionary with 
Magistrate —Appellate Oourt, when entitled to set 


aside order to pay compensation, 

Once it has been decided that a case is a false one 
and frivolous or vexatious, then it is a matter with- 
in the Magistrate's discretion as to whether it is 
one in which compensation should be given or not 
and the Appellate Oourtis not entitled to set aside 
an order for payment of compensation in such a case 
save for very cogent reasons. 

Where the Appellate Oourt altered the Magistrate's 
order for compensation because, in its opinion the 
accused's defence was not a true one, without giving 
any convincing reason why the defence evidence 
should be branded as false: 


Held, that the Appellate Court had no sufficient 
ar for sett aside the order. 


r. R. from an order of the Senior 
rie aoe Mandalay, dated January 4, 
1937. 

Mr. K. C. Sanyal, for the Applicant. 

Mr. B. C. Paul, for the Respondent. 

Order.—The applicant was the accused 
in a prosecution under s. 380, Indian Penal 
Code, initiated by the regpondent 8. L. 
Sirpaul in the Court of the Senior Magistrate, 
Mandalay. The Senior Magistrate in a very 
full and detailed jadgment gave his reasons 
for believing that the prosecution was a 
false one and finding also that it was 
frivolous or vexatious. He has ordered the 
respondent to pay compensation of Rg. 100 
to the applicant A brol under s. 250, Criminal 
Procedure Code. In default, he was to suffer 
30 days’ simple imprisonment. 

Against this order the respondent 
appealed to the Sessions Oourt at Mandalay 
and the learned Sessions Judge, although 
he agreed with the Magistrate that the 
case was a false one, held that it was not 
one in which compensation ought to be 
given because Abrol had put forward a dis- 
honest and untrue defence. 

Against the order of the Sessions Judge, 
Abrol has now applied to this Court in 
revision on the ground that the learned 
Sessions Judge was not justified in holding 
that the applicant had not conducted his 
defence honestly and that he was not justi- 
fied on this ground alone in setting aside 
the order of the Magistrate. 

It appears to me that once it*has been 
decided that a case is a false one and frivo- 
lous or vexatious, then it is a matter with- 
in the Magistrate's discretion as to whether 
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it is one in which compensation should be 
given or not: and it appears tome that 
the Appellate Court is not entitled to set 
aside an order for payment of compense- 
tion in such a case save for very cogent 
reasons. In the present case I am unable 
to find them. He remarks: 

“Further although the charge of theft may be a 
fantastic one, it seems too much to believe that 
complainant for no reason at all decided to in- 
volye a man who was never in his company on a 
charge of this nature The first part of complain- 
ant’s story about meeting the girls and all adjourn- 
ing to his shop to drink does not appear tobe a 
concocted one and I do not think taking the evi- 
dence and the probabilities of the case into ques- 


tion that it can be held that Abrol was not one of 
the party.” 


Now, it seems to me, with great respect, 
that the learned Sessions Judge was not 
entitled to alter the Magistrate's order be- 
cause, in his opinion the nccused's defence 
might not be atrue one. Even as it is, the 
learned Sessions Judge cannot give any 
convincing reason why the defence evidence 
should be branded as false. Apparently he 
thought that Abrol ought to have called 
his witnesses before the Police, and his 
failure to do so cast doubts on the alibi 
produced by him. I donot know that it is 
incumbent on an accused person to produce 
his witnesses before the Police. I can quite 
conceive that an accused person might 
prefer not to do so. At any rate the fact 
that he did not do so does not necessarily 
show that his witnesses are false witness- 
es. The learned Sessions Judge consi- 
dered that Ma Kyi, a woman originally 
called for the prosecution but who gave 
evidence in favour of the defence, was not 
telling the truth. His reason for saying so 
is that she denies having been examined 
by the Police. He remarks: “This must be 
a deliberate falsehood as if she had not been 
examined the Police would not have sent her 
up.” But surely this is not alone a sufficient 
reason for holding that when she states 
that the accused was not present in the 
shop she is not telling the truth: nor do I 
think that the learned Sessions Judge was 
entitled to say that it would look as if she 
had been bought over by the defence. It is 
the fact that the learned Sessions Judge 
was inclined to think that Abrol was there 
in the shop where the theft is alleged to 
have taken place, that has caused him to 
take the view that this is not a case in 
which compensation should be awarded. 

1 am bound to say that I do not think 
that he hid sufficient justification for dif- 
fering from the Magistrate's finding on this 
point. He has merely expressed his own 
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opinion on the matter, an opinion of the 
correctness of which he cannot possibly, in 
the circumstances, bs absolutely sure. . 

Towards the end of his judgment the 
learned Sessions Judge has put forward a 
theory to explain how the charge of theft 
originated. ‘This is entirely a theory of the 
learned Sessions Judge and admittedly is 
not directly based cn the evidence before 
him. It is ingenious but it cannot be ac- 
cepted as necessarily correct. When the 
learned Judge gres even further and sug- 
gests that the two witnesses for the prose- 
cution, who could not be found, have actual- 
ly been kept out ci the way by Abrol, I 
think that he has gone far beyond the 
limits of reasonable conjecture. 

The learned Judge’ has set aside the 
order of the Magistrate, which was a very 
carefully considered one, not because he 
differs from the conclusion of the Magis- 
trate or thinks they are wrong, but simply 
because he has certain ideas of his own 
about the falsehood of the evidence pro- 
duced by the defence. I donot think that 
such an opinion would justify setting aside 
the Magistrate's order. ~~ 

The application is, therefore, allowed. 
The order of the Sessions Judge is set aside 
and the order of the Magistrate directing 
the respondent to pay the applicant a sum 
of Rs. 100, in default of payment, to suffer 
30 days’ simple imprisonment is restored. 


B. o Application allowed. 





BOMBAY HIGH COURT 
Oriminal Revision Application No. 396 
of 1937 
January 20, 1938 
Braumont, O. J. AND Wassooprw, J. 
AHMEDALLI ESUFALLI—Aooctssp— 
APPLICANT 


VETSUS 
"i HMPHROR—Opposits PARTY 


Bombaay Oity Municipal Act (III of 1888), 
Sch. M, Part III —“Timber, if includes ply- 
wood, 


The word " timber” in Part II, Sch. M of 
the Bombay QOity Municipal Act, does not include 
ply-wood. The timber in ply-wood has reached a 
stage in its development at which it has acquired 
a distinctive mame of its ow Bo that it 
can no longer be properly described as timber. 
Ramanujiah v. Corporation of Madras (1), relied on. 

Or. R. App. against the conviction and 


sentence passed by the Presidency 
Magistrate, Second Oourt, Mazagaon, 
Bombag. 


Messrs. G. C. O'Gorman and B. G. Thakor, 
for the Accused. > 
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Sir Jamshed Kanga and Mr. Crawford, 
for the Opponent (Complainant). 

Mr. P.B. Shingne, Government Pleader, 
for the Orown. 

Beaumont, C. J.—This is a revision 
application in which the applicant complains 
of his conviction of an offence under 
8. 394 (1) (b), City of Bombay Municipal 
Act,.1888. That section provides that 
except under, And in conformity with the 
terms and conditions of, a license granted 
by the Commissioner, no person shall keep, 
m or upon any premises, for sale or for 
other than domestic use, any article speci- 
fied in Part II of Sch. M. Part TIT of 
Sch. M contains a list of articles, and 
merely from reading the list it is difficult 
to see what ‘object the Legislature had in 
mind in framing a list of euch a hetero- 
geneous character. The list includes fire- 
wood and also timber, and “timber” is the 
material word for the purpose of this case. 
Looking to the nature of the articles in 
Part III, Sch. M, and to the terms of 
5. 394," and particularly e. 394 (1) (d); 
which refers to carrying on of a trade or 
operation which, in the opinion of the 
Commissioner, is dangerous to life, health 


or property, or likely to create a nuisance, 


I think one may conclude that the object 
of requiring ‘a licence for the keeping of 
article, mentioned in Part III of Sch. M 
was to safeguard the public against nui- 
sance or danger; and the inclusion of 
timber in the schedule would aes be, 
because of the risk of a stack of timber 
catching fire. But many inflammable 
articles are not included in the schedule so 
that the general purpose of the Legislature 
does not help much, 

Now, the evinence is that the accused 
keeps in his shop for Bale ply-wood ; and 
the question we have to determine is, 
whether ply-wood is timber within the 
meaning of Part II of Sch. M. From an 
etymological standpoint ply-wood megans 
wood in layers, Wood is a generic term 
considerably wider than timber. All time 
ber is wood, bat all wood ig not timber. 
We have been referred to various defini- 
tions of timber. There is the Common Law 
meaning under which timber includes oak, 
ash, elm and other trees which are com- 
prised in the expression by a local custom. 
I do not think the Common Law definition 
helps us in construing this schedule. Tim- 
ber is not used in a technical sense in the 
schedule. I have no doubt about that. 
Then there is the Oxford. Dictionary defi- 
nition of timber as “wood used for building 


or carpentry,” and I think that is the 
meaning which is generally attributed to 
timber. 

Now, according to the evidence of two 
experts who were called, ply-wood is a 
form of manufactured timber, that is to 
say, it ia the original timber after being 
sabjected to a considerable number of 
processes of manufacture. The evidence 
shows that there are some 12 processes. First 
of all, timber is rounded ; then it is boiled; 
then it is put in a rotary machine and 
cut into sheets and the sheets are dried by 
steam or heat, and then they are glued 
together with waterproof cement or glue, 
and then they are dried under hydraulic 
pressure ; so thata considerable amount of 
manufacturing process has been used in 
the production of ply-wood; and the ques: 
tion which we really have to determine is, 
whether ply wood had reached a stage at 
which jit can no longer be properly des 
cribed as timber. It comes midway be- 
tween the two extremes. There can be 
no doubt that a ‘tree of sufficient growth 
which has been newly felled is timber, 
and there can be nodoubt that it remains 
timber after it has been cut up into logs 
for purposes of sale or transit. There can 
also be no doubt that at the other extreme, 
after the timber has been manufactured 
into a finished article like a table or a 
chair or a boat, it ceases to beaptly des- 
cribed as timber. Then it can only be 
properly described by its distinctive name 
as a table or a chair ora boat, Ply-wood, 
as I said, comes between those two ex- 
tremes. A considerable amount of manu- 
facturing processes has been employed 
upon it: but it has not reached a stage at 
which it has any use or purpose of its own; 
and that, to my mind, distinguishes it from 
the finished article. Sir Jamshedji Kanga 
argues that ply-wood is still timber, 
because it is manufactured from timber and 
if is still to be used for building or car- 
pentry, and therefore he says it comes 
within the dictionary definition of timber 
as “wood used for building or carpentry,” 
and that is the view which the learned 
Magistrate took; and I quite agree that 
there is a good deal to be said for that 
view. But, in my opinion, there is rather 
more to be said for the opposite view, 
namely that ply-wood has reached a stage 
at which it has acquired a name of its 
own. After all, we are dealing with a 
question merely of nomenclature’; we are 
not concerned with the nature of ply-wcod 
or how jt is produced; or what ite is used 


360 RAT MAHAL PANDAY v, MAUNG Po SEIN (RANG.) 


for. The question is, has the timber in 
ply-wood reached a stage in its develop- 
ment at which ithas acquired a distinctive 
name of its own, sothat jt can no longer 
be properly described as timber; iumy 
opinion, if has reached such a stage. 
I think that ‘an order for timber could not 
properly be complied by supplying ply- 
wocd, and that in ordinary parlance one 
could not refer to ply-wood as timber. The 
same View was taken by Gentle, J. in 
FRamanujiah v. Corporation of Madras (1). 
I think ke goes rather too far in treating 
ply-wood as being on the same footing as 
8 manufactured article like a chair or a 
table, since ply-wood has no purpose of its 
own, but J agree with his conclusion. In my 
opinion, therefore, the word “timber” in 
Part II of Sch. M does not include ply- 
wood and the conviction must be set aside 
and the fine re-paid. 
Wassoodew, J.—I agree. 
D. Conviction set aside. 


(1) AIR 1937 Mad. 165; 168 Ind. Oas, 499; 
(19387) IML J138; 441 W 746; 9 R M 593. 





RANGOON HIGH COURT 
Criminal Revision No. 515-B of 1937 
October 7, 1937 
“MosRLy, J. 

RAI MAHAL PANDA Y—Apprioant 


VETSUB 
MAUNG PO SEIN—Opposits Pasty. 
Government of Burma Act, 1985, s. 124 (2)— 
Suit against Sub-Inspector of Police — Order of 
Magistrate in committal proceedings purporting to 
commit accused to Sessions trrespective of whether 


acis were done in good fatth or not —Such order is 


contrary to 8. 124 (2). 

Where in a case against a Sub-Inspector of Police 
the Magistrate refers to s. 124 (2), Government of 
Burma Act in the committal proceedings but in 
the order refuses to come to a finding whether the 
acts complained of were not done in good faith, 
the order amounts to one purporting to commit the 
accused to Sessiona irrespective of whether the 
acta were done in good faith or not and is clearly 
contrary to the wording of s. 124 (9), 

Or. R. from an crder ofthe Fourth Addi- 
tional Magistrate (1), Rangoon, dated 
August 28, 1937. 

Mr. A. Eggar, for the Crown. 

Mr. Soorma, for the Complainant. 

Order.— This application in revision was 
made by the Advocate:General against an 
order of the Fourth Additional Magistrate, 
Rangoon, passed in a committal proceeding, 
The case in question was cne instituted by 
two chaprasis of tte High Court against a 
Sub-Inspector of Police. The complaints 
were instituted on March 20, 1937. The 
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Magistrate referred to s. 124 (2), Govern- 
ment of Burma Act, butin the order now 
under revision refused to come to'a finding 
whether the acts complained of were not 
done in good faith. The order amounts to 
one purporting to commit the accused to 
Sessions irrespective of whetker the acts 
were done in good faith or not. This 18 
clearly contra1y to the wording of the see- 
tion. Section 124 (1) is as follows : l 

“No procona ron civil or criminal shall be in- 
stituted in Burma against any Seale te in respect of 
any act done or purporting to be done in the exe- 
cution of his duty as a servant of the Orown in 
India or Burma before the commencement of this 
Act, except with the consent of the Governor in his 
discretion.” 

It is clearly not applicable here as the 
complaints were laid and the proceedings 
instituted before the Act came into force on 
April 1, 1937. Section 124 (2) is as follows : 

“Any civil or criminal proceedings instituted in 
Burma, whether before or after the commencement 
of this Act, against any person in T ct of any 
act done or purporting to be done in the execation 
of his duty as a servant of the Orown in Indie or 
Burma before the said date shall be dismissed 
unless the Oourt is satisfied that the acts com- 
plained of were not done in good faith, and, where any 
such proceedings are dismissed, the costs incurred 
by the defendant shall, in so far as they are not 
recoverable from the persons instituting the proceed- 
ings, be charged on the Revenues of Burma.” 


It should be remarked that s. 124 pur- 
ports to be a general indemnity to all 
servants of the Orown for acts committed 
in the, execution of their duty as such 
before the commencement of the Act. The 
protection given by this section isin addi- 
tion to the existing protection given by’ 
s. 197, Criminal Procedure Code, referred 
to in the next section of the Government 
of Burma Act,s. 125, which prohibits any 
restriction of protection of public eervants 
conferred by that section of the Criminal 
Procedure Code or of sections cf the Civil 
Procedure Oode without the previous sanc- 
tion of the Governor. The learned Magis- 
trate was correct when he said that all the 
available evidence which deals with the 
point should be taken before ‘a finding is 
come to as to whether the act complained 
of was done in the execution of the Sub- 
Inspector’s duty and in good faith or not. 
He should not have prejudged this point 
in the middle portion of his order, and 
it would appear that he has.failed to con- 
sider whether the Sub-Inspector had reason- 
able ground to think or suspect that the 
chaprasts were committing an offence under 
8, 336, Indian Penal Code, by throwing 
stones on the roof of Mr. Pintos building: 
The Magistrate has" only considered the- 
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effect of s. 426, Indian Penal Code. His 
attention is directed to Ma Nyein Gale v. 
Nga. Setn (1) and several previous rulings 
on the effect of s. 336, Indian Penal Code, 
to be found in Dunkley’s Digest under 
Penal Ucde—s. 336 at pp 946 and 917. 
The Magistrate, in revision, will be directed 
to take the available evidence and come 
to .a finding whether the acts complained of 
were done or not done in gocd faith before 
he decides whether to ccmmit the accused. 
The proceedings will be returned with 
these remarks. 


8. Order accordingly. 
(1)5 LB R100; 4 Ind Oas. 293; 10 Cr L J 552. 





BOMBAY HIGH COURT 
-First Oivil Appeal No. 335 of 1932 
August 24, 1937 
Wassooprw AND THAKOR, JJ. 
RUDRAGODDA VENKANGOUDA PATIL 
— PLAINTIFR-—-APPELLANT 
versus < 
BASANGOUDA DANAPPAGOUDA PATIL 


~——D8FBNDANT—RSPONDBNT 

_ Hindu Law—Partition—One member separating— 
Presumption as to severance of others—Proof of 
intention of others to remain jont, nature of— 
Evidence of partition—Demarcation of shares or tts 
absences in village records—Whether indicative of 
separation—Value of Record of Rights—Proof of 
partial partition, whether enough in itself tn es- 
tablishing that certain parcel of property is common 
— Registration Act (XVE of 1908, 8. 17—~Afreement 
of paritiion—Subsequent execution of documents 
evidencing agraemant and being formal record of 
tts terms—Such documents, tf compulsorily regisir- 
able — Unregistered partition memos. — Use for 
collateral purposes showing severance in interest— 
Award—Document evidencing agreement of partition 
—Parttes treating it as their own act—Panchas 
signing tt as witnesses—Document, if amounts to 
award——Hvidence Act (I of 1872), s. 90—Document 
relted by party—Origin of possession, must be ac- 
counted Jor—Duty of ourt pointed out—Hand- 
writing—Court, if can, on its own initiative, compare 
- handwriting wiih other documents, not challenged as 

fabricated, without aid of experis—Practice— 

Pleadings--Modtficatton of defence—No amendment 
of pleadings or tssues sought—Propriety of— Both 


La tendering all evidence—Plaintif, +f prejudic- 


If one member of a joint Hindu family separates 
from the rest or goes out of the family by taking 
his share, it does not necessarily follow as a matter 
of law that there is a severance in interest as re- 
gards the remaining property in the family between 
the other members of the family also. Asno such 
severance in interest has got to be presumed under 
the law, it‘ also follows that it is not necessary for 
the remaining members of the family to prove any 
specific agreement on their part either to reunite 
or to remain joint. The question whether after the 
separation of one, the other members of the famil 
have remained joint will be a question of fact whi 
will have to be determined in each case. from the 


- itself afford very clear indication of actual se 


conduct ofthe parties and the other evidence in th 
case. [p. 377, bol, 1.] ii 


Oase-law referred to. ] 
t is true that the demarcation of shares or the 
absence thereof in the village records does not by 
A 
tion or otherwise in a Hindu family. But it is 
different where the law has made the Record of 
Rights presumptive evidence of the correctness of 
the entries therein (¢.9, 8. 135-3, Bombay Land 
Oode) There the record iscogent evidence of the 
facts recorded. Nageshar Bakhsh Singh v. Ganesha 
(15), referred to. [p. 369, col 2.] 

The presumption according to Hindu Law is that 
if a partition has taken place, then the burden of 
proof lies upon the person who alleges that certain 
family property was excluded at that partition. If 
he succeeds in proving that there was 


rtial 
partition only, that fact is sufficient in itaelt to 
establish that certain other parcels of property 


claimed as common must part of the character of 
common property. It isa matter of proof and not 
pin DAN that such property was excluded and 
pt common. Vinayak Narsingh v. Datta Govind 
118) and p amero Chetty v. Muthu Vijaya Raghu 
Natka (19), referred to. [p. 371, col. 2; p. 373, col. 2,] 
Where an agreement of partition is followed by 
the documents being esate with the express ob- 
ject of making them only formal record of the 
transaction evidenced by the same the documents 
are not mere records of past transactions bat the 
create or declare rights and are, therefore, compul- 
sorily registrable under s. 17, Registration Act. 
Canes as v. Khanthu (25), relied on |p. 380, coL 


“Per Wassoodew, J .-—Co- parceners of a joint Hindu 
family. continue to remain united go long as there ig 


.no declaration of their will to*sever. It has been 


well recognized that that declaration of will could 
be made even bya unilateral act and a fortiori, if 
such declaration were manifested by a joint refer- 
ence to arbitration by all the adult co-parceners 
calling upon the arbitrators to effect a division of 
the family property and apportion it to the respeo- 
tive shares, the partition memos. could bs made 
use of in proof of the change of status or the 
declaration of will in question. Ramchandra v. 
Dinker (13) and Bageshwart Oharan Singh v., 
Jagarnath Kuari (14), referred to, [p. 368, col. 2.] 

Per Thakor, J.—Severance in interest, which’ is 
another expression for partition under the Hindu 
Law, being itself the object of the documents, of 
partition cannot be stated to bea purpose which ig 
collateral to the main purpose and object of the 
mi iu any sense of the expression. |p. 360, 
ool, 1. 

Where a document evidencing agreement of parti- 
tion is treated by the parties astheir own act 
and the panes merely signed itas attesting wit- 
nesses, the document cannot be regarded as an 
award merely because it hears the signatures of the 
ponchas. [p. 368, col. 1.ji 

The presumption anders. 90, Evidence Act, is 
rebuttable. lt is to be made at the discretion of the 
Court The presumption being based on the rule of 
expediency unless the surrounding circumstances 
satisfied the Court that the documents were produc- 
ed from proper custody, it would be unsound to 
admit them. The provisions in s. 90 read with the 
Explanation insist on a satisfactory account of the 
origin of the hae pae being given by the party 
relying upon the documents. The custody might 
not be in the strictest sense legal custody, but, 


whether it pos bry in right or wrong, * the origin 


must be exp The Court must, 


* 


LA 


ba 
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examine the surrounding circumstances tending to 


establish the connection of the party producing the 
document with the person with whom the documents 
should naturally have been, For that purpose con- 
temporary events assume importance The Oourts’ 
action will be largely influenced by their apprecia- 
tion in raising the presumption and appraising the 
value tobe attached tothe documents Sharfuddin 
v. Govind ti and Tratlokia Nath Nundi v. Shurno 
Chungoni (10, referred to. [p 366, cols. 1 & 3.] 

Where the Judge compares the handwriting with 
the other documents which are produced before him 
and which are not challenged as fabricated, such a 
process of comparison by the Court upon its own 
initiative and without the guidance of an expart 
and even with itis at all times hazardous and re- 
cognizably inconclusive. |p. 387, col. 2.] 

Allowing the defence to be modified by the su 
plementaiy statement without seeking for an amend- 
ment ofthe pleadings and issues, is to be deprecated 
but no grave injustice can be caused to the plaint- 
iff in the course of the trial, particularly when both 
sides tender all the evidence whichthey intend to 
adducs in support of their respective pleas. [p. 363, 


ool, 2.) š 
F.O. A. from the decision of the First. 


Olass Sub Judge, Belgaum, in O. S8. No. 11 
of 1929 

Messrs. H. C. Coyajee and A. G. Desai, 
for the Appellant. 
_ Messrs. D. N. Bakhadurji, B. D. Belvi and 
N. M. Hungund, for the Respondent. 

Wassoodew J,—This is an appeal from 
the decree of the First Olass Subordinate 
Judge of Belgaum dismissing the suit for 
possession Of certain entire parcels of pro- 
perty and for a share in others after parti- 
tion. The plaintiff and the defendant are 
members of a watandar family of Patels of 
Neginhal, a town in the Belgaum District. 
The plaintiff's branch was separated several 
years ago. There is conflict as to the year 
of separation. The plaintiff alleged that 
the separation took place in 1881, and not 
in 1883 asthe defendant maintained. At 
the time of separation, there were three 
branches of the Patel family entitled to 
division of the family property which con- 
sisted of watan lands and houses in four 
Government villages, namely Keserkop, 
Neginhal, Singarkop and Ramapur, and the 
entire alienated or inam ‘village of Dori. 
The three branches were represented at 
the time of the division by Venkangouda 
Basangouda, the father of the defendant, 
and Rudragouda, the grandfather of the 
minor plaintif. Venkangouda died child- 
less in September 1885. His widow, Par 
vateva, died in December 1916. The said 
Venkangouda was the genitive brother of 
the defendant and was adopted by his uncle 
prior tothe division. At the time when 
the reversion opened, the plaintiff wes the 
nearer reversioner than the defendant and 
as such would be entitled to the entire 
pio hate ee ae ee š i ASi 4 EE 
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interest in the separate property of Ven- 
kangouda. The plaintiff's case must be 
divided into two parte. The first- part of 
his case was that the said Venkangouda 
the family partition was 
owner of certain entire parcles of land 
allotted to his share in the villages of Negin- 
hal and Keserkop and was a tenant-in- 
common with regard to the residue of the 
family property situated in the villages of 
Singarkop and Ramapur and the entire 
village of Dori which by agreement was 
Jeft undivided at the family partition. The 
plaintif claimed possession of those proper- 
ties by partition if necessary as a next re- 
versioner of Venkangouda. The suit was 
instituted on November 28, 1928, within 
twelve years after the death of Venkan- 
gouda’s widow Parvateva, and in this appeal 
limitation has not been urged against the 
plaintiff's claim. The second part of the 
Plaintiff's case was that he was entitled to 
a share in his own right in the properties 
ofthe family left common at the division, 
Particularly those situated in the village of 
Ramapur and the inam village of Dori, 
the lands in Singarkop having been divid- 
ed in 1915. Inthe written defence first 
submitted, it was conlended inter alia that 
there wasa complete separation of the plain- 
tiff's ancestor's share in all the properties 
of the family and it was maintained that 
Venkangouda died in union with the defen» 
dant who, therefore, was entitled to posses- 
Bion of all his interest in the property by 
survivorship. That defence was thus adum- 
brated in the written statement (Ex. 26) 
filed on November 27, 1929 : 

-“Tn about the year 1883 A, D. as plaintiff's grand- 
father Rudragouda separated in interest from Ven- 
kangouda and Basangouda, took his share and 
became separate, the undivided family of aforesaid 
persons became separate accordingto law ; even 
assuming as above, Venkangouda and apakah, LA 
both these—reunited and began to live jointly alone 
as previously, as Venkangouda and Basangouda— 
both of these—reunited and lived jointly alone up 
to the end and as Venkangouda died in that state, 
defendant's father Basangouda alone became the 
owner of all the property ın the possession of both 
Venkangouda and Basangouda by rightof survivor- 
ship. And efter him, the defendant alone has be- 
come the owner. The plaintiff has no title to any 
portion of the aforesaid property.” 

Upon the above pleadings the _ learned 
trial Judge framed the following issue on 
uka 28, 1930: i 

“(]-A) Is the reunion between Venkangouda and 
Basangouda setup in para. 3of Ex 26 proved ?” 

Thereafter, on July 4, 1932,in response 
to the Court’s question the defendant sub- 
mitted his supplementary statement (Ex, 
81) as follows, ' >» | 
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“About the year 1883, the plaintiff's grandfather 
Rudragouda took his one-third share in the entire 
property ofthe family and went to live separately 

m, Basdogouda Danappagouda and Venkangouda 
Ningangouda who were full brothers by birth, 
who never divided between them the remaining 
two-thirds of the family, property and who con- 
tinued to live as members of a joint family until 
the death of Venkangouda Ningangouda in 1885. 
Defendant has pleaded reunion in para. 3 of his 

itten statement (Ex 26) only because of the 
egal presumptiom which certain recent rulings of 
the Privy Council say arises that when one co- 
parcener ina Hindu family takes his share and 
separates the presumption is that the partition is 
complete and that all the other co-parceners also 
take their respective shares, As a matter of fact, 
Basangouda Danappagouda and Venkangouda Nin- 
gangouda never divided the undivided two-thirds 
of the family property between them but held it 
jointly as before” | ` 

Notwithstanding that change in the 
pleadings, theissue framed upon the origi- 
nal written statement remained unaltered. 
Thére was also another issue raised (No. 2) 
to the following effect : 

“Does plaintiff prove that the property in the 
Schs. A and D belongs to the deceased Venkangouda 
bin Ningangouda alone at his death?" 

That issue apparently involved the plea 
in the supplementary defence although the 
issue was framed much earlier— perhaps on 
January 12, 1931. The learned trial Judge 
accepted the explanation offered in the 
supplementary written statement for alleg- 
ing reunion after separation and accord- 
ingly thought that the decision on the ques: 
tion of reunion was unnecessary. He 
held that Venkangouda and Basaygouda, 
the father of the defendant, continued to 
be joint. The finding has been thus ex- 
preased by him : l 
- “After careful consideration ofthe documentary 
and oral evidence adduced on both sides, and from 
the probabilities of the case already noted, I dis- 
believe plaintiff and his witnesses accept the 
statement of defendant's witnesses and find that 
Venkangouda and Basangouda-remained us mem- 
bers of the joint Hindu family when Rudragouda 
separated from them. Plaintiff's claim to Ven- 
kangouda’s share as-reverasioner of Parvatibai is 
not, therefore, tenable as that share, if any, went to 
Bagangouda by right of survivorship.” 

- On the second part of the plaintiff's 
case the learned trial Judge thought that 
the evidence displaced the case made by 
the- plaintiff that the lands mentioned in 
Behse. D and E were kept common at the 
time of the family division. Mr. Coyajee, 
Counsel for the plaintiff-appellant, has 
atressed the effect of the irregularity in 
not seeking for the necessary amendments 
of thé pleadings and the issues in proper 
time upon the alteration of the defence. His 
argument is that the change of front could 
not properly be allowed and, if allowed, the 
regular procedure should have been fol- 
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lowed. Without suggesting that more or 
diferent evidence which was available was 
not tendered by the plaintiff, Counsel com- 
plained of the inability of the plaintiff to 
putthe legal aspect of the case in argu- 
ment in a proper perspective which might 
perhaps have influenced the learned trial 
Judge in the appreciation of the evidence. 
Whilst deprecating the manner in which 
the defence was allowed to be modified by 
the supplementary statement without seek- 
ing for an amendment of the pleadings 
and issues, I do not think any grave injus- 
tice has been caused to the plaintiff in the 
course of the trial, particularly when both 
sides tendered all the evidence which they 
intended to adduce in support of their res- 
pective pleas. 'The point was thoroughly 
argued and assimilated by the learned 
Judge inthe consideration of the evidence 
before him asit appears from the judg- 
ment. With regard to the first part of the 
plaintiff's case, the substance of the argu- 
ment of the learned Counsel is that there is 
sufficient and reliable evidence to hold that 
the deceased Venkangouda was separated 
in interest from his other co-parceners, and 
that, apart from it, when one co-parcener, 
namely the plaintiff's grandfather separated 
from the: other two branches, there was not 
only in fact a complete separation of the 
shares of the three branches entitled to the 
family property but there was a severance 
of interest in law which affected the devo- 
lution of the estate held by the respective 
sharers including the deceased Venkan- 
gouda and that, therefore the latter 
at the time of his death held his estate 
in severalty. In fact it is urged that upon 
the pleadings the learned trial Judge 
erred, inthe absence of evidence of re- 
union, in not giving a decrea to the plaintiff, 
as reversionerof Venkangouda, for posses- 
sion of his share Upon the question of law 
urged ‘there have been several important 
pronouncements by their Lordships of the 
Judicial Committee. There can be no doubt 
that the presumption of union cannot con- 
tinue after the separation of one member. 
The case in Balabux Ladhuramv. Rukhma- 
bai (1), isan authority onthe point. There 
Lord Davey in delivering the judgment of 
the Board observed as follows (page 137%, ; 

“It appears to their Lordships that there is no 
presumption, when one co-parcener separates from 
the others, that the latter remain united 


many oases it may be necessary, in order to ascer- 
tain the share of the outgoing member, to fix the 


(1) 30 LA 130, 30 0 735;7 O W N 643; 8 Sar. 470 
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shares which the other co-parceners are or would 
be entitled to, and in this sense the separation of 
one is said to be virtual separation of all. And 
their Lordships think that an agreement amongst 
the remaining members of a joint family to re- 
main united or to reunite must be proved like any 
other fact.” 


It does not necessarily follow from the 
above remarks that upon the separation of 
one co parcener the presumption is that 
the rest are separated. In that case when 
the cousins entered into an agreement, it 
was stated that defined shares in the 
whole joint family property had been allot- 
ted to the several co-parceners. The agree- 
ment also gave them liberty either to live 
together or to separate their own business. 
And upon the construction of that agree- 
ment it was held that the agreement effect- 
ed a partition in estate, and that evidence 
of some of the co-parceners having continu- 
ed to enjoy their sharee in common would 
not affect the tenure of the property or their 
interest in it. In Ram Prasad Singh Vv. 
Lakhpati Koer (2), in dealing with the con- 
tention that the decree in the suit effected 
a separation quoad some of the co-par- 
ceners and left the rest united inter se, 
their Lordships refused to draw any pre- 
sumption and they remarked that ip. 104) 

“here, again, the conduct of the parties must be 
looked at In order tp arrive at what constibutes 
the true test of partition of property according to 
Hindu Law, namely the intention of the members 
of the family to become separate owners." 

It is obvious that when one co-parcener 
separates from the others, the latter, if so 
disposed, may remain joint and enjoy their 
shares as joint owners in whatever property 
that remains after the separation of the 
sbare cf the separated member. The inten- 
tion to remain united can be inferred from 
thejr conduct even without any express 
agreement. Sir John Edge, in delivering 
the judgment of the Board in Palani Am- 
mal v. Muthuvenkatachala Moniagar (3), 
made the following observation (p. 567) 

“Tt is also now beyond doubt that a member of 
such & jvint family can separate himself from the 
other members ofthe joint family and is on sepa- 
ration entitled to have his share in the property of 
the joint family ascertained and partitioned off for 
him, and that the remaining co-parceners, without 
any special agreement amongst themselves, may 
continue to be co-parceners and to enjoy as mem- 
bere of a joint family what remained after such a 


a) gues 300 231;7 OW N 163;8 Sar. 380 
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(3) 52 I A 83; 87 Ind. Oas. 833; A IR 1925 P O 
49; 48 M 254; 48M LJ83;6 PL T183:41L W 
489; (1995) M W N 330; 3 Pat L R126; 27 Bom. L 
R 735; 28 O W N 846;23 ALJ746; L R6AP O 
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partition of the family property. That the remain- 
ing members continued to be joint may, if disput- 
ed, be inferred from the way in which their 
family business was carried on after their previous 
co-parcener had separated from them,” 

In dealing with the presumption lt was 
also stated that the” mere fact that the 
shares of the co-parceners had been ascer- 
tained did not by itself necessarily lead to 
an inference that the family had separated. 
There may be reasons other than a con- 
templated separation for ascertaining what 
the shares of the co-Darceners on a separa- 
tion would be. Speaking entirely for my- 
self, I do not think the above observations 
support the view that when one co-parcener 
separates from the rest there is a presump” 
tion that there is a complete severance or 
separation in interest as to the rest, which, 
according to the argument of the appel- 
lant’s learned Gounsel, must be displaced 
by proof of reunion or of an agreement to 
continue joint. It was urged that that view 
is supported by the observations in Bal 
Krishna v. Ram Krishna (4). That was a 
case of partition between brothers and the 
previous rulings were again considered by 
the Board. Their Lordships thought that 
the matter was put beyond doubt in Palani 
Ammal v. Muthuvenkatachala Montagar (3), 
by the observations of Sir John Edge re- 
ferred to above. The argument of law ad- 
vanced before the Board was whether the 
separation of one member of the family 
necessarily caused the separation of all. In 
summarizing the effect of their decisions 
their Lordships observed as follows (p. 226*) 

“This problem has been discussed in many Nase 
the argument usually turning upon a question o 
presumption. The general principle undoubtedly 
is that every Hindu family is presumed to be joint 
unless the contrary is proved. Hit is established 
that one member has separated, does the presump- 
tion continue with reference to the others? The 
decisions of this Board show that it does not: per 
Lord Davey in Balabuz Ladhuram v. Rukhmabat 
(D), at p. 1374 followed in Jatti v. Banwari Lal (5). 

ut it is equally clear on these decisions that the 
other members of the family may remain joint: it 
is again, their Lordships think, a question of their 
intention, which must no doubt be proved.” 

War from saying that the effect of the 
severance of one member is an automatic 
separation in estate of the rest so that the 


(4) 58 I A 220; 132 Ind. Uas.733; A I R 1931 
PO 154; 58A 300; (1931) A L J 499; 35 OW N 815 
34 L W 18; Ind. Rel (1931) P O 221; 1931) MW N 
793; 54 O LJ131; 33 Bom L R128; 61 M L J 362 


(5) 50 I A192; 74 Ind. Oas. 462; AT R 1923 PO; 
186; 4 Lah. 350; 21 A LJ 582; 18 L W 273; 45M L 
J 355; (1923) M W N 687; 25 Bom, L R 1256; 28 O 
W N 785; 33M L T 283 (P 0). 
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presumption with regard to the status of 
the rest couid be drawn, the authorities as 
I interpret them support the view that the 
question as tothe nature of that status is 
one of intention which must be proved 
like any other fact. The interpretation put 
on Balabux Ladhuram v. Rukhmabat (1) 
by Ohandavarkar, J. io Anandibat v. Hart 
Suba Pat (6), in the following passage of the 
judgment (p. 296*): 

it is proved that there has been a breach in 
the state of union, the law presumes that there 
has been a complete partition both as to parties 
and property, and the presumption in question 
continuss until it is rebutted by proof of an agree- 
ment, which means proof of intention on the part 
of some to remain united as before and to confine 
the partition to the rest, or, if the partition was 
intended to extend to the interest of all indivi- 
dually, there must be proof that some of them 
re- 19 


goes much beyond what was intended 
to be conveyed ag explained in the subse- 
quent decisions referred to: see Sahebgouda 
v. Basangouda (7), and Babanna v. Parava 
(8). Therefore it seems to me the ques- 
tion whether Venkangouda and Basangouda 
remained united after the separation of 
Rudragouda is a question to be determined 
on the evidence in the case without any 
presumption in favour of either contention. 
So far as this appeal is concerned, the con- 
tention as to the incidence of the onus 
assumes an academic aspect as both parties 
have led the available evidence. That 
question is not free from difficulty inasmuch 
as the direct evidence, both oral and docu- 
mentary, `is interested, inconclusive and 
unsatisfactory,‘and the circumstantial proof 
conflicting.’ “The principal documentary 
proof of the alleged partition of all the 
three sharers—the oral evidence of persons 
supposed to have witnessed the partition 
and that of the parties regarding their 
enjoyment of their separate parcels, will 
be dealt with presently—tendered for the 
plaintiff consists of three partition memos 
(A, B and ©) which purport to bear the 
date November 1, 1881, the signatures of 
the parties to the agreement, and the 
attestations of three arbitrators or panchas 
according to whose decision, as the recital 
goes, the parties agreed to take their 
respective portions in defined shares. The 
three memos are identical in every respect 
and were apparently intended to be given 


(6) 35 B 293; 10 Ind. Oas. 911; 13 Bom. L R 287. 

(7) 33 Bom. L R 580; 133 Ind. Oas. 847; A I R 1931 
Bom. 378; Ind. Rul. (1931) Bom. 431. 

(8) 50 B 815; 100 Ind, Cas. 147; A I R1937 Bom, 
68; 28 Bom, L R 1446. 
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to each of the three sharers. The memos 
begin as follows: 

“Particulars regarding the partition that was 
effected in respect of Gowdki lands, houses, back- 
yards (situate in) Mouze Neginhal and Kesarkop 
and oe in Taluka Perasgad and in Rama- 
pur, Taluka Dharwar (t. e.) partition that was 
effected (in respect of the lands situate in) Inam 
villages including Dori in the two Districts of 
Dharwar and Belgaum as below; details thereof 
are as follows: Date November 1, 1881, A. D., lunar 
date 10th day of Kartik Shudh, Tuesday, Shake year 
1803, Cyclical year Vrishabha.” 

The names of the different parties are 
given at the top of the three columns that 
are sub-joined in each of which the lands 


allotted to the sharer concerned are stated. 


- Wherever the entire properties are given, 


there is no qualification mentioned, but 
where an undivided snare is allotted it is 
accompanied by a statement that ‘it should 
be divided’ later on. The concluding por- 
tion, which is as follows, is important : 

“As decided by Mallappa Puttar, Jinappa Kambar 
Bhaskarappa Puttar, Appujappa Bagar Hubli, in 
Larne of four persons the houses, backyards, 
elds as mentioned above, all that has come accord- 
ingly to our respective shares in our names and 
the houses, backyards, lands situated in the said 
four villages as per above decision, these also should 
be divided andtaken. And Judt Jirayatin respect 
of all villages should be paid according to Seah 
share mentioned above. After dedacting Najarana 
that is payable to Government in respect of the 
Inam village Dori, the remaining amount should be 
taken ag mentioned above, Dats Novemher 1 
1881, A. D. Handwritting ofeKrishnaji Narayan 
Kulkarni.” 

The learned trial Judge, instead of ex- 
pressly dealing with the question of the 
propriety of raising a presumption of the 
genuineness of the documents under the 
provisions of s. 90, Evidence Act on the 
ground of their antiquity, has held upon 
the evidence and circumstances in the case 
that those memos are not gennine. The 
argument of the appellants learned Oounge] 
in regard to these memos is of a threefold 
character. The first is that a presumption 
ought rightly to be raised of their genuine- 
ness, they having been documents of 
18681 coming from the custody of a descen- 
dant of a party who was entitled to retain 
in his possession at least one of those 
memos. It is also urged that there is suffi- 
cient evidence to prove the handwriting of 
the writer and the signatories which ought 
to be accepted in this case. The next point 
in the argument is that these memos do 
not require to be compulsorily registered 
inasmuch as they recite a past fact and 
were not intended to record the terms of 
the partition or to declare any interest in 
property within the - meaning bf s. 17, 
Registration Act. Asa ground for exemp- 
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tion from registration, it is also argued that 
these memos are no better than awards 
accepted and agreed to by the parties or 
made the foundation of their agreement, 
the awards themselves under the law then 
prevailing not being required to be regis- 
tered. The alternative ground of conten- 
tion is that, even if the memos were 
required to be compulsorily registered, the 
recitals could be used to serve a 
collateral purpose, namely proof of the 
fact that the parties had intended to sever 
by reference to arbitration and that that 
expression of their intention affected the 
character of their subsequent possession. 
After anxious consideration, I am inclined to 
the view that the circumstances and the 
proof supplied do not justify the raising of 
the presumption of the genuineness of the 
documents. The. presumption under 
5. 90, Evidence Act, is rebuttable. It is 


to be made at the discretion of the Court. 


The presumption being based on the rule 
of expediency unless the surrounding 
circumstances satisfied the Oourt that the 
documents were produced from proper 
custody, it would be unsound to admit 
them. The provisions in 8. 90 read with 
the Explanation insist on a satisfactory 
account of the origin of the possession 
being given by the party relying upon 
ths documents: see Sharfuddin v, Govind 
(9). The custody might not be in the 
strictest sense legal custody, but whether 
it originated in right or wrong, the origin 
must be explained. Now the documents 
on the face of them were intended to be 
delivered to each of the parties interested 
inthe division. The custody of all the 
three documents by the descendant of one 
of the parties, therefore, gives rise to the 
gravest suspicion and invites the applica- 
tion of therule of caution. indicated in 
Tratlokia Nath Nundi v. Shurno Chungont 
(10). There Sir Richard Garth, O. J. pointed 
out that (pages 541-542*) : 

‘the rale laiddown ins. 90, Evidence Act, 
ought tobe applied in this saa with specisi 
care and caution. It 18 a rule which even in 
England must be exercised with caution... .. 
nothing can be more easy than for an unscrupa- 
lous person, who is wrongfully in possesion of 
property, and wantsto make out a title to it, to 
forge a deed in his own favour more than 30 years 
old, and then produce it himself in Oourt, and say 
that, becanse he is in possession of the land, he 
mart needs be the prope: custodian of the deed, 
and sofrelieve himself from the necessity of proving 
the execution of the instrument.” 


(9) 37 B 452, 5 Bom. L R 144. 
(16) 11 0 539. 
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Necessarily, upon the custody of these 
three documents, investigation must com- 
Mence as to the circumstances under 
which they were brought abdut and 
possessed. The Court must, therefore, 
examine the surrounding circumstances 
tending toestablish the connection of the 
party producing the document with the 
person with whom the documents should 
naturally have been. For,that purpose 
contemporary events assume importance. 
The Courts’ action will be largely in- 
fluenced by their appreciation in raising 
the presumption and appraising the 
value tobe attached to the documents. 
It is important to note that the plaintiff's 
mother was unable to say how those docu- 
ments came into the custody of her hus- 
band. She stated that on the advice of his 
Pleader her husband had collected these 
papers five years before his death and 
had soinformed his clerk one Mallaya 
(vide Ex. 82). The latter took a leading 
part in these proceedings, and, when 
examined, was unable to say how his 
master came into the possession of the - 
documents. Mallaya appears to have 
avoided the production of other papers, 
such as account books, by professing his 
inability todo so onthe ground that they 
were destroyed by fire in their residence, 
the fire reaching only the cupboard in 
which the account books were deposited 
and not the receptacle in which these 
documents and others, to which reference 
will presently be made, were left. There 
is no independent evidencé of this fire 
and the explanation does not carry eonvic- 
tions Indeed itis true thatone of the 
three documents could, if they are genuine, 
have been in the plaintiff's possession. 
But the possession of the two others can- 
not be traced to the plaintif upon any 
honest or reasonable hypothesis. The 
suggestion that Rudragouda being the 
eldest living co-parcener and living in the 
same premises was charged with their 
custody is unsatisfactory. The sounaest 
policy evenupontherule of expediency 
will necessitate circamspection and 
scrutiny in the examination of the surround- 
ing circumstances before raising the 
presumption. 

Now one of the most important circum- 
stances which might strengthen or re- 
move the suspicion isthe year in which 
the partition took place in this family. 
For, ifthe partition took place in 1883 
necessarily the partition memosof 1881 
must be regarded ss fabricated. The 
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plaintiff in fixing the year of partition 
relied upon his clerk Mallaya, who gave 
instructions to his legal advisers. He 
alsa retied upcn four other witnesses 
Rachappa (Ex. 124), Bhimappa (Ex. 125), 
Basavantappa (Ex. 126) and Dhulappa 
(Hx. 124), who came forwaid to depose 
that they were witnessesto the partition 
in his family. Now Mallaya attempted 
to.fix the year as L881 upon his personal 
‘knowledge stating that he was about 
seventeen years of age then and that the 
partition memos were executed a 
tortnight after the separation. Mallaya 
was confronted with his own school 
register of the year 1882 (Ex. 92) in which 
his age was stated to beten and a half 
years when he entered school. He then 


stated that the partition was effected 
one year after he entered tke school, 
thatis, inthe year 1883. That supports 


the case of the defendant at least in 1egaid 
to the year of the partition and aggravates 
the difficulty of accepting the memos as 
genuine. On impurtant points Mallaya 
definitely decided to give no satisfactory 
replies and pretended ignorance in regaid 
to contemporary events. The other witness- 
es have apparently been tutored to say 
that the division took place iour or five 
years after ihe great famine of 1377. 
With meticulous acculacy, every witness 
has repeated that tact whilst on other 
important matters they have, like Mallaya, 
pretended ignorance or confessed efailure 
of memory. ‘}hey have apparently -not 
much intimate ccnncction with the family 
which perhaps might explain . their 
ignorance. But when regard is had to 
their statements ın reply to questions 
discreditive of the plaintifi’s story, such 
asthe division of agricultural cattle and 
implements upon a family partition and 
the like, they were unable to give 
cogent and fair replies. After -~reuding 
their statements carefully, l- think the 
view of the learned Judge that they are 
unreliable is substantially correcte We 
have been taken through the evidence cf 
persons proving the handwriting «fi these 
partition memos to corroborate the direct 
oralevidence. ‘he brst witness ip the 
series is Aunaji (Ex. 101), and he came 
forward with the story that he recognized 
the handwriting of Krishnaji who has 
written the dccumenis and signed them. 
The reason for his being able to identify 
the handwriting of Krisunaji is that the 
_ latter was ofhciating Kulkarni of Neginhal. 
}tis worthy of note that he, according to his 
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creee-examination, had seen Krishnaji 
write about forty years ago, although he 
could not say what particular documents 
were written in his presence. There was 
no correspondence between the two. It 
is difficult to rely upon that kind of 
testimony in proaf of the documents. 

The second witness on the point is 
Hanmant (Ex. 109) who produced two dccu- 
ments (Exs. 11) and 112) which are supposed 
to be in the handwriting of Krishnaji. 
Those documents have not been proved to 
be so. On comparison he was able to say 
that the handwriting on the disputed 
documents was that of Krishnaji. That 
writnes8 was about five or six years old 


when Krishnaji died, and not being fami- 


liar with Modi script in which Krishnaji’s 


. Signatures appear on the documents pro- 


duced by him, his evidence is hardly of 
any value. Moreover, this witness is not 
much versed in Marathi script, for he 
is only able to sign his name. Upon that 
evidence it is difficult to conclude that 
the documents were in fact executed by 
the co:parceners interested in the partition. 
The learned trial Judge, who was fami- 
liar with Kanarese script, on comparison of 
the handwriting with the other documents 
(Exs. 173 and 174) which were produced 
before him and which were not challenged 
as fabricated, was not satisfied with the 
result of his comparison. Such a process 
of comparison by the Oourt upon its 
own initiative and without the guidance 
of an expert and even with it is at all 
times hazardous and recognizably incon- 
clusive. Buf, apart from that comparison, 
there are other circumstances which 
strengthen the suspicion. Thcse circum- 
stances could properly be dealt with in the 
consideration of the story whether Venkan- 
gouda’s share was defined and separated. 
it is sufficient to say that the presumption 
under s. 90, Evidence Act, could not pro- 
perly be raised and the evidence in proof 
of those documents is unsatisfactory and 
unreliable. 

In the above view on the question of 
it would 
not be necessary to deal the argument 
relating 10 their admissibility for want of 
registration. 1 wculd, however, in noticing 
it briefly state the foundation of my con- 
clusion in that respect also. Having 
regard to the recitals in the deeds and 
their phraseology in my View, it cannot 
be said that they constitute a record of a 
past division. Mallaya who comes forward 
with that story cannot be believed, and 
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there 18 no reference to the subsequent 
execution of the documents in the plaint 
itself. If the documents were not intended 
to be evidence, of partition and allotment 
of shares, there can be no assignable reason 
for their existence. The statements in 
regard to certain lands to the effect that 
they “should be divided” clearly em- 
hasize terms of the agreement to sever 
und therefore incompatible with a prior 
division. The suggestion that those words 
are used in relation only to lands 
held by the family in common with 
strangers and that the demarcation of each 
sharer’s parcels in the survey numbers 
affected was left for future action, is open 


to comment, andeven if that view were 


permissible, the documents could not be 
regarded as recitals of a past division. The 
suggestion derives no support from the evi 
dence and is opposed tothe tenor of the 
deeds. It seems to me that the documents 
were compulsorily registrable and the omis- 
sion to do so destroys their utility as proof 
of the fact of parution. With regard to the 
alternative suggestion, I do not think that 
those documents can be looked upon as 
awards merely or intended to operate as 
‘such. There ıs indeed a reference to the 
decision of a panch therein. But the 
parties apparently have made that deci- 
sion the basis tf their agreement when 
they signed it. It is trae that the panchas 
have also signed the deed, and there is 
authority for the view that an award 
merely because itis signed by the parties 
to the reference is nonetheless an award: see 
Yemnava Shidramappa Auchals v Ravan- 
shiddappa Mallappa (11). Butthe question 
would be in what character the parties or 
the panchas executed the document. If 
the parties treated the document as their 
own act and the panchas merely signed it 
as attesting witnesses, I do not think the 
document would, be regarded as an award 
merely because if bears the signature of the 
panchas. .Therefore the claim made to 
exemption from registration is, I think, 
not well founded. 


‘It would be annecessary therefore to. 


consider whether the documents could be 
used, notwithstanding the absence of ie- 
gistration, for a coliateral purpose. That 
documents which are compulsorily regis- 
trable can be admitted for a collateral par- 
pose cannot be disputed: see Varada Prllat 


(11) 39 Bom, LR 297; 101 Ind. Oas 351; AI R 
1937 Bom. 656, 
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v. Jeevarathnammal (12). Speaking entirely 
fot myself, it would be possible, if the 
documents were genuine, to regard the 
reference t> arbitration for the “ purpose 
of division of the family . property as 
constituting proof collateral of the fact 
that the parties intended to. sever. COo- 
parceners of a joint Hindu family continue 
to remain united so long as there is no 
deciaration of their will to sever. It . has 
been well -recogaized that that declaration 
of will could be made even by a unilateral 
act ses Ramchandra v. Dinkar (13) and 
Bageshwari Charan Singh v. Jagarath Kuari 
(14), and a fortiori, if such declaration were 
manifested by a joint reference , to arbitra- 
tion by all the adult co-parceners calling 
upon the arbitrators to effect a division of 
the family property and apportion it to the 
respective sharers, the partition memos 
could be made use of in proof of the change 
of status or the declaration of will in ques- 
tion. That purpose, however, cannot be 
served by the deeds as I have already 
indicated, because in the view I take the 
memos do not represent a genuine record 
of ithe transaction which they purport to 
evidence. 

It ig now necessary to examine the other 
evidence adduced by the parties in support 
of their respective cuntentions on the status 
of Venkangouda after the separation of 
Rudragouda.. I have already expressed my 
view that there is mo presumption that 
upon he separation of Rudragouda, the 
other two co-parceners were also divided in 
interest. It is true that the defendant at 
one time stated that they were reunited 
which might by implication show that they 
were divided along with Rudragouda and 
that the reunion took place lateron. But 
he has explained that position und that 
explanation seems to be satisfactory. I 
have already referred to portions of the 
oral evidence for the plaintiff in reference 
to the conflict as to the exact year in 
which the division took place and have 
expressed the view that it has failed in that 


Tespect to carry conviction to my mind. 


Now dealing with the oral evidence relat- 
ing tothe nature of that division I might 


briefly refer to the various witnesses’ state- 

(12) 46 IA 285; 58 Ind Oas 901; AIR1919P O 
44: 43 M243; (1919) M W N 724; 10 L W 678; 24 0 
w N 316, oB ML J 313,18 AL a, 2UPL R 
(PC) 81; 22 Bom. L R 444 (P 0). 

(13) 8 Bom. LR 800. 

{14) 59 1 A 130, 138 Ind. Cas. 798; A I R 1933 
a! 11l Pat 972; 9OWN 43, 36 OWN 250; 

L W 217; (1932) A L J 188; 5> O LJ136;62 ° M 

L 7 298; 34 Bom, L R 463, Ind- Rul. (1932) Hom, 
142; 13 PLT 879; (1932) M W NGE 0 (P O}. 
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ments bearing upon that question. (After 
weferring to these statements the judg- 
ment proceeded further). From what tne 
witnesses have stated the following facts 
merge. At the time when the plaintiff's 
grandfather Rudragouda was separated, his 
whare of the lands in certain villages at 
least was transferred into his possession 
and. that he paid ite assessment. The pos- 
ssession of the regidue of the family estate 
remained with Basangouda who managed 
them on behalf of himself and Venkan- 
ouda. A portion of the house was damo” 
lished and re-built by the defendant in 1887 
on twoethirds of the whole araa and has 
been solely occupied after the death of 
Venkangouda by Basangouda. Ab. the 
time ot the census only two numbers were 
wiven to the family residence, one, to the 
portion occupied by Rudragouda, and the 
ether -to that occupied by both Venkan- 
ouda and Basangouda. 

Before considering the other evidence 
and circumstances it may be proper to 
visualize certain circumstances woich are 
not seriously disputed. Venkanyouda was 
the brother of Basangouda and lived with 
him prior to his adoption. Their wives 
were also mutually related. ‘he ties of 
natural affection, therefore, would draw 
them together. It ig consequently very 
likely, as the defendant and his witnesses 
have stated, that they lived together after 
the separation of Rudragouda. It is ex- 
pressly admitted by the plaintiff's witnesses 
that. Venkangouda’s widow Parvateva lived 
with Basangouda and died in nis house. 
It has been proved by the defendant that 


miter Rudragonuda’s separation the rest of. 


tthe lands stood in Basangouda’s name, and 
wlthough Venkangouda’s adoptive mother 
“iangabai insisted since the adoption tnat 
be should be recognized as eligible for 
patilkiship, she never pressed for the sepa- 
ration “of his share and a change of his 
name in the khata. That wasso is evi- 
‘dent from’ the course of the conduct of the 
parties After Venkangouda's death there 
was neither any varsa (heirship); inquiry 
nor.. mutation of names in the village 1e- 
cords, and Paivateva, too, did not set forth 
her. claim to succeed to Venkangouda’s 
property as his widow. lt is true that in 
the Sanad of .Dori (Ex. 45), which is of 
the year 1806, the inam was transferred 


Mn the name of two persons, Ven- 
kangouda and Basangouda, and Rud- 
Tagouda's name was entirely omit- 


Wed.. If that referas to the state of things- 


prior: to the alleged division, itis certainly 
17047 &48 ; 
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detrimental to the plaintiffs claim. But 
even if it was so subsequent to it, is not 
inconsistent with the defence. 

One indication more than another of the 
intention to divide and separate is far- 
nished by the state of the Government 
records of the villages in question. Indeed 
it is true that the demarcation of shares or 
the absence thereof in the village records 
does not by itself afford very clear indica- 
tion of actual separation or otherwise in a 
Hindu family. See Nageshar Bakhsh Singh | 
v Ganesha (15) where the observations in 
Bhogji v. Bapuy (16) were referred to 
with approval. Therefore it might be 
said that the evidence of Pahani Suds 
(Exs. 151 and 139), relied upon by the 
defendant to show that Venkangouda had 
no special ledger account in the Govern. 
ment villages of Keserkop and Neginhal in 
1883 isnot valuable in itself, specially 
when it is inconsistent with the defendant's 
statement (Hx. 177). But it is different 
where the law has made the Record of 
Rights presumptive evidence of the 
correctness ofthe entries therein under 
s. 135 J., Land Revenue Code There the 
record is cogent evidence of the facts re- 
corded : See Gungabai v. Fakirgowda (17). 
Now .after the introduction of the Record 
of Rights in the Governmept villages in 
question in 1915 or even prior thereto all 
the lands which might hav: stood in the joint 
names of Venkangouda and Basangouda 
or in their separate names were continued 
to be shown ın the name of Basangouda 
alone without any protest from Parvateva: 
see Exs. 152—155 relating to Kesarkop, 
Exs. 156—159 of Neginhal, Exs. 160—166 of © 
Singarkop and Exs. 167-108 of ‘Ramapur. 
Itis a circumstance of materiality that even 
after Paivateva’s death in 1916 no attempt 
was made to assert her claim to-the estate 
of Venkangouda. The defendant's state- 
ment, therefore, that he and Vénkangonda 
continued to remain joint and that Le 
managed the cntire estate is entitled to 
credence in the absence of any proof in 
rebuttal. 

It was also the defendant's case that 
Basangouds continued to pay the assess- 
ment and that there was no division of the 


(15) 47 I A 57; 56 Ind. Cas 308; AI R1920P O 
46; 23 00 1; 42 A 36557 OL J 48; 2 UPL R 
(P O) 137; 388M L v~ 521; 18 ALJ 633;32 Bom, 
L R596; 38M LT 5; 13 L W 6232 (PO), 

(16) 13 B 75. 
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profits or income. Now to discredit the 
suggestion, the plaintiff produced certain 
assessment receipts ielati.g to the years 
1887 and 1890. Most of those assessment 
receipis do not bear any seals and there is 
no satisfactory explanation as to Low they 
came into the plaintiff's possession. [t is 
difficult 10 say to what survey numbers the 
receipts (Exs. 102 and 103) of 1887 and 
1880 refer. No survey number is mentioned 
in the earlier note. There is mention cf 
Vat No. 53 and its connection with the 
disputed numbersis not explained. Stress 
has been laid upon tLe production of three 
receipts of. the same date, namely January 
20, 1887, (Exs. 104, 105 and 106), 
relating to survey N>. 72. They are passed 
in favour of three individuals relating to 
Keserkop lands. That survey number stood 
in the khata cf Shivappa bin Venkappa 
Savadalti, and it seems that the assessment 
has been paid by Basangouda, Rudiagouda 
and Gangawu separately in tLe year 1886. 
If survey No. 74 was` part ol the family 
property and divided into thiee brauches, 
ihe cogency of (that evidence, if ıt were 
accepted as genuine, 18 undoubted. But 
eren in the plamtifi’s partition memos 
survey No. 72 1s absent und there is no 
Satisiuctory account given as regards that 
survey number. “Ab tue last stage of the 
proceedings a list of the estate which was 
divided according to Mallaya was produced 
(ix. °75), and that survey number was 
introduced init. Butno satisfactory expla- 
nation has been given as regards the family’s 
connection with it. Moreover, there is no 
reliable evidence of the writing of the 
receipts and it is unsound, having regard 
to the obvious suspicious nature of their 
possession, to draw any presumption regard- 
ing their genuineness. Tne remarks as to 
the Value of the evidence of the handwriting 
of Exs, A, Band C, the partition memos, 
apply to the proof tendered though the 
same witnesses in regard to these receipts. 
The suggestion that the defendant migat 
have produced better evidence of the pay- 
ment of assessment loses its force ln view 
of the statement of the plaintiffs witness 
Mallaya and the strong circumstances in 
the defendant's favour. 

But it has been uiged that certain lands 
stood in Parvateva’s khata in the village of 
Dori and that not only were they exempted 
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in the name of Parvateva. He has stated 
that they were given to her during her 
widowhood to meet her expenses in charity. 
Having regard to the state of the Govern- 
ment recoids in the other’ villages where 
the lands were certainly very valuable, the 
explanation dcea not seem to be unreason~ 
able. It3s true with regard to the payment 
of judi, the statement of the village talat 
(Ex. 115) supports the claim made that the. 
assessment was so paid. There is a letter 
from the village officer of Dori (Ex. 116) to 
support -that view. But, as I have said; 
that payment is not inconsistent with the. 
explanation given. | 

It ig pointed out that a yadi purporting: 
to be written by the inamdar of Dori in 
1926 at the time of the preparation of the: 
Record of Rights suggests that the mnam- 
dar-defendant claimed as heir of Parvateva. 
Now that yadı was produced on February 
20, 1930, with a list Ex.30. But there is 
no further proof of its due execulion and 
it might be expunged on tuat ground. 
The defendant when confron’ed with that 
memoraudum in the torm of a certified 
copy stated that unless he saw the 
original he could nut explain ıt. But 
neither the original was called tur nor was 
atiention drawn to ıt in Crogs-exaim ination. 
Assuming that he did ten claim as heir of 
Parvateva, the implication is nob inconsis- 
tent with ihe claim that the trust resulted 
in hisefavour. That equivocal statement 
would not outweigh the circumstances in 
favour of the view propounded by the 
defendant. It is the main argument of the ` 
plaintifi’s learned Oounsel that the manner 
in which Venkangouda, Parvateva and Ba- 
sangouda treated their estate, could be. 
ascertained by a scrutiny oi the accounts,. 
and inasmuch as those accounts have not. 
been produced, every inference should be 
drawn against the defence. In regard to. 
the accounts, the defendant was asked to: 
produce his accounts, both private and 
public, on March 27, 1930 (Ex. 32). Three 
months later the defendant produced the: 
village account of Dori only (Kx. 34) from. 
his possession of 1907 and onwaids and 
maintained that he had no past accounts. 
in his possession. The accounts maintained 
by the tnamdar were not examined or 
scrutinized to rebut the defence. The private 
accounts of the defendant cculd not be 


preduced according to his explanation. 
because he did not maintain any. 

But there has been a consistency in the- 
conduct of the defendant. Even since 1890: 
or thereabouts he has been dealing with. 


from payment ot judi but tLe defendant 
Suftered the assessment thereon to be paid 
out of the general nam income of the Dori 
Village. Tue defendant has given an expla- 
pation as tò the ccutjnuance of those lands 
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the property both of himself and Venkan- 


gouda ag if he was the survivor and sole . 


owner. For instance, he mortgaged certain 
properties at Keserkop and Neginhal and 
also the house of the family. The first 
mortgage was effected in September 1:90 


in favour of one Mallappa (lêr. 95). Subse- © 


quently in October 1890, he also mortgaged 
another property in favour of one Shankar- 


gouda (Ex. 96). He then mortgaged another - 


property in favour of one Ryawappa in 
September 1892(Ex. 97) That was followed 
by another mortgage in Feb:uary 1897 in 
favour of one Gurusatappa (Ex. 98). The 
morigage of 1890 (Ex. 


gouda 


according to the plaint, part of the pro- 
perty of Venkangouda. But Ex. 96 refers 
to the house of the family and it shows that 
two-thirds was built upon. That is appsrent 
from the boundaries of the house which 
include th2 extreme limit of the plaintiff's 
house on the one side and a stranger's 
house on the other. The intervening space 
would naturally be as admitted by Mallaya, 
two-thirds of the family house. It is not 
out of place to observe that Shankargouda, 
the mortgagee in one of the deeds, is a 
bhauband of the parties. Toat fact was 
admitted by the plaintiff in his own 
application (lz. 94) made to the Assistant 
Mollector in 1901. It is unlikely that 
Shankargouda would venture to take the 
Rands as secarity if he had any doubt about 
the claim of Basangouda as the sole 
jurvivor of Venkangouda. 

The above circums.ances are more con- 
sistent with the intention to continue 
woint and less compatible with separation. 
here is, however, an important admission 
of the plaintiff's father in his application 
Ex. 94) made to the Assistant Collector 
m duly 7, 1904, referred to for being 
appointed to the Gavadki of Keserkop. In 
hat application he made the following 
tatement: 

“Out of.the remaining eight annas share, I have 

share of two annas and eight pies, and Danap- 
agouda has the remaining share of five annas and 
yar pies. 

The admission, it is not stated is mis- 
aken, and it contains an acknowledgment 
f fact leading to the inference that the 
Kefendant and Venkangouda lived in union 
nd that the latter was entitled to Venkan- 
«oada's estate by survivorship. The expla- 
ation of that conduct, namely that the 
~laintiff's father was a young boy of 
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95) is important.. 
It includes survey No. 43 which according - 
fo the plaint went exclusively to Venkan- ~ 
So alsoit is important to note that , 
the property mortgaged by Ex. 96 was, . 


‘in his own rigat. 


3.1 
eighteen and that the admission was per- 
haps made without his father’s consent 


and without any necessity, is unsatisfac- 
tory. The conduct is consistent throughout 


3 
r 


and is destructive of the view setup, for ' 


he never after Parvateva’s death in 1916 
claimed to be the reversioner of Venkan- 
gouda, nor did he do soat the time of the 
introduction of the Record of Rights. In 
1919 there was a litigation inthe Mamlat- 
dar's Court and the relationship between- 
the parties was strained. Notwithstanding 


that fact no claim was made to su2ceed to ' 


‘Venkangouda when the reversion opened. 


It is a circumstance of importance that in 
1915 some lands 


which were not demarcated and divided" 


by metes and bounds at the general parti- 


tion were divided, but no claim was made ' 


by the plaintiff's father to the other lands 
in Basangouda’s possession. Now those are 
unquestionably circumstances of great 
cogency affecting the merits of the conten- 
tions of the parties, and lead irresistibly 


to the inference which th3 lower Court ’ 
‘fharefore the plaiatiffs claim: 


has drawn 
to succeed as reversioner of Venkangouda 
cannot be sustained. 

Then there remains the question as to 
whether the inam village of Dori and the 
lands in Ramapur were left as commun 
property at the time of the division. ‘I'he 
burden undoubtedly lies on the plaintiff 
who alleges that although partition has 
already taken place those lands still retain 
the character of joint or common property. 
In these the plaintiff had claimed a share 


has been relied upon is the division of 
Singarkop lands in 1915. That fact itis 
urged militates against the complete divi- 
sion of all the properties of the family in 
1833. Now the defendants allegation was 
that there was complete division of all the 
family property. The statemont in the 
written defence was mide with the con- 
sciousness that Singiwkop lands were 
divided ına 1915. ‘The question is whether 
that division of 1315 would raise a pre- 
sumption in the plaintiffs favour so that 
the case made by him with regard to 
certain other property must be assumed in 
his favour. Tne presumption according to 
Hindu Law is thatifa partition has taken 
place, then the burden of proof lies upon 
the person wno alleges that certain family 
property was excluded at that partition: 
see Vinayak Narsingh v. Datto Govind 


(18). If the plaintiff succeeds in pfoving: 


(18) 25 B 367, 3 Bom, L R1134, 
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in Singarkop village < 


One important fact that . 
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that there was partial partition only, that 
fact is insufficient in itself to establish 
that certain other parcels of property 
claimed as common must partake of the 
characier of common property: see Kumar- 
appa Chetty v. Muthu Vijaya Raghunatha 
(19). Tt is a matter of proof and not 
presuraption that such property was 
excluded and kept common. (After 
discussing evidence the judgment proceeded 
further). As the question of dispcssession 
is immaterial, and the other evidence is 
neither sufficient nor cogent to establish 
that the lands in Ramapur or in the inam 
village of Dori were kept common at the 
time of the division, I think the plaintiff 
cannot claim a Partition of those lands. 
For the reasons stated above, I would con- 
firm tke decree of the lower Oourt and 
dismiss the plaintiff's appeal with costs 

Thakor, J.—I agree with the order pro- 
posed by my learned brother. I have had 
the advantage of reading the full and 
exhaustive judgment of mr learned broti er, 
and it would not te necessary for me to 
recapitulate ull the facts and to deal with 
the facts as well as the law in grat detail. 
As the case was, however, stated to us to 
be of some importance, and out of respect 
for tLe argumen's of the learned Counsel 
for the appellant who argued the case 
exhaustively and for several days, L feel 
myself justified in recording my conclu- 
sions and giving short reasons therefor on 
some of the principal points in the case. 
The point on which the appellant's Counsel 
laid very great stress in his opening, and 
in fact made. the very basis of his subse- 
quent discussion and comments on the evi- 
dence, related to the pleadings of the parties 
and the issues framed thereon and the 
failure of the trial Court to record its 
finding on the issue as to reunion which 
had been framed by the Oourt. Both the 
trial Court as well as my learned brother 
have given reasons in detail for holding 
that that issue did not really arise on the 
pladings as they stood when the hearing 
commenced and that it was not necessary, 
therefore, to record a finding on the same. 
As the point is of some importance, I pro- 
ceed to give shcrtly ihe reasons why I, too, 
agree with the views so expressed. 

It is necessary to remember in this con- 
nection as to how the plaint started. The 
plaintiff's case in the plaint was not the 
pase of severance in interest at all but was 

(19; 55 M 483; 137 Ind. Cas, 616; A I R 1932 - Mad. 
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a case of a physical partition by metes and 
bounds, followed by the taking of posses- 
sion and management by each of tħe three 
parties to the partition, namely Verkan- 
gouda, the deceased, Basangouda, the father 
of the defendant, and Rudragouda, the 
grandfather of the plaintiff. Paragraph 1 
expressly states, : l 

` “They outright partitioned by metes and bounds: 
seme of the property and took the same for seps- 
rate vahiwat of each, In the remaining property 


they got it settled that each one should take 8 
one-third share,” 


Paragraph 2 proceeds to say that after 
Venkangouda, bis mother Gangabai and 
widow Parvateva were in enjoyment of 
the property of his share. Along with the 
plaint was filed a list with which the docu- 
ments referred to as partition memos A, 
B and C were also filed. Thess memos 
were filed to strengthen the case of-the 
plaintiff in the plaint that the bulk of the 
prcperties were partitioned by metes and 
bounds. {It is true that there are some 
properties which have been referred to in 
ibe schedules to tbe plaint as being kept 
common. But even as regards them the 
case ın the plaint sought to be supported 
by the evidence in the case clearly was 
tuat Rudrayouda’s one-third share of the 
income was being given to him almost up 
to the date of the svit and it would follow 
from this that the income of Venkangouda's 
one-third share also was suggesied as being 
s0 recpived by Venkangouda during his 
lifetime and by his widow after his death. 


The written stalement, Ex. 26, that was 
filed on November 27, 1929, was filed to 
meet this specific case of the plaintiff. 
Whereas tke plaint alleged the partition to. 
have taken place in 1881, the case in the 
written statement was that the partition 
was two years later, i.e, in 1883, and 
whereas the plaint alleged a case of parti- 
tion between all the three, the written 
statement in substance alleged that the 
partition was effected so as to separate the 
interest of Rudragouda only from VenKan- 
gouda and Basangouda and that Rudra- 
gouda alcne took his share and became 
separate. Paragraph 5 of the written state- 
ment expressly repudiates the allegation. 
in para. l of the plaint to the effect that. 
Venkangouda separated or took - actual 
possessicn of the lands of his share.or that 
he was personally making vahiwat, and- 
concludes by saying 


‘neither Venkangouda nor bis widow Parvatibai 
were in possession of any property at any time in 
their own independent right of ownership.’ 


This is followed by the further states 


1988 


ment that 

“during Venkangouda’s lifetime and even after his 
‘death, the entire property in suit was in the pos- 
‘session of Rasangouda, the father of the defendant, 
and aftar him it is in the defendant's possession,” 

The quotution from “para. 3, which my 
learned brother has quoted, has .got to ba 
read and jnterpreted in the light of the 
statements in the plaint and the other 
Paragraphs of the written statement. In 
para: 3 of tie written statement it is stated: 

“In about the year 1883 A, D. as plaintiff's grand- 
father Rudragouda separated in interest from 
‘Venkangouda and Basangouda, took his share and 
became separate, the undivided family of aforesaid 
- persons became separate acoordingly to law.” 


Stopping here, the fact appears even in 
this paragraph to be clearly stated thas it 
was only the plaintiff's grandfather Rudra- 
‘gouda alone who separated in interest from 
‘Venkangouda and Hasangonda, took his 
share from them, and became separate from 
them. The further words “even assuming 
as above, Venkangonda and Basangouda— 
both these reuniled and began to live 
jointly alone as previously,” appear, in my 
Opinion, to have been stated merely as 
being the legal consequence of the separa 
tion of Rudragouda from the other two, 
and not by’ way of an assertion of a fact, 
As the separation of a'l in interestis as- 
sumed (th.ugh erroneously) to be the 
necessary couseqnence of the separation of 
only one, namely Rudragouda, from the 
other two by taking his share, it would not 
be unreasonable, in my opicion, to read the 
statement as to their beng reunited and 
‘living jointly alone as previously as having 
been intended toconvey the meaning that 
‘the other two members continued to live 
as co-parceners 48 before, there having been 
nothing except the notional severance in 
Jaw erroneously assumed as above refer- 
‘red to. 


At the stage at which the issues were 
‘framed, this positicn appears not to have 
‘been clearly explained to the Court and the 
issue now appearing as (l-A) relating to re- 
‘anion came to be accordingly framed. I 
may note in passing that when the issues 
were first framed, they were framed only 
as preliminary issues. Later on, an appli- 
cation was made to have all the issues 
framed.and tried together. The legal posi- 
‘tion was. however, again overlooked and not 
explained to the Court when on January 12, 
1931; Mr. Pathak, the predecessor of the 
learned Judge whoeventually tried the case, 
framed ‘all the issues. It appears that 
interrogatories were also-put tothe defen- 
dant by Hx. 39 in the interval on June 19, 
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1930, and that the defendant had stated 
his position in para. 2 of his reply, Ex. 40, 
dated July 17, 1930, as follows: 

“The aforesaid partition took place in the undi- 
vided family of the plaintif and the defendant 
and the plaintiffs grandfather Rudragouda alone 
took his share and became separate And the 
remaining two, that is defendant's father Basan- 
gouda and defendant's paternal uncle Venkan- 
gouda, reunited and began to live jointly as pre 
viously.” 

Paragraph 3 says: 

_ “All the remaining property excepting that which 
is in the possession of the plaintiff out of all the 
property mentioned in the plaint, remained for 
the share of the two—Basangouda and Venkan- 
gouda." f 

Paragrgph.4 adhering to the theory of 
notirnal reunion under the same assump- 
tion und misapprehension of law says that 

“the act of reunion on the part-of Basan- 
gouda and Venkangouda took place on tne 
very day of the partition.” 


When the actual date of hearing and 
recording of evidence arrived, it appears 
that before the evidence began, ihe Court 
asked the defendant's Pleader to explain 
his position as to the plea of reunion and 
the defendant's Pleader has there endea- 
voured fally to explain what the plea in 
the written statement meant in the follow- 
ing words: 

“About the year 1883 the plaintiff's grandfather 
Rudisgouda took his one-third #hare in the entire 
property of the family and went to live separately 
from Basangouda Danapagouda and Venkangouda 
Liugangouda who were full brothers by birth and 
who never divided between them the remaining two- 
thirds of the family property and who continued to 
live as members of a joint fdmiuly until the death 
of kan aan Liugangouda in 1885 Defendant 
hes pleaded reunion in para. 3 of his written state- 
ment only because of the legal presumption whi:h 
certain recent rulings of the Privy Council say 
arises that when one co-parcener in a Hindu family 
takes his share and separates, the presumption is 
that the partition is complete and that all the other 
oo-parceners also take their respective share. As 
a matter of fact Basangouda Vanappagouda and 
Venkangouds Lingangauda never divided the un- 
divided two-thirds of the family property between 
them but held it jointly as before. (The stalics are 
mine,)” 


This explanation was given, before the 
hearing commenced, and it was, therefore, 
that the plaintiff's mother began to lead 
evidence in the case and not the defendant. 
If reunion had been asserted as a fact, it 
would be the defendant who would have 
been asked to begin. 

Whatever the position was or may have 
‘been at the dale of the original written 
statement or the reply to tne interroga- 
‘tories, both of which [ have analyzed above 
‘in my judgment, tae position became ab- 
golutely clear to both the parties eat the 
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date that the assertion of reunion as a 
fact was never made or intended to be 
made in the written statement and Ex 40. 
The subsequent progress of the prcceedings 
and the way in which the evidence was 
. led by either side makes ths position 
_ absolutely clear to my mind. The onus 
was accepted by the plaintiff to prove the 
` facts with which he started in the plaint, 
“and no attempt was made by the defen- 

dant, either during the cross examination 
of the plaintiff's witnesses or in the course 
of the. examination of bis own, to es'atlish 
the fact of reunion in the sense in which 


the appellant's Counsel has been now laying © 


emphasis on the word, as a fact. It “is 
unfortunate that the Court did not reframe 
- the iseuesgin the light of the clear etate- 
ment in Ex. 8l as it was then understood 
by ail the parties and the ©curt and did 
not formally delete Issue (No. 1-A:. The 
matter which, as I stated, was clear at the 
date when the evidence began to all the 
parties must have become clearer to them 
by the time the evidence was elcsed and 
the arguments heard, and it was, therefore, 
that ın the ccurse of writing his judgment 
' the learned Judge very naturally came to 
record no finding on the issue, and stated 
that the issue did not arise 

We have been taken in this case through 
practically the whole of tLe evidence led 
by both the Bides tnd at no stage has it 
appenied to us that the omission to formally 
delete this issue at an earlier stege has or 
_ could have caused the slightest prejudice to 

either of the parties and particularly to the 
plaintiff. The duty of framing issues under 
the Civil Procedure Code in the mofvssil 
} as been technically understood to be the 
duly of the Ocurt and it would have been 
better if this issue bad been deleted or 
mcdified on the day when Ex. 81 was filed 
cn which date the parties end tLe Court 
had, in my opinion, clearly ur derstood the 
true position on the pleadings. The baie 
circumstance that it was not so done, and 
that if was, therefore, considered unneces- 
sary to find upon it by the learned Judge 
in the course of writing his judgrert is not 
sufficient to vitiate the conclusions arrived 
at by the learned Judge on the other points 
in the case. As my learned brother has 
remarked there was alongside with it 
arcother issue, Issue Ne. 2, which was as 
follows: “Doces plaintiff prove that the pro 
perty in Sche. A, Bend C belonged to the 
deceased Venkangcnda hin Ningangouda 
alone at his death?” ID seems to be a 
mistake for Band QO). The Court, under 
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the Code, has undoubtedly the power t 
a'rike off any issue at any stage, and hav: 
ing regard to the facts that I have stated, M 
agree with my learned brother jin holding 
that uo prejudice whatever has occurred tc 
the plaintiff by reason of Issue INO. 1-A; 
remaining as such on the record and not 
found upon. The iesue may be treated 
as struck off, as the Court has every powel 
todo even at that stage, there being nc 
prejudice resulting to either side by ‘the 
Cour.'s doing so. 

The questions between the parties on this 
view of the pleadings must be decided on 
the law discussed by my learned brother at 
applicable to the facts of the pre-ent case 
and not on the basis suggested by the 
appellant's Oounsel in his arguments 
namely that there being no evidence o: 
reunion or of an agreement to reunite as 
sucu led in the case, the plaintiff shoulc 
siraightway have a decree in his favour ir 
so far as the interest of Venkangouda i, 
concerned.. Now, on the law to be appliec 
to the facta of the present case, I have or 
the authorities that have been cited to ut 
or to which I have myself referred ne 
doubt that the view expressed by my 
learned brother is the correct view. The 
facts that I assume for the application 0 
law are those that are stated in Bx. 81, ar 
those are the facts which can be said t. 
have been substantially established by the 
evidence in tLe case. Shortly stated they 
are that in the year 1583 the plaintiff 
grandfather Rudragouda alone separatec 
in interest from Venkangouda and Basan 
gouda; that he took his share of the pro 
perties und thus became separate; tha 
Venkangouda and Basangouda, who wert 
full brothers in their natural family, nevei 
divided or even separated in interest bet 
ween them the remaining two-thirds of the 
family property but continued to live a 
before as members of a joint Hindu famils 
until the death of Venkangoada in 1885 
holding and enjoying the remaining pro 
perty during this period Jointly as before 
The appellant's Counsel has gone to the 
length of arguing that on the statements of 
fact to be found in Ex. 81 itself, the Gour? 
must come to {he conclusion that there was 
on that date necessarily and according ki 


- Jaw a severance in interest between all the 


three, and that unless the defendant estab: 
lished by affirmative evidence that there 
was a specific agreement enterea into bet 
ween Venkangouda and Basangouda tc 
remain joint or tore-unite, the plaintiff must 
have in his favour a decree at least to the 


A 


t- 


~ t 


1938 


extent of the one-third of Venkangouda’s 
share because the plaintiffs father was 
the nearest reversioner on the death of 
Parvateva on December 26, 1916. The 
learned Oounsel in effect wants the Court 
to presume severance in interest between 


- all the three as resulting inlaw by reason 


of the separation of Rudragouda alone, and 
to require the defendant to prove a specific 


` affirmative agreement to remain joint or to 


reunite between Venkangcuda and Basan- 


. gouda at this distance of time. 


s In 


“Bal Krishna v. Ram Krishna (4). 


The learned Counsel has referred in this 
connection to decisions of their Lordships 
of the Privy Council and laid considerable 
stress in particular on the decisions in 
Balabux Ladhuram v. Rukhmabat (1) and 
Dealing 


: with the first case, it must be observed that 
-in that case their Lordships have at p. 1:69 
; specially observed as follows : 


~- 


‘There . is, therefore, a concurrent finding that 
there was a partition between all three brothers in 
1869 or 1870 The Jtalicg are mine)” 


tarting on this concurrent finding ofa 
partition between all three, their Lordships 
then proceed to give their reasons for agree- 
ing with the further inference drawn by 
the Judicial Commissicner. Having refer- 
red to the evidence on either side which 
their Lordships regard as too slight, their 


Lordships observe (p 1377 : 


“Tt appears to their Lordships that there is no 


- presumption, when one co-parcener separates 


the others, that the laiter remain united In many 
cases it may be necessary, in order to ascertain 
the share of the outgoing member, to fix the shares 
which the other co-parceners are or would be entitled 


: to, and in this sense the separation of one 18 
' eaid to be a virtual separation of all, And their 


Lordships think that an agreement amongst the 
remaining members of a joint family to remain 
united or to re-unite must be proved like any other 
fe he = 


Now, the agreement here referred to, to 


: remain united or to re-anite appears to have 


been referred to, because on the facts of 


.that case the Civil Judge had arrived at the 


conclusion that there was re-union between 


“the appellant's mother and Girdhari Lall 


before the latter’s death and because the 
Judicial Commissioner had held that after 
the partition in 1869 or 1870 Girdhari Lall 


.and Ladhuram became partners in the firm 


of Amarchand Girdhari Lal. Having 


‘regard to the positicn that both the Oivil 


Judge as well as the Judicial Commissioner 
had arrived at a concurrent finding that 
there was a partition between all the three 


‘brothers in 1869 or 1870 which their Lord- 


ships accepted, it became necessary for their 
Paga of SOL A— [Hay 
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Lordships to refer to and to require an 
agreement to remain united or to re-unite. 
Their Lordships were not dealing with the 
facts of a case in which only one of the 
brothers had separated from the rest after 
ae his share and the others had con- 
tinued to remain joint as before. 

The decision in Bal Krishna v. Ram 
Krishna (4) also cannot support the 
learned O unsel in his extreme contention. 
In that case, too, there were concurrent 
findings which their Lordships refer to at 
p. 225*. The Subordinate Judge held that 
in 1907 Lal Man “alone separated and all 
the other members continued joint.” The 
High Oourt expressly stated (p. 225%): 

“The separation of Lal Man, however, did not 


automatically involve the separation of the three 
other branches of his family. There cannot be the 


slightest doubt that Hazari Lal, Gulzari Lal and 


Kesho Das remained joint It was Lal Mal and 
an Man alone who had separated hia one-fourth 
share 

It was urged before their Lordships in 
spite of these findings as an argument 
of law that the separation of one member 
of the family necessarily caused the separa- 
tion of all. Their Lordships declined, as 
I understand their judgment, to accede lo 
this conteation. At p 22t*, after quoting 
from the observations of Lord Davey in 
Balabux Ladhuram v. Rukhmabai (1) they 
proceed to refer to the decision in Palani 
Ammal v Muthuvenkatachala Moniagar (3) 
at page o6T in the following terms: 

“But the matter is put beyond doubt in Palani 
Ammal v. Muthuvenkatachala Moniagar (3), whore Sir 
John Edge says: ‘It is also now beyond doubt that a 
membar of such a joint family oan separate himself 
from the other memb:rs of the joint family and is 
on separation entitled to have his share in the 
property of the joint family ascertained and parti- 
tioned off for him, and that the remaining o>- 
parceners, .without any special agreement amongst 
themselves, may continues to be co-parceners and to 
enjoy as members of a joint family what remained 
after such a partition of the family property. That 
the remaining members continued to be joint may, 
if disputed, be inferred from the way in which 
their family business was carried on after their 
previous co-parcener had separated from them " 

The words “without any special agree- 
ment amongst themeelves” are necessary 
to be noted in dealing with this quotation. 
The decision in Bal Krishna v. Ram 
Krishna (4), therefore, far from support 
ing the position for which the learned 
Oounsel contends, goes against his conten- 
tion in so far as their Lordships adopt tue 
view expressed in Palani Amnal v. Muthu- 
venkatachala Montagar (3), that the reniin- 
ing co parceners, without any special agree- 
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ment amongst themselves, may continue ta 
be co parceners and to enjoy as members 
of a joint family what remained after sneh 
a partition of the family property. The 
quotation from the judgment of Sir Andrew 


‘Scoble in Ram Prasad Singh v. Lakhpat 


Koer (2) which their Lordships adopt with 
approval, also supports the above view. In 
Palani Ammal v. Muthuvenkatachela 
Moniagar (3) their Lordships before dealing 
with the special facts of the particular case 
proceeded to enunciate certain principles of 
law to be borne in mind. At page 86* 
their Lordships say: 

“But the there fact thatthe shares of the co- 
parcerners have been ascertained does not by itself 
necesssrily lead to an inference tnat the family 
had separeted. There may be reasons other than 
a contemplated immediste separation for ascertain- 
ing whatthe share of the co-parceners on & seps- 
ration would be. It is also now beyond doubt 
that a member of such a joint family can sepa- 
rate himself from the other members of the joint 
family and is on separation entitled to have his 
share in the property of the jcint lamily ascer- 
tained and partitioned off for him, and tkat the 
remaining co-parceners, without any special agree- 
ment amorgst themselves, may continueto be 
Co-parceners and to enjoy as members of a joint 
family what remained r such apartition of the 
family property.” | | 

At p. 87* their Lordships say: 

“In a suit for partition which proceeds to a 
decree which was made, the decree for a partition 
is tte evidence to show whether the separativn 
wes cnly a separation of the plaintiff from his 
cO-parceners or was a separation of all the mem- 
beis of the joint family from each other“ 


The first of these quotalicns which was 
approved of in the later`case in Bal Krishna 
vy. Ram Krishna (4) as well as the second 
quotation, make it amply clear that no 
presumption as to the severance or sepa- 


-ration of all the members arises as a matter 


of Jaw by reason of one member having 
elected to separate from the rest by taking 
his share from them. It is not necessary to 
refer to decisions prior to these in view 
of the clear dicta of their Lordships of 
ihe Pnvy Council abcve referred to which 
support our conclusion. As regards the 
decisions of the Bombay High Court, three 
decisicns only need be noted. ‘The first is 
the decision in Babanna v. Parava (8) 
where it was held: 


“An cxpression of an unequivocal intention to 
separate suffices to dissolve the joint status of a 
joint Hindu family. Butit is not correct to say 
that, because one brother has separated or hag 
expressed such intentior, therefore, tha intention 
of the other brothers must be taxen to be the 
game They may, without any special agreement 
amongst themselves, co.tinue to live as members uf 
a joint Hindu family and enjoy the remaining 





family property jointly. (The words in Italics are 
maine)” 

This passage which I have quoted from 
ihe headnote of the case is supported by 
a detailed discussion of the euthorities at 
pp. 824 and 825* by Madgavker, J., which 
was intended to meet an argument pre- 
cisely like the one addreseed to us by 
Mr. Coyajee. The second Bcembay case I 
would refer to is the case jn Bhimabai' v. 
Gurunathagouda (20) where also the Court 
held that when 8 member of a joint Hindu 
family separates, the remaining co- 
parceners without any special agreement 
among themselves may continue to be co- 
parceners and enjoy as members of a joint 
family tke property remaining after such 
a partition of the family property. This 
conclusion has also been arrived aton a 
discussion cf various authorities discussed 
at p. 8627 of the judgment where Patkar, J., 
says as follows: 

“On the question as to the jointness or separa- 
tion between Nilkanthagcuda and Jivangouda, it 
is urged on behalf of the appellants, relying on 
the casein Balabux Ladhuram v. Rukhmabas (1), 
that the separation of Khandappagouda, one cf the 
members of the joint family, was virtually the 
separation of all, and the question whether the 
remaining co-parceners remained joint or united 
would depend upon the agreement between the 
parties, and that such agre-ment must be proved 
like anyother fact. Having regard to the decisions 
of the Privy Council in Jatti v. Banwari Lal (5) 
and Paiant Ammal v. Muthurenkatachala Menia- 
gar (3) and the d-cision in Batanna v. Parava (8) 
I think it isclear that when a member of a joint 
family separates, the remaining co-parceners with- 
out aby special agreement among themselves may 
continues to be co-parceners and enjoy as members 
of a jcint family the remaining property after 
such a partition of the family property, and 
the question whether or not the othar members of 
the family continue to be joint or separate is to 
be ‘determined on the evidence in the case.” 

The third Bombay case to which I shall 
refer isthe one cited by the respondent's 
Oounsel, viz, the case in Sahebgouda v. 
Basangouda (7) wherein also the statement 
of the law in the previous cases, to which 
I have alluded, was again repeated. In this 


‘case aleo it was urged that an agreement 


to remain joint must be specifically proved 
as a fact, andit is in replyto that argu- 
ment that the Oourt stated as follows 
(p. 586): 


“But if some of the persons of a joint family 
separate, it doer not necessarily fcllow that there 
js separation se amongst the members of the family 
who continue to be joint, and ascordi to the 
decision cf the Privy Ocancil in ‘Palani Ammal v. 

(20, 30 Bom L R &59; 114 Ind Oas. 392; AIR 1938 
Bom. 367; Ind. Rul. (1939) Bom. 248. 
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Muthuvenkatachala Montagar (3) if some ofthe mem- 
bers continue to be joint, that fact may be 
inferred from the eonduct of the persons who 
continue to remain jointin the family and” sur- 
rounding circumstances When a member ofa joint 
family separates, the remaining co-parceners with- 
out any special agreement among themstlves may 
continue to be co-parceners, and enjoy a3 members 
of a joint family the property remaining after such 
partition of the family property.” 
_ I may mention that the Bombay view 
derives support from the decision in 
Parsvtam Das v. Jagan Nath (21) the head- 
note of which is as follows: 

“The' filing of a suit by a memberof a joint 
Hindu family in which the plaintiff declares that 
he wishes for partition and specifies his share 
amcunts to a separation, But from this it does 
not follow that where without any suit, one mem- 
ber cf a family separates himself from the others 
and relinquishes his rightsinthe family estate, 
taking either no share in the family estate or 
perhaps a less share ora greater share, the sur- 
viving members cannot remain united. 

Where sucha separation of one member of a 
joint family takes place, it is not the necessary 
result in law that the other members must be 
taken to have separated inter se and then to Lave 
re-united.” 


Inthe view J takeas abcve, I do nct 
agiee with the view of the law inaccur 
ately expressed by the lower Court in para 
17 of the judgment where the lower Vourt 
save as follows: 

“Thus when admittedly Rudragouda, one of tle 
Co-parceners separated, the presumption cf law is 
that Venkangguda and defendants father Basan- 
gouda also separated, unless defendant proves 
that they contimued as members of a joint Hindu 
family agreeing to remain united " 

1 hold having regard to the attthorities 
which I have discussed above that the con- 
tention of the learned Oounsel for the ap- 
pellant cannot be acceded to. In my 
opinicn, ifone memberofa joint Hindu 
family separates frem the rest or goes out, 
of the family by taking his share, it does 
not necessarily follow as a matter of Jaw 
that there is a eeverance in interest as 
regards the remaining property in the 
family between the other members of the 
family also. As no such severance in inter- 
est has got to be presumed under the law, 
it also follows that it is not necessary 
‘for the remaining members of the family 
to prove any specific agreement On their 
part either to re-unite or to remain joint. 
The question whethar after the separation 
of one, the other members of the family 
have remained joint will be a question of 
fact which will haveto be determined in 
each case from.the conduct of the parties 
and the other eviderce in the case. 

There is another point on ‘which the 

eD 41 A361; 50 Ind. Oas, 357; A I R 1919 All. 
381; 17 A L J 347, . : 
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learnéd Counsel for the appellant also laid 
considerable stress, and although my 
learned brother has dealt with the point 
in his judgment, in vViewof the import- 
ance given to it in the courseof the argu- 
ments, I should like to say a few words 
about the same also. In the lower Court 
it appears thatthe appcllant sought to 


_-establish the memoranda of purtition, A, 


and C by leading evidence to prove 
the same. That attempt failed as the 
trial Court entirely dishelievad the evi: 
dence of Mallava, Ex 84, and the other 


witness by whose iestimony the docu- 
ments were attempled to be proved. 
Realising the difficulty, Oounsel for the 


appellant attacked the judgment of the 
lower Court on the ground that the lower 
Court had failed to drawthe presumption 
which should have been raised under s. 90, 
Evidence Act, as regards the genuineness 
of these documents without calling for proof 
of the same. It was urged that the memos» 
randa A, B aod O purporting to be more 
than 30 years old and having been pro- 
uced from custody which was proper, the 
Oourt should have presnmed that the 
game were duly executed ard attested 
by the persons by whom they purported 
to be executed and attested, and that the 
cther parts of such documents which pur- 
ported to he in the handwiiting of the 
writer should have been presumed also to 
be in his handwriting without requiring 
proof of tke same. The custody of the 
plaintiff, ib was claimed, was proper 
custody, because even though all the three 
documents would not be ordinarily in the 
custcdy ofthe plaintiff's father cr grand- 
father, at least one of the documents 
would be properly in the custody of the 
plaintiff's grandfather Rudragouda asit 
would be reasonable to assume that one 
copy at least would be left with him at 
the time of the partitionin 19581. It is 
true that the learned Judge has not re- 
ferred to s. 90in terms, in dealing with 
these documents in his judgment. But 
the judgment does give an indication that 
the learned Judge had not overlooked the 
provisions of s. 90 in dealing with the same. 
In para. 27 of his judgment the learned 
Judge says: 

“Tf Exs. A, B and O were really meant to be 
partition memos to be handed over to each sharer, 
why should all these three memos come from 
the custody of the plaintiff alone? Two at loast 
would have remained with defendant They do 
not, therefore, come from proper custedy.” 

The learned Judge, no doubt, uses this 
conclusion in support of his view that the 


-— 


= 
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documents are not genuine, but it is not 
reasonable to contend, as was in effect 
done in the course of the arguments, that 
the learned Judge had entirely over: 


he had not so overlooked them, he might 
have thoughtit fit to draw the presumption 
required bys 60, Evidence Act. Now the 


only evidence as to custody furnished by 


the appellant in this case is the statement 
of the plaintiff's motherin para. 4 and 
the statement of Mallayain para. 6 read 
With para. ll. My learned brother has 
dealt with the evidence as to custody given 
and Mallaya. 
I have no hesitation in saying that the 
explanation given by these two witnesses 
as to the custody of tke documents A, B 
and C as also of the various receipts is 
false and disingenuous. I donot for a 
moment believe that these documents were 
kept by the plaintiff's father in a cupboard 
or that they were in his p-ssession during 
his lifetime Mallaya's statement that he 
kept them in the plaintiff's house during 
the lifetime of the plaintiffs father is 
incredible having regard to the rest of his 
statements on various other points which 
are demonstrably false. It is difficolt for 
me to see why the plaintiffs father, if hs 
had the custody of thes: dicumen's, should 
not have produced them before the R-ve- 
nue Authorities between 1916 to 1923 or 
why he should not bave relied upon the 
Same ın the proceerlings of 1919 waen tha 
question about getting the patilkt rights 
arose during his lifetime between tne 
plaintif’s father and othors against the 
defendant. 

As I do not believe the explanation 
offered by the plaintiff's mother and wit- 
ness M.llaya as to the custody of these 
documents to he true, and a3 I do not 
believe that they were ever in the posses- 
sion of the piaintifi’s father, I am not 
prepared to say that one of the conditions 
necessary to be established under s 90 has 
been satisfied in this case. There is also no 
basis laid for the suggestion made in the 
course of the arguments that the three 
parties to the division prepared three copies 
in order that one such copy may be kept 
with each of them. In the absence of 
any such basis being laid, I would not be 
prepared to assume from the mere fact of 
three copies being produced in the case that 
the custody of at least one of them must be 
Tegarded as proper custody. 

Apart however from these considerations, 
Į do not think thats, 90 confers any right 
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upm a party to compel the Court to draw - 
a presumption as regards any document 
which purports to be thirty years old and is 
produced from proper custody. My learned 
brother has already indicated the caution 
needed to be exercised in such a case by 
reference to the observations in Trailokia 
Nath Nundt v. Shurno Chuagoni (10). Simi- 
lar observations are to be found in 
Hari Chintaman Dikshit v. Moro Lakshman 
(22). In this connection the observations 
of their Lordships of the Privy Council made 
in Shafiq un-nisa v. Shaban Ali Khan (23), 
are pertinent. The observations were made 
in a case relating to a letter produced out of 
the custody of the Deputy Collector. in deal- 
ing with s. 90, their Lordships says at p. 22C* 
as follows: 

“Section 90 says: ‘The Oourt may presume that 
the signature and every other part of such docu- 
ment which purports to be in the handwriting of 
any particular person is in that person's; hand- 
writing. What is meant by ‘the Court ‘may 
presume’ a aocument to be genuine is shown by 
s. 4 of the Aot, which is in these terms: ‘When- 
ever it is provided by this Act that the Oourt may 
presume a fact, it may either regard such fact as 
proved, unless and until it is disproved, or may 
call for proof of it.’ The learned Judge in the 
Civil Oourt called for proof of the document, but 
no proof was forthcoming Therefore if may 
be taken that, unless it o1n be admitted to evidence 
under s. 90, Evidence Act, there 1s no proof of the 
genuineness of the document ..... Their Lordships 
would always be extremely slow to overrule the 
discretion exercised by a learned Judge unders. 80 
of the Act, and certainly this is “not a oase in 
which they would be disposed to do so.” 

These observations aptiy apply to the 
present case ‘She learned Judge did not 
apply the terms of s. 90 and called for proof 
of the documents. The plaintiff endeavoured 
to lead such proof. The evidence led by 
him was found'‘to be unsatisfactory, and the 
learned Judge disbelieving such evidence 


“came to the conclusion that the documents 


were not genuine. It was parfectly within 
the competence of the learned Jadge to do 
s3 and we are not prepared on the facts of 
this cise to overrule the discretion exercised 
by the learned Judge under s. 90 and to 
say that the documents should have been 
admitted in evidence. In another decision 
of the OUalcatta High Gourt in Surendra 
Nath v. Sambhunath Dobey (24), a conten- 
tion similar to the one raised by the 
Counsel for the appellunt in the present 
case had been raised. At p. 215f of the 


(22) 11 B 89 
(23) 31 LA 217; 28 A 581;700 290; 8 Sar. 674 
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report in dealing with that contention their 
Lordships say as follows: 

“The first contention is to the effect that in con- 
sidering the question of the genuineness or other- 


wise of the document of 1272, the Qourts below’ 
ored the presumption which arises under . 


have e 

B. 90, Evidence Act, from the fact that the docu- 
ment purports to be more than 30 years old, and 
that if that presumption had been relied upon, the 
said Courts would have been in a position to hold 
that the document is a genuine one. Now, as 
| regards this contention, it is sufficient to say that 
fipon the plai language of a 90, the presumption 
that is referred 40 in that section is not one which 
it is obligatory on a Oourt to raise in favour ofa 
person who desires to prove a document more than 
30 years old, but that it is discretionary with the 
Court either to rely on that presumption or not. 
It is & presumption which the Oourt is not bound 
` to make and notwithstanding that the elements 
mentioned in that section are satisfied the Oourt 
. may require the document to be proved in the 
ordinary manner. If any authority is n3eded for 
this proposition, reference may be made tc the case 
in Shafiq-un-nisa v Shaban Ali Khan (23). Of 
egurse if the plaintifis asked the Court to make 
a presumption in their favour in accordance with 
the provisions of this section, it would have been 
necessary for the Court to deal with that 
matter : but, it appears from the judgments of the 
Court below as well as from the record itself that 
in point of fact the plaintiffs did not rely upon 
this presumption but on the other hand 
evidence in order to 


prove the genuineness 
of the document. The evidence so adduced 
has been disbelieved by the learned District 


Judge. In these circumstances the appellants 
can hardly complain if thie presumption has 
not been referred to in the judgments or the 
Couits below.” 


With respect I adopt the same argument 
and ure the same languagein dealing with 
the contention of the appellant's Counsel in 
the present case. The learned Judge has 
dealt fully with the evidence Jed in proof 
of these documents and has come tothe 
definite conclusion that the documents are 
not genuine. My learned brother has also 
fully dealt with the documents and the 
evidence bearing on the same. Agreeing a3 
I do with the Court below and the con- 
clusions of my learned brother on the 
point that the documents have been proved 
not to be genuine, it will be impossible for 
me in appeal to come to the ccnelusion 
that the documents should have been held 
proved by applying the provisions of s. 90, 
Evidence Act, and admitting the same in 
evidence- without proof. I have, therefore, 
no hesitation on this part of the case, in 
overruling the contentions of the learned 
Counsel for the appellant to the effect that 
the documents should have been treated as 
ae proved by applying the provisions of 
8. 90. 

On the question whether the memoranda 
A, B and O required to be registered, I hold 
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agreeing in that respect also with my 
learned brother that the memoranda do 
require registration. Section 17, Registra-. 
tion Act, is clear on the point Whatever may 
bs the circumstances under which the 
alleged partition came to be agreed upon, 
on which we have no reliable evidence in the 
case, if the arrangement ariived at between 
the pwties was followed by a whiting 
Waoich in express terms is an sgreement to 
divide, the cnly question would be whether 
the terms of the agreement or arrangement 
were reduced to the form of ad cument 
that is to say, were fr-rmally recorded ina 
wilh the purpoce that they 
shculd be ev.denced by that document. 
That would bə a question of fact in each 
case to be determined upon a consideration 
of the raiure and phraseology of the writ- 
ing ond the circumstances in which and the 
purpose for which the writing came to be 
made. In the present case, on the case en- 
deavoured to be made ly the plaintiff him- 
self, there is no doubt that tLe documents A, 
B and C wera prepared and executed with 
the sole desire to keep a formal record of 
the terms of the agreement arrived at bete 
ween the three parties to the documents. 
The object with which they have been 
Bcught to be put in evidence is also the 
object of showing that there was a parti- 
tion between ull the three parties to the 
documents, the terms of which were ag 
stated in these documents to which the 
parties had subscribed their signatures in 
token of their acceptance, and which they 
had putin a formal shape by also getting 
the same attested. The wording of the 
memoranda, both at the foot as well as at 
the top of them, also supports ‘the same 
conclusion. That being so, it is impossible 
to say, in my opinion, that the documents 
were not compulsorily registrable under 
s. 17, Registration Act. Two out of the 
several case3 referred to by the learned 
Counsel for the respondent support this 
cmelasion. The Judges of the Lahore High 
Court in the decision in Ganesh Das v, 
Khantiu (25), exoress the opinion as re- 
gards the lists about which the question 
arose in that case, that having regard to the 
endorsements on the lists signed -by the 
parties, they had no doubt that the lists 
together were intended by the parties to be 
the only evidence of an arrangement ar- 
rived at, that the lists declared the right of 
the p:rties, and that therefore they were 
not admissible, being unregistered, to prove 
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the terms of the partition, These observa» 
tions are supported by the observations of 
the Full Bench in Ram Gopal v. Tulshi 
Ram (26). Similar observations are to be 
found in some Bombay cases also to which 
it is not necessary to refer in this connec- 
tion. Holding therefore that on the case 
for the plaintitt himself, the documents 
being prepared with the express ob- 
ject of making them the only formal 
record of the transaction evidenced by 
the same, the three memoranda create 
or declare rights, that they are not mere 
records of past transactions, and that there- 
fore they require to be compulsorily regis- 
tered. 

The argument that the memorandum A 
should be read as an award is hardly worth 
noticing. A bare perusal of the document 


shows that the same is an agreement effect- - 


ing a partition and not an award. The 
decision cited by Mr. Coyajee referred to 
a document, the wording of which was 
entirely different, and the only question 
that arose in that case was whether the 
particular document, which was recognized 
on all hauds to be un award, should cease 
to be regaided as such mereiy because the 
parties put their signatures on the same as 
a token of their acquiescence in the deci- 
sion of toe arbitrators. The only other 
argument advanced in this connection was 
that tne memoranda could be useu for a 
collateral purpose, and in support of that 
argument tne decision of the P.ivy Council 
in Varada Piliat v. Jecvarathnammal (12), 
was relied upon. The fac.s in that decision 
were entirely dittergnut as in Lhat case the 
petition there in question, was nos relied 
upon to prove a gitt but was sought to be 
used merely to explain the nature and 
character of the possession in order to show 
that the Possession was not as Manager but 
asowne!. lu the present case Mr, Coyajee 
has all alung endeavoured to rely upon the 
documents, as his client did in the lower 
Court, in order to prove the fact of parti- 
tion between the three as also the terms 
of the partition. Taat purpose ceriainly 
is not a collateral purpose, nor is the pur- 
pose of showing that by these documents a 
severance in interest was created a col- 
lateral purpose. Severance in interest, 
which is another expression for partition 
under the Hindu Law, being itself the 
_ object of the documents, canuot be stated 
‘to be a purpose whica is collateral to the 
main purpose and object of the document 
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in any senseof the expression. It is the 
very purpose for which the document was - 
executed and got attested. Mr. Bahadurji 
has suggested that that matter alone 
could bestaled to be a matter whica can 
come within the expression “collateral 
purpose” the proof of which .dces not 
depend upon the proof of the transaction. 
Without g.ing to the length to which-he 
has asked us to go, it can safely be staied 
that severance in interest being the object 
with which the partition deed is executed, 
severance in interest will not be a purpose 
which can,-in any sense, be regarded as a 
purpose collateral to the transaction. 

Mr. Coyajee next relied upon an alterna- 
tive Suggestion, namely, that as the docu- 
ments, Exs. A, B and O, refer to the deci- 
sion of the pancias,they can be used for 
the purpose of s.cwing that there was a 
reference to arbitrators A reference, to 
arbitration would, according to him, bea 
purpose collateral to the transaction and 
evidenced by the documents. He contends 
that he can, therefore, rely upon the docu- 
ments for the purpose cf showing by the 
recita's therein that there was a reference 
to arbitration for the purpose cf effecting a 
partition. His argument is that if such 
a reference could be est:hligshed by these 
documents as a collateral purpose, all the 
three parties could be held to have sepa- 
rated in interest as the reference to arbitra- 
tion is in Hindu Law sufficient to effect 
such ageverance. I have myselfa doubt 
that ifthe effect of a reference to arbitra- 
tion is to create an immediate severance 
in interest between the parties, that the 
object of establishing such a reference can 
be said to be a purpose collateral to the 
transaction. But even assuming that it is, 
and even assuming further that the docu- 
ments can be used by reason of the recital 
contained therein to prove the fact ofa 
reference implied therein, [ would have no 
hesitation in holding that such a recital by 
itself would not be sufficient to establish 
the fact of a reference to arbitrators, there 
being in this case no other reliable evi- 
dence worth the name, oral or documentary, 
to establish the fact of such a reference to 
arbitration. 

On the whole, therefore, I agree with the 
conclusions of the lower Court and of my 
learned brother that the documents are 
inadmissible for proving a partition ora 
severance in interest between all the three. 
Having discussed almost all the questions 
which were discussed before us as questions 
of‘law, I have no desite to write any 
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lengthy judgment on the facts which have 
been held proved by the lower Oourt and 
which hive aleo been held establised by 
my learned brother. On the question of 
dispossession of survey No. 84 and part of 
Survey No. 77 in the village of Dori, on 
which both the sides have devoted consi- 
derable energy and argument, I fail to see 
kow. that question has any direct bearing 
on the principal points in the case. As the 
question has however been argued, I have 
no hesitation in recording my conclusion 
that the case sought to be introduced by 
amendment of the plaint by Ex.3] about 
the dispossession of these lands after the 
suit, is not proved. None of the witnesses 
examined for the plaintiff proved actual 
dispossession of such by the defendant 
though they referred to the plaintiff's pos- 
session till 1928 or 1929. The witnesses are 
such as could hardly be given credence 
and the admission of the principal witness 
for the plaintit? Malaya, in para. 15 of his 
depcsition that when the Record of Rights 
was introduced in Dori village, he ap- 
proached the Prant about the entry of 
these lands in 1927 (i. e, before the suit) 
and that that officer asked him to goto a 
Oivil Court, is enough to destroy the effect 
of the allegation that the plaintiff was in 
possession of these lands and was deprived 
of the pcasession of them after suit, 

“On the question of the proof of the 
memoranda, Exs. A,B and U, as glsothe 
receipts, I entirely endorse the conclusions 
of the lower Court which have been ampli- 
fied. by my learned brother in his judgment 


that the documents A, B and O are not. 
proved to be genuine, that the receipts pro-. 


duced in the case are also suspicious and 
that the witnesses brought forward to 
pruve the handwriting of Krishnaji, Viru- 
pax, Ohidamber and Shidayya are eatirely 
unreliable, Full reasons having been given 
for their conclusions by tke lower Oourt 
and by my learned brother, it is unneces- 
sary.for me to enter into detailed reasons 
for those conclusions. 1 also agree that the 
witness Malleya and other witnesses, 
Exs. 124, 125, 126 and 127, who come to, 
prove the fact of the alleged partition be- 
tween the three in or about the year 1851 
have been rightly disbelieved. These wit- 
nesses, particularly the witnesses, Ixe. 124 
and 125, have on the other hand by their 
admissions in crcss-examination proved the 
case of the defendant that it-was Basan- 
gouda who was letting the lands and col- 
lecting the rents of them even during 
P enkangouda’s lifetime, Although the wit- 
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nesses for the defendant would, by them, 
sélves, havé not been, in my opinion 
sufficient to establish the case for the de- 
fendant, I agree that the circumstantia: evi- 
dence consisting, inter alia, of the conduct 
of the parties, the state of the revenue 
papers and the Record of Rights, the failure 
on the part of both Gangava and Parva- 
teva to ask for the names of Venkangouda 
or Parvateva to be entered or even to 
hsve an inquiry made in 14059 coupled with 
the failure of the plaintifi’s father himself 
to take any action to recover Venkan- 
gouda’s share after the death of Parva- 
teva, for a period of nearly seven years, 
these and several other circumstances noted 
in the judgments are enough to prove that 
the original partition that took place in the 
early eighties was not a partition between 
the three, èt. e. Rudiagouda, Basangouda 
and Venkangouda, but was only a transac- 
tion by whick Rudragouda alone tcok his 
share in the jcint family properties leaving 
Basangouda and Venkangouda to continue 
to hold the remaining property as members 
of a joint undivided tamily as before. The 
admission of the plaintiff's father alluded 
to by my learned brother contained in 
Ex. 94, wuich was wholly in his handwrit- 
ing, is very significant and removes the 
little doubt 1f any ihat might have remain- 
ed on the other evidence im the case. The 
attempt made by Mr. Coyajee to read 
into the evidence of two of the defendant's 
Witnesses, an admission as to severance 
between all tne three cannot succeed unless 
we misread their evidence. The witnesses 
are village witnesses having no conception 
of a notional severanee ın interest under 
Hindu Law and they were called to dis- 
prove the assertion of physical partition 
between all the three made by the plaint- 
iff's witnesses. 

I, therefore, agree with my learned bro- 
ther that the plaintiff is not entitled to the 
one-third snare of the Properties alleged to 
have been left by Venkangonda ag the 
reversionary heir after his widow Parva- 
teva's aeath in 1916. On the other ques- 
tion as to the lands at Dori and other 
Villages alleged to have been kept jomt or 
common at the partition of 1881, i have 
very little to add. The plamtiff’s main case 
as to partition between the three, at which 
these properties ate alleged to have been 
kept joint, having failed, and the principal 
witness Mallaya having been disbelieved, 
there remains no evidence on ‘which thig 
case can reasonably be held to be supported, 
Parvateva’s name having been bntered in 


? 


7 


& 


383 


a few lands can hardly help the case of the: 
plaintiff. My learned brother has accepted 
the explanation as to why these lands came’ 
to be entered in the name of Parvateva,: 
and it is an explanation which on the 


record of this case [ am not prepared to 
reject. The more 
plaintiff himself being in possession of seven 
lands in the village of Dori remains unex- 
plained by any evidence offered for the 
plaintiff. The case for the defendant in his 


written statement, Ex. 26, para. 13, that’ 
only the seven numbers there referred to” 


in the inam village of Dori were of the 
plaintifi's ownerahip, gains very great sup- 
port from the unexplained possession by 
the plaintiff as owner of these numbers, par- 
ticularly when it is remembered that the 
additional case the plaintiff tried to make 
about the two other survey numbers is 
found to be false. The inequality in the 
area of the lands in the other villages 
spoken to by the defendant has been 
already referred to by my learned brother 
in his judgment. The failure of the plaint- 
iff to produce the account books which 
were admittedly kept on the false excuse 


thit by a curious coincidence they were all’ 


burnt at a fire which des{royed cnly one 
cupboard in the house has also been ctm- 
mented upon by m^ learned brother. Mal- 
leya’s evidence, wh'ch is the only evidence 
in the case, can be proved in some respects 
to be demonstrably filse. No relinble evi- 
dence of the receipt of income from the 


lands alleged to have been kept joint or 


common or af acccunts having been ever 
made up between the plaintiff's father or 
grandfather and tLe defendant or his father, 
has been adduced. It isnot explained why, 
if any lands were conmon, they were kept 
comm«n for so long a time and were not 
actually taken possession of or divided 
when some of the Singarkop lands were 


taken possession of as admitted by the 


plaintiff and the defendant. Under these 


circumstances, the Courts have no alterna: : 


tive but to reject the second part of the 
plaintiffs claim also. In the result, I agree, 
on the grounds stated in the exhaustive 
judgment of my learned brother, supple- 
mented as above, that this appeal should 
be dismissed with costa. 


D Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 133 of 1936 
January 21, 1937 i 
ADDISON AND Din MOHAMMAD, JJ. | 
MEHNGA DASS AND GTHERB— APPRELLANTB | 
VETSuUS ; 
MAYA SINGH AND ANOTHAR — OBJRCTOBB-— 
RBSPONDHN TA. 

Sikh Gurdwaras Act (VIII of a925), es. 10, “14 
—Scope—Petition by M under s. 10 that property, 
included in Government Notification dated October? 
16, 1933, was his own--Second petition presemed- 
directly to Tribunal misdescribed as better statement, 
of first one but claim made init really repugnant to’ 
and inconsistent with first— Subsequent petition held 
new one—Tribunal held had no jurisdiction to enter-! 
tain tt etther under s. 10 or 3 14 — Civil Procedure: 
Oode (Act V of 1903),O0 Vi,rr.5 and 71—Sudmisston , 
of new material altogether based onenttrely diferent © 
cause of action, if permttied under r. 5—If repugnant! 
also tor. 7, 

On the publication by the Funjab Government of - 
Notification No,” 88-1671-G., dated October 16, 1933, 
M and his three minor brothers submitted a petition 
unders 10, Sikh Gurdwaras Act, claiming the pro- 
perties included in the list published along with the 
said Notification to be their own and asseiting that. 
they did not belong to any institution M subse. 
quently realized that his petition as lodged sould | 
not succeed and he accordingly put in another petition . 
which he misdescribed as 8 better statement of his ` 
original petition, whei1ein he took up an entirely in- 
consistent position and alleged that he claimed the . 
property not in hisown right butas manager of the 
dharamsala. The second petition was piesented ' 
directly to the tribunal and not through the proper 
channel : 

Held, that the tribunal had- no jurisdiction to en- 
teltain any new petition under s 10, Sikh Gur- 
dwaras Act, and the petition submitted by M al- 
though it was described asa better statement, in fact ` 
constituted a new petition as he claimed in the second 
petition on behalf of dharamsala and such claim was , 
repugnant to and inconsistent with the claim in the 
first petition. 

Held, aleo, that the Tribunal under s. 14, Sikh 
Gurdwaras Act, could take cognizance only of those 
petitions which had bean forwarded to it by the 
Local Government and was debarred from hearing 
any petition which had not been received through 
that channel, The Tribunal, therefore, was not com- 
petent to entertain the second petition. 

Rule 5 of O. VI, Oivil Procedure Oode, permits 
merely a further and better statement of thenature ` 
of the claim or further and better particulars of any 
matter stated in any pleading, and not the submission 
of new material altogether basedon an entirely 
different cause of action This would be clearly re- 
pugnanttor. 7 of the same order which un- 
equivocally prohibits the raising of any new ground 
of claim or the alleging of any fact inconsistent with 
previous pleadings. 


F. 0. A. from the decree of the Sikh Gur- 
dwaras Tribunal, Lahore, dated Novem- 
ber 25, 1935. 


Mr. Bhagat Singh, for the Appellants. 
Messrs. J. L. Kapur and Gurcharan 
Singh, for she Respondents. 


Din Mohammad, J.—Oa the publica. 
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tion by the Punjab Government of Notifi- 
cation No. 86/1671-G., dated October 16, 
1933, Mehnga Dass and his three minor 
brothers submitted a petition under s. 10, 
Sikh Gurdwaras Act, claiming the proper- 
ties included in the list published along 
with the said Notificaticn to be their own 
and asserting that they did not belong to 
any institutiom. This petition under the 
terms ofs. 10 had to be submitted within 
$0 days from the date of the publication 
of the said Notification and was so sub- 
mitted. On May 15, 1935, Mehnga Dase 
realized that his petition es lodged could 
not succeed and he accordingly put in 
another petition which he misdescribed as 
a better statement of his original petition, 
wherein he took up an entirely inconsis- 
tent position and alleged that he claimed 
the property not in his own right but as 
manager cf the Dharamsala Ram Baran- 
wali to the exclusion of bis brothers. The 
objectors contested his right to put in a 
new petition in the manver in which he 
had edone and contended that the Gur- 
dwaras ‘Tribunal had no jurisdiction to 
entertain such a petition. It appears, 
however, that this objection was over- 
looked atthe time of tLe framing of the 
issues as no issue touching this point was 
struck. The Tribunsl came to the con- 
clusion that the Dharamasala Ram Naran- 
wali was the owner of a certain part .of 
the building mentioned in the decree sheet 
and dismissed the petition in all other 
respecis,’ A decree was drawn upin ac- 
cordance withthis judgment but in the 
decree sheet the title of the petition 
showed Mehnga Dass as well as his three 
brothers as the petitioners. Mehnga Dass 
and his brothers have appealed. 

This appeal can te disposed of on the 
short ground that tbe Tribunal had no 
jurisdiction to entertain any new petition 
under s. 10, Sikh Gurdwaras Act, and the 
Petition submitied by Mehnga Dass, al- 
though it was described as a better siate- 
ment, in fact constituted a new petition. 
As stated above, the right, title or interest 
that Mehnga Dass claimed under the new 
petition - was claimed on behalf of the 
Dharamsala Ram Saranwali which under 
no-circumstences could be said to have 
been covered by the claim put forward in 
the original petition on behalf of Mehnga 
Dass and his brothers, and it was clearly 
repugnant 10 and inconsistent with that 
‘claim, QOcuneel fcr the appellants has 
frankly conceded that if the original peti- 
tion had been allowed to proceed and if 
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it had been eventually fourd that the 
petitioners in their own right did not 
possess any right, title or interest in the 
properties in euit and that the right, title 
or interest belonged to the dharamsala, 
their petition would have been dismissed. 
This by itself is enough to show that the 
change subsequently introduced in the 
position of the petitioners on May 15, 
was to all intents and purposes equivalent 
to the submitting of a new petition to ihe 
Tribunal on behalf of a new petitioner. 
This evidently was not permissible under 
the Sikh Gurdwaras Act. The Tribunal 
under s. 14, Sikh Gurdwaras Act, could 
take cognizance only of those petitions which 
had been forwarded to it by the Lecal 
Government and was debarred from hearing 
any petition which had not been received 
thr.ugh that channel. In these circum- 
stances we have no hesitation in holding 
that the Tribunal wis not competent toenter 
tain the petition as put in on May 15, 1935. 
Counsel for the appellanis has, however, 
urged that the Tribunal was within its 
rights to receive a better sfatement of the 
claim under r. 50f0. V1, Civil Procedure 
Gode, read with sub-s. 11 of s. 12, Bkh 
Gurdwaras Act. This argument, hcwever, 
is devoid cf force. 
permits merely a further and better state- 
ment of the nature of the claim or further 
and better particulars of any matter stated 
in any pleading, and not the submission of 
new material altogether based on an entirely 
different cause of action. This would be 
clearly repugnant tor. 7 of the same order 
which unequivocally prohibits the raising 
of any new ground of claim or the alleging 
of any act inconsistent with previous plead- 
ings. Secondly, subs. llofs. 12 cannot 
help the appellants in this case. 
section lays down that the proceedings of 
a Tribunal shall be conducted in aecord- 


ance with the provisions of the Civil Pro- 


cedure Uode, but subject to the provisions 
of the Sikh Gurdwaras Act, and where that 
Act prohibits a certain course from being 
adopted, the QOivil Procedure Oode cannot 


. permit it. 


In theefirst place, r. 5 


That sub- . 


We have no hesitation in holding, there- _ 


fore, that the appellants have no legs to 
stand on. We accordingly affirm the deci- 
sion of the Tribunal and dismiss this ap- 


peal, but leave the parties to bear their own . 


costs throughout. The cross- objections having 
been dropped before us are also dismissed 
but without costs. The result is that the 
decree of the Tribunal will stand infact. 

8. Appeal dismissed, 


N 
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NAGPUR HIGH COURT 
Second Oivil Appeal No. 539 of 1935 
September 15, 1937 
Stona, O. J. AND PURANIK, J. 

GANESHPRASAD AND ANOTHER 

— ]JBRENDANTS Nos. l AND 2—APPELLANTS 

VETEUS 
BHAIYALAL AND aNOTHER—PLAINTIFF 
— DEFENDANT No. 3—RagsPonpENntTs 

Civil Procedure Code Act V of 1908), Sch. HII, 
para.11—Transfer of property takes place on date 
of instrument and not when tt is registered— 
Property under Collector's management when sale 
deed executed but not when registered—Sale, if 
rhe transfer of property takes effect on the 
date of the execution of the instrument of transfer 
and not on the date of the registration of the 
instrument. Kalyanasundaram Pillai v. Karu 
Mooppanar (1) and Venkatasubba Shrinivas v Subba 
Rama (2), relied on. 

e, therefore, the property sold was under 
the Collector's mansgement when the sale deed was 
executed but was not so when it was registered 
the sale is a nullity as it is not postponed 
until registration That nullity cannot be turned 
into an effective transfer simply by registration of 
an ineffective transfer at a date after the Collec- 
tor had ceased to function Gaurishankar Balma- 
kund v. Chinumiya \4), referred to. 

8 C. A. from the appellate decree of the 
Court of the Cistrict Judge, Jubbulroie, 
dated September 3, 1935, in C A. No. L-A 
of 1935, reversing tbe decree of the Court of 
the Bub Judge, tecond Class, Mandla, 
dated March 14, 1935,in U. N. No. 54-A of 
1934. 

Mr. M. R. Bobde, fcr the Appellants. 

Mr. E. M.Josht for Respondent No. 1, 

Ex parte, against Respondent No. 2. 

Juagment.—This second appeal raises 
a point of law that can be ehortly stated. 
A sale was effected on August 23, 1933, 
on which date the sale-deed was executed. 
That sale-deed was registered cn August 
26, 1933. On the 23rd, but not on the 
26th of August the property was under 
the Collector's management, and according- 
ly, para. ll ofthe Third Schedule to the 
Civil Procedure Code, applied. The Bub- 
ject-matter of the sale was accordingly 
property which the judgment-debtor was 
unsble to alienate without the written 
permission of the Collector. Admittedly, 
no written permission was given. The sale 
on August 23, 1983, without the Collector's 
permission was a nullity. The learned 
Judge held, however, that the date of the 
transfer was not the date of the sale but 
was the date of the registration, and, 
therefore, took place on a date when no 
permission was required. l 

That view was, for a long time, held by 
geveral of the High Oourtsin India, but it 
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is no longer tenable since the decisions 
of the Privy Council in Kalyanasundaram 
Pillai v Karuppa Mooppanar (1) and Ven- 
katasubba Shrinivas v. Subba Ranta (2). 
Those decisions, itis true, relate to gifts, 
but we see no way of distinguishing 
sales. Both under s.129and s. 54 of the 
Transfer of Property Act, the transaction, in 
one case of gift and in the other case of 


sale, is stated to be capable of being made - 


only by a registered instrument. Never 
theless, their Lordships of the Judicial 
Committee have decided, bearing in mind 
in particular s. 47 of the Registration 
Aci, that the date on which the trans- 
fer takes effect is the date of- the 
instrument. Their Lordships express them- 
selves at pp. 199 and 200* of Kalyanasunda- 
ram Pillai v. Karuppa Mooppanar (1) as 
follows: 


“They are uneble to ses how the provision. of 
s .23 ofthe Transfer of Property Act, can be 
reconciled with s. 47 of the Regietration Act, except 
upon the view that, while registration is a neces: 


sary solemnity in order to the enforcement of a gift . 


of immovable property, it does not suspend the gift 
until registration actually takes placo.” 


Decubtiess difficultes may arise in cases 


of insolvency as was pointed out in Lakhmi | 
Chand V. Kesho Kam (3). Asto the way to ` 


resolve those difficulties, that can be dealt- 


with when the point arises. Ifthe gale is 


not postponed until registration, then, in ` 


. this case, there was an attempted alienation 


on August 23. That alienation was a 
nullity: Gaurishankar Balmakund v. Chinu- 
miya (4). That nullity cannot be turned 
into an effective transfer simply by regis- 
tration of an ineffective transfer at a date 


after the Collector had ceased to _ func- ; 


tion, 
In our opinion, therefore, the appeal suc- 


ceeds with ccgls, and the trial Court's decree’ | 


is restored. 
6. Appeal allowed. 
(1) 50 M 193; 100 Ind. Oas. 105: A IR 19237P6 


43; 25 A LJ 113; (1927) M W N 149; 40 W N 197; 
25 L W 336;52M LJ 346; 38MLTE&7: 310 W N 


'509;8 P L T 327; 29 Bom. L R823:45 OLJ 435 


(PO) 
(2) 52 B 312, 108Ind. Oas, 367; A I R 1928 P 


560; 27 LW 766; 
26 ALJ 598: 30 Bom. LR 827; 32 OW N 708; IL 


. T 40 Bom, 9% LP Q). 


(3)A I R1935 Lah. 565; 158 Ind. Oas. 226; 8 RL 
202; 16 Lah. 735; 35PL R 191. 


G) l: N L R lkl; 48 Ind. Cas, 318:35 M L J 733; 


‘16 ALJ 993; 25M LT 64; 353 O WN 350; 29 OL 
J 201; 460 183; 1U P L R (PO) 4,21 Bom. LR 
Ani n 327; 45 IA 219; AIR 1918 P 0 168- 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 471 of -1932 
- November 28, 1936 
T ALLsop, J. 
on- difference between 
SULAIMAN, O. J. AND NIAMAT ULLAH, J. 
-MUNNI SINGH ann oTuses—Derenpants 
- —APPRLLANTS 
-  VET8US 
‘BASDEO. SINGH AND ofHaRrs—PLAINTIFFS 
AND OTHERS—DEFENDANT3—ResPONDENTS 

Court Pees Act (VII of 1870), 8. 7 (iv) (0), Cv), 
Sch. I, Art, 1, Sch. II, Art, 17 (3)—Suit for party- 
tion and possession of joint property—Aliernatize 
relief for declaration that certain property was 
acquired with NG Jamily funds and for joint pos- 
session also~Helief, if falls unders. 7 (iv) (Gj— 
Court-fee payable. . : 

A plaintiff instituted a suit for partition and pos- 
session of half share in the joint family property on 
the ground that he along with the defendants was. 
joint and that the alleged partition deed was 
fraudylent. There was a prayer in alternative, that 
if the plaintiff be found not entitled to thig relief, 
then a declaration that the property mentioned in 
list B was acquired with the joint Funds of the par- 
ties and that they.were in joint possession and occupa- 
tion be granted and that the plaintiff should be 
put in possession of the half share jointly with the 
defendants: - 

Heid, that the alternative relief claimed by the 
plaintif was not one that could come under 8. 7 (tv) 
(e), of the Court Fees Act. [p. 389, coL 1.j 

ber Neamat Ullah and Allsop, JJ., Sulaiman, C. J.; 
contra:—-There was a substantial claim, in-the alterna: 
tive relief, for possession of the property. The relief 
for deslaration, could be ignored, Art. 1, Beh, I, there- 
fore, applied but it must be applied in connection 
with s. 7(v) of ‘the Act and the court-fee payable 
were those that’ would ‘be payable, if the suit had 
bean ons for possession without any mentions of a 
declaration. |p. 394, col. 2.) 6 ' 

Per Sulaiman, C. J.—The court-fee payable on 
relief (2) should be assessed on the language of 
that relief, quite irrespective of the question whe- 
ther it was wholly unnecessary for the plaintiffs to 
ask for any part of it or whether any lawyer in 
drafting the plaint might have omitted that part 
of it. The plaintiffs asked: (4) the Uourt to dec 
lare that the propeity in Let B was acquired with 


the joint funds of the parties, and (it) that. they 
are in joint possession of it, and (ii) also asked 
for actual possession over 8 half re. It was 


impossible, to treat relief 2) as a simple relief for 
recovery of possession only, andnothing else, so ag 
to come under-s. 7 (v). They must, therefore, pay 
an ad valorem court-fee on this composite relief as 
prescribed by Sch. I, Ait. 1, because such a relief 
18 not specihecally provided for anywhere. Kalu 
Ram v. Babu Lal (3), followed, Ganga Det v. Sukh- 
deo Prasad (1), -Tula Ram v. Dwarka Das?) and 
Sri Krishna Ohandra v, Mahabir Prasad (4), refer- 
red to, Bishan Sarup v. Musa Mai (5), distinguish- 
ed. Lp. 388, col, 1.] 


F. C. A. from a decision of the Sub- 
Judge, Gorakhpur, dated November 3, 
1932. : 2 
Messrs. P. L. Banerji and Kanhatya Lal, 
for the Appellants, 

Mr. Sankar Saran, for the Respondents. 
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Sulalman, C. J.—The office reports that 
the court fee paid on relief (2) in the plaint 
was insufficient. The plaintiff's case was 
that they and defendants Nos. 1 toll were 
all members of a joint Hindu family and 
no partition had taken place. On Deceme 
ber 21, 1896, a document, purporting to be 
& deed of partition, had been executed, 
which the plaintiffs alleged, had been 
procured by fraud and was wrong, with the 
Tesult that there was no disruption of the 
joint family. Accordingly the first relief 
alami that: 

“A decree may be passed and by men iti 
under the Hinda law of the joint fang Landi 
detailed below, possessed by the parties, a moiety 
share of the plaintiffs may be separated.” 

In the alternative, the plaintiffs put for- 
ward the case that, even if a partition 
had in fact taken place and were proved 
the properties in list Biand not in list A) 
had been acquired with the joint funds of 
the parties, and the parties were in pos- 
Session and occupation thereof jointly and 
the plaintiffs -had a moiety share therein. 
A3 tothis -part of the case, the plaintiffs 
asked for the following-relief: 

“If in the opinion of the Oourt the plaintiffs are 
not found entitled to relief No. 1, then on declaration 
of the fact that the property mentioned in list B, 
was acquired with the joint funds of the parties and 
that the parties are in joint possession and occupa- 
tion thereof, the plaintiffs may be put in possession 
A a moiety share jointly with ddfendants Nos. | to 


. The learned Counsel for the plaintiffs 
urges before us that relief (2) falls under 
s. 7/,cl.(v), being a mere suit for posses- 
sion and nothing else. Obviously, if the 
relief be merely for possession and nothing 
else, then a. 7 (v) would be applicable. The 
office has, however, reporsed that tne relief 
contains more than a mere relief for pos- 
session and is really a relief to obtain a 
declaratory decree where consequential 


. relief is prayed, and accordingly it talls 


under 8. 7 (tv) ie), Lt seems to me that 
at the early siage ab waico the question 
as tothe sulficlency or insulficiency of tue 
amount of court fee paid arises, it 19 really 
premature and may, in many cases, amount 
to prejudging tne case to consider whetoer 
the relief asked for was a necessary relief 
or not, or whetherit can be granted by 
toe Oourt or cannot be granted by ib. ‘Laat 
is a matter. for tne plaintiff to decide. If 
he has come to Uourt asking tor a 
distinct relief, it is not the function ot toe 
Qourt to decide whetoer this relief 18 
necessary or not. ‘Lhe plami gud his 
legal adviser considered it necessary and 
have asked for it; and itis not the business 


A 
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of the Court to say that, on a proper con- 
struction of the whole plaint and on the 
case as put forward by tbe plaintiff in 
the body of the plaint, the reliet was really 


unnecessary and that he might not have | 


asked tor it, and therefore ıb should be 
treated as a superfluous one and he should 
not be called upon to pay a court-fee there- 
on. As was pointed out by Daniels, J., in 
Ganga Det v, Sukhdeo Prasad (1). 

“It ig, therefore, besides the mark to suggest that the 
suit might have been f:amedso as to ask for difterent 
reliefs, o> in other words that 16 might have been 
framed purely as 4 suit for pogsession, The plaintiff 


hasto pay court-fees on the relief which she seeks to 
obtain by the suit,” 

` Ashworth, J. in Tula Ram v. Dwarka Das 
(2), algo pointed out that: 

“At the time when a plaint 1s filed, it is impossible 
for a Court or an officer of the Court to go into the 
question whether the plaint unnecessarily asks fora 
declaration with the consequential relief of possession 
or whether it would have served the purpose ot the 
- playntiff to ask merely for possession. When the 
plaintiff asks fo: a declaration as his first relief and 
possession as a second relief, 16 must be taken that 
in the opinion ofthe plaimtiff, or at least of his legal 
adviser, the declaration is a necessary ieliéf ...( Lf 
it were otherwise), we should have to return the court- 
fee to any litigant who could prove that he had 
brought an unnecessary suit.” 


It seems to me ibat there is a clear dis- 
tinction between acase where the plaintiff 
merely asks for recovery of possession of 
@ certain property and where he asks for 
a declaration of his proprietary title and tor 
possession. A suit for possession May be de- 
creed on a mere basis of possesgory title. ‘The 
plaintiff may be entitled to possession on 
the ground that he is a usufructuary mort- 
gagee, or a lessee or a trustee and BO on; 
but where the plaintif does not want a4 
decree for possession merely but wants, 
further that it should be established that 
he is the owner of the property in suit 
and wants such a declaration coupled wath 
possession, he is obviously asking tor pro- 
prietary possession, over the property as 
distinct irom a mere possession. Indeed, 
if a plaintitt, where his title is denied by 
the detendant, were merely to ask tor 
possession witnout establishing his title, 
his suit might well iail, It therefore seems 
to me that the relief which has been ac- 
tually asked for by the plaintift should be 
the principal guidein sucha case. Itthe 
plaintitt has chosen to usk ior proprietary 
Possession, and not merely tor possession, 
and hus, thereiore, asked tor a declaration 
of proprietary titleas well as possession, 


(1) 22 A L J 945; 84 Ind. Oas. 624; A IR 1924 All. 
lz, 47 478; L R5 A 61s Om, 

- (3) 50 A610, 115 Ind. Cas, 655; AIR 1928 Al. 
$45; 264 LJ 316, Ind, Rul (1929) AJL 436, 
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he cannot be allowed to say that ‘his 


suit is for possession only. In the present 


case, it is quite obvious that a. sut tor 
mere possession of property, whensthe joint 
family status was not established, could 
not have been maintained without 18 having 
been esiablished first that the pro- 
perty which had been acquired in the names 
of tne defendants and their «predecessors 
had been acquired with the jJcint fupds 
belonging to tne plaintiffs and the defend- 
ants and the plaintifts had therefore a 
joint proprietary interest in 1. [y was 
under these circumstances that the plam- 
tiffs and their legal adviser thought tbat 
it was necesSary tor the plaintifis to ask 
tor a declaration that “ihe property men» 
tioned in het 8 was acquired with the 
joint funds of the parties’. They have, in 
express terms, asked for ıb in relief (2) 
and I do not think ıb is for the Court to say 
that such a declaration was unnecessary, 
although the plaintifis themselves have 
considered ıt necessary, otherwise they 
would not have asked tor it. 

There 1s absolutely no ambiguity so far 
as the first portion of relef (z) relating 
to the declaration of the tact that the 
property mentioned in list B was acquired 
wiin tne jot fands of the partes, 1», con- 
cerned. “inab 18 perfectly clear and uns 
ambiguous. Whatever ambiguity there 
is, is with regard to the latter portion, where 
tne plaintitts ask for a declaration tahab the 
Parties are in joint possession and occupa- 
tion thereof and they also ask for being 
put in possession of a moiety share jointly 
with detendants Nos. i toll. Wout was 
possibly intended was tnat the parties were 
merely in constructive possession ot pro 
perty specited in list B, and theretore 
the plaintifis wanted actual possession over- 
halt; or ıt may be, that the plaints 
meant that it their claim that buey are 
in joint possession be not established, then 
a aecree for a joint possession should be 
given. it seems to me that, ıt the piain- 
uts are claiming that they are already in 
joint possession and occupation of the pro- 
perty mentioned in list B, then the proper 
reliet that they should claim would be aelieÍ 
a8 LO declaratiun of title in Lhah property. 
‘he suit would then not be tor possession. 
But the plaintits have actually asked tor 
possession, which presuambly was intended 
to be their alternative Case it Joint posses: 
sion 16 not established. Whatever might 
have been the intention of the plaintitis and 
their legal adviser underlying this compo- 
Bite relej, ıt 18 difticult to get over the 
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fact that they have certainly asked for a 
declaration that the properties in list B 
were acquired withthe joint funds of the 
parties, and for a declaration of joint 
possession, coupled with a prayer for actual 
possession over a half share. I am, there- 
fore, unable to treat relief (2) as a relief 
merely for possession, pure and simple 
without anything more, so as to fall within 
the- scope of s. 3 (v). 

It may further be pointed out that the 
causes of action for the two reliefs, Nos. l 
and 2, are distinct and separate. The 
plaintifs should be entitled to relief (1) if 
the Joint status of the family subsists, 
whereas they would be entitled to relief 
(2) only if it were first establisked that the 
property acquired by the defendants after 
the separation had been acqaired out of the 
joint funds of the parties and all the parties 
have joint interest in them. In this view, it 
is not surprising that separate reliefs have 
been claimed, because the sait is a ccm- 
posite one, the plaintiffs having lumped 
together several causes of action in one 
suit, for which they could have sued each 
defendant separately in respect of the pro- 
. perty acquired by him separately, if tne 
i famuy status had been broken up in 
__It has been urged on behalf of the plaint- 
iffs that the reliet of possession ot a moiety 
share is not a consequential relief at all. lt 
would seem that, when once it 1s declared 
_ thet the property in list B has been ac- 
‘ quired with joint funds of the parties, the 

relief for possession is a necessary relef, 
which follows asa necessary consequence, 
and may, therefore, be treated as a con- 
sequential relist within the meaning of s. 7 
(tv) (c). Had the plsintifis asked for a 
declaration as to litle and joint possession 
- coupled with an injunction, I would have 
had no hesitation in holding that a con- 
“ sequential relief was asked for. [t is, how- 

ever, not necessary to hold that it is a 
. consequential relief, because the same 
court-fee would be payable if Sch. 1, Art. 1 
applies. - 

' In Kalu Ram v. Babu Lal (3), decided by 
a Full Bench of five Judges, the plaintifis 
had asked for the cancellation of a compro- 
mise and also “cancellation” of the pre- 
limimary and final decrees based thereon. 
It was laid down that tne relief to have the 
compromise adjudged void or voidable was 
one for cancellation of an instrument 
under 8. 3¥and nots. 42, Specitic Reliet Act. 

(3) (1932) A L J 684; 139 Ind. Oas. 88; A I R 1932 

, All, 485; 54-A 813; Ind. Rul. (1982) All, 518 (F. B). 
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Although in that case the plaintiffs might 


. have asked for a mere declaration that the 


decrees were not binding upon them, they 
had actually asked for “cancellation of the 
decree.” At p. 690*, the Full Bench held 
that that relief for the setting aside of the 
decree was nota’ declaratory relief, and al- 
though not a consequential relief, was a 
substantial relief falling under the residuary 
Art. l of Sch. I. But as the decree and the 
compromise were connected, it was held that 
they were not distinct subjects within the 
meaning of s.17, but in reality only one 
subject. 

At the same page the Full Bench made 
their meaning clear by two illustrations : 
(1) A suit fora declaration that the defen- 
dant is liable to pay money under a bond 
and also for recovery ofthat amcunt, an 
(2) a suit “fora declaration that he is the 
owner of certain property and is entitled 
to its possession, asks for recovery of its 
possession.” The Full Bench distinctly laid 
down that the relief for the recovery of 
money or for the recovery of possession 
could not be treated as a mere consequen- 
tial relief which can be arbitrarily 
valued atany low figue and court-fees 
paid on that arbitrary valuation only; and 
the Full Bench suggested that Sch. I, Art. 1, 
would govern such a case. The object of 
constituting a Full Bench of five Judges 
was to set the controversy at rest, and it is, 
therefore, our duty faithfully to follow that 
ruling. The illustration cited by the Full 
Bench was not wholly an obiter dictum be- 
cause they were dealing with the allied case 
of a suit for cancellation of a decree and 
had to explain that when the relief claimed 
isnot a mere declaratory one but a sub- 
stantial relief, the case falls under the resi- 
duary Art.1, Beh. I, assuch a relief is not 
In Sri 
Krishna Chandra v. Mahabir Prasad (4), the 
earlier Fall Bench case was distinguished 
on the ground that there 

“the plaintiffs had in express terms asked for the 
cancellation of the compromise and a preliminary 
decree. Ad valorem court-fee on the consolidated 


prayer for the cancellation of the compromise and 
the decree was accordingly held to be due." 
In was further observed : 
“Where the plaintiff chooses to ask for 


a definite 
relief for the cancellation of «a decree 


or tor the 
setting aside of that decreas in addition to a decla- 
ration that the decree is not binding upon him, 
he ıs professedly asking for something more, than 
a mere declaratory deeree, At the stage at which 
the question of couit-fee arises, ib is immaterial 
to consider whether such a relief is superfluous | 

(4) (1933) A L J 673; 149 Ind Oas 198; A IR 1933 
All. 468; 55 A 791; 6 R A 886 (F. B). |, 
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redundant or useless or even impossible to be 
granied. Obvicusly, he has asked tor more; and 
so long as he does not amend hie plaint and 
abandon this 1elief, he can be called upon to pay 
vourt-tes toi the relief asked for.” 


The Full Bench pointed out that even 
whee a plaintiff 18 asking for a declaration 
that a decree 1s not binding on him, there 
was much iorce In the view taken in other 
High Courts that the relef was nut one 
merely for obtuiniug a declaratory decree 
but was for obtaining a mole substantive 
relief, not specifically provided forin the 
Court Fees Act and, theretore, telung under 
Art. 1, Sch. l. But on the principle of 
stare decisis they did not like 10 disturb the 
course which decisicns had taken in this 
Court. ‘The case in Bushan Sarup v. Musa 
Mal (5), 18 distinguishable because there 
the plaintift had asked for a declaration 
that a dccument executed by his brother 
was nuil and void and ineffectual as against 
him and that his rightsin the joint tamuly 
property were not attected thereby. He had 
not asked for possession at all. It was 
accordingly held tnat the claim was tor a 
mere deciuratory decree and tor tne can- 
ceilation of an instrument. 

lam, therefore, of the opinion that the 
court-fee payable on reliet (2) should be 
assessed on tLe language ot that reliet, 
quite irrespectiye ot the question whether 
it was wholly unnecessary ior the plamtifis 
to ask for any part ot it or whether any 
lawyer 10 draitiug the plaint might have 
omitted that part of it. The plainiifis have 
asked ; (2) the Court to declare that the 
property in list B was acquired with the 
joint iunds of the parties, and (is) that they 
are in joint possession Ol it, and (122) also 
asked ior actual possession over a half 
share, It is impossible in my mind, to treat 
rehet (2) as 8 simple relief tor recovery 
of possession Only, and nothing else, so as 
to cime under s, 7 w). They must, there- 
fore, pay anad ralorem couit-iee on this 
composite ieliet as piescribed by sch. I, 
Art. |, because sucu a reliet isnot speciiic- 
ally provided tor anywheie, l hold that 
the amount of court-lee paid on the basis 
of five times ihe Government revenue was 
insuihcient and that the plamtifis are bound 
to pay ad valorem courl-iee. 

Niamat Ullah, J.— The question raised 
by the Stamp Kepoiter is whether the 
second reliet, prayed tur by tne plaintiits, 
is “lo ubtalu a aeciulalory decree where 
consequential rellel 18 prayea tor.” In my 
opinion; the naluie of ine relief showd be 


(5) (1935) AL J 869; 156 Ind. Cas. 494: A I R 1935 
arate 4 A1078 (F. BJ), mene 
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ascertained by a careful consideration of 
all the allegations to be found in the plaint 
and not melely ot the language ip which 
the prayer for relief is couched, which, 
taken by itseli, may, in many cases, be uu- 
jntelligibls or may indicate an intention 
which the plaintift never entertained. 

In the present case, the plaintifie’ case 
was that tie tamiuly, consisting of them- 
selyes and defendants Nos.4 to 11, formed 
a joint Hindu family, that the defendants 
or their predecessors [raudulently brcught 
about the execution of an instrument evi- 
dencing a complete partition in the family, 
that such instrument was not binding on 
the plaintiffs and that the family never 
ceased to be ajoint Hindu family. Accords 
ingly, the plamtifis sought, in the frst 
instance, the relief of partition cf the entire 
family property detailed at the foot of 
the plant. Such property includes 
certain items mentioned in lst B which 
had been acquired inthe name of one or 
the other of the members ol the famuly. As 
regards this class of property, it is alleged 
in para. 8 ofthe plaint that the same had 
been acquired with the joint funds belong- 
ing tothe parties, who are in pcssession 
iLerecf joimtly. ‘Lhe plaintiffs’ case in the 
main 18 \uut the’ entire property, cluding 
tLe propeity which is separately detailed 
in ust B,igihe jomtfamily properly, and 
the plaintifis, who claim to be members of 
the Joint Hindu iamıly, are entitled to half 
sbare*by partition. Accordingly tLey claim, 
as the trst reliet, that a decree be passed tor 
partition of the jomt family property detailed 
abthe foot of vue pluint and a moiety share 
thereof be awarded to ihe plainutts. in the 
alternative, the plaintifis claim a ‘second 
reliei, whichis Very inattistically worded 
and 10s as follows : 

“lE in the opinion ofthe Court the plaintiffs 
not found entitled to1eliet No, 1, then on decla- 
ration (ba +wisgrar) of the tact that the property 
mentioned in list B was acquired with the jot 
lunas ofthe paities and that the parties ale in 
joint possession and occupation thereof, the plaintiffs 


may be put in possession of a moiety share jointly 
with defendants Nos. 1 to IL” 


are 


'Ihe:e 18 a clear -distinction between & 
casei which a plamuit clams a iomal 
declaration ct his right and possession and 
the one in which he merely claims pcsBes- 
sion on pioct ot his title. dlo the iormel, 
tue Gecree 18 to declare his tigut and award 
possessivn, aud in ine latter, 1b awaids poss 
session making no reiereuce to bis utle. 
The question ln this case is whether the 
plamtifis are claiming a tormal declara- 


-uou of their right and possession or merely 


e 
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possession on proof of their title. Reading 
the second prayer for relief with the allega- 
tions contained in the rest of the plaint, I 
am unable to hold that the. plaintiffs first 


claimed a declaratory relief and thereafter 


a consequektial relief, as contemplated by 
B. 7 (tv) (c), Court Fees Act. Paragraph 8 
of the plaint, to which reference has already 
been made, sypplies the key to the solution 
of the difficulty which arises from the 
inartistic language used in framing the 
~ second prayer, In the earlier paragraphs 

the plaintiffs have alleged facts which 
entitled them to the first relief, and if the 
Oourt finds that the entire family continues 
to be Joint in spite of the deed of partition 
relied on by the defendants and character- 
ised by ‘the plaintiff's as fraudulent, the 
entire property detailed at the foot of the 
plaint, including the items in list B, be 
treated as joint family property and parti- 
tioned as such between the plaintiffa and 
defendants Nos. 1 to 11, half and half. In 
para. 8 they have stated facts, which entitle 
them to the second relief, and if the Oourt 
finds against the plaintiffs on the first part 
of the case and holds that the deed of parti- 
tion, impugned by them, is valid and bind- 
ing on thém, so that the family can no 


longer be considered to be joint and a. 


‘partition should be deemed to have taken 


place between the plaintiffs and the defen- . 


dants, then the property entered in list B, 
which was presumably not brought into 
the hotchpot, should be considered to be 
still joint between the parties, in which 
ease the plaintiffs should be considered to 
be owners to the extent ofhalf. The identi- 
ty of the language employed in para. 8 of 
the plaint and of the second prayer for 
relief is noteworthy. The plaintiffs do not, 
iN My opinion, claim any declaration at all. 
They are taken to have done so because of 
the word istigrar, which is the equivalent 
of the English word “declaration”, but in 
its etymological sense it merely means a 
finding, decision or what the Court holds 
on a given point. Read with para. 8 of the 
plaint I do not think it is used in its techni- 
cal sense. Properly translated the second 
prayer runs as follows: 

“If in the opinion of the Court the plaintiffs are 
not found entitled to relief No. 1, then on proof of 
the fact that the property mentioned in list B was 
acquired with the joint funds of the parties, who 
are in joint possession and occupation thereof, the 
plaintiffs may be put in possession of a moiety 
share jointly with defendants Nos. 1 to 11,” 


All that the plaintifis should be deemed 
to bave prayed for is that, if the Court finds 
in favour of the plaintiffs on the allegations 
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contained in para. 8 of the plaint, then joinf 
possession be awarded to them to the extent 
of half of the property mentioned in list B. 
In this view there can be no doubt that 
the plaintiffs have not claimed any decla- 
ratory decree with a consequential relief, as 
contemplated by s. 7 (tv) (c). Assuming 
that thé plaintiffs have claimed the relief 
of declaration, as is construed by the office, 
in My opinion no consequential relief direct- 
ly flowing from the declaration his been 
asked for. In Kalu Ram v. Babu Lal 
(3), at pp. 821 and 822*, it was held that 
“the expression ‘consequential relief’ in s. 7 
(iv) (c) means some relief which would 
follow directly from the declaration given.” 
In the present case, the relief of declara- 
tion is not confiried to the declaration of 
the plaintiffs’ right, but also includes the 
declaration of the fact that the plaintiffs are 
in joint possession and occupation of the 
properties entered in list B. Then follows 
the prayer that the plaintiffs may be put 
in possession of a moiety share jointly 
with defendants Nos. 1 to 11. Taking 
literally, the allegation is absurd. Since 
the plaintiffs ask the Court to declare that 
they are already in possession, they cannot, 
as a result of such declaration, be put in 
possession. It may be said that the plain- 
tiffs have asked for a detlaration of right 
and of their existing possession, and further 
that if they are not found to bein posses- 
sion, they may be put in possession. But 
this will amount to amendment of this 
part of the plaint which the Court has no 
right to amend and should take as it finds 
it. As already said, the absurdity‘ arises 
from the reference, in identical terms to 
the plaintiffs’ case mentioned in para. 8, 
wherein the plaintiffs’ existing possession is 
definitely alleged. 

There may be cases in which the’ relief 
claimed by the plaintiff is so plainly worded 
and free from ambiguity as to make it 
wholly unnecessary to refer to other parts 
of the plaint. In such cases, it is true, the 
Court will not be justiGed in holding by 
referring to the other allegations in the 
plaint, that the relief was unnecessarily 
asked for and should be treated for the 
purposes of court-fee as superfluous. If 
a plaintiff deliberately asks for a relief 
which need not have been claimed but he 
does so to be on the safe side, it cannot be 
ignored for the purposes of court-fee. 
Where, however, itis ambiguously worded 
and may be taken toimply that a reference 


to the title is incidentally made and a 
ePages of 54 A. KAWAN amban ak 
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formal declaration is not claimed, the case 
rests on the construction of the plaint and 
the necessity or otherwise of the relief be- 
comes a relevant consideration, and the 
Court may well consider whether the plain- 
tiff need have neked for a formal declara- 
tion of his right in addition to possession. 
Ordinarily 8 plaintiff does not pray fora 
relief involving expense, if it is unneces- 
sary to do so. 

Ido not think that it was at sll neces- 
sary forthe plaintiffs in the present case 
to ask for a declaratory relief at all. If the 
plaintiffs’ allegations in the plaint, namely, 
that the properties entered in list B had 
been acquired with joint funds and are 
in possession of the parties, is found to be 
correct, they will certainly be entitled to 
Possession of their share, and the Court 
would be bound to decree it, even though 
they have not specifically claimed the relief 
of declaration. In every suit for possession 
based on title, the plaintiffs have to estab- 
lish their title, and they need not ask a 
separate relief of declaration of right. Nor 
do I think that the joinder of the two causes 
of action, on which the two reliefs claimed 
by the plaintiffs are based, is open to objec: 
tion. Order IJ, r. 3, Civil Procedure Oode, 
entitled them to join two causes of action 
against the same defendante, Whether this 
view is correct or otherwise, the question, 
in my opinion, is wholly immaterial for the 
purposes of court-fee. Whatever relief the 
plaintiffs be found to have claimed, rightly 
or otherwise, they must pay court-fee there- 
on. Neither the defendants nor the trial 
Court construed the plaint as claiming more 
than a mere possegsory relief in the alterna- 
tive. The plaintiffs’ conduct in paying 
court-fee ov five times the land revenue is 
also an indication of what they intended to 
claim. 

For the reasons already stated, I am of 
opinion that the second relief, read with 
para. 8of the plaint, should be construed 
as a relief of possession, pure and simple. 
They have paid ad valorem court-fee for 
this relief on five times the Government 


. Tevenue, which, in my opinion, is enough. 


oe 


+ 


In any case, the plaintiffs cannot be deem- 
ed to have asked for a declaration and a 
consequential relief following the declara- 
tion asked for by them. If they be con- 
sidered to have asked for a declaration 
and also for possession, in my opinion, the 
relief of possession is not a consequential 
relief flowing from the declaration, which 
includes the declaration of existing posses- 
sion. If*the latter view be taken to be 
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correct, the plaintiffs are liable to pay an 
additional court-fee of Rs. 10 for the declar- 
ation that they are entitled to the properties 
entered in list. B and are in possession 
thereof. They have already paid court-fee 
on the relief of possession which they, in 
this view, inconsistently ask for and which 
is in no sense a relief consequential on the 
declaration in the above sensg. __ ot 
By the Court.—As we are divided in 
our opinion as to (1) whether s. 7 (tv) (e), 
Court Fees Act, applies and Sch. IL, Art. 17 
(3),does not apply; or, in the alternative, 
the relief claimed is a substantial and not 
a mere declaratory relief, and, therefore, 
Sch. J, Art. 1, applies, as if is not otherwise 
provided for, or (2) whether s. 7 (v) and, in 
the alternative, Sch. II, Art. 17 (3) read 
with s. 7 (v) applies, let the questions men- 
tioned above be laid before the Hon'ble 
the Chief Justico for reference to a third 
Judge. | 
Allsop, J.—As the result of a difference 
of opinion between my Lord the Chief 
Justice and my brother Niamat Ullah, the 
following two questions have been referred 
to me, Hz.: 
(1) Whether s. 7 (40) (0), Court Fees Act, applies 
and Sch. II, Art. 17 (8) does not apply; or in the 
alternative, the relief claimed is a substantial and 
not a mere declaratory relief and, therefore, Sch. I, 
Art 1, applies, as it is not otherwise provided for; 
or (2) hether s.7 v) and in the alternative 
Sch. II, Art. 17 (3) read with s. 7 (v) applies.” i 
The questions arise because there is a 
controversy whether the plaintiffs in a cer- 
tain suit had paid a sufficient court-fee. 
The reliefs claimed were ss follows: (1) 
A decree may be passed and by means of 
partition under the Hindu Law of the Joint 
family property, detailed below, possessed 
by the parties, a moiety share of the plain- 
tiffs may be separated; (2) If in the opinion 
of the Court the plaintiffs are not found 
entitled to relief No. 1, then on declaration 
of the fact that the property mentioned in 
list B was acquired with the joint funds of 
the parties and that the parties are in Joint 
possession and occupation thereof, the 
plaintiffs may be put in possession of a 
moiety share jointly with defendants 
Nos. 1 to 11. The office reported that 
the reliefs were alternative and that 


- the court-fee was payable on the major 


relief, namely the second relief which was 
one for a declaration with possession. 
The report was that an ad valorem court- 
fee was payable. The report further 
stated that the valuation of the property 
given in list B was Rs. 7,889-4-10 and 
that an ad valorem’ court-fee should be 


@ 
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paid upon that sum. The plaintiffs who 
had valued their whole suit: at Rs. 48,975-9-9 
had stated thatthe sum of Rs. 4,972-10-2 
represented five -times the’ Government 


revenue of the whole property and that- 


the sum of Rs. 1,098 9-1 represented five 
times the Government revenue on the 
property mentioned in list B. They also 
said that the court-fee payable on the claim 
tor partition wad Rs. 10, but presumably they 
actually paid the court-fee on the sum 
representing five times the Government 
revenue on the property mentioned in 
Sch. B because the office has reported 
that they paid a court-fee of Rs. 80 
which would be the sum due on a valuation 
between Rs. 1,000 and Rs, 1,100. 

My Lord the Chief Justice has held that 
the second relief was one for a declaration 
and for possession, that it was not neces- 
sary to hold that the latter was a conse- 
quential relief because the residuary article, 
Sch. I, Art. 1, would in any case apply and 
that an ad valorem court-fee must be paid 
on the value cf the property as set forth 
in the plaint. My brother Niamat Ullah, 
on the other hand, has held that the 
second relief is one for possession only 
and that the court-fee should be paid ad 
valorem on the sum represented hy five 
times the Government revenue payable on 
the property. In Kalu Ramv. Babu Lal (3), 
the plaintiffs had claimed the following 
reliefs, viz., (1) that a certain registered 
mortgage deed may be adjudged vofd and 
ineffectual as against the plaintiffs, and 
that it may be cancelled ; (2) that the com- 
promise, the preliminary decree and the 
final decree in a certain suit may be cancel- 
led. It was held that both the reliefs were 
Ayes by Art. 1, Sch. I, Court Fees Act, 

he case was decided by a Bench of five 
Judges. There is the following passage in 
he JUGA ED b 

“In our opinion, the ression ‘c ntial 
relief’ in a (4) (e) ia some relief” whioh 


would follow directly from the declaration given, 
the valuation of which is not capable of ing 
definitely ascertained and which is not specifi- 
cally provided for anywhere in the Act and can- 


. not be claimed independently of the declaration as 
a substantative relief. A consideration of all the 
cls. (a) to (7), sub-s. (4), s. 7,Oourt Fees Act, leads 
to the same conclusion ...... 0.0... If a substan- 
tive relief is claimed though clothed in the garb 
of a declaratory decree with a consequential relief, 
the Oourt is entitled to see what is the real 
nature of the relief and if satisfied that it is nota 
mere consequential relief but a substantive relief, 
it can demand the proper court-fee on that relief 
irrespective of the arbitrary valuation put by the 
plaintiff in the plaint on the ostensible consequen- 
tial relief. Suppose a ue asks for a declara- 
tion that the defendant liable to pay him money 
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dus under a certain bond and also asks for re- 
covery of that amount: or suppose that he asks 
for a declaration that he is the owner of a certain 
property and is entitled to its possession and.asks 
for recovery of its possession ; sarely the relief for 


_the recovery of money or for the recovery of pos- 


seasion cannot be treated ag a mere consequential 
relief which can be arbitrarily valued at any low 
figure and court-fees paid on that arbitrary valua- 
tion only.” 

In the circumstances of that case the 
Court held that a relief for a cancellation of 
an instrument was not a declaratory relief. 
They further held that a relief for the 
cancellation of a decree or for the setting 
aside of a decree is nota declaratory relief 
only. They certainly said that in the case 
before them the second relief did not ask 
for any declaration at all, but it seems to 
me that the basis of their decision very 
clearly was that a relief for a declaration 
followed by a further claim to some sub- 
stantive relief was not to be described as 
a relief for a declaration with a consequen- 
tial relief attached thereto. They con- 
strued the expression ‘consequential relief 
in a very Darrow way. They decided that 
no relief came within the meaning of 
that expression unless (a) it would follow 
directly from the declaration given, b) the 
valuation of it was not capable of being 
definitely ascertaind, (c) it was not spee- 
cifically provided for anywhere inthe Act; 
and (d) it could not be claimed indepen- 
dently of the declaration as a substantive 
relief. This is evident from their remark 
that a person who asks for a declaration 
that he is the owner of certain property 
and is entitled to its possession and asks 
for recovery of its possession can surely 
not value his relief in an arbitrary manner 
as he would be entitled to do if the 
relief was governed by the provisions of 
s. 7(4)‘c), Court Fees Act. I must say 
that the passage which I have quoted from 
their judgment is difficult to reconcile with 
a passage in the judgment in Ishwar Dayal 
v. Amba Prasad (6), which was decided after 
the case in Kalu Ram v. Babu Lal (3). 
The passage to which I refer is ag 


follows : 

“In short, conseqaential relief means some relief 
which is a necessary corollary to the principal 
declaratory relief prayed for by the plaintiff. 
Instances of consequential relief within the mean- 
ing of s. 7 (tv) ‘c), Court Fees Aot are furnished 
by cases in which, over and above the prayer for 
declaration of his title, the plaintiff asks for some 
injunction, or possession, or 


relief by way of Ae 
or for partition of hig 


appointment of Receiver, 
share etc.” < 
In these circumstances, I propose to 


(6) (1935) A L J 498; 155 Ind, Cas. 540, A I R1935 
AIL 687; 7R A 912. i 
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deal with the question in the firet instance 
as though it was res integra. Section 6, Court 
Feag Act, is as follows: 

“Except in the Courts hereinbefore mentioned, 
(the High Oourts and Courts of Small Oauses in 
Presidency Towns) no document of any of the 
kinds specified as chargeable in Sch. I or Sch. If 
to this Act annexed shall be filed, exhibited, or 
recorded in any Oourt of Justice, or shali be 
received or furnished by any public officer, unless 
in respect of such document, there be paid a fee 
of an amount not less than that indicated by 
either of the said schedules as, the proper fee for 
such document.” 


Article 1, Sch. I, deals with plaints not 
otherwise provided for in the Act and 
directs that an ad valorem fee shall be 
paid on them in accordance with the 


amount or value of the subject-matter in ` 


dispute. The amount of fee upon different 
amounts or values is given in col. 3 of the 
Schedule Article 2 deals with plaints in 
suits for possession under s. 9, Specific 
Relief Act, and says that the proper fee 
shall be one-half of the amount prescribed 
in the scale given in Art. 1. There is 
"mo other reference to plaints in Sch. J, 
which deals with documents upon which 
ad valorem court-fees are to be paid. In 
Sch. I which deals with fixed fees, Arts. 4and 
o mention plaintsin particular suits with 
which we are not concerned. Article 17 
deals with plaints in other particular suits 
on which a fixed court-fee is to be paid, 
This article is divided into six different 
parts. The first deals with suits to alter 
or set aside a summary decision; the 
second to alter or cancel an entry in a 
register of the names of proprietors of 
Tevenue paying estates; the third with 
suits to obtain a declaratory decree where 
no consequential relief isyprayed ; the fourth 
with suits to set aside an award: the 
fifth with suits to set aside an adoption, 
and the. sixth with every other suit where 
it is not possible to estimate at a money 
value, the subject-matter in dispute and 
which is not otherwise provided for by the 
Act. BSecticn 7 of the Act says that: 

“The amount of fee payable under this Act in 
the suits next hereinafter mentioned shall be 
computed as follows......c.0.0. as 

There are 11 sub-sections to this section. 
In none of them is it said what the court- 
fee peyable shall be. It is merely said 
that the fee shall be payable according to 
certain valuations. The section clearly 
does not take any suits out of the pro- 
visions of Art. 1 to Sch. I. .It is intended 
merely to indicate how the amount or value 
of the subject-matter is to be calculated in 
particulér instances, Sub-section (iv) (c) 
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deals with suits to obtain a declaratory 
decree or order where consequential relief 
is prayed. In order to interpret the pro- 
visions of this clause, it is necessary to 
attach meanings tothe terms “declaratory 
decree" and “consequential relief’. In his 
judgment in the case which is before me 
my brother Niamat Ullah has mentioned 
that the Urdu word which has been trans- 
lated as declaration is istiqgrar, He has 
said that this word in its etymological 
sense merely means a finding, decision or 
what the Court holds on a given point, 
and I understand him to intend that the 
question whether a declaration has been 
asked for or not should depend in some 
Measure upon the exact vernacular term 
used by the plaintif in claiming his 
relief. I regret that I am unable to agree 
with him upon this point. When a plain- 
tif claims a relief he must naturally allege 
certain facts, and if he can induce the 
Court to hold that those facts exist, he will 
obtain a decree in his favour, No relief 
can be given unless the Court comes to 
a decision upon the facts alleged in the 
plaint. In my opinion a plaintiff asks for 
a declaration when he wishes the Court 
not only to come to a finding about any 
particular fact but to set forth its finding 
about that fact in a formal mannerin the 
operative part of the decree. I do not 
think itmatters what word is used by the 
plaintjffi. He must be held to have asked 
for a declaration if he wishes the finding to 
be set forth in themanner which I have in- 


‘dicated. That is what I think is the ous 


of the term “declaratory decree” and use 

in s. 7 (iv) (c), Court Fees Act. If it were 
not forthe decision in Kalu Ram v. Babu 
Lal (3), I should think a consequential 
relief is a relief which follows from 
the decision upon the fact declared 
in favour of the plaintif. I would 
agree with the views expressed upon this 
point in Ishwar Dayal v. Amba Prasad (6), 
which I have already quoted. In this view 
of the matter it may seem difficult to under- 
stand the intention of the legislature in 
enacting the provisions of s. 7 (iv) (e), Court 
Fees Act, because according to sub-s. (tp), 
8.7, the amouut or value of the suit will 
be the amount at which the relief sought is 
valued in the pleint in suits to which that 
sub-section refers. The plaintiff is required 
to state the amount at which he values the 
relief sought. It seems to me quite clear that 


itis left to the plaintiff to value his relief 


at any sum in his discretion although no 


‘doubt the valuation ‘which he puts upon 


1938 


his relief would affect the question of juris- 
diction and the question of the costs which 
he could claim. If there had been no pre- 
vious decision upon this point, I should 
think that the explanation lay in this that 
the legislature intended in 8.7, ‘tv) (c) mere 
ly to describe the manner in which the 
court-fees chargeable on arelief fora decla- 
ration should be calculated. I think what the 
legislature probably meant was that the 
court fees on the declaration where a conse- 
quential relief is prayed should be fixed by 
the plaintiff at his discretion in setting out 
the value of the declaration itself to him 
and that the court-fees payable on the con- 
sequential..relief should be valued sepa- 
rately in the manner set forth in the Act 
for calculating the court-fees on that relief 
itself. Unders. 17 of the Act, where a 
euit embraces two or more distinct sub- 
jects, the plaint: shall be chargeable with 
the aggregate amount cf fees to which the 
plaints embracing separately each of such 
subjects would beliable under the Act. 

It might be argued that a declaration 
anda relief flowing from it were not dis- 
tinct subjects, but I thiok that there is 
not necessarily much force in this argument 
because it is difficult to conceive of a con- 
sequential relief which could not be granted 
‘quite. apart froma declaration of any faci 
‘which would lead to the granting of that 
relief. I think that the difficulty which has 
arisen in interpreting the provisions of s. 7 
(tv) (c) of the Act would disappear if the 
intention of the Legislature was such as I 
deem it to have been. Ifa plaintif asked 
merely for a declaratory decree without any 
consequential relief, he would pay a fixed 
court-fee. If he asked for a declaratory decree 
and also for a consequential relief, he would 
pay court-fees upon the consequential relief 
according to the provisions of the Act and 
he would be allowed’ fo value his declara- 
tory decree in his discretion. As there has 
been a decision, however, of a Bench of 
five Judges of this Court in Kalu Ram v. 
Babu Lal (3). I agree with my Lord the 
Ohief Justice that the decision in that case 
should be strictly followed. I do not, how- 
ever, in one particular, agree with the 
interpretetion placed upon that ruling by 
my Lord. As I have already said, it seems 
to me froma perusal of the passage in 
the judgment which Ihave quoted above 
that the learned: Judges intended to hold 
that a relief for possession attached to a 

rayer that a certain right or title should 
ie declared was not a consequential relief 
within the meaning of s. 7 (tv) (e) of the 
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Ast. I think they intended to hold that 
in such circumstances the prayer for a 
declaration should be ignored because the 
plaintiff was substantially asking for pos- 
session of the property and it would fol- 
low from that thata relief of the nature 
sought in the case before me was substan- 
tially one for possession of the property 
and that it should be valued accordingly 
and the court-fees calculated on the valua- 
tion in accordance with the provisicns of 
Art. 1, Sch. I. 

The value of a relief for possessicn over 
immovable property is calculated under the 
provisions of 8. 7 (v), Oourt Fees Act. It 
has been held in some cases that the value 
of a suit for purposes of court-fees must be 
the same as the valuation for purposes of 
jurisdiction. There is a specific provision 
in the Suits Valuation Act, that the valua- 
tion for purposes of jurisdiction shall be the 
same as that for purposes of court-fees. JI, 
seems to me ona strict interpretation of 
the section in the Suits Valuation Act that 
itis the question of court-fees which hug 
first to be considered and that the jurisdic- 
tion follows upon the valuation for purposes 
of .court-fees. A plaintiff would not be en- 
titled tosay that he valued his suit for pur- 
poses of court-fees at a certain sum and for 
purposes of jurisdiction at another sum, but 
the Oourtin deciding the question of juris- 
diction would say that the jurisdiction 
depended upon the valuation for purposcs 
of court-fees alone. If there were two valua- 
tions I doubt whether it would be right to say 
that the valuation for court-fees should be 
assumed to bethesame as that for jurisdiction. 
It wouid be more proper to say that the 
valuation for purposes of jurisdiction should 
be the same as that for court-fees. Even if 


the contrary is true, that would not avoid 


the difficulty which was felt by the Bench 
which decided the cuse in Kalu Ram v. 
Babu Lal (3). A man who was claiming 
possession of landed property to the value 
of several lakhs of rupees might chore to 
ask also fora declaration that he was en- 
titled tothe property. 

If it were held thathe wasasking fora 
declaration with a consequential relief, he 
might value his relief for purposes both of 
jurisdiction and of court-fees at say a sum 
of Rs. 50 and get his suit decided by a 
Munsif on payment of a court-fee of negli- 
gible amount. This result could be avoided 
either by interpreting the Act as I should 
have interpreted it in the absenee of autho- 
rity, namely, that s. 7 (ty) (e), refers only 
to the declaratory part of the rélief or by 
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interpreting it as it was interpreted in 
Kalu Ram v. Babu Lal (3), as I understand 
that ruling in the sense that a substantial 
relief combined with a declaration is nota 
consequential relief within the meaning of 
s. 7 (iv) c), but is a relief which must be 
valued as’it would have been valued if no de- 
claration had been claimed Tn the present 
case the second relief was curiously worded 
because it would appear if the plaintiffs 
were in joint pcsseasion of the property that 
they would require no decree for possession. 
I agree with my Lord the Chief Justice 
that a relief must be valued in accordance 
with its obvious meaning. It is not forthe 
Court to decide whether the relief is neces- 
sary or unnecessary or whether it can be 
granted or cannot be granted. The plaint- 
iff must pay court-fees in accordance with 
the relief which he chooses to claim. The 
explanation in this case of the nature of 
the relief claimed may possibly be that 
the plaintiffs, although they said they were 
in joint possession, might have thought that 
they were in joint possession as sharers 
owning less than half a share. However, that 
may be, itis clear enough that the plaint- 
iffa did ask for possessicn and they are 
consequently chargeable with the fees which 
they should pay on a relief for possession. 
The only particular I think in which my 
opinion is not the same as that of my Lord 
the Chief Justice is that he has considered 
that a Courtin applying the provisions of 
Art.1, Sch. I, Oourt Fees Act, to a suit in 
which the relief claimed is one for a decla- 
ration followed by possession should hold 
that the amount or value of the subject» 
matter is that which is set forth in the 
plaint for purposes of jurisdiction, whereas 
I consider that the amount or value of the 
subject-matter should be calculated in 
accordance with the provisions of 8.7 (v) of 
the Act. As I have already mentioned, s. 7 
(v) of the Act read by itself would not en- 
able the amount of court fees in any suit to 
be calculated, For instance, in suits for 
possession of lands, houses and gardens, it 
is set forth in that section that the court- 
fees shall be paid according to the value of 
the subject matter and such value shall be 
deemed to be a certain multiple of the reve- 
nue or in certain circumstances a multiple 
of the profits or in other circumstances the 
market value of the land. The rate of the 
court-fee on the valuation can only be dis- 
covered by applying the provisions of Art.1 
of Sch. I. In Kalu Ram v. Babu Lal (3), 
the substantial relief was one for cancella- 
tion whigh was not specifically provided for 
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in the Act elsewhere than in Art. 1 of Sch. I, 
because it was apparently thought that the 
amount or value of the subject-matter could 
be ascertained. In the present case the 
substantive relief is one for possession and 
it ia set forth clearly in the Act that the 
value of the substantive relief in such cases 
shall be deemed to bea certain multiple of 
the revenue. 

I hold that Art. 1, Sch. J, does apply, but 
that it must be applied in connection with 
s.7(v) of the Act and that the. court-fees 
payable are those that would be payable, 
if the suit had been one for possession with- 
out any mention of a declaration. 


D, Reference answered. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 873 of 1936 
February 3, 1937 
ADDISON AND DIN MOHAMMAD, JJ. 
TAJ MOHAMMAD ANDANOTHER 
—DEFENDANTS—APPRLLANTS 
VETEUS 
BHAJAN LAL—PrarxTIipF - RESPONDENT 
Custom (Punjab}— Alienation — Necessity —Debts 
for marriage of son and muklawa ceremony of 
daughter, if for necessity—Mortgage—Decr ees against 
mortgagor—Mortgagee advancing money for payment 
of such decrees —Mortgagee is protected — He need 
not see actual application of money. 
Under the customary law the debts contracted 
by a person for the marriage of his son and for the 
muklawa ceremony of his daughter are for necessary 


purposes. l 
ere at the time of the mortgage several 
decrees are outstanding against the mortgagor and 
the mortgagee advances money on mortgage for 
the discharge of such decrees, he is sufficiently 
rotected bylaw. The mortgagee is in no wise 
d to see to the actual application of the money 
received by the mortgagor. Devt Ditta v. Saudagar 

Singh (1), referred to. 

S. C. A. from the decree of the District 
Judge, Hissar, dated April 13, 1936. 

Malik Barkat Ali, for the Appellants. 

Mr. N. C. Pandit, for the Respondent. 

Din Mohammad, J.—On June 26, 1928, 
one Ram Sukh Bishnoi mortgaged his land 
in favourof Taj Mohammad Khan for 
Rs. 8,000. The deed was registered on July 
12,1998. Among others, it was attested by 
Mukh Ram,a son of Ram Sukh. A part 
of the land so mortgaged was already under 
mortgage with two other persons. The 
necessity for this alienation was stated to 
be the indebtedness of the mortgagor and 
his harassment by hie. creditors. The con- 
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sideration was made up as follows: 


k Rs. 

1. On account of decree No, 234, 

dated Noveniberr 5, 1937, passed 

by the Junior Subordinate Judge . 

of Hissar sgainst the mortgagor in 

favour of the mortgagee . cae 4,000 
2, Onaccount of bahi debts due to the 

mortgagee ‘ae a 725 
3. For payment to the previous mort- 
` .:gagees, ingluding principal and 

interest N s 1,100 
4. For Registration expenses 150 
5. Cash before the Sub-Registrar 2,025 


On June 29, 1934, Bhajan Lal, another 
son of Ram Sukh, instituted the suit out 
of which the present appeal has arisen for 
a declaration that the mortgage in ques- 
tion was without consideration and valid 
necessity and should not affect his rever- 
sionary Tights. The mortgagee resisted 
the suit and contended that the mortgage 
was for consideration and necessity. He 
further pleaded that the suit was collusive 
and that the plaintiff was a mere cat's paw 
in the hands of his father, whose object was 
to avoid the transaction in anindirect man- 
ner. The mortgagee further professed his 
ignorance of the ancestral nature of tle 
land. On the pleadings of the parties, 
necessary issues were framed and the Senior 
Subordinate Judge came to the conclusion 
thst the-land was ancestral, that the suit 
was not collusive, that the mortgagor's 
powers of transfer were restricted and that 
the mortgage wes binding on the plaintiff 
to the extent of Rs. 6,600 only. Outof the 

, Bums mentioned in the mortgage deed, he 
- disallowed the sum of Rs. 725 which was on 
account of the bahi debts due to the mort- 
gagee himself and in addition to that he 
disallowed Rs 675 more consisting of the 
items of Rs. 350 which represented the 
amcunt owed by a relative of Ram Sukh 
under a decree dated July 10, 1925; Rs. 300 
which were alleged to have been paid to 
a lawyer for prosecuting a criminal ccm- 
plaint by Ram Sukh’s wife: and Rs. 25 
the proporticnate costs of registration on 
the items disallowed. 

On appeal the mortgages mainly con- 
tested the question of consideration and 
necessity, and cl-imed the full amount 
covered by the mortgage, while the plaintif 
challenged the items allowed by the Senior 
Subordinate Judge. The District Judge re- 
opened the decree that the mortgagee had 
obtained sgainst the mortgagor in 1927 and 
came to the conclusion that the full amount 
of Rs. 4,000 could not be allowed on account 
of that decree, inasmuch asa greater part 
of the decretal amount was not for neces- 


TAS MOHAMMAD v. BHAJAN LAL (LAH.) 


395 


sity. He consequently reduced the amount 
to Rs. 1,245. Similarly, out of Rs. 2,025 he 
allowed an item of Rs. 316 only which was 
proved to have been paid to a previons 
creditor, Pat Ram, in July 1928, on the 
ground that there was no proof that the 
remaining amount was paid to any of the 
previous creditors of the mortgagor and the 
decrees against him were stil] outstanding. 
Out of the sum reserved for the previous 
mortgagees, he allowed Rs. 908. In cddi- 
tion to these sums, he allowed a “sum of 
Rs. 631 on account of bahi debts. Adding 
tothe sums allowed by him asum of Rs 50 
only on account of registration expenses, the 
District Judge modified the decree of the 
Senior Subordinate Judge to the extent of 
reducing the sum payable by the Plaintiff, 
Rs. 3150. The mortgagee along with Sahib 
Dad Khan who is an assignee from him of 
apart ofthe mortgaged property has ap- 
pealed. 

Counsel for the appellant has contended 
that the District Judge was not justified 
in disallowing the items that had bedh allow- 
ed to him by the Senjor Subordinate Judge 
and has further claimed the items disallow- 
ed by the Senior Subordinate Judge. Coun- 
sel forthe respondent, on the other hand, 
has urged that the varicus loans raised by 
the mortgagor during theeshort period of 
five years or so point to the conclusion that 
he was extravagant and wasteful and that 
on this account the mortgagee was noten- 
titled to any sum other than that allowed by 
the District Judge. He has mainly relied 
on Devt Ditta v. Sandagar Singh (1) and 
Kirpal Singh v. Balwant Singh (2), Gurdit 
Singh v. Narain Singh (3). Devi Ditta v. 
Saudagar Singh (1),is no doubt & leading 
authority on the question before us, but the 
principles that it has laid down do not help 
the respondent in this case. The learned 
Judges have in that case soundeda note 
of warning in the matter of the application 
of the principles formulated by them to the 
cases that may arise and have remarked: 

“They are, however, general principles to be borne 
in mind in deciding cases, but the special facts of 
each cass must have a material bearing in the 
application of these principles.” 

The principles enunciated in that judg- 


ment are: 

“(1) A male proprietor, unlike a widow, is a full 
proprietor and the necessities in his case are not 
to be judged by analogies drawn from the case of a 


(1) 65 P R 1900; 323 P L R 1900. 

(2) 26 P R 1913; 17 Ind. Uas. 666; 400 288: 13 
MLT5;11 ALJ1;9 PWR 1913,170 LJ 137 
15 Bom L R 79; 170 W N 308; 28 P LR 1913; 9 
ML J $18; (1913) M W N 58 @P 0). i 

(3) AI R 1935 Lah. 69, 
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widow; (2) the payment of his just antecedent debts 


had 


is a necessity ; (3) ‘jast debt’ is a debt which is 
actually due, and which is not immoral, illegal, or 
opposed to public policy. It need not be ons incar- 
red for a pan purpose, but if a non-necessary 
debt is unreasonably large compared to the means 
and station in life of the proprietor, it cannot come 
under the definition of a just debt Similarly, if a 
number of comparatively small loans for non-neeas- 
sary purposes are contracted within an unresson- 
ably short period, they collectively may amcunt to 
extravagance judged by the tests previously men- 
tioned, and may be excluded from the category of 
just debfs. What is unreasonable or extravagant 
must depend apon the circumstances of each particu- 
lar case, and must be decided bya Oourt of Law on 
fair and rational grounds; (4) debts inourred for 
necessary purposes are always binding irrespective 
of the income and means of the male proprietors; 
(5) the onus of proof of the validity of the transfer 
lies in the first instance . (8) if is not necessary for 
the alienee, who is also the anteczdent creditor, to 
prove that all the previous debts were incurred for 
necessity. An outsider, who pays antecedent debts 
in consideration of a transfer ofthe property if he 
acts honestly and makes proper enquiry whether the 
debts are actually due,is not responsible if he has 
been deceived, and is entitled to ask for his alienation 
to be treated as binding.” 


In our view, these principles, if properly 
applied, help the mortgagee more than the 
mortgagor in this case. Ithas been reliably 
established that the debts covered by the 
decree were raised forthe purposes of the 
marriage of the mortgagor's son and the 
muklawa ceremony of his daughter, and 
these purposes are necessary purposes with- 
in the meaning of the customary law. Tak- 
ing into consideration the fact that both the 
marrisge and the muklawa actually took 
place, we fail to understand how the Dis- 
trict Judge could reopen the decree 
based on those items and disallow a major 
portion of them on the ground that these 
ceremonies could be arranged at a less cost. 
Judged by the amount of land the mort- 
gagor owned, his position in society and 
the amount of loans that he raised on 
account of these two ceremonies, to which 
people living in the Punjab villages attach 
a good deal of importance, it cannot be 
concluded that the mortgagor was in any 
manner extravagant or wasteful, not to 
speak of his extravagance being reckless or 
of his waste being wanton. The other judg- 
ments relied on by Counsel for the respond- 
ent are mainly based on the Full Bench 
judgment quoted above and do not carry his 
case any further. We accordingly hold that 
the District Judge was not justified in dis- 
allowing any amounts out of Re. 4,000 on 
the payment of whi3h the mortgagor had 
oe a discharge of a decree for 

a. 4, í 


Coming now to the sum of Ra,-2,025, it 
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is admitted that several decrees were out- 
standing against the mortgagor at the time 
the mortgage in suit was effected and, in 
these circumstances, we consider that the 
alienes was sufficiently protected by law if 
he advanced any amount tothe mortgagor 
for the discharge of those decrees. The 
mortgagce was in no wise bound to see to 
the actual application of thesmoney received 
by the mor:gagor. In fact the Senior Sub 
ordinate Judge had allowed Rs. 1,375 on 
this account and the District Judge also 
found that to a previouscreditor, Pat Ram, 
Rs. 316 had actually been paid. We-con- 
sider, therefore, that the mortgagee is 
entitled to receive Rs. 1,375 at least, which 
had been allowed to him by the Senior Sub- 
ordinate Judga. 

The item of Rs. 725 has been cut down 
to Rs. 631 by the District Judge, but for no 
valid reason. Having once come to the 
conclusion that the debt was due to the 
mortgagee and had been raised for neces- 
sary purposes, the District Judge could not 
arbitrarily cut down the amount. We ac- 
cordingly allow the mortgagee this sum in 
fall. The only item that remains to be 
considered besides the item of Rs. 908, which 
has been allowed by the District Judge, is 
that which relates tothe costs of registra- 
tion. In view of the conclusion arrived at 
above, no deduction in this amount is called 


for. In the result, we allow the following 
items.to the mortgagee : 5 
8, 

l. On account of the mortgages’s previous 
acres ge å ... 4,000 

2. On account of the antecedent debts of 
the mortgagor tes „375 

3. On account of the mortgages's bahi 
debts ase H KG 725 
4. On account of previous mortgages 908 
5, On acoount of registration expenses — 150 
Total 7,158 


We accordingly accept the appeal and 
alter the decree of the District Judge to 
this extent that the mortgage in question 
will be binding on the plaintiff to the extent 
of Rs. 7,158. The mortgagee and his assignee 
will get #ths of their costs (one set) through- 
out from the plaintiff, and as between them- 
selves, the mortgagee will get ths and the 
assignee 3th. 

8. Appeal accepted. 
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ALLAHABAD HIGH COURT 


_ Second Civil Appeal No. 1237 of 1935 
.’ November 1, 1937 


BENNET, J. 
SHEO RAM—Drranpant-—APppBLLANT 
LETsUs 
RAM DUT T AND ANOTHBR—P LAINTIPBS— 
RBESPONDBNTS 


Registration—Award— Registration, necessity of— 
Award unreguterég—Court, tf can enforce it. 

The procedure for enforcing an award which 
has been made outside Court is laid down in Sch. Il, 
Oivil Procedure Oode, Paras. 20 and 21, and in those 
paras, ıt is not stated that the award must be regis- 
tered, The Court, therefore, is prepared under the 
Oivil Procedure Code to enforce an award although it 
is not registered. The Code in fact draws no dis- 
tinction between an award made in accordance with 
a direction of the Court in Sch, IT and an award made 
Without reference to the Court, Ram Gopal v. Tulshi 
Ram (1) and Ohina Suryarao v. M. Suryachandra Rao 
(2), distinguished. 

S. O. A. .from the decision of the Addi- 
ae Sub-Judge, Banda, dated August 8, 
1935. 

Messrs. Damodar Das and J. K. Srivas- 
tava, for the Appellant. 

Mr. 5. S. Shastry, for the Respondents. 

Judgment.—Tnis is a second appeal by 
a single defendant, Sheo Ram, against 
the concurring decrees of the two lower 
Courts. The plaintiffs brought a suit 
claiming a declaration that they alone were 
in possession of certain numbers of sir 
plots. The defendants contested that these 
plots were the sir plots of the defendants 
and that they had been in possessjon for 
a long time. The lower Court finds as a 
_ matter of fact that the plaintiffs have been 
“in possession of these plots from the time 
of an awardin 1925. The first argument 
made by learned Counsel for the appellant 
was that this award required registration. 
Now, in the first place, a distinction is 
drawn by the Agra Tenancy Act, Act III of 
1926, 8..5, between str and proprietary 
rights, ‘which states : 

“On the deathofa srholder his str right shall 


devolve onthe person who aucceeds to his pro- 
prietary interest in the sir.’ 


The rights, therefore, with which we are 


concerned in the present suit are not the: 


proprietary Tights in the sir but only the 
rghts of sir holders. It has further to be 
shown that the document of which regis- 
tration 18 said to be necessary would affect 
the rights of the value of Rs. 100 or 
upwards to immovable property within the 
meaning of s. 17 (1) (b), Registration Act. 
Appellant has not shown that the rights 
in question are valued at more than Rs. 
100. The merefact that the appellant has 
- Valued his appeal at Rs. 200 does not 
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prove this. Itis possible that the valua- 
tion entered may have been for the 
valuation of the proprietary rights and 
the sir rights taken together as there 1s 
nothing to show that the sir rights had 
been valued separately. The area in sui 
is 4 bighas 18 biswas. There is no reascn 
to suppose that the sir rights in this mea 
would be worth more than Rs. 100. But 
apart from those points, it is necessary 
for learned Counsel for the appellant to 
establish that an award given by arbitra- 
tors in accordance with a reference is a 
document for which registration is neces- 
Bary. 

I am asked to accept this proposition on 
the strength of a ruling which doesnot 
deal with an award at all. That ruling 
is Ram Gopal v. Tulshi Ram (l). This 
deals with a family arrangement in which 
there was an application for mutation of 
names and then a joint application stating 
that the parties had arrived at a compro- 
mise and asking for mutation to be made 
in the names of several parties in certan 
shares, was made, It was held that a 
binding family arrangement of this type 
can be made orally and if made orally, 
no question of registration arises. If such 
an arrangement was reduced tothe form 
of a dccument, registration, when the value 
is Kg. 100 or upwards, is “‘hecessaly under 
s. 17, Registration Act. The proceedings 
of arbitrators, however, are judicial in 
their nature and there is no reason to 
suppose thatthe award of arbitrators is 
a document which would come under this 
Tuling. In any case the Courts below 
have not treated the award as the sole 
basis of the claim of the plaintiffs, but 
the Oourts have pointed out that the 
plaintifis and the defendants are descend- 
ed froma ccmmen ancestor Dayal Kurmi 
and that this dispute arose between the 
parties in regard to the possession of 
sir and that the dispute was settled in 
1925 in that particular manner that the 
party, of which defendant appellant ig 
one, should hold seven plots of str in list 
Ex. 9, and the party consisting cf the 
plaintiffs should hold eight plow of sr 
marked Ex. 6, and that since that date 
the parties have been holding their sir 
in accordance with that arrangement. 
I see no reason to hold that the 
document in question required registra- 
tion. 

Learned Counsel also referred to 


1) 51 A 79, 116 Ind. Oas. 861; A I R Wae an, 641; 
TYN L 93; Ind. Rul. (1929) All, 653, 
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China Suryarao v. M. Suryachandra Rao (2) 
a ruling ofa single Judge. This ruling 
refers to a partition but does not 
specify whether the partition was a pri- 
vate one or by a Ooart and the learned 
Counsel is unable to state which kind of 
partition is referred to. It is stated 


thatthe partition lists should have been . 


registered and were not registered and 
therefore, reference should not be made 
to those lists. Iam unable to see that 
this ruling has any bearing on the question 
in this case as to whetherthe award of 
arbitrators should be registered. The 
proeedure,I may note, for enforcing an 
arbitration which has been made outside 
Oourt is laid down in Sch. U, Oivil Proce- 
dure Code, Paras. 20 and 21, and in those 
paras it is not stated that the award must 
be registered. The Court, therefore, is pre- 
pared under the Civil Procedure Oode to 
enforce an award although it is not 
registered. If, therefore, the Code requires 
the Court to enforce an unregistered 
award, it appears to me that there is 
no reason to suppose that registration 
is necessary. The Codein fact draws no 
distinction between an award made in 
accordance witha direction of the Court 
in Seh. II and an award made without 
reference to the Court, Learned Oounsel 
saysthat he would not be prepared to 
aigue thatin a case of an award made 
on a reference from the Court registration 
was necessary. But for some reason, that 
heis not able to formulate, he thinks 
that where the award is ‘made without 
a direction of the Court, registration is 
necessary. I find no merits in this second 
appeal which I dismiss with cosis. No 
ground has been made for a Letters Patent 
Appeal; permission is, therefore, refused, 


D. Appeal dismissed. 
(2) A IR 1937 Mad. 638; 175 Ind, Oas 246; (1937) 1 
ML J 676; 45 L W 639. 


MADRAS HIGH COURT 
Full Bench 
Civil or aa No. 4869 of 


December 1, 1937 
LRAOH, O. J., VARADACHARIAR 
AND PANDRANG Row, JJ. 
DEVULAPALLI SABHANADRI 
SASTRULU—Prririonge 
versus 
DORBALA NAGAYA SASTRY AND otunrs 
/ —RASPONDENTS. 
Insolvengy— After acquired property—Vesting of — 
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Suit by insolvent’s mother to recover possession of 
property assole heir of her father—Suit dismissed 
and appeal preferred — Mother dying pending ap- 
peal and insolvent applying for permissidn tocon- 
tinue appeal not through mother but in his own right 
—Offictal Receiver also applying to be brought on 
record but subsequently wtthdrawing — Application 
by tnsolvent held not maintainable, Oficial Receiver 
having once intervened 


When once a trustees in bankruptoy has intervened 
in regard to after-acquired property of an undis- 
charged bankrupt, that property vests in the trustee 
snd he cannot by withdrawing’ tis intervention 


divest himself of the property and revest it in the 
bankrupt 


The mother of the insolvent brought a suit for the 
recovery of possession of certain property on the 
ground that she inherited it as sole heir of her 
deceased father. The suit was dismissed and she 
preferred an appeal. During the pendency of the 
appeal the mother died and her Bon the insolvent 
applied to be allowed to continue the appeal. Olaim- 
ing the property in hisownright as a reversioner of 
his grandfather and not through his mother. At this 
time he was already adjudged an insolvent The 
Official Reosiver also had applied previously foran 
order directing that he should be brought on record 


in the place of the mother but he subsequently with- 
drew the application : 


Held, that the application by the Official Receiver 
for an order making him the sppellantin the place 
of the insolvens's mother did «constitute an mter- 
vention, andthe Receiver having intervened the in- 
solvent's right in property devolved on the Official 
Receiver and he alonecould maintain the appeal and 
therefore the insolvent’s application was not main- 
tamable Hiv. Settie (3), followed. Herbert v. 
Sayer (1), referred to. 


Mr. P. V. Vallabhacharyulu, for the Peti- 
tioner. -~ 

Messrs. B. Somayya, M. S. Ramchandra 
Rao, D. P. Narayana Rao and A. Ragha- 
vayyapfor the Respondents. 


Leach, C. J.—The petitioner's mother 
Deavulapalli Kanchamma, instituted O. B. 
No. 7 of 1934 ın the Court of the Subord- 
uate Judge ot Guntur to recover possession 
of properties which she claimed constituted 
the estate of her deceased father, Dorbala 
Narasimha Sastri. Her motder nad prede- 
ceased her father and she was the only 
issue of the marriage. Sae averred that 
her futher had separated from his brothers 
and on this footing claimed the estate as 
the sole heir. ‘Ine lower Court dismissed 
the suit und Kanchamma tren appealed to 
this Oourt. During the pendency of the 
appeal she died und the petitioner applied 
to be allowed to continue tue appeal. ‘l'his 
petition 18 now betore us and is opposed. 
The petitioner is an insolvent and was an 
insolvent when he tiled the petitiva. He 
seeks to be allowed tu continue tus appeal 
because tne Official Receiver nas refused to 
become the appellant. Tne Official Receiver 
did apply to this Oourt on July 12, for 
an order directing that he should be brougat 


Y 
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on the record in the place of Kanchamma, 
but on October 12, he withcarew the ap- 
plication as he had not been placed in funds 
to meet the costs. ‘he pet.tioner has 
relied on the rale in Herbert v. Sayer (1), 
which allows a bankrupt to maintain a suit 
to recover after-acquired property in the 
hands ofa stranger unless the trustee has 
intervened. This rule has frequently been 
applied in Ingia, but the respondents say 
that as the result of the decision of their 
Lordships of the Privy Ocuncil in Kala 
Chand Banerjee v. Jagannath Marwari (2) 
it can no longer be applied. lt 1s, however, 
not Necessary to decide this question, be- 
cause even if the decision in Kala Chand 
Banerjee vy. Jagannath Marwari (2) has 
not the effect which the respondents maim- 
tain ıt has, Herbert v. Sayer (1) must now 
be read in the ight of Hill v. Settle (3), 
and when this is done, itis clear that the 
present petition does not lie. 

In Hill v. Settle (3), it was decided that 
when once a trustee in bankruptcy has 
intervened in regard to after-aequired pro- 
perty of an urdischarged bankrupt, that 
properly vesis in the trustee and he cannot 
by withdrawing his imtervention divest 
himself of the property and revest it in the 
bankrupt. In that case a person had entered 
into an agreement with the bankrupt under 
which he had to make payments to the 
bankrupt and the trustee in bankruptey 
gave Notice requiring these payments to be 
made to him. For reasons waich if is not 
necessary to go into, the trustee withdrew 
the notice. It was cuntended that as the 
result of the withdrawal, the original posi- 
tion was iestored. The Court ot Appeal, 
consisting of Lord Oozens Hardy, M. R., 
Warringwn, L. J. and Lawrence, J. held 
that this was not so. Once the trustee in 
bankruptcy bad intervened, the property 
Vesied m nim and remained with bhim in 
Spite of the withdrawal ot the notice. ‘I'he 
property being in the trustee, nothing re- 
maimed in the bankrupt. Ir the rule in 
Herbert v. Sayer (|) apples here, we must 
also apply tne rule whicn has been added 
to ıt by Hili v. Settle (3). There can be no 
doubt that the applicawon by the Official 
Receiver to ihis Court tor an order making 
him the appeilant in the place ot the peti- 


(1) (1843)5 Q B 965; 3 D&L 49; 13 LJ @ B 209; 
8 Jur. 812, 


(2) 54 U 5$5; 101 Ind. Oas. 449; A I R 1927 P C 108; 
54 IA 150; 20 Bom, LR o2; 5a M LJ 734; 310W 
N 741;45 OLJ 344; 25 A Ld 621; Q927) M W N 485; 
39M L T 4 (PO). 

(3) (1917) 1 Oh, 319; 86 L J Oh. 243; 116 L T 283; 
(1917) HBR 23; 61 8J 217; 33 T L R16% 
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tioner's mother did constitute an interven- 
tion ; 1t was a far greater act of interven- 
tion than that in Hill v. Settle (3). The 
Otticial Receiver having intervened, and 
being unable to withdraw, he alone could 
maintain the appeal. It has been suggested 
that the petitioner does not ask to have His 
name brought on the record as the owner 
of the property, but merely as the legal 
representative of his mother. But this 18 
not the case. His right in the property in 
suit is based on the claim that he is the 
actual reversioner of the last male owner, 
his grandfather. Therefore, he desires to 
continue the appeal in his own right, not 
through his mother. His rights in the prop- 
erty, whatever they are, have devolved on 
the Official Keceiver andthe law does not 
permit him to maintain the appeal. The 
application must, therefore, be dismissed 
with costs. 

Varadacharlar, J.—I agree that the in- 
solvent is not entitled to continue this 
appeal; but I wish to make one reserva- 
tion to avoid a possible misapprehension. £ 
have felt some difficulty in this case, on 
account of the fact that the petitioner is 
certainly within tne definition of the ex- 
pression “legal representative’ given in the 
Code of Oivil Procedure, though in strict 
law he does not claim under his mother. 
As pointed by my Lord’, the petitioner's 
claim is substantially for his own benetit 
and not for the benefit of his mother’s 
estate I wish to guard myself against 
being understood as deciding that the same 
principles as are laid down in this case will 
be applicable even to cases where a “legal 
representative’ in the strict sense in apply- 
ing to continue an appeal or a suit preferred 
or instituted by his predecessor-in-title. In 
such a case, the consideration applicable to 
a suit instituted by the insolvent himself 
will not apply in their entirety because so 
far as that particular litigation is con- 
cerned, the legal representative will only be 
taken to assert or safeguard the title ot the 
original party. The decision in that case 
of a question like the present will depend 
upon the scope of the words in O. KALI, 
rT. 8, Civil Procedure Code, namely, whether 
the proceedings which the legal repre- 
se.tative who has been adjudged insolvent 
wishes to Continue can be regarded as a 
proceeding which the assignee or Receiver in 
the insolvency of the legal representative 
might maintain forihe benefit of his cre- 
ditors. I do not read the judgment in Kala 
Chand Banerjee v. Jagannath Marware 
(2) as concluding this question. ¢ 


400° ” LACGHHAMAN SINGH ?. DABUANDUT RAM-BaBU BAM (LAH) 


Pandrang Row, J.—I agree with my 
Lord the Ohief Justice and Ihave only to 
add that whetherihe rule in Herbert v. 
Sayer (1) applies to Mofusstl insolvencies 
is not being decided by us, and that our 
decision rests mainly, if not entirely, on 
the decision in Hill v. Settle (3) by the Court 
of Appeal in England. 

N.-8. Application dismissed. 
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Civil Procedure Code (Act V of 1908), O XAT, 
r. 5i—Endorsement on warrant of attachment by 
bailiff that all formalities were observed—No specific 
mention of affixing copy of order upon conspicuous 
part of court-howse—No evidence to contrary—All 
formalities muai be presumed to be observed-——Burdence 
Act (I of 1872) 8 1:4. 

Where a bailiff makes an endorsement upon the 
back of the wariant of attachment that all the for- 
malities under O. XXI, r. 54, Civil Procedure Code, 
have been observed but there is no specific mention 


of the affixing of the copy of the order upon 4- 


conspicuous part of the court-house, in the absence 
of evidence to show the contrary it must be presumed 
that all the necessary formalities were duly observed, 


Muhammad Akbar Khan v. Musharaf Shah (D), 


fullowed, Muthiah Chetty v. Palaniappa Chetts (2), 
Nabadwip Chandra Das v. Loke Nath (3) and Mula 
Ram v Jiwanda Ram (4), distinguished. i 
9. ©. A. from the decree of the District 
Judge, Ambala, dated February 2, 1937. 
Mr. Shamair Chand, for the Appellant. 
Mr. M. L. Puri, for the Respondents. 
Judgment.—The facts of this case are 
given at length in the judgment under 
appeal and need not be recapitulated. The 
questions that arose fcr decision in the 
Courts below were: (1) Whether the attach- 
ment of the judgment-debtor’s property 
was valid; (2) lf so, whether the sale 
in favour of Lachhman Singh during the 
pendency of that attachment was void, 
and (3). Whether Lachhman Singh could 
raise any objections to the attachment 
after the only Objection raised hy his vendor 
had been dismissed by the executing Court. 
The trial Court came to the conclusion that 
the attachment was valid and consequently 
the sale in favour of Lachhman Singh 
was void. On the third question it found 


that Liaachhman Singh was barred by the. 


rule of constructive res judicata. On 
appeal, they District Judge held that the 
attachmentawas invalid, but agreeing with 
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the trial Court .on the question of constrce- 
tive res judicata affirmed its decision and 
dismissed the appeal. Hence this appeal. 
The same questions have been raised-be- 
fore me as were raised in the Ovurts below 
and after hearing Counsel on both sides, 
I have come to the conclusion that the 
decision of the trial Court that the 
original attachment was valid, was in con- 
sonance with law, and that. being so, no 
other question falls for determination” in 
this case, foritis conceded by the appel- 


lant that,ifthe original attachment is held’ 
to be valid, the sale in favour of Lachhman- 
Singh cannot stand. : 


It appears from the record that on July 
25, 1934, a warrant of attachment was 
issued by the executing Court calling upon 
the bailiff toattach the property in ques- 
tion and to affix a copy of the prohibitory: 
order issued by the Court on a conspicuous. 
Part of the court-house as well as on a con- 
spicuous part of the property and to proclaim 
fhe order by beat of drum. The endorse- 
ment on the back of this warrant shows 


that these formalities were observed, though. 


no specitic mention was made of the affixing 
of a copy of the said order upon a con- 
spicuous part of the court- house. Similarly, 
on the back of: the order prohibiting the 


judgment-debtor from transferring or charg-- 


ing the property in any way, there is an 
endorsement dated July 30, 1934, stating 
that a copy of the order had been affixed 
on a causpicuous part of the property and 


that the order has been duly proclaimed. - 
As against this, there is not an iota of- 
evidence on the record to show that no copy - 


of the order was affixed upon a conspicuous 
part cf the court-house. In these circum- 
stances, the principle enunciated by treir 
Lordships of the Privy Council ‘in & case 
reported in Muhammad Akbar Khan v. 
Musharaf Shah (1) is fully applicable. 
‘Their Lordships remarked: 

“The Judicial Commissioner in the presant case 
has held that the attachment has not been proved 
because there was no direct evidence that a copy 


t 


of the order of attachment was affixed in the” 
Collector's office. Their Lordships aze of opinion - 


that there is evidence that the iand was attached, 
and that, in the absence of any evidence to the 
contrary, it ought to be presumed that all neces- 
sary formalities were complied with. see B. 114, 
Evidence Act," 

Now, in the present case it is not 
denied that an order was made prohibiting 
the judgment debtor from transferring or 

(1) A I R 1934 PO 217; 151 Ind. Oas 221;61 I 
A 371, 16 Lah. 836; 7R PO 61,11 O WN 1158; 40 


t 


=” 


L W 396; 36 PL R285; 67M L J Bil; 8 OL J. 


261; 18. R D 475; 39 O W N 89(P 0); 1934 A L R 902; 
1934 O L R 373, ; 
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charging the property in ‘any way, as 
provided for in sub-r. (1) ofr. 54. Itis also 
not denied that the order was proclaimed 
as required by sub-r. (2) of r. 54. It is 
ther not in dispute that a copy of the 
order was affixed in the office of the 
Oollector. The only thing that is disputed 
is the affixing of acopy of the order on a 
conspicuous part of the property. It was 
opeh.to the vendee from the judgment- 
debtor to lead evidence on the point and 
to prove by direct- evidence that that 
formality had not been observed. He could 
have examined the bailiff or the attesting 
witnesses of his report on this point. Not 
having done so, he cannot be allowed to 
take advantage of the fact that, while 
submitting the. report, the bailiff did not 
specifically mention that that formality has 
also been observed. In my view, it was 
not necessary for the bailiff to have entered 
into minute details. It would have been 
enough had he merely stated that the 
order of the Oourt had been complied with. 
Moreover, it appears tome to be improbable 
that the bailiff who had duly proclaimed 
the order and further affixed a copy of it 
on a conspicuous part of the property as-also 
in the office of the Collector, would have 
failed to affix a copy of the order on a 
conspicuous part of the court-house, -which 
.of.all things was the easiest to do. I am 
therefore inclined to hold that all-formalities 
relating to attachment were duly observed 
and that the sale in favour of Lachhman 
Bingh was void ab initio. ao 
Counsel for the appellant has relied upon 
‘Muthiah Chetty. v. Palaniappa Chetti (2), 
Nabadwip Chandra Das v. Loke Nath (3) 
and Mula Ram v. Jiwanda Ram (4}. In 
my opinion, however, none of thesè cases 


appa Chetti (2) all that was laid down by 
their Lordships of the Privy Oouncil was 
that if nothing more is done than the mere 
passing ofan order attaching the property, 
“thè attachment not having been completed 
by the observance of the other formalities 
laid down in r. 54 of O. XXI, is not valid. 
In Nabadwip- Chandra Das v. Loke Nath 
(3) the decision of the -Court below: that to 
render an attachment effectual, the affixing 
of the prohibitory order on the couri-house 


(2) 51 M 349; 109 Ind. Oas, 636, A I R1938 P O 
‘189; 55,1 A 256; 26A lL J 616; 32 OW N 821; 48 
OU 11,18 L Wi:5 OW N 579,55 ML J 
122; 30 Bom. L R 1353 (PO). ` i f : 
~ (3) 59 O 1176, 14% Ind. Oas. 452; A I R 1933 Oal, 
Sl 360 W N 733; Ind. Rul. (1933) Oal. 293. 


w 


me 4 Lah. 211; 72 Ind.. Qas. 453; A IR 1923 Lah. 
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` planed, Alagtasundaram Pillar v. 


. swami (3) and view of Napier, J. in 


” 
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was absolutely necessary was not challenged 
and the learned Judges remarked that in 
view of Muthiah Chetty v. Palantappa 
Chettt (2) the view of the Court below could 
not be disputed. In Mula Kam v. Jiwanda 
Ram (4) it was held bya Division Bench 
of this Court that in order to constitute a 
valid attachment the proclamation des- 
cribed in the second portion ofr. 54 must 
be carried out. It is enough to say that 
the judgment in Muhammad Akbar Khan 
v. Musharaf Shah (1) was delivered long 
after the three cases mentioned above were 
decided, and at the present moment 1s 
the only authoritative pronouncement on 
the question at issue. I accordingly affirm 
the decision of the lower Appellate Court 
though on different grounds, and dismiss 
this appeal with costs. 
S: Appeal dismissed. 
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Madras- Hereditary Village Offices Act (III of 
1885), ss. 6, 13, 21—Dtrection in s. 6 ts mandatory— 
Selection of office-bearer—Abolition of old ofice and 
creation of new one—New office should be filled from 
family connected with old ofice—-Right to such office 
is created by 3. Gand can be enforced by Civil Court 
—8,. 6 (3), tf retrospective. f 

The direction in s, 6 (1) of the Madras Hereditary 
Villages Offices Act is mandatory. The Collector 
shall select the person best qualified from among the 


18 in point In Muthiah Chetty v. Palani- ‘members of the family and if there is a person in the 


family who does not suffer from any of the disqualifi- 


_cations referred to ins. 10 {1), he is bound to select 


that person. If there are several persons he is bound 
to choose the one he considers most suitable. The 
office of village headman has always been regarded 
as a hereditary office and one of the objects of the 
Act is to preserve the hereditary character of such 
office, Therefore when an old office is abolished 
anda new one is created in its place, thenew office 
shall be filled from the family connected with the old 
office. But of courss,- there must be a member of the 

oasessıng the necessary qualification, 


family p : i 
Section 6 (1) therefore creates a right in the family 
“which can be enforced by suit. 


Such suits are not 
excluded from being entertained by O:1vil Oourts 
under 38, 13 and 21 and the Oivil Oourt therefore has 
jurisdiction to entertaina suit of this nature. 
Venkata Jagannadha v. Veerabhadrayya (4), ex- 
Midnapore 
Zamindari Co., Ltd. (2) and Kanthavadively v. Rama- 
Krislnaswamy 
Naidu v. Akkulammal (1), Overruled Rama- 
krishnayya v. Venkataranga Rao (5) and Kodan- 
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aoe i v. Ramalingayya (6), relied on. [p. 404, 
GO 


The Preamble doés not govern plain provisions in 
the body of the Act, and where it is clear that the 
Amending Act is more than declaratory, it cannot be 

iven retrospective effect, Sub-section 3 of s. 6,in 

e Madras Hereditary Village Offices Act, inserted 
by the Amending Act of 1930 has, therefore, no re- 
trospective effect. [p. 405, col. 8,] 


Messrs. Ch. Raghawa Rao and 
S. Rajaraman, for the Appellant. 
Mr. M. S. Ramachandra Rao for Mı. 


B. Somayya and Mr, S. Sitarama Ayyar, for 
the Respondent. 


Judgment.—Respondent No. 1 instituted 
a suit in the Court of the District Munsif 
of Gudur fora declaration that he is the 
rightful holder of the office of headman 
either of the village of Gudur East or of 
Gudur West and that he is entitled to be 
appointed to one of these offices. These 
villages originally formed one village, but 
were converted into two in 1918. Before 
the division took place, Gudur consisted of 
Gudur proper and five hamlets, namely 
Vemulspslam, Veerareddipallee, Puritti- 
pallam, Puthupallam and Divipalam. The 
headman of Gudur had jurisdiction over 
Gudur itself and the hamlets of Vemula- 
pallam and Veerareddipallee, but there was 
an assistant headman appointed in respect 
of Purittipallam, Puthupallam and Divi- 
palam. In 1808, respondent No. l's father 
was appointed headman of Gudur, Vemula- 
palam and Veerareddipalli, and“ held this 
office until 1912, when he resigned. Rege 
pondent No. 1's name was then registered 
with the Collector with a view to respon- 
dent No. 1 being appointed in his father’s 
place on coming of age andthe appellant's 
father was appointed to discharge the 
duties of the office in the meantime. In 
1905 respondent No. 2's father was appoint- 
ed headman with jurisdiction over Puthu- 
pallam, Purittipallam andDivipalam, This 
was the position in 1918 when Gudur and 
the adjoining hamlets were formed into two 
villages and called Gudur East and Gudur 
West, respectively. When this happened 
respondent No. 2's father was appointed 


headman of Gudur East and the appellant's - 


father headman of Gudar West. Respon- 
dent No. 2 was the headman of Gudur 
Hast andthe appellant was the headman 
of Gudur West at the time of the suit. The 
District Munsif held that respondent No. 1 
had the right to hold the office of headman 
of Gudur West and, therefore, was entitled 
to be recognized in the place of the appel- 
lant. A declaration to this effect was 
pccor@ingly granted. On appeal to the 
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District Court of Nellore, it was held that 
the declaration should merely be that thé 
appointment ofthe appellant is illegal and 
that respondent No. 1’s family has a.right 
to claim that the selection should be from 
the family. i 


The appellant ccntends that respone 
dent No..1 is not entitled to any declaration 
and that the suit should be dismissed for 
the following reasons: (1)*the failure of 
the revenue authorities to appoint respon- 
dent No.1 headman of one of the two 
villages did not give rise to a cause of 
action ; (2) ifthe failure did constitute a 
cause of action, the Oivil Court had no 
jurisdiction inthe matter; and (3) respon- 
dent No. 1 was rightly passed over. Before 
discussing the questions involved in the 
appeal, it is necessary to examine the 
relevant sections in the Madras Hereditary 
Village Offices Act, 1895. Section 6 gives 
the Board of Revenue power to group or 
divide villages and provides that when this 
takes place, the existing offices shall cease 


to exist and new offices which shall also 


be hereditary shali be created for the 
new village or villages. In choosing per- 
sons to fill such new offices, the Collector 
shall select the persons whom he may 
consider best qualified from among the 
families of the last holders of the offices 
which have been abolished. By the Madras 
Village Offices Amendment Act of 1930, 
sub-s. (8) was added. This sub-section 
reads a8 follows : 

“Notwithstanding anything contained in sub-s. D 
or sub-s, (2), no person shall be deemed to be 
i ible for selection under sub-s. (1) or retention 
under sub-s. (2) by reason only of his being a 
minor. Ifa minor is selected under sub-s, (1) or 
retained under sub-s. (2), he shall be registered as 
the holder of the office and thereafter the procedure 
laid down in sub-s. (5) of s. 10 shall be adopted”. 

The addition of this sub-section was 
made long after the appellant and respon- 
dent No. Z had received their orders of 
appointment. Section 10 states the rules 
to be observed by the Oollector when 
filling a vacancy in any village office. 
Sub a. (1) provides : 

“No person shall beeligible for appointment who 
(a) 18 not of the male sex; (b) hasnot attained the 
age of majority : (c) is not physically and mentally 
capable of discharging the duties of the office; 
(d) has not qualified according to the educational 
test prescribed for the office in question by the 
Board of Revenue by rules made under s. 20; (e) 
has been convicted by a Oriminal Court of any 
offence which, in the opinion of the Oollector, dis- 
qualifies him for holding the office” 


Sub-section 2 declares that the succes- 
sion shall devolve on a single heir according 
to the general custom and rule of primos 
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geniture governing succession to impartible 
zemindaris in Southern India. Sub-s. (3) 
States that where the next heir is not 
Qualified under sub-s. (1), the Oollector 
shall appoint the person next in order of 
succession who isso qualified, and, in the 
absence of any such person in the line 
of succession, may appoint any person 
. duly qualifi 
Bays that where an office has become vacant 
by the dismissal or suspension of the last 
holder, the Oollector may direct that until 
the death or return to duty of such last 
holder the duties of the office shall be 
performed by some person whois not an 
undivided member of the family of the 
dismissed or suspended officer. Sub-s, (5) 
states the procedure to be adopted where 
the heir of the last holder isa minor. He 
18, required to register the heir and to 
appoint a person to discharge the duties of 
the office until the heir comes of age. 
This procedure was followed when respon- 
dent No. l's father resigned in 1912, Sub- 
s. (6) provides that if a vacancy is caused 
by the resignation, dismissal, removal or 
suspension of the holder of an office and the 
- Collector does not give the direction referred 
to in sub's. (4), he shall fill up the vacancy 
in accordance with the provisions of the 
section as if it had been caused by the 
death of the holder of the office. 

It is common ground that in making 
appointments under s. 6, the Revenue 
Authorities have always regarded sub- 
s. (1) of s. 10 as being applicable and 
they are right in so doing. Section 10 deals 
with filling up of vacancies, but the word 
vacancy does not necessarily imply that 
there has been a previous incumbent in the 
office. On the amalgamation or division 
of villages, new offices are automatically 
created and until they are filled up they 
are vacant. It is also common ground that 
the Revenue Authorities have never 
regarded sub-s. (5; as applying in such 
cases and here again the practice is in 
accordance with the wording of the sub- 
section. In sub-s. (5) the governing word 
is ‘succeed’ and there can be no succession 
to an Office until it has once been filled. 
Section 13 states that any person may sue 
before the Collector for any of the village 
offices specified in s. 3 or for the recovery of 
the emoluments of any such office on the 
ground that he is entitled under sub-s. (2) 
or (3) of s. 10, Madras Proprietary Estates 
Village Service Act, 1894, or under sub- 
s. (2) or (3) of 8.10 or sub-s. (2) or (3) 
of s 1l ors. 12 of this Act as the case 
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may be, to hold such office and enjoy such 
emoluments ; or, being a minor, may sue 
before the Collector to be registered as 
heir of the last holder of any such o‘ice. 
Section 13 stops here and therefore only deals 
with certain suits. The only other section 
dealing with jurisdiction, apart froms 23 
which has reference to appeals against 
orders and decrees of tne Collector, in s. 2), 
which reads as follows: 

“No Oivil Court shall neve authority to take into 
consideration or decide any claim to succeed to 
phy of the offices specified in a. 3 or any question 
as to the rate or amount of the emoluments of 
any such office or except as provided in proviso (tt) 
to sub-a (1) of s. 18, any claim to recover the 
emoluments of any such office,” 

It will be observed that the effect of 
this section is to take away the jurisdiction 
of the Oivil Court in certain cases only. 
I will return to the effect of this section 
later and will now refer to certain of 
the cases quoted in argument. In Krishna- 
swamy Naidu v Akkulammal (1), Napier, J. 
was of the opinion that no right of suit 
exists in a case of this nature. The 
reasoning was this. What the plaintiff 
seeks to do is to have it declared that 
he is the person eligible under the Act 
and therefore the appointment of any pereon 
who is not eligible under the Act is bad. The 
fact that a man is eligible does not confer 
upon him the right of appointment. This was 
a case for a declaration that the appointment 
of the defendant as a headman where two 
Villages had been amalgamated under the 
Madras Proprietary Estates Village Service 
Act, 1894, was illegal. That Act so far as 
the present appeal is concerned, is on all 
fours with the Madras Hereditary Village 
Offices Act, 1895. The plaintiff there also 
sued for the recovery of emoluments of 
the officd. Sadasiva lyer, J. who with 
Napier, J. formed the Bench which heard 
the appeal, did not decide whether a suit 
would lie to enforce a claim based on 
s. 6(1). Both the learned Judges were of 
the opinion that defendant No.3 in the suit 
had been properly appointed. In Alagia- 
sundaram Pillai v. Midnapore Zamindary 
Co., Ltd. (2), Odgers, J. agreed with the 
opinion of Napier, J. as did Srinivasa 
Iyengar and Jackson, JJ. in Kanthava- 
divelu v. Ramaswami (3). We consider that 
there is here a failure to give full weight to 
the words in 8. 6 (1) 


(1) 9 L W 90; 50 Ind. Cas. 185; AIR 1919 Mad. 312; 
24M L T 489; (1919) MW N 29. 
(3) 12 L W 787;54 Ind. Cas 816; A NR 1920 Mad 


T 40. 
(3) 54 M Ld 35T; 109 Ind, Oas. 661; A I R 1928 Mad 
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“In choosing persons to fill such new offices the 
Collector shali select the pereons whom he may 


consider the best qualified from among the families 


of the last holders of the offices which have been 
abolished.” 


This direction is mandatory. The Col- 
lector shall select the person best qualified 
from among the members of the family 
and if there is a person in the family who 
does not suffer from any of the disqualifica- 
tions referred to in s. 10 (1), he is bound to 
select that person. If there are several 
persons he is bound to choose the one he 
considers most suitable The office of 
village headman has always been regarded 
as a hereditary office and one of the objects 
of the Act is to preserve the hereditary 
character of such office. Therefore when 
the Legislature says that when an old 
office is abolished and a new one is created 
in its place the new office shall be filled 
from the family connected with the old 
office, it is difficult _to understand the 
reasoning which says there is no enforcible 
right. Of course there must be a member 
of the family possessing the necessary 
qualifications. Great stress has been laid 
by the learned Advocate for the appellant 
on Venkata Jagannadha v. Veerabhadrayya 
(4), a decisicn of the Privy Council. In 
that appeal the Judicial Committee was con- 
cerned with the question whether village 
lands which had been allocated to Re 
karnam became his family property. At 
p. 630* of the report their Lordships ob- 
serve: 


“It is accordingly clear that since that time in 
Madras (passing of the Acts of 1894 and 1895), the 
karnam of the village occupies his office not by 
hereditary or family right, bat as personal ap- 
pointee, though ın certam cases that appointment 1B 
primarily exercised in favour of a suitable person 
who isa member ofa particular family. It would 
accordingly appear apart from the authorities, that 
lands held as appurtenant to the office so enjoyed 
should continue to go with that office and should ac- 
cordingly be impartible.” 

At p. 655* appears thia passage: 

“A hereditary right in a karnam or his family 
can only, at the utmost, be said to constitute a 
certain spes, among persons within the area of 
selection of those eligible for the office. But it is 
not, as has already been observed, even so limited. 
The power of selection rests with the administra- 
tive officials who alone are Judges of the eligibility 
of the -karnam for the time being, and it is the 
gettled law of Madras that the emolumenta in the 
shape of lands follow the office, ex necessitate.” 


Their Lordships were far from consider- ° 


ing the question whether on the creation of 
a new office under s. 6 (1) the members of 

(4) 44M 643; 61 Ind. Cas, 667; A IR 1982P O 96; 
48 I A @44; 


| 41M LJI1; 34CL 916; 14 . (19 
MW N'401; 30M LT 14 (PO), pile cea 
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the family of the last holder of the abo- 
lished office had the right to compel the 
Collector to carry out the duty cast upon 
him by the section and consequently we 
are unable to regard Venkata Jagannadha 
v. Veerabhadrayya (4), as confirming the 
opinion of Napier, J. 

In Ramakrishnayya v. Venkataranga Rag 
(5), Reilly and Ananthakrighna Iyer, JJ. 
held that s. 6 (1) does create a legal right 
in the family. The facts of that case were 
shortly these. In 1901 a village was made 
into two villages and in 1912 thetwo vil- 
lages were converted into three villages. 
When the three villages were created “in 
1912, each of the two then incumbents re- 
ceived appointments, but as regards the 


‘third village, the Collector selected a person 


who belonged to another family. Anantha- 
krishna Iyer, J. expressly held that s. 6 
(1) was of a mandatory character and in 
the course of his judgment observed: 

“Hereditary rights were well-known to law as 
administered in this Presidency. The Legislature 
enacted that the new offices to be created for the 
new villages by that very Act should also be heredi- 

. As I read the section, what has been done 

by the Legislature is this, hereditary rights exist- 
ing in the family of the last holder have been recog- 
nized and preserved by the Legislature by s 6 In 
my view, it is not a case of any right being ‘oreated' 
for the first time in the family, but the case is one 
of recognition and preservation by the Legislature 
of a pre-existing legal right existing in the family. 
The law is familiar with (a) rights vested in an 
individual: (b) rights vested in a family; and (0) 
rights vested in the public. The presents a case 
ofa ‘right vested ina family’, which was a well- 
known right before the Act, being recognized and 
provided for by the Legislature. If the Legiela- 
ture intended that such pre-existing righta should 
cease once for all and be no longer entitled to any 
sort of legal recognition or enforcement, it would 
surely have chosen other words than those that 
exist in the section to express its intention, It is 
a principle of law that existing legal rights should 
not be intended to ba interfered with or taken 
away, except to the extent to which it ie resson- 
ably clear under the terms of a statute that they 
have been,” | 

With these remarks we are in entire 
agreement and consequently hold that 
s. 6 (1) does create a mght in the family 
which can be enforced by suit. 


This brings me to the question whether 
ss. 13 and 21 close the doors of the Oivil 
Court. I have already referred to the 
wording of these sections. It is quite 
clear that s. 13 merely says that certain 
suits may be instituted in the Collector's 
Court and the suit out of which this appeal 
arises 18 not in the categories mentioned in 


(5) 54 M 134; 139 Ind. Cas. 510; A I R 1932 Mad. 
724; 63 M L J 577;(1932) M W N 668; Ind, Rul. (1933) 
Mad, 736; 36 L W 4 
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that section. Ins. 21 the important word 
is ‘succeed’. This is not a case of succes- 
sion. It is true thatin Alagiasundaram 
Pillai v. Midnapore Zamnidari (2), 
Bakewell, J. expressed the opinion that the 
word ‘succeed in s. 21 is not used in the 
strict sense, but means a right to be 
appointed upon a vacancy in an office. We 
do not agree with this view. The word 
‘sutceed’ is wed in Bs. 10 (5) which admit- 
tedly doas not apply to the filling of new 
posts under s. 6 (1). Here the word ‘suc- 
ceed’ is given its ordinary meaning. The 
word must be given the same meaning 
throughont and we can only give it its 
ordinary meaning in s. 21. Giving it its 
ordinary meaning, this section does not 
debar the present suit and this was the 
opinion of Ayling and Coutts-Trotter, JJ. in 
Kodandaramaya v. Ramalingayya (8). 
The learned Advocate for the appellant has 
here again relied on Venkata Jagannadh 
v. Veerabhadrayya (4), because of this 
passage at p. 6494; 

“Although in point of fact there might be even a 
long continuance of the office in a particular family, 
-the right of the Government and the decision of the 
Revenue Authorities to remove a karnam from office 


and to appoint another, were not open to question 
in Oourts of Law.” 


The remarks applied to the other pas- 
sages, quoted from this judgment apply 
here. Their Lordships were not consider- 
ing whether the effect of ss. 13 and 21 was 
to exclude Oivil Oourts entertaining suits 
of this nature. For the reasons intlicated 
we consider that such suits are not exclud- 
ed and that the District Munsif's Oourt 
and the District Oourts had jurisdiction in 
the matter. ; 

Bat the learned Advocate for the appel. 
lant is on a firmer ground “when dealing 
with his third point. His argument here 
is that inasmuch as s. 10 (5) does not 
apply to appointments under s. 6 (1) 
and as sub-s. (3) to s.. 6 was not inserted 
in the Statute till 1930, the Oollector was 
right in appointing the appellant as the 
headman of Gudur West. It appears that 
at the time, the appointment was made, res- 
pondent No. 1’s father was an invalid and 
respondent No.1 who was .the eldest son 
was still a minor and therefore was not 
eligible for appointment by reason of s. 10 
(1). The fact that bis name had been re- 
gistered under s. 10 (5) carried with it no 
Tight. It was the duty of the Collector to 
select a person from the family of respon- 

(6) 12 L W 663; 60 Ind. Oas. 650; A I R-1920 Mad, 
484; (1920) M WON 644.- i 
Page of 44 M, [id] “E 
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dent No. 1's- father who was qualified to 
hold the office if there was such a person. 
There was no person qualified and the 
Collector had to go outside the family. 
In doing so, he committed no breach of 
duty: in fact it was the only course open 
to him. “Therefore the appointment of the 
appellant was properly made and the lower 
Courts had no power to interfere with it. 
Consequently the suit should have been 
dismissed. 

In conclusion, I desire to state that, if 
the Act under discussion had been drafted 
better, there would have been a great 
saving of money and judicial time, not 
only in this case but in others. The Courts 
in India have frequently had occasion to 
draw attention to faulty drafting in sta- 
tutes. The principles which the Legis- 
lature had in mind-may be apparent; but 
the Oourts can only interpret statutes ag 
they find them and cannot read into them 
provisions which have been omitted by 
faulty drafting. In this case it has been sug- 
gested that the Act of 1930 which inserted 
sub s.3 of s. 6 in the Madras Hereditary 
Village Offices Act, 1895, was a declara- 
tory Act passed to clear up doubts and that 
the main Act should be read as if the sub- 
section had always been there. The answer 
is that the Preamble does hot govern plain 
provisions in the body of the Act, and 
where it.is clear that the Amending Act is 
more than declaratory, if cannot be given 
retrospective effect. The appeal will be 
allowed and the suit dismissed with costs in 
this Court and in the Courts below. These 
costs will be payable by respondent No. 1. 

N.B. Appeal allowed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 148 of 1936 
February 1, 1937 
AppISON AND Din MOHAMMAD, JJ. 
MEHR MOHAMMAD KHAN AND 
ANOTHER-—PLAINTIFFS— APPBLLANTS 


DETBUS 
Jamadar ADALAT KHAN-—DEFENDANT 


— RESPONDENT 

Civil Procedure Code (Act Vof 1908), s. 11, 
Bapl. 6,s.91, O. I, r. B—Res judicata—Sutt for dec- 
laration of private right of thoroughfare—Previouo 
suit by other persona against same defendant, claim- 
ing same right, but not in representative capacity— 
Plaintiffs in previous suit not claiming private 
right in common for themselves and others— Notice 
under O. I, r. 8, not issued—Subscquent suit, held not 
barred— Representative suit relatingto private right, 
when binding on persons interested—Such suit relat- 
ing to public right, when binding—"“ Glaimed in 
common for themselves and others ` in s.¥1, Expl. 6, 
govern only “ private right”. 

The previous suit claiming fora declaration that 
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the defendant was not authorised to close a certain 
thoroughfare was not instituted in the interest of 
any other person other than the plaintiffs in that 
suit, nor was any private right claimed by the 
plaintiffs in that suit in common for themselves and 
others. The notice enjoined in r. 8, O. I, Oivil Pro- 
cedure Code, was not issued : 

Held, that a subsequent suit by other person 
against the same defendant, for a same declaration 
was not barred either under Exp!.6 to s. 1], or O. J, 
r. 8, Civil Procedure Oode. Kumaravelu Chettiar 
v. Ramaswamt Ayyar (1) and Bishen Singh v. 
Bakhshish Singh (2), explained. 


A decision in a representative suit binds all per- 
sons Other than the plaintiffs expressly named in 
the plaint only when (a) if the suit relates to a 
private right, the formalities as laid down in O. I, 
T. 8, are observed, and (b) if the suit relates toa 
public right, the formalities laid down in s. 91, Civil 
Procedure Code, are observed. Kumararelu Chettiar 
v. Ramasmams Ayyar (1), relied on. 

The expression “claimed in common for them- 
selves and others" appearing in s.11, Expl. 6, Civil 
Procedure Code, does not govern the words “ public 
right” but only the words “ private right”. The 
words “ public right ” stand by themselves, 

L. P. A. from the decree of Mr. Justice Jai 
Lal dated October 1, 1936, reported in 
171 Ind. Cas. 866 

Mr. Ghulam Rasul, for the Appellants. 

Mr. Achhru Ram, for the Respondent. 

Din Mohammad, J.—The facts giving 
rise to this appeal are these: Mir Muham- 
mad Khan and Abdullah Khan instituted a 
suit against Jamadar Adalat Khan for a 
declaration that the defendant was not 
authorized to close a thoroughfare marked 
in the plan as it had been in existence 
from time immemorial. They further asked 
for the grant of a perpetual injunction 
but they did not expressly specify in the 
plaint as to what relief they prayed for in 
that respect. The suit, however, was 
treated as one forthe grant of a perpetual 
injunction restraining the defendant from 
obstructing the snid thoroughfare. The 
defendant resisted the suit on a Variety of 
pleas including that of res judicata, Both 
the trial Judge and the District Judge dis- 
missed the suiton the ground that it was 
barred by the rule of res judicata inas- 
much as prior to the institution of this suit 
two otber persons Raj Wali and Feroze 
had instituted a suit against the present 
defendant claiminga similar relief and had 
been non-suited. The plaintiffs came up 
in appeal to this Court and Jai Lal, J., 
before whom the appeal came on for hear- 
ing, agreed with the decision of the Courts 
below and dismissed the appeal. Hence 
this Letters Patent Appeal. The sole 
question that falls to be determined in this 
cage is whether the present suit was barred 
ander Hxpl. 6to s. 11, Civil Precedure 
Code. That Explanation reads as follows: 
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“Where persons litigate bona fide in respect of a 
public right or of a private right claimed in common 


for themselves and others, all persons Bree 
ig 


in such right shall, for the purposes o 
section, be deemed to claim under the persons s0 
litigating.” 

Along with this isto be read r. 8, O. I, 
Oivil Procedure Code, which says: | 

“(1). Where there are numerous persons having 
the same interest in one suit, one or more of such 
persons may, with the permission of the Court, sue 
or be sued, or may defend, in such suit, on behalf of 
or for the benefit of all persons so interested. But the - 
Court shall in such case give, at the plaintifs 
expense, notice of the inetitution of the suit to all 
such persons either by personal service or, where 
from the number of persons or any other cause such 
service is not reasonably practicable, by public 
advertisement, as the Court in each case may direct; 
(2) any personon whose behalf or for whose benefit 
& suit is inatitutd or defended under sub-r. (1) 
may apply to the Court to be made a party to such 
suit.” 


Counsel for the appellants contends that 
both Expl. 6 to s. 11 and r. 8 O. I, 
should be read together and unless all the 
forntalities enjoined in r. 8 are observed, 
a suit, whether it relates to a public or a 
private right, does not bar a subsequent sult 
claiming the same relief. He further 
urges that the words ‘claimed in common: 
for themselves and others’ as used in 
Expl. 6 govern the words ‘public right’ 
as well as ‘private right’ and inasmuch as 
in the previous suit instituted by Raj 
Wali and Feroze, no right was claimed in 
common ‘for others’, the present suit will 
not be,barred by the doctrine of res 
judicata. 

The judgment of the trial Judge is not 
clear as to the grounds on which the suit 
wes dismissed. The District Judge, however, 
appears to have proceeded on the assump- 
tion that the right claimed in the previous 
suit was a public right and consequently the 
subsequent suit came within the ambit of 
s. 11, Expl.6, and the same view found 
favour with the learned Judge of this 
Court. In view of the recent pronounce 
ment made by their Lordships of the 
Privy Council in Kumaravelu Chettiar v. 
Ramaswami Ayyar (1) we have no hesita- 
tion in holding that neither the District 
Judge northe learned Judge of this Oourt 
took a correct view of the law. As pointed 
out by their Lordships of the Privy Council, 
the words ‘a public right or of’ were added 
to Expl. 5tos.13 (which now corresponds 
to Expl.6 to s.11) for the first time in 


W 56 M 657; 143 Ind. Oas. 665; A I R 1933 PO 

183; 60 I A 278; Ind. Rul (1933) P O 176; 57 0 L J 

528; 37 O W N 853; (19383) MW N7584, 6ML J 

Por L W 16; (1933) A L.J 76% 35 Bom. L R 837 
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1908 and as it stood before the Civil Proce- 
dure Code was amended, it merely referred 
to a private right’ and not tu a public 
right: In the opinion of their Lordships, 
this amendment was introduced on account 
of the enactment of the news. 91, which 
dealt with public nuisance and a suitin 
relation to which could either be instituted 
by the Advocate-General or by two or 
more persons Raving obtained the consent 
in writing of the Advocate- General. At 


p. 677*, their Lordships have observed as 
follows: 


“So far as mere words are concerned, it probably 
would haveto be agreed that a suit in respect of a 
public nuisance brought by any member of the 
public would be a litigation ‘in respect ofa public 
right’ When, however, it is found that such a 
limitation where no special damage has been sus- 
tained is only authorized under the Oode if it be 
instituted with the consent in writing of the 
Advocate-General, is it to besaid that the benefit of 
the Explanation (6 to 8. 11) isto be extended toa 
decrees in such a suit where no such consent has been 
obtained, the necessity for it having been, perhaps, 
overlooked? The answer must, itseems, be in the 
negative; but, although the instance is more striking, 
the same principle must, their Lordships think, apply 
to a decree in a representative suit properly so-called 
when, in view of the provisions of the de in that 
behalf, “no persons interested in such right other 


than the persons litigating are affected by the 
decree”. 


We are respectfully bound to follow this 
decision of their Lordships of the Privy 
Council and have no option but to hold 
that even if it were held that the previous 
suit related toa public right, the present 
plaintiffs will not be barred from claiming 
the same relief inasmuch as the decree 
made in the previous suit did not affect 
them in any manner and more especially 
as the formalities laid down under s. 91 
were not observed. This disposes of the 
ground taken by the District Judge as well 
asthe learned Judge of this Oourt. There 
still remains to be considered whether the 
subsequent suit was barred on any other 
ground. It is admitted that the previous 
suit was not instituted in the interest of any 
other person other than the plaintiffs in 
that suit, nor was any private right claimed 
by the plaintiffs in that suit in common for 
themselves and others. It is further obvious 
that the notice enjoined in r. 8, O. I, was 
not issued. In these circumstances, we 
have no hesitation in holding that the 
subsequent suit was not barred under either 
Expl. 6tos. ll or 7. 8, 0.1. In this respect 
also we rely on the judgment of their Lord- 
ships of the Privy Council alluded to above. 
The followin 
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Lordships at p. 676* of the report are perti- 
nent: 

“Nor are their Lordships impressed bythe genera 
principles upon which apparently the Full Bench 
relied, First of all the learned Judges in ignoring 
the conditions imposed by the rule seem to have 
discounted altogether the requirements as to 
notice thereby made so prominent. The ob- 
servance of these requirements, their Lordships hold 
to be essential. They constitute the nearest avail-~ 
able substitute when dealing with numerous persons, 
scattered if may be throughout India, for the 
personal service upon a defendant required in the 
case of an Ordinary suit. Itis no more permissible 
to dispense with the one requirement than with the 
Hoa if the person in view is to be bound by the 

ecree ` 


At p. 672* of the Report their Lordships 
remarked as follows: 

“Bat even if it be assumed that the original suit 
was a representative suit governed by s. 30, (O. I, r 8), 
but one which was prosecuted without leave of the 
Oourt and with no notice given of ita institution 
either as required by the section or at all, then the 
a serious question arises whether the decree in 
sucha suitis brought within s. 18, Expl. (5) of the 
Oode of 1877, which deala with the plea of res 
judicata.” 

The judgment under appsal before their 
Lordships of the Privy Council had held 
that Exp]. 6 was not controlled by O. I, r. 8, 
and that if a Oourt allowed a suit to which 
the rule applied to proceed in & represent: 
ative capacity for the benefit‘of numerous 
parties, all those parties weuld be bound by 
the decrees if the contest leading to it were 
bona fide, even although the procedure 
prescribed by the rule was in no respect 
followed. In relation to this finding of the 
Full Bench of the Madras High Court their 
Lordships of the Privy Oouncil observed as 
follows: : 

“The far-reaching importance of this pronounce 
ment of the Full Bench, couched as it is in 
general terms, will at once be reoognized. It 
introduces into s. 11, with Expl. (6)— itself an 
enactment of adjective law only—~a result which 
attaches to the Explanation the effect of new 
substantive law in that it clothes with all tha 
binding force as against them of a res judicata a 
decree in a representative suit which, apart from the 
Explanation, has no binding effect upon the persons 
therein expressed to be represented. A pronouncement 
which has this result is not one to be accepted 
readily, and their Lordships believe it to be 
mistaken." l 

In face of sucha clear pronouncement of 
their Lordships of the Privy Oouncil, it is 
not necessary for us to pursue the matter 
any further. Suffice it to say, that the 
construction placed by us upen the judg- 
ment of their Lordships of the Privy Coun- 
cil is that a decision in a representative 
suit binds all persons other than the plaint- 
ifs expressly named in the D only 


remarks made by their when (a) if the suit relates to 4 private 
TT Bagen of 56 M EA] j ary 
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right, the formalities as laid down in 
O. I, r. 8, are observed and (b) if the suit 
relates to a public right, the formalities 
laid down in s. 91, Civil Procedure Code, 
are observed. Explanation 6 itself con- 
templates that the private right should be 
Claimed by the plaintiffs in common for 
themselves and others, and r. 8 of O. I, 
makes it incumbent upon Courts to give 
the prescribed notice of the institution 
of the suit to all those persons on whose 
behalf or for whose benefit the plaintiffs 
or defendants are permitted by the Courts 
to sue or be sued as the case may be. We 
“may here observe that the contention raised 
by the appellants Counsel that the words 
“claimed in common for themselves and 
' others” governed both ‘public right’ and 
‘private right? is altogether erroneous. As 
stated above, the words ‘public right’ 
“were added in 1908 and they stand by 
themselves. Even the construction of the 
sentence in which these words stand leads 
to the same conclusion 
the Privy Oouncil judgment referred to 
above, it does not appear to us to be neces- 
sary to discuss any further the judgments 
- of the Courtin India We may, however, 
remark in passing that our judgment in 
Bishen Singh v. Bakhshtish Singh (2), does 
not lay down any principle which is in 
conflict with the judgment of their Lord- 
ships of the Privy Council. Before we close, 
we may refer once more to the Privy 
Council judgment in order to clarify the 
position of the law in relation to the use 
‘of the words bona fide in Explanation 6 to 
s. 11. Their Lordships remarked : 

“Bona fide litigation will not excuse the neglect 
‘of statutory conditions. If the litigation be not 
bona fide, the most complete observance of these 
‘conditions will not give to the decree the force of 
a res judicata.” . 

-~ We accordingly accept this appeal, set 
aside the judgments of the Courts below 
and remand the case to the trial Court 
for disposal in accordance with law. We, 
however, wish to indicate for the guidance 
of the trial Court that on the issues involv- 
ing the determination of the question 
whether s. 11 or s. 91, Civil Procedure Code, 
bars the present suit, our decision is in 
favour of the plaintiffs and that the trial 
Gourt shall have to dispose of the rest of 
the. case now. As the question was not 
free from difficulty, we leave the parties to 
bear their own Costs incurred so far. 

D. Case remanded. 

2) ATK 193 . 13; i 
ie X a 38 Lah ; 158 Ind. Oas. 540; 88 P L 
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RANGOON HIGH COURT 
Full Bench 
Oivil Reference No. 13 of 1937 
April 8, 1938 i 
Rosgets, O. J., DUNKLEY AND 
SHARPE, dd. 
Rav. PO TUN — APPLIOANT 
versus 
MA OHIT AND ANOTHER— ResPpoNpENnTs. 
Divorce Act (IV of 1869), s.18—Decree for disso- 
lution of marriage by High Court made either in its 


i iia or original side should be decree nisi. 
he provisions of s. 16, Divorce Act, are plain in 


themselves, and are subject to no qualification, A 
decree for dissolution of marriage, made by the 
High Oourt under the Divorce Act, whether ita 


appellate or in its original urea A should be 


a decree nisi and not one subject to the confirma- 
tion of three Judges of the High Gourt under s. 17, 


Divorce Act. 


O.R. made by Mya Bu and Sharpe, Jd. 
Mr. G. D. Williams, for the Applicant. 
Mr. U Thein Meung, the Advocate- 


General as Amicus Curie. 


Dunkley, J.—The appellant filed a peti- 
tion in the District Oourt of Pakokku for 
the dissolution of his marriage with respon- 


‘dent No 1 on the ground of her adultery 
with respondent No. 2. The petition wag 
‘dismissed, and the appellant thereupon 


appealed to this Court. A Bench of this 
Court has allowed the appeal and has 
decided that there must be a decree for 
dissolution of marriage; but the question 


then arose as to ‘what should be the form 


of the decree, whether it should be a de- 
cree subject to the confirmation of three 
Judges of the High Oourt under s. 17, 
Divorce Act, or whether it should bea de- 
crea nisi. This question has been referred 
for the decision of a Full Bench. 

In my opinion, the question is answered 
by the plain terms ofs. 16, Divorce Act, 


which enacts: l | l 
“Ryery decree fora dissolution of marriage made 


by a High Gourt not being 4 confirmation of a 
decrees of a District Court shall, in the first in- 


stance, be a decree nisi. | : 

It is urged that this section applies only 
to High Oourts in the exercise their 
original civil jurisdiction, but this argument 
overlooks the fact that only four of the 
High Courts in India and Burma have an 
original civil jurisdiction, and if the Legis- 
luture intended to restrict the provisions of. 
this section to the Original Side of those 
four High Courts it would have been 
specifically so stated. It is further argued 
that a decision that an appellate decree 
passed by the High Court shell be a decree 
nist will affect tbe substantive rights of 
the parties, because in the case of a decree 
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subject tò confirmation only the officer 
appinted under s. 17-A, Divorce Act, may 
intervene before the decree is confirmed, 
whereas in the case of a decree nisi a third 
party may intervene; but actually itis a 
mere matter of procedure whether the 
third party must move the King’s Proctor 
or may intervene by direct petition to the 
.Oourt, and does nct affect any person's 
substantive fights. 

In my opinion, the provisions of s. 16, 
Divorce Act, are plain in themselves, and 
are subject to no qualification. The answer 
to the question propounded must, therefore, 
be that a decree for dissolution of marriage 
made by the High Oourt under the Divorce 
Act, whether in its appellate or in its 
original jurisdiction, should be a decree ntst. 

Roberts, C. J—l agree. The matter 
appears to me to fall expressly within 
B. 16, Divorce Act. No order as to costs. 

Sharpe, J.—When my learned brother 
Mya Bu and I referred this question to a 
Full Bench 1 had very considerable doubts 
as to whether the question should be 
answered inthe way whichis now being 
agreed upon by my Lord the Chief Justice 
and Dunkley, J. These doubts have not 
been entirely resolved, but having regard 

‘to the very definite view which the other 
members of this Court now take, I am not 
prepared to dissent. 


8. Reference answered. 


CALCUTTA HIGH COURT 
Oriminal Reference No. 74 


an 
Revision Petition No. 601 of 1937 
August 19, 1937 
GUHA AND Latuseines, Jd. 
AKHIL BANDHU RAY AND OTHRRS— 
AGOOUSRD 


VETEUS 
EMPEROR —Opposits Party 
Oriminal Procedure Oode (Act V of 1898, s. 239 
_ —Oonspiracy — Number of persons charged with 
- conspiracy to commtt crimtnal breach of trust and 
cheating —Each one of them charged with some 
specific offences committed in pursuance of 
cons piracy—Oharges, tf according to law—Misjoinder 
—Oriminal trial—Inherent powers of Court to pass 
orders necessary for enda of justice—Persons charged 
with conspiracy to commit breach of trust and 
cheating —Case split up intwo groups at time of 
framing of charges to avoid misjoinder— Evidence 
admissible against first group not all admissible 
against second and new evidence against second 
moup A ba kengin ordering de sa trial 
of second group—Order , was proper— of 
‘Appellate Court—Separaie trial--Misjoinder—Coust 
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of appeal or revision im dealing with such question 
must look to position when charges were framed— 
Question of joinder should be decided after case is 
opened and Magistrate need not wait till time of 
framing of charges to split up case, 

Where a number of persons are charged for a 
conspiracy to commit a breacn of trust and 
cheating and each one of them is separately charged 
with differant specific offences either relating to 
cheating or criminal breach ef trust, committed 
in pursuance of that conspiracy, f.e. in course of a 
single transaction lasting for some years, the 
charges are not contrary to law and there 1s no 
misjoinder of st baa 

QOrimineal Oourts have an inherent power to make 
such orders as may be necessary for the ends of 
justice, This t power is not. to be 
capriciously or arbitrarily exercised; it js to be 
exercised ex debito justitiæ to do that resl and 
substantial justice for the administration of which 
alone Courts exist; but the Court in the exercise 
of such inherent power must be careful to see that 
its decision is based on sound general principles 
and is not in conflict with them or with the nten- 
tions of the Legislature as indicated in statutory 

rovisions. Budhu Lal v. Chattu Gope (1), relied on. 
p. 411, ool. 2; p. 412, 001. 1. 

Certain persons were charged for conspiracy to 
commit criminal breach of tiust and cheating. At 
the time of the framing of the charges the Magis- 
trate found that all the accused could not be 
tried together and that the case should be split u 
in two groups to avoid misjoinder of charges. He 
accordingly formed two groups of the accused and 
ordered a de novo trial of the second group as all 
the evidence admissible against the first group was 
not admissible against the second group and the 
evidence against the second group would have to 
be taken de novo: ° 

Held, that the Magistrate acted rightly in the 
exercise of hie inherent power in ordering a de 
novo trial. Budhu Lal v. Chattu Gope (1), Pigot v. 
Alt Mahammad Mandal (2), Rahim Sheikh v. 
Emperor (3), relied on. [p. 412, col, 1 

A Court of Appeal or revision in dealing with a 
question of misjoinder, must look to the posıtion 
as it appeared when charges were framed, 
deciding whether charges were rightly framed, one 
must look at the position as it appeared to the 
Magistrate, when he framed them. But it does not 
follow, that a Magistrate must wait till the stage of 
framing charges’ before he makes up his mind whe- 
ther to split a case up. Such a course is most in 
convenient, and it should ordinarily be possible for 
a Magistrate to decide the question of joinder after 
the case has opened by the Public Proseontor, 
Rash Behari v. Emperor (4), Superintendent & 
Remembrancer a Legal Affairs, Bengal vy. Raghulai 
Brahman (5), referred to. [p. 412, col. 2} 


Messrs. N. K. Basu, S.C. Taluqdar, J oges 
Chandra Sinha (in Nos.i4 and 601) Joy Gopal 
Ghose and Sudhansu Bhusan Sen (in No. 74), 
for the Accused. 

Mr. Anil Chandra Roy Chowdhury, for the 
Crown. : 


Lethbridge, J.—This case comes before 
us on reference by the learned Sessiong 
Judge of Jalpaiguri, and alsa on a Rule, 
issued by this Court in revision. The mate- 
rial:facts are shortly as follows; ' On June 6, 
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1936, a share-holder of the Kohinoor Tea 
Oo. of Jalpaiguri sent a complaint against 
the directors of the Company to the 
Deputy Inspector-General, ©. I. D, at 
Osleutta. The Police investigated his 
allegations, and reported that nine persons 
neluding the directors of the Kohinoor 
Tea Company, the Bengal Dooars Tea 
Company, the Arya Bank and the Northern 
Tea Company were members of a criminal 
conspiracy during the years 1980—35 to 
commit cheating and criminal breach of 
trust, and that in pursuance of this con- 
spiracy, they actually committed various 
such offences. The report goes on to 
enumerate specific offences under these 
sections in respect of money, committed 
during those years, and also one case of 
offences under ss. 380, 409 and 411, Indian 
Penal Code in respect of green tea, for 
which purpose forgery and falsification of 
accounts were also committed. The Police 
accordingly submitted charge sheet against 
these nine persons and the Local Govern- 
ment sanctioned their prosecution under 
s.196-A (2),Criminal Procedure Oode, in 
respect of an offence under s. 120-B, Indian 
Penal Code read with ss. 380, 411, 409, 420, 
468, 109, 477-A, Indian Penal Oode, and 
s. 282, Companies Act. It may be mentioned 
here that the Police report, after asserting 
in its first paragraph the existence of a 
conspiracy, does not go on to mention 
any facts which’ would indicate that all 
the alleged offences were committed in 
pursuance of one conspiracy and one only. 
The Public Prosecutor opened the case on 
February 8, 1937, and in his opening 
address, so the Magistrate says, “hinted at 
the formation of groups of accused, but 
made no attempt at the grouping of evi- 
dence”. < 


A month later, while the examination- 
in chief of the prosecution witnesses was 
proceeding, all the accused filed petitions 
objecting to their joint trial. On these peti- 
tions the Magistrate passed the following 
order: 

“The legality of a joint trial depende on the allega- 
tion made and not on the result of the trial as held in 
many reported cases including the Electricity Theft 
Case. Until Ihave come to the stage of framing 
charges, I cannot finally decide anything. The point 
will be discussed in the judgment if a charge of con- 
spiracy is framed.” 

By April 10, the evidence of 55 prosecu- 
tion witnesses had been recorded, and the 
Magistrate adjourned the case. On April 12, 
the following order was passed ; 

“Public Pr@secutor not ready. -I have gone ee 
the evidence ‘and find that in order to avoid pro 
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able prejudice to the accused persons by a mis 
joinder of charges it is desirable that the case 
should be split up into separate ones against groups 
of accused and separate trials held. The learned 
Public Prosecutor is accordingly requested to come 
prepared on April 19, 1937, with draft charges against 
te group of accused in the light of the above 
order.” 


On April 19, draft charges ware sub: 
mitted by the Public Prosecutor and the 
following order was passed : a, 

“Draft charges scrutinized, Akhil, Rabindra, 
Ramdin, Ramananda, Prefulla, Dwijen and Nripendra 
will be tried in one group (hereafter called the 
money group for the sake of abbreviation), while 
Akhil, Prafalla, Manindra and Asu will be tried 
separately in another group (hereafter called the tea 
group forthe sake of abbreviation) Oharges framed 
against the money group, The result is that evi- 
dence will have to be taken de nova against the tea 
group, as all the evidence admissible against the 
money group will not be admissible against the tea 
group also. As no grouping of evidence was done 
previously, the de novo trial of the tea group cannot 
be avoided now.” s 


On this the four accused wh») form the 
tea group moved the Sessions Judge who 
has made the present reference, recommend- 
ing that the order directing a de novo trial 
of those four persons be set aside, as not 
being warranted by any section of the 
Criminal Procedure Oode. At the same 
time, on the petition of four members of 
the so-called money group, (No. 1 being 
common to both), this Court issued a Rule 
on the Deputy Commissioner of Jalpaiguri 
to show cause why the proceedings should 
not be quashed. We have heard the rule 
and thetreference together, and dispose of 
both in this judgment. The Rule, as I have 
said, was issued at the instance of four 
members of the money group, whose 
grievance is against the charges already 
framed against them. Petitioners Nos. 1, 2 
and 3 are Directors and petitioner No. 4 was 
employed as an Inspector of the Kohinoor 
Tea Oo. It is said that there has been mis- 
joinder of charges, and that the charges 
are too numerous and embarrassing. It is 
necessary to see what are the charges that 
have been framed against them. ‘There is, 
in the first place, one charge of conspiracy 
against all seven members of the group to 
commit criminal breach of trust and cheat- 
ing. Then there are seven specific charges 
against No. L, Akhil, all of acts of criminal 
breach of trust or cheating, said to have 
been committed in pursuance of the said 
conspiracy during the said period of five 
years. The specific offences charged against 
No. 2, Ramdin, are the same as six out of 
the seven charged against No. 1. The 
specific offences charged against No. 3, 
Ramananda, are the same as those against 
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No.2. There are only two such charges 
against No. 4, Rabindra, corresponding 
with the lst and 7th against No.1. Of the 
three accused in the money group who 
have not joinedin the petition for revision, 
there are seven specific offences charged 
against Prafulla, the same as those 
against No. 1 Akhil. There are three 
against Dwijendra and one against Nripen- 
dra, each corresponding to specific charges 
against petitioner No.1. Thus the charges 
relate to seven specific offences in all, all of 
them either cheating or breach of trust, and 
all are charged as committed in pursuance 
of the one conspiracy. . 

If this is the prima facie effect of the 
evidence, then there is no  misjoinder. 
Whether there is really prima facie evidence 
of one conspiracy, and one only is a question 
which can only be answered after an ex- 
haustive analysis of all the evidence, oral and 
documentary on the record, which is not only 
impossible for us to undertake, but is ouside 
our province. The Publics Prosecutor and 
the Magistrate are of opinion that that is 
the effect of the evidence, and charges have 
been framed accordingly. The prosecu- 
tion have undertaken to prove that the 
offences charged were committed in pur- 
suance of asingle conspiracy; that is inthe 
course of a single transaction lasting for 
five years. The charges, therefor, are not 
contrary to law. The question remains 
whether the charges are so numerous and 
embarrassing as to prejudice the petitfoners 
in their defence. We are satisfied that 
they are not. The petitioners are repre- 
sented by lawyers and we see no reason why 
the number of charges which is not very 
great, should be a source of embarrassment 


to them. It was farther alleged that the- 


trial has been ‘vitiated by the admission 
of legally inadmissible evidence. No in- 
stances of this were given. It is also said 
that the learned Magistrate had no juris- 
diction to frame charges on the “old mate- 
rials” by which is presumably meant the 
evidence already on record. He clearly 
had such jurisdiction. The Rule is ac- 
cordingly discharged. 

The learned Sessions Judge in his letter 
of reference recommends that the Magis- 
trate’s order fora de novo trial of the tea 
group be set aside. The first question that 
arises upon this is whether there was any 
need to split the case up whether, that is to 
say, there would have been misjoinder, 
if in addition to the charges framed 
against the money group, the charges pro- 
poed to be framed ‘against the. tea group 
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(which unfortunately are not before us) 
Were joined in the same trial. On this 
point, for the reason [ have already indicat- 
ed, it is impossible for us to form our 
own opinion. The public Prosecutor and 
the Magistrate thought that there would 
be misjoinder. The Judge was evidently 
of the same opinion. Wecannot do othor- 
wise than accept this opinion. That being 
the position, what course was open to the 
Magistrate? He had reached the stage con- 
templated by ss. 253 and 254, Oriminal 
Procedure Code and was faced with the 
alternative of either discharging the accusad 
or framing charges against them. In his 
Opinion there was a prima facie casa 
against ull nine accused of offences triable 
under Ohap. 21. He could not thereupon 
discharge any of them. He was required 
by s. 254 to frame charges against them, 
but if he did 89, misjoinder would result, 
In the opinion of the learned Sessions 
Judge, the only way out of the impasse was 
to frame charges against all the accused 
and commit them all to the Oourt of 
Session, where the case could then be 
split up. This suggestion is supported 
neither by the accused nor by the Orown. 
The offences are triable either by the Court 
of Session orby a Magistrate of. the First 
Olass, and it cannot be said that the case 
is not of sufficient gravity to justify a 
commitment. The questions for decision are, 
however, complicated; the trial is likely to 
be long protracted, and we are satisfied 
that the Magistrate exercised a wise dis- 
cretion in not committing the accused fcr 
trial. The solution not being acceptable, 
the situation was one for which the Oode 
makes no provision. Tne Magistrate 
must according to 8. 254 frame charges, 
but if he does, there must be misjoinder, 
and his proceedings which may take months 
longer and cost large sums of money must 
eventually be set ‘aside. Is he then com- 
pelled to frame illegal charges ? Obviously 
this cannot be so. Ib has been hsld more 
than once by this Oourt that Criminal 
Courts have an inherent power to make 
such orders as may- be necessary for the 
ends of justice. “This inherent power” it 
was sald in Budhu Lal v. Chattu Gope (1). 
“is not capriciously or arbitrarily exercised; it ig 
exercised ex 1 justitiae to do that real and 
substantial jastice for the administration of which 
alone Courts exist; but the Court in the exercise of 
such inherent power must be careful to ase that its de- 


cision is b on sound general principles and is 
not in conflict with them or with the inten- 


(1) 44.0 818; 39 Ind. Oas. 463; A I R 1918 Oal 
850; 18 Or LJ 497; $10 W N 26%; 250 Ld 193. 
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tions of the Legislature as indicated ın statutory pro- 
vision.” 

This was quoted with approval by Mooker- 
jee, A.O. J. in Pigot v. Alt Mahammad 
Mandal (2), at p 528*. Similarly in Rahim 
Sheikh v. Emperor (3), at page 8757 Buck- 
land, J. said: i | 

“So far as it deals with any point specifically, the 
Onde of Criminal Procedure must be deemed to be 
exhaustive and the law must be ascertained by 
reference to its provisions, but where a case arises 
which obviously demands interference and it is 
not within those for which the Code specifically 
provides, it would not be reasonable to say that the 


Court had not the power to make such order as the 
ends of justice require.” | , f 
That case has this polnt In common 


with the case before us thatif the order 
complained of had not been passed, the 
proccedings would have had torun their 
csurse tothe end, though vitiated by a 
flaw which must result in their being set 
aside. In this case what the learned 
Magistrate has done isto order ade novo 
trial cf the tea group, four out of the nine 
accused who were before him. Section 229 
of the Code provides that the Magistrate 
may direct a new trial after adding to 
or altering a charge. It is not, therefore, 
a procedure alien to the Code; it is in 
harmony with the intentions of the Legis- 
lature as indicated in its statutory pro- 
visions. Nor was itin our opinion to the 
prejudice of the accused, though they them- 
selves say that it will cause them irrepar- 
able mischief, and the learned Judge thinks 
that it will prejudice them very seriously 
both in time and pocket. For, what are 
the alternatives? Commitment to Sessions, 
which he himself suggests, would thus 
affect all of them, not only the tea group. 
To quash the proceedings which is the prayer 
of the accused would leave 18 open to the 
Crown to take fresh proceedings against all 
of ttem. In fact, any course will be ex- 
pensive, but de novo trial of the tea group 
less expensive, it seems to us than any 
other. 

We bold therefore that in the circum- 
stances the learned Magistrate acted 
rightly in the exercise of his inherent power 
in ordering a de novo trial, and that there 
is no reason to set aside his order. The 
whole difficulty has arisen because the 
Magistrate refused to consider the question 
of the joinder of charges, though it was 
: H 48 O 522; 60 Ind. Oas. 325; A I R 1921 Oal 30; 
93 Or L 1 213; 32 O L J 270 (8 B). 

(3) 500 872; 73 Ind Oas. 773; A I R 1923 Oal 
724, 24 Cr L J877; 37 O L J595. f 


*Page ofS 0.— a . 
{Page of 50 0.—( Ed. 
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raised by the Public Prosecutor in his 
opening, until he had recorded all the pro" 
secution evidence. He referred tothe case, 
in Rash Behari v. Emperor (4), at page 241* 
commonly called the Electrictly Theft Case, 
as authority for his action. In our opinion it 
is not so. The point for decision in that case 
was what must be looked to,to see whether 
there has been misjoinder. A number of 
decisions sre quoted in which it was ‘held 
that the accusations must be looked to, 
not the result of the case. The last was the 
case of Suprintendent and Kamembrancer 
of Legal Affairs, Bengal v Raghulal Brah- 
man (5), where Lort- Williams, J. said: 

“The provisions are intended to deal therefore 
with the position as it exists at the time of the charge, 
and not with the result of the trial;” 
and the judgment continues: 

“We must, therefore, look to this matter as it 
appeared to the learned Magistrate at the time whn 
he framed the charges." : 

This is clearly what the learned Magis- 
trate had in mind. Now what is decided 
ig this, that a Court of Appeal or revision 
in dealing with a question of misjoinder, 
must icok to the position as it appeared 
when charges were framed. In deciding 
whether charges were rightly framed, you 
must look at the position as it appeared to 
the Magistrate, when he framed them. But 
it was not decided, and it does not follow, 
that a Magistrate must wait till the stage 
of framing charges before he makes up his 
mind whether to splita case up. Sucha 
course is, as the present case forcibly de- 
monstrates, most inconvenient, and it should 
ordinarily be possible for a Magistrate to 
decide the question of joinder after the 
case has been opened by the Publie Pro- 
secutor. We reject the reference for the 
reasons given. 

Guha, J.—I agree. 

Reference rejected. 


8, 
(4)41 O W N 225; 168 Ind. Oas. 657; AIR 1936 
oe (1936) Or Oas 1043, 38 Or L J 545; 9 R 


0 853. 
(5) 39 OW N 741; 163 Ind. Oas. 943; 62 Oal 946; 
37 Or L J 728; 8 R O 875. 
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action must be stated in plaint—Suit should be 
dismissed ow failure to establish such facts —Sutt 
should not be decreed on proof of different set of 
facts which defendant had no opportunity to 
controvert—Custom (Punjab;—Shamilat land—One 
co-sharer taking possession of such land and building 
on t—Other co-sharers, if can restrain him by 
junction without proving any special damage tothem. 
_ Tt is incumbent on the plaintiff to state precisely 
in the plaint all the facts that constitute his cause 
of action. If he efails to establish the facta that 
constitute his cause of action, his suit must fail on 
that ground alone. On his failure to establish the 
facts which form the basis of his suit, he cannot 
contend that he is entitled toa decree all the same 
on proof of a different set of facts which the 
defendant had no opportunity to controvert, and 
which did not form the subject-matter of any issue 
in the trial Court. [p 416, col.1.] 

The plaintiffs came to Gourt on the sole ground 
that the land in dispute had been reserved for 
public el Sa and that by taking possession of 
this land the defendant was depriving them of the 
on the occasions of marriages and 
end asked for permanent injunction 
restraining the defendants from building over the 
disputed site This fact was denied by the defen- 
dant, and it was stated that another piece of land 
had been reservedfor common purposes for use on 
the occasions of marriages and deaths. The defandant 

roduced evidence to show that another piece of land 
had been reserved for use for public purposes, It 
was found that the land in suit formed part of the 
shamilat abadi: 

Held, that if the plaintiffs had stated inthe plaint 
that they were entitled ton permanent injunction 
onthe ground that they were proprietors in the 
Village and that none ofthe proprietors “could do 
anything which altered the condition of the joint 
property without the consent of all the co-aharers 
it would have been open to the defendant to plead 
that there was a custom inthe village allqwing a 
proprietor to make exclusive useof a part of the 
shamtlat abadi land so ` long asthe aren of-land 
appropriated by him did not exceed the area that 
would fall to his share on partition As the y 
ground of attack urged by the plaintifis was the 
reservation of the land in dispute for public purposes, 
the defendant was never called upon to plead 
custom in his favour. In view of the pleadings of the 
parties, no question of special damage arose in the 
peculiar circumstances of the case and the plaintiff's 
suit for injunction should be dismissed. {p. 416, 
cols, 1 & 2, d 

Per Din Mohammad J., (Obiter)—In the absence of 
“custom, none of the proprietors can do anything which 
alters the condition ofthe joint property without the 
consent of all the co-sharers. It is well-established 
custom that no individual proprietor can appro- 
priate to himself a portion of the common land 
and use it in such a way ss to affect the rights of all 
the co-sharers at the time of partition. In a suit 
therefore by a co-sharer for an injunction restraining 
the other co-sharer from building on a common land, 
an injunction can be granted without proving any 
special damage to plaintiff. O. A No. 2788 of 1917, 
followed Manji v. Ghulam Muhammad()), Many v. 
Ghulam Muhammad (3), Bishna v, Sapuran Singh (3) 
and Mangat Ram v. Ghulam Husarn (4) relied one 
Saad Ullah v. Ibrahim (5), Nihal Singh v. Mal Singh 
(8), Muhammad Amin v. Karam Dad(7) and Ram 
Singh v. Radha Singh (8), distinguished, [p. 414, 
coal. 1 & 2;) 


L. P. A. from the order of Mr. J uatice Din 
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Muhammad, dated April 26, 1937. 

Messrs. Shamair Chand and Gullu Ram, 
for the Appellant. 

Mr. D. N. Aggarwal, for the Respondents. 

Din Mohammad, J—The facts bear- 
ing upon the question of law involved in 
this case may shortly be stated. The 
plaintiffs are some of the proprietors of 
the village Dhamian Bedi and the defen- 
dant also is a proprietor like them. The 
defendant began to baild on a vacant site 
contiguous to his house and the plaintiffs 
instituted the suit out of which the pre- 
sent appeal has arisen, for a perpetual 
injunction restraining the defendant from 
encroaching upon the land in any manner 
and in the alternative for ejectment in 
case he puts up ‘any structure on the site 
in suit. The defendant resisted the suit on 
various grounds. The trial Court, however, 
passed a decreein favour of the plaintiffs 
for joint possession of the site in suit. On 
appeal, the Senior Subordidate Judge 
affirmed the decree passed by the trial 
Court. Dissatisfied with the decree granted 
to them, the plaintiffs have appealed. The 
main issue that falls for determination in 
this case is, to what relief are the plain- 
tiffs entitled if the site in suit forms part 
of thé common land, even though not 
reserved for the use of° general publica. 
Both the Courts below have found that 
the land in suit is a part of the shamilat 
abadi but not reserved for any common 
purposes of the village. On behalt of the 
plaintiffs it is contended that on the 
findings arrived at by the Courts below 
they were entitled to a decree for injunc- 
tion- while on -behalf of the defendant it is 
urged that the decree granted by the 
Gourts below was, in the circumstances of 
the only relief to which the 
plaintiffs were legally entitled. 

Numerous suthorities dealing with the 
subject have been cited at the Bar on both 
sides, disclosing unfortunately an apparent 
divergence of views. Some of these deci- 
gions seem to lay down that a co-sharer 
encroaching upon a part of the common 
land cannot be disturbed in his exclusive 

ossession unless special damage is proved 
by the other co-sharers. Others lay down 
that in such cases it is not necessary to 
prove special damage and that a co-sharer, 
even without proof of such damage, can be 
restrained from so altering the nature of 
the property- as would be prejudicial to 
the interests of the other co-sharers. In 
fact, the conflict is so pronoukced that 
the present commentator of Rattigan's 
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Digest of Oustomary Law has expressed 
a hope that the matter would soon be re- 
ferred to a Fall Bench for final disposal 
of this complicated question (Rattigan’s 
Digest of Customary Law, 1929: edition, 
p. 9503). Iam personally inclined to agree 
in general with the principle laid down in 
para. 225 of Rattigan’s Digest that 

“in the absence of custom, none of the proprietors 
ean do anything which alters the condition of the 
joint property without the consent of all the 
co-sharers." 

This view appeals to me to be most 
equitable and just. What belongs to all 
must not be interfered with without the 
consent of all. To hold otherwise would 
amount to putting a premium on high- 
handedness and force. If once a permanent 
encroachment is allowed to be made by 
one co-sharer on å piece of common land, 
the other co-sharers lose it for good and it 
is no consolation to them to be told that 
they can throw it in the hotchopt at the 
time of partition, as partition of abadi 
rarely takes place. In Oivil Appeal 
No. 2788 of 1917, the plaintiffs who were 
some of the proprietors of a village, sued 
for a permanent injunction restraining the 
defendants from sinking a well in a part 
of the village common land. It was clear 
that the well had not been sunk when the 
suit was instityted. During the pendency 
of the suit, however, the well was sunk and 
the suit of the plaintiffs was dismissed on 
the ground that no special damage bad 
been proved. Scott-Smith, J. who decided 
the case of January 15, 1919, observed ; 

“Tf the plaintiffs are beld not to be entitled to relief 
in the present case it does not appear to me that 
there is any case, in which the proprietors could 
restrain one of their number from appropriating to 
himself a portion of the common land unless they 
could show material and substantial injury. The 
plaintiffs’ suit was brought in accordance with the 
well-established custom that no individual pro- 
prietor can appropriate to himself a portion of the 
common land and use it in such a way as to affect 
the rights of all the co-sharers at tbe time of parti- 
tion, The case of a co-sharer who cultivates part 
of the common land clearly is not analogous; I, 


therefore, hold that the plaimtifia are entitled to 
the injunction asked for.” 

These observations were quoted with 
approval in Manji v. Ghulam Muhammad 
(1). That case went on appeal before a 
Letters Patent Bench and the judgment of 
the single Judge was confirmed: Manji 
v. Ghulam Muhammad (2). In another case 
reported in Btshna v. Sapuran Singh (3), 

D 1 Lah, 249; 57 Ind. Oas. 207; A I R 1990 Lah 
34; 172 PL R 1920. 

(2) 2 Lah, 73, 81 Ind. Cas. 415; A-IR 1921 Lah, 157; 
68 P L R1921; 3 Lah. LJ 75, 

(3) 6 Lah. L J 548; 84 Ind, Oas. 917; A I R 1925 
Lah, 287, 
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Manji v. Ghulam Muhammad (2) wa 
followed. In a recent case reported i» 
Mangat Ram v. Ghulam Husain (4) 
Bhide, J. again relied on that judgmént anc 
decided the case in accordance with the 
principles of law enunciated there. Oounse 
for the respondent has referred me to Saao 
Ullah v. Ibrahim (5), Nihal Singh v. Ma. 
Singh (6), Muhammid Amin v. Karam Dac 
(7) and Ram Singh v. Radha Singh (8). 
Nothing, however, that is laid down there 
induces me tochange my opinion. These 
decisions mostly proceed oo their own 
facts and in none of them has Civil Appeal 
No. 2788 of 1917 been dissented from. 
I do not consider, therefore, that I shall be 
showing any disrespect to any of the 
learned Judges of this Court if I choose to 
follow Civil Appsal No. 2788 of 1917 and 
hold that the plaintiffs were entitled to the 
injunction prayed for. ° 

1 accordingly allow this appeal, set aside 
the judgments of the Courts below and 
grant the plaintifs a.permanent injunction 
restraining the defendant from building 
any structure on the site in suit. As no 
structure has been put up so far, no occas 
sion arises forthe grant of the alternative 
relief asked for in this case. In view, 
however of the divergent nature of the 
authorities, I certify that the.-case~is, a fit 
one for appeal under cl. (10) of Letters 
Patent (Lahore). There will be no order 
88 to costs. . 
Judgment of Letters Patent Appeal. 

Abdul Rashid, J.— This appeal has 
arisen out of a suit instituted by six pro- 
prietors of village Dhamian in the Hoshiar- 
pur District against Indar Singh, another 
proprietor of the same village. It was 
stated in the plaint that the land in dis- 
pute measuring about a marlas belongs 
to the pope body of the village, 
that it has been reserved since time im- 
memorial for general public use on the 
cecasions of marriages and deaths, that 
the defendant had taken possession of this 
landa week before the institution of the 
present suit by placing stacks of bricks 
and wocden beams thereon, that he 
intends to build a room and that as the 
land has heen reserved for public pur- 
poses, the defendant is not entitled to take 


(4) 38 P L R 678; 163 Ind. Cas, 148; 8R L 
1028 


(5) AI R 1925 Lah. 518; 85 Ind. Cas, 553, 

(6)1€0 P WR 1915; 31 Ind. Cas, 862; A I R 1915 
Lah. 310, 

(7) AIR 1924 Lah. 293; 69 Ind Oas 671. 

(8) A I R 1984 Lah 278; 150 Ind. Oas. 99; 15 Lah, 
708; 38 P L R202;6R L 817, 
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exclusivé possession of it. It was prayed 
by the plaintiffs that a decree for a per- 
petusl injunction to the effect that the 
defendant has no right to build on the 
land in dispute may be passed in their 
favour. It was pleaded by the defendant 
inter alia, that the land in dispute had been 
in his possession and that of his ancestors 
for a very long time and had not been 
reserved for general public use. It was 
further stated in the written statement 
that another piece of shamtlat abadi land 
had been reserved for public use on the 
occasions of marriages and deaths, and that 
the other proprietors had never made any 
use of the land in question. An objection 
was also raised to the effect that the plain- 
tiffs were not competent to institute the 
present suit without making all the other 
proprietors of the village parties to the 
suit. On these pleadings the trial Ocurt 
framed the following issues : 

“(1) Whether Sundar Singh and Kishan Singh, 
the brothers of the defendant, are necessary par- 
ties tothe soit? (2) Whether the site in dispute 
is common land and is reserved for the use of the 
general public? (3) To what relief are the plein- 
tiffs entitled ?" 


The first Issue was not pressed. On 
Issue No, 2it was held by the trial Oourt 
that the land in dispute was shamulat abadi 
and had not been reserved for the common 
purposes of the village. According to the 
trial Court, the land in dispute had been 
occupied by the house of a non-proprietor 
andhad been taken possession of bg the de: 
fendant thirteen years before the institution. 
of the suit, when the non-proprietor had 
left the village. A decree for joint posses- 
sion of the site in suit was passed in favour 
of the plaintifs, but no injunction was 
granted to them. It was observed in 
the judgment that there was no evidence 
on the record that by the defendants 
occupation of this site the plaintiff's right 
would be prejudiced. The plaintiffs were 
not satisfied with a decree for joint posses- 
sion only and preferred an appeal in the 
Court of the Senior Subordinate Judge 
praying that a deoree for an injunction may 
be passed in their favour. 

The defendant filed cross-objections chal- 
lenging the decree for joint possession 
granted to the plaintiffs. After a consi- 
deration of the entire evidence, the learned 
Senior Subordinate Judge held that the 
land in dispute was apart of the shamilat 
abaat, that it had not been reserved for 
the common ‘purposes of the village, that 
it was once occupied by Kahna and Jiwan 
Singh, non-proprietors, who left about 
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thirteen years ago and that the defendant 
whose house is contiguous to it, had takea 
possession of it five years prior to the ın- 
stitution of the suit by building his 
khurlis, etc. After giving his tindings of 
fact, the learned Senior Subordinate Judge 
observed that the prinicipal question for 
determination was, what should be the 
form of the decree which ought to be 
passed in such cases. After a review of 
various ralings of this Oourt the learned 
Senior Subordinate Judge held that as the 
nghts of the plaintiffs had not been pre- 
judiced by the defendant taking possession 
of a small piece of shamilat abadi land, 
the only remedy to which the plaintiffs 
were entitled was a decree for joint posses- 
sion. The appeal and the cross-objections 
were accordingly dismissed. Against this 
decision the plaintiffs preferred a second 
appeal to this Oourt which was heard bya 
learned Single Judge. The learned Judge 
was of the opinion that as the land in dis- 
pute was part of the shamilat abadi, if 
belonged to all the proprieturs, and that 
‘what belonged io all must not be interfer- 
ed with without the consent of all.” He 
held that it was not incumbent on the 
plaintiffs to prove special damage for the 
purposes of obtaining a decree for perma- 
nent injunction restraining the defendant 
from building any structure on the site 
in suit. He accepted the appeal of the 
plaintiffs and granted them a permanent 
injunction, leaving the parties to bear their 
own costs. In view, however, of the diver- 
gent nature of the authorities, he certified 
that the case was a fit one tor appeal under 
el. 10 of the Letters Patent. Tne defendant 
has accordingly preferred a Letters Patent 
Appeal. The relevant portions of the plaint 
and the written statement have been re- 
produced in an earlier part of the judg- 
ment. It is clear from the plaint that the 
plaintifis based their claim on the fact that 
the land in dispute had been reserved by 
the proprietors for public purposes and 
that the defendant by taking exclusive 
possession of this land had deprived all 
the proprietors of the use of this land on 
the occasions of marriages and deaths. 
The plaintiffs are some members of the 
proprietary body: the other proprietors 
ot the Village were not joined as plautis 
or defendants in this suit. It was not 
stated ın the plaint that even if the land 
be held not to have been reserved for 
public purposes, the plaintiffs were en- 
titled to a permanent injunctiqn merely 
because the land formed part of the 


416 


shamilat abadi. In my opinion, it is in- 
cumbent on the plaintiff to state precisely 
in the plaint all the facts that constitute 
his cause of action. If he fails to establish 
the facts that constitute his cause of action, 
his suit must fail on that ground alone. 
On his failure to establish the facts which 
form the basis of his suit, he cannot con- 
tend that he is entitled to a decree all the 
same on proof of a different set of facts 
which the defendant had no opportunity 
to coutrovert, and which did not form the 
subject-matter of any issue in the trial 
Court. In the present case the plaintiffs 
came to Court on the sole ground that the 
land in dispute had been reserved for 
public purposes, and that by taking posses- 
sion of this land the defendant was depriv- 
ing them of the use of land on the occasions 
of marriages and deaths. This fact was 
denied by the defendant, and it was stated 
that another piece of land had been reserv- 
ed for common purposes for use on the 
occasions of marriages and deaths. Asa 
result of these pleadings, Issue No. 2 was 
framed in the following words: “Whether 
the site in dispute is a common land and 
is reserved for the use of the general 
public ?” ~The defendent produced evi- 
dence'to show that another piece of land 
had been reserved for use for public pur- 
poses. On this finding, alone the plaintiffs’ 
suit for permanent injunction was liable 
to dismissal” and the only decree that they 
were entitled to was a decree’ for joint 
Possession. ` ; 

If the plaintiffs had stated in the plaint 
- that they were entitled to a permanent 
injanction on the. ground that they were 
proprietors in the village and that none 
of the proprietors could do anything which 
altered the condition of the joint property 
without the consent of all the co-sharers, 
it would have been open to the defendant 
to plead that there was a custom in the 
village allowing a proprietor to make 
exclusive use of a part of the shamilat abadi 
land so long as the area’ of land appro- 
pristed by him did not exceed the area 
that would fall to his share on partition. 
Reference may be made in this connection 
to para. 225 of Rattigan’s Digest of Custo- 


mary Law, which lays down that 

“in the absence of custom, none of the proprietors 
can do anything which alters the condition of the 
joint property without the consent of all the co- 
sharers." 


As the only ground of‘ attack urged by 
the plaintiffs was the reservation of the 


land in dispute for public purposes, the - 
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defendant was never called upon to plead 
custom in his favour. In my opinion in ' 
view of the pleadings of the parties: no 
Question of special damages arises in the 
Peculiar circumstances of the present case 
and the plaintiffs’ suit for injunction, was, 
therefore, rightly dismissed by the trial 
Court. For the reasons given above I 
would accept this appeal, set aside the 
judgment and the decree of the learned 
Single Judge of this Court and restore 
that of learned Senior Subordinate Judge. 
Having regard to allthe circumstances of 
the case, I would leave the parties to bear 
their own costs throughout. 

Coldstream, J.—I agree. 

Monroe, J.—I agree. 

8. Appeal accepted. 


MADRAS HIGH COURT 
Oriminal Appeal No. 457 of 1937 
November 19, 1937 
HoBWILL, J. | 

- In re KALLI KORAVAN— APPELLANT 

Criminal trial—Trial by jury—Accused charged 
with theft—Only evidence against accused being of per- 
son receiving stolen property—Judge while chargin 
jury not pointing out unsafety of relying on ich 
evidence, with suficient force--If amounts to mis- 
direction. 

Where ina case an accused was charged with 
theft the only evidence connecting the accused 
was that ofa person who- had received the stolen 
property, the position of such a person is little 
different*from that of an accomplice and if the Judge 
in his charge tothe jury does not point out with 
sufficient force the unsafety-of relying of his evi- 
dence, it amounts to a misdirection. i 

Or. A against the sentence of the Court of 
Session, Ooimbatore Division, dated 
August 5, 1937. 

The Pablic Prosecutor, for the Crown. 


Judgment.—That the offence complained 
of was committed there can be no doubt; 
but the only evidence connecting the accused 
with-the offence was that of P. W. No. 3, who 
is undoubtedly an habitual receiver of stolen 
property. The learned Sessions Judge in 
charging the jury said : 

“Gentlemen, the evidence of P. W. No 3, which 
alone connects the accused with the crime appears to 


show that she ıs not as innocent as she pretends. 


It is by no means unlikely thatshe is the receiver 
of the stolen property. It is for you to see whether 
her evidence can be believed when she says that she 


did not know that M. Os. Nos 2 to 5 were stolen when 


had 
received stolen property knowing them to be stolen, 
she would certainly nut own 16 here. But, however, it 
is for you to see how far you should discredit her evi- 
dence regarding the fact that she received the pro- 
perties from the accused. 

If you, Gentlemen, do not believe her evidence, then 


the accused pledged them with her. If she 


1938 


properties; and you will have to fnd him not guilty. 
But, if you feel that she is speaking the truth 
when she says that the accused pledged the vessels 
with her, then in the absence of a satisfactory 
explanation on the part of the accused as to how he 
came by them, it is open to you to find thathe is 
guilty. (In paras. 18 and 13 of the lower Ooart’s 


jadgment.)” 
This statement, although correct, did 
not, I think, point out with sufficient force 
‘the unsafety of yelying on her evidence ; for 
her position was very little different from 
that ofan accomplice. The learned Seseions 
‘Judge then pointed out to the Jury that 
“the absconding of the accused was a point 
‘against him, although it appears in doubt 
‘whether he was not absconding even before 
‘the offence was committed. It is with some 
reluctance that I describe the above as a 
misdirection; but I -am justiued in my 
‘opinion by the remarks of the learned Judge 
“who admitted the appeal and who expressed 
‘alike opinion. The appeal is accordingly 
- allowed and the conviction and sentence set 
‘aside and the appellant ordered to beset at 
liberty. 


N.'Be Conviction set aside. 





_ MADRAS HIGH COURT 
Oriminal Revision Oase No. 474 and 
Petitii n No. 442 of 1937 
November 17, 1937 

. HORWLLL, J. 

In re SHANMUGHAM ABARI AND OTHERS 
ae ~——-PRTITIONERS 

Criminal Procedure Code (Act V of 1898), s. 110— 
a —Section, if intended to deal only with strangers 
to locality in which offences are commttted—Proof of 
| previous convictions, tf necessary, even tf it can other- 
wise be proved that person is habitual offender—Evt- 
n dence of reputation require material corrobora- 


Z 
=” j 
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Section 110, Oriminal Procedure Oode, isintended 
to deal with persons who cannot readily be brought 
„under the ordinary law and who for special reasons 
_eoould not be convicted -under the Penal Code in res- 
__ pect of the offences said to have been committed by 
‘them: , There is nothing in the wording of s.110 or 
- ofany other section of the Oode that leads to the 
' inference that s. 110 can only be used where the 
pparties are strangers to the locality in which the 
_ offences are committed. If the persons or the acts 
„whioh they commit are such as to make it difficult 

to deal withthem under the ordinary provisions of 
-law then s..110 can be used. Before a person oan be 

_ bound over under thie or similar sectione it 18 not 

necessary that a certain number of previous con- 

victions should have been proved, ifthe evidence 
- that’s person isa habitual robber or house-breaker 
or thief can be proved otherwise. If there are no 
previous convictions, the quantum of proof necessary 

5 would naturally be:greater, Evidence of reputation 

"in the weakest form of evidence and requires material 

corroboration by other evidence proving the habits 

"of the persons against whom the Police are proceed- 

175—53 & 54 
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Or. Rev. O. fromthe Judgment of the 
Sessions Court, Ramnad Division at Madura, 
dated January 25, 1937, 

Mr. M. Somasundaram, for the Petitioners. 

Mr, A. Sivakaminathan, for the Public 
Prosecutor, for the Orown. 

Order.—It has been found by the Joint 
Magistrate of Sivakasi, and his finding has 
been confirmed onappeal by the Sessions 
Judge of Ramnad, that the petitioners are 
by habit house-breakers and thieves: and 
Bo they were called upon unders. 110, Ori- 
minal Procedure Oode to show cause why 
they should not execute bonds with sure- 
ties for good behaviour. Not having shown 
cause, they have been called upon to execute 
bonds and they have done so. 

Before discussing the actual evidence 
against these petitioners, I think it is nee 
cessary as this point is frequently raised, 
to say a word or two with regard to the 
scope of s. 110, Criminal Procedure Oode. 
It is of course true thats. 110 is intended 
to deal with persons who cannot readily be 
brought under the oridinary law and who, 
for special reasons, could be convicted 
under the Penal Code in respect of the 
offences said to have been committed by 
them. Itis argued thats. 110 is intended 
only to deal with gangs of people whoare 
strangera to a locality who enter that loca- 
lity for the purpose of committing crime, 
and who because of the fact that they are 
strangers and work together, render their 
offences difficult of detection. I donot find 
anything in the wording of s. 110 or of any 
other section of the Oode that leads to the 
inference that s. 110 can only be used 
where the parties are strangers to the 
locality in which the offences are committed. 
If the persons or the acts which they com- 
mit are such as to make itdifficult to deal 
with them under the ordinary provisions of 
law thens. 110 can be used. If the thefts 
committed are of a petty nature and if 
much loss does not result, villagers are re- 
luctant to complain to Oourts and be com- 
pelled to give evidence at a number of 
hearings at great inconveniences to them- 
selves. The recovery of some small article 
or property is very little recompense for 
the troubleto which they would ‘be put by 
lodging a complaint. Even when a thief 
makes himself a general nnisance, an indi- 
vidual villager is unwilling to put himself 
to any trouble on behalf of the commanity. 
It often happens that villagers fear that if 
they complain against a person who has 
committed theft and house-breaking in the 
locality, they will be subjected to the at- 
tentions of the person against whom they 
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diè 
- have complained to a much greater degree 
in tke future; and for that reason they are 
nct willing to complain to the Police. Often 
petty depredators combine to make them- 
selves a burden to the neighbourhood : and 
village roughs and rowdies are no less a 
menace and terror to their village because 
they live in houses and have a settled 
habitation. It is in dealing with persons 
of that kind that the Police carefully record 
over a considerable period the items of 
evidence against particular perzons and 
when they think they have sufficient mate- 
rial, they bring a case under s. 110 before 
the Court. I can see nothing improper in 
this procedure. Ifthe Police did not take 
action under s. 110, the villagers would be 
compelled to take the law into tkeir own 
hands, with resulting breaches of the peace. 
It sometimes happens that persons who 
. commit offences of this kind are members 
of factions ; and offences are ccmmitted in 
pursuance of the factious epirit of the 
parties. Even there the Police are justified 
in taking action under this section when 
they find forone reason or another that 
they are unable to have recourse to tbe 
ordinary fYrovisicnsof the law. It is the 
duty of the Police to see that the law is 
respected, and if {hey find they are unable 
to proceed agafnst persons in the ordinary 
way, they are justified in using these special 
provisions of the Oriminal Frocedure Code. 
It is further contended that before a person 
can be bound over under this or similar 
sections, it is necessary that a certain num- 
ber cf previous convictions should have 
been proved, I can see no necessity for this 
if the evidence that a person is a habitual 
robber or house-breaker or thief can be 
proved otherwise. If there are no previous 
convictio: g, the quantum of proof necessary 
would naturally be greater. 

Turning tothe facts of this particular 
Case, we find that the amount of evidence 
accepted by the learned Sessions Judge is 
& mere ekeleton of what the prosecution 
attempted to prove by means of the 29 
Witnesses examired ontheir behalf. All 
that the Sessions Judge has believed is, 
that the appellants trespassed into the 
house of P. W. No. 6 at night and that they 
removed some brass vessels one night from 
the house cf P. W. No. 10. The learned 
Sessions Judge has also, however, accepted 
the evidence cf P, W. Ncs. 3, 8, 9 and 24 to 
28 that tke appellants bear a bad reputation. 
Evidence of reputation, although admis- 
siblesand even important, has to be accepted 
with caution asit is very easy tosay that 
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a person is of ill-repute, and in the nature 
of things such evidence is too indefinite to 
permit of cress examination. Reasons why 
the person is held to be of ill-repute cannot 
be given by the witnesses; for all evidence 
in which a person seeksto explain why he 
considers the reputation of a person is bad 


amounts to hearsay. Evidence of reputa- 
tion is the weakest form of evidence and 


-Yequires material corroboration by other 


evidence proving the habits of the persons 
against whom the Police are prcceeding. 
In view of the facts the prosecution has 
sought to establish a very large number of 
actual crimes committed by these accused 
and has succeeded in proving only two and 
that in many cases the trial Magistrate 


- seems to have been of opinion that not 


only was the evidence insufficient but false. 
I donot think that the facts actually es- 
tablished are sufficient to warrant the call- 
ing upon the petitioners to execute bonds. 
The petition is; therefore, all:wed ana the 
security bonds cancelled. 

N.°8s Petition allowed. 


— a 


RANGOON HIGH COURT 
Criminal Revision No. 218-B of 1937 
June 1 , 1937 
R: BERTS, O. J. 
U TUN SEIN— APPLICANT 
versus 
- MA SAN MYINT—RegsPonpvent 
Burmese Buddhist Law — Marriage — Proof of— 


~ Marriage ws contract entered into by mutual consent— 


No ceremony is necessary — Consent may be inferred 
from conduct of parties—In absence of direct proof 
tt may be proved by reputation — Intention of both» 
parties to marry must be proved by clear evidence— 
Heldon facts that parttes were not married and main- 
tenance order could not be passed—Crimtnal Pro 
cedure Code (Act V of 1898), 8. 488. 

Marriage among Burman Buddhists is a contract 
entered into by mutual consent of the parties; nc 
ceremony is necessary for such marriage. In the 
absence of direct proof consent may be inferred from 
the conduct of the parties or established by reputa- 
tion. Generally in such circumstances some opem 
recognition of. tbe wedded state isto be expected, 
Relatives and neighbours are usually asked tosome 
form of entertainment in order tosignify the occasion 
and where this is dispensed with, the evidence of the 
intention to enter into mairied life must be clear 
Clandestine acts of sexualintercourse do not by them: 
selves establish marital relationship, and where there 
is no regular cohabitation under the same roof anc 
the couple who resort to each other for purposes o 
intimacy arethought by some to be engaged, anc 
by othe1s to be cousins or mere friends, proof o 
maritage has not been established by reputation 
Moreover, as ıt takes two persons to make a contract 
in order to prove marilage, there must be evidence 
not merely of a desire by one person to be considerec 
as having mariied another, but of the consent of tha 
other, express or implied, to the joint assumptior 
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-of astatus consistent only with the marriage bond. 
Mi Me v. MiShwe Ma (1),relied on. [p. 421, cola 1 & 2, 

Held, on facts that the parties were not married an 
therefore no maintenance order could be passed under 
8. 48°, Criminal Procedure Oode 


Or. R. against an order of the Second 
Additional Magistrate (1), Rangoon, dated 
March 23, 1937. 

Dr. Ba Han, for the Applicant. 

- Mr. E. Maung, for the Respondent. 

Order.—This is an application for revi- 
Bion against the order of the Second Addi- 
tional Magistrate, Rangoon, under s. 488, 
Oriminal Procedure Oode, directing the 
applicant to pay Rs. 100 per mensem to the 
respondent as her maintenance from the 
date of the application, and costs. The 
applicant denies that he was ever married 
to the respondent: she says he was, and | 
have to decide a difficult question of mixed 
fact and law. I am not helped by the 
reflection that she had made a number of 
false statements in support of her claim: 
it is necessary to consider whether despite 
these, she is really married to the appli- 
cant. There can be no doubt that he has 
made untrue statements as well. The res- 
pondent's case was that she wus married 
in March 1933. There was no ceremony 
but it is ulleged that the marriuge took 
placa by mutual consent according to the 
custom of Burman Buddh’sts. Respondent 
says first that they lived together as man 
and wife from March 1, 1933, to November 
12, 1936, at No. 159, 38th Street, Rangoon: 
they jointly engeged a room and deposited 
rent jn advance, She produced a receipt 
signed by herself made out jointly to her- 
self and one Tun Sein. But she admitted 
in crossexamination that in makiog her 
application for the tenancy another Tun 
Sein signed it as a guarantor. He is the 
Bench Clerk of the District and Sessions 
Court, Hanthawaddy, whereas Tun Sein, the 
applicant in the pregent case, isan Assistant 
Engineer to the Raug?on Corporation. It 
appears from the evidence of Mr. Desai, 
clerk to the owner of the house, that when 
the guarantor Tun Sein of Hanthawaddy 
came with the respondent tke other Tun 
Sein alleged to be her husband was not 
present. This also appears from the evi- 
dence of Mahomed Ahmed, the bill collector 
of the landlord. I see no reason to doubt 
their testimony. 

It also appears, and is now uncontra- 
dicted, that all subseguent receipts for rent 
were given to respondent alone; that appli- 
cant was unemployed up to April 1934; he 
lived in Sule Pagoda Road in 1933, and 
„this is now also-admitted; he admits he 

2 : 
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seduced her and they carried on a secret 
intrigue, but he says he would never marry 
her. Secondly, respondent calls two neigh- 
bours, U Sein Hpo and U Nyun. The former 
says that when respondent came to live at 
No. 159, 38th Street, applicant came to live 
there too. The witness lives next door 
and saw them dining at the same table. 
Respondent told him he was her husband, 
and no doubt he believed her. U Nyun 
said he knew them both and from their 
conduct he inferred they were husband 
and wife. Though he has a flat in the same 
building he visited respondent's room only 
once. It was on a particular occasion to 
which | shall have to refer again. Respon- 
dent says: 


“My aunt, two brothera and my brother's wife 
came to live with me at No. 159, 38th Street, about 
ew months after I started living there with Tun 

in,” 


Not one of these persons is called as a 
witness by her to Bay that she was mar- 
ried to the applicant or that he ever lived 
there as she suggests This suggestion 
which was accepted by the learned Magis- 
trate on the slender evidence that he was 
often seen there, and that there was a 
double bed in the house, was abandoned by. 
her Advocate during the course of the hear- 
ing before me Thirdly,°respondent says 
that in Dezember 1935 they went together 
to the wedding of U Po U's son, and there 
she introduced applicant to Lt.-Col. Quilter 
and to U Thein as her husband and he 
never protested that they were not so 
related. She says they were both invited 
there as Mr. and Mrs. U Tun Sein. Lt.-Ool. 
Quilter, called as a witness to support 
this, says that the applicant was at this 
wedding end was introduced to him by 
name by the respondent, and not as her 
husband at all. U Thein, Assistant Post- 
master-Genersl, says he saw them there: 
he does not remember being introduced to 
the respondent by the applicant at all, but 
he thought they were an engaged couple 
or else related in some way: he would pro- 
bably remember if she had introduced 
him, since he used to see applicant bring 
respondent to her work at the post office 
in the mornings in his car and take her 
away at night. Both these witnesses thus 
give the lie to the respondent's story. 


Moreover, on the invitation card which 
is partly printed, with space for names, 
the words. “Mr. and Mrs." are printed, 
and the respondents own witness, Ma 
Sein Mya, who gave the invitation to her 
brother's wedding, says she forgot to arosa 
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them out. She gave the card to respondent 
to give to U Tun Sein with his name filled 
in ink after the printed words "Mr. and 
Mrs.” Much lsbour has been expended in 
trying toshow that Ma Sein Mya sent an- 
other invitation to “Mr. and Mrs. U Tun 
Sein.” She denies it. The writing on 
both invitations is of a kind common among 
school pupils and shows no marked origin- 
ality though it is certainly not dissimilar. 
But even if this witness be not speaking 
the trath and 1eally thought the parties were 
married,it would not be frum the applicant 
that she would get her information on this 
point; and thus her evidence would not 
carry the matter much further. This wit- 
ness gaid she never asked respondent if she 
was related to applicant at all. 


. Fourthly, the respondent said that two 
Bariistereat-Law, U May Thein and U 
Shu Maung, knew her by repute as the 
wife of the applicent; she does not call 
then; tke applicant does call them 
and each cf them eays he does not 
know anything of the kind, again contra- 
dicting respondent's stcry. U Mya Thein 
invited Tun Sein to his wedding but did not 
invite the respondent. The importance «f 
‘this evidence iscompletely ignored by the 
Magistrate. Fifthly, respondent says that 
she went on several motor trips to Mandalay 
in October 1935, to Prome in the following 
February, anda long trip in April 1936. 
But they were always accompanied by her 
relatives as well, Her aunt and her two 
brothers went on the first trip, her aunt 
“and one brother cn the second, and on the 
third trip no less than seven other persons 
excluding two children. Ma Sein Mya did 
not know the parties were husband and 
wife when she went with them on the Man- 
dalay trip. Mrs. Evangalista went on two 
of these trips and says they behaved ag 
-husband and wife. From her cross-exami- 
nation, it appears that one night at Man- 
dalay, Mrs. Evangalista found that res- 
pondent who was sleeping in her room, 
whilst the applicant slept outside, left her 
bed and went to sleep with the applicant. In 
other words, the:elationship was a secret 
and not am open one, aud there is nothin 
inconsistent in this with ithe applicant's 
story. When Ma Khin Msy’s husband died 
in October 1936 itis agreed that the res- 
-pondent and applicant both attended the 
tuneral together; but her brother accom- 
-panied them. Ma Khin May thought they 
„ele man and wife and on two cccusions 


-létihem sleepin tle same room. Bhe lived 
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at Tharrawaddy, a considerable distance 
ircm Rangoon. . 

It is clear that the respondent was . pas- 
sionately fond of the applicant, and a 
letter was put toher which she had written — 
to him. She said in it that she: 
loved him, that her life was ruined and 
she had lost her status. It wasa pathetic. 
letter, but it is clear thet it was not. 
written by a wife to her husband but by 
a woman whohad surrendered herself to: 
a man because she loved him, and was: 
then afraid she was going to lose him. It: 
gays she has had an anonymous letter to say; 
he has secretly married. She encloses this- 
letter and asks whether he is secretly mare: 
ried to another woman or not, and says: 
“Please let me see you as if you, as a 
bachelor, were living together with Myint 
(her name) formerly.” And she adds: 

‘When shall I be atease? I think I shall be at case 


either on the day cn which you said to marry me or on 
the day of my death.” 


Kespondent swore she wrote this letter 
before March 1933, that is before her 
marliage, so as to muke it appear that they 
were married afverwards. It ie, howerer, plain, 
that ehe wrote it at a mucoa later date, 
For one thing, it contains reference to. 
applicant's illness and how she nursed 
him. There is evidence that ke under- 
went an operation in November 1933 and 
was in bed; but no evidence of any earlier 
illness.. But far more important than this, 
it has been shown that the respondent in 
her letter to applicant enclosed not only. 
the anonymous Jetter but its envelope. 
This has been through the post; it is pro- 
duced and is dated November 1934. Ress 
ponden'ts own Advocate admitted in answer 
to a question which I put to him that this 
letter must have been written about the 
end of 1934 and not at an earlier date, 
thus admitting that in this respect at 
least the learned Magistrate came to 4 
wrong conclusion. There was other inter. 
nal evidence of the date of the letter, 
namely a reference to negotiations about. 
a rich bride for the applicant; such: 
negotiations only took place in the latter. 
half of 1934, 

Two other facts must be regarded as ofi 
some importance; applicant did not come, 
to the funeral of respondent’s father in: 
March 1934: respondent puls forward as. 
the reason that he could not get leave as» 
a Corporation employee, but forgot she: 
had frevicusly sworn he was unemployed! 
till April 1934, so this excuse will not: 
bear examination. Then. again respondent 
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did not go to applicant’s mother’s funeral 
on February 12, 1934. She says she 
could ndt get leave : she could produce no 
proof that she never asked for it. Moreover, 
when this lady died respondent’s name did, 
not appear in the obituary notice in the 
newspaper which set out the names of 
immediate relatives. Respondent then tries 
to say that marriage must be inferred 
because appMcant’s father referred to her 
as “daughter” in a letter begging fora 
loan of money from her (which she did 
not lend). He explains that he called her 
“daughter” because she was of an age to 
be his daughter: in another letter on the 
same topic he describes himself as Bagyi 
or uncle. He danies she was ever regarded 
by him as his daughter-in-law. 

Pausing at this point, there is no doubt 
that the respondent has by no means 
proved a marriage. On the contrary she 
has endeavoured to concoct evidence and 
has lied on macy material matters. It is 
manifest from the evidence that the appli- 
cant seduced her,no doubt after he had 
declared his affection for her, and had 
subsequently been in close intimacy with 
her for several years. As soon ashe saw 
a chance of marrying a rich wcman, he 
seized the opportunity and deserted the 
respondent who had been living as his 
mistress, although when they were in 
polite company she passed off as his cousin 
or friend It would be easy to find words 
to describe his cundact, but “I have 
only to decide whether the parties were 
raarried. Marriage is a contract entered 
into by mutual consent of the parties: 
among Burman Buddhists no ceremony is 
necessary. As pointed outin MiMe v. Mi 
Shwe Ma (1), at p. 112*: 

“In the absence of direct proof consent may be 


inferred from the conduct of the parties or estab- 
lished by reputation.” ji 


Generally in such circumstances some 
open recognition of the wedded state is to 
be expected Relatives and neighbours 
are usually asked to some form of enter- 
tainment in order to signify the occasion, 
and where this is dispensed with, the 
evidence of the intention to enter into 
married life must be clear. Olandestine 
acts of sexual intercourse do not by 
themselves establish marital relationship, 
and where there is no regular cohabi- 
¿ation under the same roof and the couple 


(1) (1912)1 U B R 111; 14 Ind. Oas. 475; 39 I A 57; 


39 O 492; 11M LT 169; (1918) M W N 201;15 OL: 


J 276:9 A L.J 276; 14 Bom. L R 204; 32M L J 360; 
16 O W-N 539; 5 Bur. L T 85 (P O). l 
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who resort to each other for purposes of 
intimacy are thought by some to be 
engaged, and by others to be cousins or 
mere friends, proof of .marriage has not 
been established by -repttation. More- 
over, as it takes two persons to make a 
contract in order to prove marriage, there 
must be evidence not merely of a desire 
by one person to be considered as having 
Married another, but of the consent of 
that other, express or implied, to the joint 
assumption of a status consistent only 
with the marriage bond ‘Now in June 
1936 when absent from Rangoon respon- 
dent had some of her clothing stolen from 
her house in Rangoon. Applicant saw a 
girl in the cinema wearing a longyt which 
he thought belonged to respondent. He 
informed the respondent, the girl seen 
wearing the longyt was arrested and 
charged. Both applicant and respondent 
gave evidence. She said: 

“About 15 or 20 days ago one Maung Tun Sein 
came and informed me at the office that he saw a 
at at the Plaza Cinema wearing a longyt resem- 

ling one of mine that had been stolen.” 

Applicant said: “I know Ma San Myint 
and have been to Ler hceuse” and later 
said “Ma San Myint is my cousin " There 
is no record of any protest being made bv 
the respondent at the syggestion in which 
she obviously concurred, that she was not 
the appellant's wife. A wife does nat 
describe her husband as “one Mg. Tun 
Sein“ It is clear from the evidence that 
by July 1936 the respondent was intensely 
eager to try and get evidence to prove 
that she was married to applicant though 
in reality she was merely a lover who 
was in danger of being discarded. Accorde 
ingly there is now evidence that in July 
1936 U Zalin, presiding monk of the 
Laytha monastary, Pazundaung, went by 
invitation to respondent's house as early 
as 5-30 in the morning to perform a dedi- 
cation ceremony of an image of the Buddha. 
There were ten monks altogether, they 
were fed and then U Zalin asked the 
donors to step forward. Applicant was 
there and came forward: U Zalin says 
he trembled and split some water by 
accident and respondent filled his cup 
and applicant then performed the cere- 
mony. 


U Zalin never knew these people before. 
It was on this occasion that U Nyun paid 
his only visit to respondent's flat. U Sein 
Hpo was also there. I think it is true some 
such ceremony did take place, though the 
applicant denjes jt but it isto be observed 
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that it was rot a marriage ceremony, for 
there is no such thing as that: The point 
sought to be made in that the applicant 
would never have agreed toa ceremony cf 
this kind at suck an hour and in th: pre- 
sence of monks unless he and the respon- 
. dent were really married. After most 
careful consideration I cannot think this is 
su. I think ke was entrapped into the 
position and faced it with what grace he 
could muster It is not surprising tha: he 
trembled on finding that guests had been 
-invited at that hour. The nun who con- 
veyed the invitation to U Zalin was not 
called and I baveno doubt she obtained 
it frem respondent. U Sein Hpo never 
asked respondent if they were married. 
There is no suggestion that respondent ever 
said they were married to U Zalin or any 
, of the monks. J regard the whole incident 
as a desperate effort by the respondent to 
get some evidence of their relationship in 
order to bolster up a story which has 
broken down in all other respects, I think 
that this was the reason forinviting U Nyun 
who had only been in her flat on this one 
occasion. 

It is now necessary in fairness to one of 
the witnerses, Rao Sahib Jegarow, who is 
‘Superintendent cf the office cf the Post- 
master-General, to say a few words as to 
his evidence sinee the Jearned Magistrate 
has seen fit to rebuke him for committing 
perjury and has cast a grave slur on his 
character, for which I see not the slightest 
justification. He was called as a responsi- 
ble officer in respondent's department to 
‘gay that respondent told him that the ear 
belonging to Tun Sein, which witness wish- 
‘ed to borrow and thought was hers, was 
her cousin's. Just because he could not 
remember whether a car he tried to borrow 
a year ago was a saloon or a touring car 
or what colour it was, the Magistrate made 
an attack upon him which is much to be 
regretted. As regards the whole of the 
case | think the learned Magistrate allowed 
the conclusion, at which he arrived, to be 
unconeciously coloured by his natural dis: 
guss at the applicant's behuviour. Indeed 
he says: 

“It is not improbable that he had 3 dirty heart to 
conceal his actual relationship with petitioner (that 
is respondent in the present Court) from the very 
outest and that he had done soeac time he had an 
opportunity. 

I agree that he conceahd the fact that 
she was his mistress but there is no evidence 
that he ever acknowledged Ler as his wife. 
And though there is plenty of evidence 
that she «tried to get him to do se, I think 

| a ods | 
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he was most careful in his dealings with 
her to avoid anything which should elevate 
her from the position of mistress. » To some 
she wag his supp-sed cousin, which- ex- 
pliined their association whilst moving in 
respectable socicty: to cthers, his friend, 
both of the pariies have lied unashamedly. 
The applicant pretended respondent never 
asked him to marry her and that she had 
no attraction for him physieally, and that 
no such incident as sworn to by U Zealin 
ever took place; the respondent pretended 
that a number of responsible persons knew 
they were married, whereas four of the 
persons mentioned were called by the ap- 
plicant and deny it: on the admission of 
her own Advocate she lied about the date 
of her letter to him and I am satisfied that 
she has laid a series of unsuccessful traps 
for him because she 1ealised she had been 
badly tre\ted; she also lied about ‘his 
having lived at the house with her in 19383 
though he visited it frequently and no 
doubt sometimes spent the night there, 
possibly on the occasion when U Zalin had 
been invited as well as at other times. 
But there is no satisfactory evidence which 
shows that the applicant ever made the 
respondent his wife, and accordingly lam 
of opinion that his application in revision 
should be allowed. Each party must bear 
their own costs both here and in the Court 
below, asd the order of the learned Magis- 
trate will be set aside. 
8 Application allowed. 





MADRAS HIGH COURT 
Referred Trial No. 141 and Oriminal 
Appeal No. 558,0f 1937 
December 1, 1937 
BUEN AND MCOZBTT, JJ. 

In re DASI VIRAYA -—APPRLLANT 
* Criminal trial—Evidence—Unsworn testimony of 
young child — Admisnbility— Confesston—Volun- 
tariness—Slightest doubt about voluntartness of con- 
hel 48 tmportant factor in favour of accused— 

adras High Court—-Criminal Rules of Practice, 
R. 85—Provtstons of 2. 164, Criminal Procedure Code 
(Act V of 1898), complied with—-O mission to comply 
with r. 69, if vitiates confession. 

An unsworn testimony of a young child, is admis- 
sible in evidence. Section 13, Oaths Act, expressly pro- 
vides for cases in which the provisions of ss.5 and 
6 of that Act have not been carried out. China 
Venkadu v. Emperor (1), relied on. 

Omission to comply with the requisites of the 
Oriminal Rules of Practice would not vitiate a con- 
fession provided s. 164, Oriminal Procedure Code, 
is complied with. 


_ there is the slightest doubt whether the state- 


ment was voluntarily made, then this defect would 
be an important factor in favour of the accused and 
jn favour of rejecting this confession, : 
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Wheres a Magistrate records at the end of the con- 
fession that it was volantary one and does not at 
the beginning record in writing hia reasons for 
believing that the accused was prepared to make the 
statement voluntarily as required by r. 85, Madras 
High Court Oriminal Rules of Practice, but the 
perusal of the record shows that the Magistrate did 
satisfy himself that it was a voluntary confession 
and s. 164, Criminal Procedure Oode, is complied 
with, the confession is admissible in evidence even 
though r. 85 is not strictly complied with. ey 
`T. referrede by the Sessions Oourt, 
-Guntur Division, dated October 5, 1937. 

Mr. G. Balaparameswari Rao, for the Ap- 
` pellant. 

The Public Prosecutor, for the Crown. 


Mockett, J.—The accused has been con- 
victed and sentenced to death for the mur- 
der of his wife on July 28, 1937, at ‘about 
10 o'clock inthe morning. At the time of 
‘murder, the deceased was not living with 
the accused but was living about 100 yarda 
‚away in the hut of P. W. No. 1. She had left 
her husband and was living under P. W. 
No. 1's. protection. In P. W. No. 1's hut was 
also living a little girl, the daughter of the 
‘accused and the deceased (P. W. No. 2 in this 


‘case), who was a young child appearing to be ' 


about seven or eight years in the Sessions 
Court. Her evidence is that on that mern- 
ing she wasin P. W. No. l's hut powdering 
chillies and her mother was washing clothes 
near the pa'lmyra trees when her father, 
the accused, arrived, and cut the deceased 
with aknife. She states: 

“My father held my mother's tuft cf hair and out 
her neck. I was frightened that he would? cut nis 
also and hid myself behind a wall. Then I went 
to my grandfather's house and reported to him” 

- Then she describes how her father ran 
away after cutting her mother. She says 
that her father gave her mother two blows 
‘with the knife. But he gave many more 
blows than that. Altogether 15 wounds 
‘were found on the deceased; but it is enough 
to describe cne of them, viz., wound No. 2 
. which was < 

' “an incised wound 4 inches by 14 inches by 1 inch; 
‘hegi 1 inch below and 1 inch right’ of Pommu 
‘Adami and runs across the front of neck to the 
left. This runs parallel to injary No. 1, 1 inch 
‘below and ends 1 inch below middle of injury 
“No. 1. The trachea is severed in front and con- 
“nected posteriorly by 4 inch left carotid and left 
;sterno mastoid are severed”. 


This wound alone would be enough to 
cause death. There were in all 15 wounds, 
many of which were of a grave nature. It 
is not unlikely that this little child after 
seeing her father cut her mother twice, hid 
hereelf away. However.she went later to 
iP. W. No.8. Prosecution Witness No.3 is 
the little girl's grandfather, the father of the 
deceased. He says that on that morning 
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P. W. No. 2 came to him and said that her 
father had cut her mother's throat; aud that 
he went to the house of P. W. No 1 and 
saw the deceased, Pitchi lying dead ina 
pool of blood Now P. W. No. 4 says that 


‘she heard Pi W. No. 2 telling P. W. No.3 


that the accused had’ cut the deceased's 
throat and that she gave that information to 
P. W. No. 1 on her way to work. Prosecution 
Witness No. 1 describes how he heard the 
news from P. W No. 4 and how he returned 
to the village and found Pitchi lying dead 
in the vacant yard by his house. He there- 
upon went to the Village Munsif and gave 
the statement, Ex A, which runs as follows: 

“Having taken my ‘breakfast ‘cold rice), I left 
this morning at 7 a.m to do wet ploughing to the 
field of one Koduri Kotayya, son of Venkayya of 
et of Volera village At 
about ila.M., and while I was ploughing the wet 
field, one Anki, wife of Rebba Mantrigadu, came 
to me and reported that Dasi Sampson mur- 
dered my wife Pitchi by cutting her with a knife, 
I thereupon left ploughing and came and found 
her (Pitchi) lying dead in the yard north of the 
house with her throat cut A seven year old 
daughter, Rami‘ told me that Sampson slew her 


with a knife and ran away.” 


This statement was mide at nbout 12 noon 
on that day. Prosecution Witness No. 7 is 
the Snb-Assistant Surgeon who describes the 


wound to which reference has already been 


made. Now. the criticizm that is made from 


‘the bar on behalf of the appellant against 


the case of the prosecution amounts to this, 


‘viza that the primary and the most impor- 


tant evidence in the case is thah of the 


young child and that it ought to be rajected 


on two grounds. The firat ground for 
rejecting it is that it is unsworn evidence 


“and the testimony of an unswora person 18 


not admissible in evidence. The answer 
to that is that this Court has held, and so 
have all the Courts in India, that in the 
case of an unsworo tes‘imony of a young 
child, that evidence is admissible: China 
Venkadu v. Emperor (1). Section 13, Oaths 
Act, expressly provides for cases 10 which 
the provisions of ss. 5 and 6 of that Act 
have not been carried out. The other point 
is that this evidence stinds uncorroborated 
and that it would be unsafe to act on the 


/uncorroborated evidence of a young child. 


F 


Bat it will be seen that this little girl, 


immediately after the occarrence, went and 


reported to the elders as to what had hap- 
pened. And there is the additional corro- 
boration, a very strong corroboration. viz, 
the confession made by the accnsed in 
which, in a3 simple words as possible, he 
said that he did murder this woman be- 

(1) 38 M 580; 22 Ind, Cas. 737; A | R A9: Mad, 
993,15 Or, L J 161. 
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cause she started abusing him and that his 
heart-burning was such that he did com- 
mit the murder. This statement is found 


“in Ex. M. But the learned Counsel for the 
. appellant urges that Ex. M, too, should be 


rejected because of the method of its 


_ recording as the provisions of r. 85 of the 


_ Criminal Rules of Practice have not been 


~ ~ 


. Vojuntary confession. 


| Strictly carried out, 


A perusal of Ex. M sbows that the 
Magistrate did satisfy himself that it was a 
It is unfortunate 


that he recorded at the end of the confes- 


- defect would be an 


rejecting this confession. 


-McBe 


sion that it was a voluntary one and did not 
at the beginning record in writing his rea- 
son for believing that the accused was pre- 
pared to make the statement voluntarily. 
If there is the slightest doubt whether the 
statement was voluntarily made, then this 
important factor ‘in 
favour of the accused and in favour of 
There has been 
no cross-examination of the Sub- Magistrate 
addressed to this aspect of the case regard- 
ing the confession recorded by him. The 
Magistrate states in bis evidence that 


‘the accused did not reply to any question 


except the one which he recorded. Exhibit M 


‘suggests that it might have been split up 


into a number of questicns but none 
evoked any answer from the accused until 
at the end he contented himself by making 
a complete confession. All that is relevant 
is that ihe Magistrate was satisfied that it 
was Voluntarily made and that we should 
be satisfied that it was a valuntary one. 
There is no material whatever on record to 
suggest otherwise. It has already been held 
by Bench of this Court {which we are con- 
tent to follow), that omission to comply 
with the- requisites of the Oriminal Rules 
of Practice would not Vitiste a confession 
provided s. 164, Criminal Procedure Code, 
is complied with; and that section has been 
complied with in this case. Lt is perfectly 
Clear that the lower Court had no reason 
to ccme to any other conclusion than the 
one 1t came to. The conviction will be 
confirmed as also the sentence. 
ferocious attack on the deceased 
woman and the fact ibat sbe left her hus- 


-band is no excuse for his murdering her in 


this manner. The appeal is dismissed. 


N.B. Appeal dismissed. 
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LAHORE HIGH COURT |. 
Secend Civil Appeal No. 1437 “of 1936 
February 9. 1937 
Bupa, J- ae 
NAND LAL—Deranpant—APPELLANT 
LETSUS 
GHULAM AHMAD AND ANOTAHR, . 
— PLAINTIHES AND OTHRRS— DEFENDANTS— 
RESPONDENTS 
Deed — Construction — Discrepancy 
boundaries and area—Which prevails. 
In case of discrepancy between the area, and the 
boundaries given in a deed, the boundaries — will 
normally be taken asthe omterion for determining 
the property actually conveyed, according. to law. 
Raghunandan Thakur v. Krishundeo Narain Mahta 


5. C. A. from the decree of the District 
Judge, Mianwali, dated August 22, 1936. | 

Mesers. M. C. Mahajan and V. N. Sethi, 
for tle Appellant. S 

Messrs Barkat 4li and Muhammad Amim 
for the Respondents (Plaintiffs.) 


Judgment.—This second appeal arises 
out of a euit- instituted by Ghulam Ahmad 
and Nur Muhammad for a declaration 
that a decree obtained by Nand Lal, 
defendant No. l, on the basis ofa mort- 
gage with respect to certain house pro- 
perly during their minority was not 
biading on them inasmuch as Musammat 
Jantan, who'conducted. that suit as their 
goardian ad litem, had been guilty of 
gross negligence in conducting 1b. The 
Courts below bave found tnat Musammat 
Jantan had not put in a defence that a 
portion of the house property described 
as plot No. 2 which belonged to the 
appallants was not really under mortgage 
and she was, therefore, guilty of gross 
negligence. They have accordingly grant- 
ed adecree in favour of the plaintiffs and 
from this decision Nand Lal, defendant, has 
appealed. 

Tne finding of the Courts below that 
Musammat Jantan was guilty of gross 
negligence is prima facie one of fact, but 
it appears to me that itis based on a 
misapprehension of facts as well as law. 
The only, question in the previous case 
was whether the house property in dispute 
had been mortgaged in favour of’ the 
present appellant Nand Lal. The bound- 
aries os stated in the mortgage deed in 
his favour showed prima facie that the 
house property included plot No. 2 which 
is now claimed by the plaintiffs as their 
own property, and this fact is conceded also 
"by the learned District Judge. He has, 
however, ‘held by considering. the boun- 
daries of the preperties in several previous 


between 
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mortgage deeds that as a matter of fact it 
could not be the intention of the parties to 
include plot No. 2in the mortgage-deed in 
favour of Nand Lal. Ths finding cf the 
learned District Judge is merely based on 
a reference in the mortgage-deed to the 
fact that the property had been previously 
mortgaged in favour of Wishen Das and 
Jodha Ram i 1925. The boundaries as 
stated in the mortgage-deed io favour of 
Nand Lal were the same as thos2 stated 
in the mortgage-deed in favour of Wishen 
Das and Jodha Ram, but the property had 
been once before mortgaged in favour of 
Kalu Ram in the year1916, and it appears 
from the evidence that at that time plot 
No 2 did not belong tothe mortgagor and 
could not, therefore, have been included 
in the mortgage in favour of Kalu Ram. 
If; therefore, the property mortgaged in 
favour of Nand Lal was identical with the 
property mortgaged in favour of Kalu Ram 
in 1916, the finding of the learned District 
Judge would appear to be correct; but 
it seems to me that the matter would 
really depend upon the intention of the 
parties and the reference in the deed in 
favour of Nand Lal to the effect that the 
property had been previously mortgaged 
is not by any meansconclusive on tho point. 
Plot No. 2 had been included in the 
havelit, and the mcertgagrr may well bave 
intended to mortgage the whole havelt 
as it stood in 1828. It is true that the 
area of the mortgaged property was stated 
to be 4 kanals asin the mortgage deed of 
the year 1916 in favour of Kalu Ram. 
But, as pointed out in Raghtnandan 
Thakur v. Kishundeo Narain Mahta (1) 
when there is a discrepancy between the 
area and the bonndaries given in a 
deed, the boundaries will normally be 
taken as the criterion for determining 
the property actually conveyed, according 
to law. Further,.the Jearned Judge has 
himself pointed out that the area in 1916 
was really 3 kanals 4 marlas andnot four 
kanals, andthe area doesnot afford any 
convincing proof of the real intention 
of the parties in the circumstances of the 
case. The learned Judge has arrived 
st his finding by a comparison of the 
boundaries and other circumstances 
relating toa number of deeds. But when 
the boundaries were clearly given in the 
mortgage-deed and when the area afforded” 
no safe criterion, I do not think the learned 
Judge , wa8 justified inrelying upon 
is A IR 1920 Pat. 257; 98 Ind. Oas. 351;7P L T 
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extraneous evidence in support of hig 
finding. 

However, even assuming for the sake of 
argument that the learned Judge's finding 
on the above p:int was correct, it seems 
to methat it cannot certainly be said 
that Musammat Jantan was guilty of 
gross negligence in not raising this plea. 
In the first place, the questicn as to what 
properly had been previously mortgaged 
in favour of Wishen Das and Jodha Ram 
or in favour of Kalu Ram did net arise 
in the previous suit and there was no 
occasion forany one to go into thig 
question. MusammatJantan had denied 
the Previous mortgage and pu: Nand Lal 
to its proof. This was ail that she could 
reasonably have done in the circumstences. 
Itis not shown that Musimmat Jantan 
was aware ofthe fact that plot No.2 wag 
not really included ia the mortgage in 
favour of Nand Lal It must be remem- 
bered in this connection that Hassan Din 
the mortgagor, was himself a party to the 
suit and put forward several defences to 
defeat the claim of Nand Lal He raised 
a plea, for instance, that part of the 
mortgaged property belonged to two of 
his sons. Hassan Din must have known 
what property was actually mortgaged in 
favour of Nand Lal, and if plot No, 2 
was really not included in the property 
mortgaged, he might have been expected 
tə raise that plea It is true that he 
had sold this property before the suit to 
Allah Yar, father of the present plaintiffs: 
but Allah Yar was Hassin Din's brother 
and when Hassan Din was trying to defeat 
the suitof Nand Lal, he would not have 
omitted to raise the plea if he had 
thought more that there was any force in it. 
The evidence on the record raises a 
suspicion that Hassan Din had transferréd 
the property in favour of Allah Yar merely 
to defeat his creditors. 

The learned Counsel for the plaintiffs 
respondents has referred to Chunduru Pun- 
nayyah v. Rajam Viranna (2) and Ahmad 
Ali Shah v. Amir Shah (3) in support of 
his contention that Musammat Jantan was 
guilty of gross negligence, but the facts 
in those cases were, in my opinion, clearly 
distinguishable. In the former case the 
guardian at litem had omitted to raise. a 
plea which, in the opinion of the learned 
Judges, must have been patent to any 
intelligent man with an elementary 

(2) 45 M425; 70 Ind. Oas 668;A I R1982 Mad 
273,42 M LJ 429; 15 L W 427; (1922) M WN 3213, 

(3) 85 P R 1898. 
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knowledge of Hindu aw. In Ahmad 
Alt Shahv. Amir Shah (3) also the 
guardian had failed to appeal when she 
had anexcellent case both in law and 
facts. Inthe present cage, as I bave point- 
ed out above, the question as regards the 
identity of the property mortgaged did not 
arise in thesuit. Musammai Jantan herself 
had no knowledge of the property 
actually moitgaged and Hassan Din who 
must havé known what the real intention 
of the parties was did not raise any 
plea to the effect that plot No. 2 was not 
included in the mortgage, although he 
was evidently making every effort to defeat 
the suit of Nand Lal. The learned District 
Judge's own finding regarding plot No. 2 
is based on a consideration:of a number 
of documents and is by no means free 
from doubt. In view of all these circumst- 
ances, I am of opinion that the view of the 
learned District Jadge that Musammat 
Jantan had been guilty of gross negli- 
gence in conaucling the previous suit 
cannot be upheld. I, therefore.accept this 
appeal and setting asidethe decree of the 
District Judge dismissihe plaintiffs’ suit, 
but in view of all the circumstances leave 
the parties to bear their costs thronghout. 


D Appeal allowed. 
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i MADRAS HIGH COURT 
Seccnd Oivil Appeal No. 440 of 1935 
December 2, 1936 
; Burn, J. l 
` NAGAYYA NAIDU AND anotage — 
APPRLLANTS 
Trersus 
R. DURAISWAMI NALDU—Responpant 
‘Limitation Act (IX of 1908), s 21 (3)—A and B 
purchasing one-half of hypotheca from mortgagora 
—A making payment and mortgagee accepting it in 
full satisfaction of amount due by him—Sutt by 
morigagee subsequently against B—S. 21 (3), held 
applied— Payment by A held did not save limitation 
against B f z 
A and 


4 
4a 


B were the purchasers ‘of approximately 
one-half of the hypotheca from the original mort- 
gagors. Each gers the share belonging to one 
of the original mortgagors. A made a payment 
which was accepted by the mortgagee in full satis- 
faction of his claim against A. The mortgagee sub- 
sequently brought a suit against B and relied on the 
payment made by A to save tbe suit from limita- 


ion * 

Held, that A and B were joint contractors within 
the meaning of s. 21 (2),' Limitation Act,- which, 
therefore, applied to the case and the mortgages 
could not rely on payment by A to aave limitation 
againet B. Muthu Ohettiar v. Muhammad Hussain’ 
la and Thayammal v. Muthu Kumaraswami Ohettiar 
3), referred to, Narasimha Rama Iyer v. Ibrahim : 
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(3) and Lokhanda Naiko v. Lokhono Naiko (4), dis- 
tinguished. 

8. ©. A against the decree of the Sub- 
Judge, Ohingleput, in A. S. Not 30 of 
1934. 

Mr. V. S. Rangachariar, forthe Appel- 
lants. 

Mr. M. S. Venkatarama Iyer, for the 
Respondent. 

Judgment.—The only question for deci- 
sion in this appeal is whether the payment 
of the suit mortgage on November 16, 
1926 by defendant No. 13 saved limitation 
as against defendant No. 12. Ths learned 
District Munsif held that it did not and 
the learned Subcrdinate Judge, disagree- 
ing with him, held that it furnished the 
start of a fresh period of limitation and 
that therefore tbe suit was not barred. 
Defendants Nos. 13 and 12 are purchasers 
from the original mortgagors. Defendant 
No. 11 had purchased a portion of the 
hypotheca before and defendants Nos. 12 
and 13 purchased one-half of the rest. .De- 
fendant No. 11 was exonerated during the 
trial and with regard to defendant No :3, 
it was found by the learned District Munsif 
—and the learned Subordinate Judge agreed 
—that the payment made by him on 
November 16, 1925, was accepted by the 
mortgagee in full satisfaction of the mort- 
gageo's claim against defendant No 13. The 
learned Subordinate Judge says: 

“Was the amount received by plaintiff from 
defendant No 13 in full eatisfaction of the claim 
so far as* he is concerned or no? I find that plasin- 
tiff received it in full quit in view of the language 
of Ex. A-| (which is the endorsement of payment), 


I agree with the District Munsif on the point. It 
would therefcre,” 

the learned Subordinate Judge goes on 
to say, 

“be inequitable to allow plaintiff to proceed against 
defendant No. 13 again from whom the full amount 
which he had agreed to pay by his sale deed with 
interest has been received.” 


Now, it has been held by two Benches 
of this Court, vide Muthu Chettiar v. Muham- 
mad Hussain, 55 Ind. Cas. 763 (1) and 
Thayammalv. Muthu Kumaraswami Chettiar 
(2) that the expression ‘joint contractors’ 
in 8, 21 (2), Limination Act, includes co- 
mortgagors. Defendants Nos. 12 and 13 ın 
this suit are, as I have already said, pur- 
chasers of approximately one-half of the 
hypotheca from the original mortgagors, 
each purchased the share belonging to one 
of the original mortgagors. In View of 
this fact and also in view of the finding 

(1) 45 Ind. Oas. 783; A I R 1920 Mad. 418, 

(2) 53 M 119; 121 Ind- Oas. 858; A IR 1929 Mad 
°81:57M L J 588; 30L W677; Ind. Rul, (1980). 
Mad. 286, l < Ks pai a 
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that the mortgagee definitely accepted the 
payment made by defendant No. 13 in full 
quit of what was due byhim, itis pecn- 
larly appropriate in my opinion to say in 
this case that defendants Nos. 12 and 13 
are joint contractors within the meaning of 
‘gs, 21 (2). This is a case in which not 
only by construction or implication but in 
‘actua] faet the purchasers have taken over 
the contract made by the original mortga- 
gors with the mortgagee. My attention 
has been drawn to the case in Narasimha 
‘Rama Iyer v. Ibrahim (3) which was referred 
to in the case in Lokhanda Naiko FV. 
Lokhono Naiko (4). Inthe first case 
Thiruvenkatachariar, J. held that co-heirs 
of a single debtor are not ‘joint contractors’ 
within the meaning of 8. 21 (2), Limitation 
Act, and in the latter case Ourgenven, J. 
held that the descendants of a deceased 
mortgagee are not joint contractors. The 
facts of the present case are, however, quite 
different. It is quite intelligible that co- 
heirs of a single debtor should not be teld to 
be joint contractors with the original creditor, 
and in the case decided by Ourgenven, J. 
there is nothing to indicate that the 
purchasers with the concurrence of the 
mortgagee had taken over definite shares 
of tke liability under the original mort- 
gage. It appears to me quite clear that 
5. 21 (2), Limitation Act, applies to this case, 
and therefore, the decisicn of the learned 
Subordinate Judge is wrong I set aside 
the decree passed in appeal and .restore 
the decree of tke learned District Munsif, 
holding that the suit as against defen- 
dant No. 12 was barred by limitation. The 
appellants will recover their costs from the 
respondent in this Court and in the lower 
Appellate Court. 
No8. Appeal allowed. 


_ (3) 56M Ld 630; 118 Ind. Oas, £03, AIR 1929 
Mad, 419; (1939) M W N 146; 29 L W 789; Ind. Ral. 


(1929) Mad. 798 
(4) AI R 1930 Mad. 738; 127 Ind. Oas, 641; Ind, 


Rul (1930) Mad. 1035. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 42 of 1936 
August 25, 1937 
7 BARLRRH AND MOK. LIN, JJ. 
GURUSHANTAPPA SHANKERAPPA 
UMBARJ E— APPBLLANT 


versus - 
NAGAPPA BANDAPPA KADADI 
— RESPONDENT 
Set-off—Equitable—A person holding decree against 
another~Sust by judgment-debtor against him— 
Pending suit, decree-holder assigning decree to third 
person—Hzecution taken out by assignee—Judgment-, 
debtor getting decree against his decree-holder— 
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Whether can claim set-off against assignee’ ji 
Otvil Procedure Code (V 1908), i 190 PL vs 6 
O.XXI,r 29. anh 
_ R obtained a decres against G who subsequently 
instituted a suit against R. Pending this suit R 
assigned his decree to another persin The assignee 
applied for execution, During the cxecution pro- 
ceedings G gota decree against R and claimed a 
set-off for the amount of the decres against the claim 
of the assignee : 

Held, that though G could not succeed on the 
plea of legal set-off, he was entitled to equitable set- 
off. Assignee’s ignorance of the facts of the case 
did not give him an overriding equity. He ought to 
have made enquires as to G's rights. 

L. P. A. from a decision of Mr. Jus ice 
W assoodew, In F. A. No. 2-0 of 1934. 

Wassoodcw, J.—On December 14 1995 

one Revansiddappa and another Shidram- 
appa obtained a decree on an award against 
the appellant Gurosbantappa for Rs. 27.910, 
On August 6, 1929, the decree-holders 
assigned the decree to the respondent 
Nagappa Bandappa Kadadi in -consideration 
of a claim by the latter against them. Prior 
to that assignment, the appellant Guru- 
ehantappa in 1926 had filed a suit to recover 
a sum of money against the assignors. 
Whilst that suit was pending, on September 
27, 1933, the assignee applied in execution 
of the decree. Notice of that execution was 
given to the judgment-debtor- appellant, and 
in November 1933, hesubmitted h'g defence, 
contending therein inter alia that the 
assignment was collusive? and that set off 
should he allowed for the claim in the 
decree which was likely to be passed in 
the pending snit, of which the assignee had 
notice. Toat sait was decided in favour of 
the appellant, and a decree for Rs, 15,249 
was passed in. his favour on January 8, 
1934. At that time, the . assigned decree 
was not executed, and the judgment-debtor 
applied for a set-off in respect of his decree. 
That application was refused. by the Court 
below.on the ground that the judgment~ 
debtor's equity was notin existence at the 
date when the application fcr execution 
was, made, and that the assignee had no 
Notice “of. the would-be right of set-off”, 
Against that order, Gurushantappa has 
appealed. 
- The question which arises for determina- 
tion is whether the decree obtained by’ the 
appellant against the assignors in the suit 
which wa8 pending at the date of the 
assignment and which had ripened intoa 
decree before the assigned decree was exe- 
cuted, can be set-off against the claim under 
the assiened decree. That question has to 
be decided by reference to the provisions ‘of 
s. 49, Civil Procedure Ogde. According to 
that section ` j 
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“every transferee of a decree shall hold the same 
subject to the equities (if any) which the judgment- 
debtor might have catered against the original 
decree-holder." 

Reading that section, without reference to 
authority, it seems tome that its language 
is susceptible of the construction that the 
assignee will hold the decree assigned, 
subject to the equities (existing) if any, 
which the judgment-debtor (at the date of 
the assignment) might have enforced 
against the original decree-holder. It seems 
to me that the words “equities (if any)” are 
referable not to the future or possible 
equities but equities which existed when 
the assignment took place. Oomparing 
those provisions with the analogous provisions 
of s. 132, Transfer of Property Act, which deals 
with the liability of a transferee of an action- 
able claim, there is considerable difference 


in the language used. It appears that a’ 


transferee of an actionable claim is not 
placed on the same footing as an assignee of 
a decree. . 

The contention which the „learned 
Counsel has pressed in regard to the inter- 
pretation of s. 49 is thatthe assignee stands 
inno better position than the assignors, 
and asthe latter would have been obliged 
to yield to the claim of set-off of the appel- 
lant if the decree were not assigned, the 
assigoee cannot resist the claim. In short, 
the argumént proĉeeds on the bnsis that the 
expression “subject to tae equities (if any)” 
is not confined tothe equity existing at the 
time of the assignment. Reference has beén 
made to Monmohan v. Dwarka Nath (1) to 
show tbat it is not necessary that the as- 
signee should have notice of the claim of 
the judgment-debltor. The direct authority 
on the point relied upon for the appellant 
is Kristo Ramani Dassee v. Kedar Noth 
Chakravarti (2). In that case, the decree- 
bulder after the decree was partially 
satished executed an assignment thereof in 
favour of a third party. Prior to the date 
of the assignment, the judgment-debtor 
instituted a suit against the agsignor as well 
as the assignee, and ultimately obtained a 
decree against both of them. Upon a ques- 
tion arising whethcr the judgment-debtor 
was-entitled to set-off his decree against the 
unexecuted portion of the decree which had 
been assigned, it was observed as follows 
(p. €22®) : 

“A right to set-off the amount of one decree against 
another was repeatedly referred to as an equity affect- 


ing the latter ree in the decisions of tnis Oourt 
(1)12 0 L J 312,7 Ind Oas, 55. 
(2) 16 O 519. 
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prior to the Oode of 1877, which for the first time 
enacted s 233. In whatever mode that equitable 
right could be made to operate as against the holder 
of the decree, we think it must be allowéd to operate 
against his assignee with notice of the existence of the 
pending suit.” 

When the decree of the judgment-debtor 
was passed against the assignée as well as 
the assignors, there could be no question 
that the judgment-debtor's claim -to set-off 
could be enforced against,the assignee 
under O. XXI, r. 18, of the Oode. But it 
seems that the judgment proceeded as if 
that aspect of the case did not affect the 
merits of the contention of the assignee that 
a set-off could not be claimed against him. 
Their Lordships examined the relevant 
provisions of the Code to hold that the 
assignee was liable, because when the as- 
signment was made he knew perfectly well 
of the existence of the suit. If I may 
say so, with extreme respect, I am unable 
to follow, upon the statement of facts, the 
Teasoning why notice of the pending suit 
affected the assignee'’s obligation, unless it 
was recognized that all the incidents of 
equitable rights attached to the assignment 
of a decree. 

In a later judgment of the same Oourt in 
Nagendra Nath Roy v. Haran Chandra 
Adhikary (3) which is a judgment of a 
Division Bench, the case in Kristo Rimani 
Dassee v. Kedar Nath Cha'ravarti \2) was 
referred to, but the ratio was nct examined 
for application to the facts of that 
case, apparently on the erroneous assump- 
tion that the illustrations given by Sir 
Dinshah Mulla in his Commentary on 6. 49, 
Civil Procedure Code, were part of the 
section, and that Illus.2 was taken from 
that case. However, so far asthe actual 
decision went, it was held that the mere 
claim for restitution was not an equity, 
which was available tothe judgment- debtor 
ages the assignee. The only point upon 
which Kristo Ramani Dassee v. Kedar Nath 
Chakravarti (2) has been relied upon is that 
a pending suit isan equity whichis available 
to the judgment-debtor. It seems to me 
illegitimate to construe the term “equity” in 
8.49, asan equity not existing at the time 
of the assigament; and in my view, a 
pending suit is not such an equity. The 
appellant's construction is bound to lead to 
unfair result, The transferor might defeat 
the assignee by creating claims after the 
assignment, either collusively or otherwise. 
It is true that in certain respects the assignee 
would be in a better position than the 


(8) 87 OW N 758; 149 Ind. Oas. 987; AIR 1983 
Cal. 865; 6 R O 684, 
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assignor, &nd that the transferor might 
fraudulently and collusively defeat the 
judgment-debtor’s claims if tuture and pos- 
sible equities were not enforced against the 
transferee. As against fraudulent and col- 
lusive transfers, the law provides a remedy, 
and Idonot think that that should be 4 
ground for incorporating in the section 
words which ase not there. 

It has been argued that having regard to 
the provisions of O. XXJ, r. 18 of the Code, 
the equities could only be adjusted when 
an application is made to the Oourt for 
execution, and that the rule postulates the 
existence of cross decrees when the claim 
is made. Now, here, the assigned decree 
was obtained before the judgment-debtor 
had filed the suit ; and although when the 
assignment tock place, the suit was pending, 
no’ decree was passed at the time when the 
assignee applied for execution. There was 
no cross decree in existence at the time of 
the application for execution. Ifthat was 
the position at the date when the equities 
had to be adjusted, I donot see how it could 
be altered because subsequent thereto the 
judgment-debtor iad obtained the decree 
against the assignors. In Srinizassa V, Ven- 
katarama (4), the decrees were in existence 
atthe date of the assignment. The case of 
Chuni Lalv. Gulzaot Lal (5), gives no 
reasons for holding that an assignee is 
subject to every claim made against the 
assignor subsequentto the assignment. It 
is dificult to apply the principles underly- 
‘lng the provisions of s. 132, Transfer of 
Property Act, to the case of an assignment 
of a decree in all respects. Even under 
those provisions the future and possible 
equity could not be enforced against a trans- 
feree of an actionable claim. In my view, 
theequity which could he enforced against 
the transferee under s. 49 of the Oode is 
the equity which had already been in ezis- 
tence, and the mere pending suit is not 
such an equity. Undcubtedly, if it had 
existed atthe date of the assignment, it 
would be immaterial whether the assignee 
had no notice of the equity against the 
transferor. Therefore, 1 think, the lower 
Court wae right in not allowing the claim to 
set-off, and 1, therefore, dismiss this appeal 
with costs, 

Messrs. H.C. Coyajee and B. G. Rao, for 
the Appellant. - 


í (4) A I R 1933 Mad, 215; 145 Ind, Cas. 767;6 RM 
29 - 
(55 A IR 1824 Nag. 46; 75 Ind, Oas. 752: 19N L 
164. ` oo 
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Messrs. G. C. O'Gorman and B. M. 
Kolagate, for the Respondent., 
Judgment of Letters Patent Appeal. 
Barlee, J-~In a partition suit between 
three -brothers Revanshiddapppa Shidram- 
appa and Gurushantappa, certain property 
was awarded to Gurushantappa, and the 
two others, Revanshidappa and Shidram- 
appa, obtained a decree for about Rs. 30,000 
against him. The decree was made in De- 
cember 1925. Revanshidappa and Shidram- 
appa did not relinquish Gurushantappa’s 
share, and he sued them for rent and mesne 
profits and obtained a decree for Rs. 15,000 
odd. His suit went on from 1926 to 1934. 
In 1929, whilstit was pending, Revanshid- 
appa and Shidramappa assigned their rights 
to recover Rs. 30,000 from him to one Nag- 
appa; and in September 1933, Nagappa 
filed a darkhast. In reply Gurushantappa 
asked fora set-off of the amount which he 
was claiming against Revanshiddappa and 
Shidramappa though he had not then 
obtained a decree. The execution matter 
was not decided till August 1934, by which 
time he had obtained a clecree. The Subor- 
dinate Judge then rejected his claim toa 
set-offand he failed in appeal to this Court. 
He has now filed a Letters Patent Appeal 
and the only question for decision is whe- 
ther he is entitled to a set-off. Section 49, 
Oivil Procedure Code, provides that every 
transferee of a decree “shall hold the same 
subject to the equities, if any, which the 
judgment-debtor might have enforced 


against the original decree-holder.” It was 


contended inthe lower Gourt that since 
Gurushantappa has obtained a decree which 
he could now set-off against the assignors 
had the partition decree not been assigned, 
he has 8 legal right to claim a set-off against 
the assignee. Mr. Ooyajee has pressed this 
view on us relying on the difference between 
the wording of 8.49 of the Code and the 
corresponding section in the Transfer of 
Property Act, s. 132. But s. 49, quite clearly 
means that an assignee holds subject to 
equities which the judgment-debtor might 
have enforced against his assignor, had the 
assignor chosen to execute his decree in- 
stead of assigning it, and that amounts to 
saying that he holds subject to equities 
existing at the date of the assignment. We 
agree with Wassocdew, J. that Gurushant- 
appa must fail if he has nothing but a 
legal set-off to plead. 

We Lave to seethen whether Gurushan- 
tappa had any equity ageinst the assignors 
at the date cf the assignment »which he 
can now set up; and if so, whether the 


aie 
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assignee has an overriding equity, Mr. 
Ooyajee is claiming something in the 
nature of an equitable set-off which, ac- 
cording tothe case cited in Mulla in the 
note in O. VIM, r. 6, has been recognized in 
India. He has referred us to two cases by 


way of illustration. In Krista Ramant 
Dassee v. Kedar Nath Chakravarty 
(2), the facts were somewhat similar 


to those in our case. A and B had obtained 
a decree against K and T. After the decree 
had been partially satisfied, A and B 
assigned it to D. Priorto the date of the 
assignment, K and T' had instituted a suit 
against A, Band D and ultimately obtain- 
eda decree against them. It was held 
that K and T were entitled to set-off 
their decree against the unexecuted por- 
ticn of the decree which had been assigned 
to D. In the judgment their Lordships re- 
lied on e. 243, Oivil Procedure Code of 1882, 
WI is now O. XXI, r. 29. It provides 
that : F 

“Where a suit is pending in any Oourt against the 
holder of a decree of such Oourt, on the part af 
the person against whom the decree was passed 
the Court may, on euch terms as 10 security of 
- otherwise, as it thiiks fit, stay execution of the decree 
until the pending suit has been decided ” 

And they wentcn to say that as D had 
taken an assignmen: of the dccree she must 
have known perfecly well of the existence 
of the suit against herself and her assignor, 
and in consequence that the judgment- 
debtor had an 

“equitable right which could be made to operate as 
against the holder of the decree and against the 
sees is with notice of the existence of the pending 
BULL. 

This judgment then recognizes an equi- 
table right created or recognized by r. 29 
and the possibility of an equity in favour 
of an assignee. 

The second case is the recent Privy Ooun- 
cil decision in Hazariram Marwari vV. 
Bansidhar Dhandanta (6), wherein the 
judgment-debturs were allowed to set-off 
against a claim made to execute an assign" 
ed decree—a decree which had not been 
obtained by them till after the assignment 
-—-on the ground that the two decrees relat- 
ed tothe same transaction, to avoid circuity 
of proceedings. Apparently the principle 
adopted in the High Court of Patna, from 
which the appeal had been made, was not 
challenged for there is nothing on the 

point in the judgment. The judgment-deb- 

(8) 39 Bom. LR 369; 166 Ind. Oas 653; A IR 1937 

P 0 39; 64 I A 67; 16 Pat. 127; 1937 O LR 65; 
1937 A L R 117; (1937) O W N 150; 9 R PO156; 
3 B R289; I8 P L T 137; 45 L W198; G93 1M L 
J 254; (1947) M W N 248: 41 OW N4489: 650 LJ 
56; 937) AL J 553 (P O} 
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fore, to set-off his decree. 
to decide whether the assignee’s ignorance 
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tors had purchased a share of a village and 
had discharged two security bondg charged 
on it. The sale was set aside; the estate- 
holder sought restitution of the land with 
mesne profits and the purchasers sued for 
the amount spent by them to discharge the 
bond. The estate-holder or his representa- 
tives obtained a decree first and assigned 
it before the auction-purchasers had obtain- 
ed theirs and the case arose on an applica- 
tion being made for execution by the 
assignees, since the purchasers sought a set- 
off. These cases show that an equitable 
set off can be and has been recognized in 
India ; in fact that the right of a judgment- 
debtor to ask fora stay under r. 29, is an 
equily which binds an assignee In our 
case ıt cannot ba doubted that the Ccurt 
would have granted Gurushantappa a stay 
in 1929 had his brothers sought to execute 
their decree without allowing him time to 
obtain a decree in his suit. His claim was 
no more than that they should be compelled 
to give fuil effect to the partition decree 
by paying him mesne profitsin respect of 
his share whica they had wrongfully with: 
held. Thus both decrees aroseout of the 
one transaction and no Court of Equity could 
have rejected his request. We agree then 
with the learned Oounsel that the assignee 
took the decree subject to Gurushantappa’s 
equitable right to have execution stayed 
until his suit had been decided and, there- 
It only remains 


of the facts of the’case gives him an over- 
riding equity. It is contended that his 


‘ignorance is immaterial; but a bona fide 
purchaser for value without notice always 


obtains consideration in a Court of Equity, 
However, wedo not think that his equity 


is the stronger for if he bought in ignor- 
ance, it must have been because he neglect- 


ed to make inquiries. The decree was one 


which gave rights to Gurushantappa and 


it was incumbent on the assignee to inquire 


whether Gurushantappa’s claims under it 


had been satisfied. For these reasons we 
allow the appeal with costs throughout. 
D. Appeal allowed. 
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lower Appellate Court —Judgment showing superfict- 
ality on face of it—Judgment can be revised—Insol- 
vency~~Armulment— Primary burden of proof is on 
Receiver” or petitioning creditor—-Person seeking 
annulment must produce prima facie proof— 
Bub nt attitude of other side is most tmportant 
in Sabatino truth—Fraudulent transaction—~Fraudu- 


‘lent nature con scarcely be proved by direct evidence ` 


“—Circumstantial evidence ts found’ in conduct of 
parties—Court must examine carefully all surround- 
tng circumstances. P ee 
ere the judgment bore signs of superficiality 
on the face of it and there was no real consideration 
of the evidence at all but what the Court did was 
to seize hold uf a rule of law about the burden of 
proof, a rule which incidentally loses most of its 
` Significance when there is evidence for consideration 
and then to seize hold of two or three su cial 
points in the case and rest content with that: 
_ Held, that the judgment could be interfered with 
in revision. 

It can be inferred from the usual course of 
human conduct that a party who has evidence in his 
possession favourable to his case will not fail to 
produce it, This principle is particularly impor- 
.tant in Insolvensy proceedinga where the primary 
burden of proof is on the Receiver or the petitioning 
creditor while knowledge ofall the essential facts 
is usually with the other side. This does not mean 
that the primary burden can be abrogated. Of 
course the person seeking annulment must produce 
poma facie proof before he can hope to succeed, but 
aving done so, the attitude of the other side is of 
the utmost importance in judging the truth of his 
story and his good faith. [p. 432, col. 2.] 

It has to be borne in mind that the fraudulent 
nature of the transaction in insolvency cases can 
scarcely ever be proved by direct evidence The 
petitioning oreditor or the Receiver has to rely on 
circumstantial evidence in most cases, and usually 
that is to be found only in the conduct of the 
parties. It is, therefore, more than ever the duty of 
the Court carefully to examine allthe swrrounding 
circumstances; and in any case if a Judge considers 
that the burden of proof lies ona particular party 
it is incumbent on him at least to examine the facts 


` on which that party's case is based. 


t, 


fy 


“Bo annulled it. 


A. for revision of the order of the Oourt 
of the District Judge, Nagpur, dated June 
20, 1936, in Misc. O. A. No. 47 of 1935 out of 
Pare eae Oase No. 281 of 1931, dated May 

» 1930. 

Mr. R. R. Dandige, for the Applicant. 
a A. R. Kulkarni, for Non-Applicant 

o. l. 

Order.—On November 4, 193], one Gan- 
pat applied for being adjudged insolvent. 
About a year before namely on November 
29, 1930, Ganpat mortgaged his entire pro- 
perty to Umrao, the non-applicant, before 
me. Two of Ganpat’s creditors filed appli- 
cations for annulment of this mortgage. 
One of them is the applicant here and the 
other has been added as the 2nd non- 
applicant. The first Court after consider- 
ing the evidence came to the conclusion 
that the transfer was a fraudulent one and 


versed this decision- and upheld the mort- 
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gage. The creditor Kisangopal whose 
application was being considered, applies 
to have that order revised under s. 75 of the 
Provincial Insolvency Act. 

The question decided was of course one 
of fact and ordinarily there would have 
been no ground for interference, but the 
judgment of the lower Appellate Oourt 
bears signs of superfluity on the face of it 
and I am not satisfied that the learned 
Judge has examined the evidence and 
applied his mind to it. I want to make it 
clear that this is not because he has not 
Written as much as he might have about 
the matter, or because he has not actually 
referred to this piece of evidence or that. 
None of that would vitiate his judgment. 
In fact even if it was clear he had over- 
looked some of the evidence or had omitted 
to consider it, even then I would not have 
interferred if there had been a fair and 
substantial consideration of the case and I 
was satisfied that the evidence omitted from 
consideration would not be likely to have 
influenced his decision. But here there has 
not been any real ccunsideration of the 
evidence at al]. All that the learned Judge 
has done has been to seize hold of a rule of 
law about the burden of proof, a rule whicn 
incidentally loses most of its significance 
when there is evidence for consideration 
and then to seize hold of two or three 
superficial points in the case and rest con- 
tent with that. That is not what an Appel- 
Jate Judge is there for, especially when he 
is reversing a well-considered finding of a 
lower Oourt. ; 

The judgment, as I say, bears signs of 
superfluity on the face of it. ‘Lhe body of 
the decision is contained in the second 
paragraph of the judgment, and consists 
of 30 typewritten linee; of these 30 lines 
8 are devoted to a criticigzm of the lst 
Court on & point on which it had cri- 
ticised the transferee non-applicant for not 
producing certain documents. In dealing 
with this the learned Appellate Judge 
states : 

“it appears to me, however, that the Judge has 
lost sight of the fact that the app an. had men- 


tioned these documents in his list of documents 
relied on,” 


There is nosuch list. Oounsel on both 
sides have carefully searched the record, 
so has my reader and so have I 

It is also evident from another sentence 
in the’ judgment relating tv the same 
matter that the learned Judge is relying 
propositiga of law, 
namely, the one enunciated by their Lords 
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ships of the Privy Council in Bilas Kunwar 
v. Desraj Ranjit Singh (1), and followed by 
me in Premraj v' Nathmal (2). But what 
has been overlooked is the important 
words “not forming any part of his case.” 
The claim in the case before their Lord- 
ships was for possession of a house which 
the plaintiff said she owned. Her case 
was that she had let it out to the defen- 
dants at a monthly rent and that when she 
ave them uotice to quit, they refused to 
do so. The defendants denied that they 
were tenants and claimed the house in 
their own right. The plaintif did not pro- 
duce her account books. There was no 
allegation that she had a set of books 
relating particularly to this house; all that 
was claimed was that she had accounts 
relating to her general estate, but the 
High Court drew an inference adverse to 
her hecause she had not produced these 
accounts. Their Lordships of the Privy 
Council pointed out that there was nothing 
to indicate that these books, if produced, 
would have contained entries relating to 
this house. They said that they may or 
may not have done so, but considered the 
possibility a very remote one—because it 
is Quite possible for a person to keep a set 
of accounts relating tohis cr her general 
estate, which would ordinarily be managed 
by an agent, and yet keep no account of 
the rent of a housc which he or she lets 
out herself. In these circumstances, cf 
course, no adverse inference could be 
drawn. Before that can’be done, it must 
be established, either directly or by rea- 
sonable inference, that the document 
withheld does in fact relate to the case of 
the par.y withholding it. 
`- When, however, the documents do relate 
directly to æ party's case, the position is 
very different. Then even though the 
burden of proofis on the other side, an 
adverse inference can be drawn. What 
is usually overlooked in these cases is the 
decision of their Lordships in Murugesam 
Pilldi v. Gnana Sambandha Pandara 
Sannadhi (3) 
“A practice has grown up in Indian Procedure 
of those in possession of important documents -or 


(1) 37 A557 atp. 566; 30 Ind. Oas. 299; A I R 1915 
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information lying by, trusting to the abstract 
doctrine of the onus of proof, and failing accordingly 
+o furnish to the Oourts the best material for its 
decision. With regard to third parties, this may 
be right enough; they have no responsibility for 
the conduct of the suit; but with regard to the 
parties to the suit it 1s, in their Lordships’ opi- 
nion, an inversion of sound practice for those 
desiring to rely on a oertain state of facts to with- 
hold from the Court the written evidence in their 


- possession which would throw light upon the pro- 


POGLELON ....ccrsccssecerec best assistance to a Oourt 


of justice would have been a serutiny of these 


_documents, and their Lordships feel-fres to conclude 


that if they had been by their entries confirmatory 
of the defendants’ view, the defendants would have 
brought them into Court This part of the case, 
which in their Lordships’ view is of considerable 


. importance, is not referred to in the High Oourt.” ~ 


Apart from the fact that it can be in- 
ferred frcm ihe usual course of human 
conduct that a party who has evidence in 
his possession favourable to his case will 
not fail to-produce it, the matter can also be 


- looked at- from the point of view of s. 106 


of the Indian Evidence Act. I might add 
that this principle is particularly import- 
ant in Insolvency proceedings where the 
primary burden cf proof is on the 
Receiver or the petitioning creditor while 
knowledge of all the essential facts’ is 
usually with the other side. Ido not mean 
by this that the primary burden can be 
abrogated. Of course the person seeking 
annulment must produce prima facie 


. proof before he can hope to succeed, but 
‘having done so, the attitude of the other 
“side is of the utmost importance in judg- 


ing the truth of his story and his good 
faith. Ido not deny that all these matters 
are ordinarily one of fact but when, as 
here, the question has really been decided on 
the burden .of proof alone’ and everything 
else brushed aside as of little or no con- 


sequence, interference is called for. 


The documents in the present case dis- — 
tinctly relate to the transferee's case. ‘Lhe 
consideration of the mortgage which the 
creditor was seeking to annul was not paid 
in cash and consisted of three parts: 

Rs. 1,221 being the sum due to the trans- 
feree himself by the mortgagor ; 

Rs. 5:9 due to one Santosh; and 

Rs. 800 to one Lahanoo. 

These two persons are related, or rather 
connected by marriage to the insolvent. 
The transferee undertook to pay off their 
debts and says he actually did so. In his 
statement dated July 11, 1934, he says that 
the moneys due to these two persons were 
due on promissory notes which were given 
over to the insolvent. In his examination 
as a witness he amplifies this by stating 


. that these Promissory notes, which he now 
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calls receipts, (obviously a slip of the 

tongue) were handed over to him and that 

he then toek: them and handed them over 

to his mortgagor, the present- insolvent. 

For his own- protection be took two fresh 

receipts evidencing the payments he made 

to Santosh: and Lahanoo. These are the 

receipts: which he-did not: produce at the 

beginning of the proceedings and about 
which the 1st:Oourt very rightly commented. 

When he himself was being examined as 
the'very hast witness in the case, he pro- 
duced a receipt purporting to be executed 
by Santosh and said that. he had: lost the 
other. 


Lahanoco was net examined.in the case at 
all and Santosh-who was examined by-the: 
petitioning creditor as A, W. No. 3 was-not: 
asked a single word about this or any 
other receipt; also when asked: about: the. 
promissery note upon the strength of. which. 
the insolvent‘is said to haye advanced him' 
the money; he denied that he. had executed 
any document at-all: not even a receipt. 
“I took-no receipt-from the insolvent -for: 
the Rs. 800 at all or any-bond, etc.” 

All these significant fatts. which, the 
learned trial Judge examined with care 
and ‘which he- refers to in. his judgment 
are brushed aside- in the Appellate-Court, 
not because, om. careful’ survey of the 
evidence the learned Judge considered 
that-the word ofthe transferee was believ- 
able in spite of these’ defects—I- could not 
have interferréd ‘if that had been the: case— 
but as an abstract matter of, law. because 
the burden of proof lay on the. other side. 
All that the learned: Judge says .about the 
evidence is this : 

.“Santosh himself was examined as a witness by 

the respondent as A. W. No. 3, and he supports, the 
appellant's contention as far asthe money paid to 
N is concerned. He has not- been declared 
hostile, which remark also applied to the evidence 
of the insolvent himself as A, W. No.2. Although 
the insolvent may be related to Santosh and 
Lehanoo who benefitted from the mortgage-déed he! 
does not appear to be related to- the appellant. 
Relationship in itself is not sufficient to prove a 
document between relations to be fraudulent or 
bogus. Ican see no reason therefore for coming to 
ths conclusion that the mortgage deed is a fictitious 
document.” 


It is impossible to accept a judgment of 
this kind as legal. 

It has to be. borne in mind that the 
fraudulent nature of the transaction in 
insolvency cases can scarcely ever be 
proved by direct evidence. The petitioning 
creditor or the Receiver has to rely on 
circumstantial evidence in most cases, 
and usually that is to befound only in the 
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conduct of the parties. It is, therefore, more 
than ever the daty of-the Uourt carefully 
to examine all the surrounding circum- 
stances; and in any case if a Judge con- 
siders that the burden of proof lies ona 
particular pariy, it is incumbent on him at 
least to examine the facts on which that 
party's case ig based. It is not enough to 
say that a couple of witnesses who belong 
to the other side but whom he has been 
forced to call as his own because the 
burden of proof lies on him support his 
opponent; Of course they will, but that 
is not the question at issue. What has to 
be determjned is whether they are telling 
the truth: whether the facts elicited and 
their own conduct show that their story is 
false, and this can only be determined by 
a careful consideration of the entire evi- 
dence ; not from a couple of stray sen» 
tences in their depositions. 

In the’ present case we find that the trans- 
feree did‘not produce important dosumen- 
ary evidence in support of his case at 
the proper stage and we also find that the 
man who is supposed to have executed 
one of these documents was not asked a 
word about it in his evidence, We also 
find: a serious contradiction between 
Santosh on the one side and the transferee 
dnd the insolvent on the ofher about the 
nature of the loan which Santosh’'is said 
to have advanced to the insolvent. We 
find in addition that neither the trans- 
feree nor the insolvent are giving the 
Court that assistance which it is entitled 
to expect. 

Where did the transferee get all this 
money from? e does not attempt to 
enlighten us and yet the witnesses who 
had- preceded him tell us that he is not 
a money-lenoder, that he is a man of little 
status, that he was not in" a position to 
advance these sums (Pilaji A. W. No. 9), 
that he was not in a position to obtain a 
loan on credit (Motilal A. W. No. 4) and 
that.he-cannot even pay -off his own debts. 
Thus Gopal A. W. No. 1 states: that he has 
owed the: shop of Bhagwatram: Mohanlal 
Rs. 63 since 1929 on his own account, and 
Rs: 263 along with another Bhola “since. 
3 years", which takes us back to 1931. 
In spite of continual dunning he has not 
paid. Motilal A.W. No.4 states tha. he 
borrowed. Rs. 25 from. Meghraj Kundanmal 
on September 17, 1931, Rs. 45 on October 
30, 1931, another Rs. 25 on October 1, 1932, 
and ‘Rs. 40 on October 21, 1932, by pledging 
his ornaments.- Itis true these sum§ have 
been:repaid,-.but a man who is driven to 
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pledge his property continually for the sake 
of petty suma like these, cannot be worth 
much. These are all independent wit- 
nesses except Pilaji, who is interested and 
their evidence stands wholly unrebutted. 

Lahanoo and Santosh are in no better 
state. Gopal A. W. No. 1 tells ua that 
Lahanoo has owed his shop Rs. 1,000 on 
a mortgage since June 8, 1932 and another 
Rs. 500 since the Diwali of 1930. Pilaji 
A. W. No. 5 télls us that Santosh is also 
indebted to others though he does not give 
details. He alec says that Umrao the 
transferee ia a friend and neighbour of 
the insolvent, and that affords an ex- 
planation for his conduct in helping the 
insolvent in this matter. A. W. No. 5 
Pilaji tells us that the mortgage covers 
all the insolvent’s attachable property 
and the insolvent as A. W. No. 2is forced 
to admit that this is true. In these cir- 
cumstances I have not the slightest diff- 
culty in upholding the finding of the 
first Court about the fraudulent nature of 
the conveyance. 

Tallow the application. The order of 
the Appellate Court is reversed and that 
of the Ist Court annulling ihe transfer 
restored. Costs will be paid by the non- 
applicant transferee throughout. Counsel's 
fee Rs. 20, 


8. Application allowed. 
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his separate property, as joint family property; 
and it is equally possible for the family or the 
members of the family to prove that the considera- 
tion paid to Government for the grant originally 
proceeded from the family funds. In either of these 
cases though initially the grant was the separate 
property of the grantee, the property would acquire 
the character of joint family property in which, ac- 
cording to Hindu Law, the other co-parceners would 
be equally interested. aoe 

L was the common ancestor andgwas in possession 
of certain Sheri lands as a lessee from Government. 
After the death of L there wasa disruption of the 
family in the sense that the movable Property of the 
family was divided andthe sons of ecame 
tenants-in-common of the joint family property. When 
the original lease terminated, M, one of the sons 
obtained the lease from the Government. The patta 
showed on the face of it that the lease was granted to 
M for himself eo nomine and not as heir of anyone 
else, nor for the benefit of the family, subject to this, 
that Government reserved to themselves the right to 
resume the lands. The consideration for the grant did 
not come from the common chest; nor was the land 
thrown into hotchpot and treated as partof the joint 
family property. On the death of M, his sons obtain- 
edthe Sherilands on occupancy tenure on payment of 
occupancy price : f 

Held, that the sons of M could not be regarded as 
trustees holding the property in a fiduciary capacity 
and for the benefit of the family. 8. 90, Trusts Act, 
therefore did not apply. Dharma v. Keshav (3), 
distinguished. 

Once there is a partial partition sither admitted or 
proved, the presumption of law would be that it was 
a complete ition, and the burden would be on 
the party who says that the partition was partial 
to prove it. [p. 437, col. 1.) 

Amere demand for partition followed by a mere 
refusal, if nothing more, would not amount to ex- 
clusion. In order to prove exclusion, it must be 
shown that there was a deliberate conduct onthe 
part ofthe party alleging exclusion, to keep his cos 
sharer out of the enjoyment of the common property - 
and a complete denial of his right. . 

B.O. A, from. the. decision of the First 
Olass Sub-Judge, Ratnagiri, in Appeal 
No. 55 of 1930. ; l 

Messrs. A, A. Adarkar (in No. 841) and 
A. G. Desai (in No, 11), forthe Appellants. 

Mr. A. G. Desai (in No. 841), for Res 
pondent No. 1. Be 

Mr. A. A. Adarkar vin No. 11), for Res- 
pondents Nos. 3 to 5d. 

Judgment.—These are two cross-appeals, 
The question in Second Appeal No. 541 is, 
whether certain Sheri lands which were 
included in the suit by the plaintiffs as. 
being part of the joint’family property, 
were joint family property in which the 
plaintiffs had a share. The trial Gourt 
accepted the plaintifs’ claim, but the 
Appellate Court rejected it.” Unfortunately 
the judgment of the Appellate Court is 
somewhat meagie and does not clearly deal 
with the contentions raised by the parties. 

The family pedigree is‘set ont at p. 15 
of the record. Laxman was the common 


ancestor. He had four sens. The plaintiffg 


- 
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Claimed through the second son, Sitaram; 
and the, contesting defendants claimed 
through ‘the third gon, Mahadji. Now, it is 
common ground that, among others, Lax-* 
man was in possession of certain Sheri 
lands asa lessee from Government. There 
18 nothing to show when this lease termi- 
fee though the presumption seems to be 
that in 1883 the period of the lenge had 
come toan end. Itis well-known that the 
Sheri lands are Orown lands, and until 
1912 or 1913 they used to be leased out by 
Government to various persons as lessees, 
in order that the lands could be cultivated 
and developed. For this purpose the leases 
formerly used to be given for a fixed period, 
until some time towards the end of the 
nineteenth century the duration was in- 
creased, and it is borne out by decisions of 
this Oourt that these leases came to be 
made fora fixed period of 30 years. It is 
also clear that these being Orown lands, 
were resumable by Government on the 
termination of the period of the lease. In 
1883, Ex. 90 shows that a patta in respect 
of the suit Sheri lands was given by Gov- 
ernment to Mahadji; and in my opinion 
the rights of the parties in this case can 
only be determined upon the construction 
to be placed on the grant as contained in 
the patta. It is well-established that there 
18 nothing to prevent a member of a joint 
family from obtaining a grant from Gov- 
ernment for his own benefit: Katama 
Natchiar v. Rajah of Shtvaganga (1). 
Whether such a grant enures for the bene- 
fit of the family of which heis a member 
must, as their Lordships of the Privy 
Council have held, depend upon the terms 
of the grant: Sri Mohant Govind Rao v. 
Sita Ram Kesho 2). It is also open to 
such a person to treat, what initially was 

Beparate property, as joint family 
property ; and it is equally possible for the 
family or the members of the family to 
prove that the consideration paid to Gov- 
ernment for the grant originally proceeded - 
from the family funds. -In either of these 
- cases though initially the grant was the- 
separate property of the grantee, the pro- 
perty would acquire the character of joint 
family property in which according to 
Hindu Law, the other co-parceners would 
be equally interested. About this time 
there was a disruption of the family in 
the sense that the movable property -of the 
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family was divided. Thereisa clear admis- 
sion of the plaintiff to that effect in his 
evidence; and I think the learned Judge in 
appeal was right in holding that in 1883 
the sons of Laxman became tenants-in- 
common of the joint family property. 

The plaintiffs’ case, as made out in the 
pleadings and during the hearing of the 
suit, was that these Sheri lands originally 


‘belonged to the joint family of which 


Laxman was the head. On Laxman's death 
the property came to Mahadji, and he 
obtained a lease from Government as an 
heir of Laxman. Therefore, the property 
in the hands of Mahadji would be ancestral 
property. Subsequently, in 1912, Govern- 
ment passed a resolution, which is set out 
in Dharma v. Keshav (3) at p. 348*. The 
effect of that resolution was to authorize 
the district officers to transfer the Sheri 
lands to the persons mentioned in the resolu- 
tion, or persons answering the description 
set out in the resolution on full occupancy 
tenure, in consideration of such persons 
paying to Government the occupancy price, 
which was about twenty times the assess- 
ment. In 1914, by which time Mahadji 
was dead, Mahadji’s son Shankar and the 
son of his pre-deceased brother by name 
Mahadji Bhikaji were given these Sheri 
lands on occupancy tenure on payment of 
proper price by Government. Therefore, 
it was submitted on behalf of the plaintiffs 
that the property being ancestral in the 
hands of Mahadji, when his son and 
néphew obtained the full occupancy tenure, 
they must be considered to be trustees of 
such lands for the benefit of the family 
under the terms ofs. 90, Trusts Act (II of 
1882) read with Ill. (b) to that section. 

It was never the case of the plaintiffs 
that the consideration for the grant came 
from the common chest; nor wasit their 
case that the lands were thrown into 
hotchpot and treated as part of the joint 
family property. It follows from this that, 
if the plaintiffs fail to bring their case 
within the terms ofs. 90, Trusts Act, they 
must fail A somewhat similar question 
arose in the case to which I have referred, 


There it was held by Shingne, J. that s. 90 


would apply to tenants-in-common, who 
were members originally of a joint and 
undivided Hindu family. The plaintiffs, 
therefore, rely on thut case as an authority 
in support of their contention. The learned 
Appellate Judge has observed in his judg- 
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ment that the Sheri lands were leased for 
a period of thirty years in 1883 to Mahadji 
as. the heir of Laxman. In my opinion, 
that finding has no evidence in support of 
it. Exhibit 90, the patta which was granted 
to Mahadji, clearly shows on the face of. it 
that the lease was granted to Mahadji for 
himself and not as heir of anyone else, nor 
for the benefit of the family, subject to this, 
that’ Government reserved to themselves 
the right to resume the lands.. It is not 
disputed that at- the end of the lease the 
Sheri lands were liable to be surrendered 
by the lessee to Government. If. this is 
correct, then it follows that Mahadji became 
the direct lessee of Government and took 
the property for his own- benefit; and if 
after that his heirs enlarged the nature: of 
the tenure by reason of the resolution of 
1912, itis difficult to see how they can be 
treated to be holding that property in a 


fiduciary capacity and for the benefit of: 


the family. 

The principle underlying s. 90is, that no 
person who is in a fiduciary. position can 
make any profit.out of that position to the 
detriment of persons who are equally 
interested with himself in the property 
held by them all. In other words, a per- 
son, whois a. limited owner by reason of 
his position, must not utilize that position 
to obtain an advantage tothe detriment of 

co-owners. It is not necessary, in such 
cases that the other persons should make 
out that he obtained an advantage fraudu- 
` lently.or by misrepresentation, or by sup- 
pression of the true facts. All that s. 90 
says is, that if there is aperson in a-fidu- 
City relation to another, he cannot take 
advantage of that position sọas to gain 
something exclusively for, himself which he 
otherwise would not have obtained, or but 
for the position which he held. It is diffi- 
cult to see how, in a case like this, where a 
lease is made by Government.to a person 
eo nomine:and for himself, the principle 
of the section would apply. As I have 
stated, it is common ground ,that the lands 
belonged to Government. It was the sole 
prerogative of Government on the expiry 
of the lease to resume the lands and to 
give them cn lease to somebody else. 
Government were not bound to lease them 
either to the original lessee or to his heirs, 
The resolution, which is relied upon, is 
nothing more than a recommendation made 
by Government to the District Officers 
indicating that. as far as possible, the lands 
should be continued tothe original lessees 
or rather to the persons who were in actual 
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cultivation of them. But the distinction, 
which I am making, ig emphasized by the 
very Illustration on which reliance is" placed. 
The lilustration is in these terms : 
“(b) A village belongs to a Hindu family. A; one 
of its members, pays nagrana to : Government and 
thereby procures: his name to be entered as the 
Inamdar of the village. A holds the village for - 
the benefit of himself and the other members,” 


Therefore it is necessary for the plaing- 
iffs to establish, before the*case can be 
brought under s. 90, that this property 
belonged tothe family when Shankar and, 
Mahadji. Bhikaji obtained the grant of it. 
In my opinion they have failed to do sv— 
and that is clear from the patta. It is said 
on behalf of the appellants that certain bot- 
khat extracts, which were put in, support 
the case that the lease was renewed to 
Mahadjias an heir of Laxman; butif the’ 
lease was originally given to Mahadji eo 
nomine and for himself, a mere descrip- 
tion made. by a subordinate revenue officer 
in the botkhat or other revenue records, 
would not affect the nature of the grant 
in the title deed, namely the patta Ex. 90. 

In. the case before Shingne, J., the facts, 
again, were different from the facts in the 
present case. There it appears that the 
father of two persons had acquired a lease; 
On the death of the father the lease came 
to his twosons. The eldest sun then exe- 
cuted a kabuliyat in respect of his share in 
favour of the younger son. Then came 
the resolution ot 1912, as a result of which 
the, youfiger son making a false representà- 


. tion and by means of fraud succeeded in. 


obtaining 8 grant for himself alone from 
the. authorities. Atthat time there were 
disputes as regards the rights of the parties 
pending, which. were the subject-mattér of 
a- suit, and so when the order transferring. 
the occupancy tenure exclusively to` the 
younger son was made, it was provided 
that the order was without prejudice to 
the rights of the other son as well’ as his 
assignee, Nor was there any reservation 
in tavour of Government in that order. 
These facts clearly distinguish that case 
from the present one, apart from the fact, 
as l have indicated, that it is difficult to 
hold that on the facts of this case s. 90 comes 
into operation. Under these circumetances, . 
it seems to me that the view taken by the” 
Appellate Court with regard to the Sheri: 
lands is correct. This appeal fails and 
must be dismissed with costa. 

This brings me to the Cross Appeal No. 11 
of 1932 made on behalf of defendant. No..1. 
This is limited to two contemtions. The 
first contention~ was that the lower Courts 


* 
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were wrong in holding that there was no 
complete partition between the parties, 
and thet assuming that the partition was 
partial, they were wrongin throwing the 
burden of proof that there was a partition 
in the family upon the defendants. Now, 
~it is true, that once you have a partial 

rtition either admitted or proved, the 
presumption of law would be that it was a 
complete parfition, and the burden would 
be on the party who says that the parti- 
tion was partial. The question, therefore, 
‘js -whether there has been any miscarriage 
of justice by reason of a wrong .view being 
taken by the Courts: below with regard to 
onus. It does appear from the issues raised 
‘in the trial Oourt that the burden was 
placed upon the defendants; but itis clear 
from the issues raised in the Appellate 
Court that the burden was thrown on the 
plaintiffs, and the -finding cf the learned 
Judgein appeal was that the partition was 
partial, but that thereafter the parties 
continued to live as tenants-in-common. I 
do. not think therefore there is any sub- 
stance in this contention. 

The second point taken in this appeal 
is with regard to limitation. The appellant 
urged that on the evidence the Gourts 
ought to have held that since 1911 the 
plaintiffs were excluded from the alleged 
joint family property. Apart. from any- 
-thing else, it seems to me that whether 
there has been ornot an exclusion from 
the joint property, must be primarily a 
‘question of fact. The Courts below have 
considered the evidence. The trial Court 
has exhaustively gone into the question, 
referred tothe conduct ofthe parties and 
to the fact that some part at any rate of 
the common property was in possession of 
the plaintiffs, and thatthe plaintiffs used 
to go to the home of the family and live 
with other members, and come to the con- 
clusion that there was no exclusion. This 
finding was accepted by the learned Judge 
in appeal; and, in my opinion, no case is 
-made out why I should take a different 
view from that taken by both the lower 
Courts. But it seems to me that the 
mainstay of the appellant as regards this 
contention is an admission made by the 
plaintiff in his crossexamination. No 
‘doubt, as an admission, it would certainly 
bind him, but itis clear on the authorities 
‘that a mere demand for partition followed 
‘by a mere refusal, if nothing: more, would 
not amount to exclusion. In order to prove 
-exclasion, it must be shown that there was 
-a deliberate conduct on the part'of the party 


alleging exclusion, to keep his co-sharer out 
of thesenjoyment of the common pro- 
perty and a complete denial of his rights 
In my opinion, there is no such evidence 
to support the contention; and, finally, it 
may be stated that the learned Advocate 
on behalf of the appellant does not very 
seriously press this contention. In- this 
view, this appeal also must be dismissed 
with costs. 


D. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 2252 of 1936, 
for issue of a Writ of Certtorart 
September 30, 1936 
Mznon, J. 
M. K. A. P. SATYED MUHAMMAD 
BHUKARI— PETITIONER 
- VETBUB 
INSPECTOR or MUNICIPAL OOUNOILS 
AND LOCAL BOARDS, MADRAS— 
OPPOSITE PARTY 

Madras Local Boards Act (XIV of 1920), as. 43, 
933—Notice issued to President of Panchayat Board 
by ‘Inspector of Municipal Councils and Local 
Boards under s. 43 (1), to show cause in respect of 
irregularities why he should not be removed 
office—Notice stating source of informatton— la- 
nations submitted Prestd&nt—Inspector finding 
explanation unsatisfactory and ordering removal 
from office giving reasons therefor-—-Inspector helg 
complied with 8. ae held could not get 
copy of District Panchayat Officer's re : 

Wie actor of Munio al Oundle and Local 
Boards issued a notice to the President ola certain 
Panchayat Board under ss. 43 and 233, Madras Local 
Bosrds Act, drawing hia attention to several irregu- 
larities in the discharge of his duties as the President 
of the eaid Panchayat Board and calling upon him to 
show cause within 15 days from the dateof receipt 
of that notice why those irregularities should 
not be regarded as deliberate abuse of his 
powers falling under the purview of s. 43 (1), 
and warranting his removal from the office of 
President. The notice stated the source of infor- 
mation to be report of District Panchayat 
Officer. The President sent an explanation and the 
Inspector holding that the explanation was quite 
unsatistactory and could not be accepted, removed 
him from the office of President of the Panchayat in 
exercise of the powers delegated to him by the 
Local Government under s. 233, and in virtue 
of the powers conferred under 8. 43 (1) of the said 
Act by an order which stated the reasons for taking 
such action, namely the irregularities mentioned in 


noten that the writ could not be issued as the 
Inspector had complied with the requirements of 
i 0 Act, | 

j E E that the President was not entitled to 
get a-copy of the report of the District Panchayat 

Officer, Boardof Education v. Rice (1), Fisher v. 
Keane (3) and .Labonchere v. Hart of Wharnecliffe 


(4), referred to, Local Government Board ~. Arlidge 
‘(2), relied on; 
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Messrs, K. Bhashyam Iyengar and R. 
Desikan, for the Petitioner. 

The Government Pleader and Mr. S. 
Ramachandra Iyer, for the Opposite Party. 

Order.—This is an application for the 
issue of a writ of certiorari to call for the 
records of the proceedings connected with 
the removal of the petitioner from the office 
of the President of the Panchayat Board, 
Kayalpatnam, and to quash the proceedings, 
of the Inspector of Municipal Councils and 

Boards. 

The petitioner was the President of the 
Panchayat Board of Kayalpatnam in Tiru- 
chendur Taluq; in Tinnevelly District, hav- 
ing been elected to that officein October 
1934. On March 7, 1936 the Inspector of 
Municipal Councils and Local Boards issued 
a notice tothe petitioner under ss. 43 and 
233, Local Boards Act, drawing his atten- 
tion to several irregularities in the dis- 
charge of his duties as the President of 
the said Panchayat Board and calling upon 
him to show cause within 15 days from 
the-date of receipt of that notice why 
those irregularities should not be regarded 
as deliberate abuse of his powers falling 
under the purview of s. 43 (1), Madras 
Local Boards Act, and warranting his 
removal from the office of President. The 
‘petitioner sent ap explanation on March 21, 
1936. The Inspector of Municipal Councils 
and Local Boards, holding that the explana- 
tion offered by the petitioner was quite 
unsatisfactory and could not be accepted, 
removed tke petitioner from the office of 
President of the said Panchayat in exercise 
of the powers delegated to him by the 
Local Government under s. 233, Madras 
Local Boards Act, and in virtue of the 
powers conferred under s. 43 (1) of the 
said Act. Itis to quash those proceedings 
removing the petitioner from the office of 
President of the Panchayat Court that this 
application is filed. 

It is not disputed that the Inspector of 
Municipal Oouncils and Local Boards has 
been authorized by the Local Government 
to take action under s. 43, Madras Local 
Boards Act, whenever it was found neces- 
sary. The question, therefore, for consi- 
deration is whether the requirements of 
B- 43 of the Act have been complied with 
_ In the matter of these Preceedings. Sec- 
- tion 43 (1) authorizes the Local Government 
to remove, by notification, any President or 
Vice-President of a Local Board who, in 
their opinion, wilfully omitted or refused 
to carry out or disobeyed the provisions 
of the A't or any rules, bye-laws, regulations 


.Tegard to the first, 


or lawful orders issued thereunder or abused 
© powers vested in him. And subss. 2 
of s.43 runs as follows: e 
“The Local Government shall, when they pro 
te take action under sub-s. (1), give the President 
or Vice-President concerned an opportunity for 
explanation and the notification issued under the 
said sub-section shallcontain a statement of the 


reasons of the Local Government for the actjøn 
taken.” 


As already observed, the? Inspector `of 
Municipal Councils and Local Boards is 
authorized to take action in these matters. 
On March 7, 1936, the Inspector of Munici- 
pal Councils and Local Boards gave a notice 
to the petitioner stating that the District 
Panchayat Officer had brought to his notice 
that the petitioner as the President of the 
Kayalpatnam Panchayat Board had com- 
mitted certain irregularities and directing 
the petitioner to show cause within 15 
days why those irregularities should “not 
be regarded as deliberate abuse of hbis 
powers. Ten charges were levelled against 
the petitioner. The petitioner submitted 
an explanation in respect of these charges 
on March 21, 1936. He denied the truth 
of all the charges except two, viz, (1) 
those relating to the removal of the Office 
of the Panchayat Board to a new building 
without the consent of the Board, and (2) 
that the works sanctioned by the Panchayat 
Board were not executed. In respect of 
these two, he gave explanations; with 
he stated that the 
office was removed to a new building bee 
cause the old building was unsafe and that 
the sanction of the Board was not obtain- 
ed because there was no provision in the 
Act requiring such sanction. With regard 
to the second, he stated that it was not 
Possible to execute the works as it was the 
Talny season. 

After receipt of the explanation, the 
Inspector of Municipal Councils and Local 
Boards made an order for the issue of a 
notification to the effect that on March 7, 
1936, the President of the Panchayat Board 
was given a notice under s. 43 (1), Madras 
Local Boards Act, to show cause why 
should not be removed from the office for 
the reasons mentioned in the notice, that 
the explanation offered by the President 
on March 21, 1936, was quite unsatisfactory 
and could not be accepted and that, there- 
fore, in exercise of the powers delegated 
to him by the Government under ss. 233 
and 43 (1), Madras Local Boards Act, he 
(the Inspector of Municipal Councils and 
Local Boards) removed the petitioner from 
the office of the President of the said 
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Panchayat. . Ont of the ten charges men- 
tioned in the noticeof March 7, 1936, only 
seven are mentioned in the final order 
removing’ the petitioner from the office of 
President. The other three relating to the 
non-verification of the cash balance in 
January 1936, to the disregard of public 
pinion in his administration of the Board 
an to the omission to collect the full 
ambunt of the demand were dropped. The 
explanation offered by the petitioner about 
the remaining 7 charges was found to be 
unsatisfactory andunacceptable. The order 
makes mention of the fact that besides the 
notice issued by the Inspector and the peti» 
tioner’s explanation about if, the report of 
the District Panchayat Officer, Tinnevelly, 
dated April 23, 1936 and also other connect- 
ed papers had been perused before that 
order was made. 


The question is whether, in making the 
order complained of, the Inspector had 
followed the procedure laid down by the 
statute When the Inspector proposes to 
take action under s. 43 (1), he should give 
an opportunity to the President concerned 
to give an explanation. It is clear that 
by issuing a notice on March 7, 1936 to 
the petitioner to show cause why the acts 
mentioned therein should not be regarded 
as deliberate abuse of the powers warrant- 
ing his removal from the office of Presi- 
dent, an opportunity was given to the 
petitioner to explain. The petitioner did 
avail himself of that opportunity by sub- 
mitting an explanation on March 21, 1936. 
The first requirement of sub-s. (2) of s. 43 
has, therefore, been complied with, 


The next requirement is that the notifi- 
cation issued ander the said sub-section 
shall contain a statement of the reasons 
of the Local Government for the action 


taken. The order gets out 7 out of 10 
charges mentioned in the notice of 
March 7, 1936. The Inspector then 


proceeds to say that in respect of those 
charges the explanation submitted by the 
petitioner was unsatisfactory and unaccept- 
able. Probably he could have given 
more reasons having regard to the fact 
that a report from the District Panchayat 
Officer dated April 23, 1936 had also been 
perused before the order was made. 
But by his omission to state more reasons, 
it cannot at all be said that he had not 
complied with the provisions of s. 43 (2). 
He had given reasonsfor his removing 
the petitioner from the office of the Presi- 
dent. His statement that the explanation 
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given by the petitioner with respect to the 
7 charges mentioned by him was ungatis- 
factory and ‘not acceptable is certaMily a 
statement of the reason for the action 
taken. In these circumstances it cannot 
at all be said that the requirements laid 
down by the statute had not been com- 
plied with. | 

But the learned Advocate for the peti- 
tioner argues that the charges were vague, 
that there was no due enquiry in respect 
of those charges, that the report of the 
District Panchayat Officer was not sup- 
plied tothe petitioner and the petitioner 
asked for his explanation about it and 
that, therefore, the order is not one made 
after the enquiry. All the charges cannot 
be said to be vague. Atleast as regards 
two of the charges, the petitioner himself 
admitted the truth of them and gave an 
explanation. And when the statute lays 
down what hasto be done in matters 
of this kind, allthat the authority need 
do isto observe the rules laid down by 
the statute. In this case it has been 
done, namely an opportunity had been 
given to the petitionerfor an explanation 
in respect ofthe charges levelled against 
him. Evenin Board of Educationv. Rice 
(1), relied on by the patitioner, the observa- 
tions of the Lord Ohancellor (Lord Lore- 
burn) are as follows : 

“In such cases the Board of ° Education will have 
to ascertain the law and also to ascertain the 
facts Inesd not add thatthey must actin good 
faith and fairly listen to both sides; for that isa 
duty levying upon every one who decides any- 
thing. But Ido dot think they are bound to treat 
such a question as though it were a trial They 
have no power to administer an oath and need not 
examines witnesses They can obtain information 
in any way theythink best; always givinga fair 
opportunity to those who are parties in the contro- 
versy for correcting or contradicting any relevant 
statement prejudicial to their view.” 

In this case, even in the first notice sent 
to the petitioner it was stated that it was 
the District Panchayat Officer who had 
brought to the notice of the Inspector that 
the petitioner had committed the irregu- 
larities referred to therein. The source 
of the information had thus been disclosed 
and an opportunity given to meet it, But 
the petitioner was certainly not entitled 
to have acopy of the Panchayat Officer's 
report either then or subsequently. In 
deciding whether the report of the District 
Panchayat Officer should have been dis- 
closed tothe petitioner or not, the obser- 
vations of the Lord Chancellor in 


(1) (911) A 0179; 80 LJ K B 796; 104 L T 889; 75 


‘J P 393. 97 T L R378; 558 J 440; 9 L G R 659, 
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Local Government Board v. Arlidge (2) 
at p. 134* with respect to the reports of a 
health inspector are instructive :` 

“It ia said that the report ofthe Inspector should 
have been disclosed. It might or might not have 
been useful to disclose this report, but Ido not 
think that the Board was bound to do so any more 
than it would be bound to disclose all the 
minutes made on the papers in the office before a 
decision was come to,” 

In this Lord Shaw of Dumfermline agreed 
and said : 

“And I feel certain that if it were laid down in 
Oourts of law that such disclosure should be com- 
pelled, a serious impediment might be placed upon 
that frankness which ought to obtain among _a 
staf accustomed to elaborately detailed and often 
most delicate and difficult taskas." 

The same view was taken by Lords 
Farmoor and Moulton. The cases relied 
on by the petitioner, wiz., Fisher'v. Keane 
(3) and Labonchere'v, Earl of Wharncliffe 
(4) turn merely on the construction of the 
rules of the particular clubs concerned 
in these cases, As in this case the pro- 
cedure laid down in the statute had been 
followed and as the notification contains 8 
statement of the reasons “for the action 
taken by the Inspector of Municipal 
Councils and Local Boards, I do not think 
that this isa case in which a writ of 
certiorari should be issued. The petition 
is, therefore, dismissed with costs. Advo- 
cates fees Rs. 50. 

N.B. i Petition dismissed. 

(3) (1915) A -C 120; 84 LJ K B 79. 111 , 

J P 97:12 L G R 1109; 30 T L R 762.. Da 

ea (1876) 11 Oh. D 353; 49 L J Oh. 11; 41 LT 335. 
*Page of (1915) A..O.—|Badf 7 





l LAHORE:HIGH COURT 
First Oivil Appeal No. 60 of 1937 
June 10, 1937 ; 
CGOLDSTREAM, J. 
Firm SHANKAR LAL-KUNDAN LAL 


— DEFENDANT —APPELLANT 


VETSUs 
Firm JAMNA DAS-PIYARB LAL 
—PLAINTIFF AND OTHERS—DEFaNDANTs— 
ro DONGENG 
e—Contract of sale of goods—Delivery to be 
made se bd full payment— Property, when passes to 
buyer— ate for payment fixed— dition that on 
failure to pay on-such date vendor could re-sell 
goods with notice to.buyer—Default in payment—Syit 
to-recover price held maintainable as property in 
goods passed to buyer—It was also maintainable under 
8. NG As of Goods Act (III of 1930). 
provision in a contract of sale for 
oa al ee. baat payment of the Bite A 
not per se stay -the passing. j 
he a sold passing: of the property in 
plaintiff firm sold by a deed’ a ‘kotha 


w a. i i 
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barley to the defendant firm, The price plus weigh- 
ing and other charges was to be paid on cartain date 
but the buyer had the option of paying before that 
date. One of the conditions of the contract was that 
the kotha was to be kept locked by the teller. until 
the price was paid and ifthe price was not paid as 
contracted, the seller was to beat liberty to re-sell 
the barley after giving a week's notice to the buyer. 
The defendants had not paid the full price on th 
contract date and the plaintiffs sued them for 
balance of the price ; 

Held, that the intention of the parties was fthat 
property should pass asa matter 4f fact The con- 
tract did mot reserve to the seller the right to sell 
the goods pending the fulfilment of a condition pre- 
cedent. The buyer could insist on delivery at any 
time by paying the prices. In any case the seller had 
a right to sue for price under s. 55 (2), Sale of 
Goods Act. The statement in the-contract that the 
seller would have the right to re-sell after notice 
would not deprive him of his legal right tosue for 
the price if he desired. Peare Lal-Kishan Prasad 
v. Diwan Singh-Ganeshi Lal (1) and James Tarling v. 
Baxter (3), relied on. a. 

F. O. A. from an order of the Additional 
District Judge, Hissar, dated March: 16, 
1937. 

Mr. Charanjtv Lal, for the Appellant, 

Mr. Indar Dev for Mr. Achhru Ram, for 


the Respondents. 


Judgment. — The  plaintiff-respondent 
‘Firm Jamna Das-Piyare Lal on Septem- 
ber 1, 1932, sold by a deed a kotha 
of barley to the appellant-defendant Firm 
Shankar Lal-Kundan Lal. The. price, 
Rs. 2,0293-6 plus weighing and other 
charges was to be paid by March 26, 
1935, but the buyer had the option of pay- 
ing before that date. One of the condi- 
tions of -the contract wes that the kotha 
was to be kept locked by the seller until 
the price was paid and if the price -was 
not paid as contracted, the seller was to 
be at liberty to ré-sell the barley after 
giving a week’s noticeto the buyer. The 
defendants had not paid the full price on 
the contract date and the plaintiffs sued 
them for the balance of the price. The 
trial Court dismissed the suit holding that 
as property in the goods sold had not 
passed, the payment of the price being a 
condition precedent to the fulfilment of 
the contract, the plaintifs had no right 
to sue forthe price but could only recover 
damages. On appeal by the plaintiffs, 
this decision was reversed by the learned 
District Judge who ‘held that property 
passed when the contract was made and 
gave the plaintiffs the decree they sought. 
The defendants have appealed. The only 
question is whether the lower Appellate 
Court was wreng in finding that the pro- 
perty in the barley sold has passed. It is 
not disputed that the sale was ‘of ascer- 
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tained specific deliverable goods, . For the 
appellants, reliance is placed on a, 25, Sale 
of Goods Act, which enacts that : 

“Where there is a contract for the sale of spacific 
goéds ...the seller may, by the terms of the 
contract reserve the right of disposal of the 
goods until certain conditions are fulfilled. In 
such case notwithstanding the delivery of the 
*, goods to a buyer....... the property in the goods 
N does not pass to the buyer until the conditions pre- 
cedent imp by the seller are fulfilled.” 

"In my opinion the lower Appellate 

Court’s decision is correct. The proved 
Circumstances show that the intention of 
the parties was that property should pass 
es a matter of fact. The seller here did 
not reserve the right of disposal of the 
barley until the price was paid and there 
is good authority for the proposition-that 
a provision in a contract of sale for post- 
ponément of delivery until payment of the 
entire price will not per se stay the pass- 
ing of the-property in the goods sold: Peare 
Lal-Kishan Prasad v. Diwan Siagh-Ganesht 
Lal (1) and James Tarling v. Baxter (2). 
The contract did not reserve to the seller 
the right to sell the goods pending the 
fulfilment of a condition precedent; it pro- 
vided that the default of payment would 
„give the seller a right to re-sell after 
notice. .The buyer could insist on delivery 
at any-time by paying the price. It would 
further appear that in any case the seller 
had a right to sue for the price under 8. 55 
- (2), ‘Sale of Goods Act. The statement 
in the contract thatthe seller would have 
“the right to resell after notice would not 
deprive him of his legal right to sue for 
‘the price if he desired. This appeal fails 
and is dismissed with casts. -> 

8. Appeal dismissed. 

b A IR 1980 All. 661: 125 Ind, Cas. 453; (1980) A 
L'J 777; Ind. Rul. (1930) All. 661. 


2) (1827) 30 R-R 355; 6 B-& O 360; 9 Dowl. & Ry. 
272; 5 L JK B164. 





MADRAS HIGH COURT 
Civil Appeal No. 142 of 1932 
September 10, 1937 
HORWILL, J. 
K. VENKATESWARA SASTRIGAL 
AND OTABRS-—-ÀPPRLLANTS 
" VETEUB 
‘KRISHNA IY ER—RESPONDENT 

Mortgage— Oosts—Sutt on mortgage—Puisne mort- 
gagees and-purchaser of equity of redemption also de- 
fendants—Mortgagor denying liability and remaining 
ex parte--Remaining defendants su ing mort- 
-gagor’s statement and contesting suti—Lecres making 


all defendants personally liable for costa—Held 
could be 


passed. 
‘ In a mortgage suit-defendant No. 1 was ‘the’ mort- 
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gagor; defendants: Nos. 2 and 3 were puisne mort- 
gagees ; defendant No 4 wasthe purchaser of the 
equity of redemption of the greater number of the 
items mortgaged; and defendant No. 7 was the 
purchaser of one item. Defendant No.1 filed a 
written statement denying his liability and then 
remained ex parte. - The other defendants mentioned 
above supported the written statement of defendant 
No. 1. Defendant No. 3 made a special claim to 
priority and defendant No 7raised a number of 

leas- in connection with the item of property that 

e had purchased. In the decree in the suit the 
lower Court made defendants Nos 1, 2,3, 4 and 7 
all personally liable for costs on the ground that de- 
fendants Nos. 2 to4 and 7 supported defendant No 1 
in resisting the plaintiff's claim : 

Held, that the defendants who were supporting 
the mortgagor defendant to resist the claim could 
be made liable personally for the costs along with 
the mortgagor. 

O. A. against the decree of the Sub- 
Judge, Ramnad at Madura, in O. S. No. 26 
of 1931. 

Mr. K. Balasubramania Iyer, for the Ap- 
pellants. 

Mr. P. S. Narayanaswamy Iyer, for the 
Respondent. 

Judgment.—In this mortgage suit de- 
fendant No. 1 was the mortgagor: defendanis 
Nos. 2 and 3 were puisne mortgagees; 
‘defendant No.4 was the purchaser of the 
equity of redemption of the greater number 
of the items mortgaged: and defendant 
No. 7 was the purchaser of one item. De- 
fendant No. | filed a written statement 
denying his liability and then remained 
ex parte. The other defendants mentioned 
above supported the written statement of 
defendant No, 1, Defendant No. 3 made a 
special claim to priority and defendant 
No. 7 raised a number of pleas in connec- 
tion with the item of property that he had 


‘purchased. In the decree in the suit the 


lower Oourt made defendants Nos. 1, 2,3, 4 
and 7 all personally liable for costs on the 
ground that defendants Nos. 2 to 4and 7 
supported defendant No. 1 in resisting the 
plaintiff's claim. Defendants Nos. 2 to 4 
and 7 appeal against the decree for costs. 

It has been argued that in a mortgage 
Buit no person but the mortgagor can be 
made personally liable for costs. If that 
contention were correct, it would lead to 
very anomalous results, as the mortgagor 
might admit the plaintiff's claim and all 
the resistance come from the other parties 
to the suit, who would not, if this argument 
were correct, be liable for costs at all. 
Venugopalachariar v. Padmanabha Rao 
(1) has been quoted as an authority for 
this peculiar position. That was also a 
mortgage suit; but the decree contained a 


a 29 M L J 120; 30 Ind. Cas. 188; A. I.R 1916 Mad, 
163. 
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declaration of the personal liability of defen- 
dant No. 2 (who was not the mortgagor) for 
the plaintiffs’ costs in case the sale proceeds 
were not sufficient to pay them as well as 
the mortgage money. The argument was 
there accepted that O. XXXIV, r. 6, Civil 
Procedure Oode, which relates to the re- 
covery of any balance due on a mortgage 
after the sale, does not make any provision 
for recovery from any person personally 
other than the mortgagor, because the 
word “defendant” in r. 6 means only the 
mortgagor. It was a purely technical argu- 
ment and it turned on the interpretation 
of r,6. In the present case, however, there 
is no need for recourse to r.'6; and no 
reason has been given why the Court in the 
exercise of its usual discretion with regard 
to costs cannot make any person who is & 
party to the suit liable for a part or the 
whole of the costa. 

Although it appears from the record that 
it was defendant No. 2's Counsel who was 
responsible for most of the cross-examina- 
tion of the plaintiff's witnesses and for 
leading the evidence against the plaintiff, 
yet it is difficult to distingnish between the 
responsibilities of defendant No. 2 and the 
other appellants. It often happens that a 
particular defendant's Counsel cross exs- 
mines the witnesses; and if his cross- 
examination is sufficient, there is no neces: 
sity for further cross-examination by the 
Counsel for the other defendants. Simi- 
larly, one defendant, upon whose peculiar 
knowledge of the facts the defendants rely 
may lead evidence; butif it appears that 
the other defendants are supporting the 
defendant who is doing the spade work on 
behalf of all of them, there is no reason or 
equity why those other defendants should 
not be as fully liable for costs as the de- 
fendant whose Oounsel is responsible for 
most of the cross-examination and for the 
leading of the evidence on behalf of the 
defendants. I, therefore, find myself unable 
to agree that some distinction should have 
been made by the lower Court between the 
case of defendant No. 2 and those of the re- 
Maining appellants. 

It is further argued that in any event 
the appellants ought not to have been 
saddled with the costs of the institution of 
the suit—the argument being that in any 
event, it was necessary to institute a suit 
and to pay the necessary costs of institu- 
tion, viz., court-fee, vakalat fee,’and so on, 
and that the fact that the appellants 
intervened and opposed the granting of the 
decree would at the most only make them 
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liable for such costs as might have been 
incurred after the institution of the suit. 
There is, no doubt, some force in this argu- 
ment; but when another defendant so 
completely identifies himself with mort- 
gagor and, as in this case, goes to the 
extent of opposing the grant of the decree 
even when the mortgagor was ex parte, it,’ 
is difficult to hold that the trial Court 8 
not justified in declaring that those defen- 
dants who opposed the suit should be as 
fully liable for costs as the mortgagor him- 
self. [ do not, therefore, feel justified in 
interfering with the discretion of the trial 
Court in the matter of costs. The result 
is that this appeal is dismissed with costs. 


N.B. Appeal dismissed. 


aanere a 


RANGOON HIGH COURT i 
Criminal Revision eye Galio No. 376-B of 
1937 


September 2, 1937 
Moszgiy J. 
TUN YA—ApPrIOANT 
versus 


Tan KING—Opposirs PARTY. 

Government of Burma Act, 1935, 8. 100 — Acts 
relating to Police Forces mentioned — Criminal 
Procedure Code (Act V of 1898), 8. 197 (1)—-Delega- 
tion by Government of its power to appoint and 
remove oficer—Sanction to prosecute officer if neces- 
sary — Sanction, if condition precedent— Police Act 
(V of 1861),8. 7 — Local Government, tf can delegate 
disciplinary powers under s 7. 

The Arts relating to the Police Forces referred to 
in s. 100, Government of Burma Act, are the General 
Police Act and the Local Police Acts, sach as the 
Bombay District Police Act, the Oaloutta Police Act, 
the Rangoon Police Act (Burma Act, IV of 1899), 
atc. [p. 444, col 2d 

The delegation by the Local Government of its 

wer to appoint, an officer only means that the 
tical Government performs that act itself through 
the medium of a particular officer as the channel 
through which it is done, Itis an ordinary case of 
qui facit peralium facit per se. It is, no doubt, done 
in accordance withthe delegation, but nevertheless 
it remains the aot of the Local Government. The 
sanction of the Local Government is, therefore, neces- 
sary under s. 197 (1), Criminal Procedure Oode, for 
the prosecution of the officer. Empsror v. Maung Bo 
Maung (1), followed. [p. 445, col. 1.] 

Sanction of the Local Government is a condition 
indispensable under s. 197 (l), Criminal Procedure 
Oode, to the taking of cognizance by a Magistrate, who 
would otherwise be incompetent to try the case. 
It was notthe intention of the Legislature when en- 
acting s 197, sub-s. (1), Oriminal Procedure Code, 
that the sanction of the Local Government should be 
requisite to the prosecution of subordinate officers, 
but the effect of delegation of the powers of punish- 
ment must beto make that sanction a preliminary 
requisite to prosecution. “Emperor v. Jalal-ud-din 
(5) and Pichai Pillat v. Balasundara Mudaly (6), 
referred to. [p. 446, col. 1] r : 

The General Polioe Act confers the powers of ap- 
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pointment, (which connote punishment), on certain 
designated officere, and the Local Government can- 
not by any rulesframed by it delegate disciplinary 
powars tg those officers The powers of punishment 
rest in the officers appointed in such behalfby s. 7, 
General Police Act, and therefore the delegation of 
these powers to such officers ia ultra vtres of the 
Local Government, which is not the authority em- 
` powered to punish, such authority being the officers 
Wesignated. [p. 446, cola 1 & 2.) 


_ Or. R. A. for review of the order of the 
First Additiénal Special Power Magistrate, 
Myitkvina, dated May 29, 1937. = 

Mr. C. H. Campagnac, for the Applicant. 

Mr. A. Eggar, Advocate-General, for the 
Orown. 

Order.—This is an application in revi- 
sion against a sentence of eight months’ 
rigorous imprisonment and a fine of Rs. 250 
or, in default, two months’ rigorous impri- 
sonment, passed on the applicant Maung 
Tun Ya,a S8ub-Inspector of Police, who 
was convicted unders. 384, Indian Penal 
Oode of extorting a sum of Ra. 200 from 
the ywagaung of a village in Myitkyina 
district. The case was instituted in Febru- 
ary 1937, on a complaint by the Assistant 
Superintendent of Police. ` The appeal was 
dismissed by the learned Sessions Judge. 
I see no reason for interfering in revision 
with either the conviction orthe sentence 
on the facts. It has not been contended 
that the acts complained of were not com- 
mitted by the officer while acting, or pur- 
porting to act, in the discharge of his 
official duty. The only ground on which 
this application has been heard ‘vas that 
the Magistrate acted without jurisdiction 
in taking cognizance of the case without 
the previous sanction of the Local Govern- 
ment as required by s. 197 (1), Oriminal 
Procedure Code. The relevant portion of 
this section is as follows : 

"  , . When any public servant who is not re- 
movable from bis office save by or with the sanc- 
tion of a Local Government or some higher authori- 
ty, is accused of any offence alleged to have been 
committed by him while acting or purporting to 
act in the discharge of his official daty, no Gourt 
shall take cognizance of such offence except with 
the previous sanction of the Local Government.” 


It appears from his Service Roll that 
the applicant was appointed Sub-Inspector 
of Police on probation by the Deputy 
Inspector-General of Police, and was con- 
firmed, again, by the Deputy Inspector- 
Generel of Police. The latest rules for 
the appointment and punishment of Police 
Officers of and below the rank of Inspector 
of Police are contained in Police Depart- 
ment Notification No. 44 of March 15, 1937 
(Burma Gazette, Part I, March 20, 1937). 
These rules purported to be made in exer- 
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cise of the powers conferred bya, 7, General 
Police Act, 1861. As regards Sub-Inspec- 
tors of Police, the authority by whom they 
are to be appointed is, in the cage of Sub- 
Inspectors directly recruited, the Principal 
of the Provincial Police School, and in the 
case of Sub-Inspectors promoted from the 
ranks, the District Superintendent of Police 
with the previous approval of the Deputy 
Inspector-General of Police of the Range con- 
cerned. Section 4, General Police Act, 1861, 
refers to the offices of Inspector-General of 
Police and Deputy and Assistant Inspectors- 
General, and District and Assistant District 
Superintendents of Police. Section 7 of the 
Act says that the appointment of all Police 
Officers other than those mentioned in 
8. 4 of this Act shall, under such rules as 
the Local Government shall from time to 
time sanction, rest with the Inspector- 
General, Deputy Inspectors-General, Assis- 
tant Inspectores- General and District Buper- 
intendent of Police, who may, under such 
rules as aforesaid, at any time dismiss, etc., ` 
any Police Officer. The rules originally 
framed under this Act are contained in 
Judicial Department Notification No. 249, 
Part I, Burma Gazette, June 17,1893. Para- 
graph 12 provides that promotions to and 
in the rank of Head Constable (now called 
Sub-Inspector of Police) shall be made by 
the Inspector-General on the recommenda- 
tion of the District Superintendent of Police 
and the Deputy Commissioner. 

Ordinarily, under s. 16, General Olauses 
Act (X of 1897), the power to appoint any 
person to fill an office carries with it the 
power todismiss. Section 16 of that Act, 
as amended by Act XVIII of 1928, reads as 
follows : 

“Where by any Act of the Governor-General in 
Council or Regulation, a power to make any appoint- 
ment~is conferred, theh, unless a different intention 
appears, the authority having for the time being 
power tomake the appointment shall also have 
power to suspend or dismiss any person appointed 


whether by himself or any other authority in exer- 
cise of that power.” 


However, Notification 44 of 1937 did not 
leave the power of punishment to the 
authority by whom the appointment was 
made, nor direct that that power was to 
be exercised by superior authority, or how 
it was to be exercised, but purported to 
delegate to certain specified authorities the 
power of punishment including dismissal, 
and provided for the authority to whom an 
appeal against those punishments might 
be made. In the case of Sub Inspectors 
of Police, (in all sections of the Force ex- 
cept the Flying Squads), the atthority to 


444 


‘whom the power of punishment has been 
delegated is shown as the District Super- 
intendent of Police concerned (the appel- 
laie authority being the Deputy Inspector- 
General of Police of the Range concerned). 
The argument for the applicant is, in brief, 
that, as the authority to dismiss has only 
been delegated by the Local Government 
to District Superintendants of Police and 
not transferred outright tothem, a Sub- 
Inspector of Police is not removable from 
his office save by or with the sanction- of 
the Local Government, and, theréfore, 
sanction to his prosecution is requisite 
under s. 197 (1), Oriminal Procedure Oode. 

The reply tothis rests mainly ons. 100, 
_Government of Burma Act of 1935, which 
is as follows : 

“Notwithstanding anything in the foregoing 
provisions of this part (Part 9) of this Act, the 
conditions of service of the subordinate ranks of 


the police forces shall be such as may. be deter 
mined by or under the Actsrelating to those forces 


respectively.” 

The “foregoing provisions” are ss. 97 
and 98, which refer to the tenure of office, 
recruitment and conditions of service of 
civil servants in Burma. The argument 
for the applicant is as follows: s 148, 
Government of Burma Act, provides that 
the existing law is to continue in force, 
and 8.128 of the Act provides for the 
continuance of provisions made under the 
Government of India Act until other provi- 
sion is made underthe appropriate provi- 
sions of this Act. By s. .96-B (2), Govern- 
ment-of India Act of 1920, the Secretary 
of State. delegated the power of making 
rules for regulating the conditions of ser 
vice and discipline of the civil services in 
India to the Governor-General in Council 
or to Local Governments, -Rules:made by 
the Government of India under s. 96-B’(2) 
were published ‘in the Gazette of India, 
Part J, p. 552, 1924, and classified the 
Burma Police Service as a provincial ser- 
vice. It was provided in para. 13 that the 
Local Government may dismiss any officer 
in the provincial service ; and in para. lo 
that the Local Government may delegate 
to any subordinate authority, subject to 
such conditions, if any, as it may prescribe, 
any of the powers conferred bys. 13, in 
regard to officers of the subordinate ser- 
Vices. | 
On April 27, 1926, the Secretary of 
State, under rules passed on that date, 
préscribed [r. 4 (1)] that the rules regulating 
‘the conditions of service of provincial and 
subordinate services be delegated to Local 
Governments of Governor's provinces. On 
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made certain rules under the powers .con- 
ferred .bysub-s (2) of s.96-B, Gcyernment 
of- India Act; but r 4 of the Delegation 


Rules of 1926 still remained in - force: 


Emperor v. Maung Bo Maung (1) at p. 546 


.and 547*, Disciplinary -Rules for the sub; 


ordinate services, made in  accordanée 
with the Delegation Rales of 1926 by the 
Local Government, were published in Gene- 
ral Department Notification No.5 of Feb- 
ruary 11, 1926 (p. 19, Local Government 


‘Oirculars, Vol. 2), and provided that the 


Local Government had delegated the power 
of punishment, including dismissal of Sub- 
‘Inspectors of Police to District Superinten- 
dents of Police {the appellate authority 
‘being the ‘Deputy Inspector-General). As 
regards the power of punishment, this, of 
course, amounts to exactly the same thing 
as the last Notification of 1937, except 
‘that the Local Government in the Notifi- 
cation made under tho Delegation Rules 
of'1926 delegated 'the power of punishment 
under the rules'framed under the Govern- 
ment of India Act, while in the Notification 
of 1937 they purported to delegate these 
powers in “virtue of their powers under s. 7, 
General Police Act, under the authority 
of s. 100, Government of Burma Act, 1935. 
The learned Advocate for the applicant 
wishes to construe s.- 100. Government of 
‘Burma Act,.as if it meant that the Act 
relating to the Police Forces was the Gov- 
ernmefit of India Act. That argument, I 
conceive, is impossible. The Acts relating 
to the Police Forces referred to in s. 100, 
Government of Burma Act, are the General 
Police Act and'the Local Police Acts, such 
as the Bombay District Police Act, the 
Oaleutta Police ‘Act, the Rangoon Police 
Act, the (Burma Act, IV of 1899), ete. 

As tothe meaning and .consequences of 
“delegation”, the learned -Advocate for the 
applicant relies on Kyaw- Htin wv. ‘Ahyoo (2) 
a decision of my own, the principle of 
which was, approved .by a Full Bench in 
Emperor v. Maung Bo Maung (1). In Kyaw 
Htin v. Ahyoo (2), a Sub-Inspector of Hxcise 
was prosecuted for a criminal offence, and 
it was held that the power to appoint Sub- 
Inspectors of Excise was delegated by the 
Local Government under the rules framed 
under the Government of India Act by 


(1) 13 R 540; -157 Ind. Cas, 1034; AI R 1935 Rang. 
363; (1935) Or. Cas -984; 36 Or. LJ 1272; 8 R Rang. 181 


(2) ‘12 R 630; 152 Ind Oas. 366: A-I R 1934 Rang. 
gee Or.. Cag. 1039; 36 Or.L J77; 7 R Rang. 
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a Notification of the Excise Department. 
The case in In re Abdul Khadar 
Saheb, 17° Or. L. J. 168 (3) was fol- 
lowed. that case Ooutts-Trotter, J. 
held that the delegation by the Local 
Government of its power to appoint, an 
officer only meant that the Local Govern- 
ment performs that. act itself through the 
medium of a particular officer as the chan- 
nel through whith it is done, and he says: 
“It is an ordinary case of gus facit per alium, 
facit per se. It is, no doubt, done in accordance 


with the ea Sete A but nevertheless it remains 
the act of the Local Government." 


[t was „there held that: the sanction of 
the Local Government was necessary under 
s. 194 (1), Criminal Procedure Code, for the 
prosecution of the officer. These observations 
of Ooutts-Trotter, J. were agreed im by the 
Full Bench in Emperor v. Maung Bo Maung 
(1) .which was a case where an. Assistant 


Accountant of a treasury was prosecuted for - 


embezzlement, but it-was decided there that 
under the rules framed under the Govern- 
ment of India Act the Local Government 
had not authorized the Deputy Commis- 
sioner to act for them in appointing Assis- 
tant Accountants, that is to say, had not 
delegated the power of appointment to the 
Deputy Commissioner, but had transferred 
out-and-out to him the: power to appoint 


Assistant Accountants within his district, - 


and by implication the power to remove or 
dismiss them from their appointment. 

The basis of the decision in Kyaw Htin v. 
Ahyoo (2) was approved; but the ratio 
decidendt did not apparently commend it- 


self to one of the Judges (see p. 552* ibid), | 
who remarked that the decision in Kyaw. 
Hitn v. Ahyoo (2) should have been based. 


solely on the special provisions of the 
Excise Act without reference to the rules 
under the Government of India Act. No 
reasons were given, and, with respect, that 
matter was not before the Bench. ‘The Gov- 
ernment of India Act is an Act of the British 
Parliament, and when it authorized the 
Secretary of State to frame rules or delegate 
the power to frame rules to the Govern- 
ment of India or to Local Governments, the 
rules so framed must beheld to have over- 
ridden former legislation on the same 
subject, such as the Burma Excise Act pass- 
ed by the local Legislature. The Notifica- 
tion referred to in Kyaw Htin v. Ahyoo (2) 
purported to be made unders, 6, Excies 
Act, which itself gave the same power, 
that is to say, allowing the Loca] Gov- 
AN, 17 Or L J 168; 33 Ind, Cas. 648; A I R 1917 Mad. 
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ernment to delegate to Commissioners 
the puwer of appointment of Sub Inspec- 
tors of Excise; but, though that noti- 
fication purported to be issued under the 
Excise Act, it was, I conceive, really issued 
or should have been issned under the 
authority conferred by the Government 
of India Act. The question was academi- 
cal, as in each case the powers delegated 
were identical and to the same officer. It 
may be interesting to note that In re 
Abdul Khadar Saheb, 17 Or.LJ. 168 (3) was 
followed by Bardswell, J. in Narayana v. 
Emperor (4). That case was not available 


when Kyaw Hittin v. Ahyoo (2) was 
decided. In re Abdul Khadar Saheb, 
17 Or. L. J. 168 (3) was also eon- 


sidered but dissented from in Emperor v. 
Jalal-ud-din (5) another instance where 
an Excise Officer was prosecuted, and that 
decision too, I may remark went on the 
provisions of r. 13 as published in the 
Gazette of India, 1924, though it was said 
that the Excise Act gave a similar power 
of dismissal and a similar power of delega» 
tion. Emperor V. dalal-ud-din (5) was 
followed in Pichai Pillat v. Balasundara 
Mudaly (6) a judgment not available when. 
Bo Maung’s case (1) was heard. In both 
these cases it was held that there was no 
distinction between an act of delegation 
and an act of empowerment, and that 
s. 197 (1), Oriminal Procedure Code was 
not intended to include, and did not include, 
public. servants whom some lower authority 
had by law or. rule or order been empowered 
to remove. In Emperor Y. Jalal-ud-din 
(5) it was put as follows: 

“The authority which actually removes the pub- 
lic gervant from office is not the authority of the 


Local Government, but the authority to whom the 
power is delegated.” 

I am bound, however, by the Full Bench 
decision of this Court, which is to the 
effect that where the power has been de~ 
legated the sanction of the Local Govern: 
ment ig necessary. 

For the Orown it is submitted that s. 12 
of the Frontier Districts Oriminal Justice 
Regulation, 1925 (Burma Code, p. 224-A) 
enacts (para. 12) that no sentence shall be 
reversed or altered on appeal or revision 
on account of any irregularity of procedure 
unless the irregularity has occasioned a 
failure of justice. It is, however, apparent on 

(4) (1934) M W N 370. 

(5) 48 A 264;92 Ind. Cas. 857; A I R 1936 AlL 271; 
27 Or. L J 345; 24 A L J 230, 

(6) 58 M 787; 157 Ind. Oas. 24; A IR 1935 Mad, 
443: (1185) Or. Cas. 619; 36 Or. LJ 1241;68ML J 
608; 41 L W 558; (1935) M W N 457; 8 RM 
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the face of it that sanction is a condition 
indispensable to the taking of cognizance 
by a Magistrate, who would otherwise be 
incompetent to try the case; and if any 
authority is necessary on the point, Emperor 
v. Bhimaji Venkaji (7) may be referred 
to. The difficulty in the present case is 
that Notification No. 44 of March 15, 1927, 
directs that “Sub-Inspectors of Police be 
appointed by certain officers—it is im- 
material whom for this purpose—while the 
officer in whom the power rests to punish 


have not been nominated, nor has that - 


authority even been conferred on them, but 
delegated, and I may remark in the case 
of a Sub-Inspector of Police directly re- 
cruited, delegated to an officer other than 
the one by whom he was appointed, It is 
argued for the Orown. that, though the 
authority to punish has been delegated, yet 
that delegation was pure surplusage, and 
that it existed already under the Police 
Act in the officer by whom the appointment 
. was made. [agree with what was said in 
Emperor v. Jalal-ud-din (5) and Pichat 
Pillai v. Balasundara Mudaly (6) that it 
was not the intention.of the. Legislature 
when enacting s. 197, sub-s. (1); Oriminal 
Procedure Oode, that the sanction of the 
Local Government should be requisite to 
the prosecution ef Subordimate Officers, 
but the effect of delegation of the -powers 
of punishment must be to make that sanction 
& preliminary requisite to prosecution. 

The question, however, in the. present 
case is whether the delegation of these 
powers under the General Police Act under 
the Notitication of 1937 was ultra vires of 
the Local Government. [am of the opinion 
thatit was ultra vires. The General rolice 
Act confers the powers of appoimtment, 
(which connote punishment), on certain 
designated officers, and the Local Govern- 
ment cannot by any rules framed by. it 
delegate disciplinary powers to those offi- 
cers. lt is conceivable that the Local 
Government might order such officers to 
exercise their disciplinary powers subject 
to its control or approval, but that has not 
been done, and 1 consider it to be a differ- 
ent thing from delegating such powers to 
be exercised on the Local Government's 
behalf. I must hold that the powers of 
punishment rest m the officers appointed 
in such behalf by s. 7, General Police Act. 
16 follows that the delegation of. these 
powers to them was ultra mres of the Local 
Government, which was not the authority 


(7) AI R°1917 Bom. 33; 44 Ind, Oas. 454; 19 Or. LJ 
342; 42 B 172; 20 Bom. L R 89 


AMULYA DEON GHose v. RAM SUNDAR stvon (OAL) 


17516 


empowered to punish, such authority being 
the officers designated. It ensugs then 
that sanction of the Local Govermment to 
prosecute a subordinate Police Officer is 
not required, and this application in revision 
will be dismissed. 7 

8. Application dismissed. 


CALCUTTA HIGH COURT a 
Oriminal Revision Petition Nô. 258 of 1938 
March 23, 1938 : 
PATTERSON, J. i 
AMULYA DHONE GHOSE-—AOO0USED— . 
PRTITIONBR ; 
versus j | 
RAM SUNDAR SINGH-— O0MPLAINANT— 
OpPPOSI1TR Party 
Bengal Public Gambling Act (II of 1867), 8. 11— 


Oounterfou receipts bearing names of horses on — 
which bets were made found with accused when 
arrested——Whether instruments of gaming-No clear 
evidence what accused was really doing when arrest- 
ed—Accuaed, tf can be convicted, 

It is doubttul as to whether the counterfoil receipts 
bearing names of certain horses on which bets had 
apparently been made, found in possession of the 
accused while he was arrested, are instruments of 
gaming within the meaning ofs. 11, Bengal Public 
Gambling Act,and mthe absence of any clear evi- 
dence asto what the accused was really doing at 
the time of his arrest, he cannot be convicted under 
the section. . š 


Mr. Sudhangshu Sekhar Mukherjee, for 
the Petitioner. 


Order.— This Rule is directed against 
the conviction of the petitioner under s. 11 
of Act [I of 1867. The charge against the 
petitioner was “gambling for gain of money 
by making” illegal bets-on race horses.” 
The evidence ıs purely circumstantial and 
points to the conclusion that the petitioner 
was, when arrested, engaged either in 
taking or in making bets, thatis tosay, 
either he or the other person concerned - 
was what might be described as a ‘street 
book-maker.’ Now the section of the 
Gambling Act under which the petitioner - 
has been convicted renders liable to fine 
any person playing for money in any public 
street, etc., any game not being a game of 
mere skill, by use of intruments of gaming. 
Apparently, the prosecution theory is ihat: 
the two counterfoil receipts bearing names 
of certain -horses on which bets had appa- 
rently been made which were found, in 
the pos:ession of the petitioner, were in- 
struments of gaming -within the meaning 
of thesection. l am very doubtful whe- 
ther this view is a sound one, but in any 
case having regad to the doubt whica 
exists as to what the petitioner was really 
doing at the time of his arrest I am clearly. 
of opmion that the conviction cannot be 
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sustained. “The Rule is made absolute, the 
conviction ‘and sentence are set aside, and 
the pépitioner is acquitted. The fine, if 
paid, will be refunded. .. 
B. l Petitioner acquitted. 
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LAHORE HIGH COURT 
' Letters Patent Appeal No. 103 of 1936 
ADDISON AND Din MOBAMMAD, JJ. 
Tikka SANT SINGH—JUDGMANT-DEBTOR 
—APPHLLANT 
VETUS 
SAIN “DAS CHAWALA—Dgorgs HOLDER— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 80 (1) @), 
0. XL, r. 1\—Hindu son given house for residence on 
arrangement with father — Attachment of house in 
execution of decres against son — Held, Receiver 
should be appointed to realize rent — Equitable eze- 
cution— Principle, 

A person seeking ‘equitable execution’ must show 
that he was met by difficulties arising from the 
nature of the property, which prevented his obtain- 
ing relief at law. One principleto be applied is to 
see whether in lien of the assets the amount due 
under the decree is likely to be realized within a 
reasonable time from the profits of the attached prop- 
erty. Another principle is that such an eppone 
ment should ap in the circumstances to be the 
best co both for the creditor and the debtor. 

In executionofa decree against the son, who was 
along with certain property for maintenance, given 
a house for residence, the house was attached. The 
ie was not residing inthe house but had let it out to 
“penants ; 


Held, that though in the Punjab a spn cannot 
under Hindu Law claim a partition against his 
father, the son's interest in co-parcenary property is 
liable to attachment and sale during the life-time of 
the father, although the son has no power to enforce a 

tition in his father’s lifetime. Though, there- 
ore, the right of residence reserved for the judg- 
ment-debtor in the house cannot be sold by virtue of 
the provisions of s. 60 (1) (n), Oivil Procedure Oode 
it was just and convenient that a Receiver should 
be appointed of that property to realize the rent af 
the house with direction that the surplus remaining 
after expenses were deducted should go towards 
satiefaction of the decree Rajindra Narain Singh v. 
Sunder Bibi (1), Wasif Ali Mirza v. Karnani Im 
dustrial Bank Lid. (2), Hemendra Nath Roy v. 
Prokash Chandra Ghosh (3) and Nihal Chand Gopal- 
Das v. Mohan Lal (4), referred to. 

L. P. A. from the judgment of Agha 
Haidar, J, dated May 26, 1986, reported in 
165 Ind. Oas. 519. 

Mr. Parkash Chandra, for the Appellant. 

Mr. Mela Ram Aggarwal, for the Res- 
pondent. 

Addison, J.—Tikka Sant Singh is the 
son of Baba Ujagar Singh Bedi. ‘Chere was 
a dispute between the father and son as 
regards the maintenance to be allowed to the 
son and it was referred to the arbitration 


of Nawab Malek Muhammad Hayat Khan 
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‘tachment and sale. 


‘expenses and 
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Noon, Deputy Commissioner of Gujranwala, 
who made an award on November 9, 1927, 
By, means of this award, besides other prop- 
erties an area of 1150 acres situated on 
the right bank of the Parah canal was given 
to Tikka Sant Singh for the maintenance of 
himself, his wife and his children. He was 
also given the option of residing in village 
Akalgarh and in addition thereto there was 
reserved for his residence the house known 
as “Oosy Nook" in the hill-station of Murree. 
It was further provided that Tikka Sant 
Singh had no right to sell, mortgage or 
otherwise transfer or charge the estate 
granted to him for the purpose of main- 
tenance: and residence in any way. 

‘Sain Das obtained a decree against Tikka 
Sant Singh for a sum of Rs 7,800 part of 
which sum had already been realized in exe- 
cution. In further execution proceedings the 
decree-holder proceeded to attach and sell 
house “Cosy Nook” at Maurree. Tikka 
Sant Singh preferred objections to the 
effect that the house could not be attached 
as hehad no disposing power over it. He 
also relied upon 8. 60 (1) (n) Oivil Pro- 
cedure Code, claiming that the attached 
house was in the nature of future main- 
tenance and was thua immune from at- 
This contention was 
upheld by, the executing Oocurt and the 
decree-holder instituted an appeal in this 
Court which was heard by a Bingle Judge. 
He upheld the decision of the executing 
Oourt to the effect that the right of resi- 
dence enjoyed by Tikka Sant Singh in 
“Cosy Nook” could not be put to sale in 
execution of the decree, but relying upon 
Rajindra Narain Singh v. Sunder Bibi (1) 
the Single Judge directed that the execute 
ing Court should appoint a Receiver to 
act under the orders and supervision of 
the Oourt, realise the income of the prop- 
erty and after defraying the incidental 
his own remuneration to 
devote the proceedsin satisfaction of the 
decretal amount. This was allowed by way 
of equitable execution. Against this deci- 
sion Tikka Sant Singh has preferred this 
Letters Patent Appeal. 

In the Privy Oouncil case Rajindra 
Narain Singh v. Sunder Bibi (1) the res- 
pondent had obtained a money decree 
against the appellant and applied to at- 
tach and sell 16 villages in execution 


thereof. The appellant held the villages 

(1) 47 A 385; 67 Ind. Cas, 295; AI R1935P O 176: 
52 T A'262; 41 O L J 363; 3 Pat. L R142; 27 Bom. L 
Reds; 23'A L J 634; 49 M L J244; 22 LW 384; 
n (P 0)138; (1985) M W N 630;300 W N81 
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under the terms of a’compromise deed 
which provided that he was.to hold and 
possess the villages in lieu of his main- 
tenance without power of transfer during 
the lifetime of his brother. It ‘was held 
that the eppellant’s interest in the vil- 
lages was ‘a rightto future maintenance’ 
within s. 60, sub-s. 11) (n), Civil Procedure 
Code; 1908, and, therefore, could: not be 
attached and sold, but that a” Receiver 
should be appointed to realise the rents 
and profits with direction to pay thereout 
a sufficient: and adequate sum forthe 
maintenance .of the appellant. and his 
family, and to .apply the balance, if any, 
to the liquidation of the decree. It was 
remarked‘ by their Lordships that although 
8. 60(1) (n), Civil Procedure Code, barred 
the attachment and sale of the property, 
the proper remedy lay in a fitting case in 
the appointment of a Receiver with-powers 
as already indicated. This case is nearly 
on’ all fcurs with the case ‘before’ us and 
it only remains to determine whether this 
isa fit case to doso.. Another case where 
their Lordships of the Privy Oouncil held 
that a Receiver of the rent and profits 
had been: rightly uppointed in executicn of 
a decree ‘S reported in Wasif Alt Mirza v. 
Karnans-Endustrial Bank, Ltd. (2). 
Another case which may be referred to 
is Hemendra Nath Roy v. Prokash Chandra 
Ghosh (3), & Divisiow Bench decision. It 
was said.-there that: the observations ‘of 
the Judicial Oommittee of the Privy Goun- 
cilin Rajindra Narain Singh v: Sunder 
Bibi (1, show: sufficiently that the view 
that by. the introduction of s. -5L in the 


new Code of Oivil Procedure, the: dece 


ree-holder .may as of right and as a 


=’ matter of course apply for execution by 


the appointment of a Receiver is- not cor- 
rect, but that, on the other hand, the 
remedy by the appointment of a Receiver 


is by way of equitable execution or in- ` 


dirèct execution, the Receiver taking the 
place of the debtor in cases in which 
equitable and special considerations inter- 
vene, It was also pcinted out that the 
terms of O. XL, r.1 are wider than the 


-corresponding s. 502 of the Code of 1882 


énd donot’ provide that the appointment 


of a Receiver should be confined to a suit, 


But s. 5lof the Code isto be feat with 
r. 11,0. XXI, r. 140. XL and the order 
` (2) 59 O 137182 lnd. Oas. 727; Al R1931 P 0160; 
581A 215; 58 OL J 493; (1931)-A L J 495; 35°0 
W N 191; Ind. Rul, (1931) P O 215; 61 ML J208 


(PO. , l 
: (5) 59.0 205 137 Ind. Oas 98; AIR 1932-(al.’189: 
35 O W N1066; Ind. Rul. (1932) Cal. 257. 
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isto be regarded ss made under the last . 
mentioned rule and justified, if only that 
rule would justify ıt. Underthe *Kaw.of’ 
England there is authority, forthe propo- 
sition, that a person seeking ‘equitable 
execution’ must show that he was met by 
difficulties arising from the nature of the 
property, which prevented his obtaining 
relief at Jaw. One principle to be applied . 
is to see whether in lieu of the assets the 
amount due, under_the decree is likely to.. 
be realized within a reasonable time from 
the profits of the attached property. 
Another priaciple is that such an ap- 
pointment should appear in the circum- 
stances to bethe best course both for the 
creditor and the debtcr. 

, With all respect lam in agreement with. 
the principles: laid down in Hemendra Nath | 
Roy v. Prokash-Chandra Ghosh (3) and. 
applying’ -the principles therein I `am 
of opinion that this is a fit case to appoint’ 
a Receiver in respect of the house ‘Oosy 
Nook’, When the house was attached.-it 
was found to be in possession of' a 
tenant. The decree is likely'to be satis» 
fied by a Receiver. being.. appointed in, 
ten years or less. Though: in the Punjab. 
a Bon cannot under Hindu Law claim a: 
partition agains: his father; it has ebeen 
held by a:Division Bench cf this Oourt in- 
Nihal Chand Gopal: Das v. Mohan Lal (4) 
that the son's interest in - co-parcenary: 
property is liable to attachment and sale 
during: the lifetime of. the father, although: 
the. son has no power to enforce. a par-. 
tition in his father’s lifetime. By the 
award between the father and. sòn- it 
is now doubtful whether the son's interest 
is liable to attachment and sale. Though,. 
therefore, the rightof residence reserved. 
for the judgment-debtor in ‘Cosy Nook’ 
cannot.be sold by virtue of the provi-: 
sions: of æ 60 (l) (n), Olvil Procedure: 
Code, it appears to be just and convenient’ 
that a Receiver should be appointed of’ 
that property, in the terms, stated by the 
Single Judge. The judgment debtor was 
not actually in occupation of the house 
when if was’ attached and, therefore, 
there can be no jnconvenience tohim in 
this arrangement, while it will beto his 
interest that the . decree should-be gradu- 
ally satisfied in the way directed. For 
the reasons given I would dismiss. the ap- 
peal with costs. 

Din Mohammad, J.—I agree. | 

N. Appeal dismissed. 

(4) 13 Lah. 455; 135 Ind. Oas. 197; AI R 1932 Lah, 
211; 33P L R779; Ind. Rul, (1032) Lah. 69,- 
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BURMA, ADMINISTRATOR To THE 
” ESTATE or HOSAIN HAMADANEE, 
` _. DROBASED—RRESPONDENT 


Promissory note—A, H and O forming syndicate to 
operate mining righiscalled B—Syndicate registered 
limited Naba company under name M—H financing 
company but dying--G appointed administrator to 
his estate —Statement of account prepared showing 
balance due by A to: estate of H—Endorsement on it 
by A that he would execute pro-note for balance 
-on condition that as agreed, payment would not be 
demanded until B's deal is gone through—Oopy of 
report of G'a office with letter to A to execute note sent 
to A— Report approved by G stating that A had 
agreed to execute pro-note on condition that money 
was not to be demanded tali he receives next distribu- 
tton from company M — Pro-note executed — Suit on 
—No distribution received till filing of sutt—Oral 
evidence of A and G adduced dealing with circum- 
stances, when pro-note executed — Subsequent letter 
and copy of G's office report held embodied conditions 
for execution of pro-note—Suit held not maintainable 
distribution from company M not. bewng received— 
Collateral-agreement held did not come uders. 93, 


Hvidence Act and even tf it did it fell under Proviso . 


three—Avidence Act: (I ôf -1872), a. 98— Promissory 
note—OQOral agreement not to make demand -until 
specified condition is -fulfilled —.It has effect -of 
-auspending obligation under pro-note and falie within 
terms of proviso three to s. 92. 

The appellant A, H and oneQ, formed a syndicate 
“to operate certain mining rights, ‘called’ B. ‘Shortly 
: ; the syndicate 1egistered a limited 

lability company under the name of M. The neces- 
Gary finance was advanced by H on the footin 
that he and the appellant were each to bear ha 
the expenses and that they and O were -aoh to 
“receive one-third of -the 'protits,- On H’s death the 
respondent, the Administrator-General - of Burma, 
Was appointed administrator of the estate. -In‘the 
-course of udmunisteling:the estate, the respondent 
got into touch with- the appellant and in his endea- 
vours to settle up the complicated -afiairs- of H 
‘discussed by conversation ‘and correspondence the 
‘transactions in connection ‘with M Ltd., which was 
one of the numerous matters’ to be liquidated. That 
company hadyshortly after H's death; realised's profit 
and had distiibuted the proceeds by way of dividend, 
“The state of-the accounts in respect ar M Ltd., was 
examined and as a result of an interview a state- 


ment was prepared which showed a balance due by, 


the appellant to the respondent ag ‘administrator of 
the estate amounting to Rs. 13,60c-6-¥, - The account 
was signed by-an-oificial in the respondent's office 
called N. Atthe foot of the. account, there was a 


L75—d7°& 38 
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“by me-without interest, 
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note signed bythe appellant in the following terme: 
“This-account is correct and I am willing to execute a 
pro-note for Rs. 13,608-6-9 on condition that payment is 
not demanded until as originally arranged, B's 
deal goes through when the amount is to be paid 
i This account excludes 
the item of Rs 1,500 due to me as ¢ share in the marble 

uarries -and . Rs. 2,000 paid by me'as H's share of 
Geren re1it for'same also Ra, 150 dus to the estate 
by-me for cows. : These matters. to be settled later on 
&g soon as ‘proofs are adduced in support of my claim.” 
Other documents in evidence consisted of a letter 
dated September. 20, 1930, sent by the res ent 
tothe appellant, and-two documents which it en- 
closed, Theletter requested the oP errs to execute 
two promissory notes, one for Ra. 13,608-6-9, and one 
for Ke. 150. The appellant was also requested to 


"have the former. promissory note signed by his firm. 


‘The two documents enclosed were described as 
being (1)-an office Pk of the respondent's of the 
balance due from A O, and M Ltd. and (2) the state- 
ment of-acoount showing the. balance due from 
‘Mesers Rowland Ady & Oo, O and M Ltd. The 
-document -No. 1 was a copy of pait of the actual 
office report which had been, prepared and initialled 
by N. it recited that the appellant was claiming 
that there should be certain adjustments in his 
favour and stated that when he produced papers in 
support of his claim and the office was satished with 
the claim, the necessary credit would be given, 
But the‘report next contained a passage in the 
following terms: “In the meanwhilebe has agreed 
to execute a P. N. for the sum of Ra, 13,608-6-9 found 
due from him on condition that the money is not 
“demanded till he receives the next. distribution 
from M Ltd, and that no interest is demanded. 
He will execute the pro-note to-morrow if A. G. 
approves of the account. y seen it and 
“has signed at foot of the acéobunt.” Against -this 
passbge‘on the original office report there was a note 
"n ‘fed pencil, “Appd.—let him sign onabove terms”. 
This note. was made by the respondent and was 
initialled by him under the date September 18. The 
‘remainder of the office-report consisted of details of 
the account and there was a further note in red pencil 
made’ by-the respondent, “Appd. I remember the 
transaction’ Mr, A's statement to be accepted.” 
Initialied J. H.” September 18. What was des- 
aribed as the office report in the letter of September 
20, 1940, to the appellant was a copy of the actual 
report excluding the red pencil notes made by the ` 
respondent. On receipt of these documents, the 
“appellant executed . the original promissoiy note 
ii! his own name and in his firm's name. A suit was 
brought on the renewal of thie pro-note. The next 
distribution ot the M Ltd, had not taken place 
batore the institution of the suit: i 
Held, that the documents enclosed in the letter of 
September 20,1930, were intended to embody the 
conditions under which the appellant was to execute 
the promissory note and theses conditions were sub= 
stituted fur the conditions contained in the endorse- 
ment which the appellant added to the statement of 
account andsigned on September 17, 1930. The ap- 
“pellant, by executing the promissory . note on the 
-basis of the letter. and enclosures of September 20, 
1930, accepted these conditions 60 proposed by the 
Yesporident. Accordingly the complete transaction 
between thé parties was embodied in these documents, 
mamêly, vhe promisso1y note on. the one hand con 
taining the piomize to pay andon the othe: hand 
the conditions embodied in the letter of September 20, 
1¥30, and its enclosures. The result was that the 
respondent was not entitled to demand *paymens of 
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_the promissory note until the next distribution 
. -from M Ltd. As this had not yet taken 


~ place, the action based on the promissory note was 


premature. [p. 452, col 2; p. 453, col. 1] 

Held, further, that the accompanying or collateral 
‘agreement which wasthe condition of the execution 
of the promissory note was a written agreement and 
therefore outside s 92, Evidence Act. Buteven ifthe 


collateral agreement was an oral agreement so as to 


come withins. 92, it would fall withm the third 
roviso of the section, New London Credit Syndicate 
imtied v. Neale (l), Free v. Hawkins (2) and 
Mitchell v. Tennent (4), referred to. Ramjiban 
Serowgy v. Ogore Nath Ohatterjes, (3), distinguish- 
ed, [p. 453, col. 2.) ng 
The promissory note ie, by its express terms, 
payable on demand, that is at once, But the 
agreement not to make a demand until the specified 
condition is fulfilled even if oral, has the intention 
and effect of suspending the coming into force of that 
obligation, which is the contract contained in the 
promissory note. Thus theoral agreement con- 
stitutes a condition precedent tothe attaching of the 
obli gation and is within the terms of proviso 


_ ofsa. 92, Evidence Act. [ibid,] 


Messrs. A. M. Dunne, K. C. and A. 
Pennell, for the Appellants. 


Messrs. R. F. Roxburgh, K. C. and 


"Malore, for the Respondent. | 


Lord Wright.—The question in this 
appeal relates toa promissory note execu- 
ted by the appellants dated Septem- 
ber 12, 1933, This note was a renewal of 


. an earlier promissory, note executed in 1930, 
-but as it is common ground that the con- 


siderations which would have applied to 
the original note, applied to the renewal, 
no distinction need be drawn between the 
two documents. ‘I'he question to.be deter- 
mined is, what were the conditions on 
which the earlier promissory note was exe- 
cuted. oo 


_ The appeal is by Rowland Ady, who will 
be referred to as the appellant, Rowland 
Ady & Oo. being merely the firm name 
under which he carries on business so that 
it may be disregarded in this appeal. --'The 
Tespondent, the Administrator-General of 
Burma, is the administrator of the estate 
of one Hosain Hamadanee, deceased. 


In 1927 the appellant Hamadanee and 
‘one James Oyril Ashe, who -was a mining 
engineer, formed a syndicate to, operate 
certain mining lights, here referred to as 
Booth’s Grant, for the purpose of dealing 
with these rights. Shortly afterwards on 
October 7, 1927, the syndicate regis- 
tered a limited liability company under the 
mame of Ashe’s Munerals, Limited, and 
under an agreement of° the same date, 
agreed to transfer all their assets to -the 
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company in consideration of Rs. 18,0C0 to 
be satisfied by the allotment to Hamadanee, 
the appellant, and Ashe of 600 shares each. 
These shares were duly allotted. The 
necessary finance was advanced by Mama- 
danee on the footing that he and the 
appellant were each to bear half the expen- 
ses and that they and Ashe were each to 
receive one third of the profits. 


Hamadanee put up ‘Spproximately 
Rs. 30,000. In addition to Booth’s Grant, 
the company also acquired otber prcper- 
ties, one of which was a bamboo reserve. 


On Hamadanee’s death in April, 1928, 
the respondent, the Administrator-General 
of Burma, who was then Mr. Hormasji, was 
appointed administrator of the estate and 
so continued at all material times. In the 
course of administering the estate, the res- 
pondent got into touch with the appellant 
and in hisende vours to settle up the 
complicated affairs of Hamadanee, discussed 
by conversation and correspondence - the 
transactions in connection with Ashe’s 
Minerals, Ltd., which was one of the 
numerous matters to be liquidated. That 
company had, shortly after Hamadanee's 
death, realised a protit and had distributed 
the proceeds by wayof dividend. 


In the course of the discussions between 
the appellant and respondent, the state of 
the accounts in respect of Ashe’s Minerals, 
Ltd., was examined, and asa result of an 
intervitw between these two parties, a 
statement was prepared which showed a 
balance due by the appellant to the tes- 
pondent as . administrator of the estate 
amounting to Rs. 13,t05-6-9. There are 
Certain other items which it is not neces- 
sary to consider. The account was signed 
by an Official in the respondent's office 
At the foot of the account, 
there wasa note signed by the appellant 


‘in the following terms :-— 


“This account is correct and I am willing to 


„execute a pro-note for Rs 13,608-8-9 on condition that 


payment is not demanded until as originally arran- 
ged, Booth’s Grant deal goes through when the amount 
is to be paid by me without interest. 

This account excludes theitem of Rs. 1,500 due to 
me as 4 share in the marble quarries and Ra, 2,000 
paid by me as H H.'s share of Government rent for 
same also Rs. 150 due to the estate by me for cows. 
These matters to be settled later on as soon as proofe 
are adduced in support of my claim,” | 
Under tne appellant's signature there appears 
the dateSeptember 17,1930. Under Natara- 


‘jen'’s signature there was inserted the date 


September 18, 1930, but it has now been 
agreed thatthat had been originally sep- 
tember 17, 1930, and that the 17 was altered 


1938 


to 18. lthas not been explained when, 
how or why this alteration was made. 


| | 

The’ next documents to be considered 
consist of a letter dated September 20, 
1930, sent by the respondent to the appal- 
lant, and two documents which it enclosed. 
The letter requested the appellant to execute 
two promissory notes, one for Rs. 13,608-6-9 
‘and one fore Rs. 150.° The latter promis- 
sory note may here be disregarded because 
it relates to the purchase of acow or cows, 
The appellant was also requested to have 
the former promissory note signed by his 
firm. The two documents enclosed were 
described as being (1) an office report of 
the respondents dated September 18, 
1930, of the balance due from Rowland 
Ady & Oo., Ashe and Ashe’s Minerals, Limi- 
ted and (2) the statement of account show- 
ing the balance due from Messrs. Rowland 
Ady & Oo., Ashe and Ashe’s Minerals, Ltd. 
That has been taken to be the account 
already referred to, but it is not olear 
whether this document included not only 
the account itself but also the endorsement 
made and signed by the appellant to which 
reference hus been made. The document 
No. 1 isa copy of part ofthe actual office 
report which had been prepared and initial- 
led by Natarajan. The greater part of 
this report deals with figures of account. 
It recites thatthe appellant was claiming 


that there should be certain adjustments - 


in hisfavour and states that when he 
produced papers in support of his claim 
and the office was satisfied with the-tlaim, 
the necegsary credit would be given: But 


the report next contains a passage which- 


“ig most material to the decision of this case, 
in the following terms :— 

“In the meanwhile he has agreed to execute a 
P. N. for the sam of Rs. 13,608-6-9 found due from 
him on condition that the money is not demanded 
till he receives the next distribution from- Ashe 
Minerals, Ltd, and that no intezest is demanded. 
He will execute the pro-note to-morrow if A. G. 
approves ofthe account. He has already seen it 
and has signed at foot of the account.” 


Against this passage on the original office 
report, there was a nole in red pencil, 
“Appd.—let him sign on above terms.” This 
note was made by the respondent and is 
Ter ie by him under the date Septem- 
er 18. 


The remainder of the office report ‘con- 
sists of details of the account and there is 
“a further note in red pencil made by the 
respondent, ‘‘Appd. I remember the 
transaction. Mr. Ady’s statement to be 
accepted.” Initialled “ J. H.” September 18. 
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There was also on the document a note 
initialled by Natarajan that a separate 
P. N. for Rs. 150 was taken from the appel- 
lant. What was described as the office 
report in the letter of September 20, 
1930, tothe appellant was a copy of the 
actual report excluding the red pencil notes 
made by the respondent and also the note 
about the separate promissory note for 
Re. 150, and also excluding the statement 
of account appended. 

On receipt of these documents, the appel- 
lant executed the original promissory note 
in hisown name and in his firm's name. 
The note was inthe following terms :— 

“On demand we, Rowland Ady and Rowland Ady 
& Oo. of No, 55, Mogul Street, Rangoon, jointly and 
severally promise to pay to the Administrator- 
General of Burma and Administrator to the estate 
of Hosain Hamadanee the sum of Rs. 13,€08-6-9 
being the amount due by us and by Mr. Aehe to 
the estate of Hosain Hamadanes, deceased.” 

The action was brought on the renewal of 
this promissory note. 


The claim was resisted and the defence 
set outin the written statement was as 
in the following terms :— 


“ The said promissory notes [that it is to say, the 
original and the renewal), were executed subject 
tothe condition precedent that no liability was to 
attach thereto until the defendants recsived the 
next distribution from Ashe’s Minerals, Ltd. and 
until certain adjustments of account in the dafen- 
ware a bia had been made to the extent of 

. 3,350", 


By an amendment the word “unless” was 


substituted forthe word “until” in both 
places where it occursed. 


The trial Judge stated that he accepted 
the appellant's account and was satisfied 
that to the best of his ability he endea- 
voured to assist the Oourt by telling the 
truth as he understood it. The Judge held 
that the promissory note was made subject 
to the account of September, 17, 1930, 
and the endorsements thereon signed by 
the appeliant, and that the condition of 
the sale or disposal of the Booth’s Grant 
had been fulfilled or at least that the 
appellant had failed to prove that it had 
not been satisfied. He accordingly made 
a decree against the appellants for 
Rs. 13,608-6-9 less such sum, if any, as 
might‘be found upon taking the account 
of the subject-matters referred to in the 
appellant's endorsement of September. 17, 
1930. 


This decree, subject toa variation, now 


mmaterial, was affirmed by the High Court 


on appeal, and the appeal was dismissed 
with costs, 
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It is, however, most unfortunate that the 
High Oourt on appeal in arriving at that 
conclusion {fell into a curious misconception 
of fact because they dismissed from their 
consideration the copy of the office report 
which, as already stated was enclosed in 
the said letter of September 20, 1930. 
They held that the-appellant or his legal 
advisers had concocted their defence from 
materis! improperly. obtained from the 
inspection of the documents. They appear 
to have been of opinion that the copy af 
the office report had .been improperly made 
by the appellant or his legal advisers on 
the inspection of documents during the 
action and had then been put forward as 
a relevant document. The respcndent’s 
. Counsel has most properly disclaimed any 
reliance on this view of.the Appellate 
“ QGourt. Their Lordships have seen the 
original ‘letter of September 20, 1930, 
and the actual enclosures and have set out 


above what happened. There is no ground - 


whatever for imputing any impropriety to 
the appellant or his legal advisers; any 
such imputation has been unreservedly 
= withdrawn before their Lordships on this 

appeal. The Appellate Court may perhaps 
have been confused bythe fact that the 
appellant's legal, adviser or his clerk in 
_ comparing the copy of the office, report 

sent with the letter of September, 20, 


1930, had written the various notes .which . 


appeared, as have already been explained, 
upon the office’ report itself and were na- 
turally not reproduced in the copy sent to 
the appellant. The unfortunate result of 

this misconception on the appeal to the. 
Appellate Court is that their Lordships 
have not got the benefit of the judgment 
which the High Court on appeal would 
have arrived atif they had not fellen into 
this misconception. 


In their Lordships’ opinion this appeal 


ought to be decided on the written docu-~- 


ments referred to above but in view of the 
arguments addressed to them, they think 
it desirable that they should also dis- 
cuss the oral evidence. There were two 
witnesses of importance, the appellant him- 
self and the respondent, Mr. Hormasiji. 
Their evidence deals with the circumstan- 
- ces when the promissory note was exe- 

cuted. The appellant deposed that he 
had several interviews with Hormasji in 
which the accounts were discussed. He 
stated that the statement of account 
on which he wrote his endorsement was 
the result of one of these interviews and 
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that it was decided at that interview 
that no demand should be madą on the 
note until Booth's Grant deal went through 
and the proceeds were derived from the 
company; but he said that that arrange- 
ment was altered at the suggestion. of 
Mr. Hormasji who on the next day 
sent an altered form of wording to the 
effect that no demand would be made on 
the note and no liability would attach 
until the assets of Ashe’s Minerals were 
next distributed. The appellant said that 
he agreed to the change and asked for an 
agreement tobe sent and that on the 
following day he was sent a copy of the 
office report. 


The respondent is not so clear in his 
evidence but eventually, according to the 
Judge's note he said, “I agree to what 
is written down on p.2of Exhibit ‘O’ and 
against whichI have written down the 
word Appd.” Heis there referring to the 
passage quoted above from the office 
report. He further said that in his mind 
there was no difference between the two 
forms of the condition and that he had 
agreed not to make a demand onthe pro- 
note until one of these conditions was 
fulflied. Naterajan’s evidence is not of 
importance. 


Taking the position ss a whole, their 
Lordships are of opinion that--the do- 
Guments enclosed in the ‘letter of 
September 20, 1930, were intended to 


‘embody the conditions under which -the 


appellant was to execute the promissory 
note and they are of opinion that these 
conditions were substituted for 

conditions contained inthe endorsement 
which the appellant added to the state- 
ment of account and signed on Seprem ber 
17, 1930. The appellant, by executing the 
promissory . note on the basis of the letter 
and enclosures of September 20, 1930, 
accepted these conditions so proposed 
by the respondent. Accordingly the 
complete transaction between the parties 
was embodied in these documents, namely 
the promissory note on the one hand 
containing the promise to pay and on the 
other hand the conditions embodied in the 


letter of September 20, 1930, and its 
enclosures. The result of that position is 
thatthe respondent is not entitled to 


demand payment of the promissory note 
until the next distribution from Ashe’s 
Minerals, Ltd. As this has not yet taken 


‘place, the action based on the promissory 


note’ was premature and cannot succeed 
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on the present state of affairs since there 
had been no next distribution from Ashe's 
Minerals, Ltd, when the action was 


started, that is no distribution - of profits. 


subsequent to that referred to above 
before the date of the agreement. If, 
88 it is suggested may happen, there never 
is any.such distribution it will follow 
that no demand for payment can ever 
be’ made on the promissory note. That 
latter point is; bowever, immaterial in these 
proceedings. 


Mr. Roxburgh in his able argament for 
the respondent did not seriously contest 
` that if this view of the documents was 
taken, that is to say, if their Lordships 
were of opinion that the letter of 
September 20, with its enclosures con- 
stituted a written offer from the respondent 
to the appellant, capable of being accepted 
and, in fact, accepted by the appellant, 
by the execution of the promissory note, it 
would follow that the terms of the pro- 
missory note must be read along with and 
as qualified by the written agreement 
onthe part of the respondent not to de- 
mand payment until the condition was 
fulfilled. He, however, strongly contended 


that that was not the true view 
and that the letter with its enclosures 
constituted merely a record of what 


was in truth before the date of the docu- 
ments an oral 
between the parties and that evidence of 
such an oral agreement was not admissiblé 
by reason of s. 92 ofthe Indian Evidence 
Act. Against this it was contended on 
behalf ofthe appsllant that even if the 
agreement not to demand payment was 
merely a collateral oral agreement, it 
was still admissible in evidence as falling 
within the third proviso of s. 92 which 
provides that the existence of any 
separate oral agreement constituting a 
condition precedent to the attaching of any 


obligation under any written contract grant ` 


or  dispcsition 
proved. 


Their Lordships, as already stated, are 
of opinion that the accompanying or 
collateral agreement which was the 
condition of the execution of the promissory 
Dote, was a written agreement and, therefore, 
outside s. 92. But even if the collateral 
agreement was an oral agreement so 
as to come within s. 92, they are of opinion 
that it would fall within the third proviso 
of the section which states the Indian 
Law in terms which are in accordance 


of property may be 
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with English Law. It is necessary to 
distinguish a collateral agreement which 
alters thelegal effect of the instrument 
from an agreement that the instrument 
should not be an effective instrument until 
some condition is fulfilled, or, to put it in 
another form it isnecessary to distinguish 
an agreement in defeasance of the 
contract from an agreement suspending 
the coming into force’ of the contract 
contained in the promissory note. In 


- their Lordships’ judgment this collateral 


agreement comes under the latter des- 
cription and is within the proviso. AS 
an illustration for example reference may 
be made to the New London Credit 
Syndicate, Limited v. Neale (1) where it 
was sought to provean oral agreement 
to renew a promissory note payable at 
3 months’ date, and that was held to be an 
agreement altering the terms of the 
written contract. In the earlier case of 
Free v. Hawkins (2) the evidence which 
was excluded wasof a parol agreement 
said to have been madeat the time of 
making anote. The note was expressed 
to be payable 8 months after the date. 
The evidence which was rejected was that 
payment should not be demanded until 
after the sale of certain assets. 

The present case falls into the other 
category. The promissory note is, by its 
express.terms, payable on demand, that 
is at once. The obligation under the note 
attaches immediately. But the agreement 
not to make a demand until the specified 
condition is fulfilled bas the intention and 
efiect of suspending the coming into force 
of that obligation, which is the contract 
contained in the promissory note. Thus 
the oral agreement constitutes a condition 
precedent to the attaching of the obligation 
and is within the terms of proviso three of 
s. 92. A case like the present is to be 
distinguished from that dealt with in 
Ramjiban Serowgy v. Ogore Nath Chatterjee 
(3) in which the promissory note, though 
absolute in its terms, was said to be 
subject to an oral agreement, providing 
that it was not to be enforceable by suit 
until the happening of a particular event. 
Sale, J. in rejecting this evidence expreased 
his opinion that the proper meaning of 
proviso three was that the contemporaneous 
oral agreement to be admissible must be 
to the effect that a written contract was to 


(D (1898) 2 Q B 487;67 L J Q B 8259; 79 LT 
883. š 


(3) 8 Taunt 92; 1 Moore 535; Holt 550. 
(3) 25 O401; 8 Q W N 188, i 
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be of no force at all and was to constitute 
no obligation until the happening of a 
certain event. This description in their 
Lordships’ judgment applies to the present 
case. To the same effect Page, J. in 
Mitchell v. Tennent (4) held that the 
collateral agreement alleged in that case 
constituted a condition precedent to the 
attachment of any obligation under the 
cheques in question so that they remained 


inoperative until the condition was fulfilled. - 


The same view has been applied in other 
cases, which it is not necessary here to cite 
specifically. 

In their Lordships’ judgment if the 
collateral agreement in the present case 
were held to be an oral agreement, evi- 
dence of it would be admissible on the 


principles they have stated but they prefer . 


to decide the case on the ground that the 
actual position of the parties depends on 
the written documents, namely the promis- 
sory note and the letter and enclosures of 
September 20, 1930, and that accordingly 
no question of admissibility of evidence 
under s. 92 arises. 

For these reasons, with all respect to the 
Courts below, their Lordships are unable 
to agree with them in the conclusions at 
which they have arrived; they are of opinion 
that the appeal skould succeed; that the 
decrees appealed from should be set aside 
and that judgment should be entered for 
the appellants with costs before this Board 
and in the Courts below. They will 
humbly so advise His Majesty. 

8. Appeal allowed. 

Solicitor for the Appellants:—Mr. J. E. 
Lambert. 

Solicitora for the Respondent:—Messrs, 
Burton, Yeats & Hart. 


i a 52 O 677; 80 Ind. Oas. 59; A I R 1925 Cal. 
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A takia is a place where a fakir or dervish (a 

poe who abjures the world and becomes an 
umble servitor of God) resides before his pious 
life and teachings attract public notice, add before 
disciples gather round him, and a lace 
is constructed for tkeir lodgement, Mohinddin v. 
Sayiduddin (1), relied on. 

A takiais recognised by law asa religious institu- 
tion, and a nt or endowment to it is a valid 
wan or public trust for a religious purpose, 

e sajjadanashin (literally meaning a person 
Who sits on the sajjada or prayer mat) is the’ 
spiritual preceptor of a religious institution. He 
has the privilege of imparting to his. disciples 
spiritual knowledge. He has charge of the spiritual 
affairs of a religious institution, while the mutwalli 
has charge of its temporal affairs. In some cases 
the office of sajjadanashin and the office of the 
mutwallt are combined in one and the same 

The succession to the office of the sajjadanashin 
depends on the rules, if any, made by the founder 
of the institution. But where there are no sugh 
rules applicable to the shrine, the succession is 
regulated by the usage which governs the in- 
stitution. 

A Moslem shrine gituate at Ludhiana in the 
Province of the Punjab is known as Takia Shah 
Shuhada, and belongs to a sect of ascetics called 
Madari Fakirs, an order of fakirs which was 
founded by Zinda Shah Madhaar of Syria, whose 
shrine is situate at Mukrampur or Makanpur, about 
$0 miles from Oawnpore The sajjadanashinof the 
shrine was one J who died in 1922. On April 8, 1925, 
the appellant, M accompanied by two other fakérs, 
approached N, the head of the shrine at Makanpur, 
and asked him to attend an assembly of Madari 
Fakirs and other personas at Ludhiana N acceded 
to his request, and arrived at Ludhiana on, or 
before July 18, 1925. On that day a document 
or agreement in writing was submitted to him 
by the fakirs assembled at Ludhiana, requesting 
him to appoint a successor to J, this document was 
signed, nat only bya large number of fakire and 
the heads of Madari shrines of the neighbourhood 
but also by the respondent 4. The signatories declared 
that the office of the gaddi nashin (sazjadanashin) 
had been vacant sincethe demise of J and unani- 
mously requested N to confer the office on “anyone 
who ig fit and whom he deems fit’ for the office 
of the sajjadanashin of the takia. In compliance 
with this request, N granted, on that day a sanad 
selecting Ma “disciple of J for the office of the 
safjadanashin of the shrine, This sanad also was 
signed by the representatives of various shrines 
and other Madari Fakirs. There was ample evidence, 
that election by the bhek or religious fraternity was 
the rule followed for appointing the sajjadanashin 
of the takia in question: 

Held, that M was duly elected by the bhek to the 
office of the ss aaa ead 

Messrs. Eddy, K. C. and F. 


Krishna Menon, for the Appellant. 
Messrs. A. M. Dunne, K. C. and J. M.. 
Parikh, for the Respondents. 


Sir Shadi Lal.—The question raised by 
this appeal relates to the appointment of 
a sajjadanashin of a Moslem shrine 
situate at Ludhians in the Province of the 
Punjab. The shrine is Known as Takia | 
Shah Shuhada, and belongs to a sect of 
ascetics called Madari Fakirs. The sajja- 
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danashin of the shrine was one Sain 
Jhandu Shah, who died on October 25, 1922. 
The matjer in controversy between the 
parties is whether the appellant Maule 
Shah was validly appointed to succeed 
Sain Jhandu Shah in the office of the 
sajjadanashin of this institution. 

A takia is a place where a fakir or 
dervish (a person who abjures the world 
and becomes &n *humble servitor of God) 
resides before his pious life and teachings 
attract public notice, and before disciples 
gather round him, and a place is’ con- 
structed for their lodgement [Mohiuddin v. 
Sayiduddin (1)]. 

A takia is recognised by law as a 
religious institution, and a grant or endow- 
Ment to itiga valid wakf or public trust 
for a religious purpose. 

The sajjadanashin (literally meaning a 
person who sitson the sajjada or prayer 
mat) is the spiritual preceptor of a religious 
institution. He has the privilege of im- 
parting to his disciples spiritual knowledge. 
He has charge of the spiritual affairs of 
a religious institution, while the mutwallt 
has charge of its temporal affairs. In 
some cases the office of the sajjadanashin 
and the office of the mutwallt are combined 
in one and the same person. 

The succession to the office of the 
sajjadanashin depends on the rules, if any, 
made by the founder. But there are no 
such rules applicable to the shrine in 
question, and the succession is regulated 
by the usage which governs the institution. 
Now, there is ample evidence, and indeed, 
the parties are agreed, that election by 
the bhek or religious fraternity is the rule 
followed for appointing the sajjalanashin 
of the takta in question. Whether, in 
addition to election, there should be a 
nomination, or confirmation, by the head of 
a superior shrine, is a matter upon which 
the parties are not unanimous, 

The shrine in question belongs, as 
already stated, to Madari Fakirs, an order 
of fakirs which was founded by Zinda 
Shah Madhaarof Syria, whose shrine is 
situate at Mukrampur or Makanpur, about 
30 miles from Cawnpore in India. It ap- 
pears that, on April 8, 1925, the appellant 
Maule Shah, accompanied by two other 
pale. approached Sayad Nazir Ahmad, the 
ead of the shrine at Makanpur, and asked 
him to attend an assembly of Madari 
Fakirs and other persons at Ludhiana, 
Syed Nazir Ahmad acceded to his request, 
and arrived at Ludhiana on, or before, 

(1) 20 O 810 at p. 833. l 
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July 18, 1925. On that day a document 
or agreement in writing was submitted 
to him by the fakirs assembled at Ludhiana, 
requesting him to appoint a successor to 
Jhandu Snah. It is to be observed that this 
document was signed, not only by alarge 
number of faktrs and the heads of Madari 
shrines of the neighbourhood, but also by 
the respondent Sardar Ali Shah. The 
signatories declared that the office of the 
gaddi nashin (sajjadanashin) had been 
vacant since the demise of Jhandu Shah, 
and unanimously requested Sayad Nazir 
Ahmad to confer the office on “anyone 
who is fit and whom he deems fit’ for the 
office of the sajjadanashin of the takia. 
In compliance with this request, Sayad 
Nazir Ahmad granted, on that day, a 
sanad selecting Maule Shah, a “disciple of 
Jhandu Shah” for the office of the sajjada- 
nashin of the shrine. This sanad also was 
signed by the representatives of various 
shrines and other Madari Fakirs. 


There is evidence to show that Sayad 
Nazir Ahmad himself tied a turban on 
the head of Maule Shah in the presence of 
the assemblage, and other persons, who 
attended the gathering, offered turbans 
and presentsin cash to him in token of 
accepting him to be the head of the 
shrine. Their names arg. mentioned in a 
list, with the presents made by them. 
Maule Shah, on his part, entertained all 
of them at a feast which cost him about 
Rs. 3,000. 

The trial Judge holds that the evidence, 
both oral and documentary, produced by 
the plaintiff in support of his claim, proves 
that he had-complied with the usage regu- 
lating the succession to the office of the 
sajjadanashin, and the learned Judge has 
accordingly granted a decrees to him. 


From this decree Ghane Shah, who 
claimed to be the mutwalli of the shrine 
appointed by Sardar Ali Shah, brought an 
appeal to the High Court. The appeal was 
accepted by that Court on the ground 
that the proceedings taken by Maule 
Shah for his election cannot be regard- 
ed as an election “in which the 
electors exercised a free and independent 
choice of a successor to the deceased 
sajjada.” The learned Judges of the High 
Court criticised the method employed by 
Maule Shah in first ‘obtaining the good will 
and support of Sayad Nazir Ahmad,” and 
“the unauthorised delegation to him of 
their powers by a certain section, of the 
fraternity.” They expressed the view that 
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the result was, in the circumstances, a fore- 
gone conclusion. 

Their Lordships are unable to concur in 
the conclusion reached by the learned 
Judges. Sayad Nazir Ahmad was admit- 
tedly the head of the shrine of the founder 
of the Order of Madari Fakirs, and he was 
held in high esteem by the members of the 
bhek or the religious fraternity of the takia. 
The plaintiff was, therefore, justified in 
finding out whether his election would 
meet with the approval of the head of the 
parent shrine, whose consent is regarded 
by some witnesses to be essential to a 
proper election. Be that as it may, it is 
clear that when he arrived at Ludhiana, he 
adopted the proper attitude and did not 
take action until he was requested by all 
the persons interested in the matter. It 
cannot be said that the members of the 
bhek were coerced or anduly influenced in 
making their choice. Indeed, it is not 
suggested that the usage governing the 
election of a sajjadanashin provides a 
special procedure for conducting the elec- 
tion. There is no such thing as secret 
voting in the community consisting of 
these fakirs, and there can be little doubt 
that what is contemplated by the usage is 
that the view of the fraternity should be 
ascertained asto .who would be regarded 
by them as a suitable person to discharge 
the functions of the sajjzadanashin. It is 
obvious that a proposal should be made by 
a member of the Madari fraternity, and 
it was only natural that the members of the 
bhek should make a request to the head 
of the most important Madari shrine to 
give them a lead in the matter. Their 
Lordships think that the validity of the 
election in this case cannot be impugned on 
any reasonable ground. It must, there- 
fore, be held that Maule Shah was duly 
elected by the bhek to the office of the 
sajjadanashin, 

Lt is, however, argued that he was not a 
disciple of Jhandu Shah, but there is 
sufficient evidence to refute this contention. 
It is significant that he is described asa 
disciple of the late sajjadanashin in the 
sanad granted to him by Sayad Nazir 
Ahmad, and this document is signed by a 
large number of fakirs. Moreover, Sayad 


Nazir Ahmad deposes that he himself made 


enquiries a8 to the status of Maule Shah, 
and was satisfied that he was a disciple of 
the deceased sajjadanashin. 

The respondent Sardar Ali Shah, however, 
Claims that he was selected sajjadanashin 
by the bhek on October 28, 1922, the third 
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day after the death of Jhandu Shah. ~ 
There can be no doubt that, if he was 
validly elected in October, 1922, there was 
no vacancy in the office of the sajjada- 
nashin which could be filled by the subse- 
quent election of Maule Shah in July, 1925. 
The question is whether there was a 
previous election of Sardar Ali Shah, which 
rendered the subsequent election of the 
appellant inoperative. It ias said that a’ 
document was executed in favour of Sardar 
Ali Shah on the date of the alleged election, 
but that document has not been produced. 
It is not disputed that the contents of the 
document cannot be proved, by oral evi- . 
dence. There is, therefore, no proof that 
the election, if any, was held by the > 
bhek in accordance with the usage of the 
institution. Indeed, the ugreement, exe- 
cuted on July 18, 1925, by the heads of the 
various shrines and other Madari Fakirs 
requesting Sayad Nazir Ahmad to confer 
the office of the sajjadanashin on a fit: 
person, states in clear terms that the office 
of the sajjadanashin of the takia in ques- 
tion has been vacant since the death of - 
Jhandu Shah, and contains a request that 
the office should be conferred upon a 
suitable person. The agreement bears the 
signature of Sardar Ali Shah himself, and - 
itis idle to suggest thathe was induced 
by, fraud to sign the document. This plea 
rans counter to the evidence of Sayad 
Nazir Ahmad in whose presence the docu- 
ment was signed by Sardar Ali Shah and 
other Madari Fakirs. The objection on 
the ground of a prior election of Sardar 
Ali Shab cannot, therefore, be sustained. 

It is not clear whether the usage followed 
by the institution prescribes that the, 
sajjadanashin-elect should be approved by. 
the head of a superior shrine, but their 
Lordships do not consider it necessary to 
discuss the matter, because it is common 
ground that the appellant’s succession to 
the deceased sajjadamashin received the 
approval of the head of the shrine,- 
which is recognised by the Madari Fakirs as 
superior to all other Madari shrines in the 
country. 

Upon an examination of all the relevant. 
circumstances their Lordships are of 
opinion that the appellant Maule Shah 
has established that he was duly elected to 
the office of the sajjadanashin of the takia 
Shah Shuhada.. The result is that the 
appeal preferred by him should be allowed,~ 
the decree of the High Oourt be discharged; 
and that pronounced by the trial Judge be | 
restored. The respondents Nos. 1 and 2 
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must pay the costs incurred by the appel- - 


lant here and also in the High Court. Their 
Lordships, will humbly advise His Majesty- 
accordingly. 


8. o Appeal allowed. 


Solicitors for the- Appellant:—Messrs, 
Nehra & Co. ° 

Solicitors forthe Respondents’'— Messrs. 
Hy. S. L. Polak & Co. 
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cultivators. 


Mortgages of the paddy fields were executed by 
Burman cultivator in favour of a Ohinese ricé 
miller, the purpose was to advance money to trade 
with and to supply rice to the miil of the mort- 
gages. In suits on mortgages the mortgagor 
leaded that the mortgages Were satisfied by.eupply- 

g rice to the mortgagee Mortgagee denied t 
and pleaded that the mortgagor was paid for the 
supply of rics. No a ts were produced of this 


by the mortgages while the mortgagor produced- 


accounts of paddy supplied. There were no receipts 
of such supply. The High Court held that the 
mortgages, were discharged before suits : 

Held, that the question abont the accounts of 
parties was one of facts. For the purpose of estimat- 
ing the probabilities of the case, local knowled 
was particularly important; and the Judges of A 
High Oourt at Rangoon were in this respect specially 

ualifled—in some cases by long experience of 

ə paddy market in Burma; whereas the habits 
and business methods of Ohinege rice millers and 
of Burman cultivators were mattere upon ‘which 
their Lordships-had no spesial means of know- 
ledge. Upon a careful examination of the evidence 
their Lordships were not prepared to dissent from 
the conclusions arrived at by the High Oourt. 
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Messrs, A. M.- Dunne, K. C. and R. W. 
Leach, for the Appellants. 
Mr A. Pennell, for the Respondents. 


Sir George RankiIn.—In this case two 
appeals from the High Oourt at Rangoon 
have been consolidated. They arise out of 
two-mortgage suits brought by the appel-- 
lants in the District Oourt of Pyapon. In 
each suit there were three defendants—two 
of whom were impleaded in both suits. 


In appeal No. 47 the mortgage sued upon 
was a Sub-mortgage of some 125 acres of 
paddy land in Pyapon township to secure a 
loan of Rs. 7,000 with interest at 18 per 
cont. per annum. In appeal No. 74 the 
mortgage sued upcn was of four pieces of 
paddy land in the same township to secure 
a loan of Rs. 13,000 with interest at 164 per 
cent. perannum., These mortgages were 
effected by registered deeds both dated 
September 23, 1924. The appellants’ suit 
to enforce the sub-morigage was brought on 
June 19, 1933, and their suit upon the 
other mortgage on January 23, 1934. The 
suits came on for hearing in October, 1934, 
and October 1935, respectively, before 
different Judges in the same District Oourt 
and in each case the plaintiffs succeeded 
at the trial in obtaining a preliminary 
decree for sale on the footing that the 
whole of the loan and of*the interest due 
under the mortgage deed was due and 
unpaid. On appeal tothe High Court these 
decrees (dated October 31, 1934 and October 
9, 1935) were set aside and both suits were 
dismissed on the ground that the whole of 
the debt and of the interest had in each 
case been satistied and discharged before 
the suit was instituted. The ultimate 
decision of the High Oourt (Mya Bu, J. and 
Baguley, J.) in the case upon the sub- 
mortgage was given on August 18, 1936, 
after an application for :eview had been 
allowed. Tne result of the review was to 
confirm the Court's original decree of 
November 14, 1935, dismissing the suit. In 
the case upon the other mortgage, there 
was a difference of opinion between the 
two learned Judges of the Appellate Bench 
(Mackney, J. and Mya Bu, J.) and the case 
was under Art. 34 of the Letters Patent 
of the Oourt laid before Mosely, J., who, 
agreeing with Mya Bu, J., allowed the 
appeal and dismissed the suit. 

The defence which has been accepted in 
both: suits by the High Court is that the 
morigage debts had been paid off by the 
supply of paddy to the plaintiffs’ rice mills. 
The mortgagors in the case of «the sub- 
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mortgage were Sein Su and his mother; in 
the case of the other mortgage Sein Sn, his 
mother and his brother Sein Kar. The 
plaintiffs Po Hla and Po Oho are Chinese 
brothers who owned rice millsat and near 
Rangoon. The defendants say that the loans 
were made by the plaintiffs to enable the 
defendants to obtain and deliver paddy to be 
milled by the plaintiffs. The High Court 
has accepted the defendants’ evidence in 
respect of the following deliveries, the value 
whereof has, in the opinion of the High Oourt, 
been proved to exceed the sums due upon 
the martgages in suit:— 
2,515 baskets of Ngasein paddy on Sep- 
tember 28, 1924. 
2,267 baskets of Ngasein paddy on Octo- 
ber 29, 1924. 
5,005 baskets of Kaunknyin paddy in 
October 1925. 
4,000 baskets of Midon paddy in Decem- 
ber 1927. 


The defendants say that they have from 
time to time endeavoured to get the plaintiffs 
to come to a settlement as to the exact 
sums due in respect of these deliveries and 
they produce accounts purporting to show 
the cost to the defendants of these consign- 
ments. The plaintiffs’ case is that the 
monies lent by them were lent as an invest- 
ment upon a higlfrate of interest and upon 
security of the land: though no doubt the 
defendants wanted the money to trade 
with, The plaintiffs have been in possession 
throughout of the mortgage deeds and no 
receipt for any principal or interest has 
at any time been given or indorsed there- 
on. Upon the question of the deliveries of 
paddy the plaintiffs produce no accounts, 
saying that their practice is to destroy their 
accounts after three years. The plaintiffs 
do not deny that paddy was at times 
delivered to their mills by the defendants, 
but say that the transactions were settled 
at the time. This the defendants deny 
pave that itis agreed that Rs. 1,000 was 
paid at the time of delivery on account 
of the sum due in respect of the 4,000 
baskets of Midon paddy. 


. The controversy is clearly one of fact. 
It has given much difficulty to the Courts 
in Burma: the two District Judges and 
Mackney, J. being in favour of the plain- 
tiffs, while Mya Bu, Baguley and Mosely, 
JJ. were in favour ofthe defendants. For 
the purpose of estimating the probabilities 
ef the case, local knowledge is particularly 
important: and the learned Judges of the 
High Oovfrt at Rangoon are in this respect 
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specially qualified—in some cases by long 
experience of the paddy market in Burma; 
whereas the habits and business methods of 
Ohiness rice millers and of Burman 
cultivators are matters upon which their 
Lordships have no special means of know- 
ledge. Upon a careful examination of the 
evidence, their Lordships are not prepared 
to dissent from the coaclusions arrived at 
by the High Oourt. They think it proved 
that paddy was delivered to the plaintiffs’ 
mills as alleged by the defendants, and they 
do not accept the contention thatthe loans 
were made by the plaintiffs merely as an 
investment upon the security of the land. 
They agree with the majority of the Judges 
in the High Oonrt in thinking that the pur- 
pose of the loans was to enable the defen- 
dants to procura and deliver paddy to the 
plaintiffs’ mills.. They think that the sub- 
mortgage was not at alla likely choice on 
the part of the plaintiffs if they were merely 
seeking an investment, and that it is im-* 
probable that the plaintiffs should have 
settled with the defendants in respect of 
transactions in peddy without retaining 
anything in respect of the interest due upon 
the mortgages. The plaintiffs’ explanation 
of the absence of all accounts—that their 
practice is to destroy all accounts after 
three years—cannot, in their Lordships’ 
opinion, be readily accepted. Itis for the 
defendants to prove that the loans were 
repaid, bat if the evidence given on their 
behalf be accepted as trae, the burden has 
been discharged notwithstanding that 
more business-like methods would have 
enabled them to give better proof. While 
the case presents some difficulty, their’ 
Lordships think that the reasons given. 
by the High Goart, and in particular by 
Mosely, J.. woo was the last Judge to deal 
with the matter, are sufficient to justify the 
decrees appealed from. 

They will humbly advise His Majesty that 
the appeals should be dismissed with costs. 


8, Appeal dismissed. 
Solicitors for the Appellants:—Messrs. 
Gardhyell & Co. 


Solicitor for the Respondents:—Mr, J. E. 
Lambert. 
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PRIVY COUNCIL 
Appeal from the Lahore High Court 
4 May 3, 1938 
Loen WRIGAT, Lorp ROoMER, Str LANOBLOT 
SANDERSON, BIR Saapr LAL AND 
SIR Grores RANKIN, 
Pandit PARMA NAND— APPELLANT 
VETSUs 
NIHAL CHAND AND ANOTARE—RESPONDHNTA. 

Hindu ,Law—Religtous endowment—Private trust 
~—~Facts that person in charge of institution is called 
mahant and that institution and other property 
descends from guru to chela, tf conclude that proper- 
ty ia of religious character—Udasi, if can acquire 
private property with his own money— Public trust 
Beneficiaries under— Recitations of holy books in 
institution, if incompatible with hypothesis that trust 
was of private nature—Charitable and Religious 
Trusts Act (XIV of 1920)—Hssentials for con- 
stituting trust fora public purpose of a charitable 
or religious nature—Held on facts that institution 
was nota public trust. 

The mere fact that a person in charge of the re- 
ligious institution is called mahant and the circum- 
stance that the institution and other properties des- 
cend gurw to chela does not necessarily lead to 
the conclusion thata property, when acquired by a 
mahani, loses its secular character and partakes of 
religious character. 

When 8. person enters the Udasi order, he severs 
his connection with the members of his natural 
family. It follows that neither he nor his natural 
relative can succeed to the property held by the 
other. There is, however, no resson for holding 
that an Udasi cannot acquire private property with 
his own money or by bis own exertions. If he does 
acquire private property, it cannot be inherited by 
his natural relatives, but passes on his death to his 
spiritual heir including his chela who is recognised 
as his spiritual gon. The descent of the property 
from a guru to his chela does not warrant the pre- 
sumption that it is kan Pa property. 

In the case of a public trust, the beneficiaries 
are either the public at large or a considerable 

rtion of it answering a particular description, 
The recitations of holy books in religious institu- 
tion are, in no way, incompatible with the hypo- 
thesis that the trust, if any, was of a private nature, 
There can be no doubt that even in a private shrine, 
the public may worship, but the question is whe- 
ther they doso without any permiseion, leave or 
license and as of right. ` 

To constitute a trust ‘created or existing 
for a public purpose of a charitable or reli- 
gious nature" within the meaning of the Oharitable 
and Religious Trusts Act the author or authors of the 
trust must be ascertained, and the intention to 
create a trust must be indicated by words or acts 
with reasonable certainty. Moreover, the pur- 

of the trust, the trust property, and 
the beneficiaries must be indicated so as to enable 
the Oourt to administer the trust if required. 
Chhotabhat v. Jman Ohandra Basak (1), relied on. 

Held, on facts and evidence that the institution 
and property attached to it was not the subject- 
matter ofa trust fora public purpose ofa charit- 
abie or religious nature, 


Messrs. D. N. Pritt, K. C. and C. Sidney 
Smith, for the Appellant. 

Messrs. A. M. Dunne, K. C. and W. 
Wallach, for the Respondents, 
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Sir Shadi Lal.—In the town of Gujran- 
wala there is a building variously describ- 
ed as Baghichi Thakaran or Gurdwara 
Beghichi, and the main issue, which their 
Lordships have to determine in this ap- 
peal, is whether that building, together 
with the shops and other property attached 
to it, is the subject-matter of a trust for 
a public purpose of a charitable or 
religious nature. The issue was raised by 
the defendants who, claiming to be the 
representatives of the Hindu public, made 
an application to the District Judge under 
s. 3 of the Charitable and Religious 
Trusts Act XIV of 1920), alleging that 
the Baghichi Thakaran was a public 
endowment for religious and charitable 
purposes, and called upon Mahant Narain 
Das, who was described by them as the 
trustee of the endowment, to farnish details 
of the nature and purposes of the trust, 
and of the value of the property belonging 
to the trust and also to render an account 
of the income and expenditure of the trust 
property. Their allegations were cuntested 
by Narain Das, and the controversy between 
the parties led to the present action, brought 
by Narain Das for the purpose of obtaining 
an authoritative pronouncement upon the 
nature of the trust and of the property 
attached to it. `. 

The trial Judge ifound against the public 
character of the alleged trust; but his 
judgment has been reversed py the High 
Oourt of Judicature at Lahore. From the 
judgment pronounced by the High Court 
and the decree which followed upon it, 
this appeal has been brought to His 
Majesty in Council by Pandit Parma Nand 
who, on the death of Narain Das, was 
impleaded as his legal representative. 

The learned Judges of the High Oourt, 
after a careful consideration of the ques- 
tion of onus, have endorsed the conclusion 
of the trial Judge that it was for the 
defendants to prove that the plaintiff, who 
was admittedly in possession of the property, 
held it on a trust created for public pur- 
poses of charitable and religious nature. 

The history of the Baghichi Thakaran 
or Gurdwara Baghichi may be briefly stated. 
The Baghichi was founded by one Baba 
Kulla or Kuljas who died about 1800 A. D. 
He wasa Khatri by caste, and migrated 
from a place called Saidnagar to Gujranwala, 
where he took up a plot of land and built a 
house thereon. He also planted a garden, 
which was the origin of the name Baghichi 
(orchard) usually applied to this institution. 
Baba Kulla was succeeded by his chela, 
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Thakar Ram Dos who was an Arora bv 
caste. It is stated that Ram Das practised 
asa physician. and that while he was in 
charge of the Baghichi Tbakaran, he made 
improvements to the building. It was, 


however, Ram Das’s successor, Sant Das, 


who made considerable extensions and also 
acquired house and shop property at Gujran- 
wala. The prosperity of the institution was 
mainly due to Narain Das who succeeded 
Sant Das on bis death in 1879. Narain Das 
acquired properties at Nankana Sahib, and 
also built chops at Gujranwala. The annual 
income of the various properties during the 
time of Narain Das rose from Rs. 1,394 in 
1905 to Re. 7,664 in 1923. It was probably 
this abnormal rise in the income which 
attracted the attention of the respondents 
who made the application under the Oharit- 
able and Religious Trusts Act, which led 
to this litigation. 

It appears that the person, who happen- 
ed to be in charge of the Baghichi, was 
called mahant ; and that the Baghichi itself 
was known as gurdwara. But the main 
property, which is the subject-ma‘ter of 
the dispute, was acquired by the person 
or persons who occupied the office of 
mahant. 

The principal ground, upon which the 
judgment of the High Court proceeds, is 
that the Baghichi and other properties have 
descended from guru (religious preceptor) 
to chela (religious disciple); but this cir- 
cumsvance does not necessarily lead to the 
conclusion that a property, when acquired 
by a mahant, loses its secular character and 
partakes of religious character. It is com- 
mon ground that the mahants of this in- 
stitution belonged to an ascetic order called 
Udasi. The Udasts rarely marry ; and, if 
they do so, generally lose all influence; for 
the dharmsala or gurdwara soon becomes 
a private residence closed to stangers; 
Maclagan's Census Report for the Punjab, 
Part I, Oh IV, p. 152. When a person 
enters the Udasi Order, he severs his con- 
nection with the members of his natural 
family. It follows that neither he nor his 
natural relative can succeed to the prop- 
erty held by the other. There is, however, 
no reason for holding that an Udasi cannot 
acquire private property with his own 
money or by his own exertions. If he does 
acquire private property, it cannot be in- 
herited by his natural relatives, but passes 
on his death to his spiritual heir includ- 
ing his chela who ig recognised as his 
spiritual son. The descent of the property 
from guru to his chele does not warrant 
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the presumption that it is religious property. 

Assuming, however, that the property 
acquired by a makani is to be treated as 
a religious property, the question arises 
whether it was dedicated for the use or 
benefit of the public. In the case of a 
public trust, the beneficiaries are either 
the public at large or a considerable 
portion of it answering a particular des- 
cription. Now, there is no documentary 
or oral evidence to show tlfat the property 
was expressly dedicated for the use or the 
benefit of the public. Are there any cir- 
cumstances from whichthe dedication of 
the proverty to a public trust can be 
implied ? 

It appears that in 1869 four persons 
applied tothe Municipal Committee, Gujran- 
wala ; that a plot of land lying in front of 
the building of the Baghichi Thakaran 
might be included in the courtyard of the 
building, and that, though they were them- ` 
selves interested in the land as muafidars, 
they would not demand any compensation 
for surrendering their rights to the prop- 
erty. The Municipal ‘Committee recom- 
mended the grant of land, and the Deputy 
Oommissioner considered the land to be an 
unsightly plot adjoining the public road, 
and was induced toremit the share of the 
price of the land which was due to the 
Government “in the interest of the city.” 
It is true that the building was then des- 
cribed as a holy place and the mahant. 
occupying if was stated to be a “very 
good than”; but as pointed out by the High 
Court—“The transaction itself seems to 
have had a town-planning motive rather 
than to have been prompted by a desire to 
endow the gurdwara., This assignment of 
land does not prove that the building was 
dedicated to a public trust. 

It is, however, argued that income-tax ` 
was sought to be imposed upon Narain Das 
for the year 1905-08 iu respect of the income 
derived by him from the property of the: 
gurdwara, and that the income-tax was 
then remitted on the ground that the prop- . 
erty constituted a public trust. There is 
no document to show the nature of the- 
objection on which the order of remission 
was based. The oralevidence is to the. 
effect that the tax was remitted because the 
property was stated to be wakf; but the 
expression wakf is vague and may in-. 
clude a private trust. It cannot, therefore, 
be said that the mahant at that time declard’ 
the property tobe dedicated to a religious 
trust of a public nature. It is, however, ' 
significant that, 'as deposed by him, Narain, 
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Das did not succeed in securing an exemp- 
tion from income-tax on a subsequent occa- 
sion, andad to pay Rs. 250 or Rs. 300 per 
annum 8s income-tax, 

Their Lordships’ attention has been invit- 
ed to 8 will made by Mahant Sant Das on 
October 14, 1875, In this will the testator 
describes the property in dispute as his 
private property, and states that he ‘is 
entitled to alienate it. There can be no 
doubt that Sant Das regarded the property 
‘to be his property but the respondents con- 
tend that he himself declared the property 
to be a public trust to take effect after his 
death, and appointed a managing committee 
to administer the alleged trust. The original 
will is not available, but it is common 
ground that ‘the will was not acted upon 
after the death of the testator. There is 
-Bome evidence to show that the testator 
revoked it by destroying it. The revocation 
would make the declaration of trust in 
fructuous. Be that as it may, tħere can 
be no doubt that neither Narain Das, who 
succeeded Sant’ Das, nor any managing 
‘committee’ administered the property as 
trust property. The will, whetner revoked 
‘or not, cannot be relied: upon to prove 
that a public trust came into operation 


after Sant Das's death. It, however, shows: 


that he regarded himsélf to be the owner 

_of the property. and claimed the right to 
` alienate it. This claim negatives~ the sug- 
‘gestion that it came into his hands as pro- 
‘perty dedicated to public trust. Indeed, 
_there is ample documentary evidence to 

show that alienations of several Properties 
were made Dy various mahenis in exercise 
of their right of ownership. 

The plaintiff Narain Das himself made 
“a will on July 9, 1922, and‘ gifted the 
“property to the appellant, Parma Nand, 
as his successor ; and described himself to 
"be the absolute owner of the Baghichi and all 
‘ other property. But this declaration cannot 
._ be used tor determining the point im 
` controversy between the parties. 

It appears that holy scriptures were 
Tecited in the gurdwara on various occa- 
sions, and that presents were made by the 
audience Lo the person or persons who made 
the recitations. But it is clear that recila- 
tions were suspended for several months. 
The recitations of holy books are, in no 
way, incompatible with the hy pothesis ` that 
` the trust, if any, was ofa private nature. 
There can be no doubt that even in a private 
shrine, the public may ‘worship, but the 
7 question is whether, they do so without aly 
“ permission," leaye or license ‘and ‘as of” 
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right. This test has not been ‘satisfied in 
the present case. 

. Their Lordships do not think that any 
user or treatment of the property has been 
proved, such as would justify the conclusion 
that it was a public, and not a private 
It cannot be disputed that the plain- 


establish affirmatively that a trust of a 
pulic character was imposed upon the pro- 
perty. - 

To constitute a trust “created or existing 
for a. public purpose of a charitable or 
religious nature’ within the meaning of 


Act XIV of 1920, the author or authors of 
the trust must be ascertained, and the in- 


tention to create a trast must be indicated 
by words or acts with reasonable certainty. 
Moreover, the purpose of the truet, the trust 
property, and the beneficiaries must be 
indicated so as to enable the Court to 
administer tue trust it required; Chhotabhat 
vV. Jnan Chandra Basak (1). ‘These condi- 
tions have not been fultilled. 


Their Lordships are of the opinion that 
the onus, which rested upon the defendants, 
has not been discharged. They will, there- 
fore, hambly advise His Majesty that the 
appeal be allowed, that the decree of the 
High Court be discharged, and that the 
decree of the Gourt of first instance be 
restored, The appellant must have his costs 
here, a8 well as in the Oourts below. 


S, Appeal allowed. 


Solicitors for ‘the Appellant :— Messrs, 
Hy. S&S. L. Polak & Co. 

Solicitors for the Renpondents :— Messrs. 
T. L. Wilson & Co. 


(1) 63 I A 146; 155 Ind. Oas. 409, 1935 O L R348; 
1935 A LR 455; (1935) O W N 627; 1 BRo08; 7R 
P 0201.61 OL'J 285; 390 W N 8t5; (1935) M W 
N 635; AI R1035b U97; 69M L J1 (1935) ALI 
775; 42 L W 188;37 Bom. ; 57 A 330 P 0. 
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Oriminal Revision Application No. 298 
of 1937 
March 25, 1938 
Davis, J. O. AND LoBo, J. 
Musammat KALAN w/o HASSOMAL— 
APPLICANT 
versus 
EMP EROR~—ResPonpENT 


Penal Code (Act XLV of 1880), as. 494, 497 a 


Duty of Court—Duty of prosecution—Going throug 
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form of marriage recognised by law must be proved 
hh ses Bi abe y not ihe roiie be valid, 

Judges should be particularly careful to ses that 
gs 494, 497 a 498, Penal Code, are not aking for 
the ose of private spite or persecution., is 
jaka for the prosecution under s. 494, Penal 
Code, to prove that the form of marriage was 4 
form recognized by or known to the law, otherwise 
“it would be open to the prosecution by mere asser- 
tion to constitute any mutual acton the part of the 
man and woman, a form of marriage. When the 
word “marries " is used ins, 494, Penal Oode, it 
means marries by some form of marriage known to 
or recognized by the law Section 494, when it uses 
the word “ marries " does not, of course, refer to a 
valid marriage. A bigamous marriage cannot be 
a valid marriage, and apart from the bar of the first 
marriage, it may be that there may besome other 
legal impediment to the validity of the marriage 
of the manor woman, some legal impediment per- 
sonal to the manor woman, such as consanguinity, 
yet if the second marriage bea form recognized by 
or known to the law, that would be sufficient “to 
satisfy this particular provision of the section. 

Cr. R. App. from the order of the Second 
Additional Sessions Judge, Hyderabad, dated 
November 12,1937.  - 

Mr. D. N. O'Sullivan, for Applicant. 

Mr. Partabrai D. Punwant, Advocate- 


General, for the Crown. 


Davis, J.C.—This is an application in 
revision against an order of the Second 
Additional Sessions Judge, Hyderabad, 
setting aside an order of the First Olass 
Magistrate, Hyderabad, in which he dis- 
charged eight persons accused of offences 
under ss. 494 and 494 read with s. 109 of the 
Penal Code, and ordering further enquiry 
to be made. On behalf of the applicant, 
Musammat Kalan, whose alleged bigamous 
marriage is the subject of the complaint 
by the husband Hassomal, itis urged that 
the Additional Sessions Judge should not 
have interfered with the finding of the 
Magistrate, who is an experienced Magis- 
trate, so far a3 it is based on facts, and that 
so far as the order of the Magistrate is based 
on law, the lawis correctly set out by the 
Magistrate. A ; 

It does not appear that the complaint of 
Hassomal, the supposedly aggrieved hus- 
band, has mach merit in fact. It appears 
quite clear that his wife Musammat Kalan 
left him because he married her own sister 
and that this complaint of bigamy by 
Hassomal is a mere answer tothe applica- 
tion of his wife for maimtenance. That 
application for maintenance can be dealt 
with on its merits, and an answer by way 
of a complaint of bigamy may quite 
easily be an attempt to prevent the ap- 
plication for maintenance being decided 
on its merits, and Judges should be parti- 
cularly careful to see that ss, 494, 497 and 
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498, Penal Code, are not abused for the 
purpose of private spite or persecution. 
Nevertheless, if we thought tbat in law 
the husband had a good case, however, 
cmducive to the commission of the offence 
of bigamy his own oppressive or improper 
conduct might have been, we should not 
have interfered with the order of the 
Additional Sessions Judge though in the 
result the proper punishmerit for the offence 
if committed by the woman might have 
been a day's simple imprisonment. In this 
case, however, we think not only was it not 
necessary for the Judge to interfere on 
the merits of the case, but he is himself 
in error on the law. He says in his judg- 
ment ; 

“The learned Public Prosseutor concedes, and I 
think rightly, that on the evidence accepted by the 
learned Magistrate that some form of marriage 
ceremony was performed at Jakhro where the seven 
witnesses of the complainant named above were 
presant, op cannot support the order of the learned 


But we do not think it is sufficient for the 
prosecution on whom the burden lies merely 
to show that something which the prosecu- 
tion chooses to assert is “some form of 
Marriage ceremony” was gone through. 
We think it is necessary for the prosecution 
to prove that the form of marriage was a 
form recognized by or known to the law, 
otherwise it would be open to the prosecnu- 
tion by mere assertion to constitute any 
mutual act on the part of the man and 
woman a form of marriage. For instance, 
taking an absurd example—and the error in 
a proposition is often most easily and 
clearly shown by an absurd example, if 
the complainant chose to come forward and 
say that the man and woman held hands 
while the man crowed like a cock and the 
woman clucked like a hen, that was a 
“form of marriage,” would the learned 
Judge have accepted that assertion as 
sufficient? Clearly when the word 
“marries” is used in 6. 491, Indian Penal 
Code, it means marries by some form of 
marriage known to or recognized by the 
law. Section 494, when it uses the word 
“marries” does not of course refer to a 
valid marriage. A bigamous marriage 
cannot be a Valid marriage, and apart from 
the bar of the first marriage, it may be that 
there may be some other legal impedi- 
ment to the validity of the marriage 
of the man or woman, some legal 
impediment personal to the man or woman, 
such as consanguinity, yet if the second 
marriage be a form recognized by or known 
tothe law, that would, we think, be suffici- 
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ent to satisfy this particular provision of the 
section. 

Reference may usefully be made to a 
recent "Hh gtish case in Re Robinson (1). 
The Indian cases to which we have been 
referred do not appear particularly helpful. 
In Sant Ram v. Emperor (2) the learned 
Judges disposed briefly of the point refer- 
ring toa Oalcutta case while reference to 
Taher Khan ve Emperor (3) will show that 
the learned Judges disposed of the point 
ina manner almost equally brief. Two 
Madras cases, Emperor v. Lazar (4) and 
Emperor V. Antony (5) are of limited interest 
as relating to the marriage of Indian 
Ohristians and are of doubtful assistance 
as the two judgments do not ee. We 
think the short paragraph in Halsbury’s 
Laws of England, Vol. IX, p. 533, relating 
“to the invalid second marriage offers a surer 
and sofficient guidance. ‘This is as follows: 

“A person a y married when having the inten- 
tion of appearing to contract a second marriage 
goes through a form of marriage known to and 
recognized by law as capable of producing a valid 
Marriage is guilty of bigamy, although the second 
marriage, even if it were not bigamous, would be 
otherwise invalid.” 


But, in this case, the prosecution, have 
failed to prove that the ceremony, to which 
itis alleged the man and woman were a 
party, was a form of marriage recognized 
by or known to the law. The evidence 
-only shows some acts which show if they 
showed anything at all, part only of a form 
of marriage. We- have to go to the Magis- 
trate’s judgment, for the Judge does not 
mention in his judgment- what was the 
ceremony ‘the -witnesses saw or say they 
saw. They say, they saw the shawl of the 
woman tied withthe shawl of the man and 
the distribution of sweetmeats, but the 
Magistrate does not accept their statement, 
and we think quite rightly, that they saw 
anything else. There is no reliable evi- 
dence that the Granth or Anand Sahib was 
read; there is no reliable evidence that the 
ceremonies necessary for a form of mar- 
riage under the Anand Marriage Act were 
performed; there is no evidence of a sacred 
fire cr walking round a sacred fire, as in the 
Nagpur case in Emperor v. Soni (6) 


(1) (1938) 1 All. E LR 301. 

(3) 11 Lah, 178; 124 Ind, Oas. 310; A 1 R 1929 Lah. 
713; (1929) Or. Oas. 305; 31 Or. L J 648;30PL R 
573; Ind. Rul. (1930) Lah, 518. 

($) 450 641; 45 Ind. Oas 688; A TR 1918 Oal, 186; 
19 Or. L J640; 22 OWN 695; 27 O J 436, 

(4) 30 M 550; 17M L J 476; 6 Or. LJ 338. 

9 33 M 371;8 Ind. Oas. 579, 11 Cr. L J 688. 

6) AIR 1936 Nag, 13; 159 Ind. Oas. 855; (1936) 
Or. Oas. 35; 37 Or. LJ 1615 8 R N 142. 
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on which the learned Advocate for the 
husband strongly relies. In fact, the evi- 
dence of the witnesses shows, if it shows 
anything at all, a ceremony unknown to 
the law, or some small part of a ceremony 
known to the law. In any ease, the evidence 
shows no form of marriage known to or re- 
cognized by the law. Nor do we think this 
19 a case for enquiring into an offence of at- 
tempted bigamy. 

We think, therefore, the learned Judge 
should not have interfered with the order 
of the learned Magistrate. We, therefore, 
set aside the order of the learned Judge 
and restorathe order of the Magistrate. 
The revision application is allowed accord- 
ingly. 


“D. Application allowed. 
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VETSUS 
SAYID MOHAMMAD NAEEM— 
"a T HESPONDENE. 
sor and leasee—Tenant buildi on la 
under lease—Lessor, if prevented Fom taline ake 
session of land on determination of tenancy. 

If a tenant builds on land which he holds under 
a lease, he does not thereby, in the absence of spe- 
cial circumstances, acquire any right to prevent the 
lessor fromtaking possession of the land and build- 
ings when the tenancy has determined. Hé knowg 
the extent of his interest, and it is his folly to ex- 
pend money upon a title which he knows would or 
might soon come to an end. This rule is not affect- 
ed by the mere circumstance that there is no written 
lease. Ramsden v. Dyson te) renan on, Beni Ram v. 
Kundan Lal (2), referred to, Debendra Nath v. 
Pashupati Nath (1), distinguished. 

O. A. from the decision of the Sub-Judge, 
lst Oourt, Gaya, dated September 10, 1935. 

Mr. I. B. Saran, for the Appellant. 

Messrs. Mohammad Hasan Jan and Aziz- 
ullah, for the Respondent. 

Judgment.—This is an appeal by the 
defendant in a suit for recovery of posses- 
sion of land in which, according to the 
plaintiff, his predecessor-in-title and other 
maliks had allowed the defendant's father 
to build a temporary shed for residential 
purposes on condition that he would cook 
food for the maltks on ceremonial occasions 
and render other menial services on wages. 
Plaintiff said that the defendant had stopped 
rendering services and then aftere service 


of notice to quit, this suit was brought for 


A 


Aga 


recovery of possession. The defence was 
that the land had been sattled with the 
ancestors of the defendant for permanent 
residential purposes more than a hundred 
years ago, that the tenant had put up sub- 
Btautial structures worth more than 
Rs. 4,000 on the land, that there had been 
several successions, and that while the 
tenant had put up the substantial structures 
in the honest belief that he had a perma- 
nent right, the landlords, knowing that the 
ancestor of the defendant wae acting under 


such belief, had stood by and allowed the 


expensive structures to be put ap. The 
trial Oourt found that the land had been 
settled with defendant's father in 1317 Fasli 
on the conditions alleged by the plaintiff, 
and that even if the structures, which the 
learned Munsif found were not substantial, 
had been put up with the knowledge of 
the plaintiff, the mere fact that the land- 
lord stood by and acquiesced would not 
suffice to raise any equitable estoppel 
ageinst him. The suit was accordingly 
decreed ; and defendant appealed to the 
District Judge. The appeal was heard by 
a Subordinate Judge, who concurred in the 
findings of the learned Munsif. 

The first point urged before meis that 
as admittedly the grant was for residential 
purpcses, the Gourt should have started 
with a presumption of permanency, and 
In support of this contention, Sir George 
Rankin’s remarks in Debendra Nath v. 


Pashupatt Nath (1) have been referred to. 


The learned Chief Justice ssid that upon the 
-Question - whether a tenancy is permanent 
or not, the law of India attaches a good deal 
of importance tothe question whether the 
“‘tenaucy was for residential purposes apart 
altogether from the question whether sub- 


-stantial structures ‘were built upon the land 
‘and that in this country the old-fashioned 


H 


notion at all events was that a place which 
was intended as a family home was very 


‘likely to be intended to be held in perma- 


nent right. These obse:vations, however, 
can have no application to a tenancy 
created so recently as 1317, and that, too, on 
condition of the tenant performing menial 
services. 

The learned Advocate has next contended 
that there was an equitable estoppel in the 
case ‘‘on general principles” that a landlord 
who allows a substantial structure to be 


bult by the tenant in the absence of a 


written lease should be taken impliedly to 
contract that, whether or not the tenancy 


of 35 @ W N 1047; 136 Ind. Oas, 889; AIR 1933 
19 “Ina, Rul. (1982) Oal 341, ` 


an . 
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was permanent in its inception, he would 
give a permanent interest to the tenant by 
reason of the substantial structyre. Now, 
in the first place; the finding of fact is that 
the structures put up by the defendant and 
his predecessor were not substantial. De- 
fendant said that they were worth more 
than Rs. 4,000, but a Pleader Commissioner 
found that they were only worth Rs. 528, 
and this figure was acceptéd by the lower 
Courts. The learned Advocate urges that 
the sum of Rs. 528 was large relatively to 
the means of the original tenant and that, 
therefore, the strucfures should have been 
held to be substantial. I am not sure that 
it is open to me in second appeal to take 
that view. But, in any case, it is clear 
that the proposition formulated by the 
learned Advceate “on general principle” 
cannot be accepted as at all sound. The 
learned Advocate had indeed, no difficulty 
in distinguishing on the facts of the case 
Beni Ram v. Kundan Lal (2) on which the 
trial Court relied. But in that- decision 
there is a quotation from the- ‘speech of the 
‘Lord Chancellor in Ramsden v. Dyson (3) 
showing the rule on the point : 

“Tf my tenant builds on land which he holds ander 
me, he does not thereby, in the absence of special 
circumstances, acquire any ri ade pn revent me 
from taking possession of the buildings 
when the tenancy has [alena ri He knew the 
extent of his interest, and it was his folly to 


expend money upon a.title which he knew would 
or might soon come to an end.” 


It does not seem to me that the polioa: 
tion of this rule is affected by the mere 


circumstance that in the present case there 


was no written lease even though the de- 
fendant’s father took the land as recently 
as 1317 Fasli. Of special circumstances 
the appellant has not been able to show 
any at all. He did endeavour in the trial 
Gourt to establish that the construction of 
the substantial buildings on the land had 
been supervised by the plaintiff ; but that 
was not the case set up in his written 


statement, and it was disbelieved by the 


trial Oourt with which the lower Appellate 
Court agreed. The contentions urged before 
me thus fail. The appeal is dismissed with 
costs. 
D. Appeal dismissed. 
(2) 21 A 496; 26 I A58; 7 Bar. 523 


(PO). 
2 ee LRILAL 129; 12 Jur. (N 8) 506; 14 y 
R9 
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RoBERTS, O. J., BAGULBr, Mosausy, Ba U, 
DUNKLEY, BBAUND AND SBAW, JJ. 
Tus KING—Prosgovutor 
VETSUS 
X NGA MYO—Acousgp 


Evidence Act (I Of 1872), 83.4, 114 illus. (b), 133— 
Where evidence of accomplice is tendered, Court 


should not call for proof of presumption that. he is. 


unworthy of credit unless corroborated in material 
particulars —Two further illustrations to illus. (b) 


8. 1l4 are not exhaustive but for guidance—Ent- . 


dence—Oorroboration—Hvidence Act is complete code 
of law of evidence and not modification of law of 
evidence in England—Propostitons to be taken into 
consideration while dealing wrth question to be decid- 
ed under ss. 133 and 114 lus. (b). 

It 18 not desirable that in cases where the evidence 
of an accomplice is tendered, the Ovuurt should call 
for proof of the presumption that he is unworthy of 
credit unless corroborated ın material particulars. 
Kixperience has shown that in the generality of 
cases lt 18 unsate to convict upon the uncorroburated 
testimony of an accomplice alone, although it is not 
illegal to do so. The Gourt should, theretore, regard 
an accomplice as prima facte unworthy of oredit; 
but this presumption which ıt is open to the Oourt 
to draw 1s not a hard and fast presumption but one 
which may be displaced in the circumstances of a 
particular case jp 465, col. 2.| 

Two further illustrations given to illus. (b) s. 114, 
Evidence Act, show circumstances in which the 
pae APA normally to be drawn is Capable of 

elng displaced. ‘These illustrations ure not 
exhaustive. They aie given by way of guidance 


only, and in order that a Uourt may test the facts of ` 


a” particular case to see whether anything has 
emerged to show that the evidence of an accOmplice 
need not be corroborated ın material particulais, |p. 
465, col. 2; p. 466, col. 1.] 

It 18 settied law that a person cannot corroborate 
himself. [p. 466, col. 2.) 


In questions relating to matters expressly provided - 


for the Evidence Act, ıt must not be dealt with as 
& mere moditication of the law of evidence pre- 
valling in England. The Evidence Act is a com- 
plete + Oode of the law of evidence in British 
Burma. |p. 467, col. 1.] 

While dealing with a question to be decided under 
8.133 and s. 114, 1llus. (b), tue following propositions 
should be taken into consideration. First: brovid- 
ed it has been established by extraneous evidence 
or - matters appearing on the record that the 
accomplices are not acting ın collusion with one 
another, the cumulative eftect ot the evidence of two 
or more of them may be suflicient to remove the 
prima facie presumption of the individual 
unworthiness of credit of their statements, and, if 
this:bs the case, a conviction may legitimately be 
recorded upon their statements alone, if the Vourt 
is convinced of their truth. The same observation 
apples to the cumulative effect of the evidence of 
. an accomplice and the confession of a co-accused 
where the presumption oftheir unreliability has, in 
the special circumstances, been rebutted. secondly: 
that evidence from a source which 18 not prima facie 
unworthy of credit may piove a fact which displaces 
in a paiticular cese the presumption that an 
accomplice is unworthy ef credit. Thirdly: that 
corroboration must proceed from as source extraneous 
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to the person whose téstimony it is sought to cor- 
roborate, But it may consist of extraneous proof of 
a fact relating to that very person's prior conduct. 
What has been said of accomplices applies to ap- 
provers and vice versa, Aung Hia v. Emperor Q), Nga 
Aung Pe v. Emperor (2), overruled. [p. 467, col. 1.) 

Criminal Keference made by Mr. Justice 
Baguley. 

Sir Arthur Eggar, Advocate-General, for 
the Orown. | 

Sir O'de Glanville and Mr. P. K. Basu,for . 
the Accused. 


Roberts, C.J.—In this case the judg- 
ment about to be delivered isthe judgment 
of the whole Court. The questions referred 
to us deal with the nature of the corrobo- 
ration and the circumstances in which it 
should be sought, when a person is accused 
of a crime and the evidence against him is 
partly or wholly that of an accomplice or 
accomplices. By s.133, Evidenze Act, an 
accomplice is a competent witness against 
an accused person, and aconviction 18 not 
illegal because it proceeds upon the uncor- 
roborated testimony of an accomplice. 
Where the Court regards the evidence of an 
accomplice as trustworthy, it need not look 
further. 

But bys. 114, Illus. (b) of the Act, the 
Court may presume that the evidence of an 
accomplice 18 uawortny of credit unless he 
is corroborated in material particulars. By 
5. 4 of the Act, whenever it is provided 
by this Act that the Oourt may presume 
a fact,it may either regard such fact as 
proved, unless and until it is disproved, or 
may call for proof- of it. In our opinion, 
itis not desirable that in cases whele the 
evidence of an accomplice is tendered, the 
Cowt should call for proof of the presump- 
tion that he is unworthy of credit unless 
corrobora.ed ın material particulars. Ex- 
perience has shown that in the generality 
of cases it is unsafe to convict upon the 
uncorroborated testimony of an accomplice 
alone, although it is not illegal to do Bo. 
The Court should therefore regard an ace 
complice as prima facte unworthy of credit, 
but this presumption which itis open to 
the Court to draw is not a hard and fast 
presumption but one which may be dis- 
placed in the circumstances of a particular 
case. 

‘wo further illustrations are given to 
Illus. (b) in the Act. They show circum- 
stances in which the presumption normally 
to be drawn ıs capable of being displaced. 
ln our opinion these Illustrations are not 
exhaustive. They are given by way of 
guidance only, and in order that °a OUourt 
may test the facts of a particular case to see 
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whether anything has emerged to show that 
the evidence of an accomplice need not be 
corroborated in material particulars. In the 
second Illustration given, it issuppcsed that 
a crime has been committed by several 
persons. A, B and C three of the criminals, 
are captured on the spot. We will sup- 
pose for a moment that it has not been 
proved whether they have been kept.apart 
from each other or not. Hach gives an 
account of the crime implicating D and 
the accounts are in substance the same 
and agree in detail. Still they are accom- 
plices and prima facie unworthy of credit. 
(In passing, it may be noted that the use 
of the word ‘‘tainted” in this connection has 
given rise to misconception.) 


If A,B and C say that their accounts ` 


ought to be believed becauce they were 
kept apart, such statements would also 
have to be viewed with suspicion. But if, 
from a conrce which is not open to suspicion 
at all there is evidence which convinces 
the Court that A, Bund C were really 
kept apart and had noopportunity of making 
up their stories togetter, then it is clear 
that afact has been proved which may 
render the stories credible and may rebut 
the presumption that the accounts given 
by A; B and C are unreliable. Jn such a 
case the presumption having been dis- 
placed (or rebutted), the Oourt need not 
look for outside corroboration, but may act 
on the uncorroborated testimony of accom- 
plices, and may convict if they believe the 
evidence, because’ of the provisions of 
s8: 133 of the Act. It ig not the mere 
fact that the accomplice’s accounts co.- 
rcborate each other, but” the additional 
fact that they hadno opportunity of col- 
lusion (which must be proved from a source 
which is not unworthy of credit) which 
may enable a Court to dispense with the 
need for corroboration of the acccmplices, 
In the case of a co-accused, it will generally 
be found that his confession is even more 
open to suspicion than isthe evidence of 
an accomplice. Nevertheless, it is & “matter” 
which the Court can take into consider- 
ation when deciding whether the guilt of 
an accused person has been proved beyond 
reasonable doubt. In most cases it can add 
little, if any, weight tothe evidence of an 
accomplice or approver. But if the pre 
sumption cf its unreliability has been 
rebutted by extranecus evidence, this fact 
may enable it toadd weight to the evidence 
of an approver or an acccmplice, and may 
even dispense with the necessity {for corro- 
boration in the particular case. The test in 


` 
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all these cases is whether the sum total of 
the matters before the Court has satisfied 
the Court that it is safe to recazd a con- 
viction. 

Again in the earlier Illustration given In 
the Act, it is supposed that A is tried for 
Causing a man's death by an act of negli- 
gence in arranging certain machinery, and 
that B, who also took part in the arrange- 
ment, describes precisely what was done, 
and explains the common carelessness: of A- 
and himself. Here it is not enough for B- 
to describe himself as a person of the 
highest character in order to displace the. 
presumption that his evidence should be 
viewed with disfavour unless corroborated. ` 
But if come other person who is worthy of 
credit testifies to B’s good character, proof, 
of this fact may render it unnecessary to 
seek for corroboration of B's testimony, 
such good character being regarded as dut- 
weighing any moral stigma involyed by the 
offence. Further, we are in agreement that 
it is settled law that a person cannot corro» ` 
brate himself. Bys 157 of the Act, 

“in order to corroborate the testimony of a witness 
any former statement made by such witness relat- 
ing to the same fact at or about the time when the, 
fact took place of before any authority AN 
comp-tent to investigate the fact, may be proved. 

“Vo take the simplest illustration, if a. 
person A, is giving evidence as to the com-. 
mission of a crime and declares that he 
made similar statements about the time of 
its commission, he does not thereby corro-, 
borate “himself, nor strengthen his own: 
testimony- But if, in support of A8 evi- 
dence, it is proved from another source 
that A did make statement of a kind simi- 
lar to his evidence, about that time, then 
the fact thus proved may be taken as cor-- 
roborative of A's statement in evidence’ 
that he did so, and as showing the con- 
sistency of his testimony and conduct. To. 
pursue this matter a little further, we may 
take the instance of a first ‘information 
report made by A. Ita contents are not 
evidence of the truth of the matters stated 
therein; but it may be proved in evidence 
that A made it, and the’ contents of the 
report may be proved inorder to corroborate 
A's testimony when he is later called asa. 
witness. We think that the phrase ‘inde- 
pendent” testimony used in this connection 
has given rise to misconception. During 
the course of the elaborate argumenis to . 
which we have listened, a vast number of 
cases were cited to us from different parts 
of India and from England both before and 
after.the passing of the. Evidence Act. It 
has become apparent ‘that words employed 
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in ‘one case in a wide sense have been 
employed in another in a restricted sense, 
and that-*similar difficulties have’ been 
approached from varying angles by the 
different Courts. We are of opinion that 
an exhaustive examinaticn into all these 
interpretations of the law is not called for 
in our judgment, but that we should lay 
down clear propositions which interpret 
the Evidence Act and which are to be 
applicable to all Courts in British Burma 
for the future. We also desire to state that 
in questions relating to matters expressly 
provided for in the Evidence Act, it must 
not be dealt with as a mere modification of 
the law of evidence prevailing in England. 
The Evidence Act is, as it was intended to 
be, a complete Code of the law of evidence 
in British Burma. 

From a consideraticn of all the matters 
to be dealt with it is apparent: First: 
Provided it has been established by ex- 
traneous evidence or matters appearing on 
the record that tbe accomplices are not 
acting in collusion with one another, the 
cumulative effect of the evidence of two or 
more df them may be sufficient to remove 
the prima facie presumption of the indi- 
vidual unworthiness of credit of their state- 
ments, and, if this be the case, a conviction 
may legitimately be recorded upon their 
statements alone, if the Court is convinced 
of their truth. The same observation applies 
to the cumulative effect ofthe evidence of 
an accomplice and the confession of a co- 
accused where the presumption of their 
unreliability hás, in the special circum- 
stances, been rebutted. Secondly: That 
evidence from a source which is not prima 
facite unworthy of credit may prove a fact 
which displaces in a particular case the 
presumption that an accomplice is unworthy 
of credit. Thirdly: That corroboration must 
proceed from a source extraneous to the 
person whcse testimony it is sought to cor- 
roborate. Butit may consist of extraneous 
proof of a fact relating to that very person's 
prior conduct. The above conclusions, in 


so far as they differ from dicta on the same’ 
point in either, Aung Hla v. Emperor (3) 


at p. 427* or Nga Aung Pe v. Emperor (2), 
must be regarded as superseding the earlier 
dicta. What has been ssid of accomplices 
applies to approvers and vice versa. 


(1) 9 R 404; 135 Ind. Cas. 819; A I R1831 Rang. 
35; 1931 Or. Oas. 875; 33 Cr L J 205; Ind. Rul. (1932) 
Rang. 65 (8 B). 

(2) 1937 Rang. 110; 169 Ind. Cas. 705; AIR 1937 
Rang 209; 38 Or LJ 785; 10 R Rang 19, 
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When a Judge charges a jury he should 
tell them what the law is, snd should 
advise them to look for corroboration where 
the circumstances require it as a matter of 
caution; he should also direct them as to 
the nature of the corroboration, that it 
should come from a source extraneous to 
the person whose testimony it is sought to 
corroborate, and not prima facie unworthy 
of credit: and he should tell them that it 
should be in a material particular, and 
should implicate the accused person himself 
with the commission of ‘he crime charged. 
Bat the jury are the sole judges of the 
facts, and once they have received a proper 
warning, it is they who must consider the 
need for corroboration or the sufficiency of 
corroboration in each particular case. When 
there is no jury, the Judge or Magistrate 
should approach evidence which is prima 
facie unworthy of credit with suspicion, but 
if after due regard tothe matters on which 
a jury would have to be directed if the case 
were being tried by a jury, he is convinced 
of the truth of the evidence for the prose- 
cution and considers that the guilt of the 
accused has been proved beyond all reason- 
able doubt, he should convict. The test in 
reviewing all such vasesin appealis whether 
a conscientious and intelligeat jury, properly 
cautioned, would have recorded a convic: 
tion; and if there is a doubt upon this 
matter then a conviction recorded by a 
Magistrate or Sessions Judge will not be 
supported. Finally, we are of opinion that. 
in all eases in which ‘the prosecution relies 
upon the evidence of two or more accom- 
plices or approvers and itis likely that the 
Oourt will be asked to convict upon their 
statements because the circumstances show 
that they were made without collusion, 
there must be on the record sufficient 
evidence from which the Oourt can arrive 
at a clear finding on this point; in such 
cases the evidence of the investigating 
officer will often be extremely useful. We 
have no doubt that in many cases sucb. 
evidence will enable Courts to convict with- 
safety a guilty person who might otherwise, 
escape owing tothe suspicion that the ac- 
complices or approvers may have wickedly 
conspired to throw guilt upon an innocent 
person. We also have no doubt that in 
many cases the absence of such evidence 
may permit gailty persons to go unpunished 
because the presumption that accomplices. 
and approvers are unworthy of credit has 
not been, when in the particular case it 
might have been satisfactorily displaced. 
fe Answer accordingly. 
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PATNA HIGH COURT 
Oivil Revision No. 314 of 1937 
September 16, 1937 
Wort AND MANOHAR LALL, JJ. 
SATISH CHANDRA CHAKROBARTY— 
PRTITIONER 

. VETEUS 
P. N. DAS & Oc.—Opposits Party. 

Civil Procedure Code (Act V of 1908), Sch. II, Paras. 
20, 21, 14 .(c)~Application to file an award—Rejection 
of—Schedule is exhaustive of grounds — Awardin 
favour of unregistered jirm— why peeve under s. 69, 
Partnership Act (IX of 1932)-~Application to file 
award, if can be refused. 

Dispute arose out Of certain contracts and was 
referred to arbitration, One of the paves to the 
dispute was an unregistered firm in whose favour an 
award was given. The firm sought to file the award 
by an application under Paras. 20 and 21 of Soh, I, 
Civil Procedure Oode. It was objected to on the 
ground thatthe firm could not enforce its rights under 
the award, it being an unregistered firm: 

Held, that Sch. il is an exhaustive code as regards 
grounds for rejecting an application to filean award 
and that the Court had no jurisdiction to go beyond 
the provisions of this schedule. There was nothing 
legul on the face of the award within para. 14 (c), 
and it was only by referencetos 69 of the Partnership 
Act and by reference to the factsof the case that it 
could possibly be held that the Bim was notentitled 
to enforce the award, Champsey Bhara and Co.v. 
Jira) Ballo Spinning and Weaving Co., Ltd. (1), 
relied on. British Vestinghouse Electric and Manu- 
facturing Company, Lid. v. Underground Electric 
Rariways Company of London, Ltd. (3) and Landauer 
v. Aaser (4), referred to, 


O. R. irom an order of the Additional 
Sub-Judge, Darbhanga, dated April 30, 
1937. ; 

Sir Manmutho Nath Mukherjee, Messrs. 
Hareshwar Prasad Sinha and Katikant 
Chaudhury, for the Petitioner, 

Dr. Dwarka Nath Mitter, Messrs. B.N. 
Mitter and K. N. Moitra, for the Opposite 
Party. 


Wort, J.—This Rule is directed against 
the order of the Additional Subordinate 
Judge confirming an order of the Munsif in 
an application under paras. 20 and 21 of 
Sch, lI, Civil Procedure Ocde, in other 
words, an application to tile an award. The 
circumstances are as follows: In 1934 
Satish Ohandra Chakrobarty and P. N. Das 
& Oo. submitted a dispute arising out of 
certain contracts between them to the 
arbitration of certain persons. In due 
course an award was made, and it 18 with 
regard to this award thatthe application 
tu which | have i1elerred, was made to the 
Munsif. Both the inal Court and tne 
lower Appellate Couit have gone into the 
question whether s. (9, Partnership Act, 
La to this case. Section 69 (1) provides 


t s 
“No suit to enforce a right arising from a con» 
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tract or conferred by this Act shall be instituted in 
any Oourt by or on behalf of any person suing as 
a partner in a firm against the firm et any person 
alleged to be or to have been a ner in the firm 
unlees the firm is registered and the person suing 
is or has been shown in the Register of Fims as 
a partner in the firm.” : 

The Courts below considered the question 
whether Das & Co, who are the respon- 
dents to this Rule and who ere represented 
by Dr. Mitter, were a joint family carrying 
on a joint family business or whether the 
members of that frm formed a partnership 
under the Partnership Act. This question 
was decided in favour of the petitioner. 
Then the question arcse whether they were 
registered, which clearly they were not. 
The third question that arose was whether 
this was a suit or proceeding within the 
meaning of sub-s. (3) to s. 69 which I 
have just read. On this last question, the 
Judge found in favour of Das & Co, and, 
therefore, the award has been filed. The 
first point argued before us on behalf of 
the petitioner is whether the High Court 
has jurisdiction under s. 115, Civil Prc- 
cedure Code, to 1evise or otherwise interfere 
with the order of the Additional Subordinate 
Judge. A luge number of autnorities have 
been quoted and I must confess that it is 
scmewhat dificult to draw a distinct line 
between them, the real question in all the 
cases being—what is ihe meaning of the 
word ‘jurisdiction’? I propose to say 
nothing more about the matter for fear of 
adding confusion to it rather than clarify- 
ing it, because in my opinion this case can 
be decided on an entirely different ground. 

When one or two facts are stated, it will 
be seen how the matter stands. The Mun- 
sif had presented to him an award, and it is 
quite clear that according tothe provisions 
of para. 20 of Sch. ||, Civil Procedure 
Code, a matter had been referred to arbitra- 
tion, an award had been made thereon and 
the Munsif was dealing with an applica- 
tion to tle that award, and as a ccndition 
precedent, he had jurisdiction of the sub- 
ject-matter of the award. 1 pause here to 
deal with an argument advanced by Mr. 
Sinha who replied to.the argument of Dr. 
Mitter, that the Munsif had no jurisdiction 
over the subject matter of the award. Mr. 
Sinha is confusing the provisions relating 
to the prohibition as regards a suit or other 
proceeding under s. 69 with the subject- 
matter of the award under para. 20. The 
subject-matter of the award was the ccn-- 
tract: for timber, and, always provided that 
the amount.claimed by .one . party ‘or the. 
other was not beyond the pecuniary juris. - 
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diction of the Munsif, there could. be no 
doubt that the Munsif had jurisdiction over 
the subject-matter of the award. We now 
come to para. 21 of Sch. I which makes 
provision with regard to matters which the 
Judge had to consider, apart from those 
dealt with under para. 20,in determining 
the question whether the award should be 
filed or not. This Paragraph provides: 

“Where the Conrt is satisfied that the matter has 
beet referred to #rbitration and that an award has 
been made thereon, and where no ground such as 
is mentioned or referred to in para. l4or para. 15 
is proved, the Court shall order the award to be 
filed and shall proceed to pronounce judgment 
according to the award.” 

Now, the cnly duty of the Munsif and 
the only duty, therefore, of the Additional 
Subordinate Judge in appeal wasto con- 
sider those matters referred to in para. 21 
and to see whether there were any grounds 
to refer to paras. 14 and 15. Schedule JI, 
Civil Procedure Oode, is an exhaustive 
Code in this matter. As has been pointed 
out by their Lordships of the Judicial 
Committee of the Privy Council on more 
than one cccasion, no Court has jurisdic- 
tion to go beyond the provisions of this 
schedule. Tre provisions of paras. 14 
and 15 are clear. They refer to the 1emis- 
sion of an award. Paragraphs 20 and 21 
refer to an award cutside Court, if I may 
use the exprebsicn, in contradistinction to 
an award made in pursuance of a submis- 
sion in asuit. But to matters referred to 
in paras. 14 and 15 are common to both 
cases. Looking at paras. 14 and °15, it 
will be seen'that if any of those facts or 
circumstarces are present, then the Court 
before whom an application to file an award 
comes may reject the application. I might 
say for the purpose of saving time that the 
only argument addressed to us with regard 
to this matter is founded on cl. (c) of 
para. 14 which says: “Where an 
objection to the legality of the award 
is apparent upon the face of it.” It is not 
suggested that there is any other matter 
which can give jurisdiction to the Oourts 
below to reject the application for filing 
an award. Weare not left without authority 
with regard to this matter. I refer to the 
case in Champsey Bhara and Co. v. Jivraj 
Balloo Spinning and Weaving Co., Ltd. 
(1). The subject-matter of that appeal was 
an arbitration award relating to certain 
cotton contracts and one of the matters 

(1) 17 B'578; 73 Ind. Oas. 486; A IR 1923P 0 66: 


£0 ÍA 384; 41M L J 708; 25 Bom. L R 588; (1923) M W 
N 596; 33 M L T 419;: 98 O W N 397; (1923) A O 489; 


92 L J P O 163; 129 L T 168; 39T L R253; 3880 LJ: 
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argued before their Lordships and before 
the Judges of the Bombay High Gourt was 
that the award given in that matter was 
bad in lawon the face of it within the 
meaning of the clause to which I have just 
made reference. Lord Dunedin in deliver- 
ing the opinion of their Lordships of the 
Judicial Committee referred to the well- 
known case of Hodgkinson v. Fernie (2) 
and quotes this passage from the judgment 
of Williams, J.: 

“The law has for many years been settled, and 
remains so at this day, that, where a cause or 
matters in difference are referred to an arbitrator, 
whether a lawyer or a layman, he is constituted 
the sole and final Judge of all questions both of 
law and of fact....The only exceptions to that 
rule, are, cases where the award is the result of 
corruption or fraud :...” 


r . 

“where the question of law necessarily arises on the 
face of the award, or upon some paper accompanying 
and forming part of the award.” 

The law there laid down is in conformity 
with the paragraphs of the Second Schedule 
of the’ Code to which I have made refer- 
ence The question which their Lordships 
addressed themselves was—‘ Does the error 
in law appear on the face of the award ?” 
Reference was also made to the case in 
British Vestinghouse Electric and Manu- 
facturing Company, Ltd. v. Underground 
Electric Railways Company of London, Ltd. 
(3) where the arbitrator had stated a special 
case and got an opinion of the Divisional 
Court. In making his award he stated that 
opinion and founded his award upon it. 
The opinion was held to be erroneous and 
go there was an error in law on the face of 
the award. Their Lordships referred to the 
case in Landauer v. Asser (4) (the authority 
of which had been doubted as being wrong- 
ly decided) but stated thatin their Lord- 
ships’ opinion it was not necessary to cone 
sider- that point, for the present case 
differed from Landauer v. Asser (4) in 
essential particulars. In that cage the legal 
proposition was stated in terms and on 
which the award proceeded, whereas in the 
case before them no legal proposition is 
stated as aground of the award. I might 
add that by the arguments in the ‘case there 
was an attempt to incorporate the letters in 
the award bu: it was held that even had 
the letters been looked at they only cone 
tained the view of one party. The argu- 
ment there endeavoured to incorporate both 

(2) (1857) 3 O B (N 8) 189; 72 LJ P-066; 3 Jur. (ws) 
818: 6 W RIBL. 

3) 1912) A O 678; 81 LIK B 1133; 107 L T 325; 58 


J * ul 
(4) (1905) 2 K B 184; 74 L J K B659;99 LT 20; 
63 W R 534; 10 Oom. Gas. 265; 21 L T 429. 
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the letters and certain rules of the Cotton 
Association of Bombay .but that argument 
was rejected as their Lordships of the 
Judicial Committees decided that no such 
argument cculd be supported from the 
wording of the award. Therefore, there 
was no error in law on the face of the 
award. When that question is put to us in 
this case it seems to be capable only of one 
answer: ‘There is nothing on the face of 
the award which is illegal, and itis only by 
reference to s. €9 and by reference to the 
facts of the case that we could poasibly 
hold that the applicants Das & Oompany in 
this case were not entitled to enforce the 
award which they had obtained.” 

- There are no grounds upon which .the 
Court below could reject the application of 
the. plaintiffs, and, therefore, although my 
reason inthis matter is different, the deci- 
sion at which the’ learned Judges in the 
Courts below have arrived is correct. On 
those grounds, and not on the grounds of 
jurisdiction of this Oourt under s. 115, 
Oivil Procedure Code, I would dismiss 
this application and discharge the Rule 
with costs. Hearing fee five gold mohurs. 
The injunction stands discharged. Let the 
record be sent down. 

= Manohar Lall, J.— I agree. 
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_ In re DHANUKODI NAYAKKAR AND 


i ET S i 
‘Court Fees (Act ( of 1870), 3.7 (iry@d)—Suit 
for accounts—A 1 by defendant, from prelimi» 
nary decree—Memorandum should be stamped ac-. 
cording to plaintiff's valuation—Appeal by defend- 
ant from final decree—Oourt-fee should be paid on 
amount of decree passed against him—Practice—Long 
established practtce should not be departed from unless 
it is clearly contrary to law. 
, Clause (tv) (7) of 8.7 of the Court Fees Act ap- 
plies even to appeals by defendants. A defendant 
appealing from a preliminary decree for an account 
has ordinarily to stamp his memorandum according 
to the plaintiff's valuation. ‘It cannot be said that 
in compelling a defendant to follow a plaintiff's 
valuation hardship is likely ta:result. A plaintiff is 
never- anxious to pay more than is necessary in 


fees. Section7, Court Fees Act, gives great 


freedom to plaintiff-appellanta, but 
same freedom 


eed it does not 
ve the 
z i hen a defendant-anpellant ap 


against a final 


e, he knows exactly the value of his relief. A: 


defendant appealing against'a final decree should 
pay a corrt-fee on the amount of the.decree ‘passed - 
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against him — except in cases where he appeals only 
against a portion of the decree. Samiya Mavals v. 
Minammal (3) and Srintvasacharlu v. A. Perin- 
devamma (4, approved, Chunnt Lal v. *Bheo Charan 
Lal (45), dissented from, Faisulla Khan v. Mauladad 
Khan (2Y, distinguished, In re Venkatanadham (1), 
overruled. 


A Oourt is niturally reluctant to departfrom a 
long established practice and should only do so when 
itis clear that the practice is contrary to law. [p. 
472, col, 1.1 5 l 
' B8. C. A. against the *decree,. of “the 
District Court, Madura, in A. 8. No. 169 
of 1932. , 

Mr. K. Rajah Ayyar, for the Appellants. 

Leach, C. J—This reference raises the 
much discussed question of the bearing of 
a. 7 (iv) (f), Court Fees Act of 1870 when 
the defendant is the appellant. Ina suit 
for Teccvery of possession .of. immovable 
property and for an account: filed in the 
Court of the Subordinate Judge of Madura, 
the plain‘iff valued his relief, so far as ‘it 
concern‘d his claim for an account, at 
Rs. 3,000. He obtained a preliminary decree 
which was followed in due course by a final 
decree, by which he was declared to be 
entitled to recover atotal sum of Rs. 32,000. 
The preliminary decree was challenged on 
appeal to the District Court of Madura, but 
this appeal had not been decided at the 
time of the passing of the final decree by 
the trial Court. An appeal against the final 
decree was also filed, and the District Court 
heard the two appeals tcgether. The result 
was that the decree of the trial Court, so 
far as it directed the payment of money 
wag varied, it being held that the plaintiff 
was only entitled to recover Rs. 6,554-5-2. 
The defendants concerned then appealed 
to this Court and valued their relief at 
Rs. 100, paying the court-fee of Rs. 11-3 0 
thereon, This -valuation was accepted by 
the office, as it was in accordance -with 
the decision of this Oourt (Ramesam and 
Mockett, JJ.).in the case in In re Vene 
katanadham (1) but when the appeal came 
before Burn, J. for admission. my learned 
brother questioned the right of the appel- 
Jants to make an' arbitrary valuation and 
suggested that In 1e Venkatanadham (1) 
should be re-considered as it appeared to go 
beyond the decision of the Privy Council in 
Faizulla Khan v. Mauladad Khan (2) on 
which Ramesam and Mockett, JJ. had relied. 
This Bench has consequently been con- 


(1) 56 M 705; 141 Ind. Cas. 603; A IR 1933 Mad. 
330; 64ML J122; 37 L W. 106; (19383) MWN 36: 


Ind. Rul (1933) Mad, ‘149. 


233: 10 Tah. 737; 31 Bom. LR 841: 57 ML J281; 
W N 781; 30°L W 184: (1929) M WN 818; 50 0 L. 
J 39; Ind. Rul. (1929) P O %1 (PO), 
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stituted to consider the whole question of 
the stamping of appeals by defendants in 
suits for,accounts, as it is important for 
the legal profession and necessary for the 
guidance of the officials of the Court whose 
duty it is to check the stamping of memo- 
randa of appeal that there should be a clear 
statement of the practice to be followed 
as_Yegards both preliminary and final 
ecrees. g 
. The Ooarts of India have always regard: 
ed s.7 (iv! (f), Court Fees Act as applying 
to appeals by defendants as well as to 
appeals by. plaintifs, but whether there is 
Justification for including defendants is open 
to question. Oertainly support can be 
found for the contention that the Legisla- 


ture did not intend it to apply to appeals by - 


defendants. In the first place the Act was 
passed when the Civil Procedure Oode of 
1&59 was in force and that Code did not 
contemplete an appeal from a preliminary 
decree in a suit for an account. In the 
second place, s. IL which was inserted to 
prevent a litigant escaping payment of the 
proper court fee only applies to plaintiffs. 
There is no correspending provision to 
meet ihe case of a’ defendant who appeals 
and undervalues his relief. Then cl. (iv) (f) 
itself only mentions the plaintiff. It states 
that in suits falling within the clause, the 
amount of fee payable shall be computed 
according to the amount at which the relief 
18 Valued in the plaint or memoranda and 
concludes with these words: “In all such 
suits, the plaintiff shall state the amount at 
which he values the relief.” Although the 
memorandum of appeal is included, the 
emphasis is on the plaintiff. It is he who 
must value the relief. The wording of the 
Clause and of s. li read in the light of the 
history of the section certainly does suggest 
that the defendant was not within the 
contemplation of those who were respon- 
sible for the drafting of the Act. Assuming 


this to be in fact the case, it would not 


follow that a defendant-appellant would 
escape payment of a court-fee. Section 4 
or 8. 6 read with Art. 1 of Sch. J, could -be 
called in aid to prevent this, and a defen- 
dant-appellant would here find no loophole 


for placing an -arbitrary value cn his- 


relief, 

In view of the unanimity of previous 
opinion, we will accept the contention that 
cl. (tv) (f) does apply to appeals by a defen- 
dant and discuss the matter from that 
standpoint. The case ofan appeal from a 
preliminary decree will be taken first. The 
Question was considered by this Oourt in 


In re DHANUKODI NayakKak (MADR) 
1889, when Shepherd and Subramania 
‘Ayyar JJ.in Samiya Mavalt v. Minammal 
(3), held that the valuation given by the 
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plaintiff was the valuation to be accepted, 


except when the appeal did not comprise 


the entire subject matter of the suit. The 
pom wis raised .again in 1915 in 

rinivasacharlu v. A. Perindevamma (4), 
which was decided by a Full Bench con- 
sisting of Wallis, O. J. Sadasiva Iyer and 
Srinivasa Iyengar, JJ. who concurred in the 
Opinion expressed in Samiya Mavali v, 
Minammal (3) This decision has governed 
the practice in the Madras Presidenoy ever 
since. Therefore for nearly 40 years a de- 
fendant appealing from a preliminary 
decree for an account has ordinarily had to 
stamp his memorandum according to the 
plaintiff's valuation. The decision has, how- 
ever, not found general acceptance and 
some High Oourts consider that when a 
defendant appeals from a preliminary de- 
cree in a suit for an account, he is at liberty 
to value his appeal at whatever amount 
may seem to him to be approximately cor- 
rect. Toe reasoning which challenges the 
correctness of the decision in Srinivascharlu 
v. A. Perindevamma (4), will be gathered 
from the judgments delivered by Sulaiman 
and Boys, JJ. in Chunat Lal v. Sheo Charan 
Lal (5), and may be summed up in very 
few words. Olause (tv) (f) allows the plain- 
tiff to state his own. Valuation and as it 
does not compel the defendant to accept 
the plaintiff's valuation, it is just to read 
it as placing tha defendant appellant on 
the same basis as the plaintiff-appellant. 
Salaiman, J., frankly acknowledged that 
this interpretation of the section will be 
unsatisfactory in some cases and may lead 
to inconvenience. It ignores the fact that 
5. ll only applies to the plaintiff and that 
there is no corresponding section s9 far ag 
the defendant is concerned. 

Before dsciding whether the practice 
laid dowa. in Srinivasacharlu v. A. Perin- 
devamma (4), snould continue to be fol- 
lowed, it is necessary to Diuse to consider 
the desisiun of tha Julicial Committee in 
Faizulla Khan v. Mauladad Khan (2), 
which was an appeal by the plaintiffs in a 
suit for an account. Tney valued their, 
reliof in the plaint at Rs. 3,000 but the 
trial Gourt passed a decree against them 
for Rs. 19,991. They appealed and valued 


(3)23M 490. 
(4) 89M 723; 33 Ind. Oas. 602; A I R 1917 Mad. 668; 
30 ML J 402 (F B). 
5) 47 A 756; 89 Ind, Oas. 139; A I R 1935 All 787; 
33 A LJ 725;LR 6 A 362 Oiv. 
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their relief for the purpose of the appeal 
‘at Rs. 19,991, but they did not stamp the 
memorandum to' include tbe ‘Rs. 3.000 
which they claimed they were entitled to. 
The Appellate Court in remanding the 
matter for re-trial ordered that they should 
not have a decree fOr any sum which 
might be due to them, as the court-fee paid 
did not cover that relief, and to that 
extent the appeal was barred by limitation. 
The Privy Oouncil held that the court-fee 
paid on the sum of Rs. 19.991 was largely 
in excess of the true sum of relief at which 
a sound valuation could, in the circum- 
stances, be said to reach and it covered the 
appeal as a whole including the sum of 
_ Rs. 19,991 on the one Land and the smaller 
. pum of Rs. 3,000 on the other. In the 
course of the arguments which are to be 
found reported in Fatzulla Khan v. 
Mauladad Khan (2), it was pointed out by 
Lord Tomlin that the scheme of the Act 
was that the plaintiff should be allowed to 
value his own relief, and the decision pro- 
- ceeded on this basis. Their Lordsbips 
were not called upon to consider the case 
of a defendant-appellant and consequently 
their decision cannot be-taken as a guide 
‘ when deciding whether Srinicasachorlu v. 
"A. ‘Pertnde:amma (4), or Chunhi Lal v. 
Sheo Charan Lal (5), should be followed. 
After careful consideration, we have come 
to the conelusior that the Fall Bench déci- 
sion of this Oourt in Srinivasacharlu v. 
A. Perinderamma (4), should not be dis- 
turbed. By reason of its concluding sən- 
tence, cl. (tv) (f) can be construed in that 
- case, but even ifthe decision means read- 
- ing into the clause something which is not 
there, it does not read into it anything 
more than those who refer the Allahabad 
- Opinion would read into it. There are, 
however, other reasons why ths decision 
should stand. It cannot be said that in 
compelling a defendant to follow a plain- 
tifs valuation, hardship is likely to result. 
- A’ plaintiff is never’ anxious to pay more 
than is necessary in court-fees. A Oouct 
is naturally reluctant to depart from a long- 
established practice and should only do so 
when 'it is clear that the practice is cone 
trary to law, which is certainly not the case 


here. Moreover, the Madras High Oourt- 


: does not ‘stand alone. The decision in 
Srintvasacharlu v. A.’ Perinderamma (4), 


-found acceptance with the majority: of the. 


Oourt in Potchalal Rauchhod v. Umedram 
Kalidas (6) and in Deoji Goa v.’ Tricumji 


30 Bom, LR 


(6) 52 B 904; 115 Ind, Oas, 391; AI R 1928 Bom. 476; 
1204 : i i 1 
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The decision in Srinivasa- 
charlu v. A. Perindevumma (4), will, there- 
fore, continue to govern the. practice in this 
presidency with regard to appagl by dee 
fendants from pre‘iminary decree in suits 
for account. 

Until the decision in In re Venkatana- 
dham (1), it was. never questioned in the 
High Courts of India thata defendant ap- 
pealing against a final decree should pay 
altcourt-fee on the amount °%of the decree 
passed against him —except in cases -where 
he appealed only against a portion of the 
decree—-and we are unable to concur in the 
opinion that Fatzulla Khan v. Mauladad 
Khan (2), has put a different construction 
on the section. Faizulla Khan's case (2), as 
I have already indicated, only dealt with 
the case of a plaintiff-appellant. The 
section gives great freedom to plaintiff- 
appellan's, but we do not consider thet 
it gives the same freedom to. defendante 
appellauts. When a defendant-appellant 
appeals against a final decree he knows 
exactly the value of his relief. It follows 


. that we consider that In re Venkatanadham 


(1), was wrongly decided and therefore 
should not be followed. 

In the present case according to the 
heading of the memorandum of appeal, the 
appeal relates only to the preliminary decree 
for an account, but ab the end of the me- 
morandum, there js the note: 

“The appeal is from a combined preliminary and 
final decree passed by the Appellate Coart in a suit 
for takigg of accounts and hence it is impossible 
to state accurately what the net liability of the 
appellants will be on a proper taking of the 
account, accepting the contention raised in the me- 
morandum of grounds,” 

In the course of his arguments, the 
learned Advocate for the appellants inti- 
mated that the intention was to limit the 
appéal to the preliminary decree, because 
if that was set aside, the final decree would 
also fail. We see no objection to the. 
appellants treating their appeal as an 
appeal against the preliminary decree, if 
they so desire, but they will have to value 
their relief in accordance “with the valua- 
tion in the plaint. : 

N.*5. Reference answered. 


(7) I4 Pat. 658; 159 Ind. Oas. 4; A IR1985 Pat, 
396; 16 P L T 433; 2B°R 57;8R P 253 (8 B). 
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PATNA HIGH COURT 
-` Civil Appeal No. 789 of 1935 
; ' January 14, 1938 
ee WORT AND VARMA, JJ. 
Musammat ALODHAN KUAR 
' —PLAINTIPF—APPBLLANT 


versus 
NAURANGI SINGH AND oranrs— 


DEFENDAN TS—RBSPONDENTS. 

Hindu .Law—Alienation—W idow—Sutt to set aside 
—Proper order—Court finding part of sale considera- 
tion for: legal necessity — Order that alienee would 
retain possession beyond life-time of widow on pay- 
ment of balance not found for legal necessity—Order 
held wrong and should be set aside. 

Wheres suit is filed to set aside a transaction by 
‘a Hindu widow on the ground thatit is not justified 
by 1 necessity, the proper order to be passed is 
thet the sale should be set aside if it is not justified 
and that if it is justified, then it should stand 
and no question of payment either by one party or 
the other to the opposite party can possibly come into 
the Judge’sconsideration. The J ides is not entitled 
to.go back and enquireinto the consideration for the 
debt already owing by the widow which was to be 
paid off by the consideration of the sale deed. 

Where, therefore, the Court finds that out of the 
sale consideistion of Rs 2,500, Rs 1,300 was for 
legal necessity and passes an order that the alienees 
would retain possession of the properties beyond the 
widow's life-time on payment of the balance which 
js found to bə not for legal necessity, 4. e., Rs 1,200 
with interest thereon, the order is wrong and should 
be set aside, Sri Kishen Das v. Nathu Ram (1) and 
Hunooman Persaud Pandey v. Babooee Munraj 
Koonwaree (2), relied on. 

O.A. fromthe Appellate decree of the 
Additional District Judge, Gaya, dated 
Februiry 12, 1933. 

Mr, B. B. Saran, for the Appellant. 

The Advocate General and Mr. G. P. 


Singh, for the Respondents, 


Wort, J.—The appeal is by the plaintiff - 


and a cross appeal by the defendents in 
an action in which the plaintiff claimed to 
set aside two transactions by a widow ag 
not being justified by legal necessity. As 


regards one‘ of the transactions, the learned - 


Judges inthe Courts below have come to 
the conclusion that the case of the plaintiff 
was established, and we have no concein 
with that part of the case. But as regards 
the second transaction for a sum. of 
Ra. 2,500, the learned Judgein the Court 
below, confirming the decision of the trial 
Court, has decided that of the Rs. 2 500, 
Rs. 1,300 was for justifying legal neces- 
sity but the baldhce was not, and has 
made this order agreeing with that made 
by the trial Judge:. 

“Defendants Nos.3 und 4 and their heirs, repre- 
sentatives or assignees’ will be entitled to retain 
possession of the properties conveyed by the kobala 
executed by. defendant No.1 beyond her life-time 
on payment of Rs.1,200 together with interest 
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Neither the, appellant before us nor 
the respondents justify that order and 
indeed it is impossible to hold that it 
should stand. ‘The only question the 
Judge had to decide was whether the sale 
was justified: if it was not justified, it 
should be -set aside, if it were justified, 
then it should stand, and no question of 
payment either by one party or the other 
tothe opposite party could possibly come 
into the Judge's consideration. The learn- 
ed Judge has dealt with tbe case very 
largely on the footing of arithemetic. He 


has gone through several items composing 


the consideration for sale and,asI -have 
said, has held that as regards Rs. 1,300, 
the sale was jusfified and as regards 
Rs. 1,200it was not. There were three 
substantial items making up the Rs. 1,200 
which had to be considered. The original 
debt together with interest amounted to 
about Rs. 600, another Rs, 400 and a 
further item of Rs. 200. As regards the 
Rs. 600, it was made up of the debt on 
a band-note owing to a creditor other than 
the defendant; the sameisto be said ag 
regards Rs. 200). The learned Judge has 
made a mistake with regard to these 
particular mattera. Whatever view of the 
law one migbt take of the case, the ques- 
tion was whether a debt existed which 
justified the sale of the property, and, that 
being so, the learned Judge was not en- 
titled to go back and enquire into the 
considerationfor the debt already owing 
by the widow which was to he paid off 
by the consideraticn of the sale deed, that 
is to say, taking the Rs. 260 on hand-note 
into consideration which was for medical 
expenses. The learned Judge has analyzed 
that item and has come tothe conclusion 
that Rs. 95 only was necessary. An 
enquiry of that kind was very far from 
the true nature of the enquiry which 
should be entered into in a case of this 
kind. It is impossible to state the matter 
more succinctly than their Lordships of 
the Privy Council has stated it in Sri 
Kishen Das v. Nathu Ram (1) at p. 84* 
where Lord Salverson in delivering the 
opinion of the Judicial Committee made 
this statement: 

“The learned High Court Judges seam to hava 
thought, that it isa complete statement ofthe law 
or that the sale will be invalidated wherever the 

art of the consideration not accounted for cannot 
be described as small. If thie were sound, the 

(1) 511A 79; 100fnd. Cas 130;A 1 R19.7 PO 37; 
49A349:25 A L J £0, UENRA N N 89; 38 MLT 
48:40 W N184;8 P L T3210; 310 W N 462; 29 Bom, 
L 


825; 45 O L J 384; 52 M L J 720 (P C) 
—aPago of 541. A.—|Ed.] 
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question would in each case be a matter of arith- 
metical calculation, and opinions would necessarily 
vary asto what constituted the ‘bulk of the pro- 
ceeds’ or ‘a amall part’of the same in each parti- 
cular case. The learned Judges seem to have lost 
sight of the true question which falls to be 
answered in such cases, namely whether the sale 
aon ii one which was justified by legal neses- 
sity. f 

This is the point of view from which the 
matter was approached in Hunooman 
Persad Pandey v. Babooee Munraj Koon- 
waree (2) the earliest case stated at the 
Bar. The Judge in this case had to con- 
sider whether the sale itself was justified 
by legal necessity. As pointed out by 
Das, J. {as he then was) in Ram Asre 
Singh v. Ambica Lal (3) that question is 
largely a, question of fact. The cross- 
appeal relates to ‘the items to which I 
have already referred. Ihave sufficiently 
dealt with the matter in dealing with the 
question which, in the opinion of this Court, 
the learned Judge in the Court below 
had to consider. In those circumstances, 
the case will be remanded for the learned 
Judge to determine the matter in the light 
of these observations. In any event the 
order of the Judge ordering payment bg 
the defendants to the plaintiff after the 
death of the widow is an order which 
cannot stand. The learned Judge in con- 
sidering this question would take the cir- 
cumstances surrounding the sale and the 
consideration and decide the question whe- 
ther forthe purpose of paying of the debts 
which he has already held to be valid, it was 
necessary 10 sell the property in question. 
In coming to his conclusion he will take 
into cousideration the observations that I 
have made with regard tothe two sums of 
Rs. 600 and Rs. 400. The case will be 
remanded for determination of this ques- 
tion. The learned Judge will come to a 
finding on this point and remit bis finding 
to this Court within a period of two months 
from the date of the’ receipt hy him of the 
record. 
- Varma, J.—I agree. 

D. Case remanded. 


pl) 6 M 1 A 393; 18 W R 8ln; 3 Suther 99: 1 Sar. 552 


). . A ; 
(3)11P LT 6; 119 Ind. Oas 547: AIR 1929 Pat. 
16; Ind. Rul. (1929) Pat, 595. | 
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MADRAS HIGH COURT 
Oivil Miscellaneous Petition No, 1745 
of 1937 for a writ of certiorari 
. July 13, 1937 ` 
KING AND VENKATARAMANA RAO, JJ. 
0. V. 0. T. V. VENKATACHALAM 
CHETTIAR—Peritionre. | 
VETEUS 
V. Ve. N. Ar, NAGAPPA QHETTIAR 
AND OTHBRS— RESPONDENTS ‘+ 
Madras Local Boards Act (XIV of 1920),2 199 
(c), r. 35 (2)—'Hlection procesdings’ continue and ma 
be stayed by Government at any time before ae A 
ts declared~ Election Commissioner cannot make any 
enyutry until results are declared—Held, order of 
Government ordering fresh election was not ultra 
vires and Election Commissioner had no jurtsdiction 
to consider tt, 
Under r, 35 (2) of Election Rules “election proceed- 
" continus and may be stayed by Government 
at any time beforethe results are declared and of 
course the rules for the enquiry by the Election 
Commissioners into election petition show elearly 
enough that until results have been declared, there 
is nothing for an Election Commissioner to enquire 
about. The Election Commissioner, therefore, can 
have jurisdiction only ifthe order of the Govern- 
ment iseithar ultra vires of the Election Rules or 
mala fide. 
On the day of election, the poll at one of the 
polling booths was stopped by the Polling Officer 
under R. 2:-B (1) of the Election Rules. The 
Election Authority, on being notified of this, 
referred the matter forthe orders of Government 
Government passed orders forthe holding of a fresh 
poll at all the polling booths, stating it to be their 
conclusion after enquiring that there had been sys- 
tematic interruption ofthe polling at all the poll- 
ing stations. ‘J'he date for this fresh poll was fixed 
by the Ejection Authority. On that day polling 
sroceeded normally, and in due course V was dec- 
ared elected. The defeated candidate, N thereupon 
filed a petition before the Election Oommigsioner 
who held thet the order of Government was ultra 
vires,and the subsequent election, therefore, void 
except in so far as it concerned the one polling 
booth where polling had been stopped previously 
and on counting the votesinthe previous election 
declared N to be elected : 


_ + Held, thatthe Government's order was not ultra 


vires, and was not asserted to be mala fide. It was 
beyond the jurisdiction ofthe Election Court to 
consider it on ita merits The Election Court had, 
therefore, acted without jurisdiction in setting 
aside the election of F and in declaring N elected. 


Messrs. B. Sitarama Raoand K. Subba 
Rao, for the Petitioner. 

Mr. T. R. Venkatarama Sastri for Mr. 
K.S. Sankara Ayyar, and the Goverament 
Pleader for the Respondents. 


Order.—This matter relates to the elec- 
tionof a member to the District Board of 
Ramnad for the Pallathur Oircls. The elec- 
tion was first fixed for November 23, 1936, 
On that date, the poll at one ofthe fourteen 
polling booths was stopped by the Polling 
Oficer under r. 24-B (1) of the Election 
Rules. The Election Authority, on being 
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notified of this, referred the matter for the 
orders of Government. Government passed 
orders gn December 3, for the holding of a 
fresh poll atall the polling booths, stating 
it to be their conclusion after enquiling that 
there had been systematic interruption of 
the polling atall the polling stations. The 
date for this fresh poll was fixed by the 
Election Authority as December 14. On 
thatday .polfing proceeding normally, and 
in due course Mr. Venkatachalam Chettiar 
(the present petitioner was declared elected. 
The defeated candidate, Mr. Nagappa 
Ohettiar (the preegent respondent) there- 
upon filed a petition before the Election 
Commissioner (Principal Subordinate Judge, 
Madura) who held that the order of Govern- 
ment was uliravires and the election of 
December 14, therefore, void except in so 
far as it concerned the one polling booth 
where polling had been stopped in Novem: 
ber. The Election Commissioner further 
ordered that the votes castin the other 
thirteen booths in November should be 
counted, and on the result ascertained by 
this count and by the polling in the one 
booth in December, he declared Mr. Nag- 
appa Okettiar to be elected. Thereupon Mr. 
Venkatachalam Chettiar moved this Oourt 
to issue a writ of certiorari, 

+ The question for our decision is whether 
the Election Commissioner had any juris- 
diction to pass the crdere which he has 
passed. It is clear that Mr. Nagappa Ohet- 
tiar had no complaint to make with regard 
tothe acthal conduct of the election on the 
14th. He attacked it solely onthe ground 
that it ought never to have been ordered. 
The Election Commissioner, therefore, can 
have jurisdiction, only if the order of the 
Government is eitber ultra vires of the elec» 
tion rules or mala fide. That -the Govern- 
ment's order was ultra vires, it seems to us, 
to be impossible to maintain. It was passed 
underr. 35. Subs. (2) cf that Rule, omit- 
ting unnecessary words, runs as follows: 

“ “Pending........ the issue of final orders on any 
enquiry which the Local Government may institte 
upon receipt ofany information that as election is 
being held in contravéntion of the -rules, it shall be 
lawful for the Local Government todirect the stay. 
af the election proceedings at any stage thereof prior 
to the declaration of the results.” 

. This sub-section obviously contemplates 
the following : (i) Government may hold an 
enquiry ; (tt) they may hold-itat any time 
before the results are declared ; and (iii) 
they may pass final orders on their enquiry. 


In the present case: the Government state. 


that they have held an enquiry, they did. 


hold it before the results were declared; and ° 
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they have passed final orders. We are un- 
able to sea how these orders can be ques- 
‘tioned on the ground that Government had 
no power to pass them. 


respondent must now 


es R150. ~ , 
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It was argued by Mr. Venkatarama Sas- 


tri for tbe respondent here that when once 
votes have been cast into the ballot-box 
and the hours of polling are over, the juris- 
diction of Government ends and the juris- 
diction of the Election Commissioner begins. 
, But this argument 


overlooks tke clear 
statement of r. 35 (2) that “election proceed- 
ings” continue and may be stayed by Gov- 
ernment at any time before the results are 
declared and cf course,the rules for the 
enquiry by the Election Commissioners into 
election petition show clearly enough that 
until results have been declared, there is 


nothing for an Election Commissioner to 


enquire about We repeat, therefore, that 


Government were within their rights in 


passing the order of December 3. 

Mr. Venkatarama Sastri then prcceeds to 
argue that even if Government had the 
power to order a fresh election, the Election 
Court can come to its own conclusion whe- 
ther the order was justified or not justified 
onthe facts. But this view is contrary to 
the law of interference on revision, and we 
are unab‘e to accept it. As stated already, 
fail, unless he can 
show that Government's order was passed 
mala fide. On this point though Govern- 
ment's order is referred to and attacked on 
the ground of illegality in the petition to 
the Election Oommissioner, there 18 no 
positive assertion whatever. We find ac- 
cordingly that as Government's order was 
not ultra vires, and was not asserted to be 
mala fide, it was beyond the jurisdiction of 
the Election Court to consider it on its 
merits. The Election Court has, therefore, 
acted without jurisdiction in setting aside 
the election of the petitioner on December 
14 and in declaring the respondent elected, 
and we must quash its orders. Respondent 
No. 1 must pay petitioner's costs. Vakil'’s 


Order quashed. 


-` PATNA HIGH COURT 
Civil Revision Petition No. 19 of 1938 
TT “April 18, 1938 
JAMES-AND AGARWALA, JJ. 
” PATNA CITY MUNICIPALITY 
— PLAINTIFR— PETITIONER 
, persue | 
KRISHNAVATI BAHOO—Desrenpant— 
Oprosits PARTY ° 
' Bihar” and’ Orissa Municipal Act (VII of 1922), 


N.°8 
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88. 100, 111— Latrine tax—Liability of occupier— 
sokng unoccupted——Owner, tf liable for tax. 
The liability of payment of latrine tax is impos- 
by s. 100 of the Bihar and Orissa Munici- 
pal Act which provides that the tax shall be 
payable by the persons in actual occupation of 
holdings within the Municipality. The definition 
of an ‘occupier’ includes an owner in actual 
occupation of his own premises, but there is nothing 
in the Act which suggests that in the absence of 
an occupier of a holding which is actually un- 
occupied, the owner is to be deemed to be in actual 
occupation for the purpose of payment of latrine 
tax. Consequently 
for the unoccupied holding, 
O. R. P. from an order of the Small Cause 
Court Judge of Patna, dated December 22, 


1937. 
Dr. Sir Sultan Ahmad and Mr. Syed Alt 


“Khan, for the Petitioner. 


t 


Sir M. N. Mukharji and Mr. Jadunandan 
Sahay, for the Opposite Party. 

_ dudgment.—Thkis is an application for 
revision of the order of the Small Cause 
Court Judge of Patna dismissing the 
claim of the Patna Oity Municipality 
against the owner of an unoccupied holding 
for one-fourth of the Latrine Tax assessed 
on the holding on the ground that it is 
due under s. 111 of the Bihar and Orissa 
Municipal Act. The learned Small Cause 
Court Judge has held that the provisions 
of s. 111 of the Act do notapply to Latrine 
Tax and that therefore the cwner is not 
liable to pay ths p-rtion claimed ty the 
Municipality. The liability of payment of 
Latrine Tax is imposed bys 1000f the 
Act which provides that the tax shall be 
payable by the pereons in actual occupation 
of holdings within the Municipality. Section 
135 of the Act provides that in certain 
circumstances the owner shall be liable to 
pay the tax which he will recover from the 
persons in actual occupation; but we are 
not concerned with that section here. The 
definition of an ‘occupier’ includes an 
owner in actual occupation of his own 
premises, but tuereis nothing in the Act 
which suggests that in the absence of an 
occupier fora holding, which is actually. 
unoccupied, the Owner is ta be deemed to 
be in actual occapation for the purpose 
of payment of Latrine Tax The learned 
Small Cause Court Judge was apparently 


-in errorin supposing that the provisions 


of 8. 


+ 


111 of the Act could not, in any 
circumstances, apply to claims of the 
Municipality for Latrine Tax. but that 
question dres not arise here, because we 
are here dealing with the owner of the 
property who has not at any time been in 
actual occppation of it. When the hold- 
ing became unoccupied and unproductive 


he is not liable for latrine tax 


ofrent, the owner had to apply under s. 111 
for remission of liability for a portion of 
‘other Municipal taxes, but there was no 
necessity for him to apply for reméssion of 
the Latrine lex because he had at no time 
been liable to pay it. 

The decree of the Small Oause Oourt 
Judge on this point has been correctly made 
and this application must be dismissed with 
costs. á i 


D. Application dismissed. 





NAGPUR HIGH COURT 
Second Oivil Appeal No. 188-B of 1935 
March 30, 1937 
Niyoet, J. 

Tas MUNICIPAL COMMITTEE, 
AKOT—PLatntipg—-APPELLANT 
versus 


Tug SURAJMAL SHRIRAM GINNING 

anp PRESSING FACTORY now STYUBD 

as BRIJ MOHAN-JAMNALAL 

GINNING anp PRESSING FAOTORY 

op AKOLA—DegranpaNnTs 
— RESPONDENTI 

O. P. Municipalities Act (II of 1922), as. 77, 77 (1), 
&38—S. 77 (li—Hunicipality, whether can recover in- 
terast only after arrears of tax are paid — Taz 
collected through Magtstrate—Deputy Commissioner, 
if can decide legality of levy—Oivi! Courts, tf can 
entertain suits for only interest on arrears of 
Municipal tax—Interest Act (XXXII of 18895, s. 1— 
Act does not create any right in favour of creditor. 

There i8 nothing in the O. P. ag Li Act 
ap:rt from s 77 which gives a right to the Com- 
mittee to recover interest on any tax which falls 
into arreara. The claim for interest which the Oom- 
mittee is entitled to make is angillary to the claim 
to recover an srrear of any tax. Section 77, s. 78 as 
well as the rules framed under s.77 (1) only speak 
of the arrears of Municipal tax, which as is evident 
from sub-s (})of s 78, refers toa tax payableunder 
s. 66, sub-s. (1), cL (a) of that Act. Section 66 does 
not endow the Gommittee with any right to recover 
interest as `a part of the tax, Interest, therefore, 
cannot be regarded as an arrear of tax, nor can it 
be regarded as “any other money claimable by the 
Oommittee " under this Act within the meaning of 
that expression usedin s 77 (1). Oonsequently, the 
procedure Isid down in s. 78 is not available to 
the Committee for recovering interest which it 
claims independently of the amount payable as 
tax. [p. 478 col L] 

Where a Municipal Committee collects the tax 
through the agency of the Magistrate, the Deputy 
Commissioner has full jurisdiction to decide whe- 
ther the levy of the sum by resorting to the provi- 
sions of s.77(1) of the Act wasor was not accord~ 
ing .to law. [sbid, 

he Municipal itteo's right to recover either 
the tax or any interest on-it is mot contractual but 
statutory. When a statute creates that right and 
provides the procedure for enforcing it and also 
sets;up.the tribunalto enforce it; the party who has 
the right must geek his remedy inthe manner and. 
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before the authority prescribed by the enactment. 
In view of s, 77 of the O. P. Municipalities Act, the 
Oivil Caqyrt has no jurisdiction to entertain 
suit for recovering only interest on the arrears of 
tax which is already paid. Bhatshankar v. Munici- 

L Corporation of Bombay (1) and Municipal Board, 

areilly v. Abdul Aziz Khan (2) relied on, Shut- 
trughon Das Ooomar v. Hokna Showtal (8) and 
ee v. Munekhan (4), distinguished. [p. 479, col. 


the Interest Act gives power to the Civil Court 
but does not create any right in favour of & cre- 
ditor and it cannot, therefore, be the subject-matter 
of a suit. Marshall v. Bengal Spinning and Weav- 
ing Company (5), relied on. [p. 479, col. 2.] 

8.0. A. from the appellate decree of 
the Court of the Fourth Additional District 
Judge, Akola, dated January 30, 1935, in 
O. A. No. 2-B of 1934, reversing the decree 
of the Court of the Additional Sub-Judge, 
First Class, Akola, dated March 8, 1934, in 
0.8. No. 2 of 1933. 

‘Mr. R. N. Padhe with Mr. M. R. Bobde, 
for the Appellants. 

Mr. W. R. Puranik wiih Messrs. K. Rao 
and M. D. Khandekar, for the Respondents. 

Judgment.—This appeal and Second 
Appeal No. 189-B of 193» arise out of two 
suits—Civil Suit No.2 of 1933 and Oivil 
Suit No. 1 of 1933-—instiluted by the plaint- 
iff (Committee) against the respondents 
separately to recover interest on arrears of 
taxes atter the tax had been paid. ‘The 
suits succeeded in the Oourt of first instance 
but were dismissed on appeal. 

The facts are that on September 17, 
1927, the plaintifi—Municipal Committe of 
Akot, enbanced the rate of factory tax 
with effect from that ‘date. The defendants 
who aie factory owners having been ag- 
grieved by the enhancement of the tax 
nied a suit for a declaration that the 
imposition of the enhanced tax was illegal 
and for a permanent injunction prohibit- 
ing the recovery of the tax which was dis- 
missed on April 22, 1929, and an appeal by 
them was also dismissed on November 22, 
1929. Inthe course of the suit a temporary 
injunction was issued against the plaintiff 
restraining it from recovering the enhanced 
tax. The plaintiff Committee demanded 
the payment of tax by anoticeon May 15, 
1929, wherein it included a demand for 
interest at the rate of 124 per cent. per 
annum on the arrears of the tax and re- 
covered the arrears of tax without interest 
in November and December 1929, after the 
order of temporary injunction had been 
vacated on November 21, 1929, Thereafter 
the Oommittee served on the defendants a 
fresh notice of demand on February 9, 1930, 
claiming payment of certain amounts which 
according to it were due as interest on the 
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arrears of tax. As the defendants failed to 
pay that amount, the Committee applied 
to the Magistrate on April 3, 1930, for re- 
covering the amount by distress and sale 
of their movable property in accordance 
with s.77 ofthe O. P. Municipalities Act 
of 1922, as applied to Berar. The Magis- 
trate issued the necessary warrant but the 
defendants preferred an appeal to the 
Deputy Commissioner and obtained reversal 
ofthe Magistrate’s order on the ground 
that the notice of demand for payment of 
interest simpliciter recoverable on the 
arrears of tax and the eventual warrant 
issued by the Magistrate were ultra vires 
and illegal. 

Thereafter the Municipal Committee filed 
the two suitsout of which these appeals 
arise to recover sums alleged to be due by 
the defendants on acccunt of interest on 
the arrears of tax. 

The main questicn in this case is whe- 
ther the plaintiff could recover interest on 
a tax which was not paid on the due date 
but was paid later. Unders. 77 (1) ofthe 
O. P. Municipalities Act as applied to Berar 

“Any arrear of any tax or any other money cleim- 
able by the Oommuttee under this Act, together 
with any sum on account of court-fees which may 
be fixed by the rules made under this Act, and 
with interest at the rate , of twelve and a half 
per centum per annum, may be iecovered on ap- 
plication of the Oommuttestoa Magistrate having 
jurisdiction within the limits of the Municipality, 
and such Magistrate may order recovory of distress 
and sale of any movable property belonging to 
such person within the lmits of his jurisdic- 
ti 

Provided that no interest shall be so recovered 
in any case in whioh the Magistrate, for reasons 
to be recorded in esa ese NA it inexpedient 
that interest should be charged.” 

The Act provides a special procedure 
which the Municipal Committee has to fol- 
low before applying to the Magistrate for 
a warrant for recovery by distress and 
sale of movable property. That procedure 
is provided in s. 78 of the Act whereby it 
is incumbent on the Committee to cause a 
bill for the amount due to be delivered to 
the person liable to pay the sum, and if the 
bill remains unpaid for ten days, it is 
empowered to issuea noticeof demand for 
the payment. Jt -is only when the 
payment is not made within seven days 
from the service of that notice that the 
sum due is deemed to be an arrear of tax. 
Unless and until this procedure is strictly 
followed, the Committee acquires no right 
to approach a Magistrate to recover the 
tax in arrear. 

“In the present case the tax which had 
fallen into arrears had already been re: 
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yess as already stated, by December 
1929, 
ariears of taxes that ademand was made 
under s.77 for payment of interest which 
the Committee thought it was entitled to 
recover forthe period between the date 
on which the taxes were due and the date 
on which they were paid. The question 
is whether the Committee had the right to 
claim interest independently of s. 77 (1) 
of the Municipalities Act of 1922. There 
is nothing in the Municipal Act apart from 
5. 17 which gives a right tothe Committee 
to recover interest on any tax which falls 
into arrears. The claim for interest which 
the Committee is entitled to make is ancil- 
lary tothe claim to recover an arrear of 
any tax. Section 77, 8. 18 as well as the 
rules framed under 8. 77 (1) only speak of 
the arrears of Municipal tax which, as is 
evident from sub-s. (1) of s. 78 refers to 
a tax payable under s. 66, subs. (l), 
cl. (a) of that Act. Section 66 does not 
endow the Oommittee with any right to 
Tecover intcrest as a part cf the tax. 
Interest, therefore, cannot be regarded as 
an arrear of tax, nor can it be regarded 
as “any other money claimable by the 
Ccmmittee’? urder this Act within tre 
meaning of th.t expression used in 
8.77 (1). Oonsequently the procedure laid 
down in s. 78 was not available to the 
Committee for recovering interest which it 
claimed independently of the amount pay- 


able as tax. It must, therefore, follow that: 


the notice of demand made on February 
9, 1930, and the subsequent action taken 
by the Magistrate were contrary to law. 

It is urged that the Deputy Oommis- 
sioner had no jurisdiction to interfere on 
appeal with the Magistrate’s order, right or 
wrong, legal orillegal. I cannot accede to 
this contention in view of the provisions 
of s. 838 of the Act which provide an 
appeal against the assessment or levy of, 
cor refusal to refund, any tax imposed 
‘under this Act to the Deputy Commissioner. 
The Municipal Oommittee, it cannot be 
denied, levied the tax, that is to say, 


collected the tax through the agency of the’ 


Magistrate and consequently laid itself 
open to be brought ander the jurisdiction 
of the Deputy Commissioner on appeal. 
That officer, therefore, had full jurisdic- 
tion to decide whether the levy of the 
sum by resorting to the provisions of 
s. 77 (1) of the Act was or was nol ac- 
cording tolaw. It is contended that s. 83 
comes into, operation only when the Muni- 
cipal Committee levies a tax and that the 


It was after the recovery of these 


sums which were recovered with interest: 
were not taxes. This argument, though’ 
plausible, is in fact suicidal to the appel- 
lant. If it was nota tax and it cannot’ 
be recovered as “any other money claim-. 
able by the Committee” under the Munici-. 
Palities Act, then it must follow that the’ 
Deputy Commissioner's view that the notice 
of demand servedon the defendants by 
the Municipal Committee and the warrant 
issued by the Magistrate were both ultra 
vires and illegalisright. It is not open’ 
to the Committee to put forward this 
plea as it itself made a demand for pay- 
ment of that sumas atax and applied to 
the Magistrate to recover it as a tax., 
Since the Municipal Committee itself pur- 
ported to recover it as a tax, the party 
aggrieved thereby was indisputably entitl-. 
ed to avail himself ofthe right of appeal 
given by s. 83. A faint attemptis made 
on behalf of the appellant to show that 
the sum recovered as interest was recover- 
ed as “any other money claimable by the 
Committee” under this Act within the. 
meaning of that expression used in s. 77., 
Ihave already pointed out that there is no 
provision made any where in the Munici- 
palities Act to authorise the Municipal 
Committee to recover interest on any 
arrear of tax, and if that expression were 
taken to apply to interest whichis men- 
tioned in s. 77 (1), it would lead tothe result 
that the Committee would be entitled to 
recover interest at 124 per cent. per annum 
on the sum which it claimed to recover 
a3 interest, that is to say, the Municipal 


- Ocmmittee would be entitled to recover 


compound interest which could not have’ 
been the intention of the legislature that 
it should be entitled todo. I am, there-" 
fore, of opinion that the Deputy Commis- 
sioner was rightin reversing the Magis- 
trate’s order on the ground that the Com- 
niittee was not entitled to recover interest’ 
indépendently of the arrear of tax. 

It is urged that itis open to the QOivil’ 
Court to grant a decree for interest not=- 
withstanding the Deputy Oommissioner’s 
order to the contrary, that is refusal to 
allow the amount to be recovered by sum- 
mary process of the Act. This contention 
also must fail for two reasons: (1) because. 
the powerto award interest is given by 
the Municipalities Act to the Magistrate 
alone and the Oommittee isnot entitled 
to recover it independently of that enact- 
ment; (1) because the Oivil Oourt cannot 
entertain any claim for interest after a 
creditor recover his principal debt; unless“ 
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it is due under a contract. 

Right to recover interest ordinarily 
arises Only on a contract. The interest 
which is awarded under the Interest Act 
cr by s. 73 of the Contract Act is entirely 
at the discretion of the Court. The right 
may also be given by statute such as 
s 800f the Negotiable Instruments Act. 
In the present case the rightis conferred 
on the Municipal Committee by s. 77 (1) 
but it hasto be enforced according to 
the epecial procedure prescribed by that 
Act. The Municipal Committee's right to 
recover either the tax or any interest on it 
is not contractual but statutory. When a 
statute creates that right and provides the 
procedure for enforcing it and also sets up 
the tribunal to enforce it, the party who 
has the right must seek his remedy in 
the manner and before the authority pres- 
cribed by the enactment. The matter 
would have been different if the Munici- 
pal Committee had derived the right from 
a source independent of the statute. It 


was pointed out by Sir Lawrence Jenkins - 


in Bhatshankar v. Municipal Corporation 
of Bombay (1) that where a special tribu- 
nal, out of the ordinary course, is appointed 
by an Act to determine questions as to 
rights which are the creation of that Act, 
then, except so far as otherwise expressly 


provided or necessarily implied, that tri-. 


bunal’s jurisdiction to determine those 
questions is exclusive. In such a case 
there is no ouster of the jurisdictior of the 
ordinary Oourts, for they never had any, 
in view of the fact that the party claim- 
ing the right derived it only from statute 
and not independently of it. It appears 
to methatin view of s.77 of the O. P. 
Municipalities Act, the Civil Court has no 
jurisdiction in the matter: see Municipal 

oard, Bareilly v. Abdul Azie Khan (2). 
My attention is invited to Shuttrughon 
Das Coomar v. Hokna Showtal (3) and 
Sharifa v. Munekhan (4). But these cases 
are distinguishable in that the guardian's 
right to recover possession of his ward 
and a claim for compensation for wrong- 


ful seizure of cattle existed independently ` 


of the Oasttle Trespass Act and the 
Guardian and Wards Act, but that is 
not the caso here. Here the Manicipali- 
ties Act which creates the right also lays 
down the specific procedure for the enforce- 


(1) 31 B 604 at p. 609; 9Bom. L R 417, 

(2) A IR 1934 All. 795; 152 Ind. Gas. 792; (1934) A 
L J 739; 7 RA 389; 1984 ALR 1049; 57 A 219, 

(3) 16 O 159. 

(4) 25. B 574; 5 Bom, L R 167, 
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ment ofthat right. Now when the statute 
itself gives a specific and complete remedy 
by distress and sale of property, it must 
by necessary implication be regarded as 
ousting the jurisdiction of the Civil Gourt. 
It is true that if the amount to be recover- 
ed cannot be recovered by sale of mov- 
able property and the remedy provided 
by the special Act is found inadequate, 
then Civil Court may well be regarded as 
having jurisdiction. In that case the ivil 
Mourt will be givinga remedy which a 
party concerned was unable to get by 
following the special procedure laid down 
by the special Act as it may well happen: 
for example, when it is found necessary to 
attach and sellimmovable property but 
that isnot the case here. In the present 
case the Civil Oourt is called upon to per- 
form the function of the special tribunal 
which has been created by the Municipali- 
ties Act. Itis repugnant to the funda- 
mental policy of law to predicate of two 
authorities having independent jurisdiction 
to determine the same matter in issue. 
Natural justice requires that every matter 
should be once fairly tried and having been 
tried once, all litigation about it should be 
concluded for ever between the parties. 
That is underlying principle ofthe well- 
known maxim memo dehet bis vexari pro 
unaet eadem causa. 

Even on the assumption that the Civil 
Court has jurisdiction notwithstanding 
8.77 of the Municipalities Act, I am unable 
to see how the Committee's claim for 
recovering Mere interest after the princi- 
pal amount had been recovered is tenable. 
Inthe circumstances of this case the Civil 
Court may have the power to award interest 
either under the Interest Act XXXII of 
1839 or s.73 of the Oontract Act. The 
latter provision cannot apply because the 
right is not founded on any contract and 
there has been no breach of it. Under 
the Interest Act the Oourt has a discretion 
to award interest when a claim is made for 
recovering any debt or any sum certain 
payable at a stipulated time but the 
Municipal Committee has already recover- 
edits debt, assuming that the taxes would 
be regarded as a debt, after they fell due. 
The Interest Act gives power tothe Civil 
Court but does not create any right in 
favour of acreditor and it could not 
therefore, be the subject-matter of a suit: 
ses Marshall v. Bengal Spinning and 
Weaving Company (5). 

The result is thatthe appeal is dismiss- 
(10 WN 319, 
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ed with costs. As to the cross-objection, 
it relates only to costs. The-order as to 
costs is discretionary withthe Oourt and 
I see no reason to interfere. The cross- 
objection is dismissed without any’ order as 
to costs. 

8. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1489 of 1936 
May 26, 1937 
Tax CHAND AND ABDUL Rasaip, Jd. 
DEWAN OHANU—Dgganpant— 
APPELLANT 
- versus 
PINDI DASS—PLAINTIBF AND OTHERS 
—DRFENDANTS—RgesPpONDBNTS 
Civil Procedure Code (Act V of 1908), es. 47, 145— 
Scope—Surety for appearance of judgment-debtor— 
On non-appearance execution sought agatnst surety 
—Subsequent adjustment of decree not certified. under 
0. XXI, r. ( certi, 
adjustment and that he was discharged from liability 
dismissed as time-barred and not on merits — Decree 
again soùght to be executed against surety — Sutt by 
him to declare that decreecannot be executed agutnst 
him—Suit, if barred under s. 47. 
Where a person stands surety for the appearance 
“< of the yudgment-debtor in execution proceedings, and 
on non-appearance of the judgment-debtor, the decree 
is sought to be cxrceuted against the surety but 
subsequently there : an adjustment between the 
judgment-debtor and the decree-holder which 1s not 
certified under O. XXI, r. 2, Civil Procedure Gode, 
andthe surety applies to the executing Oourt to 
certify the adjustment and that he 15 discharged 
from the liability owing to adjustment, but the ap- 
plication is dismissed on the ground of limitation 
without going into the merits, the surety can sub- 
sequently bring a suit for declaration that the deores 
cannot be executed against him owing to the adjust- 
ment if theexecutionis again sought against him. 
Section 145, Civil Procedure Code, makes the surety 
party to the proceedings only for the purposes of 
appeal and he does not become a party tothe execu- 
tion proceedings for all purposes and such a sult 
therefore isnot barred under s. 47. Noor Mohamad 
v. Dhaniram (5), relied on. Ram Kishun v. Lalita 
Singh (1), distinguished. Raj Raghubar Singh v. Jat 
Indra Bahadur Singh (2), Ramanathan Pulai v. 
' Doraiswami Ayyangar- (3) and Srintvasa 
Singh v. Kesho Prasad Singh (4), referred to. 
5.0. A. from the decree of the Addi- 
tional District Judge, < Lyalipur, dated 
October 14, 1936. . 
Mr. Ram Chand Manchanda, for the 
Appellant. 
Mr. Partap Singh, for the Respondents 
(Plaintiff). 


Abdul Rashid, J.—Dewan Chand, 
defendant No. 1, obtained a decree against 
Arjan Singh, defendant No. 2, and Mohar 
Singh, defendant No. 3, for Rs. 500 on 
January ig, 1932. In execution of this decree 
Arjan Singh was arrested, -Pindi - Dass 
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stood surety for the appearance of Arjan 
Singh. Arjan’ Singh did not appear in 
Oourt on one of the dates fixed foy, hearing 
in the execution proceedings, and the 
surety bond given by Pindi Dass was 
sought to be enforced against him by 
means of his - arrest. Pindi -Dass was 
arrested and committed to civil prison on 
August 5, 1932, While Pindi Dass was 
in jail, Arjan Singh “and Mohar Singh 
entered into a compromise with the 
decree-holder whereby the decree was 
adjusted. This compromise took place on 
August 30, 1932. On that date Arjan 
Singh paid Rs. 55 in cash to the decree- 
holder and agreed to pay a sum of 
Rs. 200 in a months time. Mohar Singh 
undertook the responsibility for the pay- 
ment of Rs. 255 within a month. ‘This 
settlement, however, was not certified in 
the execution Gourt under the provisions 
of O. XXI, r. 2, Civil Precedure Code. 
Between 1932 and 1934, execution was taken 
out twice by the decree-holder against Arjan 
Singh and Mohar Singh. He, however, did not 


succeed in realizing any amount from 
them. < 
At the end of 1934 the decrce-holder 


suught to execute the decree against Pindi 
Dass, surety, and got nis land attached. 
Taoereupon Pindi Dass brought the suit 
which has given ise to the present 
appeal for a declaration that the decree 
could not be executed against him,as the 
settlement arrived at on August 30, 1332, 
had resulted in the complete discharge. 
The trial Oourt held that it had not. 
been established that any settlement was 
arrived at between’ the decree-holder and 
the judgment debtors. The Ocurt was, 
however, of opinion that the surety was 
entitled to bring a regular suit to obtain 
the declaration asked for. On those find- 
ings the suit brought by Pindi Dass was 
dismissed. Against this decision Pindi 
Dass preferred an appeal in the Court of - 
the Additional District Judge. The learned 
Additional -District Judge held that a 
getilement had been arrived at on August 
30, 1932, between the decree holder and 
the judgment-debtors, and that in pursu- 
ance of that settlement a sum of Rs. 400 
had been obtained by- the” decree-holder 
from Bhagat Singh, brother-in-law of 
Arjan Singh The learned Additional 
District Judge further held that the surety 
could be treated as a party to the execu» 
tion proceedings only for the limited _ 
purpose of appeal and that the present suit 
by the surety was, ‘therefore, maintainable, 
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On these findings Pindi Dass was granted 
the declaration prayed for. 

The decree-holder preferred an appea 
to this Court against the decision of the 
learned Additional District Judge which 
came up for- hearing before a learned 
single Judge of this Court in the first 
instance. The learned Judge has referred 
the case to 4 Division Bench for disposal. 
The principal argument addressed by the 
learned Counsel for the appellant wag that 
by virtue of the combined operation of 
ss. 145 and 47, Civil Procedure Oode, the 
surety became a party tothe execution pro- 
ceedings for all purposes, and that he could 
not maintain a separate suit for a declara- 
tion that the settlement arrived at between 
the decree-holder and the judgment-debtors 
‘had resulted in his complete discharge.. It 
was urged that his only remedy was to 
file an appeal against the order of the 
Court refusing to récognize the adjuat- 
ment, and that his failure to file an appeal 
against that order had made the order of 
the executing Oourt conclusive against 
him, and that such an order could not be 
challenged by means of a separate suit. It 
was on August 23, 1934, that Pindi Dass 
had presented an application to the execut- 
ing Oourt stating that a settlement had been 
arrived at between the decree-holder and 
the judgment-debtors on August 30, 1932, 
and that in pursuance of that settle- 
ment Rs. 400 had been realized by the 
decrée-holder from phage Singh, brother- 
in-law of Arjan Singh, judgment-debtor. 
He prayed that the Oourt may certify 
the adjustment and that execution may not 
be proceeded with against him. That 
application was disposed of by the executing 
Oourt on December 3, 1934, by the follow- 
ing order: 

"Even if the allegations made by the judgment- 
debtor be correct, I cannot go into this question 
because under O.X XJ, rv. 3, Oivil Procedure Oode, 
the alleged adjustment was not certified within time. 
The ska aa ad can take what legal steps are 
open to him. 

It id clear from the above mentioned 
order that the executing Court did not 
decide the question of the alleged settle- 
ment oü thé merits. The application of 
the surety was dismissed as having been 
made beyond time: The learned Counsel 
for the appellant contended that a Divi- 
sion Bench ruling of the Allahabad High 
Court reported in Ram Kishun v. Lalta 
Singh (1) was applicable to the facis of the 
present case. It was observed in the 


(A) 51 A 346; 118 Ind. Qas. 534; A 1 R198 All, 527; 
$ALJ1160, | 
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Allahabad ruling that: 

“Section 47, Oivil Procedure Code, does not bar 
the suit because that section does not in terms apply 
to a surety, inasmuch as he isnot a party to the 
suit. Theeffect of s. 145 is that for purposes of 
appeal only heis deemed to bea party to the suit 
and not that 8.47 asa whole is applicable to him. 

These observations do not help the 
appellant. It was, however, further laid 
down that : 

“When an order for execution is made against a 
surety under s. 145, his position becomes that of 
a judgment-debtor. The proceedings taken against 
him are in the nature of execution proceedings and 
it is implied that he may make any objections 
which ajudgment-debtor might make, though the 
mode in which they are to be made has not been 
es et | pono. If he raises objections to tha 
sale an objections are dismissed and the sale 
confirmed, he is bound by the orders passed against 
him and is not entitled to re-agitate the same 
question by means of a separate suit. Such a suit 
is barred by the principle of res judicata and also 
by O. XXI, r. 92 6) 

In my opinion the -Allahabad ruling is 
clearly distinguishable. In that case the 
surety did not deny his liability to pay the 
money. Some immovable property belong- 
ing tothe surety had been sold and he 
preferred objections against the confirma- 
tion of the sale under O. XXI, r. 90, Oivil 
Procedure (ode. These objections were 
dismissed on the merits under O. XXI, 
r. 92, It was, thérefore,,not open to the 
Bursty under the provisions of O. XXI, r. 92 
(3) to institute a suit to set aside the order 
made under that Rule. As observed 
already, in the present case, the application 
made bythe surety in August 1934 was 
not decided on the merits nor is there any 
question in the present case of a suit being 
barred under O. XXI, r. 92 (3), Civil Pro- 
cedure Code. It has been held in a large 
number of cases that 5. 145, Civil Procedure 
Oode, makes the surety a party to proceed- 
ings only for the purposes of appeal and 
that he does not become a party to the 
execution proceedings for all purposes. 
Reference may be made in this connection 
to Raj Raghubar Singh v. Jai Indra Baka- 
dur Singh (2), Ramanathan Pillar v. Dorai- 
swami Ayyangar (3) and Srinivasa Prasad 
Singh v. Kesheo Prasad Singh (4). It was 
held in Noor Muhammad v. Dhantram (5) 


(2) 42 A158; 55 Ind. Oas. 550; A IR 1919 P O 55; 
46 I A 238; 220 0 213;6 O L J 6823; 38M L J 302; 
18 A L J 263; 22 Bom. L R 521; 13 L W 83 

O). AAN 
G) 43 M 325, 55 Ind. (as, 363; A TR 1920 Mad. 
75; 33M LJ65; 1L LW 45; (1920) M WN 114; 27M 


L T 207. - 

. (4) -38 O 754; 9 Ind Oas. 862; 13 O L J 385; 15 O W 
415. 

36 ALR 1926 Sind 105; 96 Ind, Oas, 234; 205 LR 


48 


that 8. 145in express terms provides that 
a surety shall be deemed to bea party to 
the suit within the meaning of s. 47 only 
for the purposes of appeal, and excludes 
by implication the inference that he is a 
party tothe suit in proceedings before the 
Original Court. It was also held that when 
the Court is moved to proceed against the 
surety under s. 145, Civil Procedure Code, 
it does mot purport to execute the decree 
itself in the real sense of that expression, 
but tc enforce the bond in the, manner 
provided for execution of decrees, and is 
‘not, therefore, the Oourt executing the 
decree within the express meaning of those 
words as used ia O. XXI, r. 2 (3), Oivil 
Procedure Oode. 

A suit by the judgment-debtor for a 
declaration that a decree obtained by the 
defendant against him had been satisfied, 
and consequently should not be executed, 
stands on an entirely different footing, and 
might be barred under s. 47, Civil Proce- 
dure Code. The judgment-debtoris a party 
to the execution proceedings for all pur- 
poses, whereas the surety is a party to 
the execution proceedings for the purposes 
of appeal only by virtue of the provisions 
of s. 145, Oivil Procedure Code. The rul- 
ings which deal with declaratory suits 
instituted by the judgment-debtors are, 
therefore, inapplicable to the facts of the 
present case. It was for the decree-holder 
to satisfy the Oourt that the present suit 
was barred by the provisions of any law. 
In my opinion he has utterly failed to 
establish that this isso. I would, therefore, 
confirm the decision of the learned Addi- 
` tional District Judge and dismiss this appeal 
with costs. 

Tek Chand, J.—I agree. 


B. Appeal dismissed. 





a PATNA HIGH COURT 
_ Letters Patent Appeal No. 15 of 1937 
> March 3, 1938 
CouRTNBY-TBREELL, O. J, AND 
JAMAS, J. 
SOMAR RAM AND ANOTHER— 
APPELLANTS 
VETBUS 
BUDHU RAM— RESPONDENT 
Transfer of Property Act (IV of 1882), es. 6 (f), 
10—Thika doami tenure in Hogartbagh District— 
Whether transferable—Consent of landlord—Estoppel 
—Tenure-holder mortgaging tenure and obdtatning 
advances ~Whether can say in execution that tenure 
is non-transferable or that landlord's consent is 


required for transfer. . 
In order to demonstrate that the tenure (thika 
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doami tenure in Hazaribagh District) is not trang. 
ferable, it would have to be shown that the tenure 
holder occupied something in the nature of an office 
rather than the mere enjoyment of property. If for 
instance the tenure-holder were re hg village 
headman of the kind described by Mr. Sifton in 
paras.. 195 and 196 of the Settlement Report then the 
tenure might well be non-transferable as being 
analogous tothe office described in sub-s (f) ofs.6 
of the Transfer of Property Act. Even ifthe tenure 
had not been transferable by custom when it was 
created,.it would have become transferable on the 
enactment of the Transfer of Property Act, where- 
by property ofall kind is made transferable with 
certain exceptions. 

It is notopen to the tenure-holder, who obtained 
advances from the deoree-holder by mortgaging his 
tenure on the representation that he enjoyed a 
transferable interest inthe land, to object in execu- 
tion proceedings that his interest is one which 
cannot, in any circumstances, be alienated. Whether 
the landlord is entitled to object to the transfer is 
another matter; but the tenant cannot in execution 
proceedings prevent the sale of his own right, title 
and interest by putting forward the plea that the 
landlord’s consent will be required to complete , the 
title of the purchaser. That will ke amatter be- 
tween the purchaser and the landlord. 

L. P, A. froma decision of the Hon'ble 
Mr. Justice Khaja Mohamad Noor, dated 
April 2, 1937. 

Mr. G. C. Mukharji, for the Appellants. 

Mr. 9. S. Bose, for the Respondent. 


James, J.—This appeal arises out of 
proceedings in execution of a decree for 
a sum otf money. The respondent who 
holds a tenure under the proprietorof the 
Gande estate in the Hazaribagh District 
obtained an advance from the appellant by 
mortgaging his tenure. He subsequently 
gave tbe tenure in usufructuary mortgage, 
but inthe end the appellant instituted a suit 
on his debtand obtained a money decree. 
In execution of the decreehe put up the 
tenure to sale. The tenure was described 
in the Record of Rights as thika doami and 


. the judgment-debtor objected that such a 


tenure was not transferable. In support 
-of his claim, he put forward two witnesses, 
one of whom alleged that the thika doamt 
tenure was not transferable without the 
landlord’s consent, but that these tenures 
were transferable with his consent; while 
the other came forward to say that thika 
doami tenures were not transferable at 
all. This witness held three thika doamt 
tenures, all three of which had been mort- 
gaged. On the other side a large amount 
of evidence was produced to show that 
thika doami tenures in that neighbourhood 
were in practice transferable by sale and 
it was proved incidentally that the res- 
pondent’s co-sharer had actually transfer- 
red his share in the particular tenures 
under question to , the appellant. The 
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Courts relying on the description of the 
incidents of thika doami tenures given in 
para. 196 of the Settlement Report .of 
Hazaribagh District, held that the tenure 
wes absolutely non-transferable and the 
decision of the Judicial Commissioner on 
this point has been affirmed in a second 
appeal bya single Judge of this Court. 

Mr. Mukharjion behalf ofthe appellant 
argues that if this tenure is to be treated as 
property, then it must be transferable 

y virtue ofthe provisions of ss. 6 and 
10 of the Transfer of Property Act, 
subject to the condition thatit may not 
be transferable without the landlord's con- 
sent. Mr. Mukharji concedes that the 
consent of the landlord may be required 
to vValidatea transfer; but he argues that 
this is a matter between the purchaser 
and the landlord, and that objection cannot 
be taken to the sale by the judgment-debtor 
on the ground that the consent of the 
landlord to the transfer has not been 
obtained. 

The tenures described by Mr. Sifton in 
paras. 195 and 196 of the Settlement 
Report are, generally speaking, tenures 
wherein the status of the tenure-holder is 
that essentially of a village headman or of 
khuntkatttdar, so that the tenure-holder 
has a dual capacity, and his tenure is of 


the nature of .an office rather than of a. 
mere property in land. But inthe pre-. 


sent instance the entry in the Record of 
Rights describes the tenure as created by 
a patta of the year 1879. There is a 
remark thatthe rent is not permanently 
fixed; but there is nothing to suggest that 
the tenure-holder enjoys any right other 


than that conferred upon him by his patta: 


The patia hasnot been produced in the 
present case; and the respondent prefers 
to rely upon the entry in the Record of 
Rights, together with the remarks con- 
tained in pars. 196 of the Settlement 
Report. The effect of the entry in the 
Record of Rights, which merely describes 
this tenure as property, would be to war- 
rant the presumption toat this is a tenure 
which is permanent, but held at a rent 
liable to enhancement, which the tenure- 
holder is entitled to transfer by sale or 
mortgage. 
tenures found in Hazaribagh District, 
described in the Recordof Rights as 
thika doamt, may not be strictly non- 
transferable; but in order to demonetrate 


that the tenure is not transferable, it would: 


have to be shown that the tenure-holder 
occupied something in the nature of an 


I do not suggest that certain- 
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office rather than the mere enjoyment of 
property. If for instance the tenure- 
holder were really a village headman of 
the -kind described in the Settlement 
Report, then the tenure might well be 
non-transferable as being analogous to the 
office deseribed in subs. (f) of s. 6 of the 
Transfer of Property Act. Mr. 5. 8. Bose 
suggests thatthe tenures are by custom 
not transferable; but even if that had 
been so, if the tenure had not been 
transferable whan it was created, it would 
have become transferable on the enactment 
ofthe Transfer of Property Act, whereby 
property of all kind is made transferable 
with certain exceptions. The tenure may 
or may not be transferable without the 
landlord's consent; we are not here, strictly 
speaking, concerned with that question, but 
in orderto demonstrate that it is abso- 
lutely non-transferable with or without the 
consent of the landlord, it would be 
necessary to prove, as I have said that 
the tenure partakes in the nature of an 
office rather than of property. Nothing of 
the kind has been attempted in tke pre- 
Bent case. The patta has been withheld; 
and we may presume that its production 
would not have assisted the judgment- 
debtor in his claim. The Oourts below 
have made too little of the fact that it has 
been proved that thika doami tenures 
have been freely transferred in the Gande 
estate, andthat all the holders of the 
tenure, now under consideration, have atone 
time or another made transfers of the pro» 
perty. One of the judgment-debtor's two 
witnesses says that thika doami tenures are 
transferable with the landlord’s consent 
while the other has acquired suvh a tenure 
by purchase, and has after acquiring 
it transferred it by mortgage. The judg- 
ment-debtor has himself transferred his 
share by mortgaging it to the present dec- 
ree-holder as a security for an advance. 
It is sufficient to say thatit is not open 
to the tenure-holder, who obtained advances 
from the decree-holder on the representa- 
tion that he enjoyed a transferable in- 
terest inthe land, to object in execution 
proceedings that his interest is one which 
cannot in any circumstances be alienated, 
Whether the landlord is entitled to object 
tothe transfer is another matter; but the 
tenant cannot in execution proceedings 
prevent the sale of his own night, title 
and interest by putting forward the plea 
that the landlord's consent will be requir- 
ed to complete the title of the purchaser. 
That willbe a matter between the pur- 
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chaser and the landlord. 

I would, therefore, set aside the decree 
of the Judge of this Court and allow the 
appeal, dismissing the respondent's objec- 
tion with costs throughout. 

Courtney-Terrell, C. J—I agree. 

D. Decree set aside. 
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MADRAS HIGH COURT 
E _. Full Bench l 
Civil Revision Petition No. 1192 of 1934 
January 17, 19888 . 
LRBAOH, C. J., Manavan Narr, VARADA- 
OHARIAR, LAKSHMANA RAO AND STODART, JJ. 
-~ BADEMIAN SAHEB AND ANOTARR 
-—PRTITIONBRS 
VETSUS 
P: M. JANKAN SAHEB— RESPONDENT 

Oivi! Procedure Code (Act V of 1908), 5. 157— 
Civil Rules of Proctice framed under Code of 1882 
but not re-enacted and published under Part 10 of 
Code of 1908—Such rules, if inconsistent with rules of 
First Schedule of Code of 1908 are invalid. 

The Civil Rules of Practice made under the 
Oivil Procedure Code of 1883, but not re-enacted and 
published in accordance with the procedure pres- 
cribed in Part 10 of the Oivil Procedure Code of 1908, 
are invalid if and in so far ag they are inconsistent 
with any of the rules of Sch, I of the latter Oode. 
In re District Munsif of Tiruvallur (1), overruled. 

O. R. P. to revise an order of the District 
an Dharmapuri, dated February 10, 
Order of Reference 


Beasley, C.J. and Venkataramana’ 


Rao, J.—The question raised in this revi- 
sion petition relates to the validity of certain 
Oivil Rules of Practice made under the 
Code of Civil Procedure, 1882, but not re- 
enacted in accordance with the procedure 
laiddown in Part 10 of the Oode of 1908, 
and which are inconsistent with the rules 
in ihe First Schedule of the latter Oode. 
The relevant provision on this matter is 
8.157 of the Code of 1908 in and by which 
the rules framed under the Gode of 1882 

“so far as they are consistent with this Code (1908), 
have the same force and effect as if they have been 


made under this Uode and by the authority em - 
ed thereby in this behalf.” á pee a 


In In re District Munsif of Tiruvallur 
(1) a Full Bench had to consider this ques- 
tion. The particular matter for considera- 
tion before them was whether the rules 
made by the Local Government under s. 269 
of the Ocde of 1882 though inconsistent with 
O. XXI, r. 43 of the Code of 1908 have any 
legal effect. They were of the opinion that 
the said rules not being inconsistent with 


(lL) 37M 17; 20 Ind. Oas. 775: AIR 1914 Mad, 652: 
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the Code, as distinguished from the orders 
in the First Schedule tothe Code, were in 
force. The learned Judges seem eto inter- 
pret “the Oode” in s. 157 as meaning “the 
body of the Code”. It is desirable to point 
out that Gode has been defined in s 2, as 
including rules; and s. 121, enacts l 

“that the rules inthe First Schedule shall have effect 
as if enacted m the body of the Code until annulled 
or altered in accordance with the pfovisions of this 
Part (Part 10)." 

The Legislature, when it desires to draw 
& distinction between the body of the Code 
and the roles in the First Schedule, ex- 
pressly makes mention of the ‘body of the 
Code™”. (See ss. 121 and 128). In the Full 
Bench decision, there is no discussion of 
the provisions of the new Code here advert- 
ed to by us,and the learned Chief Justice 
who delivered the leading judgment ob- 
served that the point was not free from doubt. 
Since this decision, whenever the question 
came up for decision, learned Judges who 
had to deal with it expressed a contrary 
view. In Viswanadhan Chetty v. Aruna- 
chalam Chetty (2), at p. 1104, Sadasiva Ayyar, 
J. observed that the rr. 179 and 180 of the 
Civil Rules of Practice which were found 
inconsistent with the rules of the First 
Schedule were ultra vires 

“as not having beenframed in the manner and by 
the authority -prescribed by the new Code for the 
a wa of valid new rules and for altering existing 
rules, 

These have been since re-enacted in 
accordgnce with the procedure prescribed 
by the new Code. In Uhanaraju v. Motilal 
Daga (3), Thiruvenkatachariar, J. held that 
r. 184 of .the Civil Rules of Practice was 
ultra vires as being inconsistent with 
O. XXI, r. 53, Civil Procedure Oode. We 
may here mention that in Venkataswamti v. 
Venkataramana Rao (4), a Division Bench 
(Madhavan Nair and Cornish, JJ.) was of the 
opinion that r. 184, would be ultra vires but 
for s. 51 of the Code. Ina recent decision 
reported in Murugappa Chettiar v. Rama- 
sami Chettiar (5), Venkatasubba Rao, J. 
held that r. 199 of the Oivil Rules of Prac- 
tice, to the extent to which it is opposed 
to and inconsistent with the provisions of 


(2) 44 M 100; 60 Ind. Cas. 303; A I R1921 Mad. 
218; 39M L J 608;12 L W 744; 28M L T 412; (1921) 
M W N 14 (FB). 

(3) A IR 1919 Mad. 641; 116 Ind. Oas. 343; 52 M 
563; 29 L W 823; 57 MLJ 264; Ind. Rul (1929) Mad. 
535; 29 L W 823 (F B). 

(8) 58 M 285, 152 Ind. Oas. 789; A I R 1934 Mad. 693; 
He L J 669; 40 LW 599; (1934) M W N 1001; 7R 
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(5) 42 L W 564; 159 Ind. Oas, 228; A 1 R 1935 Mad. 
893; 59 M 342; (1935) M W N 793; 8 R M 413. 
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“Sch. I, cannot take effect. He was -of the 
opinion that In ‘re District Munstf of 
-Tiruvalluy (1), did not lay down any general 
Yule. It seems doubtful if In re District 
-Munsif of Tiruvallur (1), can be distin- 
-guished on this ground. As the matter is 
‘one of considerable importance, affecting as 
jt does the practice in the presidency and 
we feel doubts as to the correctness of the 
decision in In re District Munsif of 
Ttruvallur (1), we refer for the decision of 
“a Full Bench the following question : 
-~ ‘Are Civil Rules of Practice made under 
the Code of 1882 but not re-enacted and 
published in accordance with the procedure 
prescribed in Part 10 of the Oode of 1908 
and inconsistent with any of the rules of 
Sch. I of the latter Code valid and have 
they any legal effect ?” 
Mr. C. S. Swaminathan, for the Petitioners. 
Messrs. N. C. Vijiaraghavachariar and V. 
C. Viraragharan, for the Respondent. 


OPINION 

Leach, C.J—The petitioner filed a suit 
in the Court of the District Munsif of 
Dharmapuri for the taking of accounts ‘of 
a parinership. A preliminary decree was 
passed on October 9, 1933, and the District 
Munsif appointed a Commissioner to take 
the accounts. The plaint contained no 
allegation of irregularity or fraud, but dur- 
ing the taking of the accounts, the petitioner 
wished to urge that certain transactions had 
been suppressed by the respondent and con- 
sequently asked that these matters should 
be inquiredinto. On objection being raised 
to this course, the petitioner applied to.the 
Court for an order directing the Gommis- 
sioner to inquire intothe alleged irregula- 
rities. By an order dated February 10, 1934, 
the District Munsif held that it was beyond 
the province of the Commissioner or the 
Court to embark on an inquiry into these 
allegations. He considered that it was then 
too late. The petitioner had had an oppor- 
tunity of inspecting the accounts and 
as no objecticn had been raised before the 
passing of the preliminary decree, the peti- 
tioner must be deemed to have waived all 
objection. The petitioner thereupon applied 
tothis-Court for revision of the order. 
The matter came before Beasley, O. J. and 
Venkataramana Rao,J. on February 8, 1937, 
Feeling some doubt as to the correctness of 
the decision of the Full Bench of this Court 
in In re District Munsif of Tiruvallur.(]), 

the following question was referred to 

Full Bench of five Judges: 
“Are Civil Rules of Practice made under the Oode 
of 1883-but not re-ensotéd “and published in acoord- 
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ance with the procedure prescribed in Part 10 of the 
Code of 1908 and inconsistent with any ofthe rules 
of Sch. I of the latter Code valid and have they any 
legal effect ?" 


The Oourt as now constituted is called 
upon fo give theanswer. The Civil Rules 
of Practice relating to suits for the disso- 
lution of partnership and the taking of 
accounts are inconsistent with O. XX, r. 17, 


oOivil Procedure Oode and it is this fact 


which has given rise to the question now 
under discussion. The Oivil Rules of Prac- 
tice require questions of irregularity or 
fraud to be raised and determined before 
the case is remitted to the Commissioner for 
the taking of the accounts, Order XX, r. 17, 
Civil Procedure Code, however, states that 
the Oourt may either by the decree direct- 
ing an account to be taken or by any sub- 
sequent order give special directions with 
regard to the mode in which the account is 
to betaken and in particular may direct 
that in taking the account the books of 
account in which the accounts in question 
have heen kept shall be taken as prima 
facie evidence of the trath of the matters 
therein contained with liberty to the parties 
interested to take such objection thereto as 
they may be advised. ‘Therefore, the Code 
allows questions of irregularity and fraud 
to be 1aised before the Commissioner if 
the Court considers that this should be 
done. Itisto be observed that the Civil 
Rules of Practice were framed ander the 
Oode of 1882, which did not contemplate a 
preliminary decree in 8 partnership suit, 


In orderto answer the question referred, 
itis necessary to examine certain provie 
sionsofthe Oode of 1908. Section 2 (1) 
makes it clear that the Code includes the 
rules in Sch. I. Therefore, O. XX, r. 17, 
is as much a part of the Uode as the sections 
forming the body of the Act. Section {121 
states that the rulesin Sch. I shall have 
effect as if enacted inthe body of the Code 
until annulle | or altered in accordance with 
the provisions of Part 10, which comprises 
gs. 121 to 1381. Unders. 122, High Oourts 
established under the Indian High Courts 
Act, 1861, or the Government of India Act, 
1915, may, from time to time, after previ- 
ous publication, make rales regulating their 
own procedure, and the procedure of Oivil 
Courts subject to their superintendence, and 
may, by such rules, annul, alter, or add to 
all or any of the rules in Sch. I. Section 123 
gives power to constitute a Rule Committee 
of the High Oourt and states how the Oom- 
mittee shall be composed. Section 124, 
requires the Committee to report to the 
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High Oourt on any proposal to annul, alter 
or add to the rules in Sch. I, or to make 
new rulesand states that before making 
any rules under s. 122, the High Court 
shall take such report into consideration. 
Section 126, saysthat the rules made under 
Part 10 shall be subject to the previous 
approval of the authority prescribed by the 
Proviso to s. 107, Government of India Act,. 
1815. So far as this Court is concerned, the 
authority is the Local Government. Sec- 
tion 127, provides that the rules so made 
and approved ahall be published in the 
Gazette of India or in the Local Official 
Gazette, as the case may be, and shall from 
the date of publication or from such other 
date as may be specified, have the same 
force and effect, within the local limits of 
the jurisdiction of the High Court which 
made them, as if they had been contained 
in Sch. I. 

Section 157 stipulates that the rules 
made under the Oode of 1882 shall so far 
as they are consistent with the Code of 
1908, have the same force and effect as if 
they had been made under the new Gode, 
but such rules must not be inconsistent 
with the new Oode. If they are inconsistent, 
the old rules cease to have validity. When 
the Code of 1908 was enacted, the Oivil 
Rules of Practice*then in force were not 
re enacted and published in accordance 
with the provisions of Part 10. No steps 
were taken under this Part and the validity 
of the present rules, therefore, depends en- 
tirely on the provisions of s. 157. As that 
section limits the validity of the old rules 
to such rules as are consistent with the 
present Code, it follows that rules which 
insist on questions of irregularity and 
fraud being decided before the preliminary 
decree is passed in a partnership suit are 
invalid. 

As I have indicated, this reference has 
been necessitated as the result of the deci- 
sion in In re District Munsif of Tiruvallur 
(1). That case was decided by Arnold White, 
C.J. and Munro and Sankaran Nair, JJ. 
The question there was whether the rules 
made by Government under s. 269 of the 
Oode of 1882 remained in forge until rules 
were framed by the High Court under the 
new Code, though they might be inconsistent 
withO. XXI,r.43 of the new Code. The Court 
held that they did remain in force; and 
the reasoning given can be gathered frcm 
the following passage in the judgment cf 
the learned Ohief Justice at p. 20* of the 
eport ri ° 
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“There is nothing in the Code of 1908, as distinguish 
ed from the Orders in Seh. I tothe Oode, which 18 
inconsistent with the rules issued under g, 269, though 
there is an inconsistency between the rules and 
O XXI, r. 43. But the High Court has power to alter 
the rules in Sch. I. This being so, I do not think 
it follows that, because the rules made under the 
old section are inconsistent withthe rules in the 
achedule, they are not consistent with this Oode with- 
in the meaning of s 157. The point is not free from 
doubt, but until rules are made hy the High Court, 
I think the rules made by Government under s. 269 
of the old Code-arein force. Section 157, is an en- 
abling, not a repealing section. The rules have 
never been expressly repealed and I do not think 
we are bound to hold they are implicitly repealed 
by virtueof the words "so far as they are consis- 
tent with this Code", which occur in s. 157.” 

The learned Judges obviously overlooked 
the fact that by virtue of s. 2 (1), the rules 
in Sch. I of the Code of 1908 are as much 
a part of the Code asthe sections them- 
selves and it follows thatif there is incon- 
sistency between the old rules and the 
rules of the new Oode, the old rules must go. 

It is not necessary to refer in detail to 
the other cases mentioned in the Order of 
Reference. They have been sufficiently 
dealt with there. It is quite clear that 
In re District Munsif of Tiruvallur (1), was 
wrongly decided and must be overruled. 
We accordingly answer the question refer- 
redin this way. The Oivil Rules of Prac- 
tice made under the Code of 1882, but not 
re-enacted and published in accordance 
with the procedure prescribed in Part 10 
of the Code of 1908, are invalid if and in so 
far as they are inconsistent with any of the 
rules of Sch. I of the latter Gode. 

Reference answered in 


N.-B. the afirmative. 





PATNA HIGH COURT 
Oivil Appeal No. 23 of 1937 
November 30, 1937 
MoHAMMAD NOOR AND VARMA, Jd. 
BALMAKUND MARWARI— JUDGMENT- 
pEBTOR—~APPELLANT 


vETsUs 
Firm PIRTHIKAJ GANESHDAS — 
DEORBE-HOLDER AND OTHERS—J UDGMENT= 
DEBTORS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 80,(Pat.)}—Application by judgment-debtor to have 
the sale of his property set aside—Court, tf can 
conte security rae! than i ae of , to 
specify amount of security deposit. 

Rule 90, O. XXI, (Pat.) ofthe Civil Procedure Code, 
Pena allows the Court to accept security other 
than cash, as the circumstances justify. Where the 
judgment-debtor who applies to have the sale of his 
property set aside is unable, due to poor circum- 
stances, to furnish cash security, the Court may ask 
for security in terms of immovable property. 
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While asking the judgment-debtor to deposit 
necessary security, the Court should make it clear as 
to what amount is to be deposited. 


O. A. from the original order of the Special 
a udge, Ranchi, dated October 5, 
Messrs. B.C. De and G. C. Das, for the 
Appellant. 
_ Mr. N. N. Sen, for the Respondents. 


Mohammad Noor, J.—This is an 
appeal against an order of the Special 
Subordinate Judge of Ranchi rejecting 
an application for setting aside asale in 
execution of a decree on the ground of the 
appellant not making the deposit required 
by law. The appellant judgment- debtor's 
property was sold on September 3, 1938, 
and an application for setting aside the 
Sale was filed on October 2, 1936. The 
application was registered and the ap- 
pellant was ordered to deposit the necessary 
cash security, On October 3, the appellant 
applied thathe was a poor man and was 
unable to deposit cash and prayed that 
Immovable property be taken as secu- 
rity. The learned Subordinate Judge 
ordered as follows: “The applicant's 
_ Petition is rejected as it is simply to 

undo the effect of the amended Rule”: 
thereafter the application for setting aside 
the sale was rejected on October 5, 1936. 
It appears from his order that the learned 
Judge thought that accepting security 
other than cash deposit wasin cortraven- 
tion of the Rule. Butthe Rule itself has 
deliberately provided thatthe Oourt may 
accept security other than cash as the 
circumstances justify. The Rule has been 
framed to eliminate frivolous applications 
and not to shut out genuine ones. It 
fixes 124 per cent. as the maximum 
security which can be required from an 
applicant for setting aside a sale. Within 
this limit, the Courts have been given 
ample power to fix such amounts as they 
think fit or to take any security other than 
the cash deposit or to dispense with any 
deposit or security altogether. The Rule, 
as if stands, means that the Oourt is to 
fix the amount and the nature of the 
security and then the order is to be com- 
plied with; if not the application is to be 
rejected. 

The first order of the learned Subordi- 
nate Judge directed the applicant to de- 
posit the “necessary security”. The order 
perhaps meant that the Court wanted the 
deposit ofthe maximum amount provided 
inthe Rule, butit-is unfortunately not 
clear. It ought- to have been clear as to 
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what amount was to be deposited. How- 
ever when the applicant applied for 
permission to offer immovable property as 
security, the Court ought to have considered 
the application on its merits and if it 
thought that there was no ground for 
granting it, it could reject it but not on the 
ground thatit defeated the Rule. The 
framers of the Rule had in their minds 
cases in which discretioncan be exercised 
in accepting landed property as security 
instead of cash. The learned Subordinate 
Judge did not apply his mind to the facts 
of the case and his order and the con- 
sequential order refusing the application 
for setting aside the sale must therefore, 
be set aside. 

Now, the judgment-debtor's appsal was 
at first both against the order dated 
October 3, 1936, refusing to accept landed 
property as security and of October 5, 1936, 
rejecting the application for setting aside 
the sale. The office objected that there 
could not be one appeal against two orders 
and the learnsd Advocate for the appellant 
scored through the date “October 5, 1936” 
and left the date “October 3, 1936". An 
objection has been raised on behalf 4 the 
respondent that this appea: is incompdaent 
on the ground that no appeal lies agarist 
the order refusing to accept landed 
property as security. That contention, 
go far as it goes, is well founded. An 
appeal against anorder can only lie if it 
is specifically provided. But long before 
the filing of the appeal the application itself 
has been rejected and that order is 
appealable. Infact, the appeal expressly 
mentions O. XLII, r. 1 (7) which refers 
to appealsagainst an order setting aside 
or refusing to set aside a sale. The 
confusion has arisen on account of the 
fact that the learned Advocate scored 
through “October 5,” instead of “October 
3.” This mistake has been corrected under 
our order and the appeal is against the 
order refusing toset aside the sale on the 
ground that the applicant didnot deposit 
cash security. Apart from this, thisis a 
case in which interference in revision will 
be justified onthe simple ground that the 
Court did not exercise a jurisdiction vested 
in it by law inasmuch as it did not fix the 
amount of security and did not judicially 
determine the application for permission 
to give landed property in security. 

In the end, the order of rejecting the 
application for permission to give landed 
property in security and refusirfg to set 
aside the sale and the order of confirma- 
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tion of sale are set aside. The case is 
remanded to the learned Subordinate Judge 
with a direction that he will judicially 
dispose of the application of the appellant 
about furnishing security in landed pro: 
perty, and then dispose of the application 
for setting aside the sale according to law. 
Ifthe application is ultimately rejected, 
the sale will stand confirmed, Otherwise 
it will follow the result of the order cn the 
application. There will be no order for 
costs. 

Varma, J.—I agree. 

D. l Case remanded. 


RANGOON HIGH COURT 

Oriminal Appeal No. 578 of 1937 
July 14,1937 
MAOK NEY, J. 

ABDUL SATTAR ABDUL AZIZ— 

APPRLLANT 
VETSUS 
Tar KING—Opposrrs Party. 
Penal Code (Act XLV of 1860), s.471~—Ctutl suit 


by accused—He mentioning in his affidavit of docu-. 


ments in his possession, certatn delivery order-—Defen- 
dants in cross examination requiring him to produce 
that document —Document produced alleged tobe 
pore anake held could not be charged under s. 471 
u circumstances 

An accused had filed a civil suit in which he was 
required under the provisions of O. XI, rr. 13 and 
18, Civil Procedure Oode, to file an affidavit of docu- 
ments which were or had been in his possession 
relating to some matter in question inthe suit, and 
in the afidavit mention was made about certain 
delivery order. Nevertheless the accused did not 
produce it in Court, nor make any use of it. It was 
the defendants who, in cross-examining the accused 
required the production of the delivery order; and it 
was at their instance that it was produced. The 
document was alleged to be forged and the accused 
was charged under s. 471, Penal Oode. There was 
no evidence that the accused used the delivery order 
for the purpose of cheating, and no evidence that 
he used the delivery order as genuine, and no 
evidence that he forged it: i 

Held, that under the circumstances no charge 
under s, 471, Penal Code, could be established as the 
accused was forced by the defendants to refer to 
this document in his evidence. But for the defen- 
dants, ıt would not have been produced in Court. 
By mentioning the document in his affidavit of 


dociments in his possession, it might be that he : 


showed that at one stage he had made preparation 
for using the document, but no more than that could 
be inferred. Ma Ain Lon v. Ma On Nu (D) and 
Emperor v. Mohit Kumar (2), relied on. 


Or. A. from an order of the Fourth Addi- 
oe Magistrate, Rangoon, dated May 29, 
1937. 

Messrs. Clark and Williams, for the Ap- 
pellant. 

Judgment.—In Civil Regular No. 303 of 
1934 of the Original Side of thie Court, the 
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appellant Abdul Sattar Abdul Aziz” sued 
Yusoof and Noor Muhammad Haji” Adamji 
for a declaration that the partnership bet- 
ween them should be dissolved and for 
taking of accounts and payment of the 
plaintiff of such sums of. money as capital 
and profits as might be found dne to him. 
The .case was tried by Leach, J. and he 
dismissed the suit. He found that there 
was no partnership. He aldo was of the 
opinion that the plaintiff had fraudulently 
or dishonestly used as genuine two docu- 
ments, namely a delivery order authorizing 
the godown-Keeper to deliver to Yusoof 
and Noor Muhammad 43 bags of orpiment, 
and also a receipted bill dated March 17, 
1934, purporting to have been issued to 
Hashim Suleman, father-in-law of the 
plaintiff, which document he knew or had 
Teason to belisve to be a forged document. 
Accordingly he directed that a complaint 
should be laid against Abdul Sattar Abdul 
Aziz in the Court of the District Magis- 
trate, Rangoon, unders. 471, Indian Penal 
Code. The Magistrate who tried the case, 
examined the Assistant Registrar of the 


Original Side, the Interpreter who had inter- _ 


preted during the civil proceedings, and 
the Inspector of Police of -the Criminal 
Investigation Department, who had, in the 
course of the investigation of another case 
against the appellant, seized certain docu- 
ments from his possession among them 
being the said delivery order. He having 
been summoned to produce this document 
had done so. Hashim Suleman gave evidence 
that he had produced the receipted bill in 
the civil suit on -behalf of the plaintiff-ap- 
pellant; and finally, Ncor Muhammad Haji 


Adamji (this person was one of the defen- 


dants in the civil suit) was examined. He 
deposed that his firm did not get delivery of 
43 bags of orpiment as was stated in the 
delivery order. He further stated that the 
said delivery order “was written on a piece 
of paper which had originally formed part 
of the receipted cash bill issued by his 
firm to Hashim Suleman and signed on 
the back by his son Ebrahim Noor Muham- 
mad. The top part of the paper which had 
contained the bill had been cut off and on 
the blank portion underneath was written 
the forged delivery order signed by the 
appellant. He further deposed that the 
cash bill produced by Hashim Suleman was 
also a forgery. This was all the evidence 
for the prosecution. 

The appellant was charged under three 
heads. First under s. 468, Indian Penal 
Code, for having forged the delivery order 


t- 
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intending it to be used forthe purpose of 
cheating ; secondly, under s. 471 read with 
s. 468, Indian Penal Code, for having 
fraudulently or dishonestly used as genuine 
the delivery order which he knew, or had 
reason to believe, at the time he used it to 
be a forged document; and finally, under 
s. 471 read with s. 465, Indian Penal 
Code, for haviņg fraudulently or dishonestly 
used as genuine the cash bill which he 
knew or had reason to believe at the time 
he used it to bea forged document. The 
Magistrate’s reasons for holding that the 
delivery order is forged are: (1) that on 
placing it side by side with its alleged 
counterfoil (produced by Noor Muham- 
Mad) it had two parallel lines on the top 
like the other foils in the book to which the 
counterfoil belonged, (2) the right hand and 
bottom edges are coloured red like the 
other foils, and (3) the water-mark on the 
delivery order fitted in with the watermark 
on the counterfoil. On the whole sheet of 
the paper comprising foil and countefoil 
appears the water-mark “Radio Bond— 
Made in Norway; on the counterfcil ap- 
pears the portion “Rad™ and “Made”; and 
on the delivery order appear the letters 
_“O” and “In Norway”. The original per- 
forated edge of the delivery order had been 
cut, thus cutting away the “I” of Radio”. 
Apparently the Magistrate accepted the bill 
book produced by Noor Muhammad as 
being a genuine one. I may say At once 
that there is no proof whatsoever that this 
book is a genuine one, and the Magistrate 
ought not to have assumed it to be such on 
the mere unsupported statement ‘of Noor 
Muhammad who admittedly knows nothing 
personally about it. 

The Magistrate pointed out that the 
signature on the anna stamp and the rubber 
stamp thereon, which appear on the back of 
the delivery order, are placed right on the 
upper edge thereof and not inthe middle 
or somewhere lower down where one would 
have expecied it to be. The Magistrate fur- 
ther held ihat the appellant had failed to 
account for 46 bags out of 170 bags of orpi- 
ment which were entrusted to him. There is 
no evidence whatsoever of this. The Magis- 
trate then remarked that the appellant had 
had sn opportunity of getting hold of a 
preof sheet of such bills as those on which 
Ex. Cl preduced by Hashim Suleman, was 
written. The Ex. Ol bears a serial num- 
ber, but it was written in ink, whereas the 
bills of the firm had the numbers printed. 
The receipt bad further not been stamped 


with the rubber stamp. The Magistrate. 
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accordingly convicted the appellant under 
all the three charges and sentenced him to 
one year’s rigorous imprisonment on each 
charge. Against this sentence Abdul Sattar 
Abdul Aziz has now appealed. 

The first point I notice is that there ig 
no evidence that Abdul Sattar Abdul Aziz 
used the delivery order for the purpose of 
cheating, and no evidence that he used the 
delivery order as genuine, and no evidence 
that he forged it. What happened was 
this. When his civil suit was filed, he was 
required under the provisions of O, XI, 
rr. l2and 13 to file an affidavit of docu- 
ments which were or had been in his 
possession relating to any matter in ques- 
tion in the suit, and in his affidavit men- 
tion was made about the delivery order. 
Nevertheless the appellant did not produce 
it in Court, nor make any use of it. It 
was the defendants who, in crosg-examining 
the appellant, required the production of 


Much more than this would be required 
to establish a charge unders. 471, Indian 
Penal Oode. The appellant was forced by 
the defendants to refer to this document in 
his evidence. But for the defendants, it 
would not have been produced in Gourt or 
at least we do not know that it would have 
been produced. By mentioning the docu- 


‘ment in his affidavit of documents in hig 


possession, it may be that he showed that 


a 3 R 36; 85Ind. Oas. 253; A I R 1925 Rang 191; 
26 Cr. LJ 509: 3 Bur. L J 349, 

(2) 53 O 881; 91 Ind. Oas. 993; A IR 1926 Oal. 89; 
27 Or. L J 177. y 
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at one stage he had made preparation for 
using the document, but no more than that 
can be inferred. 

Of course, if it can be shown that the 
paper on wh‘ch the delivery order was 
written was part of the receipted cash bill 
issued to Hashim Suleman, then, inasmuch 
as the appellant admittedly wrote and 
signed that delivery order, it could be held 
that he had forged it. 

It will here be convenient to remark 
that I am unable to see that there is any 
evidence that justifies the assumption that 
ib was necessary to the appellant to make 
it appear that he had delivered 49 bags of 
orpiment to Noor Muhammad. Exhibit 25, 
dated June 8, 1934, is a letter from the 
Advocate of Yusoof Noor Muhammad to 
the Advocate of the appellant. In this 
Jetter itis stated that out of 130 bags of 
orpiment entrusted to the appellant for 
sale he had failed to account for 43 bags. 
Now in all there is a question of the 


disposal of 170 bags of orpiment. Of these. 


40 were admittedly shipped direct to Bom- 
bay. 42 others are shown to have been 
sold to various persons. This letter Ex. 25 
shows that appellant accounted although 
he did not pay, for 80 bags, thus leav- 
ing only 8 bags .to be accounted for and 
not 48 bags. A reference to Noor Muham- 
mad’s deposition, in which he refers to 
the accounts relating to these baga, 
shows that some 56 bags had been 
sold to various persons, that appellant 
had taken 55 bags, and that 40 bags had 
been sentto Bombay, making 151 bags in 
all, leaving only 19 bags to be accounted for. 


From Noor Muhammad’s evidence the 
accounts seem to be ina very unsatisfac- 
tory state. Noor Muhammad himself did 
not kcep those accounts and he was not 
in Rangoon on the dates material to this 
case. His evidence is mainly hearsay. At 
page lb of bis deposition he says : 

“Ag theorpiment bags were sold, we credited the 
sale p s in meee | branch account and 
sent intimation to Mandalay branch who make 
payment to the Chinaman. y have not brought 
the Mandalay branch book to Oourt, they are in 


andalay. 

Since all the account books were not 
produced, it is obvious that it was impos- 
sible to know exactly what happened. 
These accounts should have been produced. 
This failure toexplain why the appellant 
should wish falsely to account for 43 bags 
of orpiment isa vital defectin the prose- 
cution case against the appellant. 

The appellant says that the receipted 
cash bill was receipted by one Abdul Majid 
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and he has shown that a person of that 
name was employed during the month of 
April 1934 and other months Uy Habi 
Abdul -Latiff and Sons aud Abdul Latif 
Shah Muhammad and Sons and that his 
hei were paid by Yusoof and Noor 
Muhammad, the amount being debited 
against the firms. These firms had their 
offices in the shop of Ynsoðf and Noor 
Muhammad. The cash bills of Yusoof and 
Noor Muhammad were produced purporting 
to have been signed by Abdul Majid. The 
person who produced them does not remem- 
ber the name of the person who receipted 
the bills forhim, but he ssid that he was 
an employee of Yusoof and Noor Muhammad 
and wag a Hindustani. No attempt has 
been made to show that the signatures on 
Exs 40 and 41] were not signed by the same 
S who signed Hashim Suleman’s cásh 
bill. 
The Magistrate has said that it was 
possible for the appellant to get hold of 
the proof sheet on which the forged receipt- 
ed cash bill was written. His only autho- 
rity forthis statement is the statement of 
Noor Muhammad, who states that appellant 
had ordered these bill books on behalf of 
the firm; but Noor Muhammad had to admit 
that he was not in Rangoon when the 
order was placed by the appellant. He 
does not know in which press these bill 
books were printed. It should have been 
quite easy to discover this, but apparently 
no attempt was made. There is absolutely 
no proof whatsoever that appellant ordered 
these bill books. Noor Muhammad says, 
referring to Ex. D the bill book which con- 
tains the alleged counterfoil of the original 
bill issued to Hashim Suleman, that he 
does not recollect where this and other 
similar books were printed. His partner 
Yusoof or his son Ebrahim must have got 
them printed. Neither of these persons 
has been cited as a witness. 

It may here be remarked, moreover, that 
the delivery order is signed by Ebrahim. 
Ebrahim has not been called to-prove that 
when he signed this document, it did not 
bear on the other side a delivery order 
signed by the appellant. This,in my opi- 
nion, is a Very serious omission and throws 
grave suspicion on the prosecution case. 

It is interesting to notice what Noor 
Muhammad has to say about the firm’s 
account books. Ai page 5 he says: 

“I pay income-tax. I have never submitted my 
stock book or account books to the Income-tax 
Authorities, It is the practize of the Income-tax 
Department to sent notice’for submitting account 
books, I always stated that our books were not 
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ready. I have been assessed to income-tax since 
1928-29. Since then we have not produced our 
account hie 


Again atp. 2he says: ‘We have only 
one cash bill book at a time, and when 
it is exhausted ariother book is started.” 
Yet what do we find? We find that the 
cash books are not even used in serial 
order. HExs.*D-5, 6 and 29 all belong to 
the same series Exhibit 29 bears Nos. 1 
to 200 and wasin use from March 10 to 
August 1, 1934. Exhibit 6 bears Nos. 251 
to 503 and was in use from June 5, to 
August 26, 1934. Exhibit 5 bearing 
Nos. 1001 to 1200 was in use from Janu- 
ary 1l, to February 21, 1934, and Ex. D 
bearing Nos. 1251 to 1500, but not all 
used, runs from February 21, to March 31, 
1934. These figures show that bill books 
were not used in serial order, and that 
they do at times overlap because more 
than one was in use at the same time. 
Further, bills Nos 501 to 1000 are apparent- 
ly missing. The person who kept the 
Ex. D bill book has not been called. We 
have no explanation for these peculiarities. 
Apparently 1500 bill forms were purchased. 
Noor Muhammad admits that from April 1, 
1933 to March 28, 1934, he could not find 
any entry about the purchase of 1500 bills. 

As regards the absence of rubber stamp 
on the receipted cash bills, at page 8 of 
his deposition Noor Muhammad admits 
that there was no hard ard fast rule ‘to put 
a rubber stamp on the bills received. 
Looking at the manner in which the firm’s 
books are kept, I cannot see why it should 
not have been possible that a bill book 
should have been used in which the num- 
bers were written by hand and not print- 
ed. It will be seen that the case against 
the appellant rests merely on the assump- 
tion that the firm's books are genuine and 
trustworthy. This is an assumption which 
I am unable to hold to be justifiable. I 
regard it as most suspicious that the person 
who could have proved the genuineness of 
these books has not been called. I have 
already remarked onthe absence of other 
witnesses whose presence seems to be very 
essential to prove the case against the 
appellant, It has not been shown that 
Ebrahim did not receipt this. delivery 
order; it has not been shown that the appel- 
iant has failed to account for 43 or more 
bags of orpiment; it hasnot been shown 
that Ex.D isa genuine bill book, and it 
has not been shown that the receipted 
cash bill put in by Hashim Suleman is 


not a genuine one.” In fact, in my opinion, : 
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the whole prosecution has failed lamentab- 
ly. I do not- know if the Magistrate was 
influenced by Leach, J.'s opinion expressed 
in the civil suit and in his order directin 
the prosecution of the appellant. He shoul 
not have allowed himself to be so influenc- 
ed. The case was sent to him for trial 
on the evidence put before him. 

The judgment of this Court in the civil 
suit should not have been put in evidence. 
I do not know under what section of the 
Evidence Act it was admitted or what it 
was supposed to prove. The Magistrate 
has referred tos. 13 (1), Evidence Act, but 
I am unable to see how it applies. Appa- 
rently the Magistrate thought that the 
judgment of this Oourt on the Original 
Side, and on appeal therefrom, estopped 
the appellant -from proving that he had a 
partnership with Noor Muhammad Haji 
Adamji. I am unable to agree with him. 
However the pointis not very material as 
I do not think if was necessary for the 
appellant to prove that there ever had been 
a partnership. This appeal is allowed, the 
finding and sentence-of the lower Court are 
set aside, and the appellant is acquitted. 

5. Appeal allowed. 





$ MADRAS HIGH COURT 
Criminal Revision Oase No. 248 and 
Petition No. 232 of 1937 
November 11, 1937 
Horwtxt, J. 
In re MANA —PRTITIONgE 

Criminal Procedure Oole (Act V of 1898), s. 110 
(e) and (f)—Person leader of local factions respon- 
sible for bullying—He is none-the-less dangerous 
because he owns house and lands. 

A person who ie a leader of local factions res- 
ponsible for constant threat and bullying is none 
the less dangerous to the community because he 
lives ina house and owns lands ande, 11lU (e) and 
(f), of the Oriminal Procedure (ode, applies to such 
atype of person. 

Or. Rev. O, from an order of the Sessions 
Court, South Kanara, dated December 22, 
1936. 

Messrs. K. Srinivasa Rao and T. Krishna 
Rao, for the Petitioner. 

The Public Prosecutor, for the Orown. 

Order.—There is abundant evidence on 
the record that the petitioner and his rival 
used to arm themselves and their sup- 

orters and attempt to settle their disputes 
by force with the result that breaches of 
the peace often resulted and were still 
more frequently threatened. Of the 19 
express charges, the Appellate Court found 
that the petitioner was guilty only of eight 
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but he accepted also the general evidence 
that the petitioner, 7. e. Mana, led local 
factions responsible for constant threat and 
bullying. It is argued that s. 110 (e) and 
(f), Criminal Procedure Oode, do not apply 
to factious leaders of this type: but I 
cannot see that a man is any the less dan- 
gerous to the community because he lives 
in a house and owns lands, The petition is 
dismissed. 

N.-B. Petition dismissed. 


emak angamandaka 


LAHORE HIGH COURT 
Second Oivil Appeal No. 440 of 1937 
October 6, 1937 
Barpma, J. 
KISHEN OHAND—P taintTirr—APPRLLANT 
versus 

NANDA MAL AND aNoTHERE—DRBFENDANTS— 
RESPONDENTS 

Custom (Punjab;—Pre-emption—Recent out-growth 
of town separated by jfields—Oustom obtained in such 
locality must be — Punjab.Pre-emption Act 
(I of 1913), s. 3 (9) — Notification declaring certain 
area to be town under Act — If means custom 
of pre-emption obtains in such town. 

A custom must be ancient and immemorial and 
a custom of pre-emption cannot possibly be proved 
in a comparatively recent abadi A person therefore 
alleging such ouate In a recent out-growth of a 
town separated by the fields. must prove that custom 
obtained in sach locality. Bahadur v. Nihal Kuer (9), 
relied on. 

A notification issued by the Government that a 
certain area would be considered to be a town for the 
purposes of the Pre-emption Act, does not mean that 
the custom of pre-emption obtains in such town. 
The person relying on such custom must establish 
such fact. «© 

“Mr. Nihal Singh,. for the Appellant. 
- Mr. Shamair Chand, for the Respondents. 


‘ Judgment.—tThis is a suit for pre-emp-. 


tion with respect to a house situated in 
abadi Kishan Ganj, which was described 
asa part of Hazro town. The defendants 
denied that the custom of pre-emption 
prevailed in the town of Hazro or that 
Kishan Ganj was a part of the abadi of 
Hazro. The trial Oourt held that the 
plaintiff had failed to prove the custom 
relied on and dismissed the suit. On 
appeal the learned District Judge relying 
chiefly on a judgment reported in Ahmad 
Shah v. Church Missionary Trust Association, 
London, 75 Ind. Oas 910 (1) came to a con- 
trary conclusion and decreed the suit on pay» 
ment of Rs. 2,000. From this decision, the 
plaintiff has appealed challenging the deci- 
sion on the ground that the suit should 
have been decreed on payment of Rs. 1,090 
only as 4 sum of Ks. 910 was due to the 
(1) 75 Ind. Oas, 910; A I R 1934 Lah, 700, 
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plaintiff on account of a prior mortgage. 
The defendants have, on the other hand, 
filed cross-objections challenging the deci- 
sion on the question of custom and praying 
that the suit should be dismissed. 

It will be convenient to deal with the 
cross-objections first. The main point for 
decision in the case was whether the 
plaintif had proved the custom of pre-. 
emption in Kishan Ganj. The plaintiff only 
relied on the oral evidence of tive witnesses 
in this respect: not a single judgment in 
which the custom was held to be proved 
was cited. The learned Counsel for the 
appellant wanted to produce an unreported 
judgment of this Oourt in support of his 
case, but there was no ground for allowing 
him to produce additional evidence at this 
stage. The oral evidence of the witnesses 
produced by the plaintiff was of little value. 
The defendants, on the other hand, produced 
three copies of judgments in which it was 
held that the custom of pre emption in 
the abadi of Kishan Ganj was not proved. 
From two of these judgments it appears 
that the village Abdul stood at the site 
where the Kishan Ganj abadi is now 
situated. But the plaintiff's case is based 
on the ground that Kishan Ganj is now a 
part of Hazro town and noton the ground 
that Kishan Ganj is a village. If Kishan 
Ganj were a Village, the plaintiff would 
have had to show that he was entitled to 
pre-empf on grounds different to that relied 
on by him in the present case. Therefore, 
even if the custom of pre-emption prevailed 
in the village Abdul, that cannot help the 
plaintiff in the present case. The note of 
inspection by the learned Judge shows that 
Kishan Ganj is separate from Hazro town 
by the circular road and fields. It is 
apparently a recent out-growth and-it was 
therefore necessary for the plaintiff to 
prove that the custom of pre emption 
obtained in this locality. It has been held 
by a Full Bench of this Court recently 
Bahadur v. Nihal Kaur (2) thata custom 
must be ancient and immemorial and in 
the circumstances I fail to see how a 
custom of pre-emption can possibly be 
proved in a comparatively recent abadi like 
that of Kishan Ganj. The ruling relied 
on by the learned District Judge does not- 
appear to be in point. In that case expan- 
sion had occurred in a sub-division of 
Multan city and the parties had admitted 
in the Oourt below that the custom of 
pre-emption prevailed in that sub-division, 

(2) A 1 R 1937 Lah. 451; 199 Ind. Oas. 909, 39 P L R 
349; 10 R L 81; I UR (1987) Lah. 59: (FB), ss 


1938 


On the other hand Allah Ditta v. Mohamed 
Nazir (3), Imperial Oil Soap and General 
Mills Co, Ltd, Delhi v Misbahruddin (4) 
and Diwan Chand v. Nizam Din, 75 Ind. 
Oas. 610 (5) are analogous cases which 
have been relied cn for the respondents 
and these show that it was incumbent on 
the plaintiff to prove the custom of pre- 
emption in dhe new abadi of Kishan 
Ganj. 

The learned Counsel for the appellant 
stated that a notification had been issued 
by Government that Hazro would be con- 
sidered to bea town for the purpose of the 
Pre-emption Act. But the notification does 
not mean that the custom of pre emption 
obtains in the town of Hazro. This fact 
had to be established by the plaintif who 
relied on the custom. In my opinion the 
plaintiff has failed to prove in this case 
that the custom of pre-emption obtains 
either in Hazro or in Kishan Ganj. I 
therefore dismiss the appeal and accepting 
the cross-objections dismiss the plaintiff's 
suit with costs throughout. It may be 
mentioned here that the sum of Rs. 910, 
which was claimed by. the plaintiff in his 
appeal, was stated to be lyingin deposit 
in the Oourt below. It was not taken by 
the defendants according to the statement 
made by the learned Oounsel appearing 
on their behalf. The defendants of course 
will have to refund the amount paid by 
the plaintiff in pursuance of the decree 
of the learned District Judge if it has been 
taken away by them. 

8, i Appeal dismissed. 

(8) 84 PR 1910; 7 Ind. Oas. 716 
(4)3 Lah. 83; 61 Ind, Oas. 385; A IR 1981 Lah. 69; 


JOP LR 1991, 
(5) 75 Ind. Oas. 610; A I R1923 Lah. 443. 





MADRAS HIGH COURT 
Civil Revision Petition No. 985 of 1936 
August 27, 1937 
ABDUL RAHMAN, J. 
8. A, ANNAMALAI CHETTIAR 
—-PRTITIONER 
versus 
OHELLAMMAI ACHI AND ANOTHER 

—- RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90—Connection between inadequacy of price and 
matertal trregularity, if necessary to be proved by 
dtrect evidence—I nference Jrom facts that inade- 
guae a pries was due to wregulartty—Sale, tf can 

6 set i 


Order XXI, r. £0, Oivil Procedure Code, being 


amended it is no longer necessary to prove a casual 
gonnestion between the inadequacy of price and the 
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material irregularity by means of direct evidence ; 
a sale can beset aside ifthe Court were satisfied 
upon the facts proved inthe case that there were 
circumstances from which a reasonable inference 
might be drawn that the inadequacy in price was 
the result of the material irregalarity, although mere 
inadeuacy of price, without either direct evidence or 
proof of such circumstances as mentioned above 
would not be sufficient to set aside the sale. 
Venkatasubbaraya Ohetty v. Zemindar of Karvet- 
nagar (1), Sheorution Singh v. Net Lall Sahu (2) and 
Mahabir Pershaa Singh v, Dhanukdhari Singh (3) 
referred to. 


O. R. P. fromthe order of the District 
Court, Ramnad, dated July 11, 1936. 

Mr. K. Rajah Ayyar, for the Petitioner, 

Mr. M. S. Venkatarama Iyer, for the Res- 
pondents. 


Order.—It has been conceded by Mr. 
Rajah Ayyar, the Counsel for the petitioner, 
that there was no proclamation before the 
propeity, which happens to be one eignth 
share in a village, was sold by public 
auction. Admittedly this is a material 
irregularity. It was not seriously contested 
that the price at which the property 
was sold was grossly inadequate. A firm 
offer was made by the objecting creditor 
in the lower Appellate Oourt to the extent 
of about double the prices for which the 
property was knocked down atthe auction 
sale. It was also admitted that the pur- 
chaser is 8 close relation*of the judgment- 
debtor. 

The only point which was seriously 
contested by the Qounsel for the petitioner 
was that the sale could not be set aside as 
the respondent had failed to prove that the 
inadequacy in price was caused by reason 
of such irregularity. At one point of time, 
there was a divergence of views between 
the High Oourt of Allahabad on the one 
hand and those of the High Courts of 
Madras and Calcutta on the other. The 
High Court of Allahabad was of opinion 
that the inadequacy in the sale price was 
not sufficient to set aside the sale in the 
absence of direct evidence which estab- 
lished a casual connection between the 
material irregularity and the inadequacy 
of price fetched at the sale. It was on the 
contrary held by the High Court of Madras 
in Venkatasubbaraya Chetty v. Zamindar of 
Karvetnagar (1) that the fact that the 
inadequacy of price fetched at the 
auction was the result of the matenal 
irregularity committed in conducting the 
Bale might ordinarily give rise to an infer- 
ence that 


“the low prica was a consequence of 
larity even though the 


(1) 20 M 159, 


irregu- 
manner in „Which the 
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irregularity produced the low price be not definitely 
made out.” 


The High Oourt of Calcutta had taken a 
similar view in Shevrutton Singh v. Net Lall 
Sahu (2) and Mahabir Pershad Singh v. 
Dhanukdhart Singh (3). On account of this 
divergence of views, the Code of  Oivil 
Procedure had to be amended and the 
words ‘unless upon the facts proved the 
Court is satisfied’ have been substituted 
to give effect to the decisions of the High 
Courts of Oalcutta and Madras. It is no 
longer necessary to prove a casual connec- 
tion between the two by means of direct 
evidence; but a sale could be set aside 
if the Oourt were satisfied upon the facts 
proved in the case that there were 
circumstances from which a reasonable 
inference might be drawn that the in- 
adequacy in price was the result of the 
material irregularity, although mere in- 
adequacy of price, without either direct evi- 
dence or proof of such circumstances as 
mentioned above would not be sufficient 
to set aside the sale. 

In this case, material irregularity has 
been admitted and the inadequacy in price 
which the property fetched at the sale was 
not seriously contested. The fact that 
there was no proclamation might legiti- 
mately give rise to an inference that if the 
sale had been proclaimed, the’ intending 
purchasers might have been present to bid 
for the property which might have fetched 
a higher price in consequence. It was in 
any case open tothe lower Appellate Court 
to draw this inference and having done 
so, it cannot be said that it exercised a 
jurisdiction which did not vest in if, It 
cannot, therefore, be questioned in revision. 
I would, therefore, dismiss the petition with 
costs. 

N.-8. 

(2) 300 1,60 WN 888. 

(3) 31 O 815; 8 O W N 686. 


Petition dismissed. 





NAGPUR HIGH COURT 
First Oivil Appeal No. 75 of 1934 
August 23, 1937 
Boss AND PURANIK, JJ. 
SADASHEO AND ANOTABR— APPELLANTS 
versus 
SHANKAR AND ofHERs—REspoNDENTS 
Minor—Minor’s liability under Hindu Law, if 
affected by fact that obligation was incurred by 
guardian—Minor, when personally liable for contract 
entered into on his behalf by guardian—-Minor's 
liability for advance made to him for necessaries— 
Duty of creditor—Valid ratification by major of 
transactions, entered into during his minority—Re- 
quirements of. 
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The liability of a minor under Hindu Law is not 
affected by the fact that the guardian has incurred 
the obligation. A Hindu minor is under an obliga- 
tion to perform his sister's marriage, hg, is under 
an obligation to perform certain religious cere- 
monies, and he isunder 4 pious obligation to pay 
his father’s debts. These and such other obliga- 
tions are imposed upon him by Hinda Law which 
is his personal law and it will not be proper to re- 
lieve his estate of the obligation simply because 
during his minority his guardian or manager of his 
estate, incurs obligation. The rule that a 
minor isnot personally liable on the contract enter- 
ed into on his behalf by his guardian is thus sub- 
ject to two exceptions: (1) Where the contract is 
for necessaries supplied to or on behalf of the minor 
or money advanced for such supplies ; and (2) when 
the liability is such to which the minor is liable 
under the personal law to which he is subject. In 
these two Gases a decrees can be passed against the 
estate of the minor. š 

Oase-law discussed.] 

a case where a creditor seeks to make the estate 
of the minor lable for advances made for neces- 
saries (including ın term advances made for neces- 
sary purposes) mere bona fide enquiry by the cre- 
ditor into the existence of the necessity and advance 
in good faith thereafter will not suffice, but atthe 
same time the creditor need not prove the actual 
application of the money,” To require this 
is to ask him to do ths impossible. The ore- 
ditor is required to prove the circumstances of 
the minor's estate, the absence of any other soarce 
from which the necessity could be met at the time 
of the transaction and the suitability of the neces- 
sity having regard to the social status and the 
condition in life of the minor. If these are esta- 
bliahed andthe creditor has advanced money for 
meeting such necessaries after satisfying himself 
about the same, the creditor is entitledto a decree 
against the estate of the minor unless it is proved 
by the other side thatthe guardian did not actually 
apply tha money for necessary purposes. The 
burden will, in such circumstances, shift on the 
defendants to prove thatthe guardian instead of 
using the money for the minor as required, used it 
for his own purposes. ; 

For a valid ratification by a major ofa transac- 
tion entered into during his minority, there must 
ba, after majority and after the late minor has 
acquired fall knowledge of the nature and effect of 
the transaction, some promise or other act which 
shows an intentional acknowledgment of his liabi- 
lity for the act done on his behalf during his 
minority. Bank of Montreal v. Dominion Gresham 
Guarantee & Casualty Co. (25) and Shriram v. Mohan- 
lal (26), followed. 


F. O. A. from the decree of the Oourt of 
the Additional Sub-Judge, First Ulass, 
Wardha, dated February 27, 1934, in Civil 
Suit No. l of 1932. 


Mr. T. J. Kedar, for the Appellants. 

Mr. W. B. Pendharkar, for the Respendents 
Nos 1 and 2. 

Ex parte against the Respondent No. 3. 


Judgment 4 
* x% + 


# * * * C 
Paragraphs 9—i3:— 
- Before judging the evidence in 
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case we think it best to find out and state 
what the law on the subject is. The evidence 
in the case can then be judged in the light 
of thel¢w. It is laid down by the Judi- 
cial Commissioner's Oourt in Tukaram v. 
Ramchandra (1), that a guardian cannot, 
in aay case, bind the minor by a personal 
covenant as held by their Lordships of 
the Privy Oouncil in Waghela Rajsanjt v. 
Shetkh Masludin (2). But it is quite con: 
ceivable that where money borrowed for a 
minor has been spent on necessaries, the 
minor might be liable for the debt not 
upon the contract but by reason of the 
money having been Bo spent. The same 
view was repeated in a later case Yadorao 
v. Chandudae (3), where Hallifax, A.J. O., 
ruled that a minor is pot liable at all on 
the contract of loan made by his mother, 
but he is liable under the contract for 
any sum of money spent cn procuring 
necessaries for him under s. 63 of the Indian 
Contract Act. In a recent case Shrinivasrao 
v. Baba Ram (4), Pollock, A. J. C., lays down 
the law as under :— 

“The minor's estate is not liable on a contract 
executed by his guardian, which does not purport 
to bind bis estate but that money expended on 
necessaries may be recovered from his estate under 
the provisions of s. 68. It is entirely immaterial 
whether the bond was executed by the minor or 

j ardian or whether no bond was executed at 
all, for the liability of the minor's estate arises not 
ex contractu but because the money borrowed has 
I expended on necessaries.” 

In Second Appeal No. 273 of 1935, -decid- 
ed by one of us (Bose, J.), dealing with 
a similar caseit was held that Jhitibai 
v. Tejmal (5); deals with a case of a family 
trade or business and had no application 
to a Case of a loan incurred on behalf of 
the minor by the guardian and that the 
case of alienation by minor's guardian was 
to be distinguished from a case of an 
ordinary loan by the guardian on his be- 
half. It was her held that in cases 
of alienation where necessity was alleged, 
inquiries made ıu good faith protected 
the transferee, whereas in the case of neces- 
saries such considerations are irrelevant. 
Maharana Shri Ranmalsingji v. Vadilal 
Vakhatchand (6) was-relied on in support 

this proposition. The law stated in 
these cases is correct and is in conformity 


(1) 2NLR 25. 
(3) 11 B 55l; 14 1 A 89; 11 Ind, Jur, 315; 5 Sar. 16 


(P 0). 
MS) A I R1927 Nag. 196, 101 Ind. Oas. 255. 
ag. 265; 145 Ind. Cas, 350; 16N L 
8 6 RN 48 (2), 
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with the decision of the Privy Oouncil in 
Waghela Rajsanji v. Sheikh Masludin (2) 
and the principle underlying s. 68 of the 
Contract Act. 

But there is one more aspect of the case 
which is not dealt within these cases but 
which is statedin Ramajogayya V. Jagan- 
nadhan (7), and ascepted by Prideaux, 
å. J.O., in Lalchand v. Narhar (8). In 
Lalchand v. Narhar (8, it was held that 
no decree can be passed against the 
minor on his estate on a contract entered 
into on his behalf by his guardian under 
which no charge is created on the estate, 
except in cases where the minor's estate 
would be liable’ tothe obligation incurred 
by. the guardian under the personal law 
to which he is subject. This latter case 
is based upon Hamajogayya v. Jagannadhan 
(7) where it was laid down by Aylingand 
Seshagiri Ayyar, JJ, Wallis, O. J., dis- 
senting, thaton a contract entered into 
on behalf of a minor by his guardian 
under which the guardian borrowed but 
no charge was created on the minor's 
estate no decree can be passed against 
the minoron his attaining majority or his 
estate, except in cases in which the minor's 
estate would have been liable for the 
obligation incurred by the guardian under 
the personal law to which he is subject, 
and that a decree can be passed against 
the estate ofa Hindu minor for a debt 
contracted by his guardian for the marriage 
of his sister. Zamindar of Polavaram ~v. 
Maharaja of Pittapuran (9), takes the same 
view. In a case reported Meenakshi Sunda- 
ram v Ranga Ayyangar (10), their Lorde 
ships of the adras High Oourt laid 
down that where it is found that the 
guatdian borrowed money for the pur- 
pose of binding the minor's estate and that 
be had no other funds available to serye 
those purposes, the creditor is entitled to 
be subrogated to the rights of the guardian 
and tohave direct recourse against the 
minor's estate. They have further held 
that money advanced for necessary pur- 
poses can be treated a8 money advanced 
for necessaries within the meaning of 
8. 68 of the Contract Act. It was pointed out 


(7) 42 M 185; 49 Ind. Cas. 872; A I R1919 Mad. 
641; 36 M LJ 29; 25M LT 23; 9 L W 229; (1919) M 
W N 148 (F B) 

(8) 34 NL R 54; £9 Ind. Oas. 86: AIR 1926 
Nag. 31. 

(9) 54 M 163; 135 Ind Oas. 17; A I R1931 Mad. 
140; 60 M L J 56; 33 LW 95; Ind Rul (1932) Mad. 
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(10) A IR 1932 Mad. 698; 139 Ind. Oag. 383; 35 L 
W 397; Ind Rul. (1932) Mad, 672, 
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in Ramajogayya v. Jagannadhan (7), that 
almost ali the High Oourts have since 
the authority propounded in Waghela 
Rajsanji v. Sheikh Masludin (2), 
held that the liability of the minor under 
the Hindu Law is not affected by the fact 
that the guardian has incurred that obliga- 
tion. Nathuram v. Shoma Chhagan (11), Ma- 
harana Shri Ranmalsinghji v. Vadilal 
Vakhatehand (6), Siva Narayan Ghosh v. 
Kamakhya Ghosh, 23 Ind. Oas. (12), Sunda- 
rarajaAyyangar v. Paitanathusami Tevar 
(13), Sinaya Pillai v. Munisami Ayyan 
(14), Subramania Ayyar v. Arumuga Chetti 
(15), Daivasikamani Pandarasannidhy vV. 
Noor Mohamed Routhan (16) and Krishna 
Chettiar v. Naggamanit Ammal (17). With 
reference to the observations of Lord 
Hobhouse at p. 561“ of Waghela Rajsanjt 
y. Sheikh Masludin (2). 

“Now it was most candidly stated by Mr. Mayne, 
who argued the case on behalf of the respondent, 
that there is not in Indian Law any rule which 

ives a guardian and manager greater power to 
ind the infant ward by a personal covenant than 
exists in English Law.’ 

Seshagiri Ayyar, J., observed in Ramajo- 
gayya Y. Jagannadhan (7) : 

“I do not think that it was intended to lay down 
by this statement that no rule to the contrary under 
the Hindu Law would be countenanced The term 
‘Indian Law’ was meant to apply to the statute law 
of the land and not t6 Hindu or Muhammadan Law, 
I am, therefore, of opinion that the rule laid down 
in Waghela Rajsanyt v. Sheikh Masludin ‘2 was 
not intended to effect the Hindu Law liability of 
the minor.” 


He laid down that no decree should be 
passed against the minor on the contract 
entered into on his behalf by the guardian 
under which covenant no charge is created 
on the estate except in. cases in which the 
minors estate would have been liable for 
the obligation incurred by the guardian 
under the personal law to which he is 
subject. This view has been accepted by 
Prideaux, A. J. O., in Lalchand v. Narhar 
(8), Pollock, A. J. O., however, observed in 
Shrinivasrao v. Baba Ram (4), that it is 
possible that the decision in Lalchand v. 
Narhar (8) may require re-consideration 
some day and that the decision of Pri- 
deaux, A. J. O., may require some further 
explanation. In view of these remarks of 


(11) 14 B £62. 
(12) 23 Ind. Oas. 877; A IR 1914 Oal. 500. 
(13) 17 M 306. 4 ieee: 
(14) 22 M 289; 9M L J 64. 
(15) 26 M 330. 
_ (16) 31 M 47; 17 ML J 933. = 
A (17) 39 pre Pe Ind. Oas. 574; AIR 1918 Mad: 
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Pollock, A. J. C., we have. stated in full the 
view taken and Ramajogayya V. Jaganna- 
dhan (7) on which Lalchand v. Ngrhar (8) 
is based. We observe that this decision is, 
correct. The Madras High Court has given 
gcod reasons for coming to the conclusion 
it did, and has rightly pointed out that the 
liability of a minor under Hindu Law is. 
not affected by the fact that he guardian 
has incurred the obligation. A Hindu 
minor is under an obligation to perform his 
sister's marriage, he is under an obligation 
to perform certain religious ceremonies, and 
he is under a pious obligation to pay his 
father's debts. These and such other obli- 
gations are imposed upon him by Hindu | 
Law which is his personal law and it will 
not be properto relieve his estate of the 
obligation simply because during his 
minority his guardian or manager of his 
estate, asstated in Kesheo Bharati v. Jagan- 
math (18) incurs the obligation. The rule 
that a minor’ is not personally liable on 
the contract entered into on his behalf by 
his guardian is thus subject to two excep- 
tions: - > 

(1) Where. the contract is for necessaries 
supplied toor on behalf of the minor” or 
money advancéd for such supplies; and .. 

(2) When the liability is such to which 
the minor is liable under the personal-law 
to- which-he is subject. 2 

In these two cases a decree can be pass- 
ed against the estate of the minor. 


Having thus stated the law regarding, 
the personal liability of the minor andthe 
circumstances in which his estate can be 
made liable under a contract entered” into 
by his guardian or manager, we think it 
necessary to state what evidence the credi- 
tor is bound to adduce if he wishes to 
make the minor's estate liable. 

The sppellant argues that in cases of 
advances for necessaries, actual proof of 
the application of the money ought to'be 
adduced, while the respondent contends 
that proof of bona fide enquiry and advance 
in good faith on the basis of such enquiry 
ought to suffice. The respondent relies 
on Ram Bharose y. Kallu Mal (19), Raghus 
bans Upadhya v. Inderjit Singh (20) and 
Suchit Chowdhart v. Harnandan Singh 
(21) in support of his contention. - These 


„(19 23 NL R5; 98 Ind, Cas, 121; A IR 1923-Nag. 
i 7 g i 


(19) 22 A 135; A W N 1900, 12. - i 

(20) 45 A 77; 69 Ind. Oas 683; A I R 1922 AIL 528; 
20-A L J 886, : 

(21) A I R 1933 Pat. 29; 142 Ind, Oas. 38; 12 Pat. 
119; I3 P L T 655; Ind. Rul. (1933) Pat, 106. ~ 
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Cases no doubt support the respondent 
but we are unable to accept the 
law laid down there. In these cases the 
law applic&ble to alienations has been 
applied to simple money transactions. 
Though the distinction is fine we should 
like to reiterate what one of us said in 
Second Appeal No. 273 of 1935. One of 
“us (Bose, J.) while deciding S. A. No. 273 
of 1935 observed as under : 

“b. One important point of distinction between 
the two classee of cases is this: in the case of 
‘an alienation where necessity is alleged, enquiries 
made - in {good faith protect the  transferes, 
whereas, in the case of necessaries such considera- 
tions are irrelevant: Maharana Shri Ranmalsingh}t 
å. Vadilal Vakhatchand (6). Then again an aliena- 
tion by a minor would be void whatever the 
purpose for which it was made, but in the case 
of necessaries supplied to him, it is immaterial 
whether the order comes from him or from his 
Guardian: in both cases the test is precisely the 
same. the suitability of the goods supplied, or the 
benefits conferred, having regard to the social status 
and condition in life of the minor, and to his actual 
requirements at the time ofthe transaction. 

“68. The onus of proof lies on the creditor, as is 
explained in Nash v. Inmam (22). He has to show 
first that the goods or the money which re- 
presents them are suitable to the condition of life 
of the infant"; and secondly that they are suitable 
to his actual requirements at the time; or in other 
words thatthe infant has not got a supply from 
other sources.” 

_This second proposition is also to be 
found in Barnes v. Toye (23) and in John- 
stone V. Marks (24). 

We adhere to this view expressed in 
Second appeal No. 273 of 1935 in which the 
observation made above were with refer- 
ence to the case of necessaries. While 
adhering to the view expressed in Second 
Appeal No. 273 of 1935 we wish to make 
it clear that these observations have no 
bearing on a case where a minor's estate 
in sought to be made liable on a contract 
entered into by the guardian or manager 
regarding a liability to which the minor 
is subject under the personal law as stated 
in Ramajogayya v. Jagannadhan (7) and 
accepted in Lalchand v. Narhar (8). In a 
case where a creditor seeks to make the 
estate of the minor liable for advances 
made for necessaries (including in term 
advances made for necessary purposes as 
stated in Meenakshi Sundaram v. Ranga 
Ayyangar (10) we are of opinion that mere 
bona fide enquiry by the creditor mto the 
existence of the necessity and advance in 


(22) (1908)2 K B 1; 77 L JK B 626; 98L T 658, %4 
T L R401; 528 J 339. 

(23) (1864) 13 Q BD410;53LJ QB 567;51L T 
292; 33 W R 15; 48 J P 664 
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good faith thereafter will not suffice, but 
atthe same time we are not prepared to 
hold that the creditor should be required 
to prove the actual application of the 
money. To require this ofthe creditor is 
to ask him to do the impossible. The 
creditor is required to prove the circum- 
stances of the minor's estate, the absence 
of any other source from which the 
necessity could be met atthe time of the 
transaction and the suitability of the 
necessity having regard to the social status 
and the condition in life of the minor. Jf 
these are established and the creditor has 
advanced money for meeting such neces- 
saries after satisfying himself about the same, 
the creditor is entitled toa decrees against 
the estate of the minor unless it is proved 
by the other side thatthe guardian did not 
actually apply the money for necessary pur- 
poses. The burden will, in such circum- 
stances, shift on the defendants to prove 
that the guardian instead of using the 
money for the minor as required used it for 
his own purposes. 

4 * 2 * * + 

One more contention of the plaintiff's- 
ought to be disposed of before we come 
to the final part of our decision. It is 
argued that. there was ratification by de- 
fendant No.1. The trial Gourt in para. 30 
of the judgment under issue No. 15 has 
held that. ratification by defendant No. 1 is 
not proved. 

The plaintiffs base the plea of ratification 
on the endorsement of payment of Rs. 50 by 
defendant No.1 at the back of Ex. P-1 
and rely on the testimony of P. W. No.7 
who says that Sadasheo (defendant No. 1) 
made the payment with full knowledge. 
Defendant Witness No.6 (defendant) has 
explained the circumstances under which 
this endorsement was made. His evidence 
appears to be acceptable on this point in 
preference to the evidence given by P. W. 
No.7. He had then just attained majority 
and made the payment of Rs. 50 to the 
plaintiffs, at the instance of his mother and 
endorsed at the back of Ex. P-1 at the 
instance of the plaintiff Shankar. He 
similarly replied tothe demand made by 
the plaintiffs at the instance of his mother. 
There is. nothing in that also to indicate 
any ratification. Section 198 of the Con- 
tract Act runs as under:—No valid ratifi- 
cation can be made by a person whose 
knowledge of the facts of the case is ma- 
terially defective. Effective ratification as 
the Privy Council pointed out negessarily 
involves knowledge of all the material 


408 
facts on the part of him who ratifies ; 
Bank of Montreal v. Dominion Gresham 
Guarantee Casualty Co. (25), Pollock; A.J. O. 
in Shriram v. Mohanlal (26), states as 
under on the same point: 

“For 8 valid ratification by a major of a transac- 
tion entered into during his minority, there must 
be, after majority and after the late minor has 
acquired full knowledge of the nature and effect of 
the transaction, some promise or other act which 
shows an intentional acknowledgment of his liabi- 
lity for the act done on his behalf during his 
minority.” | 

The evidence of P. W. No. 7 does not 
satisfy this tést. He merely states that 
defendant Sadasheo read the bond when 
he paid Rs. 50 and promised -to pay more 
and endorsed on it. In the first instance 
we are not prepared to accept this evi- 
dence, and secondly, as it is, it is not suff- 
cient to prove that the nature and effect 
of the transaction was fully explained to 
defendant No. 1 before he endorsed on the 
back of Ex. P-1, 

Though we are not prepared to hold that 
the plaintiffs have succeeded in proving 
the binding nature of three out of 4 items 
in dispute against the estate of the defen- 
dants, we Cannot ignore one more aspect 
of the case which strikes us as important. 
There is no proof that the mother was 
mismanaging the estate. Onthe contrary 
there is positive proof that she managed 
it prudently. See Janba (P. W. No. 8) 
and Mahadeo (D. W. No. 4). It is on re- 
cord that the father died indebted to the 
extent of Rs. 7,000 and the mother as 
manager paid off those debts and all debts 
by 1919 (see Govinda (D. W. No. 3), Hari 
(D. W. No, 1) and Janba (P. W. No. 8). The 
debts in suit were incurred after 1920 
and upto 1925 and during this period the 
mother performed the marriages of her 4 
children, viz, 2 daughters and 2 sons. The 
evidence on 1ecord shows that she spent 
more than Rs 300for daughters’ marriages 
and a large ‘sum for sons’ marriages. It is 
proved that some house property was 
improved and rebuilt. In 1823 she pur- 
chased a field worth Rs. 4,200 for the 
benefit of the defendants and that field 
is still with the defendants. It is in 
evidence that she had Rs. 3,200 with her 
from the income and borrowed Rs. 1,000 
for the purpose from plaintifis tor which 
defendants admit liability against the 
field. It appears to us that the debts 
were incurred by a prudent manager in 

(25) A I R 1830 P O 278; 128 Ind. Cas, 669; 60 M 
LJ 149; 33 LW 462 (P O 
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the ordinary course of managing the pro- 
perty, though plaintiffs have not been 
abie to prove the specific necessity for the 
game at every time. Il also appears to 
us that had the guardian not purchased 
the field in 1923 by using the income 
saved worth Rs. 3,200 all the debts would 
have been paid off and she would not have- 
been required to borrow anything. Had 
this course been adopted, the plaintiffs’ claim 
could have been satisiied and the delend- 
ants could not have complained of the same. 
The mother of the defendants thought 
that the purchase of the field was prudent 
and that the debts could be paid later. 
Bad years followed with the result that 
debts could not be paid off. As the debts 
remained unpaid in 1923 on account of 
the purchase of the field worth Rs. 4,200 
and asa further sum of Rs. 475 had te be 
borrowed by the defendants’ mother, we 
think it proper to order, on the same 
principle which is accepted by the defen- 
dants, that the depts in suit except the 
last item of Rs. 475 were incurred in the 
ordinary course of management not having 
been proved to be of a nature binding 
on the estate of the minor which came 
to them from their fathers time, are 
certainly binding against the newly-ac- 
quired property. It is the purchase of that- 
property which is responsible for the 
continuance of these debts which would 
have otherwise been paid off and no fresh 
loan would have been required. 
* * x * b d - 
The result is that the appeal partially 
succeeds. 
* 4 * * + 
As both parties have partially succeeded 
before us we order that the parties should 
bear their own costs of thisappeal. The 
defendants will pay the costs of the 
plaintiffs in the trial Court and bear their 
own, as already ordered. f 
B. Appeal partially allowed. 


RANGOCN HIGH COURT 
Full Bench 
Oivil Reference No. 9 of 1937 
March 25, 1938 i 
_Rosrets, O. J., DUNELEY AND Braunp, JJ. 
A.N. A, R. ARUNAOCHALLAM OHETIYAR 
- - —APPLIOANT - 
cersus 


y. M. R.P. FIRM—Responpant 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 2— 
Promise to do something tn Suture ts legal considera- 
tion — Decree-holder accepting such promise by 


w 


1938 


judgment-debtor—Such promise and its acceptance is 
legal adjustment of decree — Decree-holder agreeing 
to accept transfer of property by judgment-debtor in 
satisfaction of decree—Agreement between parties is 
not concl until property is transferred and there 
ts no adjustment which can be recorded. 

, there 18 no reason why a decree should not be ex- 
tinguished by a new contract that the judgment- 
debtor will do something in future, if the decree- 
holder is willing to take such a contract instead of 
the decree which he has in his hand. A promise to 
do something in fature is legal consideration, and if 
the decree-holder chooses to accept such a promise 
by the judgment-debtor, there is nothing in law to 
prevent him from doing so, and sucha promise by 
the judgment-debtor and accepting thereof by the 
decree-holder is a legal adjustment of the decree. 
lf for example A holds:a decrees against Band B 
offers to transfer certain property to A, and A accepts 
that promise to transfer in whole or part eatisfaction 
of his decree, that is a binding contract which con- 
stitutes an adjustment of the decree in whole or in 
part, and can be pleaded by B in bar of execution. 
But if A, as is usually the case, agrees to accept the 
transfer of the property in whole or part satisfaction 
of his decree, at that stage thereis no concluded 
agreament between the parties, but A has reall 
madea counter-offer which can be accepted by 
only by performance, i. 6, by the actual transfer of 
the property. In this latter case there is no adjust- 
el until the property has been actually trane- 
B 


[Case-law discussed. | 

O. Ref. made by Mr. Justice Baguley and 
Mr. Justice Sharpe. 

Mr. P. B. Sen, for the Applicant. 

Mr. Clark, for the Respondent. 


Dunkley, J.—The question which has 
been referred for the decision of the Full 
Bench is as follows: 

“Oan a decree be adjusted, within the mganing of 
r. Zof 0. XXL Civil Procedure Code, by a new con- 
tract that the judgment-debtor will do something in 
future, if the dearee-holder ia willing to take such a 
promise instead of the decree which he has, or is 
it in every case that the judgment-debtor 
shall perform the promise which he makes to the 


dearee-hoilder before ajastment can be regarded as 
complete ?” 


The answer to tbe first part of this ques- 
tion is plainly in the affirmative and the 
answer to the second part is in the negative. 
The law regarding executory contracts as 
adjustments of decrees has beea clearly 
laid down by a Bench of the Madras High 
Court in Ramanarazu v. Venkata Reddi (1), 
and we respectfully concur in the judgment 
of Reilly, J. in that case. This decision has 
subsequently been followed by the Madras 
High Uourt itself in Raghupathtrayadu v. 
Garapati Pichayya (2). 1t has been tollowed 
by the Patna High Court in Satyabadt 


- (1) 56 M 198; 1:1 Ind. Oas. 489; A I R 1933 Mad. 28; 
63M Ly 598; (1932) M WN 810, 36 L W 558; Ind, 
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Mad, 581; (1935) M W N 498; 42 L W 358; BRM 


æ 


A, Ñ. A. R. ARUNAGHALLAM OAETTYAR v. Y. M. R. P. Piee (RANG) 


499 
Sahu v. Mani Sahu (3), and by the Bombay 
High Oourt in Kalyanji Dhana v Dharamsi 
Dhana & Co. (4). There are also judgments 
of the Calcutta and Lahore High Courts 
to the same effect, in which judgments 
Ramanarazu v. Venkata Reddi (1) was cited 
with approval. 4 

The decision of a Bench of the Allahabad 
High Court in Lachmin Das v. Baba Kali 
Kamliwala Ram Nath (5), has been cited as 
being contrary to the Madras decision; but 
when the facts of this case are considered with 
the judgments, it becomes clear that there 
is nothing in this decision which is opposed 
to the decision in Ramanaraza v. Venkata 
Reddi (1). The head: note of the report seems 
to be too broadly stated, for it appears from 
the judgment of Piggott, J. (at p. 252*) that 
the agreement under consideration was not 
an executory agreement, but was an in- 
choate agreement, in that a proposal made 
by the decree-holder for adjustment of the 
decree had not been legally accepted 
by the judgment-debtor. The decree- 
hoider had proposed to the judgment- 
debtor that he would accept satisfaction of 
his decree in amodified form and would 
abandon the execution proceedings if the 
judgment-deptor fulfilled four specified 
conditions. Acceptance of this proposal 
by the judgment debtor could bs only by 
performance of these four covenants, and he 
had not performed any of them. There 
was, therefore, no new contract in adjustment 
of the decree: The words used by Piggott, 
J. (at p. 263), when he say: 

“it seems to me fairly clear that an oral agreement, 
not as yet performed by either party, could not 
suc y be eet upso.as to prevent a decree- 
holder from proceeding with the axecation of his 
decree,” 
appear to be very wide; but they must be 
read subject tothe facts of the case and 
the facts were that no agreement had been 
concluded between the decree-holder and 
the judgment debtor. Walsh, J. in his 
judgment (at p: 264*) stated the real deci- 
sion of the Bench when he said : 

“An inchoate contract, which, if completed, would 
bar execution of a decree, cannot be pleaded asa 
bar to execution under O, XXI, r. 2, and the judg- 
ment-debtor cannot claim that the contract should 


be completed and then be invokedin bar of exe- 
cution.” 


With due respect, this is,in our opinion, 
a correct statement of the law. As stated 


{3) 15 Pat. 390; 165 Ind. Oas. 940; A I R 1936 Pat, 
619; 18 P L T110;3 B R 106,9 R P 235. 

(4) 37 Bom. L R 230; 157 Ind, Oas. 646, A I R 1935 
Bom. 303; 8 R B 74. 

(5) 44 A 258; 64 Ind. Oas, 990; A I R 1923 AIL 13; 
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by Reilly, J. in Ramanarazu v. Venkata 
Reddi (1), there is noreason why a decree 
should not be extinguished by a new con- 
tract that the judgment-debtor will do 
something in future, if the decree-holdcr 
is willing to take such a contract instead 
of the decree which he hasin hishand. A 
promise todo something in future is legal 
consideration, and if the decree-holder 
chooses to accept such a promise by the 
judgment-debtor, there is nothing in 
law to prevent him frcm doing so, and 
such a promise by the judgment-debtor 
and acceptance thereof by the decree- 
holder isa legal adjustment of the decree. 
But, naturally, if a judgment-debtor comes 
into Court and alleges that his decree 
holder has given up his decree, which he 
can execute at once, and accepted in iis 
place & promise’ by the judgment-debtor 
that he will do something at a future date, 
and if that is disputed, then the evidence 
that the decree-holder has. accepted such a 
promise must be carefully scrutinized. 
Oases in which a decree-holder has accepted 
a promise by his judgment-debtor to do 
something in the future as satisfaction of 
his decree must ba rare, and what usually 
happens in cases of adjustment of decrees 
is that the jadgment-debtor suggests terms 
‘of settlement eand the decree-holder 
agrees to accept the performance of these 
terms by the judgment-debtor as a settle- 
ment. At that stage that is.not a com- 
pleted contract, but the settlement is still in 
the stage of negotiation. It is a counter- 
proposal by the decree-holder, which pro- 
posal can only be accepted by performance. 
That is what Piggott, J. meant when in 
Lachmin Dasv. Baba Kali Kamliwala Ram 
Nath .5), he said that an oral agreement 
not as yet performed by either party could 
not successfully be set up so as to prevent a 
decree-holder from preceeding with the 
execution of his decree; and that is what 
my brother Mya Bu and | meant in our 
short judgmentin First Appeal No. 82 of 
1933, N. P. L. Firm v. B. K. Bhanja (6), 
which has apparently given rise to this 
reference. 

The reporting of this latter case in the 
All India Reporter exemplifies the danger 
of reliance on wunofficialreports. The case 


before us was sc plain and, in our view 


of so little importance, that we did not con- 
Sider it necessary even to set out the facts 
in our judgment, and we certainly had no 
intention of enunciating any proposition of 


(6) 149 Ind. Cas. 95 (1),6 R Rang. 277; A IR 1934 
Rang, 190, 


A. N, A.B. ARUNAGHALLAM OHETTYAR D. V. M. B. P. FIRM (RANG) 


17510 
law. When the facts of that case are examin- 
edit becomes at once apparent that what 
we had before as was a suggestion for settle- 
ment of the decree which had” not yet 
passed the stage of negotiation; there was 
no completed agreement between the 
parties. The use of the words, “executory 
and “executed” was perhaps somewhat un- 
fortunate, and it would have been better if 
we had deseribed the agreem&nt as inchoate 
but our judgment is not open to any possi- 
bility of misunderstanding if itis read, as 
it ought tobe, in connection with the facts 
of that case, The correct law regarding the 
adjustment of a decree by a new contract 
may perheps be most plainly stated by 
means of an example. {f A holds a decree 
against B and B offers to transfer certain 
property to A, and A accepts that pro- 
mise to transfer in whole or part satisfaction 
of his decree, that is a binding contract 
which constitutes an adjustment of the 
decree in whole or in part, and can be 
pleaded by Bin bar of execution. But if 
A, asis usually the case agrees to accept 
the transfer of the property ın whole or part 
satisfaction of his decree, at that stage 
there ıs no concluded agreement ' between 
the parties, but A has really made a 
counter-ofier which can be accepted by 
B only by performance, i. e, by the actual 
transter of the property. In this latter 
case there is no adjustment until the pro- 
perty has been actually transferred. The 
question referred will be answered in the 
above sense. The costs of this reference to 
be costs-in the appeal; Advocate’s fee 9 
gold mohurs. 

~ Roberts, GC. J.—I have had the advantage 
cf reading the judgment about to be. deli- 
vered by my learned brother Dunkley-and I 
agree withit. I desire only to make a few 
Observations with regard to the adjustment 
of a decree within the meaning of O. XXI, 
r.2. Anew agreement between the parties 
may becertified to the Oourt whose duty it 
is to execute the decree; thereupon the 
Court shall record the new agreement and 
it takes the place of the decree. An 
uncertified adjustment cannot be recognized 
by any Court executing the decree. Now 
the adjustment, or new agreement, must 
fulfil the essentials of any other valid 
contract before it can be enforced as such. 


It may be reached by the offer of a 
promise for a promise and mutual 
acceptances; as for instance where 


the decree-holder agrees to accept 
& mere promise by the judgment- 
debtor to convey certaih lands to him. The 
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fact that the contract is executory on both 
sides does not mean that itis any the less 
a valid agreement and adjustment of the 
decree. On the other hand the adjustment, 
or new agreement, may be reached by the 
offer of a promise for an act; as for instance, 
where a decree-holderagrees that upon the 
conveyance by the judgment-debtor of cer- 
tain lands jo him he wil accept 
themin full settlement of the decree. In 
such a case a mere promise by the judg- 
ment-debtor to do so does not conclude the 
agreement for it is nct his promise but his 
performance whichis asked for and which 
is to form the basis of a contract. 

It is therefore necessary to see,as inthe 
case of every other alleged contract, 
whether the parties really came to terms and 
were ad idem, or whether the negotiations 
proceeded no further than proposals and 
counter-proposals without the clear and 
definite acceptance of an offer, which is the 
necessary foundation of every concluded 
contract. If they came to terms, it does not 
matter that the concluded contract was 
still executory. A contract is said to be 
executory when it is as yet not performed or 
only partly performed by both parties: when 
one party has completely fulfilled his obliga- 
tions in respect of the contract, he is then 
said to have executed the contract. If they 
did not come to terms, there can be no 
adjustment, and the offer of promises which 
are not accepted in the precise tarms in 
we they are made cannot be recorded as 
such. 

Braund, J.—I agree. The question, as it 
seems to me, is in each case whether the 
decree-holder has, in fact, agreed imme: 
diately to take the judgment-debtor's pro- 
mise—to use the words of the reference 
ifseli—‘‘instead of the decree which he 
has.” If he has, then even if the judgment- 
debtor's promise is executory, an ‘‘adjast- 
ment’ hasin fact been accomplished. If 
there has been no concluded contract between 
the parties by a definite cffer and a definite 
acceptance of that offer, it should be evi- 
dent upon the ordinary principles of contract 
that there can have been no concluded 
“adjustment”. In my view, however, that 
does not quite end the matter. 
may well be aconcluded contract that a 
decree shall be “adjusted” or “‘extinguish- 
ed” in future without the stage ofa present 
“adjustment” of the decree having been 
reached. If, for instance, the judgment- 
debtor agrees to transfer to ‘the decree- 
holder.a certain property upon a future 
. date and, in consideration of that promise, 
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tha decree-holder agrees to release his 
decree when the property has been trans- 
ferred, that is a contract. But itis not 
an “adjustment” within the meaning of 
O. XXI, r. 2, Oivil Procedure Code. The 
decree for the time being stands and it 
does not become ‘actually “adjusted” until 
the judgment-debtor’s promise has been 
executed. 

In short, there are, I think, two questions 
always to be considered. The first is whe- 
ther there has been a concluded contract 
at all. The second is whether or not it is a 
term of that concluded contract that the 
decree shall be immediately extinguished 
or whether its extinguishment is made 
conditional upon the previous execution by 
the judgment-debtor of his promise In tke 
former case there has been an “adjustment,” 
In the latter, there has not. I think that 
the reference, having regard to the terms 
in which it is framed, should, as to the 
first part, be answered in the affirmative; 
and, as to its alternative, in the negative. 

Reference answered 

B. 7 accordingly. 
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PATNA HIGH COURT 
Oivil Appeal No. 812 of 1935 
December 23, 1937 
FAZL ALI AND UHATTBRJII, JJ. 
SURAJ MOHAN THAKUR AND ANOTHRR— 
PLAINTIFFS — APPELLANTS 


VETSUB 
GANESH PRASAD MANDAR AND ANOTHER 
—DBFENDANTS AND ANOTHBR—PLAINTI PFs— 
RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s 5 (4)— 
Lessee himself tocultivate land and not settle it 
with tenant— ee, whether raiyat or tenure-holder 
—Use of words like mustajiri, relevency of, in consi- 
OO cee aie to the terms ofa lease the lesses 
ia himself to cultivate the land and not settle it with 
any tenant, the lessee is not a tenure-holder but a 
ratyat. The purpose of the tenancy is the deter- 
mining factor to see whether in the case of a parti- 
cular lease the lessee isa tenure-holder or a raiyat 
and the use of words like mustajiri ia irrelevant, 
O. A. from the appellate decree of the 
Sub-Judge, Bhagalpur, dated April 30, 1935. 
Mr: J. M. Ghosh. for the Appellants. 
Chatterji, J.—Tahis appeal arises out of 
a suit for recovery of possession of the dis- 
puted lands which admittedly appertain to 
the zamindari of the plaintiffs. The plain- 
tiffs leased oat the lands to the father of 
defendant No. 1 by a registered deed dated 
August 23, 1918, for a period of seven years, 
The plaintiffs’ case is that on the expiry of 
the term of that lease they gave a notice to 
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the lessee to vacate the land. Thereupon he 
vacated it and the plaintiffs subsequently 
settled it with one Maithili Mandar by a 
registered lease dated July 21,1927, for a 
period of five years. Dispute regarding 
possession arose between the new lessee 
and the father of defendant No. 1 with the 
result that there was a proceeding under 
s. 145, Criminal Procedure Oode, which 
was decided in favour of the father of 
defendant No. 1 on June 18, 1928. Later, 
ib is said the plaintiffs returned the money 
which was paid by the subsequent lessee. 
The father of defendant No.1 having died, 
defendant No.1 has been in possession of 
the lands. The plaintiffs brought the suit 
to eject him and in the alternative for 
` recovery ofarrears of rent for the period 
1327 to 1331. Defendant No. | contested the 
suit on the ground that under the lease his 
father became the raiyat of the disputed 
land and he had never surrendered posses- 
sion. He pleaded that his father and he 
acquired occupancy right in the land. 

The trial Court held that the lease of 
1918 being a mustajirt lease, the father of 
defendant No. 1 was a tenure-holder and 
upon the expiry of the term of the lease he 
was liable to be evicted. On appeal by 
defendant No. k, the learned Subordinate 
Judge reversed the Munsif’s decision and 
held upon a construction of the lease that 
it wasa raiyati lease and defendant No. 1 
and his father having been in possession 
for more than twelve years acquired occu- 
pancy right. Hence this second appeal by 
the plaintiffs. The decision of this appeal 
depends upon the interpretation of the 
lease of 1918 (Ex. 3). The relevant passages 
of that lease are as follows : 

“Ihave taken) the mustajiri settlement of the 
entire Mauza Azgmpur. I, the executani, shall 
cultivate the lands ofthe said village and shall... 
keep the entire lands of the said village under gul- 
tivation and shall not make any sort of settlement 
whether nakdi or bhaolt with any other tenant and 
shall not allow the lands to remain fallow.” 

Reading the lease as a whole, there is, in 
my mind, no room for doubt whatever that 
the object of the lease was that the lessee 
should himself cultivate the lands and 
should never settle them with anv tenant. 
That being so,if wetarn to s. 5, cl. (4), 
Bengal Tenancy Act, which serves as a guide 
in determining the ‘question whether in the 
case of a particular lease the lessee is a 
tenure-holder or a raiyat and which laye 
down that the purpcse of the tenancy is the 
determining factor, it seem to be clear that 
the position of the father of defendant No. 1 
under the lease in question was that of a 
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raiyat and not a tenure-holder. Much stress 
was laid upon the fact that in the lease 
itself the word mustajiri was tsed and 
reference was made to the Guide and 
Glossary to the Survey and Settlement 
Operationsin the Patna and Bhagalpur 
Divisions (1907) in which at p. 18 the ex- 
pression mustajiri is stated to mean 
“farming lease-—practically ‘equivalent to 
thika.” It was also argued that soon after 
the expiry of the lease thetenant himself 
madean application to the plaintiffs pray- 
ing for are-settlement of the lands at a 
lower rent. To my mind these considerations 
are quite irrelevant. The dominant factor 
is the purpose of the tenancy and as I have 
shown fromthe terms of the lease the 
purpose ofthe tenancy: was to ‘create a 
raiyatt lease. I, therefore, think that the 
decision of the lower Appellate Oourt is 
right and the appeal must be dismissed 
with costs. 
Fazi All, J.—I agree. 
D. . Appeal dismissed. 


Sr 


MADRAS HIGH COURT 

Oriminal Revision Case No. 018 and 

Petition No. 581 of 1937 
January 28, 1933 
VRENKATASUBBA Rao, J. 
In re SRINIVASA NAICK IER AND ANOTHER 
° —PrTITIONBRS 

Treasure Trove Act (VI of 1878), s. 4—Three 

raons finding treasure and dectding not to report to 
Dani Asen neither present at finding nor 
when decision not to report arrived at but sharing 
treasure—-Accused, if can be convicted of abetment 
of offence under s. 4. 

Three persons found a treasure and finally 
decided nottoreport the matter tothe Oollector. 
The accused were not present at the finding of the 
treasure and until the three finders had finally 
decided not to report, neither of the accused had 
any sort of connection with the matter. The 
accused shared the treasure with the finders: 

Held, that the accused were not guilty of 
abetment of an offence under sa. 4, Treasure Trove 
Act, whatever other offence they might have 
committed on the finding that they shared the 
treasure illegally. | 

Or. Rev. from an order of the Sessions 
Court, Ramnad Division at Madura, dated 
August 20, 1937. 

Messrs. K. S. Jayarama Aiyar and C.K. 
Venkata Narasimham, for the Petitioners. 

Mr. A. S. Sivakaminathan, for the 
Orown. 

Order.—NSection 4, Treasure Trove Act 
(VI of 1878), enacts (to quote the relevant 
portion) ; 

“Whenever, any treasure exceeding an amount 
or value of Re. 10 js found, the finder shall, as goon 
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as pail. give to the Collector notice in writing 
of the nature andthe amount or the approximate 
value of such treasure.” 


It is alleged that P. Ws. Nos. 1 and 
2 andacewsed No. 3 found a treasure 
but failed to make a report as provided 
by this section. The point to decide is 
whether accused Nos 1 and 2 (the only 
appellants) were guilty of abetment of the 
offence of failure to report: 

Both the Courts below act upon Ex. A 
the first information given by P. Ws. Nos. 
1 and2. On the facts as stated in that 
information, can a conviction be sustained ? 
Neither accused No.1 nor 2 was present 
at the finding of the treasure and until the 
three finders had finally decided not to 
report, neither of the two accused had 
any sort of connection with the matter. It 
is not even suggested in the statement 
that any of three finders, when finally and 
definitely deciding not to report, had met 
accused No. 1 or 2 or had any conversas- 
tion with either of them. Whatever other 
offence they may have committed on the 
finding that they shared the treasure 
illegally, they are clearly not guilty of 
abetment of failure to report. The con- 
viction is set aside and the fines, if already 
paid, will be refunded. 

8. Conviction set aside. 


RR ateen 


LAHORE HIGH COURT 
Criminal Revision oan No. 304 of 
1937 
November 3, 1937 
Young, O. J. AND MONROB, J. 
BILAS RAI—Conviot—PsaritrongR 


VETEUs 
EMPEROR—Opposits Party 

Police Act-(V of 1861), a. 30, 32—License given 
under s, 30 totake out procession—Pracession led by 
person not licensee—Order of Magtstrate to ] 
to move faster while passing mosque — Order dis- 
obeyed by leader and resulting in break out of riot— 
Leader charged under s. 32 for disobeying order of 
competent authority and convicted—Convtction held 
proper—License held governed all processionists. 

A license was given under s. 80, Police Ast, to 
take out a procession. The procession was led by 
a man who was not himelf the licensee. Orders 
were given by the Additional District Magistrate 
to the procession to move faster while passing a 
mosque. This order met with deliberate disobedi- 
ence by the leader with the result that a riot .took 
place. The leader was charged under a. 33, Polios 
Act. Wkenthe charge was read out to him, not a 
word was said about the license The accused was 
merely charged with refusing to obey an order by 
the competent authority It was contended that the 
accused not being himselfa licensee could not be 
convicted as he was charged with disobeying condi- 
tions of license : 


., 


- 
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Held, that the accused was properly convicted 
under s. 38. The license itself applied tothe pro- 
cessionista generally. Under the law every gon 
in the procession would be behaving illegally in 
taking-part in the procession if there had not been a 
license. Therefore, every processionist was govern- 
ed by the terms of the license and if there was dis- 
obedience toa lawful order, the ordinary law would 
apply. The conviction was, therefore, proper even if 
the accused was charged with disobeying the con- 
ditions of license. Hmperor v. Hot Ram (l), dis- 
tinguished. 

Or. R. P. referred by Mr. Justice Abdul 
Rashid, dated April 7, 1937. 

Order of Reference 

Abdul Rashld, J.—-On September 19, 
1935, the Superintendent of Police, 
Rohtak, granted a license under s. 30, Police 
Act, to four persons, namely Baij Nath, 
Ohandan Lal, Raja Ram and Lachhman 


‘Sarup, authorizing them to take outa pro- 


cession on the day of the Bharat Milap 
through the streets of Rohtak. On Octo- 
ber 8, 1935, the Hindus of Rohtak took 
out the Bharat Milap procession, and at 
about 6 P.M. this procession reached near 
the Gashtian Mosque. Bilas Rai petitioner 
was leading a music party in this proces- 
gion and this party stopped in front of the 
Gashtian Mosque. As the time of the 
evening prayers was fast approaching, Sar- 
dar Partap Singh, Deputy Superintendent 
of Police (P. W. No. 4) asked the petitioner 
to move his party onward.so as to pass the 
mosque before the beginning of the evening 
prayers. The accused refused to comply 
with the order and stated that he would 
not move until the Dola which had been 
taken to Mandir Bhawan had re-joined the 
procession. The Deputy Superintendent of 
Police brought this fact to the notice of 
Rai Sahib Lala Izzat Rai, Additional Dis- 
trict Magistrate (P. W. No 5). Lala Izzat 
Rai went ahead and asked the petitioner to 
move on. The petilioner told the Addi- 
tional District Magistrate that he was 
needlessly alarmed to which the Additional 
District Magistrate replied that he wasa 
responsible official and could not take any 
risk, and that if the petitioner refused to 
move, he would order his arrest. The 
petitioner, however, offered the flags which 
he was holding tothe Additional District 
Magistrate with -the remark that the 
Additional District Magistrate could lead 
the procession himself, In the words of 
the Additional District Magistrate the 
bandsmen also shared the reluctance of the 
petitioner to move. The District Magis- 
trate then came tothe place and pushed 
the accused forward. sae afterwards the 
procession was attacked in the rear and this 
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led to a riot which was not quelled till the 
Police had opened fire. 

‘After going through the evidence I am of 
the opinion tbat the accused deliberately 
refused to obey the orders of the Deputy 
Superintendent of Police and the Addi- 
tional District Magistrate. The question 
for determination therefore is whether in 
these circumstances the accused is liable 
under s. 32, Police Act. The lower Courts 
have held him to be liable and have sen- 
tenced him to a fine of Rs. 100. It must 
be remembered that the petitioner Bilas 
Rai is not one of the licensees. Two of the 
conditions printed on the license are in the 
following terms: 

“(1) This license is issued subjectto the condi- 


tion that allthe terms embodied therein shall be im- - 


plicitly obeyed.” 

“(2) The licensees and other persons in the 
ARENE I shall obey any such order as may 

6 issued by the Magistrate or other officer-in- 
charge of the procession relating to the speed of 
the procession.” 

Jt was contended by the learned Counsel 
for the petitioner that if any of the proces- 
sionists disobeys the terms of the license 
he cannot be punished under s. 32, Police 
Act, and that only the licensee is liable to 
be sentenced under this section for the 
breach of the conditions of the license com- 
mitted by any pyocessionist. It was urged 
that s. 32, Police Act, implies that every 
person violating the conditions of any 
license granted to him by the Police shall 
be liable on conviction to a fine not 
exceeding Rs. 200. The words “to him” do 
not occur after the word “granted” in s. 32 
of the Police Act. It was, however, main- 
tained that the grant of a license implies 
a “grantee” or a“licensee” and tbat it is 
such grantee or licensee alone who can be 
punished if any processionist violates the 
conditions of any license granted by the 
Police. Reference was fide in this con- 
nection to Division Bench ruling of this 
Court reported in Emperor v. Hot Ram (1), 
where it was held that it is only the licensee 
to whom a license for the formation of a 
procession is given under s. 30, Police Act, 
who is bound by the license and liable to 
be prosecuted if any member of the proces- 
sion is guilty of a breach of the conditions 
of such license, and not the persons who 
signed the license as sureties, there being 
no legal sanction for requiring an applicant 
to produce sureties. The question involved 
in the present case was not expressly dealt 


(1) 10 Lah. 852; 114 Ind. Oas 716; AI R 1929 Lah. 


404; 30 Or, LJ 371; 30P L R 261; Ind. R 
Leh, 316. * ee 
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with in the Division Bench ruling alluded 
to above. Moreover, cordition (2} of the 
present license did not appear in the 
license that was considered in the report- 
ed case. 

On behalf of the Crown it was contended 
that under the provisions of s. 32, every 
processionist who violates the conditions of 
the license is liable toa fine not exceeding 
Rs 200 and that the liability is not con- 
fined only to the licensee. It was- urged 
that the word "granted" in s. 32 is not 
followed by the words “to him” and there- 
fore once a license has been granted every 
person who forms part of the procession 
taken out in pursuance of the license be- 
comes liable if the conditions of the license 
are violated. Reliance was also placed by 
the learned Counsel for the Crown on con- 
dition (2) of the license issued in the pre- 
Sent case. 

The question involved in the present 
case is one of importanca, and it is desir- 
able, that it should be authoritatively 
decided by a Division Bench. Subject to 
the orders of the Hon'ble the Ohief Justice, 
I refer this case to a Division Bench. | 

Messrs. Sham Lal and Fagir Chand 
Mittal, for the Petitioner. 

Mr. Vasheshar Nath Sethi, for the Advo- 
cate: General, for the Crown. 

Order.—This application in revision was 
referred toa Bench by a Judge sitting 
alone, as he was under the impression that 
there Was a Division Bench decision dealing 
with the matter. The facts are that a license 
was given under s. 30, Police Act, to take out 
a procession. The procession was led_by the 
man who has been convicted. Orders were 
given by the Additional District Magistrate 
to the procession to move faster while 
passing a mosque. This order met with 
deliberate disobedience by the petitioner 
with the result that a riot took place. The 
accused was charged under s. 32, Police 
Act. When the charge was read out to 
him, not a word was said about the license. 
The accused was merely charged with 
refusing to obey an order by the competent 
authority. Mr. Sham Lal in this Oourt 
argues, however, that he was charged with 
disobeying the conditions of the license. 
The first point taken is that as the accused 
was not himself the licensee, he could not 
be convicted on this charge. Against this 
argument is the fact that the accused was 
not charged with disobeying the conditions 
He was charged under 
s. 32, Police Act, and perfectly properly 
convicted under th&t section. But even 
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supposing that he was charged with dis- 
obeying the conditions of the license, there 
is nothing in Counsel’s point. The Division 
Bench case alluded to, reported in Emperor 
yv. Hot Ram (1), has nothing to do with this 
point. In that case it was decided that sure- 
ties, under the circumstances of that case, 
could not be responsible for non-compliance 
with the conditions of the license by the 
licensee. That case clearly has no bearing on 
the point we are now considering. This 
license itself applied to the processionists 
generally.. Under the law every person in the 
procession would be behaving illegally in 
taking part in the procession if there had 
not been a license. Therefore every pro- 
cessionist was governed by the terms of the 
license and if there was disobedience toa 
lawful order the ordinary law would apply. 
Under no circumstances is the point raised 
by Oounsel good. The application in revision 
_ 18 dismissed. 

B. Application dismissed. 





PATNA HIGH COURT  . 
Oivil Revision No. 547 of 1937 i 
January 3, 1938 
DHAYLB AND Vabma, JJ. 
BIHARI SAHU AND orHERs—PRTITIONGRS 
VETEUSB 
Musammat BUDAMA KUER AND OTABES— 
Opposits PARTY 

Revision—Interlocutory orders — Practise in Patna 
High Court--Oivil Procedure Code (Act V of 1908), O. 
XXXIII, rr. 8, 17, 5 (a), 6, 7, 0. VI—Order allowing 
person leave to sue in forma pauperis — Interference 
in reviston—Amendment of application to sue as 
pauper, if can be allowed— Notice under r. 6B—Ad- 
missions by applicant going beyond issue of pauperism 
—Whether can beavatled of to reject application 
under 4. 5 (a). = 

Tt has been the established practice of the Patna 
High Court to interfere with interlocutory order. 
Nauratan Lal v. Wilford Joseph Stephenson (8), 
relied on. 

The discretion to interfere to be exercised by the 
High Court in revision cannot, however, be crystallia- 
edın a manner that there should be no interference 
where a petitioner has been granted leave to sue tn 
forma pauperis and where he has no possible griev- 
ance against the leave and the Government has not 
moved further in the matter. Such order granting 
leave can be interfered with in revision, 

It cannot be said that O. VI, Oivil Procedure Code, 
is exhaustive of the powers of the Oourt and there is 
not the slightest doubt that the Oourt has jurisdic- 
tion to allow the amendment to be made in an ap- 
plication tosue as a pauper. 

Ww the objection relates to sub-r. (a) ofr. 5, 
0. ITI, that objection cannot be made out by the 
evidence required under r. 6 and taken under r. 7, 
gub-r. (1) which must be confined to proof of the 
pauperism and .disproof thereof. Where: after the 
` jssue of notice underr, 6, the pauper ‘applicant in 
his crogs-examination makes certain admissions whi 
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go beyond the issue of pauperiem, such admission 
cannot be availed of for rejecting the application 
under r.5(a}. Muhammad Nasrullah v. Muhammad 
Shukurulla’ (5), relied on. 


O. R. against an order of the Sub-Judge, 
TO Oourt, Arrah, dated August 19, 
193/. 

Messrs. Baldeo Sahay and Sarjoo Prasad, 
for the Petitioners. 

Dr. P. K. Sen and Mr. Harihar Prasad 
Sinha, for the Opposite Party. . 
Dhavle,J.—This is an application in 
revision against an order allowing what is 
usually called a pauper application giving 
to the party leave to sue in forma pauperis. 
It has been contended on behalf of the 
opposite party at the outset that in sucha 
case revision does not lie, and in support 
of this contention reference has been made 
to Muhammad Ayab v. Muhammad Mahmud 
(1) and Sumatra Devi v. Hazari Lal (2). 
-The Allahabad view, however, proceeds on 
the footing that s. 115, Civil Procedure 
Oode, dealing as it does with cases decided, 
does not apply to interlocutory order. A 
contrary ‘view has been repeatedly taken 
by the Oalcutta High Oourt, and that view 
has been adopted in this Court, as Chap- 
man and Atkinson, JJ., said in Nauratan 
Lal v. Wilford Joseph Stephenson (3) : 

“Tt has, however, been the established practice of 
the Oalcutta High Oourt fo interfere with inter- 
locutory orders and that practice has been adopt- 
ed by this Oourt.” 

Continuing bis preliminary objection, 
Dr. Ben has cited ‘Maratab Alt Shah v. 
Madan Lal (4) in support of the contention 
that the petitioner can have no possible 
grievauce against the leave that has been 
given to the opposite party to procesad in 
forma pauperis, the Government not having 
moved furtherin the matter. The discre- 
tion to be exercised by this Oourt in 
revision cannot, however, be crystallised in 
that manner and each case will have to be 
decided on its merits; nor is the view 
prevailing in the Lahore High Oourt as 
regards the application of s. 115, Oivil 
Prozedure Code, the view adoptedin Oal- 
cutta and followed in this Court. The pre- 
liminary objection on behalf of the oppo- 
site party must therefore be overruled, 
Coming now to the merits of the application 
before us, itis necessary to state that the 
suit was brought by a pardanashin widow 


(1) 88 A 683; 6 Ind. Cas. 831; TA L J 741. 
(3) 52 A 927;126Ind. Oas. 1; A IR 1930 All. 738; 
(1930) A L J 901; Ind. Rul, (1930) All. 753. 
3)4P LJ 195; 50 Ind, Oas. 470; A IR 1992 Pat, 
s: (1992) Pat. 79. 
4) ATR 1934 Lah. 995; 151 Ind, Ogs. 316; 7 R L 
816 (3), 
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to get rid of certain alienations made by 
her husband. The petitioners before us are 
the husband's agnates and it appears that 
they opposed the pauper application on 
the ground that the pauper applicant was 
possessed of sufficient means to pay the 
requisite court-fees. They had originally 
taken the plea that the pauper applicant 
had entered into an agreement with third 
parties in respect of the subject-matter of 
the litigation, but this was given up ata 
later stage, as is stated in the judgment of 
the learned Subordinate Judge. The lower 
Court, therefore, proceeded to deal with 
what it called “the only point for deter- 
mination in the proceeding”, namely 
whether the applicant was possessed of 
sufficient means to pay the requisite court- 
fee. On this the finding of the lower Court 
was against the petitioners before us. The 
learned Subordinate Judge then proceeded: 

“Ag a last resource, it was argued that the appli- 
cant herself mentioned in her cross-examination 
that she did not know the facts alleged in her 
plaint and she did not know what the disputed 

roperties were mentioned in > plaint, etc, and 
hanes her application should be rejected.” 

There were admissions made by the 
pauper applicant in her cross-examination, 
and the learned Subordinate Judge refer- 
red to the circumstances in which they 
were made and came to the conclusion 
-that they did not provide sufficient 
ground for rejecting her application to sue 
in forma pauperis. One property, it ap: 
peared, had been omitted from the ap- 
plication or the annexures to the appli- 
cation, and the learned Subordinate Judge 
gave tke pauper applicant leave to make 
the necessary amendment. Upon this it has 
been urged by the Advocate-General, who 
appears for the petitioners before us, that 
O. VI, Civil Procedure Code, applies to the 
amendment of pleadings and not of appli- 
cations to sue in forma pauperis. But it can» 
not be said that O. VI is exhasutive of the 
powers of the Court in such a matter, and I 
have not the slightest doubt that the Court 
had jurisdiction to allow the amendment to 
be made. The substantial point that has been 
urged before us is that on the admissions 
made by the pauper applicant, the pauper ap- 
plication does not comply with rr. 2 and 3 of 
O. XXXIIL and should therefore have been 
rejected under cl. (a) ofr. 5 of the same 
Order. But the admissions in question 
were obtained from the pauper applicant 
after the Court had declined ex parte to 
reject the application for permission and 
had issued notice to the parties. Under 
r. 6 such notice is for “receiving such evi- 
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dence as the applicant may adduce in 
proof of his pauperism and for hearing any 
evidence whick may be adduced in disproof 
thereof.” It is true that after sych evi- 
dence is taken, the Court is required under 
sub-r. 2 of r.7 to 

‘hear any argument which the parties may desire 
‘to offer on the question whether on the face of 
the application and of the evidence, if any, taken 
by the Oourt as herein provided, the applicant is 
or is not subject to any of the prokibitions speci- 
fled inr. 5" 

But it is obvious that where the objec- 
tion relates to sub-r. (a) of r. 5, that objec- 
tion cannot be made out by the evidence 
required under r. 6 and taken under r. 7, 
sub r. (1) which must be confined to proof 
of the pauperism and disproof thereof. 
The admissions obtained from the lady, in 
so far as they travelled beyond the issue 
of pauperism, Cannot be regarded as avail- 
able to the objector for establishing that 
the Court should have rejected the appli- 
cation under sub-r. (a) of r. 5. In Muham- 
mad Nasrullah v. Muhammad Suhukurullah 
(5) evidence was taken under rr.6 and 7 
relating to limitation, and the learned 
Judges were inclined to hold that the trial 
Court acted beyond its jurisdiction in 
taking that evidence and rejecting the 
application for permission on the ground 
that the claim was barred by time. The 
petitioners are not able to establish on the 
materials which were before the lower 
Court before issuing notice under r. 6 that 
the Court should have rejected the appli- 
cation for permission on the ground that 
it was not framed and presented in the 
manner prescribed by rr. 2 and 3. The 
admissions obtained from the lady, assum- 
ing for a moment thatit was permissible 
to refer to them in this connection, were 
also not such as to convince any Oourt 
that there had been any breach of r. 2 
or r. 3. The pauper applicant was a par- 
danashin lady and the cross examination 
was a test more of what she remembered 
of the application before the Oourt than of 
whether or not she .was a party to that 
application. To get herto admit that she 
did not know who got the plaint and the 
pauper application drafted, that she was 
not literate and that she did not ask any- 
body to sign the vakalatnama. or plain! on 
her behalf was, in the face of it not a fair 
way of dealing with the witness, having 
regard to the fact that the vakalatnama 
and plaint bore not her signature but her 
thumb impression. It is obvious that the 

(5) 3 Pat. 275; 83. Ind, Oas. 871; AIR 1925 Pat, 30; 
6 PL T209; (1935) Pat. 184, 
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petitioners have been shifting their ground 
from time to time, that they thought of a 
breach df rr. 2 and 3 only as a last resort 
and that they have not been able to estab- 
lish the breach by the only means which 
were available to them. I would, therefore,. 
dismiss this application in revision with 
costs. Hearing fee two gold mohurs. 

Varma, &—I agree. 

D. Application dismissed. 





MADRAS HIGH COURT 
Oivil Revision Petition No 954 of 1939 
February 19, 1937 
VARADAOHARIAR, J, 
S. N. T. KUMARASWAMI CHETTIAR— 

PRTITIONBR 
AE : VETSUB 
BOARD or COMMISSIONERS por HINDU 
RELIGIOUS ENDOWMENTS, MADRAS 

x “AND OTHBR8——RESPONDENTS 

Madras Hindu Religious Endowments Act (II of 
1927 as amended in 1930), sa. 84 (9), 84, 9 (5)—A 
plication under s. BA (1) — Any person affected 
decision has right to apply undera. 84 (2)—Persong 
other than trustees, if can file regular suit—Rtght 
to management by village community is not same as 
management by ‘hereditary right’ under a. 9 (5). 

By the amendment of 1930, the right to apply 
under s. 84, cL 2, Hindu Religious Endowments Act, 
is given to any person affected by the decision under 
el. ty of that section. Even the persons, therefore, 
who claim in an application under s. 84 (1) before the 
Board that a certain temple is a publicor communal 
temple subject to the control ofthe village community 
have a locus standi to.proceed under a. 84 (2) on their 
claim being rejected. 

Quaere.—Whether the effect of the amendment of 
1930 is to deprive persons other than trustees of their 
right to resort toa regular suit to establish any 
Sei aa with the order of the Board under 
8. 


The right of management by the village community 
is certainly not the same as management by ‘heredi- 
tary right’ which is required by cl 5 as an essential 
requisite in the case of excepted temples. The 
temple subject to the management of the village 
community therefore does not satisfy the definition 
of ‘excepted temple’ in a, 9 (5). 

O. R. P. from the order of the District 
Court, Trichinopoly, dated January 31, 1935. 

Messrs. K. V. Sesha Ayyangar and T.F. 
Ramanatha Iyer, forthe Petitioner. 

Messrs. K. Rajah Iyer, Rangachan, K. 
Subba Rao and C. A. Vaidhyalingam, for 
the Respondents. 

Order.—In this petition, I am asked to 
revise an order of the District Judge of 
Trichinopoly dismissing an application 
under s 84, cl. 2, Religious Endowments 
Act. The dispute between the parties 
relates to a communal temple. The peti- 
tioners here eeek, to maintain that no 
particular families have any hereditary 


.to any person affected by 
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right tothe trusteeship in connection with 
the said temple, and that it is merely sub- 
ject to the general management of the 
community resident in the village. The 
respondents have all along been maintain- 
ing that they have the hereditary right of 
management. When the matter was he- 
fore the Endowments Board, the respon- 
dents preceeded further and claimcd that 
it was a private temple. The Endowments 
Board rejected that claim; butit was of 
Opinion that the present trustees who re- 
presented three families have heen manng- 
ing the temple hereditarily. The Board 
accordingly held that the temple was an 
“axcepted temple. The present petitioners 
filed nn application under s. 84, cl. 2 to set 
aside the order of the Board in so far as 
it held that the suit temple was an except- 
ed temple, because that conclusion was 
rested on the finding that the respondents 
were hereditary trustees. For instance, in 
para. 6, sub para. (7) of the petition in the 
lower Court, the petitioners say that tke 
temple being public or communal, controlled 
by the villagers, must have been treated to 
be 8 non-excepted temple, negativing the 
exclusive hereditary claims of management 
by the respondents Nos. 2 to 4. The 
learned District Judge has dismissed the 
petition more on what he thought to te 
an objection to the locus standi of the 
petitioners than on the merits ofthe casc, 
though there are some observations in his 
order which may be read as expressing 
his views on the merits. 

Ib isnot clear that the learned Judge 
sufficiently realized the implication of the 
change effected by the Amending Act of 
1930 in the language of s. 84, el 2. Prior 
to the amendment, the right to apply to 
the Oourt under that section was given 
only tothe trustee affected by the decision 
and that would have implied that the 
rights of other people were left unaffected 
and could be agitated in an independent 
suit. But by the amendment of 1930, the 
right to apply unders. 84, cl. 2, is given 
the decision 
under cl. (1) of that section. I do not 
wish to devide whether the effect of this 


change is to deprive persons other than 


trustees of their right to resort to aregular 
suit to establish any claim inconsistent 
with the order of the Board; but it must 
be said that having regard to the fact 
that the Legislature has deliberately widen- 
ed the class of people entitled to apply 
under s. 84, cl. 2, such a contention is 
possible. I cannot, therefore, agree that 
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the petitioners have no locus standi to apply 
under s. 84, cl. 2, orthat their only remedy 
is by an independent suit. 

The learned District Judge next says 
that the dispute between the parties really 


is as to who is entitled to be appointed - 


trustees. Whether this is what was in 
their mind or not is not a matter for the 
Court to consider. We can only deal with 
the case stated by them to the pleadings. 
Acecrding to the pleadings, the petitioners 
have certainly been more consistent in 
putting forward their case than the respon- 
dents. The petitioners claim that it is a 
communal temple subject to the contrcl 
of the village community, and they are 
not asking that they should be appointed 
or recognized as hereditary trustees. It 
would not, therefore, be fair to interpret 
their petition as merely raising a dispute 
as to whois to be the hereditary trustee, 
as though it was common ground that one 
or another of the people in the village was 
the hereditary trustee of the temple. Nor 
does it seem tome right to say that even 
on the allegations in the petition the temple 
will anyhow be an ‘excepted’ temple, with- 
in the meaning of the definition in el. 5 
of s. 9. If it is subject to the control of 
the village community, I am unable to see 
how it will satisfy the definition of an 
‘excepted temple’. The fact that the vil- 
lagers as a body—whoever may happen 
to be villagers for the time being—will 
have the right of management does not 
mean that any one of them has got here- 
ditary right thereto. For instunce, if new 
members of that community should come 
and settle in the village, they might well 
claim that as part of the village community 
they have got the right to take part in 
the management of the temple. Such a 
claim cannot certainly be based on any 
title by hereditary right. Whether this 
claim will be made out in that particular 
case is another matter; I give the illus- 
tration only to show that the right of 
management by the village community is 
certainly not the same as management by 
‘hereditary right’ which is required by 
c]. 5 as an essential requisite in the case 
of excepted temples. I must accordingly 
hold that the learned District Judge was 
not justified in dismissing the petition in 
limine in the way he has done. The civil 
revision petition must be allowed and the 
case sent back for disposal in due course 
of law. Oosts to abide. 


Nes. 8 Case remanded. 
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BOMBAY HIGH COURT 
Oivil Application No. 491 of 1937 
September 20,1937 , 
NORMAN, J. 
PANNALAL MURLIDHAR MARWADI— 
APPLIGANT 
ve rus 
KHEMOHAND SAKHARCHAND 
GUJAQATHI—Oppoyent 

Limitation Act (IX of 1908), s. 12—Limitation for 
appeal exptring on Sunday—Next day public holiday 
—Appeal presented before limitation — Application 
for copies made next working day — Appellant held 
entitled to deduct time required for obtaining copies. 

The last day forthe appeal was February 21, 
1937, which was a Sunday and the following day, 
February 22, 1937, was a public holiday. Actually 
it was presented on February 16, but was not ac- 
companied by copies of the judgment andthe deoree 
which the Court was asked to dispense with. The 
Court made an order dispensing with a copy of the 
judgment, but refusing to dispense witha copy of 
the decree. A copy of the decree was asked for “on 
February 23, obtained on March 1, and filed the 
eame day : 

Held, that the time taken for obtaining copies 
could be deducted and that the appeal wasin time. 
i a niasa v. Muhammad Mahmud (1), follow- 
ed. 

Mr. L. P. Pendse, for the Applicant. 

- Mr. G. A. Desai, for the Opponent. 

Order.—The question is whether the 
appeal before me is in time. The nine- 
tieth day was February 21, 1937, which 
was a Sunday and the following day, 
February 22, 1937, was a public holiday. 
The appeal would thus have been in time 
if presented on the 23rd. Actually it was 
presented on February 16, but was not 
accompanied by copies of the judgment 
and the decree which the Court was asked 
to dispanée with. On February 19, 1937, 
the Court made an order dispensing with 
a copy of the judgment, but refusing to dig- 
pense witha copy of the decree. A copy 
of the decreas was asked for on February 
23, obtained on March 1, and filed the 
same day. Assuming the appeal to be 
properly filed on March 1, and deducting 
the requisite period to obtain copies, the 
appeal isintime. But the office view is 
that the time taken for obtaining copies 
cannot be deducted because the copies 
were not applied for until after the 
ninetieth day. An opposite view was taken 
in Styadatun-nissa v. Muhammad Mahamud 
(1) and in my view that judgment is 
correct. J, therefore, find that the appeal 
is in time. No order as to costs. 

D. Order accordingly. 


(1)19 A 343; A W N 1897, 76, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1214 of 1935 
May 20, 1937 
Nasim ALI AND RBMERY, JJ. 
DWARIK MANDAL-—DHRANDANT No. 2— 
APPSLLANT 
versus 

NALINI KANTA MITRA -—PLANTIPFR AND 


OTARRES— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s.4—Under- 
raiyst, tf has right to sub-lease—Sub-lessee acquiring 
occupancy right~Raiyat purchasing right, title and 
interest of under-Taiyat in execution sale not under 
Oh, XIV, tf can eject sub-lessee, 

The relationship’ of landlord and tenant, under 
the Bengal Tenancy Act is not always governed 
by a contract. It is also to be governed by status, 
Barhamdat Missir v. Krishna Sahay (4), referred 
to. 

Section 4 (3), Bengal Tenancy Act, indicates that 
under-ratyate have power to sub-let their under- 
ratyatig and the sub-lessees are tenants. Where such 
suh-lessee acquires by local custom an occupsncy 
right in theland, the ratyat purchasing the right, 
title and interest of the under-ratyat in execution sale 
for arrears of rent not held under Oh. XIV, Ben 
Tenancy Act, cannot eject such sub-lesses, 

O. A from the appellate decree of the 


District Judge, Jessore, dated May 4, 1935. 


Mr. Amtruddin Ahmed, for the Appel- 
lant. 

Messrs, Panchanan Ghose, Jatindra Nath 
Sanyal, Joy Gopal Ghose and Abdul 
Quasem (for Deputy Registrar), for the 
Respondents. 


dudgment.—This is an appeal from the 
decision of the District Judge of *Jessore 
dated May 4, 1935, reversing the decision 
of the Third Oourt of the Munsif at Narail, 
dated January 11, 1935. The suit out of 
which this appeal arises was a suit for 
~ ejectment. The facts which are not now in 
. dispute are thess: Defendant No. 2 was 
inducted into the disputed land as a 
tenant in 1916 by defendant No, 1, who 
held this land along with other Jands as 
an under-ratyat under the plaintiff. Defen- 
dant No. 2 thereafter acquired occupancy 
Tight to the land by local custum. The 
plaintiff purchased the under-raiyati of de- 
fendant No. 1 inthe year 1925 ata sale 
held in execution of a decree against de- 
fendant No. 1 for arrears of rent due in 
respect thereof. By this purchase, however, 
he acquired simply the right, title and 
. Interest of defendant No. 1 as the sale 
was not under the provisions of Oh, XIV, 
Bengal Tenancy Act. Thereafier the plain- 
tiff obtained possession through Court but 
was dispossessed by defendant No. 2. 

On these facts, the trial Court dismissed 
the plaintiff's claim’ for ejectment. On 

æ 3 
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appeal its decision has been reversed and 
a decree for.ejectment has been passed in 
favour of the plaintiff. Hence this second 
appeal by defendant No. 2. The only point 
for determination in this appeal is whe- 
ther defendant No. 2 is liable to be ejected 
from the disputed land. It is contended 
on behalf of the plaintiff that defendant 
No. 2 is a trespasser on the land aud cone 
sequently the plaintiff is entitled to recover 
possession. The contention of the learned 
Advocate is that defendant No. 2 has no 
right to the disputed land, inasmuch as 
defendant No. 1 had no rignt to sub-let the 
land to defendant No. 2. It is also con- 
tended that even if defendant No. 1 has 
any such right, the sub-lease in favour of 
defendant No. 2 created by defendant 
No. 1 was not binding on the pisintiff, 
inasmuch as the plaintiff never gave his 
consent to this sub-iease. Oertain cases 
were cited before us to establish the pro- 
position that an under-ratyat has no right 
to transfer his holding. In all the cases 
cited before us excepting the case in Gopal 
Mollah v. Mafidannessa Bibi, 61 Ind. 
Oas. 200 (1), the transfers were transfers 
other than leases. In Gopal Motlah v. 
Mafidannessa Bibi, 61 Ind. Cas. 200 (1) the 
learned Judge, relying on the decisions in 
which the transfers wete transfers other 
than sub-leases held that an under-raiyat 
had no right to sub-let his under-razyait 
holding. ‘the learned Advocate for the 
appellant, however, relied upon the decision 
of this Oourt’ in Paruchulla Sheikh v. 
Sital Chandra Das (2), where the learned 
Judges took the view that an under-ratyat 
had right to sub-let his under-rasyutt. 
The observations of the learned Judges m 
Jnanendra Nath v. Duckhtram Santra (3), 
support the view also that the right of an 
under-raiyat is not transferable. But this 
again is based on the cases in which the 
trunsfer was other than transfer by leases. 
An under raryat isa tenant under s. 4, 
Bengal Tenancy Act. He may be a tenant 
directly under a rawat, He may pe a 
tenant under an under-ratyat as well. 
Whether he is a tenant holding immediately 
or mediately under a ratyat, he is not a 
trespasser but atenant having the status 
of an under ratyat. Section 4 (3) gives an 
indication that under-ratyats have power to 
sub let their under-raiyatts and the sub- 


(1) 61 Ind. Cas. £00; A I R 1920 Oal, 842. 
ws 19 O W N 1110; 28 Ind. Uas, 267; A I R 1916 Cal. 
6 


(3) 38 O W N 805; 82 Ind. Oas. 388, AI R 1924 Cal. 
850; 400 L J 90, 
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lessees are tenants. Defendant No. 2, there- 
fore, became an under-raiyat under defen- 
dant No. 1 in 1916. He acquired also 
occupancy right in the disputed land by 
local custom (See the Record of Rights 
published in the year 1922 and the finding 
of the trial Court which has not been revers- 
ed in appeal by the lower Appellate Oourt). 
The position then is that when the plein- 
tiff purchased the right, title and interest 
of defendant No. lin the year 1925, de- 
fendant No. 2 was on the land as an 
under-ratyat with a right of occupancy by 
custom. ‘The contention of the learned 
Advocate for the plaintif, however, is that 
defendant No. 2 may have been an under- 
raiyat so far as defendant No. 1 is con- 
cerned, but vis-a-vis plaintiff heisa tres- 
passer, as there was no relationship of 
landlord and tenant between the plaintiff 
and defendant No. 2, there bemg no 
privity of contract between them at any 
time. The relationship of landlord and tenant, 
however, under the Bengal Tenancy Act 
is not always governed bya contract. Jt 
is also to be governed by status: see the 
case in Barhamdat Missir v. Krisha Sahay 
(4) at p. 468*.. The English rule that the 
relationship of landlord and tenant can. be 
established by mutual agreement does not 
apply to the agricultural lands in this 
countiy. If a rawat is inducted into the 
land by a trespasser, he is entitled to resist 
eviction by the realowner provided there 
had been bona fides both on the person 
inducted and the person inducting: see 
Binadlal Pakrasht v. Kaul Pramanik (5). 
lf a settled raiyat of a village takes some 
land for the purpose of cultivation for a 
term of years with the express stipulation 
that he would have no right to hold it 
afier the expiration of the term, he does 
not become & trespasser after the expira- 
tion of the term. He acquires occupancy 
rignt in the land by virtue of his status as 
a settled rawat of the village and becomes 
a tenant on the land. If the landlord of 


the plaintiff, had purchased the plaintiff's ` 


interest in execution ot a decree for arrears 
of 1ent under Uh. XIV, Bengal Tenancy 
Act, he could not have ejected defendant 
No. 2 from the disputed land though there 
was no privity of contract between him and 
defendant No. z and though he never gave 
his consent tothe sub-lease in favour of 
defendant No. 2: see 8s, 199 and 160 (dj, 


a7 18 O W N 466, 20 Ind. Ose. 910, AI R 1914 Oal 


(5) 20 0 708. 
*Page of 18 0. W, N.—[Ed] 
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Bengal Tenancy Act and the case in 
Sonatun Dafadar v. Daulat Gazi (6). Lt has 
been decided by this Court that an under- 
raiyat coming under a lease froora Hindu 
widow and acquiring occupancy right by 
custom is protected from eviction by the 
reversioners, ulthough the latter are not 
bound by the lease granted by the widow: 
See the case in Arjun Chandra v. Trailakye 
Mani Dasi (7). For the aforesaid reasons, 
I am of opinion that the plaintiff who has 
purchased the right, title and interest of 
defendant No..1 in 1925 has no right to 
eject defendant No. 2 who has acquired 
the status of an under-ratyut with a rignt 
of occupancy. If is not disputed in this 
case that before thu Amending Bengal 
Tenancy Act of 1928 came into operation, 
the tenancy of defendant No. 2 was not 
determined according to the provisions of 
s 49, Bengal Tenancy Act. ‘he rights-of 
the parties being admittedly governed by 
the law as it stood before the Amending 
Act came into operation, defendant No. 2 
is entitled to remain on the Jand. 

The result, therefore, is that this appeal 
is allowed, the judgment and decree of the 
lower Appellate Court are set aside and 
those of the trial Court are restored with 
costs in this Court as well as in the lower 
Appellate Oourt. 

B. Appeal allowed. 

(6) 86 OW N 400; 141 Ind. Oas. 702; A I R 1932 
OaL 571; 55 O L J 178; Ind, Rul. (1933) Oal. 


163. - 
(7) 37 O W N 333; 146 Ind. Oas. 248; A I R 1933 Oal, 


610; 6 R O 192. 
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LAHORE HIGH COURT 
Civil Reference No. 12 of 1937 
April 23, 1937 
(OOLDSTRAHAM AND Din MOBAMMAD, Jd. 
DITTU RAM [DAN—Assgssan— , 
PETITIONER 


VETESUS 
COMMISSIONER or INOOME-TAX, 
LAHORE—Oppositre Party 

Income Tax Act (XI of 1922), se. 22, 66 (3)— 
Submission under s 282—Assessee claaming deduction 
on account of trrecorerability of loan—Deduction 
dtsallowed—FProper question to be referred under 
8. 66 13)— Onus tn such cases—Determination as to 
when debt became bad—Income-tax Officer is sole 
arbiter. 

When while submitting a return under s. 22, 
Income Tax Act, an assesses claims certain deduc- 
tions from the profits, on the gronnd that they re- 
present irrecoverable loans and on dismissal of the 
claim the case is referred to the High Oourt under 
8. 66 (3), the only proper form in which a question 
of law arising out of such cases can be put is 
“whether the Income-tax, Commissioner was upon 
the evidence obliged in law to allow the deduction, 
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and if not, whether ne hae in arriving at his deci- 
gion de from or misapplied the principles 
which in law govern the matter. 

The Incdme-tax Officer isthe eole arbiter to deler- 
mine when a debt became bad. -Commisstoner of 
Income-taz, O. P. & Berar v, 8. M. Chitnasts (2), 
relied on. 

Where an assesses claims a deduction on account 
of the irresoverability of a certain | 
the onus lies upon him to prove that the loan ha 
become bad dn the year of account. Binjraj 
Hukamchand v. Commisssoner of Income-tax (1); 
and Lala Puran Mal v. Commissioner of Income-taz, 
Punjab (8), followed. 


. Ret. made’ by the Oommissioner of 
the ‘Income-tax;, Punjab, North-West Fron- 
tier and Delhi “Provinces, Lahore, dated 
February 11, 1937. 

Mr. D. N. Aggarwal, for the Petitioner. 
Mr. S.M. Sikri, for Mr. J. N. Aggarwal, 
for the Opposite Party. 


Din Mohammad, J.—This is a reference 
under sub-s. 18) of s. 66, Income Tax Act. 
The facts bearing upon the questicn of law 
involved ‘in this case are very simple. The 
firm Dittu Ram Idan submitted 8 return 
under s. 22, Income Tax Act, and claimed 
certain deductions from the profits shown 
in their accounts, on the ground that those 
deductions represented irrecoverable loans. 
The Income-tsx Officer, however, 
allowed their claim and the Assistant 
Oommissioner on appeal agreed with him: 
The Commissioner refused to refer the case 
under sub-s. (2) of 8. 06 on which a manda- 
mus was issued by this Court requjring the 
Comimissicner to state the case on the 
question which was formulated i in the follow- 
ing terms ; 

“Whether there was any etal for the finding 
&8 regards items (6), (4) and (m) as set out in the 
appellate order,” 

fn the statement of the case submitted 
by the Commissioner, he has suggested 
that the question should be amended aB 
follows: 

“Whether the above three claims were estab- 
lished by evidence so cogent that asa matter of 
law it was impossible for the Assistant Oommis- 
sioner not to hold them proved.” 


In-a similar case reported in Binjraj 


Hukumchand v. Commasioner of lncome-tax 
(1), Sir George Rankin, O.J. in concur- 
rence with his two colleagues, altered the 


form of the question in the iollowing 
manner : 5 
“Whether the Inccme-tax Ccmmissioner was 


upon the evidence obliged ın law to allow the 
deduction, and 1f not, whether he has, mairiving 
at his decision, departed thom or misapphed the 
principles which in luw govern the matter.” 

We consider that ihe form propcsed by 

(1) 51T O 303; 134 Ind. Oas. 933; AI R 1931 
Cal. 0t3, 58 0 1446; 94°O L J 550; 35 O WN 289 
lnd. Ky. (1931) Gal. 933, 
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Sir Gecrge Rankin is the only proper form 
in which a question of law arising out of 
such cases can be put and as it is open to 
this Oourt to decide the question of law 
arising out of the case submitted by the 
Qommiss.oner, and as in our view this is 
the only proper question which arises out of 
it, we propose to decide the question of 
law in the form in which the question had 
been formulated by sir George Rankin in 
Binjraj Hukumchand v. Commissioner of 
Income-tax (1). 

Item (e) involves a sum of Rs. 2,232 
said to have been due from one Nizam-ud- 
Din. This item was rejected by the 
Income-tax Officer on the ground that the 
item did not represent an irrecoverable 
loan but represented a voluntary remis- 
sion. The Assistant Oommissioner agreed 
with this decision. Ihe Commissioner, 
however, in disagreement with the opinion 
expressed by both these officers, has 
expressed tis willingness to make further 
enquiries in the matter holding that the 
balance due was not a friendly gift but an 
irrecoverable loan. He has also indicated 
certain points which he desires the Assis- 
tant Commissioner to determine in Gone 
nection with this matter. The assessee 
does not sericusly ohject to this course 
being adopted. We accordingly hold that 
so far as item (e) was concerned, the 
Income-tax Officer was obliged in law to 
allow the deduction, and hud in arriving 
at his decision misapplied the principles 
which in law governs the matter. ‘his, 
however, dces not preclude the Com- 
missioner fiom making further enquiry 
intu the matier on the limes indicated 
by him. 

Item (4) representsa debt of Rs. 9,250 
which was due to the assessee from Dewan 
OQhand-Maya Ram of Kasur. The debtor 
was adjudicated an insolvent on Deceme 
ber 13, 1930, snd was ordered to obtain 
his discharge within two years. In fact 
he obtained a conditional discharge on 
April 26, 1938. Unfortunately neither the 
assessee Made a correct statement before ihe 
Income-tax Authorities nor did the Agsistunt 
Commissioner properly appreciate the dis- 
tinction between ‘adjudicaticn’ and ‘dis- 
charge’. The lncome ax Officer had in 
the assessment year remarked that the 
debtor had been adjudged insolvent on De- 
cember 13, 1930, ana was discharged “afier 
& year or 50", He consequently came 10 
the conclusion that ihe assessee could have 
wiitlen off this item then and as’he did not 
do so, he was not entitled to claim this de- 
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duction in the accounting year. Referring 
to this part of the Income-tax Officer's 
order, the Assistant Commissioner observed 
as follows : 

The facts, as stated in the assessment order, are 
not in dispute... ...This certificate clearly shows 
that the debtor Dewan Chand was discharged on 
December 13, 1930. The assesses attaches undue 
importance to the fact that Dewan Chand had been 

ed upon to render accounts of his income quar- 
terly. This does not, however, change the fact that 
the discharge was granted to him in December 1930, 
and that the amount became bad at that time. It 
should Lave been claimed as a bad debt in that year,” 


It would be obvious that this proceeds on 
entire misconception of facts. Ifthe facts 
as stated in the assessment order were not 
disputed before the Assistant Commissioner, 
they nowhere stated that the debtor had 
been discharged on December 13, 1930, as 
misread by the Assistant Commissioner. 
Further, the condition referred to in the 
Assistant Cummissioner’s order was imposed 


upon the debtor at the time when he was. 


granted a conditional discharge, t. e. on 
April 26, 1933, .and this being sọ, this con- 
dition could not have beenin existence on 
December 13, 1930, as wrongly assumed by 
the Assistant Commissioner. Both the 
Income tax Officer and the Assistant Oom- 
missioner have stressed the point that the 
assessee could claim this deduction long 
before the accounting year, but both have 
adduced reasons which are undoubtedly 
wrong. In these circumstances, their 
finding of fact is Vitiated and cannot, there- 
fore, he maintained. But, as under the Privy 
Council judgment reported in Commissioner 
of Income tax, C. P. & Berar v. S. M. Chit- 
navis (2), the Income tax Officer is the sole 
arbiter to determine when a debt became 
bad, we srenotin a position to give our 
own finding in this matter. We accordingly 
remit this portion of the cass back to the 
_ Commissioner with direction that fresh 
finding on the issue may be arrived at on 
correct materials. In this view of the case 
it will not be necessary to answer the 
question relating tò this item. 


Item (m) relates to a sum of Rs. 7,161-1 3 
being a bad debt in the account of Dhanna 
Ram Machhi Ram. Here, too, the debtor 
was adjudicated an insolvent and trustees 
were appointed “to administer his estate in 
the interest of his creditors. On Decem- 
ber 16, 1931, they issued a final distribution 


(2) 61 T 0458; 137 Ind. Oas 772; AIR 1932 
P 6178; 59 I A 290; 28 N LR 205; Ind. Rul. (1938) 
P O 241; 360 W N 797; (1938) AL J 647; 34 Bom 


L k 1041; 65 O LJ 575; 36 L W 49; (1932) MWN 


eo 737; 68 M L J386l;15 NLJ 5t 
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list on the basis of which the assessee is 
alleged to have received a sum of Rs. 329-9 0 
on July 30, 1932, i e., during the account- 
Ing year. He was, however, called “pon by 
the Income-tax Officer to explain why pay- 
ment had been delayed in his case and 
he failed to produce either the trustees or `. 
any’ other reliable evidence which could. 
throw light on this matter. As laid down 
in Binjraj Hukamchand v. Commissioner of 
Income-iax (l), and Lala Puran Mal v, 
Commissioner of Income-tax, Punjab (3), - 
where an assessee claims a deduction on 
account of the irrecoverability of a certain 
loan, the onus lies upon him to prove that 
the loan had become bad in the year of 
account. As stated above, there is not a 
shred of evidence on the record in this 
respect and the Income-tax Officer was. 
accordingly justified in holding that the 

assesses had failed to prove that he was 

entitled to clam this deduction in the 
accounting year. We accordingly answer 
the question relating to this item against 
the assessee, in other words, our auswer 
would be that the Income-tax Officer was 
Justified in disallowing the deducticn 
and that he did not depart from or 
misapplied the principles which govern 
the matter. Taere will be no order as 
to costs. 


D. Case remitted. 
(3) 21 TO 236. 


Emma man eet 


| RANGOON HIGH COURT 
Oriminal Revision No. 540 B of 1937, 
September 28, 1937 
; MAOKNEY, J, - 
Tus KING-— PRosBOUTOR Es 
veTEus’ : 
MAUNG KAN TUN—Opposite PARTY 

Burma Village Act (VI of 1907), s. 12—Person who 
didnot pay thathameda tax dsrected by village 
headman to appear at Township Office — Failure to 
appear, tf offence under s. 12. 

The payment of thathameda tax is not a public 
duty imposed upon a villager by the Village Act, nor 
is it any part of his public duties to betake himself 
to any apot which the headman chooses to order him to 
visit. lf therefore a person who has not paid his tha- 
thomeda tax is directed by his headman to appear ata 
Township Office but fails to do so, he does not com- 
mii any offence punishable unders. 12 ofthe Village 

ot. ; l 

Or. Rev. from an order of the Township 
Magistrate, Myittha, dated April 27, 
1937. 


Order.—If a person who has not paid 
his thathameda tax is directed by his head- 
man to appear at a Township Office but 
fails to do so, he dots not commit any 


4 
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offence punishable under s. 12 of the Village 
Act. Segtion 12 punishes a person reading 
in a village tract who refuses or neglect, to 
perform any of the public duties enforced 
upon him by this Act, or by any rule there- 
under. The payment of thathameda tux 
is not a public duty imposed upon a villager 
by the Village Act, nor is it any part of his 
public duties to betake himself to any spot 
which the headman chooses to order him 
to Visit nor can it be said that by attend- 
ing a Township Office he was in any way 
assisting the headman in the execution of 
his public duties under the Village Act. 
When a villager pays his thathameda tax 
to his headman he does nct assist the head- 
man in Collecting thathameda tax in the 
sense intended in ss.8 (1) (i) and 11 (d) of 
the Act. The conviction of Maung Kan 
Tun in the present case is, therefore, entirely 
illegal. As a matter of-fact it now appears 
that Maung Kan Tun should not have been 
assessed to thathameda tax at all The 
finding and sentence passed upon him are 
set aside and the fine paid by him shall be 
refunded to him. 
6. Conviction set aside. 





MADRAS HIGH COURT 
Oivil Revision Petition No, 8 of 1935. 
November 27, 1936. 
Bras py, O. J. p 
ADDEPALLI SALYANARAYANA- 
MURTHY—Paririonak 


i VETEULS 
VADLAMANNA'TT VENKATE- 
SW ARARAO ~ Oprosita PARTY 

Civi} Procedure Code (Act V of 1908), O. XXI, 
rr. 46, 58—Debt owed by garnishee to judgment- 
debtor—iarsience of such debt, if can be challenged 
in executton -proceedinge—Garnishee, whether can 
prove debt owed to Asm by judgment-debtor, Jor 
claiming set off —HKaecuting Court, tf can go into 
auch matters. 

C owed B, the judgment-debtor, soms money secured 
on two mortgage bonds executed by O ın tavour of 
B. A, the decree-holder, sought to attach the debt 
to -B owing on these mortgage bonds, C, the peti- 
tigner, objected to the attachment on the ground that 
B owned him a sum or sums of money which extin- 
guished O's debt to B, and he further stated that 
this set-off had in other cases been recognized by 
the Oourt, He claimed, therefore, that he was entitled 
in these execution proceedings to have the question 
of that set-off considered. ahe Uourt refused to 
consider this question: 

Held, that the existence ofthe debt due by the 
garnisbes to the judgment-debtor could not, in 
execution proceedings, be challenged. Whilst admit- 
ting the debt, however, the garnishee was entitled 
to give evidence to prove that there was a debt 
owing to him ‘by the, judgment-debtor either 
diminishing:or extinguishing the debt im question. 
jn execution proceedings such matters could be gone 


© H65 & 66 
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into. Tayabali Ghulam Hussain v. Atmaram (3), 
followed. Alwar Aiyangar v. Subramantan Vik- 
shathar (1), ig Butchaya v. Krishnamachari (2), 
distinguished. 

OR. P. trom the order of the Sub-Judge, 
Narasapur, dated August 2, 1934. 

Mr. G. Lakshmanna and G. Chandra- 
sekhara Sastri, for the Petitioner. ed 

Order.—The position arising in this civil 
revision petition can, I think, best he 
expressed as follows: A is the respondent 
here and B is his iudgment-debtor. C is 
the petitioner here. C owed B some 
money secured on two mortgage bonds 
executed by © in favourof B. A sought 
to attach the debt to B owing on these 
mortgage bonds. C, the petitioner, objected 
to the attachment on the ground that B 
owed him a sum or sums of money which 


_ extinguished C's debt to B, and he further 


stated that this set-off had in other cases 
been recognized by the Court. He claimed 
therefore that he was entitled in these 
execution proceedings to have the question 


of that set-off considered. The learned 


Subordinate Judge relying upon some 
rulings which he does not refer to, says: 

“The -plea of discharge by the garnishee and its 
validity is not gone into in thisexecution ia a, wh 
as according to ee it eae ae : 
j i e ex i 
a a may take such further steps 
in execution as he likes,” ; l 

No decided ‘rulings having been cited by 
the learned Subordinate Judge: the learned 
Counsel for the petitioner, the respondent 
being unrepresented although served with 
notice of this petition, has done his best to 
put me in possession of the rulings to which 
he thinks the learned Subordinate Judge 
was referring, and Lam very much obliged 
to him for having done so. It is sufficient 
to say that the two rulings to which he has 
drawn my attention as possibly being 
thought by the Subordinate Judge to cover 
this question, namely Alwar aryangar V. 
Subramanian Dikshathar (1) and Buichaya 
v. Krishnamachart (2), donot touch the 
point here. There the decision turned upon 
whether or uot in execution proceedings 
the garnishee is entitled to deny the exis- 
tence of the debt. That is quite a.different 
thing to admitting its existence but seeking 
to wipe it out by proving a set-off as here. 
It is clear that the existence of the debt 
cannot in execution proceedingé be 
challenged. These two decisions, however, 


: 2 
1) 61 M LJ 863; 136 Ind. Oas. 337;4 I R 193 
Med 169, 34 L W 908; (1932) M W N 280; Ind. Rul. 


(1932) Mad 289. . ede oi 
OM LJ £0; 160 Ind, Oas 533; 59 : 

Ri 36 Mad. 152; AS L W 6% (1933) MW N6548 R 

M 663, 
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do not say that whilat admitting the debt, 
the garnishee is not to be entitled to give 
evidence to prove that there is a debt owing 
to him by the judgment-debtor either 
diminishing or extinguishing the debt in 
question. There is clear authority upon 
this point that in execution proceedings 
such matterscan be gone into and that is 
Tayabali Ghulam Hussain v. Atmaram (3), 
and my attention has not been drawn to 
any case in which the principle laid down 
there has not been followed cr has been 
dissented froin. This civil revision petition 
must, therefore, be allowed and the case 
remanded to the Subordinate Oourt for 
disposal according to law. The petitioner 
is entitled to his costs of this petition. 
N.-8. Kevision allowed. 


(3) 38 B 631; 25 Ind. Cas. 375; A I R 1914 Bom 
299,16 Bom L R 520. 





CALCUTTA HIGH COURT 


Oriminal Revision Petition No. 615 of 1937, 


January 21, 1938 
B. K. MUKHBRJBA AND Biswas, JJ. 
TRIPUKARI BHATTACHARJEE - 
~~ PRTITIONBR 
VETSUS 
EMPEROR—OppositstParty 

Oriminal trial—Re-trial—Prosecutwon evidence 
not suficient for conrection— He-trial, 4f can be order- 
ed to give prosecution another chance to produce 
better evidence. 

It is an established principle of criminal law 
that atthe evidence actually adduced by the pro- 
secution 18 insufficient to support a conviction, a 
re-trial cannot be ordered simply to give the prosecu- 
tion another chance of producmy further and better 
evidence, 


„Messrs. Sudhansu Sekhar Mukherjee and 
Nripenura Nath Dutta Hoy, for the Feti- 
tioner. ; 

Mr. D. N. Bhattacharya, Deputy Legal 
Remembrancer, for the Crown. 


B. K. Mukherjea, d.— This is a Rule call- 
ing upon the District Magistrate of Khulna 
to show cause why the proceedings started 
against the petitioner under ss. 381, 406 and 
419, Indian Pena Code, should not be quash- 
ed. ‘he petitioner was a peon attached to the 
‘Tabsildar's camp at Badal which was estab- 
lished by the Khulna Uollectorate for the 
Purpose of realizing rents and cesses under 
8.9¥, Bengal Oess Act. It is alleged by 
the prosecution that on January 29, 1936, 
the accused removed surreptitiously a rent 
receipt book from a box lying in the camp 
and, armed with this, he went to a village 
Called Hoglapesa accompanied by his ser- 
vant usul Kumar Ghose and there gave 
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oui that he was a Natb of the Tahsildar of 
the camp and that Sushil was his servant. 
By this iraudulent misrepresenfation he 
succeeded in inducing the tenants of the 
place to pay him rent amounting altoge- 
ther to Rs. 6104-0. He absconded with 
this money tli he was arrested by the 
Police and it is alleged by the prosecution 
that he has misappropriated ° this amount. 
He was sent up to stand his trial on the 
three charges mentioned above and was 
tried by Mr. Abdul Aziz, First Olass Magis- 
trate, Bagerhat. The trying Magistrate 
convicted him under all the thres sections 
and sentenced him to rigorous imprison- 
ment for two years under each one of these 
charges, the sentence torun concurrently. 
Against this, there was an appeal taken by 
the petitioner to the Court of Sessions 
Judge of Khulna who, on consideration’ of 
the evidence, came tothe conclusion that 
the story of stealing the receipt book was 
rather suspicious and that it was improb- 
able also that the accused would go tothe 
village and pose himself asa Naib and this 
fraud was not detected by anybody. He 
found, however, that the accused bad actual- 
ly realized rents from the tenants though 
he says that he might have doneso under 
the instructions of the Tahsildar, and he 
came finally to the conclusion that the 
prosecution had not given any evidence of 
actual misappropriation. On these findings 
the leérned Judge allowed the appeal and 
Bet aside the conviction and sentence. But 
he added a direction inthe concluding por- 
tion of his judgment which runs as foul- 
lows : ~ | 

“Tf there has been misappropriation and the 
accused has withheld the money or refuses to pay 


on demand, then in that case there ‘Should be a 
re-trial of the accused by the 8. D. O., Bagerhat,” — 


In pursuance of this direction the Sub- 
Divisional Magistrate of Bagerhat started 
these proceedings against the accused and 
itis tor quashing these proceedings that 
the present Rule has been obtained. We 
may say ab once that we have considerable 
doubts as regards the propriety of the order 
passed by the Sessions Judge. It was, 
no doubt, open to the lower Appellate Court 


to order a re-trial when he set aside the 


findings of the trial Court upon which the 
conviction was based. Thisis- clear from 
the language of s. 423, Criminal Procedure 
Oode. But here the Sessions Judge was 
definitely cof opinion that on the evidence 
adduced by tne prosecution neither theft 
of the rent receipt book nor false persona- 


tion of criminal breach of trust was made 
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out. He really directed the prosecution to 
find out, if other evidence was available 
which would go to show that there was 
wrongful withholding of the money or re- 
fusal to pay it on demand and in that event 
alone he directed the Sub-Divisional Officer 
to re-try the accused. The language used 
by the Sessions Judge is far from clear, 
but reading the entire judgment it seems 
to us that he was not satisfied as regards 
the charges of false personation or theft of 
the rent receipt book. 

As regards the charge under s. 406, Penal 
Oode, he found that the prosecution had 
not adduced the best evidence possible 
and that the evidence that was actually 
adduced was insufficient to bring home the 
fact of misappropriation. He lett it open, 
therefore, to the prosecution totry the peti- 
tioner again under 9.406, if further evi- 
dence to prove misappropriation was forth- 
coming. We must say that this direction 
is improper and is not warranted by law. 
It is an established principle ot criminal 
law that if the evidence actually adduced 
by the prosecution is insufficient to sapport 
a conviction, & re-trial cannot be ordered 
simply to give the prosecution another chance 
of producing further and better evidence. 
As we had some doubts ourselves as regards 
the state of the evidence, we had sent for 
the whole records, 8nd the material portions 
of the evidence have been placed before 
us by the learned Advocates on béth sides, 
We cannot say that there is absolutely 
no evidence of misappropriation as stated 
by the Sessions Judge but we think that 
the evidence is ratuer: of an indirect 
general nature and that the fact is left to 
be inferred from certain circumstances 
deposed fo by the prosecution witnesses. 

Mr. Bhattacharya who has placed the 
case very fairly before us has asked us to 
hold that the fact of the accused having 
absconded after the realization of the money 
till he was actually arrested by the Police 
is a material circumstance waich mmiganot 
justify an inference of actual misappropria- 
tion. Ifthe other part of the prosecation 
story could have been believed in its entirety, 
and if we were in a position to hold that as 
& matter of fact realization of the money by 
the accused was by improper or fraudulent 
means, this inference would have been more 
natural in the circumstances. Bat we do 
not believe tnat the accused was guilty of 
false personation in the matter of realiza- 
tion of the money, und as we agree with 
the opinion expressed by the learned 
Sessions Judge on this point, we are unable 
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to hold that the fact of the accused being 
absent from the kKutchery for two or three 
days would lead one to infer dishonest 
conversion to his own use or criminal mis- 
appropriation of the money realised by the 
accused to sustain the charge under s. 406, 
Indian Penal Code. On the whole, we do 
not find that there was any direct evidence 
adduced by the prosecution to show that 
there was any wrongful withholding of 
the money after demand by the accused or 
conversion of the money realised to his own 
use. 

On consideration of the entire evidence 
on record, we have come tothe conclusion 
that no conviction under s. 406 is main- 
tainable and we think that the order of the 
Sessions Judge directing a re-trial on the 
chance of the prosecution securing a further 
and better evidence is illegal. We make 
the Rule absolute and direct that the pro- 
ceedings be quashed. If on bail, the accused 
will be discharged from his bail bond. 

Biswas, J.—I agree. 


B. Rule made absolute. 





RANGOON HIGMN COURT 
Oriminal Appeal No. 813 of 1937 
August ló, 1937 
MOSELY, J. 

NGA PAW DIN—APPALLANT 
versus 
Tan KING-——RESPONDENT 

Penal Code (Act XLV of 1860), sa. 378, 403, 425— 
Cattle turned out in pasture to grass ars tn posses- 
sion of owner-~Taking of such cattle is theft and not 
criminal misappropriation — Accused atealeng bull 
and then kilisng st—He 18 gusty of theft and mis- 
chief both—Separate sentences can be pussed, 

Vattle turned out to graze iu the pasture or jungle 
are stillin the possession of the owner unless the 
contrary 18 shown, aad the taking of such cattle 1s 
theft and not criminal misappropriation. Queen- 
Empress v. Nga Theino (1), reiied on. 

The element of dishonesty, that 15 to say, the caus- 
ing of wrongful loss or wiongtul gain to some per- 
son, is » common element in both these offences. 
But ıt cannot be said that simply becauss the accused 
has caused wrougtul lossto another person by taking 
away bis property without his consent, the sub- 
sequentact of destiuction of that pioperty would 
nos be an offance because the wrongfui læs is al- 
ready caused by taking ib away from 118 possessor. 
Wrongful! loss to a person can be caused in 4 variety 
ot ways, The nature ot the loss in botn Cases 19 
different and falls unaer the delnoitions of distinct 
offences, lt is, theietore, possibleto commit tne 
offence of mischief 1n respect cf the sroin property 


even though some loss nas already been caused to 


1ts possessor by the offence of theit. 4 l 

A person who steals a bull and subsequently kills 
16 for food 1s, theretore, guilty of both theft and mis- 
chiet and a separate santence can be passed jor each 
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offence. Emperor v. 
on. 

[Oase-law referred to.] 

Or, A. from an order of the Sub-Divisional 
(Special Power) Magistrate, Ahlanmyo, 
dated May 31, 1937. 

Judgment.—The appellant Paw Din 
stole a bullock from the jungle, where it 
was put to graze by its master, a cariman, 
and then killed it for food. He had three 
previous convictions, for theft, cheating 
and taking ransom, for waich he served 
two years’ rigorous imprisonment in each 
case. No doubt all three cases were con: 
cerned with cattle. Inthe present case he 
was sentenced by the Special Power Bub- 
Divisional Magistrate to three years’ rigor- 
ous imprisonment on a charge under 5, 379, 
Penal Oode, and to two years’ rigorous im- 
prisonment on acharge under s. 429, Penal 
Oode, the sentences to run consecutively. 
This appeal was admitted only for con- 
sideration of the question whether the 
separate sentences were legal or pro- 
per. In my opinion the question is 
purely academic, as, if one was found to be 
illegal, the other would have to be enhanced 
to the extent of the combined sentences, in 
view of the previous convictions. It 
appears tome, however, that the senten- 
ces were legal and justified. I notice that 
in a former case, where an accomplice of 
the present accused was tried and convicted 
of theft, (the present accused then having 
absconded), the conviction was altered in 
uppeal to one under s. 403, Penal Code. 
This was incorrect. I agree with what was 
said in Queen-Empress v. Nga Theino (1), 
that cattle turned out to graze in the pas- 
ture or jungle are-still in the possession 
of the owner unless the contrary is shown, 
and the taking of such cattle is theft. and 
not criminal misappropriation. 

As to the combined charges, it was held 
in Queen-Hmpress v. Nga Aung So, (2), that 
the law does not contemplate that a thief 
should be more severely punished because 
he rendered the recovery of the stolen 
property impossible. lt was added that if 
the bullock had merely been maimed to 
prevent its recovery the conviction for both 
theft and mischief could be supported. The 
same View was taken in Queen Empress v. 
Nga Paik Hmwe (3). Here it was said that 
to constitute the offence of mischief, the 
offender must act with intent to cause 
wrongful loss ; that by stealinga bullock a 


Bhawan Surji (8), relied 


(1) (1892-98) 1 U BR 238. 
. (2) (1893-1900) L R B 683. 
(3) (1892-96) 1 U B R wal. 
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thief had taken it dishonesiy, according to 
the definition in s 378, Penal Code, and to 
doa thing dishonestly, is defined im s. 24, 
as doing it with tae mtention of causing 
wrongful loss: therefore, it was said, the 
wrongful loss to the owner of the bullock 
was already caused and there could be no 
intention of causing him wrongful loss when 
the animal was slaughtered. et appears to 
me that, on theface ofit, this ignores the 
fact that the theft might merely ensue in 
a temporary deprivation to the owner of the 
animal, and that the slaughter of it must 
ensue in a permanent deprivation of the 
animal, so that further or aggravated 
wrongful loss could be caused after .the 
offence of theft, by a further offence of 
mischief. In re Madar Saheb (4), 18 to the 
same effect. Jairo v. Emperor (5}, is also 
to thesame effect. The judgment is based 
on the curious ground that the object of the 
destruction of tne animal was no doubt that 
of benefiting the offender, and not of injur- 
ing the complainant and, therefore, did not 
amount to the oltence of mischiet. It was 
overlooked that- the offence of mischief by 
its definition (s. 425, Penal Code), compiises 
not merely acts that were committed with 
intent to cause wrongful loss but also acts 
committed with the knowledge that they 
are likely to cause wrongful loss. Hussain 
Buksh Mian v. Emperor (6) is a decision to 
the same effect. It is to be noted that when 
the earlier of these rulings were published 
(those before 1923), s. 35, Criminal Proce» 
dure Code, contained the word “distinct” 
which is omitted in tne present Code. The 
section now reads : 

“When a person isconvicted at one trial of two 


or more offences, the Oourt may.. sentence him for 
such offences ` s | 


Itis not necesgary now in order to give 
separate punishments, that the two offences 
should be distinct and a man can be con- 
victed of and separately punished for any 
two offences subject to tne provisions of 
s. 71, Penal Oode : See on this Emperor v. 
Mi Hiwa (7). In the present case not -only 
are the two offences distinct but they are 
covered by two separate definitions and 
were committed at different times. I would 
respectfully agree with what was said in 


- (4) 1 Weir 497. 

(5) 17 Or. L J 239; 34 Ind. Oas. 655; AI R 1916 Sind 
TI; BH L R204. i 

(6) 3 Pat, 804; 84 Ind. Cas, 341; AIR 1925 Pat. 34; 
96°Or.L J 277; TP LT 38, 

(7) 12-R 419; 154 Ind. Oas. 75; A I R 1934 Rang. 338; 
TA Or. Oas. 1248; 36 Or. L J 460; 7 R Rang 
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Emperor v. Bhawan Surji (8), at p. 166* 
which is quoted here in extenso : 

“That these two offences are distinct offences and 
constitute two different acts falling within the defi- 
nitions of theft as well as ofmischief. For the offence 
of theft, what is necessary is ‘the dishonest removal 
of movable property out of the possession of any 
person without consent,’ and the essence of the offence 
of mischief is the wrongful distruction or diminution 
in the value ofany property so as to cause loss or 
damage to any person 

It is true that*the element of dishonesty that is 
to say, the causing of wrongful loss or po, tae in 
to some person,is a common element in bot ega 
offences. But itcannot be said that simply because 
the accused has caused wrongful loss to another 
person by taking away his property without hia con- 
sent, the subsequent act of destruction of that prop- 
erty would not be an offence because the wrongful 
loss is already caused by taking it away from its 
possessor Wrongful loss toa person can be caused 
In a variety of ways. Wron loss to & person 
whose property is stolen maybe a tempo loss s0 
long ss he is kept out of the possession without his 
consent, while the wrongful loss toa person whose 

is destroyed is a permanent loss. The 
nature of the loss in both cases is different and falls 
under the definitions of distinct offences, It is, 
therefore, possible to commit the offence of mischief 
in respect of the stolen property even though some 
loss has already been caused to its possessor by the 
offence of theft. The explanations to s. 425, aay that 
the offence of mischief may be committed with re- 
gard to any property, and against a person who 
may not be the owner ofthe property and it may 
be committed with regard to the offender's own 
property. Thie would-show-that the essence of the 
offence of mischief consists in the wrongful destruc- 
tion or diminution in value of the property whe- 
ther it is one’s own, or somebody else's. It seems to 
me, therefore, on the wording of ss. 378 and 425, 
Penal Code, that these two acts are distinct offences, 
and that the intention to-cause wrongful loss by 
the destruction of property is different from the 
intention to cause wrongful loss by ita mere remo- 
val from a person's possession. 

It may be noted that as. 428 and 429 deal with 
certain aggravated forms of mischief one of which 
is killing certain animals and are made punishable 
with a higher sentence. Thus killing an animal in 
certain casgs is made a distinct offence. A man 
may thus simply kill an animal without stealing it; 
“and if hia case falls under the definition of misohief 
be would be guilty of the offence of aggravated 
‘form of mischief in certain cases, or he may at first 
intend to steal it and theraafter intend to kill it in 
which case there is no reason why the two acts 
which are both recognized as distinct offences should 
not be punished as such. Even if the animal is 
stolen with the intention of subsequently killing it 


and thereafter it is killed, the legal position would 
not be different.” 


There was ample evidence of the com- 
mission of the crime which I do not pro- 
pose to discuss. The sentences passed 
were, in my opinion, proper ones, This ap- 
‘peal will be dismissed. ` 
Bg Appeal dismissed. 
(8) 38 Bom. L R 164; 162 Ind. Oas 283; A I R 1936 


Bom. 172; (1938) Or. Oas. 364; 60 B 627; 37 Or. LJ 558; 
8R B.405. 


*Page of 38 Bom L R—(Bal.. 
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LAHORE HIGH COURT 
Oriminal Revision Oase No. 1443 
of 1937 
December 20, 1937 
BLACKER, J. 
UMRAO SINGH AND ANoTHEE— 
AcoUsEp-—PETITIONEES 
VETEUS 

KANWAR LAL—Rasponpant 
Oriminal Procedure Code (Act V of 1898), a. 133 
—Application under—Magrstrate ordering opposite 
party to remove obstruction orto appear on certain 
date to show cause against removal—Party appear- 
ing—Magistrate, if can send case to other Magistrate 

or disposal at this stage. S 

} e upon an a PANE under s. 133, Oriminal 
Procedure Code, the Magistrate after recording some 
evidence orders the opposite party to remove the 
obstruction by certain date or to appear before him 
to show ca against the removal of obstruction 


and the party appears before him, the Magistrate 


must lf proceed with the case and has no power 


at such stage lto send the case for disposal to another 
Magistrate. 


Or. R. O. from the order of the Additional 
eas. Magistrate, Delhi, dated September 
30, 1937. | 

Facts.— Kanwar Lal, Jat of Shahpur, 
made an application under s. 133, Oriminal 
Procedure |Ocde. His allegation was that 
Umrao Singh and Bhura Mal, respondents, 
had made a platform in the village 
encroaching cn the public way. He, 
therefore. |asked for the removal of the 
platform. |The application was presented 
to the Resident Magistrate, New Delhi, 
being the ilaga Magistrate. He dealt with 
the application and after recording some 
evidence ordered the respondent to remove 
the platform by October 27, 1936, or to 
appear before him and show cause why the 
platform skould not be removed. Acting 
in accordance with these instructions, the 
two respondents appeared before the 
Court and put in their objections. The 
Resident Magistrate did not hear the objec- 
tions but| ordered that the case be forward- 
ed for final disposal to the Tahsilder, 
Delhi, who exercises the power of a Magis- 
trate of the second class. The Tahsildar 
then heard the case, recorded evidence and 
passed final orders on June 11,1937. His 
finding was that the platform was an old 
one and that it would serve the purpose if 
the width, of the platform be decreased by 
two feet He ordered accordingly. 
Against that order an appeal was filed to 
me. | accepted the appeal and held that 
the Tahsildar had acted without jurisdic- 
tion and that his function was to hold an 
enquiry land make a report to the ilaga 
Magistrate. T accordingly directed him to 
send the papers. back to th8 Resident 
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Magistrate with his report. He did so. 
But when the papers went before the 
Resident Magistrate, the respondents chall- 
enged his jurisdiction to proceed further 
in these proceedings. The Resident Magis- 
trate has, therefore, forwarded the papers 
tome and pointed out that tbe Tahsildar 
disposed of the case according to the direc- 
tions that were given to him by his pre- 
deceesor. ; 

It was not originally brought to my 
notice that the case had been sent for final 
dispcsal to the Tahsildar and hence my 
order of August 6 was passed under a mis- 
apprehension. But even if it was, the 
order was wrong for the reason that the 
Tahsildar’s order purported to be one pass- 
edunder s. 133, Oriminal Procedure’ Code, 
and as such, no appeal lay. The only 
course open was a revision. Under the 
Code of 1861, an order under this section 
could direct a person against whom an 
order was issued to appear only before 
the Magistrate who issued the order. But 
under the present Oode the order may 
direct such person to appear before the 
Magistrate who issues the order or any 
other Magistrate of the lst or 2nd class, 
except where the parties demand a jury 
under s.135,in which case the matter can 
be ‘disposed of only by the Magistrate 
issuing the conditional order and not by 
any other Magistrate. In this case actually 
there was no definite order passed by the 
ilaqa Magistrate. His order only amounts 
to the fact that the parties should either 
demolish the chabutra bya certain date or 
appear and show cause against the 
demolition. They did appear but apart 
from their objections being received, no 
further orders were passed that actual 
demolition should take place and, unless 
such an order was given, it was impos- 
sible for the respondents “to move to have 
the order set aside or modified”. There 
was no existing order and in these 
circumstances the Tahsildar acted ir- 
regularly. I, therefore, recommend that 
my order of August 6, 1937, as well as the 
order of the Tahsildar of June 11, 1937, be 
set aside and the filereturned to the Resident 
Magistrate to dispose of the case according 
to law. 

Mr. Bishan Narain, for the Petitioners. 

. Mr. Shamatr Chand, for the Respon- 
dent. 
Order.— Section 133, Criminal Procedure 

Code, empowers a competent Magistrate on 

‘recelving information of an unlawful 
obstructidh or nuisance-to order the person 
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causing such obstruction or nuisance to 
appear before himself or some other Magis- 
trate of the\First or Second Olass and move to 
have the order set aside or modified. In 
this case the Jearned First Olacs Magistrate 
after hearing some evidence ordered the 
respondents to appear before him, On 
their appearance before him, he did not 
hear the case but sent it for final disposal 
to the Tahsildar of Delhi. ‘This procedure 
appears to me to be illegal. According 
to the section, the original order to the 
respondents should have been to appear 
before himself or the Second Olass Magis- 
trate. After the order- to appear before 
himself was given, he should have proceeded 
with the case, and asfar as I can see from 
the Code, he had no power at that stage to 
sendit for disposal to another Magistrate. 
I, therefore, accept the recommendation of 
the learned Additional District Magistrate, 
Delhi, set aside his own order of August 6, 
and alsothe order of the Tahsildar, dated 
June 11, 1937, and direct that the papers 
be returned to the First Olass Resident 
Magistrate to dispose of them according to 
law. ` 
A. Order accordingly. 





BOMBAY HIGH COURT- 
Second Civil Appeal No. 30 of 1934 _ 
September 29, 1937 
e RANGNEKAR AND San, Jd. 
RAMKRISHNA JAGANNATH 
KADAM AND OTHERS— DEFENDANTS 
—ÅPPELLANTS 


VETSUS 
BAPURAO BADAJIRAO KADAM 


AND oTHERS-—P LAINTIFFS—RESPONDANTS 

K hoti Settlement Act (I of 1880), ss. 6, 8, 9—Sale of 
lands by occupancy tenant of khoti lands to defen- 
danta in 1896— Defendants put in possession — Heirs 
of vendor selling same to plaintiffs in ee 
khots of lands— Plaintiffs suit for possession —Held 
that defendants held land as annual tenants and 
could not claim occupancy right by adverse possesston 
Plaintiffs held entitled to possession-~Interpreta- 
tion of Statutes—Marginal Notes—If can control 
plain meaning of section. f 

On May 13, 1896, an occupancy tenant of certain 
khoti lands sold or ported to sell the lands toa 
predecessor-in-title of the defendants and placed them 
in possession. After the death of the occupancy 
tenant his nephew, on October 21, 1937, sold the same 


‘lands tothe plaintiffs and in December, 1928, passed 


a rajinama in their favour. The plaintiffs were the 
khot sharers of the village, owning a certain dhada 
which comprised the khata of the said occupancy 
holding. The plaintiffs instituted a suit for recovery 
of the possession of the lands The contention of the 
defendants was that they had become occupancy 
tenants, having held the land, adversely to the khot 
for more than 13 years: ~- 
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Held, that upon the sale to the predecessors-in-title 
of the defendants under s.6, Khoti Settlement Act, 
the latter became the tenants. No special agreement 
was set up in this case. It followed, therefore, that 
the defendants must be deemed to have held the 
land as yearly or annual tenants of the khot. 
Having regard to the relevant sections of the 
Khoti Settlement Act, a transferee under a wrong 
transfer could not claim to be an occupancy 
tenant merely because he had been in possession of 
the land for more than twelve years and also merely 
because he set upan adverss possession. The plain- 
tiffs therefore wefb entitled to eject the defendants on 
prng them a notice to quit under s. 84, Bombay 

n $ Revenue Oode. Yesa v. Sakharam (|), ap- 
plied. : 

It is undoubtedly permissible to the Court to refer 
to marginal notes and headings as aids in interpreta- 
tion of statutes. But where asection is plain on the 
express language of it, the plain meaning of that 
section should not be curtailed by any marginal note 


or by any arrangement made by the authors of the 
statute, . 


S. O. A. from the decision of the District 
nago, Ratnagiri, in Appeal No. 162 of 
Mr, A. G. Desai, for the Appellants. 

Messrs P. V. Kane and G. R. Madbhavi, 
for Respondents Nos. 1 and 4 to 7. 


Rangnoekar, J.—It is said by Mr. Desai 
that the question raised is not covered by 
authority. The appeal arises out of a suit 
brought by the respondents who are khots 
of the village of Hativ in the Ratnagiri 
District against the appellants in the follow- 
ing circumstances:, One Daji was admit- 
tedly an occupancy, or, as he is now called 
under the present Act, permanent tenant 
of the lands in suit. On May 13, 1896, 
Daji sold or purported to sell the lands toa 
Predecessor-in-title of the present appel- 
lants. After the death of Daji, his nephew, 
on October 21, 1927, sold the same lands to 
the plaintiffs and in December 1928, passed 
a rajinama in their favour. The plaintiffs 
admittedly are the khot sharers of the 
village, owning Dhada No. 11, which com- 
prised the khata of the occupancy holding of 
Daji. The main defence to the suit was 
that the defendants became the occupancy 
tenants of the khot by reason of their hav- 
ing held the occupancy holding in question 
adversely tothe hot for more than twelve 
years. The fact that they were in posses- 
sion of the lands included in the khata of 
the occupancy holding is not denied. This 
contention was accepted by the trial Court 
but rejected in appeal by the District Judge 
of Ratnagiri. 

The only question, therefore, which we 
have to consider is, whether in the 
circumstances of the case, the appellants 
have become the occupants of this parti- 
cular khata or occupancy holding by reason 
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of their adverse possession, Section 9, 
Khoti Settlement Act, as it stood befors the 
amendment of 1912, provides that an oc- 
cupancy tenancy, or the occupancy tenant's 
rights, are heritable and they cannot be 
transferred independently of the consent of 
the Khor. But the old Act did not provide 
for any penalty for such an unauthorized 
transfer. That omission is now made up 
by the amendment of 1912, the effect of 
which shortly is this, that the khot becomes 
entitled: on such unauthorized transfer by 
the occupancy tenant or permanent tenant, 
to forfeit the lands and to enter into pos- 
session thereof. That amendment, however, 
has no retrospective effect and cannot apply 
to the facts before us. If that had applied, 
the position in this case would have been 
extremely simple. The question then is 
what was the legal position of the pres 
decessors-in title of the appeilants on the 
sale made by Daji in 1896 in their 
favour? The answer tothat is clearly to 
be found ins.6 of the Act itself. That 
section, so far as material, provides that if 
an occupancy right which is not transfer- 
able otherwise than by inheritance has 
been so transferred, the actual holder of 
the land shall be deemed to be the tenant 
thereof. It seems to us clear, therefore, 
from this section, upon the plain meaning 
of it, thatin this case the predecessors-in- 
title of the defendants became the tenants 
of the khot. It was argued that the section 
does not,in terms, say whose tenant the 
actual holder of the land should be deemed 
to be upon an unauthorized transfer of the 
occupancy right. But reading the section 
a3 a whole, it seems to me to be plain 
that under this section the actual holder, 
that is to say, the transferee from the 
occupancy tenant, can only be the tenant 
of the khot. Sections 5 and 6 undoubtedly 
show, as is urged by Mr. Desai, the modes 
by which the rights of occupancy can be 
acquired, and itis possible that where a 
right of occupancy has been wrongly trans- 
ferred, the transferee might become the 
occupancy tenant himself under certain 
circumstances, a question which does not 
arise in the present case. We are not 
disposed to attach much importance to Mr. 
Desai’s argument that these two sections 
are placed in the statute under the head- 
ing “Inferior Holders”, and that s. 9, which 
is the section which prohibits a transfer of 
occupancs . rights is placed under the head- 
ing ‘“Transfer...of rights". It is un- 
doubtedly permissible to the Oourt to refer 
to marginal notes and headings as aids in 
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interpretation of statutes. But it has never 
been supposed that where a section is 
plain on ‘the express language of it, the 
plain meaning of that section should be 
curtailed by any marginal note or by any 
arrangement made by the authors of the 
statute. 

Then s. 8 is relevant. Upon the sale by 
Daji to the predecessors-in-title of the 
defendants under s. 6 the latter became 
the tenants, The question is, what 
was exactly the nature of the tenancy? 
The answer to that is given bys. 8 which 
gays: 

“Tenants other than permanent tenants shall con- 
tinue to hold their lands subject to such terms and 
conditions as may have been, or may hereafter be 
agreed upon between the khot and themselves, and 
in the absence of any such specific agreement, shall 
be held to be yearly tenants liable to pay rent tothe 


khot at the same rate as ig paid b perms 
tenanta, . ,.."" ai 4 Bae 


No special agreement is setup in this 
case on behalf of the appellants. It 
follows, therefore, that they must be deemed 
to have held the land as yearly or annual 
tenants of the khot. This is the view 
which the learned District Judge took and 
we think rightly. Having regard to the 
Televant sections of the Khoti Settlement 
Act, it seems to usto be difficult to hold 
that a transferee under a wrong transfer 
can Claim to be an gccupancy tenant merely 
because he has been in possession of the 
land for more than twelve years and also 
merely because he sets up an advesre pos- 
session. This view is indirectly supported by 
the decision of this Court in Yesa v Sakha- 
ram (1). There Batty, J. held that an occu- 
pancy tenant in a khoti village had a 
two-fold right, firat that of an ordinary 
tenant to occupy the land; and secondly, 
an additional right to do so without being 
liable to eviction so long as he paid the 
statutory rent. - The learned Judge further 
beld that there was nothing in the Khoti 
Settlement Act to prevent a transfer of the 
first right, although a similar transfer of 
the second would be null and void under 
8. 9, and that, therefore, a non-transferable 
right remained in the transferor occupancy 
tenant till its determination by one or other 
of the modes prescribed in the Act. Tt 
follows from this that the transferee becomes 
an annual tenant of the khot in the absence 
of a specific agreement to the contrary 
between the khot and himself. The trans- 
feror continues to be the holder of the 
occupancy rights end the khot is not at 
liberty to evict the transferee in occupa- 


(1).7 Bom. Ju R 941; 30B 290. 
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tion untilthe determination of his rights as 
the occupancy tenant. It is only after he 
determines the occupancy tenancy in the 
manner. prescribed by the law that the 
khot has a right to evict the transferee. 
This has been done in this case, as admit- 
tedly a notice to quit under s..84, Bombay 
Land Revenue Code was given to the 
appellants. In this view, therefore, the 
appeal fails and must be dismissed with 
costs. 

Sen, J.—I agree. 

D. Appeal dismissed. 





LAHORE HIGH COURT 
Criminal Miscellaneous Petition No. 234 
of 1937 
December 6, 1937 

BLAOKER, J. 

PRAN NATH, Prpapse, RUPAR— 
Acousap— PRTITIONER 
VETEUS 
EMPEROR— RESPONDENT 

Oriminal Procedure Code (Act V of 1868), s. 536— 
Magistrate having private intermiew with one party 
out of Court and hearing his version of case— 
Whether sufficient ground for transfer of case—~ 
Criminal trial—Transfer of case. 

The fact that the Magistrate trying a case has 
had an interview with one of the parties to the 
osse, privately and out of Gourt and had heard 
from such party his version of the facts, is sufi- 
cient to disqualify him from subsequently ing 
the case in his magisterial capacity even if re 
are no reasons for asoribing ea prejudice or 
undue interest in the case tothe Magistrate. 

Or, Mis. P. for transfer of case from the 
District Magistrate, Ambala. 

Mr. Sham Lal, for the Petitioner. 

Mr. Hem. Raj Mahajan, for the Advosate- 
General, for the Crown. 

Order.—The petitioner Mr. Pran Nath, 
Pleader, Rupar, applies for the transfer of 
certain criminal litigation, in which he is 
a party, fromthe Oourt of the learned 
District Magistrate, Ambala. There are 
three main allegations in his petition: 
Ove is that the learned District Magis- 
trate has dealt executively with the case 
by calling fora report ofthe facts from 
the Sub Divisional Officer. The second is 
that according to. the affidavit of a gentle- 
man of the name of Mr. Ganga Ram 
Sharma, the learned District Magistrate 
told Mr. Sharma that the opposite party in 
this litigation, Mr. Sen, a member of 
tha Indian Civil Service, and an Assistant 
OQommissioner in the District had told him 
that the, petitioner had openly and badly 
abused him. According to Mr. Sharma, the 
learned District Magistzate was greatly 
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impressed by Mr. Sen's 
third ground is that in the cross-case 
against Mr. Sen, the learned District 
Magistrate has already passed an order 
adverse to the petitioner. 

There is no substance in the third 
ground as obviously the learned District 
Magistrate has to decide these matters 
one way or the other and no prejudice can 
be inferred from this fact itself. With 
regard to the first ground, the learned 
District Magistrate has given an adequate 
explanation. I think that until this expla- 
nation was on the record, the petitioner 
had a reasonable apprehension on this 
ground, but now that the learned Dist- 
rict Magistrate's report is before him, he 
should not have any such further appre- 
hension. The second ground, however, ap- 
pears to me to be more serious. There are 
no reasons for ascribing any prejudice 
or undue interest in this case to the learned 
District Magistrate; but the mere fact 
that he is unable to deny that he 
has had an interview with the opposite 
party in this litigation privately and out 
of Court and has heard from that party 
his version of the facts, is sufficient to 
disqualify him from subsequently trying 
the case in his magisterial capacity. I 
therefore accept this petition and direct 
that the case be transferred to the Oourt 
of the learned District Magistrate at 
Ludhiana, which is conveniently situated in 
relation to Rupar where the incidents are 
alleged to have taken place. 

8. Petition accepted. 


version. The 





CALCUTTA HIGH COURT 
Oriminal Revision Nos. 993 and 994 of 1937 
January 28, 1938 
HENDERSON AND KHUNDKAR, Jd. 
SUPERINTHNDENT AND 
REMEMBRANOER or LEGAL AFFAIRS, 

BENGAL—PsTITIONEBB - 

VETEUS 
NABIN CHANDRA HUR—Acoussp— 
OpPositg Party ‘ 

Oriminal Procedure Code (Act V of 1898), ss, 208, 
488—Trial of accused under s. 409, Penal Code (Act 
XLV of 1880)—Application by him io be committed 
to, Sessions after. prosecution case was closed— 
Jurisdiction of Sessions Judge to order Magistrate to 
commit ac Sessions udge can only make 
reference to High Oourt if interference is necessary. 
ere an accused put on his trisl under s. 409, 
Penal Code, makes an application tọ the Oourt of 
Sessions after the prosecution case is completely 
closed and the Sessions Judge directs the Magistrate 
to commit him for. trial, the order of the ions 
Judge is entirely without jurisdiction. He cam only 
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make a reference to the High Oourt if he thinks that 
an interference is arian © He has no power him- 
self to make auch an order. Such an order is thorough- 
ly ill-advised, the application being made after the 
closing of the prosecution case. 
Mr. D. N. Bhattacharjee, for the Crown. 
Mr. Hamidal Hug, for the Accused. 
Henderson, J.—These two rules were 
issued calling upon the opposite party, one 


. Nabin Ohandra Hur, to show cause why 


two orders made by the learned Additional 
Sessions Judge of Sylhet directing the 
Magistrate to commit the petitioner to the 
Qourt of Session for trial should not he 
set aside. The petitioner is a clerk working 
in the Treasury in the District of Sylhet. 
Defalcations in stamps were discovered and 
it is the prosecution case that.it was the 
petitioner who was responsible. They fur- 
ther alleged that in order to cover up his 
crime he made false entries in certain 
monthly returns known as plus and minus 
memos. He was put on his trial before a 
First Class Magistrate who framed three 
charges against him under s. 409, Indian 
Penal Code. In the course of the trial he 
made an application to the Court of Session 
and the learned Sessions Judge directed 
the Magistrate to commit him for trial. The 
first point to notice is that this order of the 
learned Judge is entirely without jurisdic» 
tion. All he could do was to make a reler- 
ence'to-this Oourt if he" thought that an 
interference was necessary. He had no 
power himself to make such an order. 

The result of his irregular action was, 
however, to deprive the petitioner of an 
opportunity to move this Court directly. It 
was accordingly contended on his behalf 
that we ought to decline to interfere with 
the order, because it was a proper order and 
that we should discharge the Ruleg on that 
ground. The reason that led the learned 
Judge to make that order is that he thought 
that in making false entries in those plus 
and minus memos the petitioner was guilty 
of an offence punishable under s. 218, 
Indian Penal Oode. Now it seems to us that 
it would be very difficult to say that these 
two- different offences were committed in 
the course of the same transaction and, un- 
less they were ajoint trial would be with- 
out jurisdiction. If the petitioner really 
desires to be tried separately by the Court 
of Session ona charge which the prosecu- 
tion did not wish to press against him, he 
may, if he likes, after the present trial is 
ower, make an application to that effect. 

Then in the second place the order of 
the learned Judge appears to usto be a 
thoroughly ill-advised order. The charge 
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was framed on June 19, 1937. It never 
entered the head of the petitioner that he 
ought to be committed to the Sessions. On 
the contrary the case was heard on no fewer 
than 13 days and it was only when the 
prosecution case was completely closed that 
the present application was made. We are 
certainly not prepared to give effect to such 
a belated prayer. These Rules are accord- 
ingly made absolute. The orders of the 
learned Sessions Judge are~ set aside and 
we direct the Magistrateto proceed with the 
trialfrom the point which he has already 
reached, 

Khundkar, J.—I agree. 

8. Rules made absolute. 





LAHORE HIGH COURT 
Cr:minal Revision No. 1537 of 1937 
January 4, 1938 

BLAOKER, J. 
EMPEROR—Prosroutor 
VETSULS 
KHUDA BAKHSH—Aocovussp—Rausponpent. 

Criminal Procedure Code (Act V of 1898), s, 110— 
Proceedings under—Previous conviction, whether 
inna AN for passing order of security—Evidence 

by prosecution must be considered and 
ahid before passing order. 

A previous conviction is not necessary for pro- 
ceedings under s.110, Oriminal Procedure Oode 
There isnosuch provision in the law itself which 
on the other hand lays down in s,117 (4) that the 
fact that the man is an habitual offender can be 
proved by evidence of movers: repute or otherwise. 
Before passing any or Bima 8. 110,” therefore, 
the Magistrate must consider and weig h the evi- 
dence produced by the prosecution to prove that the 
person against whom the proceedings are instituted 

was & habitual thief even if there ıs no evidence 
that such person had an Paii conviction, 
Emperor v. Bachu (1), reli 


Cr. R. reported by the District Magis- 
trate, Montgomery, dated October 29, 1937. 

Facts.—The Police instituted proceed- 
ings under s. 110, Criminal Procedure Code, 
against Khuda Bakhsh and he was served 

with a notice to show cause why he should 
not be bound down under ss. 110/118, 
Criminal Procedure Oode, for being a 
habitual thief, a robber, and a receiver of 
stolen property, as well as for being a 
dangerous character. After recording the 
evidence of 19 witnesses cut of 35 entered 
in the challan, the Sub-Divisional Magis- 
trate discharged the respondent. In doing 
so the only ground which he put forward in 
his order is that there was not a single con- 
viction on record against the respondent. 

Order of Reference. 

The Sub-Divisional Magistrate has stat- 

ed that before any question of habit can 
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arise, it must be clearly proved that the 
person proceeded against has at least on 
one occasion been convicted for some 
offence. This proposition seems to be un- 
warranted. It is nowhere laid down that 
before a person can be shown to be a babi- 
tual thief, it should be proved that he had 
any previous conviction In fact, s. 117 (4), 
lays down that the fact that a person isa 
habitual offender may be proved by evi- 
dence of general repute or otherwise. The 
latest ruling on this point seems to be 
Emperor v. Bachu ‘1). It has been clearly 
laid down in this Division Bench ruling 
that it is not necessary to prove any 
previous conviction. There are, no doubt; 
rulings to the effect that where there is no 
previous conviction, the Magistrate must 
weigh the other evidence with extreme 
caution. It may be that in this case after 
recording the full evidence the Magistrate 
might have been justified in arriving ata 
conclusion’ that there was insufficient evi- 
dence to warrant an order of security being 
passed; but the Magistrate has not said so 
in his judgment. In fact, he has not con- 
sidered or applied his mind to the other 
evidence. He did not proceed to record 
the remaining evidence that the prosecu- 
tion wanted to produce and his only ground 
for discharge is the one mentioned above. 
A perusal of his order will make this clear. 
Since this proposition, if accepted, is bound 
to have a far-reaching effect, it is necessary 
that the High Court should authoritatively 
rule, a% has been done in the past, that a 
previous conviction is not necessary for an 
order of security being passed. The records 
are forwarded for issuing a direction to 
the Magistrate to proceed with the evidence 
of the remaining witnesses and arrive at 
a decision on this case on its merits. The 
original file of the case is also submitted. 
Mr. M. A. Majid, for the Advocate- 
General, for the Crown. 
Mr. Fagir Ullah, for the Respondent. 
Order.—The learned Magistrate in this 
case is clearly incorrect in his supposi- 
tion that a previous conviction is necessary 
for proceedings under s. 110, Criminal 
Procedure Code. There is no such provi- 
sion in the law itself which on the other 
hand lays down ins. 117 (4) that the fact 
that the man isan habitual offender can 
be proved by evidence of general repute 
or otherwise. In tbe judgment referred to 
by the learned District Magistrate Emperor 
on? A IR 1936 Oudh 238; 160 Ind. Gas. 1039; (1936 oT 
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v. Bachu (1) the following words occur 
which are worth quotation in full : 

“Where in a proceeding under s, 110, Oriminal 
Procedure (lode, there was evidence showing that 
the: had. been suspected of complicity in 
certain thefts and had been mentioned in each case 
in the reports made in the Police Station at the 
time of each theft and there was further unrebutted 
evidence of the residents of the village that he had 
the general repute of being a burglar and a thief, 
an order under s. 110, Oriminal Procedure (ode, 
requir ing him té execute a bond with sureties to be 
of good behaviour was & proper order.” 

The learned Magistrate, therefore. has 
erred in law refusing to consider and 
weigh the evidence produced by the pro- 
“secution to prove that the respondent in 
this case was an habitual thief. 1 see from 
the calendar put up that the evidence is 
not only evidence of various occasions in 
which he has been suspected of theft but 
also evidence of his general reputation as 
a thief and also evidence of association with 
bad characters. I accordingly accept the 
reference and setting aside the order of 
discharge send the case back for further 
enquiry according to law. 

8. Order set aside. 
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CALCUTTA HIGH COURT 
Oriminal Revision No 938 of 1937 
January 11, 1938 
BARTLEY AND HANDHRSON, JJ. 
Sheikh ASABUDDIN— Acovssp— 
PETITIONER 
versus 


EMPEROR—Opposita PARTY 

Criminal trial—Rvidence — Evidence of statements 
of person neither a witnesa nor accused—Admtsstbtli- 
ty—Oharge to jury—Misdirection — Prosecution for 

orging entry tn birth register — Direction to jury 
that they must reach conclusion that entry was false 
— Propriety of — Evidence about real age of person 
about whom entry was made, admitied — Jury not 
satisfied with it, returning verdict of guilty —Whether 
amounts to misdirection. 

Evidence about the statements of person who is 
oral a witness nor an accused is not admis- 
8 æ. 

Where a person is being tried for forgery for 
making a false entry in the birth register of a 
Municipality, the direction by the Judge to the jury 
to the effect that in order to satisfy themselves that 
the entry was forged, they must reach the conclusion 
that the age of the peraon about whose birth the 
entry was made, is wrongly entered, is beside the 
point. But ifafter admitting the evidence about the 
real age of such person the jury are not satisfied with 
it and come to the conclusion that the entry is not 
a genuine one, there isno misdirection as the 
only effect of such evidence would have been to give 

‘theman opportunity of bringing in an improper 
verdict of not guilty, if they would have been satisfied 
with it and such evidence would not have any effect 

upon the verdict of guilty already brought in 


Messrs. Sudhansu Sekhar Mukherjee, Priti 
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Bhusan Barman and Sharfuddin Ahmed, 
for the Petitioner. 

Henderson, J.—The petitioner was con- 
victed by the unanimous verdict of the 
jury of an offence punishable under s. 466, 
Indian Penal Code. He is a clerk in the 
service of the Midnapore Municipality. 
The prosecution arose in the following 
way: A certain person named Gajendra 
Nath Pakhira instituted a title suit against 
one Tarapada Maity on September 12, 1934. 
A decree on compromise was passed on 
November 24. On December 18, an ap- 
plication was filed by one Nirada Dasi 
under O. IX, r. 18, Oivi Procedure Code. 
Her case was that Tarapada was a minor 
and that the summons had not, therefore, 
been properly served. This application 
was dismissed on February 16, 1935. On 
March 14, 1935, this Nirada Dasi, describing 
herself as the guardian of Tarapada, in- 
stituted a title suit in order to get the 
compromise decree set aside on the ground 
of Tarapada's minority. On her behalf a 
certifed copy ofan entry in the register 
of births maintained by the Municipality 
was filed purporting to show that Tarapada 
was born on May 26, 1918. The suit was 
dismissed and a prosecution was lodged 
with respect to the entry in this birth 
register. ; 

Nowit is only necessary to look at the 
register of births to see that the entry in 
question cannot be genuine. It is not made 
in the register at all. Itis written out on 
a plain piece of paper and then pasted on 
the appropriate page. This entry is to the 
effect that the birth was reported by the 
head vaccinator who obviously had noth- 
ing to do with the matter. We do not 
suppose that eny jury would have failed to 
reach ths conclusion that this forgery was 
made for the purpose of bolstering up the 
case brought by Nirada Dasi. The other 
side also appears to have resorted to the 
creation of evidence in the form of a re- 
port by the peon who served tha summons 
to the effect that at the time of service 
Tarapada informed him that he was a 
major. When the peon was asked in cross- 
examination to explain why he made this 
irrelevant inquiry, he stated that Tarapada 
appeared to be a dwarf and so his suspicion 
was aroused. After an inquiry the peti- 
tioner was put upon hia trial before the 
Assistant Sessions Judge of Midnapore. As 
I have already stated, the jury were unani- 
mous in their opinion and the learned 
Judge sentenced him to rigorous imprison- 
ment for three years. An appealto the 
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Sessions Court was summarily dièmissed 
and the Rule was obtained fron our 
learned brother who presided over \the 
Vacation Bench. 

Various points have been taken in suly 
port of the Rule. One question that thè 
jury had to decide, was whether they were, 
satisfied that the forgery was done by thel 
appellant. He himself suggested thal it 
might have been done by one of the other 
clerks. That part of the learned Judge's 
charge that deals with this aspect of the 
case has been criticised on the ground that 
he did not put the evidence clearly before 
the jury. Now the evidence briefly is 
this:—-The appellant was the clerk who 
was ia charge of this register throughout 
the time at which this forgery must have 
been done, Itis true that he had an as- 
sistant who might have done it but the 
circumstantial evidence was put forward 
before the jury by the learned Judge very 
clearly indeed. He might have stressed it 
against the petitioner more strongly than 
he actually did Then thers was the evi- 
dence of a hand-writing expert who com- 
pared the forged entry with some admitted 
hand-writing of the petitioner and he ex- 
pressed the opinion that they were iden- 
tical. In addition to this the prosecution 
examined one of his fellow clerks who ex- 
pressed the opinion that the forgeries were 
in the hand-writing of the petitioner, The 
evidence was put before the jury in a 
satisfactory way. We have ourselves no 
difficulty in understanding why the jury 
unanimously were of opinion that this 
entry was actually made by the petitioner. 
In view of this evidence any other decision 
would have been perverse, 

Then there remains the question of the 
manner in which the learned Judge dealt 
with the prosecution allegation that the 
entry was a forgery. This has been eriti- 
cieed firstly on the ground that the learned 
Judge misunderstood the real signification 
of the charge, and secondly, that he ad- 
_ mitted inadmissible evidence. The prose- 
cution examined the peon in order to prove 
his endorsement cn the back of the sum- 
mons. Hestated that at the time of the 
service of summons Tarapada gave his age 
as 22 years. The prosecution also attempted 
to give evidence that 8 similar statement of 
a negative character is said to have been 
made by Tarapada. We agree with Mr. 
Mukherjee that this evidence ought not 
to have been admitted at all. Tarapada is 
neither an accused nor a witness. If the 
prosecution wished to prove this statement, 
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they should have examined Tarapada him- 
self. The learned Judge’s charge was to 
the effect that in order to sasisfy them- 
selves that this document was a false docu- 
ment, the jury must reach the conclusion 
that the age of Tarapada was wrongly 
entered; this of course, ia not so. If in fact 
the heud vaccinator reported to the clerk- 


\ in-charge on May 31, 1918, that a son 


‘was born to Ashutosh Maity on May 26, 
1918, and then the clerk-in-charge made 
these entries in the Register, it is utterly 
imiuaterial whether the report of the head 
vaccinator was true or not. Similarly if 
no report.was made atallto the Munici-° 
pality, and if the present entry was pasted 
into the Register in order io create evi- 
dence to be used in Nirada Dasi's suit, it 
does not make the slightest difference 
whether Tarapada was born on May 26, 
or not. Now the prosecution case was that 
this is not a genuine entry, that the birth 
wag not reported tothe Municipal authori- 
ties and that this paper was pasted in it at 
a subsequent date. From this point of view 
the direction of the learned Judge about 
the actual date of the birth of Tarapada 
was quite beside the point. The question 
now to be decided is whether the jury were 
misled by him in bringing in the verdict. 
The inadmissible evidence relates solely 
to the real age of Tarapada, and it could 
only have affected the opinion of the jury 
on that point. Mr. Mukherjee contended 
that ass the jury were not properly in- 
structed on this part of the case, it cannot 
be said that the verdict was not due to 
misdirection. Now if we thought that the 
opinion of the jury might bave been that 
these entries really were made by a Muni- 
cipal clerk on May 31, 1918, we shonld 
have no hesitation in ordering 8 re-trial. 
But it is clear from what the learned Judge 
says in another part of his charge that this 
cannot be the case. ‘I'he prosecution actual- 
ly contended that the forgery must have 
been done between the date of Nirada 
Dasi’s application for- setting aside the 
compromise decree and her application for 
a certified copy of this entry. This was 
prominently put before the jury by the 
learned Judge in his charge. There is 
therefore no reason to suppose that the 
jury thought that the entry was made at 
the time when it purports to have been 
made. The position, therefore, is this: that 
the jury were satisfied that the petitioner 
made the entry and that he did so some- 
time between December 18, 1934, and 
February 10, 1935.. When once they 
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reached that conclusion, they could not 
fail. to bring in a verdict of guilty on that 
finding if the case was properly put before 
them. The only effect of the learned Judge's 
reference to the evidence about the real age 
of Tarapsda was to give them an oppor- 
tunity to bring in an improper verdict of 
not guilty. Possibly if they had been satis- 
fied on the eVidence that Tarapada was 
really born on May 26, 1918, they might 
have brought in a verdict of not guilty, and 
that verdict would have been due to mis- 
direction. On the other hand, this evi- 
dence could not have had any effect upon 
the verdict of guilty which was actually 
brought in. We have no doubt whatever 
that the petitioner was properly convicted 
and that the verdict of the jury ought to 
be sustained. We accordingly discharge 
this Rule. The petitioner must surrender 
to his bail to serve out the remainder of his 
sentence. 

Bartley, J.—I agree. : 

5. i Rule discharged. 


k an eda 


= LAHORE HIGH COURT 
Oivil Revision Petition No. 213 cf 1937 
June 15, 1937 
i Bains, J. 
KESHO DAS—DROCRER-HOLDER-— PRTITIONBR 

a VETSURE 
N. C. GOYAL Co.,—OssgCTOR AND ANOTHER 
_ __ — J UDaMENT- DEBTORS——RE8SPONDENTS 
- Civil Procedure Cods (Act V- of 1908), ss. 24, 115— 
Transfer of case under a 24—No revision lies— 
Petition for transfer not bona fide—Order of trans- 
fer—Case can be re-tranaferred— Bxecutton—Attach- 
ment of property--Objection by third person—Eaxecu- 
tion Court can only decide objection—Objection pro- 
ceedtnga alone, if can betransferred without transfer 
of execution proceedings. 

The Oourt has discretion to transfer a case under 
g. 24, Civil Procedure Code, and no revision is 
competent from an order of transfer; but where it 
is found that the application for transfer was not 
bona fide, Do can be r ih 

tter.—W here some property of the-judgment- 
debtor is attached in execution of a eae: and a 
third peren objects to such attachment on the ground 
that the property attached belongs to him, such ob- 
jection can only be decided by the execution Court 
and the transfer of the objection proceedings by 
itself to another Oourt without transferring the 
execution proceedings also tothat Oourt is not in 
accordance with law, -` 

O. R. P. from an order of the District 
Judge, Lahore, dated February 20, 1937. 

Sardar Iqbal Singh, for the Petitioner. 

Mr. Shamair Chand, for the Respondents. 


Order.—This is a petition for revision 
of the order of the District Judge trans- 
ferring a civil suit from the Court of Lala 


' kiato pagy. N. @..@ovaL co. (LAH) 


525 


Ganga Bishen, Subordinate Judge, to the 
Oourt of Lala Ram Purshotam, another 
Subordinate Judge. The material facts of 
the case are briefly as follows:—lIn the exe- 
cution proceedings taken by Lala Kesho 
Das against the proprietors of the Prince 
Talkies, Delhi, certain property was attach- 
ed upon which N, O. Goyal Oo., Paper 
Merchants, Lahore, putin an objection that 
the property belonged to them. This objec- 
tion petition was presented in May, 1936, 
and the enquiry appears to have taken a 
long time. Ultimately on November 17, 
1936, the case was postponed for orders but 
no date was actually fixed for ponounce- 
ment of the orders. On January 15, 1937, 
an application was made to the District 
Judge, Lahore, on behalf of the objector 
stating that the objection petition had been 
pending for a long time, that the argu- 
ments had been heard on August 7, 1936, 
and yet no orders had been pronounced, 
that the decree-holder was a retired Extra 
Assistant Commissioner and was saying 
that the objections would be decided in his 
favour and the objector apprehended that 
justice would not be done to him. The 
objector, therefore, prayed for transfer of 
the objection proceedings to another Court. 
The learned District Judge thereupon called 
for a report from the Subordinate Judge 
concerned. The Subordinate Judge report- 
ed that the order was practically ready on 
January 14, 1937, and that on enquiry by 
the Pleader for the objector he had told 
him that he was going to dismiss the objec- 
ticn and that a formal order would be 
recorded in the evening in the presence of 
the parties. It appears that the learned 
Subordinate Judge was engaged in hearing 
another case when the enquiry was made 
by the Counsel for the objector. 

On receiving this report the learned Dis- 


trict Judge thought that the Subordinate 


Judge had been indiscreet in informing 
Oounsel for the objector as tothe order he 
was going to pronounce before it was actual- 
ly signed and pronounced in open Court 
to the parties and, in view of certain other 
circumstances, he was of opinion that the 
objector had reasonable grounds for appre- 


‘hension that justice would not be done to 


him. He, therefore, transferred the case to 
the Court of Lala Ram Purshotam, Bub- 
ordinate Judge. 

A preliminary objection is raised on 
behalf of the respondent that the learned 
District Judge had discretion to transfer 
the case under s. 24, Civil Procedtre Oode, 
and that no revision is competent. There 
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is force in this contention; but the learned 
Counsel for the petitioner has prayed that 
the case should be re- transferred under the 
same section in view of all the circum- 
stances of thecase. He bas pointed out 
that as amatter of fact the application by 
the objector was not a bona fide one as it 
was made after the Counsel for the objector 
had been informed by the learned Sub- 
ordinate Judge that the objection was 
going to be dismissed. This fact is not 
disputed on behalf of the respondents, 
although there is noreference in the ap- 
Plivation for transfer to the fact that the 
learned Subordinate Judge had already 
informed the Counsel for the objector that 
the objection was going to be dismissed. 
Counsel for the objector evidently wanted 
to take undue udvantage of the informa: 
tion given to him by the learned Bub- 
ordinate Judge at his own request and to 
have the chance of getting the same matter 
decided by another Court. The learned 
Subordinate Judge may have been indis- 
creet in informing Counsel for the objector 
as to the order he was going to pron°unce, 
but the record does not show that the 
objector had any real apprehension that 
the case would not be decided on merits. 
If he had any such apprehensicn, the peti- 
tion for transfer could have been made long 
before January 15. 

I am also doubtful as to whether the 
transfer of the objection proceedings by 
itself is in accordance with law. The 
objection cculd; in my opinion, only be 
decided by the execution Oourt. In the 
present instance the execution proceedings 
were not transferred and the objection 
petition alone was transferred to another 
Subordinate Judge. This might lead to 
complications. In view of the fact that 
the petition for transfer was not bona fide 
and the other circumstances referred to 
above, I re-transfer the objection proceed- 
ings to the Court of Lala Ganga Bishen, 
Subordinate Judge, and direct that the 
objection be decided on merits without any 
further delay. No order as to costs. Parties 
are directed to appear before Mr. Ganga 
ene Subordinate Judge, on June 24, 
1937, 


B. Petition allowed. 
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NAGPUR HIGH COURT 
Sevond Oivil Appeal No. 443 of 1933 
September 28, 1937 - 

Strong, O. J. 
RAM A—APpPELLANT 
VETSUS 
DHEKAL AND OTERRE— 
RRSPONDENTS 

Provincial Insolvency Act (V of*1920), s. 4—Little 
care ts necessary tn deciding matters affecting alleged 
title in third parties—T tle of stranger challenged on 
motion—Dtficulty or dispute regarding title — Pro- 
per course $s to refer parties to auit— Motion by 
creditor to attach half produce of fields from lessee 
as belonging to tnsoitent — Lease on rental basis 
alleged by lessee proved sham—Court cannot order 
to bring all produce in tnsolvent’s estate. 

Some little care is necessary in disposing of all 
matters in insolvency which have the effect of decid- 
ing the title alleged to reside in third parties so as 
to defeat such title and bring the property within the 
estate of the insolvent. Only in very simple cases 
should title suits be in effect disposed of on métion 
and that normally where there 1s any real difficulty 
or dispute, where either an Official Receiver ora 
creditor is challenging the apparent title of a stranger 
so as to bring property within the estate of the in- 
solvent, the proper course will be to refer the parties 
toa sult. Offictal Assignee of the Estate of Cheah Soo 
Tuanv. Khor Saw Cheow (1), Oficial Receiver v. 
P. L. K. M. R.M. Chettyar Firm(2), Oficial Aasıgnee, 
Madras v. Narasimha Mudaliar (3) and Ohinnappa 
PN v. Oficial Assignee, Madras (4), referred 

O. 

Where one creditor on behalf of all moves the In- 
solvency Court to bring into the estate of the insol- 
vent half the produce of the fields belonging to the 
Insolvent onthe ground that according to the lease 
giver to lessee he was entitled to half the produce, 
but the Jessea alleges that the lesse was on rental 
basis and produces a lease which is proved to be 
sham, the Insolvency Court cannot pass an order 
the effect of which ıs to bring all the produce into the 
estate of the insolvent, ao 

8. O. A. from the appellate decree of 
the Court of the District Judge, N agpur, 
dated July 22, 1933, in -Misc. Civil Appeal 
No. ol of 1932, confirming the order of the 
Cours of the Subordinate Judge, First 
Class, Bhandara, dated August 5, 1932, in 
Insolvency Oase No. 116 of 1929. 

Mr. G. R. Pradhan, for the Appellant. 

. Mr. Y. V. Jakatdar, for Respondent 

0. l. 

Mr. R. G. Rao, for Respondent No. 3. 

Ex parte, against other Resondents. 

Judgment.—One oma, son of Soma, 
was adjudged an insolvent. One of Doma’s 
assets comprised two occupancy fields that 
were under cultivation. Doma admittedly 
leased those fields. The question at first 
arose whether the lease was on a half 
profit (as the mover alleged) or -on` a 
rental basis (as the lessee alleged). The 
lessee put forward a lease which showed 
that the land was let ona rental basis. 
It was then stated by the mover that that 


+ 
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lease was a shain. That has been go found. 
With that fnding I am not concerned. 
The relief given, however, was as though 
it followed that the lessee was not a lessee 
at all. Obviously the conclusion should 
have been that the real lease was on a 
half profits basis. 

Here the notice of motion headed “Claim 
for Insolvenc§” was made by one creditor, 
namely, Dhekal (the first respondent hereto) 
through his agent Narain. it must be 
taken that he moved on behalf of creditors 
generally. The notice of motion stated that 
the insolvent had leased his two Fields 
Nos. 45-2 and 56-1 toone Rama Teli on 
a half produce rent, that Doma ‘Teli was 
accordingly entitled to half the produce 
and that the crops were ready to be cut 
in 20 days. The apparent object of the 
nolice cf motion was to bring 10 the notice 
of the Insolvency Oourt the fact that half of 
those crops would become a part ot the insol- 
vent's estate. The reliet sought 18 that 
half the cropsmay be attached and rea- 
lised. To that application Rama respond- 
ed urging that he was entitled not to half 
but to the whole. In support he put for- 
ward a lease reserving a money rent. Lf 
that were found to be true, it would mean 
that Rama was entitled to allthe crops. 

That notice of motion tor realising half 
the crops made by one creditor appears to 
have been turned by the Court into atitle 
Suit which had to determine whether or 


nota particular lease was a traud, and it: 


has ended: in the lower Appellate Uourt 
holding that, despite the uffidayit sup- 
porting the motion, there was no lease at 
all, and that, theretore, the creditors must 
get more than they asked for, and the 
estate, instead of getting hall the produce, 
should get the whole. 

Some ttle care, in my opinion, is neces- 
sary in disposing of all matters ın ingol- 
vency which have the effect of deciding 
the title alleged to reside in third parties 
Bo asto defeat such title and bring the 
property within the estate ol the msolvent. 
The matter once was difterently viewed 
in India fromthe way that Courts must 
now view ıt owing to the decisions of the 
Privy Uouncll in Official Assignee of the 
Estate of Cheeh Soo Tuan Y. Khor Saw 
Cheow (1) and. Official Heceiver v. P. L. K. 
M. K. M. Chettyar Firm (2). Further, the 


(1) (1931) 6 A 067; 100 L J P O 45; (1929-30) B 40 
R 270; 144 L T 130. 

(28 R 170, 181 Ind. Oas. 767; A IR 1931 P O 75; 
35 0 W N 577; Ind. kul. (L931) P U lə9; (1931) A Ld 
444,530 L d 373; BOM. L J 692;(1931) M W N 615, 33 
"Bom. L K 867; 34 L W 38 (PO) 
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extent ofs. 7of the Presidency ‘Towns 
Insolvency Act, which is somewhat similar 
ın purpose to 8.4 of the Provincial Insol- 
vency Act (and has been regarded as allow- 
ing the Insolvency Courts in Presidency 
Towns to consider question of title), has 
been the subject ot much consideration 
within recent years, and it muy now be 
regarded as established that only in very 
simple cases should title suits be in effect 
disposed of on motion and that normally 
where there 1s any real ditticulty or dıs- 
pute, woere either an Official Keceiver or 
a creditor is challenging the apparent 
title of a stranger so as to bring property 
within the estate of the insolvent, the pro- 
per course will be to refer the parties to 
a suit: Offictal Assignee, Madras - v, 
Narasimha Mudaliar (3) and Chinnappa 
Mudaliar v. Official Assignee, Madras (4). 
Those difficulties, however, do not here 
really arise ‘because here there is not 
even a motion before the Oourt which raises 
the question of title. There is merely a 
motion before -the Oourt (in which the 
mover is -called the non-applicant) for the 
attachment of half the produce of two 
tields. ‘That motion either fails wnolly or 
in part, or succeeds wholly or in part. It 
is difficult to see how 16 could end in an 
order which has .the effect of bringing 
‘the whole of the produce into the estate, 
The original motion was by a person saying 
that the land was leased on half share basis; 
the objector said it was leased on a rental 
basis. Ib has been decided that it was 
uot leased at all sumply because a piece 
‘of evidence, a lease on certain terms, has 
been held to be a sham document. 

In appeal before me Counsel for Rama 
only -asks that so -far as one-half of the 
produce is concerned, that should be left 
with him. In my opinion, he ıs clearly en- 
titled to that because the motion was 
moved on the basis that Rama 1s entitled 
to-a half. Tne order will be varied ac- 
cordingly. 

I am informed that respondents Nos. 
10 to 12 have died and itis said the ap- 


peal abates against them. ‘hey are 
creditors. ‘heir addition and subtraction 
tothe list of parties seems to me to 


make no difference. Tne original motion 
was moved by a creditor on behalf of 
creditors generally. He could not be 
~ (3) 53 M 717; 118 Ind. Oas. 508; 30 L W 159;57 M 
L 7 144, Ind. Kul, (1929) Mad. 026; A I R 1999 Mad. 
705 (F B). 

(4) 55 M 385; 135 Ind. Cas. 585; 34 L W 849; (1931) 
M W N 1253, 62 M L J 103; Ind. Rul. (1932) Mad. 169; 
A I R1932 Mad. 167, i 
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allowed to move on any other basis. 

famchandra v Ramchandra (5) does not 
apply. This isnot an application under 
s. 53 of the Provincial Insolvency Act. 

The costs of this appeal will come out 
of the estate. 


8. ” Order accordingly. 
(5) 27N L.R179; 134 Ind. Oas. 687; A IR 1931 Nag. 
153; Ind. Rul. (1938) Nag. 175 (F B). 


BOMBAY HIGH COURT 
Second Oivil Appeal No. 784 of 1934 
October 12, 1937 
BARLRH AND NORMAN, JJ. 
_AOHUT DADAJI JOSHI AND anoragre— 
‘DEFBNDANTS—APPELLANTS 
te TSU 
PARASHRAM VASUDEV MOGRE— 
- PLaIntivF—RasPon Dent 

Limitation Act TX of 1908), s. 14—Suit on pro- 
note filed m High Court having jurisdiction to 
entertain it under cl. 13, Letters Patent (Bom.) —~ 
Defendants, alleging themselves agriculturist—Plaint- 
tis withdrawing suit under O. XXIII, r.1,° Ovil 
Procedure Code (Act V of 1808)—Fresh suit filed in 
Court o Subordinate Judge—Oase, whether comes 
under O. XXIII, r. 2, ors. 14, Lamiation Act—- 
Interpretation of Civil Procedure Code and Limita- 
tton Act. 

High Court which had jurisdiction to entertsin a 
Certain suit on a promissory note, entertained it 
under cl. 12 ofthe Letters Patent (Bom). The de- 
‘fendants alleged that they were agriculturist. The 
leave was granted tothe plaintiffs to withdraw the 
guit. onder O. XXIII, r.1, Oivil Procedure Oode, 
and file fresh suit. Thereupon the plaintiffs insti- 
tuted a suit in the Court of a Subordinate Judge; 

Held, that the jurisdiction of the High Court to 
decide ths question whether the defendants were 
-agriculturists wasnot affected-by the action of the 
plaintifis, The Oourt had jurisdiction to makes an 
order under O. XXII, r.1, and the case, therefore, 
came under O. XXII, r 2, and not under s. 14, 
‘Limitation Act, and the plaintifis were bound by the 
law of limitation just as-1f the first suit had not 
been instituted. The time of prosecution of she first 
suit could not, therefore, be excluded, F, A. No, 
82 of 1930, relied on. 

The Oivil Procedure Code and the Limitation Act 
-are rules of procedure and must be interpreted 
strictly. 





S. O. A. from the decision ofthe Assistant 
Judge, Thana, in Appeal No. 101 of 1933. 
Messrs. S. A. Desar and A. G. Desai, for 
the Appellants. 
- Mr. P. V. Kane, for the Respondent. 


-= Barlee, J—The suit was filed by 
Parsharam Vasudey Mogre on a promis- 
sory note executed on October 7, 1921, 
"by the deceased father of the defendants- 
appellants Dadaji Ramchandra Joshi. He 
died on September 17, 1923, and on Novem- 
"ber 28, 1924,_his widow madea . payment 
of a hundred rupees in part payment 
ofthe debt. On November 10, 1927, she 
acknowledged that a certain “amount was 
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therefore, comes under 0. KALII, 
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.due on the promissory note and on October 


16, 1930, that is about a month before 
the expiry of the period of Kmitation, 
Mogre filed a suit in this Oourt on the 
romissory note. On February 25, 1931, 
owever, he made an application for leave 
to withdraw the suit under O. XXIII, 
r.1, Civil Procedure Oode, and-.for per- 
mission to file a fresh uit, and the 
leave was granted by an order of the 
Court on the same date. Thereafter, on 
March 24, 1931, he filed a suit on the 
promissory note in the Oourt of the 
Second Olass Subordinate Judge. of 
Andheri. The only issue with which we are 
now concerned was whether the suit was 
time-barred. It is embodied in Issue No. 8; 
“Is plaintiff entitled to exclude, under s, 14, 
Limitation Act, the period from October 16,1930, 
to February 25, 1931, (the period during ‘which hé 
was prosecuting his suit in the High Oourt) in 
computing the period of limitation forthis suit.” 
The learned Subordinate Judge held 
that he was entitledto exclude that period 
and made a decree in his favour.. The 
defendants appealed and the same question 


_was decided again against them, and they 
-have now filed appeal in this Oourt. 


It is conceded that unless the plaintiff 
be allowed to, deduct the period during 
which he was prosecuting his suit in this 
Court, his suit must be held to be out of 
time. The learned Assistant Judge found 
the question difficult to answer. -He 
answered it, however, in favour of the 
plaintiff onthe ground that the plaintiff 
had been prosecuting his suit upon tbe 
same cause of action with due diligence 
and in good faith in the High Court, and 
secondly, that us the defendants were agri- 
culturists and lived outside the jurisdiction 
of the High Oourt, that Oourt could not 
entertain the suit His conclusion was 
in effect that inasmuch as the Court had 
no jurisdiction, its order purporting to 
be made ander O. KALI, r. 1, was a nullity 
and might be ignored: With respect, we 
cannot agree with this reasoning. Our 


view is thatthe Oourt had jurisdiction to 
entertain the sut and did entertain it 


under cl. 12 of the Lettera Patent. It 
had also jurisdiction to decide the question 
raised by the defendants that they were 
agricultulisis, that is, it had jurisdiction 
to decide whether -it could make a decree, 
and we dq notthink that its jurisdiction 
was affected inany way by the action 
of the plaintiff. The order made by it 
under O. XXIII, r. 1, wasan order of a 
Court which had jurisdiction, and this ar 
T, 4 


. 
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“ and the plaintiff was bound by the law of 
‘ limitation just as if the first suit had not 
“been instituted. It is not necessary for 


“BAM GOBINDA Guosi v. BMPRROR (GALL) 


me tolabour this point asit has already | 


| been decidedby a Bench of this Oourt 
in an unreported case in First Appeal 
“No. 92 of 1930 Datlatraya Vasudei Vagh v. 
- Dinkar Dattairaya Khandalekar decided 
-'on February 19, 1936, by Broomfield and 
“ Tyabji, JJ, where the facts were similar. 
‘ Broomfield, J., remarked thus : 
“Why it should be suggested. that this Court's 
' order was without jurisdiction, as the learned 
trial Judge appears to think, or why it should be 
treated asanything otherthan what it evidently 
- was, must confess I fail to see The Oourt 
. obviously has jurisdiction to inquire whether the 
parties who setup the status of agriculturists are 
in fact entitled to that status. lt cannot be 
disputed that the order appointing a Oommissioner 
to make this inquiry was within jurisdiction, and 
when the motion was made for an order giving 
leave to withdraw, there was no finding one way or 
_other as to whether defendants Nos. 2 and3 
were agriculturista or not” i 
_ Mr. Kane suggests that our present case 
18 distinguishable as no Ommissioner 
was appointed asin First Appeal No. 92 
-of 1930 to decide the question of status 
but we cannot see that this makes any 
difference. Tyabj1, J. im concurring 
‘said ; 
“s. tho appellant himself was responsible for 
the order that was made in this Oourt. He made 
& mistake of not realizing that, if he wanted 
,anorder for withdrawal with , leave of the Ooart 
_aonderO XXIII r.1,then he would have to face r. 2 
of O. XXII}, and not have the benefit of s. 14, 
Limitation Act. He seems to have been afraid 
of admitting.and proceeding on the basis that 
defendants Nos,2 and 3 were agriculturists, and that 
therefore, the suitin this Oourt should be dismissed 
against him on the ground that the Oourt had no 
Jurisdiction. If he had had the suit dismissed on 
the ground of want of jurisdiction, be might have 
had s, 14, Limitation-Act in his favour., As it is, 
he did not take the steps that would have been 
necessary for him to get over the Limitation Act.” 
The _QOivil Procedure. Code | and: the 
Limitation Act are rules. of procedure 
and must be interpreted strictly. In our 
Opinion this casecomes under O. XXIII, 
r..2,and not under 8. 14, Limitation Act. 
This-being so, the appeal must succeed 
and the decree of tne lower Appellate 
Court in favour of the plaintiff must. be 
set aside and the plaintiff's suit dismissed 
with costs throughout. 


De Appeal succeeds. 


4 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 374 of 1937 
February 14, 1938 
M. O. Gaoss AND BARTLEY, JJ. 
RAM GOBINDA GHOSE AND oraERs— 
ÅPPELLANTS 


VETsUs 


EMPEROR~—Opposits PARTY. 
Oriminal trial—Trial by jury—In Sessions Court 


„witness denying truth of statement by himself before 


committing Oourt—Statement may be evidence—But 
Judge must warn jury to be careful and cautious 
before deciding to act upon such statemsnt—Inad- 
mtssible evidence placed before jury—Charge, if bad 
-Criminal Procedure Code (Act V of 1883), s. 269 
(3)—One accused charged with consptracy to murder 
and others charged with murder—Only two charges 
framed—J oint trial of ali—S. 289 (3) held not applic- 
able and form of trial erroneous. 

Where a witness denies the truth in the Sessions 
-Court of the statement made by himself before the 
Oommitting Magistrate, the statement before the 
Magistrate although may be treated as an evidence, 
yet the Sessions Judge in his charge to the jury must 
emphasize the necessity for very great care and 
eaution on the part of the jury before they de- 
cide to act upon a statement of such a character, 

Where a Judge places before the jury an inad- 
missible and irrelevant evidence, the admission of 
such evidence is prejudicial to the accused und the 
charge is bad. 

The plain meaning of the language used in s. 269 
(3, Urimimal Procedure Code, is that the procedure 
indicated inthe ssction 1s applicable when the ac- 
cused are charged with more than ons offence, and 
when these offences are not afl triable by jury. 

Where in a case one accused was charged with 
conspiracy to murder, a charge triable by assessors 
and other accused were charged with murder, a 
charge triable, by Jary and only two charges were 

ed no accused being charged with more than 
one offence and 8 joint trial was held; f 

Held, that s 26¥ (3), Oriminal Procedure Oode, did 
not apply to the case and the joint trial was 
erroneous. 


Messrs. Probodh Chandra Chatterjee and 
Bireshwar Chatterjee, for the Appellants. | 


Mr. D. N. Bhattacharjee, Deputy Legal 
Remembrancer, for tha Crown. 


Bartley, J.—The appeilants in this case, 
Ram Gobinda Ghose, Dhokari Mistry, Dha- 
rani Rout and Kanti Mukherji were tried 
by the learned Sessions Judge of Birbhum 
and a jury, on the charge of murdering one 
Atul:Singh. Another person, Phani Bousan 
Roy, was charged at the same trial with 
conspiracy to murder Atul. No other 
charges were framed in the case. The 
charge of conspiracy against Phani Bhusan 
Roy was tried with the aid of the jury 
sitting as assessors, and the learned Judge 
acquitted him on that charge. On the 
murder charge, the jury, by a majority of 
4to 3, returned a verdict of guilty against 
the present appellants. oe 
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The case for the prosecution was briefly 
that one Furi Domi was the mistress of all 
five men. Latterly’ she transferred her 
affections to the deceased Atul Singh, who 
was the owner of a small rice business 
situated beside the Suri Ahmedpur Road. 
Because of this, the appellants and Poani 
Bhusan conspired to murder Atul. On the 
Asarh 18, at about 4 to 4-30 Pp. m. the 
witness, Kali Moira was cycling along the 
road and took shelter from a shower in 
the verandah of Atul'’s shop. He saw the 
four appellants in the shop. two of them 
holding Atul, and the others armed with 
a dao and a katari, respectively. They 
threatened him and he went off, but told the 
witness, Shankar what he had seen. That 
night vhe dead body of Atul was discovered 
in the shop by a chaukidar. There were 
two gaping wounds in the neck. The chauki- 
dar had been called by the dead man’s 
servant, Bhandal Hari who informed him 
that he had taken Furi to Atul's shop that 
day at about 4 o'clock in the afternoon and 
had seen the appellanisin a garden close 
by at thattime. Bhandal came back scme 
time laler and called Atul, but as he got no 
answer he informed the chaukidar who 
entered the shop and discovered the body. 

The case came up to the Court of Bes- 
Bion in March. The witness, Kali Moira, 
then went back òn the story he had told 
before the Magistrate in the committing 
Court and alleged that it had been extorted 
from bim by the Police. After a certain 
number of witnesses had been examined 
for the prcesecution, the jury for some 
reason, not apparent on the record, were 
discharged, and the case came before 
another jury in April 1937. At this trial 
which has given rise to the present appeal, 
the witnesses, Kalo and Bhandal were 
declared hostile, and Furi Domi was not 
examined atall. The only evidence, there- 
fore, directly connecting the appellants with 
the murder of Atul was the statement made 
by Kalo Moira before the Committing 
Magistrate, the truth of which he denied 
in the Sessions Court on two occasions. 
While it is impossible to say, in view of 
certain decisions of this Oourt, that Kalo’s 
Statement before the Magistrate was not 
‘evidence, we are definitely of opinion that 
the learned Judge in bis charge to the jury 
did not emphasize, ın the way he ehould 
have done the necessity for very great care 
and caution on the part of the jury before 
‘they decided to act. upon a statement of 
such a character. The learned Judge did 
not, moreqver, in our opinion, lay sufficient 
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stress on the very peculiar fact that the 
three most material witnesses in the case 
were declared by the prosecution to be 
hostile. . 

In support cf the appeal, the learned 
Advocate for the appellants has confined 
himself, very wisely in our opinion, to two 
specific objections tothe charge. The first 
is that the Judge in several instances had 
admitted and put before thd jury, evidence 
which wasinadmissible orirrelevant. The 
second objection involves a pointof law 
and it is thatin view of the provisions of 
s. 269 (3), Criminal Procedure Ood, the trial 
of the appellants on a substantive charge of 
murder, jointly with that of Phani Bhusan 
on acharge of conspiracy to murder, was 
not warranted by law. The first point taken 
is undoubtedly one of substance. In deal- 
ing with the evidence of one witness, the 
learned Judge said to the jury : 8 

“Sanat has deposed before you that Shankar told 
him, that Kalo Moira had informed him that he 
Kalo Moia) had seen Atul being murdered and 

anat has further deposed that he did not say as to 
who had muidered." 

This evidence is undoubtedly hearsay of 
the m.ost definite kind. The witness was | 
deposing 10 a statement nob made to 
him, but conveyed throngh athird party. 
No such evidence should have gone before 
the jury. Again the Judge, dealing with 
the evidence of Shankar, says: 

“Shankar says that Naran said that Purna 
Mukerji told hım that Dharani's wife fell into a 
fuinting fit on sesing Atul's murder.” 

This evidence is clearly and completely 
inadmissible. Again the learned Judge’ 
placed before the jury, evidence to the 
effect that witnesses had seen the five 
accused often taking liquor and bhang. It 
is difficult for us to appreciate the rele- 
vancy of such evidence to establish a charge 
of murder or conspiracy to murder. It is, 
moreover, impossible for us to hold that 
the admission of such evidence could be 
anything but prejudicial to the appellants. 
We agree, therefore, with the contention of 
the learned Advocate for the appellants 
that the charge is bad in this respect. The 
legal point urged is that the provisions of 
s. 269 (3), Oriminal Procedure Uode, do not 
apply to the case, and that the joint trial 
of Phani with the other appellants was, 
theretore, bad. Section 269 (3) runs thus: 

“When the accused is charged, at the same trial 
with several offences, seme ot which are, and some 
are not, tiiable by jury, he shall be tried by jury for 
such of those offences as are triabie by jury, and by 


the Court of Session with the aid of the Jurors ag 
assessors for such of them as are not triable by 


y. 
The plain meaning of the language used 
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is that the procedure indicated in the sec- 
tion is applicable when the accused are 
charged with more than one offence, and 
when theŝe offences are not all triable by 
jury. In the present case, however, the 
facts are that no accused person was charged 
with more than one offence. One accused 
was charged with conspiracy to murder, 
& charge triable by assessors. The appel- 
lants were charged with murder, a charge 
triable by jury. There were only two 
charges framed. We are, therefore, of 
opinion that s. 269 (3) of the Oode was 
not applicable in this particular case, and 
that the form of the trial was erroneous. 
Had the charges been, as they well might 
have been framed otherwise, the procedure 
adopted by the learned Judge could not 
have been challenged. Indeed we find it 
difficult to appreciate why a single person 
was charged with a conspiracy when his 
co-conspirators were charged with murder. 
Had all five been charged with conspiracy as 
they might have been, or had the alternative 
charge in the one case been one of abetment, 
as il would have been except for the 
existence of that much misused provision 
of law, s. 120 B, Indian Pena! Code, there 
would have been no necessity to have re- 
course to the clumsy and asit turns out, 
incorrect procedure adopted in this case. 

In the result, therefore, this appeal must 
succeed. It is alloned accordingly, and the 
convictions of the appellants with the sen- 
tences passed upon them are set aside. In 
View of the nature of the evidence, and 
the circumstances referred to earlier in 
this judgment, we do not direct a re-trial. 
The appellants are accordingly acquitted, 
and if in custody, will be released. 

M. C Ghose, J.—I agree. 

8. Convic'ion set aside. 





_ . PATNA HIGH COURT 
Oriminal Revis‘on Petition No. 56 of 1933 
April 6, 1938, 

MANOHAR LALL, J. 

BEHARI RAM AND aNoTHRE—PRTITIONERS 
VET3US 
HMPEROR—Opposita Party 

Sugar Excise Duty Act (XIV of 1934), s.8—~Sugar 
Exctse Duty Order, 1934, Arts. 8,5,15—Oase under 
s. 8—Duty of Magistrate to summarise ingredients of 
offence in charge—Accused evading payment of duty 
— Court's duty to see under what provisions duty 18 
payable—Scheme of Act — Assessment for duty pay- 
able on each month's return—Assessment for number 
of months—Late payment of duty, whether amounts 
to evading A Jangka mission to file return in 
Form B, whether evading payment—Duty of prosecu- 
tion in such case — Failure to submit return in 
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Form B—Offence— Failure to keep correct daily 
account and failure to keep any accountat all— 
Art. 15, interpretation of — Power of Collector to 
accept money in lieu of punishment for breach of 
provisions of Order and Act, 

Although it is not incumbent upon a Magistrate 
to frame a charge against an accused ina case which 
18 being tried as a summons case, yet it would be 
proper ifthe Magistrate actually frames a charge 
or summarises the ingredients of the offence (and read 
them over to the accused beforethe trial begins) 
which the accused are required to meet in the case 
say Sugar Excise Duty Act of 1934. [p 532, 
col. 2.] ` 

In order to see whether the persons accused under 

s. 8 of the Act evaded payment of duty it is neces- 
sary to consider the provisions under which the 
duty payable by the owner of a factory is assess- 
ed. [p. 533, col. 1, 
The scheme of the Act appears to contemplate that 
an assessment should be made for the duty payable 
on each month's return or transactions and does not 
appear to contemplate a combined assessment for a 
number of months. thid, | 

A late payment of duty 1s not evading payment of 
the duty. [p. 533, col. 2.] 

The omission to fle a returnin Form B, cannot be 
held to be anevasion to pay the duty. The prosecu- 
tion has to establish other facts from which AD in- 
ference could be drawn that the accused failed to 
file the return with the object of evading payment of 
the duty. [ibid.] 

Person failing to submit a return to the Oollector 
in Form B, are guilty of the offence of failing to 
supply information which they are required to do 
by Art.5of the Sugar Excise Duty Order of 1934. 
But failure to keep correct daily accounts is not 
failure to supply any information as is contemplated 
by s 8 of the Sugar Excise Duty Act [p. 535, col. 1] 

Failure to keep any account is an offence punish- 
able under Art 4 The object of this provision is to 
force the owners of a factory tokeep a correct dail 
account. Unless an account is kept it is impossi- 
ble to say that it is correct or incorrect. The pro- 
visions of the Act would become nugatory if the 
owners of a factory kept no account at all and the 
result would be not only harassment to the public by 
summary assessment which may be unduly high but 
it would also impose upon the public authorities 
enormous labour of finding out from dubious sources 
and by adopting onerous measures the amount of 
sugar which is being manafactured and used inor 
removed from a particular factory. [ibid.] 

The language of Art 15 of the Sugar Excise Duty 
Order makes it olear that the Collector has the 
power to accept a sum of money only in lieu of 

ishment for breach of any of the ea of the 
Order but not ofthe Act. [p. 534, col 2} ; 

Or. R. P. from an order of the Sessions 
Judge, Patna, dated November 25, 1937, 
affirming the order of the Deputy Magis- 
trate, Bihar, dated May 11, 1937. 

Mr. Rajkishore Prasad, for the Peti- 


tioners. 

Mr. Awadhesh Nandan Sahay, for the 
Assistant Government, Advocate, for the 
Opposite Party. 


Judgment.—The petitioner, Behari Ram 
and Gursaran Ram owners of a sugar fac- 
tory at Pachauri in Bihar, have begn con- 
victed under g, 8 ofthe Sugar Excise Duty 
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Act XIV of 1934 and also under Art. 8 of 
the Sugar Excise Duty Order of the same year 
and sentenced to pay fines aggregating to 
the total sum of Rs. 1,000 under the fol- 
lowing circumstances 


On January 9, 1937, the Oane Inspector 
visited the premises of the petitioners at 
Pachauri and found 26 persons working 
while sugar was being manufactured with 
the aid of power, butthe attendance regis- 
ter showed that only 18 persons were em- 
ployed, 16 of whom were shown in attend- 
ance; he also found that no daily 
account was kept as required by Art. 4 of 
the Sugar Excise Duty Order. As a 
result cf what he saw and ascertained, the 
Oane Inspector was satisfied that the peti- 
tioners were trying to evade payment of 
sugar duty and were also not maintaining 
correct accounts. He accordingly submitted: 
a report to this effect on January 15, 1937, 
.On January 29, 1937, the Superintendent 
of Excise in turn aubmitted ‘his report to 
the Collector recommending that a joint 
assesement may be made upon the pelti» 
ticners and some other partners to pay as 
duty a sum of Rs. 30U for the months of 
December and January and a sum of 
Rs. 300 as penalty for all the irregularities 
discoverd, viz. faure to keep accounts and’ 
to submitmonthly returns. The Collector 
of Fatna accordingly made a summary 
assessment on the same day and called 
upon the petitioners 

“to pay collectively Rs. 300 as duty estimated at a 
minimum and Ks. 300 as penalty for evading the 


payment of the same and to credit thisamount into 
the tieaeury at Patna by February 15, 1937” 

-by an order which he signed on February 
6, 1937. By the same order he called. upon 
the petitioners to show cause by February 
15, 1937, why they 

` “should not be criminally prosecuted on charges 
against s 8 of the Sugar‘ Excise Duty Act, 1934, 
and ol. 8 of the Sugar Excise Duty Order, 1934.” 


I am informed ihat the Collector sanctioned 


the prosecution of the petitioners on Febru- . 


ary 20, 1937, but the petitioners say that 
they had no knowledge of the order of pro- 
secution. On March 1, 1937, the: amount 
of duty und penalty was paid into the 
treasury by the petitionersand four days 
later, that is,on March 5, 1937, a regular 
complaint was lodged by the Superinten- 
dent of Excise for the prosecution of 
these petitioners on the main allegations 
that : 

“the accused persons are owning and managing a 
factory at Pachauri in which they manufacture 
suger but *they do’not pay duty. to Government nor 
they maintain «daily aócount-as required bys. 4 of 
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Excise Duty Order nor they submit 

radi da oe by s. 5 of the said order." 
The defence of the petitioners was that 
they did notown and manage a factory 
but a mill and, therefore, the provisions of 
the Sugar Excise Duty Act and the Sugar 
Excise Order are not applicable in their 
case. The Courts below have concurrently 
found that the mill at Pachauri is a factory 
within the meaning of s. 2 (a) of the Sugar 
Excise Duty Act and I do nct see any 
error in law or in fact which would justify 
mein disturbing this finding. It was also 
contended on behalfof the petitioners in 
the course of trial that the sugar manufac 
tured in the petitioner's factory is not 
‘sugar’ as defined by s, (2) (c) of the Sugar 
Excise Duty Act. Here againthere is cons 
current finding of fact of both the Oourta, 
which I accept, that the sugar manufac» 
tured in the factory of the petitioners 14 
‘gugar'as defined by s. 2 (e) cf the Sugar 
Excise Duty Act, I also accept tLe concur 
rent finding of the Courts below that tae 
petitioners are the owners of the factory. ; 
The question which really falls to bée 
determined in this case is wuether upon 
the facts found it is established that the 
petitioners were evading payment of duty 
which is an offence punishable under s. 8 
of the Sugar Excise Duty Act. This case 
was tried as a summons case and, therefore, 
no charge was framed. Although it is not 
incumbent upon a Magistrate to frame a 
charge against an accused in a case which 
is being tried as a summons case, I think 
it would have been proper if the learned. 
Magistrate hud actually framed a charge 
or bad summarised the ingredients of the 
offence Ke read them over to the accused 
before the trial began) which the accused 
were required to meet in the case. The 
prosecution is under an- Act which is ofa 
very recent date and the litigants as well 
as the lawyers are not quite familiar with 
its provisions. In the whole of the record 
1 do not find any trace of the ingre- 
dients of the -offence with which the peti- 
tioners were charged under s. 8 I called 
upon the learned Advocate who epee 
for the Orown to indicate to me what the 
allegations of fact of the prosecution were. 
which constituted thé offence under s 8 
and he stated that the allegations were as 
follows : ae 
- (1) That" the petitioners did not pay ex- 
cise duty which was payable by them for 
December 1937 and for January 1937 ; and 
(2) that they- failed, to submit a retarn 
every month. I have, therefore; to consider 
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f these ingredients are established in this 
case. I should have pointed out that this 
mill started work from December 3, 1936. 
In order to see whether the petitioners 
evaded payment of duty in the manner 
suggested, itis necessary to consider the 
provisions under which the duty payable by 
the owner of a factory is assessed. By 
Art.5 of the, Sugar Excise Duty Order, 
1934, the owner of factory is required to 
eubmit tothe Collector a monthly return 
in Form B within 5 days after the close 
of each month and on receipt thereof 
the Collector shall, after satisfying himself 
in the manner provided in Art. 6, assess 
the duty payableon the sugar removed 
from the factory or used within its pre- 
mises. Ib is also provided therein that 
if the owner of a factory fails to submit a 
return, the Collector may make an assess- 
ment on such information:as may be 
available to him, the amount assessed 
Shall then be communicated tothe owner 
of the factory whoisrequired to pay it 
into the treasury by the end of the 
month following that for which the return 
was required to be made. In this case, 
as I have already stated, the factory 
starled working on December ë, 1936. 
Therefore, the petitionere were required 
tosubmit a return between January 1 
to 0, 1937, for the month of December 1936, 
and similarly the retun for the month of 
January 1937, was required to be made 
“between February 1 to 5, 1937. As no 
return was furnished, before the duty be- 
came payable, it had to be assessed by the 
Oollector and he assessed it on February 6, 
1937, by a summary order as stated already. 
Having assessed it, it became payable by the 
end of February, 1937. The scheme of the 
Act appears to contemplate that an assess- 
ment should be made for the duty payable 
on each. month’s return or transactions and 
does not appear to contemplate a combined 
assessment fora number of months. For 
instance iu the present case if the assess- 
ment of February 6, 1937, is taken in part 
to refer to the assessment of the duty pay- 
able for December, 1936, the amount assess- 
ed was payable “bythe end of the month 
following that for which the return wasre- 
quired to be made.”. The return was requir- 


ed to be made for December 1936, and, theres ’ 


fore,the amount assessed was impossible to 
be paid by the endof the menth following 
December 1936, that is, by the end of Janu- 
_ary 1937, because the order for assessment 
' itself was made on February 6, 1037. I 
would, therefore, construe the order of 
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assessment by the Collector as an assess- 
ment of the duty payable for the month of 
January 1937. The learned Advocate for 
the Orown suggested that inasmuch as the 
duty assessed by the Collector was not paid 
on February 28, 1937, but on March 1, 1937, 
the petitiongrs must be held to have evaded 
payment of this duty. Apart from the fact 
that a late payment of duty is not evading 
peyment of duty, I find on consulting the 
calendar that February 28, 1937, was a 
Sunday and, therefore, payment made on 
March 1, 1937, was in order and indeed it 
is not open to the Orown to take up this 
position when they accepted the pay- 
ment made on March 1, 1937, is the omission 
to file a return every .month as provided by 
Art.5 of the order evading payment of 
duty? The omission to file a return in 
Form B, in my opinion, cannot be held to 
be an evasion to pay the duty. The pro- 
secution has to establish other facts from 
which an inference could be drawn that 
the petitioners failed to file the return 
with the object of evading payment of 
the duty. Irepeat here thas the factory 
started work only in December, 1936, aud 
the duty had been assessed on the peti- 
tioners immediately after the expiry of 5 
days from the close of January, 1937, and 
they paid up the duty Assessed on them 
within the time fixed by law. When I turn 
to the judgment of the trial Court, the only 
finding which is contained therein on the 
matter now under cons:deration is 

“from the evidence of the Excise Officials it is 
established that they were evading payment of duty 
which 18 punishable under s 8 of the Sugar Excise 
Duty Act.” 


No facts are stated to establish the 
offence under s. 8. Similarly I have looked 
for in vain in the judgment of the learned 
Sessions Judge for any facts which would 
justify me in holding that the conviction 
unders. 8 of the Sugar Excise Duty Act. 
was correct. Atp. ll upon a careful read- 
ing of the judgment of the learned Sessions 
Judge, it appears that the learned Sessions 
Judge had in view that evasion of some 
sort occurred ‘before the notice was issued 
by the Collector on February 6, 1937. It 
would have been open to the Courts of. 
fact to draw an inference against the peti- 
tioners if they had found any facts and 
stated them inthe judgment as constituting 
the offence of evasion of payment of duty, 
but as already indicated, more than once . 
I donot find any statement of facts from 
which such an inference can be drawn 
and I refuse to investigate for myself in . 
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revision by burrowing into the record to 
find out any such fact which may be lurking 
here and there considering that the prose- 
cution is under a newly constituted Act and 
that the prosecuticn has been most careless 
in conducting the case. 5 

It was next suggested that the petitioners 
failed to submit a return every month as 
required by s. 5 of the Sugar Excise Duty 
Order and, therefore, they are guilty of the 
offence under sa, 8 of the Sugar Excise Duty 
Act. In my opinion, upon ths facts found 
it is clear that the petitioners, having failed 
to submit a retnrn’tothe Collector in Form 
B, are guilty cf the offence of failing to 
supply information which they were re- 
quired todo by Artt. 5 of the Sugar Excise 
Duty Order of 1934. It was also suggested 
that the petitioners failed to keep correct 
daily accounts in Form A as required by 
Art. 4 of the Sugar Excise Duty Order, but 
in my opinion, failure to keep correct -daily 
accounts is not failure to supply any infor- 
mation as is contemplated by s. 8 of the 
Sugar Excise Duty Act. In the result, I hold 
that the petitioners may be held to be 
guilty under s. 8 of the Sugar Excise Duty 
Act only because they have advittedly 
failed to submit to the Collector the monthly 
return on Form B forthe two months of 
December 1936, and January 1937. 

The petitioners have also been ecnvicted 
under Art.8 of the Sugar Excise Duty 
Order, 1934, “for failure to keep correct 
daily accounts” as required by Art. 4 
thereof. Jt was argued by the learned 
Advocate for the petitioners that the failure 
to keep any account is not a failure to 
keep a correct deily account within the 
meaning of the section but Iam unable to 
agree with this contention. In my opinion 
failure to keep any account is an offence 
punishable under Art. & The object of this 
provision is to force the owners of a factory 
to keep acorrect daily account. Unless an ac- 
count is kept, it is impcssible to say that it 
is correct of incorrect. The provisions of 
the Act would become nugatory if the 
owners of a factory kept no account at all 
and the result would be not only harass- 
ment tothe public by summary which may 
be unduly high but it. would also impose 
upon the public authorities enormous 
labour of finding out . from dubions 
sources and by adopting cnerous mea- 
sures the amount of sugar which is 
being manufactured and usedin or re- 
moved from a particular factory. The 
petitioners, therefore, have committed an 
offence under Art. 8 of the Sugar Excise 
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Duty Order of 1934 for failure to keep 
correct daily accounts. But it was argued 
by the learned Advocate for the petitioners 
that inasmuch asthe Oollector had com- 
posed the offences which are the subject 
of the present prosecution, the conviction 
ought to be set aside. Reliance was placed 
npon Art. 15 of the Bugar Excise Duty 
Order which runs as follows: ° 

‘"The Collector may accept from any person who 
18 reasonably suspected of having committed an 
offence under the Act or under this Order a 
sum of money not exceeding one thousand rupees 
in lieu of punishment for breach of any of the 
provisions of thie Order.” 

The language of this quotation makes if 
clear that the Collector has the power to 
accept a sum of money only in lieu of 
punishment for breach of any of the pros 
visions of the Order, but not of the Act. 
The question then is whether when the 
Collector called upon the petitioners to 
pay collectively a penalty for Rs. 300 for 
evading psymentof the duty which he 
assessed was he not then accepting Rs. 300 
in lieu of punishment for breach of pro- 
vision of Arts.4 and 5 of the Excise Duty 
Order? ‘The penalty exacted by the Collec- 
tor by theorder dated February 6, 1937, was 
a penalty imposed by him upon the duty 
assessed under s.9. There is no provis- 
jon in the Order or the Act which justifies 
the impcsition of the penalty under s. 15 
unless the duty payable after assessment 
is not paid within the time fixed (see 
s. 4 (1) of the Act). The imposition of 
the penalty of Re. 300, therefore, by the 
Collector can only be justified if it is taken 
to have been imposed by him 


“in lieuof punishment for breach of the provisions 
of Art. 4 of this order,” 


In my opinicn, therefore, the prosecution 
and conviction of the petitioners for breach. 
of the provision of Art. 4 of the Order was 
unjustified and the petitioners must be 
acquitted of the offences under Art. 8 of 
the Sugar Excise Duty Order, 1934, found- 
ed upon their failure to keep a correct 
daily account in Form A but the convic- 
tion of the petitioners must be maintained 
under s. 8of theSugar Excise Duty Act for 
their failure to submit a monthly retarn 
in Form B as provided by Art. 5, they 
having failed to supply information requir- 
ed bya rule made under the Act. . Under 
the circumstances the sentences of fines 
will be reduced to Rs. 50 for each accused. 
The petitioners will be entitled to refund 
of the balance of the fines, if paid. 

D. Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 578 of 1936 
. June 21, 1937 
CoSTELLO, Aa. O. J. AND EDGLEY, J. 
BASANTA KUMAR PAL AND OTHBRrRS 
~~—DEORBE:- HOLDRRS— APPELLANTS 


VETEUS 
BAZLEY RAHAMAN NASKAR 
—JUDGMENT-pDgBToR No. 22— 


RgSPONDENT 

Limitation Act (IX of 1°08), Sch. I, Art. 182—~ 
Decree for khas possession of land by ejecting defend- 
ant—Defendant allowed one month's time to vacate— 
Appeal by defendant rejected — Execution applica- 
tion— Limitation, whether runs from date of reject- 
ing appeal or from onemonth after such rejection— 
Article applicable. 

Plaintiff obtaineda desree in the following terms 
“The plaintifs title to the land mentioned in the 
schedule aboveis hereby declared andthe plaintiff 
will get khas possession by evicting the defendants, 
The defendants are allowed one month's time to 
vacate the land.” The defendants appealed but the 


appeal was rejected, court-fees not being paid The. 


plaintiff then applied for execution of the decree and 
contended that the period of limitation should be 
computed from one month after the order of the Ap- 
pellate Court rejecting the appeal, on the ground that 
that order itsalf amounted toa decree, and this bein 
the case,this decree embodied all theterms an 
conditions of the decree of the first Court ! 

Held, that one month's time allowed to the defen- 
dants to vacate was a temporary concession to the 
defendants which was entirely unconnected with the 
main provisions of the decree This concession was 
in effect nothing more than a temporary etay order 
(in the nature of an addendum tothe decree proper) 
which in the normal course must have expired within 
one month from the dateon which it was mede. The 
mere filing of the appeal by defendants cofld not in 
itself operate to stay the execution of the original 
decree. The rejection of the judgment-debtors’ ap- 
peal by the Appellate Court while having the effect 
of affirmme the first Oourt’s decree as such did not 
operate to revive the stay order added to the deores 
or togivethe defendants anynew concession ag 
regards the time within which they were to vacate 
the land. Therefore, that part of the first Court's 
desree which embodied the concession must be deem- 
edto have ceased to operate after the expiry ofa 
month from the date of the decree. The decresof 
the Appellate’ Court was actually executable on that 
date and hence no exemption of one month could be 
claimed. The Articleapplicable was Art. 183, Limita- 
tion Act and not Art. 181. Rameshwar Singh Bahadur 
v. Homeswar Singh (1) and Noor Ali Choudhuri v. 
Koni Meah (2), distinguished. 


- O. A. from the appellate order of the Ad- ` 


ditional District Judge, 24-Perganas, dated 
June 2, 1936. 

Mr. Phani: Bhusan Chakravarty, for the 
Appellants. 

Mr. Hamidul Huq, for the Respondent. 


Edgley, J.—In tbis case gn appeal has 
been preferred- against the decision of 


Mr. B. M. Mitra, Additional District Judge - 


of the 24-Perganas in which he held that 


the decree-holders’- application for the 


execution of a-certain decree was time- 
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barred. The decree-holders have appealed 
against this decision. It appears that the 
appellants obtained their decree on Febru- 
ary 19, 1930. The material portion of the 
decree of the first Court was in the follow- 
ing terms: ` 

Erho plaintiff's title to the land mentioned in the 
schedule above is hereby declared and the plaintiff 
will get khas possession by evicting the defendants. 
The defendants are allowed one months time 
to vacate the land. The plaintiff will take 
possession through Court with the help of œa 
Pleader Oommissioner who will deliver them posses- 
sion excluding the land on which the Masjid 
stands t 

It appears that after the decree had been 
obtained by the decree-holders on Febru- 
ary 19, 1930, there was an appeal by the 
judgment-debtor; but owing to the fact 
that the court-fees were not paid, this 
appeal was rejected with coets on September 
7, 1932. The main point urged by the 
learned Advocate for the appellants in this 
caga is that the order rejecting the 
judgment-debtor’s appeal on September 7, 
1932, itself amounted toa decree and, this 
being the case, this decree embodied all 
the terms and conditions of tha decree of 
the first Gcurt dated February 19, 1930. 
In these circumstances the learned Advocate 
contends that the period of limitation 
should run not from September 7, 1932, but 
from October 7, 1932,89 as to enable the 
decree-holders to benefit by the month's 
grace which had been allowed to judgment- 
debtor by the first Court. He further 
contends that this case is governed not by 
Art. 182, Limitation Act, but by Art. 181. 
In support of his contention, the learned 
Advocate has placed considerable reliance 
upon a decision ofthe J udicial Committee 
of the Privy Council in Rameshwar Singh 
Bahadur v. Homeswar Singh (1) which is to 
the effect that a decree which cannot be 
executed cannot be time barred and that 
when the Limitation Act prescribes three 
years from the date of a decrees or order 
as the period within which it must be. 
enforced, this refers to an order of 
decree made in such a form as to render it 
capable in the circumstances of being 
enforced. In view, however, of the circum. , 
stances of the case now before us, it dces not 
appear that the principle laid down by the 
Judicial Committee in the above cited case 
can have any application. hecause we are 
of opinion that the decree of the Appellate 
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Court dated September 7, 1932, was 
actually executable on that date and, this 
being the case, there can be no question of 
taking this decree out of the provisions of 
Art. 182, Limitation Act, and applying 
the provisions of the preceding Article, viz, 
Art. 181. 

We arrive at this conclusion by reason of 
a consideration of the terms of the decree 
of the first Court. That decree states clearly 
that the plaintifs will be entitledto get 
khas peaseesicn of the suit lande by evicting 
ihe defendants. 
the effect that the defendants are allowed 
one mcnth's time to vacate the land allows 
a” temporary concession tothe defendants, 
which is entirely unconnected with the 
main provisions of the decree. This con- 
cession was in effect nothing more than a 
temporary stay order (in the nature of an 
addendum to the decree proper) which, in 
the normal course, must have expired 
within one month from the date on which 
it was made. Ithas not been contended 
that when the judgment-debtor No. 22 filed 
his appeal, he obtained any further stay 
order. The mere filing of the appeal by 
him could notin itself operate to stay the 
execution of the original decree. It seems, 
therefore, only Icgical and reasonable to 
hold that the rejebtion of the judgment- 
deLtors’ appeal by the Appellate Oourt 
while having the effect of affirming the 
first Court’s decree as such did not operate 
to revive the stay order added to the decree 
or to give the defendants any new conces- 
sion as regards the time within which they 
were to vacate the land. Therefore, 
that part of the first Oourt’s decree 
which embodied the concession must be 
deemed to have ceased to operate after the 
expiry of a month from the date of the 
decree. 

Tte learned Advocate for the appellants 
sought to support his argument by refer- 
ring to a decision of this Court in Noor Ali 
Choudhuri v. Koni Meah (2) in which it 
was held that the terms of the trial Court's 
decree must be presumed to be in- 
corporated in the terms of the appellate 
decree. It appears, however, from the facts 
of that particular case that a decree for 
arrears of rent had been passed against 
the appellant, coupled with an order that jf 
the arrears so decreed were not’ paid’ 
within 15 days from the date of the 
decree, the appellant should be liable to 
ejectment from his holding. An appeal 


preferred by the defendant was dismissed- red 
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and within 15 days from that date he 
paid into Oourt the amount of the arrears 
of the decree, It was contended that this 
sum chould bave been paid by him within 
15 dave of the decree of the original Oourt, 
but this contention was overruled. It 
must. however, be observed from a 
consideration of that case that the defend- 
ant's liability or non-liability jo ejectment 
depended upon whether he paid the arrears 
due by him within a specified time and the 
time for paving these arrears was, therefore, 
an essential term ofthe decree. The facta, 
of another case Nam Narain Singh v. Lala- 
Raghunath Sahat (3) are similar. The facts’ 
of those two cases are Clearly distinguishable’ 
from those of the case now before us,and in , 
our opinion, they are of no material assis- ` 
tance to the appellants. In view of what is. 
stated ahove, the decision of the lower Court - 
must be affirmed and this appeal dismissed- 
with cos's. 

Costello, Ag © J.—I agree. 

g. Appeal dismissed. 

(3) 22 C 467. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 551 of 1935 
December 3, 1937 
Boss, J. 

A MERGIR—APPELLANT 
versus 


RAMBHAJAN — RESPONDENT 

C. P. Tenancy Act (XI of 1898), ss. 11, 13—Land- 
lord admitting two persons on land as co-sharers, 
giving right to uninterrupted possession upon their 
paying jointly whole rent—One of them dyang 
without heir—Landlord’s reversion cannot fall in, 
until rights of both are determined. 

Where an owner of property carves s lesser inter- 
est, such as a tenancy, out of his rights, the 
reversion remains in him, but when the rever- 
sion falls in, there is no transfer of title from the 
tenant to himself. He has retained to himself his 
title intact all thetime but his right to possession 
and to the exercise of certain other acta of owner- 
ship remains in abeyance until the lesser right 
which he has created in the land is determined. 
If then he chooses to place two persons on the land 
giving each aright to uninterrupted possession of 
the whole upon their paying him jointly the whole 
rent, his reversion cannot fall in until the‘rights of 
both have determined. It is nota question of sur 
vivorship as ordinarily understood, and is certainly 
not a question of the landlord, succeeding to the 
deceased tenant as his heir. The rule is not one of 
succession or ofsa transfer of title, but that the 
reversion falls in when the lesser interests carved 
out of the estate have determined. 

It is on this principle that one co-tenant is not 
allowed to surrender his undivided share in 8 hold- 
ing which has not been divided by metes and bounds. 
Annasa alias Mansaram v. Shankar Balaji (1), refer- 


to, 
S. 0. A. from the appellate decree of the 
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Gourtof the Additional District Judge, Bilas- 
pur, dated August 20,1935, in O. A. No. 49 A 
of 1935, confirming the decree of the Court 
of the Sub-Judge, Second Class, Janjgir, 
Ta April 23, 1935, in C. 8. No. 94-A of 
1934. 

Mr. V. V. Kelkar, for the Appellant. 

Mr. R. N. Padhye, for tte Respondent. 

Judgment.-—The plaintiff who is lambar- 
dar of tbe village in which the property 
in suit is situate sues for joint possession 
of an undivided half share in the plaint 
fields. It is admitted that these fields 
originally formed an occupancy holding of 
two persons Gurudin and the defendant 
Rambhajan, Gurudin died in April 1934, 
withcut leaving any person who could be 
his heir under the Tenancy Act. There- 
fore, the plaintiff sues for joint posses- 
sion of Gurudin’s undividcd half share as 
the ultimate reversioner under the law. It 
is admittedthat there has never been any 
division of the tenancy by metes and 
bounds. 

There is a dispute about the manner in 
which thesetenancy rights are acquired. 
The defendant's case is that they were 
jointly acquired, while the plaintiff states 
that Gurudin acquired the entire holding 
first and that Rambhajan was admitted 
as a co-shareron a later date. I cannot 
see that this makes any difference to the 
question now at issue. The new tenant 
could only have been introduced with the 
consent of all concerned. That means that 
there was a fresh contract in place of the 
old one. The old tenancy was determined 
by consent of the parties and a new letting 
of the two together tock its place. The 
law applicable will, therefore, be the same 
whether the two were originally let into 
possession at one and the same time or 
whether they came to acquire their rights 
one after the otheras D. W. No. 1 indi- 
cates. 


It is argued that s. 1l of the Tenancy 


Act shows that there can be no survivorship 
and that under s. 13 a landlord is the 
ultimate reversioner. Thérefore, it is 
stated that Gurudin’s undivided half share 
could not pass to his co-tenant Rambha- 
jan and that the landlord is entitled to pos- 
session, but this, in my opinion, miscon- 
ceives the real position. 

When an owner of property carves a 
lesser interest, such as a tendncy, out of 
his rights, the reversion, of course, re- 
mainsin him, but when the reversion 
falls in, there is no transfer of title 
from the tenant to himself, He has- 
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retained to himeelf his title intact all 
the time but his right to possession and 
to the exercise of certain other acts of 
ownership remains in abeyance until the 
lesser Tight which he has created in the 
land is determined. If then he chooses to 
place two persons on the land giving 
each a right to uninterrupted possession 
of the whole upon their paying him jointly 
the whole rent, his reversion cannot fall 
in until the rights of both have determin- 
ed. It is not a question of survivorship 
as ordinarily understocd, and is certainly 
not a question of the landlord, sneceed- 
ing tothe deceased tenant as his ‘heir. 
The rule, as I bave said, is not one of 
succession or of a transfer of title, but 
that the reversion falls in when the 
lesser interest carved out of the estate have’ 
determined. 

"It is on this principle that one co-tenant 
is not allowed to surrender his undivided 
share in a bolding which has not been 
divided by metes and bounds: Annasa 
alas Mansaram v. Shankar Balaji (D, 
Any other view would bring about thig 
absurd and anomalous legal position: A 
man who is the landlord of the whole 
would be entitled to demand the entire 
and undivided rent of the whole holding 
jointly from his own tenant and himself, 
and, in the event of it being not paid be 
entitled to evict his co-tenant and himself, 
He would be his own tenant—a position 
which is legally untenable. This is also 
the view in Nago Rao v. Alookhi (2) a case 
which is not unlike the present except 
that itis the other way round. 

The view taken by the Courts below is, 
therefore, correct and the appeal is dise 
missed with ccsts. 

8. Appeal dismissed. 

(1) SIN LR 62; 151 Ind. Oas. 525; A I R 1934 Nag, 
2371; T RN 61, 

(3) AIR 1927 Nag. 351; 104 Ind, Oas. 584. 





CALCUTTA HIGH COURT 
Oriminal Revision No. 1020 of 1937 
January 28, 1933 
HeNDBRRON AND KAUNDKAR, Jd. 
RASHTI GOPAL SAMUI AND ANOTHHR— 
AcoUsED—PRTITIONERS 
ve reus 
HARIDAS BAGDI~Opposits Party 

Oriminal Procedure Code (Act V of 1898), se. 346, 
350 (2)—Transfer of case under a 315—Magtstrate is 
bound to hold de novo trial — 8. 350 (3), interpreta- 


tion, 
Per Henderson, J.—Whon a case has been trans- 
ferred under the provisions of a. 346, Oriminal Pro- 


538 


e Magistrate is boundtohold a de 
sada eee cart from that the ordinary rule is 
chat the Magistrate, who tries the case, is to reoord 
the evidence and, unless an exception is definitely 
provided for by some statute, that ordinary provision 
should prevail. , TIEA - 

Per Khundkar, J, (concurring)—~1ne part o 


_ $30, Oriminal Procedure (ode, was 
cabs, (3) of vide that where proceedings have been 
stayed under s 346, the Magistrate by whom the case 
+g subsequently taken up 18 to hold a de novo trial, 
The only reasonable construction to put upon the 
second part of the sub-section would be to say that 
where proceedings have been submitted to a superior 
Magistrate under 5. 349, the accused may not insist 
upon A de novo trial. Tohold otherwise would be to 
render s. 349, sub-s. (2) of no effect. 

Mr. Debabrata Mukherjee, for the Peti- 
Ar. D. N. Bhattacharjee, for the Orown. 

Henderson, J.—This | Rule was issued 
calling upon the District Magistrate of 
Burdwan to show cause why the convic- 
tion of the petitioners and the sentences 
passed upon them should not be set aside. 
The Rule raises 8 question of general im- 
portance and it was directed that it should 
be heard by the Division Bench and that 
notice should be given to the Orown to 
appear. The facts of the case are these : 
The petitioners were pub on their trial 
before a Magistrate of the third class who 
recorded the evidence of the prosecution 
witnesses. The Magistrate then thought 
that the evidence disclosed saa offence 
which he was not competent to try and he 
sent the case, under the provisions of s. 346, 
Oriminal Procedure Code, to the Sub- 
Divisional Magistrate. It was then trans- 
ferred for trial toa Deputy Magistrate of 
the frst class. He did not start a de novo 
trial but went on with the proceedings 
from the stage which they had already 
reached. i i 
: It is now contended that when a case 
has been transferred uncer the provisions 
of 3. 346, the Magistrate 18 bound to hold 


a de novo trial. In our opinion that view 


ect. The learned Deputy Legal 
NDEN DEDET points ont to us the diffi- 
culty which is now involved in the inter- 
pretation of s. 390 owing to the latest 
amendment in subs. 2. But in our opinion 
that dces not afféct the plain meaning of 
the words: “Nothing in this section 
applies to cases in which proceedings have 
been stayed under s. 346. Altogether 
apart from that the ordinary rule is that 
the Magistrate, who tries the case, is to 
record the evidence and, unless an excep- 
tion is definitely provided for by some 
statute, that ordinary provision should, in 


our opinion, prevail. We accordingly make 
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this Rule absolute, set aside the orders of 
the Sessions Judge and the Magistrate and 
direct that the petitioners be re-tyied. 

Khundkar, J.—I agree. I only desire 
to add that sab-s. 2 of s. 350 divides itself 
very clearly intotwo parts. The first part 
of the sukesection refers to proceedings 
which have been stayed under s. 346. 
Manifestly, it relates to the* power given 
to a Magistrate by sub-s. (1) of 8. 350 of 
acting upon evidence recorded either 
wholly or partly by his predecessors. I 
think, itis abundantly clear that the first 
part ofsub-s (2) was intended to provide 
that where proceedings had been stayed 
under s. 346 the Magistrate by whom the 
case is subsequently taken up is to hold 
a denovo trial. With regard to the second 
part of sub-s. 2 which came into existence 
as aresult of the amendment of 1923,:- I 
am not surejthat it does not refer exclu- 
sively to the provisions of Proviso (a) of 
s. 350. It seems to me that the only rea- 
sonable construction to put upon the second 
part of the sub section would be to say 
that where proceedings have been submit- 
ted io a superior Magistrate under s. 349, 
the accused may notinsist upon a de novo 
trial. To hold otherwise would be to render 
s. 349, subes. (2) cf no effect. 

S. Rule made absolute. 





e LAHORE HIGH COURT 
Letters Patent Appeal No. 147 cf 1936 
February 4, 1937 
ADDISON AND Din MorAMMAD, JJ. 
SAWAN KAM AND ANOTHER— 

A PPRLLANTS 
VE TBUGH 
FATEH OBAND AND GTHERS-— 
RESPONDENTS 

Provincial Insolvency Act (V of 1820), s 53— 
Insolvent challenging genuineness of transactton— 
Transjeree must prove good faith and also valuable 
consideration—-Production of account-books unattended 
by disinterested statement, if enough. 

When the genuineness of a transaction is chal- 
lenged even by the insolvent, the duty is cast upon 
the transferee then to defend his transfer on both 

rounds that are mentioned in s 53, Provincial 
Tnenlveriee Act, and the burden,{therefore, shifta on 
to him to establish not only good faith but valuable 
consideration This he can only establish if he leads 
unimpeachable evidence to prove that prior to the 
transaction impugned, any debts were due to him 
from the insolvent and that he was not merely 
sheltering the property for the insolvent'’s benefit as 
against his borta fide creditors. Mere production of 
books of account, unattended by any disinterested 
statement to the effect that the accounts were 
genuine or that the sums covered by the accounts were 
actually advanced to the insolvent, would not 
be enough to discharge the onas. - 
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L. P. A. from the judgment of Mr. Justice 
Jai Lal, dated October 7, 1936. 

Mr, Hasgopal, for the Appellants. 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. i 

Din Mohammad, J.—Kirpa Ram was 
adjudged insolvent on the petition of two 
of his creditors, Sawan Ram and Ohaman 
Ram. The aèt of insolvency, which was 
alleged against him, was the execution of 
a mortgage deed in favour of one Fateh 
Ohand who is related to Kirpa Ram. A 
few months prior to this mortgage, Kirpa 
Ram had already mortgaged the same 
property to Fateh Ohand for Rs. 5,000. 
After adjudication, the two petitioning 
creditors submitted two applications to 
the District Judge, praying for the annul- 
ment of two mortgage deeds on the 
greund that they were tainted with collu- 
sion and fraud. The - District Judge 
accepted both the applications and an- 
nulled the first mortgage under s. 53 and 
the second mortgage under s. 54, Provin- 
cial Insolvency Act. Fateh Chand appealed 
to this Oourt and his appeal came on for 
hearing before Jai Lal, J. Unfortunately 
the list of creditors submitted by Kirpa 
Ram was misrepresented to him as the 
list put in by the petitioning creditors 
themselves and, mainly influenced by the 
fact that the creditors had themselves 
admitted the existence cf the mortgage 
debts in favour of Fateh Chand, he 
allowed the appeal so far as the first 
mortgage was concerned. Hence this 
Letters Patent Appeal. It is admitted 
before us that there is no list on the 
record which was submitted by the peti- 
tioning creditors enumerating the debts of 
the insolvent, and that the only list on 
the record ie the one which was submitted 
by the insolvent himself. We consider, 


therefore, that the judgment of Jai Lal, J. 


loses its effect altogether on account of this 
mistake having crept in inadvertently in his 
judgment. We are, therefore, forced to fall 
back upon the decision of the District Judge 
and to determine whetner there are any 
reasons to differ from the conclusions arrived 
at-by him. 

After hearing Counsel on both sides, we 
have come to the conclusion that there is 
ample material on the record to establish 
that the transfer in question was not 
made in good faith and for Valuable con- 
sideration. The District- Judge has dis- 
cussed all the circumstnnces at length 
which throw doubt on the genuineness of 
the transaction and we need not cover 
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the same ground over again. Suffice it to 
gay that the relationship of the insolvent 
with Fateh Ohand taken along with the 
fact that the insolvent did not produce 
any books of account evidencing the debt 
transactions as well as the fact that the 
books of Fateh Chand were produced ata 
very late stage and his account was not of 
such a nature as could not be fabricated 
at any time, leaves no doubt in our mind 
that the transaction could not be upheld 
against the insolvent’s creditors. It is also 
significant that the part played by tke 
insolvent throughout the trial was such 
as would evidently lay him open to the 
charge of unreliability. At the earlier 
stage of the case he supported Fateh 
Ohand, but towards the end he joined 
hands with the petitioning creditors to 
wriggle out of this transaction. He stated 
that he had not received any amount from 
the mortgagee and that he did not owe 
him any debts at all and that he had 
laced his signatures on the mortgagee’s 
Socks of account all at the same time and 
on the same day. Besides, there is no 
independent evidence on the record to 
prove that any amount was due from the 
insolvent to the mortgagee. In our view 
when the genuineness of a transaction is 
challenged in such circumstances, the duty 
is cast upon the transferee then to defend 
hia transfer on both grounds that are 
mentioned in s. 53 and the burden, there- 
fore, shifts on to him to establish not only 
gcod faith but valuable consideration. This 
he ein only establish if he leads unim- 
peachable evidence to prove that prior to 
the transaction impugned, any debts were 
due to him from the insolvent and that he 
was not merely sheltering the property 
for the insolvent’s benefit as against his 
bona fide creditors. Mere production of 
books of account, unattended by any dis- 
interested statement to the effect that the 
accounts were genuine or that tho sums 
covered by the accounts were actually 
advanced to the insolvent, would not, in 
our view, be enough to discharge the onus 
indicated above. We accordingly hold 
that the transfer in question was notin 
good faith and for valuable consideration 
and on this ground we allow the appeal 
and affirm the decision of the District 
Judge, annulling the transaction. The 
appellants will get their costs from the 
contesting respondents before us, 
D. Appeal allowed. 
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, ‘BOMBAY HIGH COURT 
Second Oivil Appeal No. 107 of 1934 
October 6, 1937 
RANGNBKAR, d. 
SOMABHAI NARANBHAT PATEL 
— DBFRNDANT ~APPRLLANT 


versus 
KALYANBHAI KASHIBHAI PATEL 


— PLAIntise—RgsPonpEN 
Promissory note-—Loan and promissory note— 
Promissory note inadmissible for not being properly 
stamped—~Suit on original consideration, maintain- 
ability—Loan, whether should be anterior or simul- 
taneous with promissory note—KEvidence Act (I of 
1878), 8. 91. 

In a case ofa losn and a promissory note, the 
latter being inadmissible in evidence being not 
properly stamped, 8 suit of the original considera- 
tion can be maintained. Whether the loan was 
anterior or simultaneous with the promissory note, 
ig immaterial, If there is a loan, it does not matter 
whether the promissory note is taken at the time or 
at some later time. It isthe loan which constitutes 
the cause of action and gives rise to itand it is 
separate from the note itself, and the fact ofa loan 
can never bea term of the contract conthined in the 
promissory note, and, therefore, itis open toa person 
to prove that there was a loan independently of 
s. 91, Evidence Act. Sheikh Akbar v. Sheikh Khan 
(1) and Krishnajt v. Ramal (2), relied on. 

S. O. A. from the decision of the District 
Judge, Nadiad, in Appeal No. 73 of 1932. 

Mr. H. D. Thakor, for the Appellant. 


Mr. M. M. Thakor, for the Respondeni 


. Judgment.—This casehas been exhaus- 
tively argued by Mr. Thakor, but notwith- 
s anding his argument, I am satisied that 
the appeal must fail. The facts are that the 
plaintiff brought a suit to recover Rs 500 
and interest due thereon, alleging that he 
had lent that sum to the defendant on 
April 25, 1931. The defendant, by his writ- 
ten statement, admitted that he had receiv- 
ed from the plaintiff the sum of Rs. 500 on 
the day in question. But he pleaded that 
that sum was paid to him in order to be 


paid over to a certain person on behalf of. 


the plaintiff. He further pleaded that he 
had passed, at the time of the loan, a pro- 
missory note, and that the loan end the 


promissory note formed the same transaction . 


and that the promissory note was not pro- 
perly stamped. He contended that, under 


these circumstances, the promissory note. 
was not admissible in evidence and the. 


whole suit must fail. The trial Court dis- 


believed the defendant, as regards the 


first defence, on the merits, and held that 


the defendant had received Rs. 500, from , 
But the learned trial, 


the plaintiff as a loan. 
Judge came tothe conclusion that as the 
loan and the promissory note formed the 
same transaction, that is to say, the loan 
was made simultaneously with the execu- 
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tion of the promissory note, and as the 
promissory note was not properly stamped 
and, therefore, inadmissible in evidence, it 
was not open tothe plaintiff to sustain the 
suit against the defendant ; and he, there- 
fore, dismissed the suit. The plaintiff appeal- 
ed to the District Judge of Kaira. The learn- 
ed District Judge raised the following issue : 

“Whether the plaintiff is entitled _ to sue on the 
factam of consideration, quite apart from the promis- 
sory Rote which is inadmissible in evidence for want’ 
of stamp, and obtain relief ?” 

The learned Judge found that issue in 
the affirmative, reversed the decree ot the 
trial Oourt and passed a decree in favour of 
the plaintiff. It is from that judgment that 
the present sccond appeal is taken, and the 
question is, whether in the circumstances, 
it was open to the respondent to bring a 
suit on the original consideration, and whe- 
ther the decree made by the lower Appel- 
late Courtis right. Now, it is clearly estab- 
lished by authorities, to which no reference 
is necessary, that when a negotiable instru- 
ment is not duly stamped, secondary evi- 
dence to prove the contents of the insiru- 
ment is not admissible, and thatis because 
to allow secondary evidence of the terms of 
a contract, which requires to be properly 
stamped, would be contrary to the policy 
of the law as contained in the Stamp Act 
having regard to the clear and explicit 
linguage of s. 35, Stamp Act. The question, 
however, is, where there is a promissory note 


not duly stamped and, therefore, not admis-. 


siblein evidence, whether a suit will lie on 
the original consideration. I quite agree 
with the learned Advocate of the appellant 
that the decisions on this point are conflict- 
ing and that, if Lmay say so respectfully, is 
because the true principles are not always 
borne in mind in deciding such cases. The 
leading case on the subject is Sheikh Akbar 


v. Sheikh Khan (1) and the question which. 


arisesin the present appeal has been fully 
discussed by Garth, O. J. in that case. He 
laid down two propositions. 
(p. 259%) : 

“When a cause of action for money is once com- 
plete in itself, whether for goods sold, or for money 
ent, or for any o 
gives a bill or note to the creditor for 
ths money ata future timo, the creditor, if the bill 
or note is not paid at maturity, may always, es a 
rule, sue for the original consideration, provided that 
he has not endorsed or lost or parted with 
or note, under sach circumstances as to make the 
debtor liable upon it to some third In such 


cases the bill ore note is said to betaken by the cre- . 


ditor on account of the debt, and if it is not paid 


at maturity, the creditor may disregard the bill or - 


note and sue for the original consideration.” 
(1) 70 268; 8C LR 528. 
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The second proposition the learned Chief 
Justice laid down was in these terms (p. 260*): 

“But when the original cause of action is the bill 
or note itself, and does not exist independently of 
it, as for instance, when in consideration of A de- 
positing money with B, B contracts by a promissory 
note to re-psy it with interest at six months’ date, 
here there is no cause of action for money lent, or 
otherwise than upon the note itself, because the de- 
posit is made upon theterms contained in the note, 
and no other. such a case the note 1s the only coun- 
tract between the parties, and if for want of a proper 
stamp or some other reason thenote is not admissible 
in evidence, the creditor must lose his money.” 

It is the second proposition which has 
not been properly understocd in some of 
the decisions on this question and that has 
been pointed out by Sir Lawrence Jenkins 
in Krishnaji v. Rajmal (2). The case of a 
loan of money falls under the first proposi- 
tion. Itis said that the independent cause 
of action must be antecedent in time to 
the nole and this principle has been laid 
down because of the word “then” in the 
first proposition in Shetkh Akbar v. Sheikh 
Khan (1). In my opinion, however, the 
principle is unsustainable. If there is a loan, 
it does not matter whether the promissory 
note is taken at the time or at scme later 
time. lt isthe loan which constitutes the 
cause of action, and gives rise to it, and it 
is separate from the note itself, and the 
fact of a loan can never be a term of the 
contract contained in the promissory note 
and, therefore, it is open to a person to 
prove that there was a loan independently 
of s. 91, Evidence Act. All the High Courts 
in India seem to be agreed that if the 
independent cause of acticn is antecedent 
tothe making of the promissory note, then 
there is nothing to prevent the creditor from 
maintaining a suit on the original cause of 
action. Butthere isa conflict of judicial 
opinion when the loan and the promissory 
note are simultaneous. All the High Courts 
except the Madras and Allahabad High 
Oourts are ugreed that the position would 
be the same, whether the loan is anterior to 
the promissory note, or they are simultane- 
ous, and hold that a suit on the original 
consideration will lie. In Lahore the posi- 
tion does not appear to be clear. I am not 
concerned with the other High Courts. This 
Oourt has always held that a suit can lie on 
the original consideration even if the loan 
and the promisscry note formed part of the 
same transaction. The leading case is 
Krishnaji v. Rajmal (2), where the learned 
Chief Justice observes at p. 362* as follows : 

“Stated generally, it may be said that the holder of 
(2) 24 B 360; 2 Bom. L R 3. 
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a bill or note, which is defective and inadmissible 
in evidence for want of a stamp, may still sue on 
the consideration the person to whom he gave it, 
though he cannot use the bill in support of his suit.” 

‘This was a case ofa hundi, and dealing 
with it, the learned Chief Justice observed 
(p. 3644) : 

“It is perfectly true that the terms of the con- 
tract contained inthe Aundi can, apartfrom the con- 
ditions which permit secondary evidence, only be 
proved by the hundt, but this does not prevent proof 
ofthe loan independently of the note. Inthe view, 
therefore, that I take ofthe law, the plaintiff is en- 
titled to a deoree, for there is no dispute that there 
was an advance 0f money by way of loan, and that it 
still remains unpaid,” i 

It seems to -me, on principle, the distinc- 
tion made by some of the cases is unsus- 
tainable. As I have pointed out, if there 
is a loan, that itself gives a cause of action, 
and the fact that there is a loan, cannot be 
It does not, there- 
fore, matter whether the loan was made at 
the same time as the document, which is 
the evidence of it, and the document is not 
properly stamped and, therefore, inadmis- 
sible in evidence. Supposing the loan is 
made at 10 o'clock, and parties separate and 
five minutes after that the creditor comes 
to the debtor and says “I want a’ promissory 
note”, and the cebtor executes a promissory 
note, then it can be said that the loan was 
independent of the promissory note. Bat if 
the loan is made atten o'clock, and exactly 
at ten o'clock the promissory note is taken, 
then it is said that it is a simultaneous 
transaction and, therefore, if you cannot sue 
on the promissory note, because it is not 
properly stamped then your suit must fail, 


-as both formed part of the same transaction. 


Iam unable to appreciate the distinction. 
Apart from this, it seems to me that in this 
case,no such question arises. Here, the suit 
was brought on the original cause of action. 
True that it transpired in the case that 
there was a promissory note, which was 
not duly stamped, given by the debtor to 
the creditor. But the debtor admitted the 
loan. I have referred to the actual admis- 
sicn made by him. It is true that, as 
argued by Mr. Thakor, the admission must 
be considered as a whole. But the admis: 
si-n was this, that he had received Rg. 500 
from the plaintiff, but he said that the pay- 
ment was made because he had to hand 
over that sum on behalf of the plaintiff to 
athird party. That allegation, however, 
was held to be false. It must follow, there- 
fore, that the plaintiff paid Rs. 500 to the 
defendant. It is not the defendant's case 
that it was a gift, and in the absence of 
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any other allegation made by the defend- 
‘aut, the receipt of Rs. 500 constituted a 
debt, and the debt remains unpaid. In my 
Opinion, there are no merits in this case, 
and I think the view taken by the learned 
District Judge is correct, and the appeal 
must be dismissed with costs. 
D, Appeal dismissed. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 1712 of 1935 
February 5, 1937 
Tag ORAND, J. 

KAHN] RAM —Deranpant —APPRLLANT 
Versus 
MOLAR—PLAINTIFE AND OTHERS— 
DEFENDANTS —RRSPONDBENTS 
_ Custom (Punjab)—Succession —Collaterals—Aggar- 
wal Mahajans of Rohtak District—Nephew, if can 
succeed with uncle to property of deceased sonless 
mE no doubt true thatthe Mitakshara does not 
recognize right of representation in succession 
amongst collateral heirs, but this rule ofJaw has 
been modified by custom among Aggarwal Mahajaus 
in Rohtak District generally as well as in the 
neighbouring Districts, this right has been recogniz- 
ed for a long time and nephews are allowed to 
succeed with their uncles to the property of a deceas- 
ed sonless uncle. Arudhia Pershad v. Dwarka Das 

(1) and Kanhya Lal v. Ktshna (2), relied on. 

5. ©. A. fromethe decree of the District 
Judge, Karnal, dated May 2, 1935. 

Mr. F.C. Mutal, for the Appellant. 

Mr. Tek Chand, for Respondent No. 1. 

Judgment.—The dispute in this case 
relates to the property of one Harkishen, 
an Aggarwal Mahajan of Mauza Jasia, 
Tehsil and District Rohtak, who died with- 
out wife or issue in 1927. Mutation of his 
agricultural land was effected in favour of 
Kahni Ram, defendant No. 1, one of his 
collaterals. It is alleged that Kahni Ram also 
took possession of a pacca house, a kacha 
shop and certain outstandings belonging 
to tha deceased. In 1929 Molar, plaintiff- 
respondent, instituted a suit for possession 
by partition of 1/{8th share of the land, the 
house and the shop of the deceased, and 
also asking foran account of the out- 
standings. He alleged that he was a 
collateral of the deceased entitled to suc- 
ceed long with Kahni Ram and other 
defendants. Kahni Ram resisted the suit 
on various grounds, one of which was that 
according to the pedigree, as propounded 
by the plaintif, he was not entitled to 
succeed in the presence of Kahni Ram as 
the plaintiff's father, who was related to 
Harkishen, deceased, in the same degree 
as Kahni Ram, had pre-deceased Harkishen 
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and under Hindu Law, which governed 
the parties,there was noright of represen- 
tation in succession amongst collateral 
heirs. It was also pleaded by the defen- 
dant that the property in dispute did not - 
belong to Harkishen. In reply the 
Plaintiff alleged that among the Aggarwal 


- Banias of Rohtak, and the neighbouring 


districts strict Hindu Lawonthe point had 
been modified by custom, under which 
representation was allowed amongst colla- 
teral heirs. 

The trial Judge found in favour of the 
plaintiff on both points holding that among 
Aggarwal Mahajans of Rohtak District, 
Hindu Law had been modified by custom 
so thatrepresentation was allowed amongst - 
collateral heirs. He also held that the 
agricultural land, the house and the shop 
had been proved to be the property of 
the deceased and further that the defen- 
dant Kahni Ram was bound to render 
account of the outstandings of the deceased 
which had come in his possession. He 
accordingly granted the plaintiff a decree 
for possession of 1/18th of the properiy in 
dispute and ordered an account to be 
taken of the outstandings. The defendant 
appealed tothe District Judge, who affirmed 
the finding of the trial Oourt on the 
question of custom, but found that it had 
not been provedthat the shop in dispute 
belonged to the deceased or that he had 
left any ontstandings which had come 
in the “hands of the contesting defendant. 
He accordingly upheld the decree of the 
trial Court, granting the plaintiff possession 
of 1/18th of the agricultural land and the 
pacca house in dispute but dismissed the 
suit relating tothe shop and for rendition 
of account of the outstandings. On an 
application by the defendant, the learned 
Judge granted a certificate under s. 41 (3), 
Punjab Courts Act, for a second appeal 
to this Court on the questicn of custom 
involved, namely whether a right of. 
succession by representation existed among 
the Mahajans of Mauza Jasia, Tahsil 
Rohtak. 

The defendant Kahni Ram has according- 
ly come in second appeal praying that 
the suit be dismissed in its entirely. The 
Plaintiff has filed crogs-objections asking 
for a decree for posgession of 1/18th share 
in the shop and for an account of the 
outstandings, being ordered. The main 
question involved is that of custom, and 
on that point, after hearing Oounsel and 
examining the record, I have no doubt that 
the decision of the Courts below is correct, 
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. It is no doubt true that the Mitakshara 
does not recognizre right of presentation In 
succession amongst collateral heirs, but 
there is ‘convincing evidence on the record 
that among Aggarwal Mahajans of this par- 
ticular village, and in Rohtak district gener- 
ally as well as in the neighbouring districts, 
this right has been recognized for a long 
time. In the village itself we have three 
instances proved by mutations and oral 
evidence, where strict Hindu Law was not 
followed and nephews were allowed to 
succeed with their uncles to the property of 
a deceased sonless uncle. These instances 
are: (1) Ex. P. G. relating to the estate of 
Ram Sarup of Mauza Jasia: (2) Ex. P. H. 
relating to the estate of Mutsadi Lal, on 
whose death his property was divided 
equally among his brothers widow and 
predeceased brother's sons, and (3) Ex. P. 
1, ‘which shows that on the death of 
Musammai Ram Kaur, widow of Daulat, the 
descendants of Daulat’s brothers succeeded 
in equal shares, some of whom were the 
sons of a predeceased brother's sons or 
nephew. 

In addition to these instances from this 
village, there are three other instances from 
Rohtak District as follows: (4) Ex. P. L, 
relating to the estate of Jawahar Mahajan 
of Mauza Khar Sati, Tehsil Rohtak: (5) Ex. 
P.J. relating to succession to the property 
of Gogan Mahajan of Mauza Mahara, 
Tehsil Gohana, District Rohtak, and (6) 
Ex. P. K. relating tothe estate of Devatia 
Mahajan of Mauza Pithal Pallu, Tehsil 
Gohana. 

In all these cases the right of repre- 
sentation was recognized. As against all 
this, not a single instance has been proved 
by the defendant-appejlant in which suc- 
cession went strictly according to Hindu 
Law among the Mahajans of this village 
or any other place in the Rohtak District. 
The learned Counsel referred me to the 
judgment of Maulvi Ghulam Hassan, 
Munsif, dated July 10, 1918, which was a 
case among Aggarwal Banias of Rohtak 
town. In that case, the plaintiff had failed 
to prove his relationship with the deceased, 
and the suit failed on this ground. The 
learned Munsif, however, observed that 
even if the alleged pedigree table had 
been proved, the plaintiff in that case 
would. still be not entitled to succeeed, as 
the right of representation was mot allowed 
by Hindu Law, by which the parties were 
governed. It is obvious that this obtter 
dictum, which was wholly unnecessary for 
the decision of the case and which did not 
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consider the evidence bearing on the point, 
isof no value whatever as indicating the 
rule of succession actually prevailing 
among the Aggarwal Mahajansof Rohtak 
tuwnor district. Before concluding, a re- 
ference may be made to two reported 
judicial decisions, Adjudhia Pershad v. 
Dwarka Das (1), and Kanhya Lal v. Krishna 
(2), in which after lengthy enquiry, it was 
found that the right of representation 
existed in succession amongst collateral 
heirs of Aggarwal Mahajans of the adjoin- 
ing districts of Karnal and Gurgaon. I 
hold, therefore, that the evidence on the 
record is quite sufficient to establish the 
custom alleged in derogation of the strict 
rules of the Mitakshara. No other point 
was urgedin the appeal which fails and 
must be dismissed with ccsts. 

The cross-objections attack the finding 
of the learned District Judge that the shop in 
dispute has not been pruved to be the pro- 
perty of Harkishen, deceased, nor has it 
been proved that any outstandiogs of bis 
came into the hands of Kahn: Ram, 
defendant-appellant. These are finding 
of facts based on a consideration of the 
evidence and nothing has been urged by 
Qounsel for the respondents which would 
justify interference in second appeal. ‘Lhe 
cross-objections also fail and are dismissed 
with costs. 

Appeal dismissed. 


D. 
(1) 72 B R 1282, 
(2) 39 P R 1884. 
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MADRAS HIGH COURT 
Civil Petition No, 417 of 1936 
d 


an. 
Oivil Application No. 246 of 1937 
August 9, 1937 
WADSWORTH, J. 
OFFICIAL ASSIGNEE, MADRAS— 
PETITIONER 
versus 
P. SURYAKANTHAMMAL AND ANOTHER 
— RABPONDENTS 
In the matter of B. G. SUNDARAM NAIDU 
—JNSOLVANT 
Presidency Towns Insolvency Act (III of 1909), 
s3. 58 (5), "33 (4)— Agent of insolvent obstructing 
realization of wnsolvent's property at his instigation 
— 1 can be punished Jor contempt under sections. 
he provisions of s, 33, sub-s (4), Presidency Towns 
Insolvency Act, cannot be extended so as to enable 
the Court to punish for contempt any agent of an 
insolvent who at the instigation of the insolvent 
obstructs the realization of the insolvent's pio- 
perty. Nor does s. 58 (5) cover such a case. 
Mr. A. C. Nataraja Atyar, for the Res- 


pondents. 


~ 
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Judgment.— This is an application arise I must dismiss the application. In the 


ing out of the sale of a house which 
the property of the insolvent. After the 
- pale there was considerable trouble in 
- getting the insolvent to quitthe premises. 


. He made a show of handing over the pre- . 


mises, but then, after the purchaser had 
got into possession of the upper storey, he 
- with his family squatted in the lower 
_ptorey. Oontempt proceedings were taken 
against the insolvent who contended that 
. the occupants of the lower-storey of the 


house were not under his power, that his ' 


That 
and he was 


wife was out of his control and 80 on. 
contention was negatived 


committed to jail and the order was con- . 


firmed on appeal. He has served the 
period for which his detention was ordered, 
but his wife continues to squat in those 
, premises. í 
I bave no doubt as a matter of fact that 
the wife is acting under the instigation 
of her husband, the insolvent, though she 
denies that she has anything to do with 
her husband at present. But the question 
ig whether this Court can evict the wife, 
‘the presumed agent of the insolvent, by 
taking contempt proceedings against her, 
the contempli proceedings against the 
insolvent bimscli having failed to achieve 
their object. ‘THcieis no provision under 
the Presidency ‘l'owns Insolvency Act 
enabling contempt proceedings against an 
agent, so far as 1 am aware, except s. od, 
sub-s. (5), which is 1a terms restricted to 
a refusal of an agent to hand over money 
and securities belonging to the insolvent, 
This certainly cannot cover the persis» 
tence by an sgent of the insolvent in 
obstructing the delivery of immovable 
property. The insolvent himself is punish- 
able by contempt proceedings by virtue 
of the provisions of s. 33, sub-s, (4). I am 
very. uoubtful indeed whether that provi- 
sion of law can be extended so as to 
enable the Court to punish for contempt 
an agent of an insolvent who at the 
instigation of the insolvent obstructs the 
realization of the insolvent'’s property. No 
doubt the Court can treat the insolvent as 
- in contempt when he instigates an agent 
to do that which the law prohibits him 
from doing himself. Such action has 
already been taken in this case. It would, 
to my mind, be an undesirable and unwar- 
ranted extension of the powers given to 
the Court to take against the alleged 
agent contempt proceedings which the law 
only expressly warrants against the insol- 


vent himself. In this view of the law ` 


was 


circumstances of the case I 
as to costs. 
N.S. 


make no order 


Application dtsmisse d. 
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LAHORE HIGH COURT 
Oriminal Revision Petition No. 769 of 1937 
September 6, 1937 
JAI Liat, J. 
NARU RAM—Convior —PBTITIONER 
VETSUB 
EXECUTIVE OFFICER, CANTONMENT 
BOARD, MULTAN CANTONMENT— 
RESPONDENT 
Cantonments Act (II of 1934), ss. 210 (g), 213— 


, Notice served on person prohibiting him from selling 
` Frutt in cantonment area— On representation he allow- 


ed to continue businsss—He applying for license but not 
paying prescribed fee—No issue of license—Summary 
trial and conviction—Oonviction held could nòt be 
interfered in reviston—Case held ought not to have 
been tried summarily. 

. WhentheCantonment Authority first served a 
notice upon certain person prohibiting him from 
seg fruit in his shopin cantonment area, he repre- 
sented to the Authority thathe had been carrying on 
business for 50 or 60 years, whereupon, he was allow- 
ed to continue his business. Whether the Canton- 
ment Authority 1equired himthen totake outa 
license or not, was not clear but he subsequently 
appliedto the Cantonment Authority for a license. 
The person did not pay the prescribed fee for the 


‘license and therefore no license was issued to him. 


He was tried summarily and convicted under as. 210 
(g) and 213 of the Cantonments Act; f 

Held, that the person could not take advantage of 
8, 210 (3) owing to his own conduct in applying for a 
license and not taking it out subsequently and his 
conviction could not be interfered with in revi- 
sion. 


Held, also that this was not a case which should 
have bean tried summarily by the Magistrate as the 
question of compensation might have arisen under 
certain contingencies and it would have been dift- 
cult to ascertain 16 without sufficient record. 

Or. R. P. from an order of the District 
Magistrate, Multan, dated April, 10 1937. 

Mr. Kahan Chand for Mr. M. L. Sachdeva, 
for the Petitioner. 

Messrs. Muhammad Monir, Assistant Ad- 
vocate-General and Chuni Lal Vohra, for 
the Respondent. i 

Order.—This is a petition for revision 
by Naru Ram against his conviction by a 
Magistrate of the First Olass with enhanced 
powers under s. 30, Oriminal Proceduré 
Code, under ss. 213 and 210 (1) (9), Oan- 
tonments Act. The petitioner has been sen- 
tenced to a fine of Rs. 5 on convictién, The 
offence charged aganist him is that he has 
been selling fruit within the limits of Oané 
tonment of Multan without a license. 5 

The objection of the petitioner is that 
he has been carrying on business in thé 


1938 


shop in question for 50 or 60 years and 
therefore does not need a license. In this 
contention. he is obviously wrong because 
s. 210 (3) provides that no person who 


was, ab the commencement of the VCanton- . 


ments Act of 1924, carrying on his trade, 
calling or occupation in. any part of a 
Oantonment, shall be bound toapply for a 
licence for cdrrying on such trade, or 
occupation in that part until he has 
received from the Cantonment ” authority 
not less than three months’ notice in writ- 
ing of his obligation to doso, and if the 
Oantonment Authority refuses to grant 
him a license, it shall pay compensation 
for any loss incurred by reason. of such 
refusal. It appears that when the Con- 
tonment 
upon him prohibiting him from selling 
fruit in the shop in question, the petitioner 
represented to the Authority that he had 
been carrying on business for 50 or 60 years 
whereupon he was allowed tocontinue his 
business, Whether the Uantonment Autho- 
rity required him then to take out a license 
or not, 18 not clear but it- does appear that 
in May 1936 the petitioner applied to the 
OQantonment Authority for a Lucense. I am 
informed by the learned Assistant Advo- 
cate-General that the Cantonment Autho- 
rity was and 1s prepared to grant the 
license but. the petitioner has not paid. the 
prescribed fee for.the license and therefore 
no license has been issued to him, Under, 
the circumstances, it ig. doubtiul, whether 
sub-s. (3) of. s. 210, Oantonments Act, can 
be taken advantage of by the petitioner 
owing to his own conduct in applying for a 
license and not taking it out subsequently. 
It is not denied. by the learned ‘Counsel for 
the Orown thatif, under the circumstances 
tne Oantonment Authority refuses to grant 
a license to the petitioner, it shall be 
bound to pay: compensation to him. : 

_ I am not, therefore, prepared to interfere 
on revision with .the conviction of the 
petitioner or with the sentence. ‘The whole 
trouble has been invited by the petitioner 
first by applying for a license and then not 
taking it out on payment of. the prescribed 
fee. Atthe same time I wish to remark 
that this is not a case which should have 
been tried summarily by the Magistrate. 
As I have already stated above the ques- 
tion of compensation might ,have arisen 
under certain Contingencies and but for the 


fact that the tacts ot this case are stated . 


in the written statement of the accused 
and have been supplemented before me by 
ihe information «supplied by the learned 
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Assistant Advocate-General, it would have 
been: difficult to ascertain them on the 
present record. With these remarks I dis- 
miss the petition. Pa te 

B. Petition dismissed. 





LAHORE HIGH. COURT 
Oriminal Revision No. 1276 of 1937 
l November 30, 1937. 


BLAOKER, J. 6 
TARA SINGH—AcousgD—PatiTionse 
versus 


EM PEROR—Oppos1ts Party 
Criminal Procedure Code (Act V of 1898), s. a 
Application for staying proceedings with intentton to 
make ak a sepia miner ee wona agak er 
—Transfer application made— ica- 
and executed if Ae ordered not being oe 
i held could not be ei 
say eens pets te was concerned in two cases filed ap- 
plicatidns in both the cases for the staying of pro- 
ceedings under s. 526, cl. 8, Oriminal Procedure 
Oode,: 28 he-intended to apply tothe High Court for 
the transfer of both the cases to another Uourt. The 
Magistrate ordered him to execute bonde in each of 
the casés as provided by the recent amendment to 
s: 526,- Oriminal Procedure Oode, and then adjourned 
the. two cases-in order to ensble him to file an ap- 
plication in the High Court and obtain orders 
thereon. Applications were in fact filed in the 
High Oourt for the transfer of the two cases, and 
he was ordered-by the High Ceurt to deposit a cer- 
tain sum before notice could be issued to the 
Magistrate, one deposit being held to be sufficient 
for both cases. The person, however, failed to make 
the required’ deposit aid his transfer applications 
were'distnissed, the person himself having appear- 
ed .in the meantime ın the Oourt of the Magistrate 
and asked the Oourt to proceed with the trial of 
the cases, On receipt of the order of the High Court 
notices was isauéd to the person to show cause why 
his bonds should not be torfeited, in both the cases, 
as he had -failed to prosecute his transfer applica- 
tions and finally,the Magistrate ordered that the 
bonds should be forfeited ın each case, In the bonds 
thernselves allthat the peisof undertook todo was 
to ‘file’ an application in the High Oourt for the trans- 
cases : 
fer ot that if the intention of the law was that 
bonds should be furnished with the undertaking 
that not only applications should be filed but also 
that final orders should be obtained thereon, this 
should be- more clearly expressed in the section 
itself and should also be clearly set out ın the terms 
of the bonds themselves, and there being no such 
term in the bond, the orders of the lower Oourt 
ordering the forfeiture of the two bonds was incor- 
rect, ~ : 
. Or. R. from an order of the Sessions 
Judge, Jhelum, dated August äl, 1937. 
Mr. Nand Lal Slooja, tor the Petitioner. 
Mr. M. omr, Assistant Advocate- 
General, for the Orown. ; 
Facts.—This order will deal with two 
connected revision applications. The facts 
are..that Tara. Singh,, petitioner, “was con- 
cerned in-two Gross-cases- which.were pend- 
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a 
ing in the Court of- the District Magistrate 
at Gujrat, being the complainant in one of 
the cases and the accused in the other. On 
December 4, 1936, he filed applications in 
both the cases for the staying of proceed- 
ings under s. 526, cl. 38, Oriminal Pro- 
cedure Oode, as he intended to apply to 
the High Oourt for the transfer of both 
the cases to another Court. The learned 
District Magistrate ordered him to execute 
bonds in each of the cases in a sum of 
Rs. 200 as provided by tbe recent amend- 
ment to s. 526, Criminal Procedure Oode, 
and then adjourned the two cases in order 
toenable Tara Singh to file an application 
in the High Court and obtain orders thereon. 


Applications were in fact filed by Tara- 


Singh in the High Court for the transfer 
of the two cases, and on January 7, 1937, 
he was ordered by the High Court to de- 
posit a sum of Rs. 90 betore notice could 
be issued to the District Magistrate, one 
deposit being held to be sufficient for. both 
cases. ‘Tara Singh, however, failed to make 
the required deposit and “his transfer 
applications were dismissed by the High 
Oourt on February 5, 1937, Tara Singh 
himself having appeared in -the meantime 
in- the Court of the District Magistrate on 
January 18, and asked the Oourt to proceed 
with the trial of the cases. On receipt 
of the order of the High Court notice was 
issued to Tara Singh to show cause why 
his bonds should not be forfeited in both 


the cases, as he had failed to prosecute his. 


transfer applications and finally -the learned 
District -Magistrate ordered that-the bonds 
should be forfeited in each case, ` 
On behalf of the petitioner it is contended 
that the amended sub-s. 8 only lays down 
that if required the person should execute a 
bond in a sum of not more than Res. 200 that 
“he will make such an application-within a 
reasonable time fixed by the Court, and it 
is pointed out that in the bonds themselves 
all that the petitioner undertock’to do was 
to file an application in the High Court for 
the transfer of the cases, and it is thus 
argued that by filmg the applications the 
“petitioner carried out the terms of the bond 
and that he was not bound by the law as 
it stands to prosecute these applications, 
On the other side, however, it is argued 
that although the section does not state 
this explicitly, its intention is clear that an 
application must not only be filed but must 
be pursued, as is shown by the closing 
words of sub-s. 8 which are: the Court shall 
adjourn*the case or postpone the appeal for 
puch a period as will afford a reasonable 
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time for the application to be made and an 
order to be obtained thereon. 

There is no doubt that the intention of 
the recently added provisions regarding the 
furnishing of security bonds is to prevent 
persons from obtaining adjournments in 
cases on the pretext of filing transfer appli- 
cations where there is no real intention of 
making such applications, and it is equally 
clear that this intention is frustrated if an 
adjournment is obtained by a person who 
actually files an application in the High 
Oourt but fails to prosecute it. Al 6 
game time, in the present case it cannot be 
denied that the petitioner did carry out the 
letter of the terms of his -bonds by filing 
applications in the High Court,-and his 
excuse for failing to prosecute the applica- 
tions there, is, that he could not raise the 
fifty rupees which he was ordered to deposit 
before notice could bé issued to the District - 
Magistrate. This, it is argued, shows that 
he did at least obtain some sort of an order 
on his applications, and, if he was unable 
or unwilling to carry out this order, he at 
Jeast did more than merely file applications 
and abandon them to their fate altogether. 

On the whbdle I am of the opinion that 
if the intention of the law was that bonds 
should be furnished with the undertaking 
that not only applications should be filed 
but also that tinal orders should -be obtained 
thereon, this should be more clearly ex- 
pressed’ in the section itself and should also 
be clearly set out in the terms of the bonds 
themselves, and I thus consider that the 
orders of the lower Court ordering the for- 
feiture of the petitioner's two bonds are in- 
correct. I accordingly forward the casee to 
the High Oourt with the recommendation 
that the orders in question be set aside. 

Order.—I concur in the reasons given by 
the learned Sessions Judge for holding that 
there has been no forfeiture of the bonds 
in this case, and actually the Assistant to 
the Advocate-General. who appears for the 
Crown is alsoof the same view. I accord- 
ingly accept the reference and the petition 
and set aside the order of the learned Dis- 
trict Magistrate. 

6, Reference accepted. 
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_ RANGOON HIGH COURT 
Oriminal Revision No. 439-B of 1937 
October 5, 1937 
Mosrg iy, J. 

MA THAUNG-—APPLIOANT 
1LETEUS 
NANDIY A—REBPONDENT 
Oriminal Procedure Code (Act V of 1898), s. 439— 
High Court can and should direct re-hearing of ap- 
peal in proper cdses where Appellate Court mss- 
directs ttself on potnt of law. 
Though the High Court should not, in revision, 
direct a re-hearing of an appeal on the ground that 
the Appellate Oourt had a mistaken view of 


the facts, (for that would be tantamount to a direc’ 


tion to take the view that commended itself to the 

High Court, and in effect to direct that an acquittal 

be turned into 8 conviction), yet the HighOourt can, 

and should, in proper cases where the Appellate Court 

has misdirected itself on a point of law, point out the 

error and direct the re-hearing of the appeal. 
[Oase-law referred to.} 


Çr. R. from an order of the Additional 
i Judge, Maubin, dated July 19, 
1937. 

Messrs. S. T. Leong and Chan Tun Aung, 
for the Applicant. 

Mr. Kyaw Myint, for the Respondent. 

Order.—This is an application in revi- 
Bion against an order of acquittal by the 
Additional Sessions Judge of Maubin. The 
‘accused was convicted by the trial Court 
on a charge under s. 406, Indian Penal Code. 
The application ison the ground, amongst 
others, that the order of acquittal in 
appeal was based on a misconception of law. 
What is prayed for is that the order, of ac- 
quittal be set aside and a re-trial ordered. It 
is not stated whether a Te-trial of the case 
in the trial Court was prayed for or merely 
a re-trial of the appeal. The power of the 
High Court to interfere in revision with 
an order of acquittal has been the subject 
of two fairly recent reported rulings of this 
Court. Ma Nyen v. Maung Chit Hpu (1) 
was an application in revision against an 
order of acquittal by the trial Oourt. It 
was remarked that cases might well occur 
in which, owing to non-recording of evidence 
or improper recording of inadmissible evi- 
dence, a High Oourt interfering in revision 
might set aside an order of acquittal and 
direct a re-trial, which the Magistrate before 
whom the case came could deal with in a 
perfectly impartial manner. Min v 
Maung Taik (2) was an application for 
revision of an order of acquittal passed in 
appeal. The application was one to restore 


(1) 7 R 538; 120 Ind. Oas 912; AI 1929 Rang 321; 
(1929) Or. Ons. 497; 31Or. LJ 186; Ind. Rul. (1930) 


Rang. 80. ves 

(8) 8 R 683; 132 Ind, Oas. 545; A IR 1931 ae 
$4; (1931) Or. Oas,382; 32 Or, L J 928; Ind. i 
1931) Rang. 177, | 
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“ the conviction of the trial Magistrate—which 


is of course contrary tos. 439 (4), Oriminal 
Procedure Oode. It was said there: 

“Tt has been laid down in Faujdar Thakur v. 
Kasi Chowdhury (3) that, though the High Oourt 
has Jarisdiction to interfere on revision with an 
acquittal, it should ordinarily exercises this juris- 
diction sparingly and only where it is urgently 
demanded in the interest of public justice. This 
decision was followed in Nga Po Pyaw v Nga Po 
Napa (4) where the learned Judicial Commissioner 
of Upper Burma held that the only cases in which 
applications at the instance of private parties against 
orders of acquittal could be entertained are those 
in which there has been a failure of justice through 
want of jurisdiction or a failure to understand the 
law applicable to the case.” , 

The question of interference in revision 
with an order of acquittal passed in appeal 
as cpposed to such an order passed in the 
original trial was not dealt with there. 
The powers of a High Court in revision 
are the same as those conferred on a Oourt 
of Appeal by s. 423, Oriminal Procedure 
Code except that a finding of acquittal can- 
not be converted into one of conviction: 
wide s. 439, subess. 1 and 4, Oriminal Pro- 
cedure Oode. Section 423 (1) enacts that 
the Oourt may 

“(a) In an appeal from an order of acquittal 
reverse such order and direct that further inquiry 
be made, or that the accused be retried or com- 
mitted for trial... .” i 

The section does not iñ so many words 
allow of the re-hearing of an appeal, but as 
early as the case in Queen-Empress v. Bal- 
want (5) at p. 136*, it was held that in such 
a case as the present one, the Oourt of Ap- 
peal was the proper tribunal for re-trial of 
the appeal. It was said: 

“o. ik would be idle, as wall as unreason- 
able, to direct a re-trial by the Magistrate, whose 
roceedings, the order of the Appellate Oourt 
bawang been reversed, so far stand good, and who 
would, presumably, as a matter of course, re- 
the conviction.” i i 

The same conclusion was arrived at in 
Queen-Empress v. Ganesh Khanderao (6) 
where Government of Bengal v. Gokool 
Chunder Chowdhury (T was followed. This 
was also a case where the order of acquittal 
in appeal had been arrived at on an errone- 
ous View of the law. The concluding words 
of that ruling aie as follows: 

Pel chs wale e are of opimion that the words 
relating to trial in the present Code, in s. 423, are 
used in asenss wide enough to inolude the trial of 
appeals as in ss. 342, 344, 353 and some sectione of 
Oh. 25.” ia 

(3) 42 O 612; 27 Ind. Oas 186; A I R1914 Oal. 388; 
16 Or. L J 122; 210 L J 43; 19 O W N 184 

(4) AIR 1917 U B 7: 42 Ind. Oas. 330;3U B R 
19; 18 Or. L J 970. 

(5)9 A 134; A W N 1886, 322 (F B). 


8) 13 B 506. 
i (7) 24 W R Or, 41 ° 
*Page of Rd. 
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Other cases, where, in revision, the High 
Court has directed a re-hearing or re-trial 
of the appeal on the ground that the 
accused was acquitted on a misconception 
of law, are Queen-Empress v. Basant Lall 
($) and Rameshwar v. Gobind Prasad (9). 
It may be noted that the word “trial” 1s 
not defined in the Oriminal Procedure Code. 
It has been held to include an appeal for 
the purposes of other sections also, e. g. 
for the purposes of s. 497 in Madhub Chun- 
der v. Novodeep Chunder (10) and of s. 555 
in Nistarint Debt vw, Ghose (11). 
stances are collected in the note tus.4 (k), 
Oriminal Procedure Oode, at p. 22 of 
-‘Sohoni’s Commentary, Edn. 13. It is clear 
that, though this Court should not, 1n revi- 
sion, direct a re-hearing of an appeal on the 
ground that the Appellate Oourt had taken 
a mistaken view of the facts, (for that 
would be tantamount to a direction to take 
‘the view that commended itself to this 
Court, and in effect to direct that an ac- 
quittal be turned into a conviction), yet 
this Court can, and should, in proper cases 
-where the Appellate Court nas misdirected 
itself on a point of law, pount out the 
error and direct the re-hearing , of the 
appeal. (His Lordship then dealt wita- the 
case on merits anù dismissed the revision). 

8. Revision dismissed, 


(8) 27 O 380; 4 O WN 31L. - 
_ (9) 33 A L.J 433; 87 Ind. Cas, 426, A IR 1925 
Al. 473; 26 Or. LJ 970, 

(10) 16 O 181. 

(11) 230 44, 
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- LAHORE HIGH: COURT- 
Oriminal Appeal No. 706 of 1937 
October 25, 1937 
YOUNG, O. J. AND Mongon, J: 
Musammat KUSHALIA w/o ANANT RAM 
~~ACOUSED—APPELLAT 
vergus 


BMPEROR-—-OPPOSITB PARTY 
Criminal trial—Approver—Corrobdoration — State- 
ment of accused before Magistrate is most powerful 
form of corroboration of approver provided st definite- 
ly commsets accused to have been present at murder 
orroborattve evidence, whether must connect accused 
-an every detatl of crime-—-Reviston— Acquittal, +f can 
be tnterjered—~ Criminal Procedure Code (Act V of 
1898), a. 439, i 
Statement made by the accused himself before a 
Magistrate 18 the most powerful form of «corrobora- 
tion ofan approver that one could have, provided 
that the statement, definitely commutsthe accused to 
have been present at the murder of the deceased, 
The cortoborative evidence tending to connect the 
accused with the crime descilbed by an approver 
does not need to be evidence connecting the accused 
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Other in» ' 


death. 


‘was bis tenant. 


“were made. 
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in every detail with the partieular ciime, Evidence 
is only required which tends to connect the accused 
With the crime, 

Tne High Ooart has no power to ıntetfere in rovi- 
sion, with the order of acquittal 

Or. A. from an order of the Sessions 
Judge, Lahore, dated May 31, 1937. 

Messrs. B. kh, Puri and. Nazar Muham- 
mad, for the Appellant. 

Mr. Ralls, for the Advocate-General, for 
the Crown. 

Young, C. J—Musammat Kushalia was 
charged along with her lover Hans Raj 
with the murder of Kushalia’s husband 
Anant Kam. The learned Sessions Judge 
ot Lahore acquitted Hans kaj but con- 
victed Kushalia and sentenced her to 
lt 18 alleged tnat onthe night 
of December 7, 1936, Anant Ram was 
murdered by Hans Kaj, one Khera, who 
has been admitted as an approver, and 
Kushaha. Itappears that the relations 
between Kushalia and Anant Kam had 
been strained. On December 2, 1936, 
the husband had published a notice in a 
Lahore vernacular paper declarmg that 
he would have nothing todo with his wite 
any more. He had received intormation 
about her frelaticns with Hans Raj 
There is also evidence that the woman 
Was of an immoral nature. Anant Ram 
had also given Hans Raj cause ot enmity 
by turning him out of a shop of which he 
Toe woman Musammat 
Kushaha got her husband snortly before 
he disappeared or, asthe prosecution says 
was murdered, to make a will of his 
property in her tavour. Shortly atter 
that Anant Kam certainly disappeared irom 
Lahore and has not been seen by anyone 
for nearly a year now. 

The nephew of the deceased man report- 
ed his absence to the Police and inquiries 
Oertain parts of & human 
body were discovered in a nallah in 
Lahore but we cannot say that these 
remains had anything todo with Anant 
kam, They have not been identihed and 
the prosecution does not maintain that 
those portions tound in the nallah have 
been idenutined asthe remains of Anant 
Kam. Suspicion however, was clearly 
directed against Hans Ka) and Kushala. 
They weie both arrested and Musammat 
Kushalia took a Magistrate to her house 
and pointed.out a place in the floor. That 
place wasdug .up.and pieces of human 
fiesh and bones and hair were found ina 
pıt which was, theie discovered. A bottle 
containing some kerésene oil was also dis- 
covered at the woman's instance. lu 
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addition tothe evidence of the approver 
and certain evidence corroborating ‘his 
evidence tending to connect Kushalia‘ with 


_ ~ the crime, there was the evidence of various 


persons asto her illicit intimacy -with 
‘Hans Raj and her immoral character. The 
will is admitted by Counsel who appears 
for the defence and there can be no 
doubt that motiye has been established 
in this case ab powerful a motive as ever 
exists in a murder case. The woman got 
rid of her husband in order fhat she 
might enjoy herlover and her husband’s 
property with him. 

The main evidence, however, is that of 
the approver and the question will arise 


- ‘whether his evidence is corroborated in a 


1 


-manner which tends to connect the accused 
-with the crime. We have been earefilly 


-itaken through -the approver’s evidence by 


Oounsel- appearing forthe appellant and 
we think on the whole that it is a statement 
of the truth. The approver was a man 
“who had aaa a a with Hans Raj and 
was indebted to him for advances of 
money. Asthingsare in this Province, 
this was quite enough ‘reason for him to 
assist in the murder of the husband of 
Hans Rajs mistress. The ‘approver 
describes how the woman persuaded 
Hans Raj to take part in the murder of her 
husband and how he, the approver, 
assisted in the murder. He says that 
‘they came into the house of the deceased 
when the woman said he was asleep or 
unconscious from having taken opium 
and that Hans Raj proceeded to strangle 
the deceased while the approver held his 
arms. After Anant Ram had died, a pit 
was dug in the floor and the body was 
‘there buried. The next ‘day Kushalia 


“and Hans Raj went toa village where the 


appellants husband had property and 
endeavoured to collect it. In this they 
‘failed. On their return to the house the 
‘body was emitting afoul odour and the 


~- pit was dug up and Hans Raj burnt the 


body in the pit, the woman being present 
at the time. 
or seven rupees as areward and certain 
of the clothing of the deceased and then 
“left. “We are satisfied that the approver 


‘is detailing a story whichis not invented 


-but-thathe was certainly a participator in 
this crime. - be 

The only point remaining is whether 
there is sufficient corroboration of the 
‘approvers statement tending to connect 
Kushalia with the crime. In the first 
place there is her own statement made 
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fectly obvious ‘that 
produced could not 
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beforea Magistrate. This isthe most 
powerful form of corroboration of an 
approver that one could have, provided 
that the statement, as in this case, definitely 
commits the acctised to have been present 
at the murder.of the deceased. It is quite 
true that the woman in her statement seeks 
to minimize her part in the murder of her 
husband. She, however, in her statement 
admits being present when Hans Raj and 
Khera murdered her husband. She also 
admits that she put sand in-her husband's 
mouth while he was being strangled. 
She admits that, on her return from the 
village to which she had gone on the 
day following the murder to collect her 
husband's property, she took part inthe 
burning of the corpse and eventually 
burnt the remains still smelling. She 
admits taking part in again digging 
up the remains, such as they were and 
throwing them into a nallah close to the 
house. | 

It has been frequently pointed ont by 
this Oourt that corroborative evidence 
tending to connect the accused with the 
crime described by an approver doss 
not need to be. evidence connecting the 
accused in every detail with the particular 
crime. Evidence is only required which 
tends to connect the accused with the 
In this case such evidence is 


crime. | 

ample. It cannot be disputed for & 
minute that the woman's statement 
certainly “connects her with the crime 


described by the approver. In addition 
to her own statemant, there is also be 
after 


fact that she endeavoured shortl 
the murder to collect her husband 8 pro- 
perty and that she pointed out the 


place in her own house from which the 
“human remains were discovered. There is 


- algo evidence ‘that when arrested by the 


Police, she produced a document pur 
porting to come from her husband = 
Cawnpore and giving reasons for Nis 
absence. “The learned Fudge finds that this 


“document is a false one and we agree with 


him; and itis quite clear from her own 
statement that she at any rate knew that 


band was dead and soit is per- 
ee the document she 
possibly have come 
from her husband. The fact that the 
woman gave a ‘false reason for her 
husband's absence is another strong piece 
of circumstantial evidence against her. 
‘There is, therefore, in this case as 
‘against this woman ‘the evidence of the 
‘ppprovér, the ‘evidence of her own states 
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ment, the evidence that she gave a false 
reason for her husband's absence and 
produced a letter fabricated forthis purpose 
and that shortly after the murder she 
endeavoured to collect her husband’s pro 
perty. It must also not be forgotten that 
she persuaded her husband shortly 
before his death to make a will in her 
favour. While it is true that the body 
of Anant Ram has not been found or 
identified, there can be no doubt from the 
medical evidence that the remains of a 
Human being were burnt and buried in 
the house in which Kushalia lived. 
We have her own statement that those 
- remains belonged toher husband Anant 
“Ram, We have, therefore, no doubt that 

Anant Ram—although his body has not 
been recovered—was murdered on the 
night of December 7, 1936. 

We, therefore, are satisfied that Kushalia 
has been properly convicted in this 
case. With regard to sentence, we see no 
reason to interfere, The woman is nota 
young woman and according to the evi- 
dencs, has taken a leading and decisive 
part in the murder of her husband. We, 
therefore, a ol the sentence of death, 
In this case there is also an application 
filed in revision against the acquittal of 
Hans Raj. We have no power to interfere 
in this matter in revision and the appli- 
cation is dismissed. 

8. Order accordingly, 





-~ RANGOON HIGH COURT 
Civil Suit No. 265 of 1936 
May 6, 1937 
Ba U, J. 
M. K. KASIVISWANATHAN OHETTYAR 
———-P LAINTIRF 


VET3US 
R. M. S. L. LAKSHMANAN OCHETTYAR— 


DEFENDANT 

Limitation Act (IX of 1808), 8. 19 — Acknowledg- 
ment—It need not be express, it may be implied— 
Endorsement on pro-note by promissor that certain 
amount was paid—Endorsement held was acknow- 
ledgment of balance due. 

There is no warrant for restricting the use of the 
word ‘acknowledgment’ in s. 19, Limitation Act, to 
mean ‘express’ acknowledgment. It may be either 
express or implied, Each case must be decided on its 
merits, 

Where ina case .the promissor had endorsed the 
| pro-note admittedly executed by him, to the effect 
that he had paid certain amount and had made a 
signature thereunder : 

Held, that the only reasonable inference that could 
be drawn from this was that the promissor had ac- 
knowledged his liability to pay the balance due on 
the promissory note. endorsement on the pro- 
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suit is barred by lapse of time.” 


'having agreed to address the 
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missory note wasan acknowledgment within the mean- 
ing of s, 19, Limitation Act. Prasanna Kumar Ray 
v. Niranjan Ray (2) and Ganesh Narhar v. Datta- 
traya Pandurang (4), relied on. Ram Prasad v. 
Binaek Shukul (1), distinguished. 

Messrs. Dotcor and Venkatram, for the 
Plaintiff. 

Messrs. Hay and Bhattacharya, for the 
Defendant. 

Judgment.—This is asuit for recovery 
of Rs.12,000 alleged to be due on & pro- 
missory note dated August 20, 1930. The 
suit was filed on August 1, 1936, and ib is 
prima facie barred by time. The plaintiff 
claims exemption from limitation on the 
following grounds: 

“That the defendant on the 198th Adi Sree- 
mukha corresponding to August 3, 1933, made an 
endorsement of payment of Rs. 410 towards the 
aasid promissory note on the back of the pro- 
Mmissory note uuder his signature. The plaintiff 
claims exemption from limitation by reagon of 
the said endorsement,” 

The defendant admits having executed 
the promissory note in suit for considera- 
tion but pleads that itis barred by time. 
Leaving out the unnecessary details, what 
the defendant avers as to how the suit is 
barred is thal the payment of Rs. 410 
was made on May 23, 1932, but the fact of 
the payment was noted on the back of-.the 
promissory note only on August 3, 1933. He 
therefore contends that time for the 
purpose of limitation should be reckoned 
not from the date of the endorsement 
but from the date of the actual payment, 
namely May 23, 1932. The plain- 


` tiff by his reply admits that the pay- 


ment of Rs. 410 was made on May 23, 
1932, andthe endorsement was made only 
on August 3, 1933, as alleged by the defen- 
dant. On these pleadings only one issue 
was framed and that issue is, “whether oi 

0 
evidence has been led in the case, Counsel 
Oourt on 
the pleadings as they stand. The decision 
of the case thus turns upon the endorse- 
ment on the suit promissory note. The 
endorsement ig in Tamil but the official 
translation of it is in the following 


terms: 

“On the 18th Adi of Sreemukha year (August 3, 
1933) and on 10th Vatgasi of Aungirasa year (May 
23,1932) paid towards this Rs. 410, this sum 
Rupees four hundred and ten only, through the 
account of Ko Pan of Ywabathalli Ywa, 

(Bd) R.M.B. L. Letchumanan Chettyar.” 

The submission made by Mr. F. 6. 
Doctor on behalf of the plaintiff is that this 
endorsement amounts to an acknowledg- 
ment by the defendant of his liability to 
pay the amount remaining due on the 
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promissory note within the 
8.19, Limitation Act, and that therefore 
time should be computed from the date of 
the endorsement. If this endorsement 
amounts to an acknowledgment within the 
meaning of the aforesaid section, the suit 
18 of course well within time. Mr. Hay 
on behalf of thé defendant, however, 
contends that the word “acknowledgment’ 
as used in 6. 19, Limitation Act, means 
“a definite admission of one’s liability” and 
as the endorsement as it stands, does not 
connote the admission of his liability by 
the defendant, time should be computed 
from the date of the payment of Rs, 410 
as laid down ins. 20, Limitation Act. In 
support of hig contention Mr. Hay relies on 
Ram Prasad v. Binaek Shukul (1). The facts 
of that case are entirely different from 
tbe facts of the present case In that case 
the plaintiff sued for the recovery of a 


certain sum of money alleged to be due - 


as the balance of the price of goods 
sold and delivered to the defendant. The 
defence of the defendant was that the 
Buit was barred by time. In order to 
escape the bar of limitation, the plaintiff 
relied ona number of payments made by 
_the defendant as noted in his peon book. 
On these facts Niamatuilah and Rachh- 
pal Singh, JJ. made the following obser- 
vations: 

“Where a debtor paysa certain sum of money to 
his creditor there may be implied acknowledgment 
`of the lability to the extent ofthe ampunt paid. 
It cannot, however, be said that the kan ap 

liability shown by evidence aliunde should be 
spores dl to have also been acknowledged.” 

The learned Judges accordingly dismissed 
the appeal. I entirely agree with the 
learned Judges in their observations on 
the facts as presented in that case. The 
mere endorsement of payments of certain 
sums of money in a peon book cannot 
be treated as being tantamount to an 
acknowledgment by a debtor of his remain- 
ing liability. If such an endorsement 
were made on the back of a promissory 
note or a bond, different considerations would 
then arise. If the learned Judges in the 
aforesaid case, however meant to hold, 
as contended by Mr. Hay, that whatever 
the circumstances and the nature of the 


case maybe, “ifa debtor pays a certain — 


sum of money to his creditor, there may 
be an 
liability to the extent of the amount paid, 
but it cannot be said that the remaining 
liability should be deamed to have been 


: G) 55 A 633; 144 Ind. Oas. 899; A I R1933 All, 453; 
:- (1838) A L J 930: 6 R A 5: 
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also acknowledged” then I would respect- 
fully say that I do not agree. That 
would mean that the word “acknowledg- 
ment” as used s.-19. Limitation Act, meant 
“express” acknowledgment. There is no 
warrant for restricting the use of the 
word “acknowledgment” in this way. It 
may be either express or implied. Ench 
case must,in my opinion, be decided on 
its merits. In connection therewith I may 
refer to the observations of Mookerjes 


J. in Prasanna Kumar Ray v. Niranjan 


Ray (2), at p. 1049* wherein the learned 
Judge said : 

“Whether a particular endorsement does or does 
not constitute an acknowledgment of the Tight 
claimed by the plaintiff must obviously depend 
upon the terms, and no useful purpose can be 
served by a meticulousexamination of other endorse- 
ments made under different circumstances and ex- 
pressed in different phraseology.” 

In support thereof the learned Judge 
quoted - the following observations made by 
their Lordships of the Privy Counci in 
Maniram v. Seth Rupchand (3) : 

“In a case of very great weight, the authority of 
which has never been called in question, Mellish, 
L. J. laid it down that an acknowledgment to 
take the case out of the statute of Limitation must 
be either one from which an absolute promise to 
pay can be inferred or, secondly, an unconditional 
promise to pay the specific debt, or thirdly, there 
must be a conditional promise to pay 
debt and evidence that the, condition has 
performed.” 

Now, if the present case is examined in 
the light of these observations what do we 
find? There isa promissory note fer 
Rs. 12,500 admittedly executed by the 
defendant and on the back of which there 
isan endorsement to the effect that a 
sum of Rs. 410 has been paid and the 
defendant has signed thereunder; what 
inference can be drawn from this? The 
only reasonable inference that can ba 
drawn from this is that the defendant 
has acknowledged his liability to pay the 
balance due on the promissory note. This 
is not without support: see the case in 
Ganesh Narhar v. Dattatraya Pandurang 
(4), at p. 6357, the facts of which are almost 
similar to the facts of the present case. In 
that case the plaintiff sued for recovery of 
certain sums of money due on two promis- 
sory’ notes. That suit was contested in 
respect of one promissory note on the ground 


(2) 48 O 1046; 64 Ind. Oas. 988; A I R 1921 Osl, 331; 
33 O LJ 433; 26 O W N 213. 

3) 33 O 1047; 33 I A 165; 3 N L R13;,100W N 
E T E 

(4) 47 B 632; 72 Ind. Cas. 249; A I R 1933 Bom. 239; 
25 Bom. L R 144. 
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of limitation. Defendant No. 2 in that case 
mede three payments of three different sums 
on three different dates, namely Rs. 90 on 
February 2, 1913, Rs. 200 on January 
11, 1916, and Rs. 381-12-0 on April 21, 
1916. Then on Noveu ber 6, 1916, defen- 
_ dant No. 2 endorsed on the note the three 

payments which had been made on the 
previous dates, added up the total. and sign- 
ed underneath. On these facts McLeod, O. J. 
observed : 

“It is dificult to say that that endorsement can 
mean anything else than this, ‘I have paid so 
much on account of my liability on the note, and 
in consequence I am only liable for the balance 
remaining due.” 
| This is exactly what has happened in 
‘this case, and for all the reasons given 
above, I hold that the endorsement on the 
suit promissory note is an acknowledgment 
within the meaning of s. 19, Limitation Act, 
and tbe suit is consequently not barred by 
time, I grant a decree in the terms prayed 
for with costs. 


B. Suit decreed. 


a mama ana ran ka 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 577 of 1936 
“January 19, 1938 
“RAOHBPAL SINGH.AND. MOHAMMAD ISMAIL, JJ. 
-BHEO NARAIN GOPI RAM —DRPENDANT—- 
APPBLLANT 
VETSUS 
NEW SEVAN SUGAR anp GUR 
REFINING Oo., Lro., SEVAN, TaROUGH 
Munara ANDRZW YULE & Oa, Lī., 
CALCUTTA, AND ANOTHER—PLAINTIFFs— 


RESPONDENTS 

Sale of Goods Act (III of 1930), as. 60,23, 62— 
Oontract for sale—Breach by buyer—Seller's right 
of re-sale—Ezercise of right—Time limit—-Delay 
, due to act of buyer—Seller, if can be saidto have 
acted with undue delay—Goods wunascertained-— 
Agreement between parties that on buyer's breach, 
the seller would haveright of re-sale and torecover 
,go-down and insurance charges—Goods not 
priated by either party—Agreement, if good. 

Upon a breach of a contract by the buyer, the 
seller is bound under s 60, Sale of Goods Act, to 
treat the contract of sale as cancelled and exercise 
his right of re-sale within a reasonable time of the 
breach. But when the delay onthe part of the 
seller is mainly due to the unreasonable and unfair 
` attitude of the buyer with a view to gain time, the 
seller cannot be said to have acted with undue 
delay in not exercising his right of re-sale imme- 
diately. 

Where sa contract is for sale of uonascertained 
goods, there is no right of re-sale or right to recov- 
, er insuring and warehouse charges, etc, But go 
long as goods are not appropriated, it is open to the 
_ parties to agree as between themselves, that in 
apite of the fact that the property in goods has 
not passed, the seller will have. the right of:re-sale 
against the buyer in breach and also to recover 


appro- 
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go-down rent and ingurance charges, Section 83, Sale 
of Goods Act, expressly recognises that right. It is 
always open to the parties to agree to terms under 
which the question of appropriation or the passing 
of the property to the buyer would not arise. 
Roper v. Johnson (1), referred to. 


8.0. A. from the decision of the District 
Judge, Oawnpore, dated February 19, 1936. 

Messrs. B. Malik and Bankey Behari, 
for the Appellant. . 

Messrs. P. L. Banerji and -R. N. Gurtu, 
for the Respondents. ` 

Rachhpal Singh, J.—This is a defend- 
ants’ second appeal arising out of a suit 
to recover damages for breach of contract. 
Plaintiff No. 1, the New Ssvan Sugar and 
Gur Refining Oompany, Ltd., through their 
Agents, Messrs. Bird & Company, and the 
defendants firm styled ‘Sheo Narain Gopi 
Ram‘ entered into a contract on June 22, 
1933. Under this contract, the defendants 
purchased 900 bags of over Under the 
terms of the contract, the defendants 
agreed to take delivery of the goods pur- 
chased by them in three instalments in the 
months of July, August and September, 
1933. There was a breach and therefore 
the plaintiffs instituted a suit to recover 
damages. The defendants firm took vari- 
ous pleas in defence. It was denied by 
them that they committed a breach of the 
contract. The amount of damages claimed 


. was also not admitted. There were several 


other pleas taken in the case; but for the 


-purposes of this appeal, itis not necessary 
‘to enumerate them. 


The learned Judge of the trial Court 
came to the conclusion that the defendants 
had committed a breach of the contract 
and that they were liable to pay damages 
to the plaintiffs, He, however, was of opi- 


. nion that the plaintiffs did not exercise 


their right of re-sale within a reasonable 
time. In his opinion, the prices were going. 
down and the plaintiffs should have sold 
the goods much more quickly than they 
did. For this reason he came to the con- 
clusion that they were not entitled to the 
full amount of damages claimed by them. 
There was a deposit with the plaintiffs firm 
of a sum of Rs. 1,400 by the defendants 
and in the opinion of the trial Court, that 
amount was more than sufficient to cover the 
damages to which the plaintiffs, in his opi- 
nion, were entitled. The result was that 
the suit was dismissed. 

There wes an appeal by the plaintiffs 
to the Oourt of the District Judge of 


’.Oawnpore. .The learned Judge agreed with 


the view taken by the tri 


Court that a 
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breach had been committed by the defend- 
ants. He was further of opinion that the 
plaintiffs were entitled toa decree for the 
full amount of damages claimed -by them. 
He therefore decreed the suit of the plaint- 
iffs in full. It is against that order that 
the present appeal has been preferred. The 
finding of the learned District Judge that 
it was the defendant who committed a 
breach of cdntract, is a pure question of 
fact which cannot be disturbed in second 
appeal. A perusal of the evidence produced 
in the case goes to show that it were the 
defendants who were responstble for the 
~ breach. The defendants committed a breach 
when they did not instruct’ the plaintiffs to 
‘send them three -hundred bags on July 31. 
They were again in breach when they took 
‘no steps to give instructions in respect of 
the seccnd instalment in the month of 
August. When the defendants committed 
'a breach of the contract, the plaintiffs got 
‘a right of exercising their option to cancel 
the sale and to re-sell the goods and 
recover damages. In our opinion the view 
-taken by the learned Judge of the lower 
“Appellate Court on this point is correct. 
Learned Oounsel appearing for the defend- 
ant-appellants relied upon the provisions of 
s! 60, Sale of Goods Act. This section was 
-enacted for the purpose of ‘dealing -with 
‘the cases of ‘anticipatory breach’. But in 
our opinion, this does not help the case of 
- the plaintiffs. Section- 60 enacts as follows: 

“Where either party to a contract of sale repu- 
diates the contract before the date of delivery, the 
other may either treat the contract as eubsisting 
and wait till-the date of delivery, or he may treat 
the contract 88 rescinded and sue for damages for 
the breach.” 

Tn the case before us, the defendants had 
agreed to take the first delivery in the 
- month of July. It appears tous that the 
legal position of the parties is quite clear 
Under the terms of the contract, it was 
the duty of the defendants tc give despatch- 
ing instructions about the three: hundred 
bags of sugar in the month of July. As 
. soon as there wasa breach, the plaintifs 
were bound to treat the contract ag can- 
celled and were further bound to exercise 
‘their right of re-sale within a reasonable 
time afterthe date of the breach so as to 
mitigate their loss. ‘The same was the 
Position as regards the second instalment. 
As regards the third instalment, the case 
was one- of anticipatory breach. Having 
`- regard to the provisions of. 60, it is clear 
‘that in respect of the third - instalment, ‘the 
plaintiffs could either put an end to the 
contract immediately when they were in- 
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formed by the defendants that they would 
not be able to take the delivery or they 
could keep the contract alive till the 
date on which the plaintifs were to 
receive instructions fromthe defendants. 
It is, therefore, abundantly. clear that the 
breach had taken place in the months of 


‘July, August and September and ordinarily, 


it was the duty of the plaintiffs to sell the 
goods relating to each instalment within a 
reasonable time after the date on which 
the defendants were to give instructions to - 
the plaintiffs for their despatch had passed. 
But the circumstances of the case before 
us are, however, different. < 

It appears to us from the correspond- 
ence which passed between the parties 
that what the defendants were anxious 
about was to play a trick upon the plaintiffs 
and they were hoping that the prices may 
rise in which case they might not suffer 
any loss. The defendants were very care- 
ful to see that they did not commit them- 
selves to any definite statement. On 
September 1, 1933 the plaintiffs wrote to 
the defendants intimating to them that 
they had not sent despatching instructions 
in connection with the three hundred bags 
against July instalment and further inform- 
ed the defendants that if within one 
week these instructions were not received, 
the plaintiffs would have the option to 
re sell the undelivered portion at the risk 
and responsibility of the defendants. 
The defendants in their reply, dated 
September 9, 1933, stated that tLey 
regretted that it was not possible for them 
to send despatching instructions as there 
was absolutely no demand on this side 
for this class of sugar. They, however, 
made further suggestions in this letter 
of theirs : 

“Witha view, however, to relieve the situation 
we have to request you to kindly replace the above 
900 bage with New Sevan Mills Orystal No. 1 or if 
that aliy, be a of stock, with New Sevan Mills 
Orystal No. 2. ou are pleased to effect substi- 
tution with Seal No. 1, we are of course prepared 
to pay you the difference in price. If the aad 
stitution is, however, effected with Orystal No. 2, 
the price.of the contract will be considered to he 
the ruling price for Orystal No. 2. Please let us 
know forthwith if youare Bo pleased to effect the 
desired substitution go that we may at once send 
you despatching instructions.” 


This letter makes it perfectly clear that 
the defendants were not willing to commit 
themselves by making any definite state- 
ment: In the first portion of this letter 
all that they say is that there is no demand 
for a particular class of sugar this side 


of the country. They, however,*do not say 
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that they will not be able to take delivery, 
not do they make any proposals about the 
adjustment of loss. On the other hand, 
they make afresh proposal and say that 
if these proposals are accepted, then they 
will issue despatching instructions. Then 
further correspondence followed. On 
September 20, 1933, the defendants sent 
instructions to the plaintiffs asking them 
to despatch fifty bags of sugar of a 
particular description. This was merely 
& trick to gain time as the Oourts below 
have found that the goods could not be 
sent tothe place mentioned by the defend- 
ants. On-October 31, 1933, the defendants 
wrote a letter to the plaintiffs in which they 
stated : 

“We sre surprised to find that you would have 
still kept the above contract open in spite of our 
notifying you by our letter of September 9 last that 
the contract was impossible of performance.” 

In the letter of September 9, 1933, 
the defendants nowhere definitely state that 
the contract should be closed and accounts 
Settled. On the other hand, witha view 
to gain time, they made a fresh proposal, 
which, if it had been accepted by the 
plaintiffs, would have dispensed with the 
necessity of selling against the defendants 
by the plaintiffs. -In our opinion, the 
delay on the part of the plaintiffs to 
exercise their option of selling the goods 
against the defendants was mainly due to 
the unreasonable and unfair attitude 
adopted by the defendants and in these 
circumstances, the plaintiffs could not be 
said to have acted with undue delay in 
not exercising their right of re-selling 
immediately. The defendants are them- 
selvesto blame if there was any delay. 
It has been further found by the Court 
below that in the months of October, 
November and December, there were no 
sales and therefore, the plaintiffs could 
not havesold the goods in these months. 
The evidence produced on this point on 
_ behalf of the plaintiffs had been believed 
- by the lower Appellate Court, and in our 
opinion, that finding cannot be disturbed, 
We, therefore, hold thatthe delay on the 
part of the plaintifs in not exercising 
their right to re-sell was entirely due to 
the action of thedefendants and therefore, 
the plaintiffs are entitled to claim damages 
with reference to the rates at which the 
goods were sold by them. 


Another point raised by the learned Coun- 
sel for the appellants was that in this case 
the contract related to unascertained goods 
.and so loig asthe goods were not appro- 
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priated, there could be no right of re-sale, 
the right to recover insuring and ware- 
housing charges, etc...Learned Counsel 
relied on a ruling reportedin «Roper v. 
Johnson (1) This argument would have 
been certainly right if there had been no 
special agreement between the parties to 
the contrary. Butin the present case, the 
above-mentioned ruling can have no 
application. We find that tllereisa con- 
tract to the contrary between the parties. 
This contract is mentioned on the reverse 
of contract No. 20 and runsas follows : 

“General.—(a) If buyers do not convey despatching 
instructionsto sellers within the period stated in 
the delivery clause supra, the sellers are to have 
the option of cancelling the sale wholly or in part 
and to sell or re-sell the goods wholly or in part 
in such manner and at such times with or with- 
out appropriation or ascertainmentas the sellers 
may deem desirable and the buyers are to be held 
liable and accountable for all cost, expenses and 
damages, i 

(b) If buyers d»not take delivery of goods on 
their arrival at destination, the sellers are after due 
notice in writing deemed to have the option of 
cancelling the sale wholly or in part and to sell or 
re-sell the goods wholly orin part in such manner 
and atsuch times with or without appropriation or 
ascertainment as the sellers may deem desirable 
and the buyers are to be held liable and account- 
able for all costs, expenses and damages. 

(c) After the date on which the goods are due 
for delivery, the goods shall be and remain atthe 
tisk of the buyers and the buyers shall pay the sel- 
lers godown rent at the rate of six pies per bag per 
calendar month or part of a calender month and 
insurance at the rate of three pies per bag per 


calendar month or part of a calendar month and 


- interest an the sale price of the goods at the rate of 


six per cent, par annum. The buyers shall, in addi- 

tion, bear all losses arising from diference in 

weight, depreciation, condition or quality of the 
ds. 


goo 

(d) This agreement is to be deemed a separate 
contract in respect of each consignment of the goods 
placed F,O.R. Factory Station and the rights and 
liabilities of the sellers and buyer shall be the 
same asthough a separate contract has been made 
out andsigned in respect of eachconsignment. The 
sellers are to have the option and right to appro- 
priate from any money payable by sellers the 
amount of any outstanding bill which the sellers 
may have against buyers. 

(e) This agreement has no validity or l force 
unless it is signed on behalf of the sellers bya dul 
constituted attorney of the firm of Messrs. Bird 


pany 

(f) Nothing written in vernacular, besides the 
signature ofthe buyers, shall be deemed to form 
part of this agreement the contents of which have 
been explained to the buyers.” 

Section 62, Sale of Goods 
that : 

“Where anyright, duty or liability would arise 
under acontract of sale by implication of law, it 
may be negatived or varied byexpress agreement or: 
by the course of dealing between the parties or by 


Act, enacts 


(1) (1873) 1 R8 OP 167;42 LJ OP 65; 38 L T 396; 
21 W R 384. i 
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usage if the usage is such asto bind both parties to 
the contract.” 


According to Jaw, where unascertained 
goods ‘are gold, the property in them would 
not pass tothe buyer unless they were 
unconditionally appropriated to the con- 
tract either by the seller with the assent of 
the buyer or by the buyer with the assent 
of the seller. Sees. 23, Sale of Goods Act 
on this point. It may be pointed out that 
sale being a consensual contract and a 
creature of the agreement between the 
parties, there may be express agreement to 
alter the obligations implied bylaw. The 
Act does not prevent the parties from 
making any bargain they please. Now it is 
always open tothe parties to agree to 
terms under which the question of appro- 
priation or the passing ofthe property to 
the buyer, would not arise. Thus there is 
‘nothing to prevent the parties from 

ecing between themselves that in spite 
of the fact that the property in goods has 
not passed asthere has been, no appropria- 
tion by either of them of the goods to- 
wards the contract, the seller will have the 
right to re-sell against the defendant 
in breach and also to recover godown 
. rent and cost of insurance, ete. Section 
62 expressly recognizes that right. In our 
opinion, therefore, the plaintiffs were entitl- 
ed to godown charges, etc. according to 
the expressed provisions of the contract 
before us. For the reasons given above, we 
are of opinion that the judgmrent of the 
lower Appellate Court is correct and cannot 
be disturbed. Theresult is that the appeal 
stands dismissed with costs. 


D. Appeal dismissed. 





_ LAHORE HIGH COURT 
Criminal Revision Petition No. 1365 
of 1937 
December 22, 1937 
Backer, J. 

GHULAM MOHIYYUD-DIN—Acoussp 
—-PETITIONER 
VETBUS 
SARDARA. AXD OTHERBS—R#SPONDENTS 

Criminal Procedure Code (Act V of 1898), a. 252 (2) 
~ Magistrate's duty to summon at rnments ex- 
penses such witnesses of complainant as he thinks 
necessary—Case cognizable—Investigation by Poltce 
but no challan put up-—Whether ground for refusing 
tosummon complainant's witnesses. 

Under s. 25212, Oriminal Fsoosdure Code, the 
Magistrate has to summon at the expense the Govern- 
ment such of the complainant's witnesses to give 
evidence before himself as he thinks necessary. He 
cannot refuse to summon such witnesses merely 
because the yery case being cognizable one was 
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investigated by the Police and no challan was 
eent up against the accused unless, he considers 
any of the witnessas to be unnecessary, 

Or. Rev.P. fromthe order of the Ad- 
ditional Sessions Judge, Ferozepore, dated 
September 13, 1937. 

Facts.—Ghulam Mohivyud-Din has put 
in acomplaint against Sardara and others 
under ss. 307, 325, 107 and 109, Indian 
Penal Code. The accused were summoned 
for an offence under s. 325, Indian Penul 
The case is pending in the Oourt 
of Khan Iftikhar Hussain Khan, Honorary 
Magistrate, Second Olass, Jalalabad. The 
complainant put in an application on 
August 13, 1937, requesting that his wit- 
nesses (who numbered fifteen) should be 


summoned at Government expense. Tha 
Magistrate made an order that the com- 


. plainant should pay the travelling expenses 


and the diet money of his witnesses, other- 
wise proceedings would be taken for a 
discharge of the accused under s, 253, 
Oriminal Procedure Oode. The Magistrate's 
order is based on the ground that this very 
case wasinvestigated by the Police and no 
challan was sent up against the accused. 
Grounds.—Section 252 (2), Oriminal Pro- 
cedure Code lays down thatthe Magistrate 
has to summon such of the complainant's 
witnessesto give evidence before himself 
as he thinks necessary. In the present caso, 
the Magistrate has not said thathe consi- 
siders any of the witnesses to be unneces- 
sary. The caseis a cognizable one, and 
according to Para. 1, Chap. IX (a) of the 
High Court Rules and Orders (Vol. 3), the 
Magistrate is authorized to pay the expenses 
at the witnesses in a case similar to the 
present one. J, therefore, recommend to 
the Honourable Judges of the High Court 
that they be pleasedto orderthe Magis- 
trate to summon the complainant's witnesses 
at Government expense. [also recommend 
that the Magistrate’s discretion should not 
be fettered because one of the witnesses is 
shown as being resident of Aden. He may 
be simply ordered to summon such of the 
witnesses at Government expense as he 


- considers necessary. 


Order.—I agree with the learned Addi- 
tional Sessions Judge and accepting the 
petition, direct the Magistrate to summon 
under s. 252 (2) of the Criminal Procedure 
Qode, at the expense of Government such 
of the complainant's witnesses as he, con- 
sidegs to be necessary. 

8. Petition accepted, 
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ALLAHABAD HIGH COURT 
Full Bench 
Second Civil Appeal No. 1685 of 1934 
š January 5, 1938 
BENNET, ÀG. O. J., RAOHHPAL SINGH AND 
. Ganaa Nata, JJ. 
L. SHANKER LAL AND ANOTHER — 
PLAINTIFFS——ÅPPRELLANTS 
° VETEUS 
Rana LAL SINGH AND ANOTHER — 
DRERNDANTS—-RRSPONDENTS 

Limitation Act (IX of 1908), a. 19 — Acknowledy- 
ment after limitation but during period excluded by 
8.52 of U. P. Court of Wards Act (LV of 19223;—S, 19, 
tf applies — of executant under Court of 
Wards—Collector, if can make acknowledgment on 
behalf of executant. 

Section 19, Limitation Act, cannot apply to an 
acknowledgment made after expiry of the period of 
limitation prescribed but during the period excluded 
by s. 52, U. P. Courtof Wards Act (Act IV of 1913), 
Abdul Ghani v. B. Ohiranji Lal (7), Overruled, 

'Oase-law discussed. | 

Where the Court of Wards is in charge of the pro- 
perty of the executant of a promissory note, the Ool- 
lector in charge of the Oourt of Wards isthe duly 
authorized agentofthe executant for the purpose of 
making an acknowledgment within the meaning of s.19 
of the Limitation Act. Kamla Kuer v. Har 
Sahai (1) and Bett Maharani v. Collector of Etawah 
(2), relied on. Mi 

S.C. A. from the decision of the Second 
Sub-Judge, Saharanpur, dated October 5, 
1934. 

Messrs. S. N. Sen and A.-M. Gupta, for the 
Appellants. . 

Messrs. S. K. Mukerji and R.C. Ghatak, 
for the Respondents. 


Bennet, Ag. C. J.—This second appeal 
raises two questions of limitation, and the 
second appealhas been referred toa Full 
Bench for decision. The plaintiffs sued 
on January 3, 1933, on a promissory note 
executed in theirfavour by the defendants 
on July 29,1927. The note was payable 
on demand and under Art. 73 of Sch. I, 
Limitation Act, Act IX of 1908, the snit 
should be brought within three years from 
the date of the promissory note. Nothing 
was paid by the executants towards prin- 
cipal or interest. The estate of the execut- 
ants was taken under the Oourtof Wards 
by the Collector and a notice was publish- 
ed on August 3, 1929, under s. 17, 
United Provinces Act IV of 1912, the 
Court of Wards Act, calling on persons 
having claims against the estate to notify 
the claims tothe Oollector. The plaintiffs 
notified their claim and the Oollector 
allowed the claim under s.19 on Qgtober 


13, 1830, and the Board of Revenue con-- 


firmed this order on October 30, 1930. 


But the ,claim was not paid and the 
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estate wag released on December 21, 


1931. 

The plaintiffs-appellants claim ‘that the 
admission of their claim by the Collector 
on October 13, 1930, and by the Board of 
Revenue on October 30, 1930, are admissions 
under s. 19, Limitation Act, from which 
afresh period of three years limitation 
began toran., Both the Courts below have 
held against this claim and have dismissed 
the suit on the ground of limitation. The 
second ground of appeal contests a 
ane of the lower Appellate Gourt 
that: 

“The powers ofa Collector in regard to claims 
are limited by s. 19, Court of Wards Act, where a 
Collector can only allow or reject a particular 
claim, but cannot acknowledge it as an agent or 
representative of his wards.” 

The contrary has been held in 
Kamla Kuer v. Har Sahai (1) and in Bett 
Maharani v. Collector of Etawah (2). This 
is abundant authority for the proposition 
that the Collector in charge of the Court 
of Wards was the duly authorized agent 
of the deferfdants for the purpose of mak- 
ing auch an acknowledgment. Secticn 19, 
Limitation Act, sets out its requirements 
in sub's. (1) as follows: 

“Where before, the expiration of the period 
prescribed fora suit or applicationin respect of any 
property or right, an palagan ig ada in respect 
a such property or right has been made in writing, 
eto. 

The period prescribed for the suit expir- 
ed on July 29, 1930, and the acknowledg- 
ment was not made until October 13, 1930. 
The defendants-respondents, therefore, 
contend that the acknowledgment was 
made after expiry cf the period prescrib- 
ed, and was, therefore, invalid under 
5. 19, and this contention has been accept- 
ed by the Courts below. The appellants 
rely ons. 52, Court of Wards Act, which 
pays : 

When the Oourt of Wards, after assuming the 
superintendence of the property of a ward releases 
the same without discharging the liabilities there- 
of inthe manner provided in Oh. IV, the time from 
the publication of notice under s, 17 tothe date 
of such release shall be excluded in computing the 
period of limitation applicable to suits or, 
applications for the recovery of all claims out- 
standing against the ward at the date of such 
notice,” 

The question before us is, therefore, 
whether an acknowledgment made after 
the expiry of the prescribed period, but 
during anexcluded period, excluded by 
a special and local Act, can form an 
acknowledgment to extend limitation under 
8.19, Limitation Act. Of the cases laid 


(1)-A W N 1888, 187 
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before us, a number refer to acknowledg- 
ments made.in.a period prescribed. for 
bringing’ a suit, different from the 
period prescribed by Sch. I, but notin 
an excluded period. In Sheo Partap Singh 
v. Tajammal Husain (3%) and Harish 
Chandra v. Kastola Kunwar (4, there were 
acknowledgments in the pericd of two 
years provided by s. 31 of the new 
Limitation Act, Act IX of 1908, for certain 
suitson the passing of the Act, during 
which those suits might be brought. 
Buta Singh v. Bhan Singh (5) referred to an 
acknowledgment in the period of two 
years fromthe passing of the repealing 
Punjab Loans Limitation Act otf 1923 
allowed by that Act for certain suits, 
These rulings are based on the dictum 
that ‘period prescribed’ means period 
prescribed by any law and not merely by 
Sch. I. ‘his view was taken: by the Full 
Bench in Dropadi v. Hira Lal 59) 
where the question arose whether the 
period requisite ‘for obtaining a copy 
allowed by s. 12 (2), Limitation Act, could 
be excluded from the period of limitation 
prescribed for an appeal by a special Act, 
the Provincial Insolvency Act, Act IL of 
1907, which provided a pericd of thirty 
days for an appeal against an order annul- 
ling a transfer (s. 46), On p. 11* it was 
held: 

“The general provisions of the .Limitation Act 
are founded mainly uponequitable considerations 
which apply as much to periods of limitation 

rescribed by special Acts as to periods of 

itation prescribed by the Limitation Act itself.” 

The question before us is a different 
one, namely the effect of an acknowledg- 
ment made in a period which is excluded, 
after the prescribed period has expired, 
The rulings to which the appellants 
referred tor the proposition that an ack- 
nowledgment after the prescribed périod 
but during an excluded period would bea 
good acknowledgment under s. 19, Limit- 
ation Act, are : l 

Abdul Ghani -v. B. Chiranji Lal (7) 
(Mukerji J.) where limitation was to 
expire on October 17, 1923, but holidays 
intervened and the suit could be in- 
stituted on October 23, when the 


(3) 49 A 67; 98 Ind. Oas 1005; A IR 1987 All. 114; 
34 A LJ 1039. - 
6) A I R1925 All. 68; 80 Ind, Oas: 743; LR 5A 


657 Viv. R 
' (5) A I R1930 Lah. 978; 129 Ind, Oas, 125; Ind. Rul 
(1931) Lah. 125. 
3 6) 10 AL J 3; 16Ind. Oas. 149; 34 A 498. 
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Oourts opened. It was during the holi- 
days and after the prescribed period that 
the acknowledgment was made, and 
ihe learned Single Judge held ihat the 
acknowledgment did form a fresh starling 
point of limitation unders. 19. Section 4 
provides that when the period prescribed 
expires when the Oourt is closed, the suit 
may be instituted when the Court re- 
opens. Reference is made to Sheo Partap 
Singh v. Tajammal Husain (3),! for authority 
but that ruling deals with an acknowledg- 
ment in & prescribed period and not in an 
excluded period. 

Visram Vasudeo v. Tabaji Balaji (8), isa 
Similar case where there was an acknowldg- 
ment after the prescribed period had 
expired but while the Courts wero closed 
and it held the acknowledgment good. This 
was by a Single Judge, Beaman, J. 

Kishen Singh v. Sardar Ali (9) by 
Tek Chand, J., was a similar case of an 
acknowledgment during a period excluded 
bys. 4 atter the prescribed period had 
expired, and was held good. For the 


respondents the following rulings were 
quoted : 
Bat Hemkore v. Masamalii (10), a Bench 


ruling, a similar acknowledgment given 
when the Courts were clésed, and after the 
prescribed period had expired. It was held 
not Valid for s. 19. 


_ Magan Lal Harjibhai v. Amichand Gulab 
jt (11), was a case of an acknowledgment 
made by defendants while the plaintiffs 
were minors but afier the prescribed period 
had expired. The period of the minority 
of the plaintifs was excluded under s. 6 
when calculating the period within which 
the plaintiffs could. sue. The cases were 
very fully reviewed and the Bench held 
BT the acknowledgment was not good under 
8. 19. i 

-In -Debendra Nath Roy v. Kartic Prasad 
Das (12), Rankin. O. J„ held that 
payment of interest on a simple money 
bond. after the expiration of three years 
from the date limited for payment, when 
the Court was closed, cannot save limitation 
under 8. 20, Limitation Act, and if a 
suit on the bond is not brought on the 
day the Court- reopens, the claim will 


Pes B 521; 112 Ind. Oas. 24; A IR 1928 Bom, 
(18)55 O 1210; 114 Ind. Oas. 483; A I R 1929 Oal 
68: Ind. Rul. (1929) Gal. 343. - 


558 - 
be time-barred. On p. 1213* it is 
stated : 

“Tf one was to introduce into the wording of 


as, 19 and 20 the consideration that is brought 
into force by s. 4, limitation law would become 
extremely unworkable.” 

In Anisuddin Ahmed v. Kalirada Roy 
(13), it was again held by a Single Judge 
that an acknowledgment en a day on 
which the Gourt was closed, after expiry 
of the period prescribed, could not bea good 
acknowledgment unders. 19. 

Shanti Parkash v. Harnam Das (14), was 
a similar case before Skemp, J. and after a 
review of the rulings he held that the 
acknowledgment was not good. Another 
recent ruling to the same effect by a Single 
Judgeis N. A. S. T. Chidambaram Chettiar 
v. Venkatasubba Naik (15). 

There are, therefore, only three Single 
Judge rulings for the view put forward by 
the appellants and six rulings, two by 
Benches, for the view of the respondents. 
The balance of authority is certainly on 
the side of the respondents. The view of 
the respondents appears to be the reason- 
able view. Section 19 refers to ‘the period 
prescribed.’ What is referred to in Various 
sections of the Limitation Act and in 
s. 52, Court of Wards Act is the exclu- 
sion of certain periods of time in calculat- 
ing the date on which a suit may be 
brought, and it cannot be said that the 
period excluded is the period prescribed. 
Learned Counsel for the appellants took 
this view, that s. 52, Oourt of Wards Act, 
did not prescribe any period of limitation 
but only excluded a period. And if learned 
Qounsel had admitted that s. 52, Court 
of Wards Act, did prescribe a period, 
then he would have been faced by the 
new addition made by Act X of 1922 to 
s. 29, Limitation Act, which now runs as 


follows : 
* * 4 * 

“(2) Where any pepin, or local law prescribes 
for any suit, appeal or application, a period of 
limitation different from the period prescribed 
therefor by Sch. I the provisions of s. 3 shall 
apply as if such period were prescribed therefor in 
that schedule, and for the purpose of determining 
any period of limitation prescribed for any 
suit, appeal or application by any special or 
local law. 


(a) The provisions contained in s. 4, ss 9 to 18 | 


and s, 22 shall apply only and in so far as and to 


(13) 58 O 1148; 134 Ind. Oae. 1132; AI R 1931 Oal, 
785; 85 O W N 370, Ind. Kul. (1932) Oal, 44. 
(la) A IR 1937 Lah. 649; 174 Ind. Oas 258,10R L 


5385. 

ee 1 M L J 262; 169 Ind. Cas. 653; AIR 
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the extent to which they are not expressly er- 
cluded by such special or local law ; and 
(b) the remaining provisions of this Act shall 


not apply.” ° 

If therefore it were argued that s. 52, 
Court of Wards Act, prescribed a period 
of limitation, then s. 28 (b) states that 
certain sections, one of which is s. 19, 
shall not apply. No acknowledgment 
made in the period prescfibed under 
s. 52 would provide a fresh start of 
limitation. 

The appellants are on 
dilemma. Section 52, Court of Wards 
Act, either prescribes a period of limi», 
tation, or it does not; if it prescribes a 
period, then under s. 29 (2) (6), s. 19 
will not apply; if it does not prescribe 
a period, then an acknowledgment made in 
its period cannot be within the ‘period 
prescribed’ in s 19. It is not possible to 
draw, any distinction between the words in 
s. 19 (1) ‘period prescribed for a suit” 
and the words in s. 29 (2) “prescribes for 
any suit a period.” 

The same words must be given the same 
meaning in the two seciions of the Limi- 
tation Act. The conclusion, therefore, is 
that s. 19 cannot apply to an acknowledg- 
ment made after expiry of the period of 
limitation prescribed but during the period 
excluded by s. 52, U. P. Oourt of Wards 
Act Act IV of 1y12. The appeal, therefore, 
should be dismissed as the suit of the 
plaintiffeswas time-barred. 

Rachhpal Singh, J.—TI agree. 

Ganga Nath, J.—I agree. - 


D. Appeal dismissed. 
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PATNA HIGH COURT 
Appeal from Original Order No. 82 of 1938 
April 19, 1938 
Wort, Aa. O. J. AND MANOHAR DALL, Je 
Maharaja Bahadur RAM RANBIJAYA 
PRASAD SINGH—Dgorss-HoLDER 
—APPRLLANT 


VETEUS 
Babu KESHO PRASAD SINGH alias 
KESHO JEE SINGH—Ossactor— 

RESPONDENT. , 
Civil Procedure Code (Act V of 1908), 3 48—Ap- 
peal agatnst decree — Peremptory order by High 
Court directing appellants to pay certain costs within 
seven days, upon failure to comply, appeal to stand 
dismissed—Starting point for purposes of 3, 48— 
Whether the firt order orthe second order when 
appeal stands dismissed ~ Suctession certificate— 
Decree in favour of last holder of tmpartible estate 
—Heaecution by next -holder—Succession certificate, if 

necessary. ; 
A decree was obtained on October 1, 1924. Rome 
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ony of the defendants appealed to the High Oourt, 
and on January 6, 1926, s peremptory order was made 
directing those defendante to pay certain printing 
costs within seven days : upon failure to comply with 
that order the appeal would be dismissed without 
any further reference to the Court ; | 

ear) that for the purposes of s. 48, Oivil Procedure 
Code, the order of January 13, 1920, which wag seven 
days after the order made by the High Oourt and the 
date upon which the appeal formally stood dismissed, 
should be taken as a starting point for limitation for 
execution. Abdul Majid v. Jawahir Lal (1) and 
Nagendranath Dey v. Suresh Ohandra Dey (2, ox- 
plained. Krishna Kant Prasad v. Radhay Singh (3), 
followed, 

Succession to an impartible estate is dependent 
and is to be determined upon the footing ofsurvivor- 
ship, It necessarily follows that no succession certi- 
flcate is required for execution of a decree for costs 
which forms a part of the impartible estate. ee 
Pragad Singh v. Tej Bali Singh (4), followed. Shiba 
Prasad Singh v. Rani Prayag Kumari (5), distin- 
guished. p : 

Appeal from an order of the Subordinate 
‘ Judge, Second Court of Arrah, dated March 
23, 1938. ; 

Messrs. S. M. Mullick and B. P. Sinha, 
for the Appellant. ; 

Dr. D. N. Mitter and Messrs. B. N. Mitter, 
Jadubans Sahay and S. C. Chakravarty, 
for the Respondent. 


Wort, Ag. C.-J.—The learned Judge in 
the Oourt below has dismissed the ap- 
plication for execution, first on the ground 
that it was necessary to take out a 
succession certificate, andy secondly that 
the application was barred by limitation. 
The applicant was the present hólder of 
an impartible estate, the last holder of 


which had obtained the deerce which was’ 


under execution. The decree was obtained 
on Octobr 1, 1924. Some only of the 
defendants appealed to the High Oourt, 
and on January 6, 1926, a peremptory 
order was made directing those defend- 
ants to pay certain printing costs within 
seven days: upon failure to comply with 
that order (as the nature of -the order 
which I have stated suggests), the appeal 
would be dismissed without any further 
reference to the Court. Now, it is perfectly 
clear that if the order of January 13, 1926, 
which was - seven days after the order 
made by the High Court and the date upon 
which the appeal formally stood dismissed, 
be .taken, it is clear that the applicant 
was not precluded by reason of s.48 of 
the Code of Oivil Procedure from pursu- 
ing his remedy in execution. , If, however, 
January 13, 1926, be’ not -the date, but 
an earlier one, it is equally clear that the 
application is barred by “the provisions 
ot the section to which I have referred. 

Dr. Mitter who appears on behalf of the 
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judgment-debtor relies upon the decision 
of their Lordships of the Judicial Committee 
of the Privy Oouncil in Abdul Majidv. 
Jawahir Lal.(1) for the purpose of con- 
tending that the date upon which the 
appeal stood dismissed being January 13, 
1926, was not the -date from which limi- 
tation ran. In Abdul Majid's case (1), the 
mortgagor had appealed to their Lordships 
of the Judicial Committee of the Privy 
Council, and that appeal had been dis- 
missed before their Lordships’ Board for 
want of prcsecution. The contention of the 
decree holder there was, that the period 
of limitation should run from the date 
of the order of their Lordships formally 
dismissing the appeal for want of prosecu- 
tion. But in the course of the judgment 
which was delivered by Lord Moulton this 
observation was made: 

“To put it shortly, the only decree for sale that 
exists 18 the decree, dated April 8, 1593, and that 
is a decree of the High Oourt of Allahabad. The 
operation of this decree has never been stayed, and 


there is no decree of His Majesty in Oouneil in 
which it has become merged.” 


The Article of limitation which was 
being considered in that case was the 
present Art. 183 of the Limitation Act 

“to enforce a judgment, decree or order of any 


-Court established by Koyal Qharter in the exercise 


af its ordinary original civil jurisdiction, or an 
order uf His Majesty in Oouncil," 

As regards the case before us, the section 
which governs the matter is s. 48 of the 
Ovde of Civil Precedure. But the question 
immediately arises—what is meant by the 
word ‘decree’ a8 used in that section, and 
the matter which arises out of the con- 
sideration of that point isthe date from 
which limitation should run? Now, the 
construction which Dr. Mitter would have 
us Place upon s. 48 of the Code wouid 
lead in my judgment to an anomaly. The 
Article which was discussed before their 
Lordships of the Judicial Oommittee of the 
Privy Oouncil in Nagendra Nath Dey Y. 
Suresh Chandra Dey (2) was Art. 182 of 
the Limitation Act, the third column of 
which reads 

“Thea date of the decree or order: or (where 


there has been appeal) the date of the Anal 
decrees or order of the Appellate Oourt.” 


And tir Dinshah Mulla, in delivering 
the judgment of their Lordships of the 


(1) 36 A 350; 33 Ind, Cas, 649; 13 A L J 624; 16 Bom. 
L R 395; 18 0 W N 963; 198 OL J 626; 27M LJ 17; 
(1914)M W N 485; 16 M L T44;1 L W483; ALR 
1914 P O 66 (P O). 

(2) 59 I A 283; 137 Ind. Oas. 529; A I R1932 PO 
165; Ind. Rul. (1932) PU 196; 36 U W N 803; (1932) 
A LJ 643; 34 Bom. LR 1065; 550 L J 528; 33 P LR 
621; 36 L W 7; 9 O WN 681; (1932M W N 817; 68 
M l J 329 (P Ò). : ; 
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Privy Council, made this observation: 

“Their Lordships think that nothing would be 
gained by discussing these varying authorities in 
detail” They think that the question must be 
decided uponthe plain words of the Article ‘where 
there has been an appeal’, time is to run from the date 
of the decree of the Appellate Ccurt, There is, in 
their Lordships’ opinion, no warrant for reading 
into the words quoted any qualification either as 
to the character: of the appeal o1 as to the parties 
to it; the words mean just what they say.” 

Their Lordships’ decision in this regard 
has been construed by a Divisional Bench 
of this Court in Krishna Kant Prasad v. 
Radhey Singh (3), a8 ‘applying to a case 
where an appeal has been: dismissed 
for default of payment of a proper 
court-fee. Now, there can be no doubt 
that we are bound by the decision of this 
Court in regard to that matter and we 
are bound to come to a conclusion contrary 
to the contention put forward by Dr. 
Mitter as regards the decision. of their 
Lordships of the Privy Council in Nagendra 


Nath Dey’s case (2) reported in 59 Indian: 
Appeals at p. 283. Dr. Mitter in ‘the course’ 


of his argument pointed, out that their 
Lordships in the earlier part of their 
judgment expressly stated, that, not only 
was the appeal dismissed on the. ground 
of -irregularity but also upon its merits: and 
it is contended therefore that, unless there 


has been some judicial deéision upon the’ 


merits, the date from which limitation 
would: run would be the date upon which 
the last judicial decision upon the merits 
had been made, and not from the later 
date as in this case, the date of the dis- 
missal for default. It seems to me, quite 
apart from the binding authority of the 
decision to which I have just referred, viz, 
Krishna Kant Prasad v. Radhey Singh's case 
(3), that unless the view which is taken 
by that decision be adopted, it would 
lead to an anomalous position as I have 
already stated. According to the decision 
of the Privy Oouncil reported in 59 Indian 
Appeals at p. 283, [Nagendra Nath Dey v, 
Suresh Chandra Day (2) , under Art. 182 in 
determining the period of limitation, the 
date of the order of the.Oourt of appeal 
would be- taken, but.- according .to the 
argument when we come to s. 48 of the 
Oode of Civil Procedure, not the date 


which-is taken- under: Art. 182 should be 


the date from. which limitation would run, 
but the-earlier date. In my judgment 
that is an` impossible contention, the 
contention being (to repeat myself in some- 
what different words) that the expression 
(3) 19P L T 243; 173 Ind, Oas. 615; ‘A I R 1938 
Pat. 79; 4 B R 303; 10 R P 428. j AET 
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‘decree’ in s. 48. of the Oode means. a 
decree of the Court of first instance. 
Section 48 in my judgment provides the 
maximum perlod during Which the appli- 
cation for execution could be taken out, 
but the period from which limitation would 
run should be the period provided by the 
Limitation Act. 


Again to revert to the statement I. 


made a moment ago, I would come to 
the conclusion that we are bound by the 
recent decision of our own Oourt reported in 
19 Patna Law Times at p. 243 | Krishna 
Kant Prasad v. Radhey Singh (3)] with re- 
gard to this matter; and it would only be in 
case we- are of the opinion’ that that 
decision is clearly wrong that we could 


possibly refer the mattertoa Full Bench’ 


decision. In my judgment that point 
ails. . 
So far as the other question is concerned, 
the necessity for taking out a succession 
certificate, the matter has been determined 
in the recent unreported decision of this 
Court (Miscellaneous Appeal No. 41 of 
1936) in. which Agarwala, J. and Madan, J. 
in precisely similar circumstances, came 
to the conclusion that succession certificate 
was not required. There can be no dispute 
that succession to an impartible estate is 


dependent and is to ‘be determined upon. 


the footing of survivoiship. 
abundant authonty for that 
one of which is the well-known decision 
of which isin Barynath Prashad Singh v. 
Tej Balt Singh (4), and, once that question 
is determined, it seems to ‘me 
necessarily follows thatwe are bound to 


There is 


hold that no succession certilicate is res, 


quired. Dr. Mitter contends that in some 
sense this is immovable property and 
relies upon the decision in Shiba Prasad 
Singh v. fant Prayag Kumari Debi (5), 
But as regards the relevant matters relied. 
upon by Dr. Mitter, it was a case in 
which one of the widows was awarded 
certain property as being the separate 
property of her deceased: husband. Taat in 
no way assists usin coming to a conclu- 
sion with regard to this matter. 

in my Judgment the Judge in the Court 
below was clearly wrong in holding that 


LJ 388; 40 ML J 387;- (1921) M W N 300; 25 0 W 
564; 2 P L T 257: 23 Bom, L R 654; 43 A 228; 309 
P 0) 33; 28 M L T 358 (P 0). 
Y I A331; 138 Ind. Cas. t6l; 68M LJ 198; 9 
Y1; A IR 1432 P O 216;3b O W N 1048; 56 
2; 3b u W 268; (1932) M W N8923: (1932) A L 
919; 13 PLT 659; 34 Bom. LR 1567, 59 O 1399; 
Ind. Rul (1932) PO 263 (P O) . De n 


conclusion,. 


that it. 


- (4) 48 LA 195; 60-Ind. Cas. 534;19 A LJ 817; 880 `` 


ʻa of the Subordinate: Judge, 
“€: Nagpur, dated February 20, 1934 in 0.8. 
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this decree for costs, which certainly form- 
ed part of the impartible estate, necessitated 
a succession certificate. The appeal in my 
opinion succeeds and the decision of the 
learned Judge in the Oourt below is set 
aside. The decree-holder will be entitled 
to proceed with the execution. The appeal 
is allowed with costs throughout. Attach- 
ment will continue so far as regards one- 
half of tke sum ordered to be attached 


in Privy Council. Appeals Nos. 36 to 
39 of 1930. ; 
Manohar Lall, J.—I agree. 


D. _ Appeal allowed. 
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NAGPUR HIGH COURT 

Firat Civil Appeal No. 91 of 1934 
-~ August 26, 1937 

GILBRRT, O. J. AND Diasy, J. 

BAHE BOHAND HARAKOHAND 
“AND ANOTHER— PLAINTIir¥s*—APPRLLANTS 
= VETSUS 
BATTASRAO AND OTANRE8S— 


DEFENDANTS — RESPONDENTS 

Decree — Oonstriiction — Decree-holders’ rights 
depend on construction of decree — Appellate decree, 
‘construction— Mortgage — Costs — Decres awarding 
costs against putsne morigagee—If can be executed 
personally, 

“The rights of the decree-holder under a decree 
will- mani depend upon the interpretation of thè 
decres. here there is an appellate decree that is the 
decres that has to be construed and that decree 
is tha one that takes the place of the lower Courts’ 
| decree. Jowad Hussain v? Geniian Singh (1), Fite- 
holmes v. Bank of Upper India (2) and Amina se 
v. Ram Shankar Misra (3), relied on. - 

So far ascosts are concerned, unless there is any- 
thing in the deoree of the A te Court to show 
that ‘the normal right of the itigant to’ recover costs 
pereonally against his opponent is taken away, the 
costs given by the decree against a puisne mortgages 
canbe executed personally against the mortga eS) 
and such right is mdependent of and exists whe 
or not XXXIV, r. 6, Oivil Procedure Oode, is 
applicable, and is founded- on the broad. ground 
that where a Court orders costs to be paid, the 
costa have to be paid, and the obligation to pay 
is not in any way dépendent upon the mortgaged 
property proving sufficient or insufficient, Maung 
Po Mya v. M. ge Ra a e A ela 
Ohettyar . neat P, R. P. . Ohettyar Firm (7), 
followed. a ieee APA Naicker v. Pelana mi 
- Chettiar (4), Raj Kumar Singh v. Bheo Narayan, 
Sahu (6) z Het Ram v, Raja Dutt Prasad Singh (8) 


F. "ó. T from the order of the Court 
First Class, 


"No. 146 of 1929, dated July 1d, 1930. 
- Mr. B. R. Mandlekar,. for tue Appellants, 
Mr. 9. P. Deshpande,- for «Respondents 
Nos.3 and 4 -Ex porie soa Res- 
“pondents Nos. land 2. z : 


Judgment,—The oe is the pldint- 
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-The relevant facts 


are as follows i— 
The plaintiff sued a variety ‘of defend- 


ants. There was a death, and after the 


death, the defendants were as‘ follows: 
defendants Nas. .1 and 2, the mortgagor 


‘and’ his sòn; defendant No. 3, second 


mortgagee. The plaintiff sued on the 
mortgage and joined the third defendant 
‘as second mortgagee. The first and second 
‘defendants put in no -written statements 
“but were examined in the case. The third 
defendant put in a written statement 
‘which raised a ground of defence based 
‘on’ 8. 83 of the Transfer of Property 
“Act. That is.to say, he alleged that he 


had deposited in Court by way of tender 
44 ‘sufficient sum to satisfy the mortgage. 


‘The. question,. therefore, that fell to be 
decided was whether the sum so deposited 
was. sufficient or not. Tne trial Oourt 
held that it was, and accordingly, while 
giving piasintiff a decree on the mortgage, 
80 framed it that it was directed against 
the mortgaged property and defendants 
Nos. l_and 2. So far as the cosis were 
concerned, as the plaintiff had lost on the 
only. matter of contest, the plantit was 
ordered to pay his own costs and. to pay 
the .defendant’s costs. [he plaintiff ap- 
pealed. On appeal it was found that the 
bender was insufficient. Oonsequently the 
detence based on tender failed, and accord- 
ingly.the contesting third- defendant was 
tound liable to pay the plaintiff's costs 
not only. -of the appeal but also of 
the triai. Owing, however, to the way 
the appellate decree -was-- drann up, the 
resulting decree. runs as follows: (The 
words underlined are. consequent upon 
the alterations madein appeal. Though 
costs were ordered to be paid by the 
plaintiff in the -first Court, the common 
tiorm “principal, interest and -coste was 
left unaltered without costs beg struck 


out and the tigure for principal and ın- 


terest. was Ks. 5082-4-6; ‘owt was turned 
into Rs. 8,521-12-0 on-appeal and tuat 
ugure included costs). 

“it 18 hereby declared that the amount due to 
the plaintiff on account of principal, interest and 
costs calculated - upto- March 14, 1932, 18 


Re. 8,531-12-0 and- that such amount shall carry 


interest at the rate of 6 per cent pei annum until rea- 
lization, and ib 18 decreed as follows ;— 

L. That uf the delendant peys into Court the 
amount-so declared-due un o2 before the said March 
14, 1932, the--plaintift shall delive: ‘up to the 
detendant, or to such person as he appoints, all 
documents in hig possession or power relating to 
the moatgaged: property.: and shall, if sp required, 
retransfer the property to the defendant free fiom 


4 


w 


- be at liberty to apply for a 


~ 
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by the piaintift or any person claimin der him 
or by those under whom he claims, aaa 

2. That if such payment. is not made on or 
before the said March lJ, 1938, the mortgaged 
property or a sufficient part thereof be sold and 
that the proceeds of. the _ gale (after defraying 
thereout the expenses of the sale) be paid into 
Court and applied in payment of what isdeclared 
due to the plaintiff as aforesaid together with 
subsequent interest and subsequent costs, and that 
the balance, if any, be paid to the defendant. 
Plaintif will have right to apply for a’ personal 
dearee ın respect of the ‘deficit, if any, against 
defendant No.1 only. The rest of the plaintiff's 
claim is dismissed, 
38, That if the net proceeds of the sale are 
insufficient to pay such amount and such sub- 
sequent interest and costs in full the plaintiff shall 
against defendant No. 1 only f Te ae 

endant No, 0 or t 

ika balance, y for the amonnt of 
_ Notn—The costs of the original suit have bes 
tneluded -in the decretal amount os per Schedule A” 

In point of fact the mortgaged property 
has proved insufficient. The question is 
whether & personal decree in respect of 
the costs: awarded by the Appellate Court 
can be given. It has been urged that 
there-was no appeal from the part of 


- the lower Court's decree stating that the 


plaintif- will have a right to apply for 


personal’ decree in respect of the deficit, 


if any, against defendant No.1 only, and 
accordingly plaintiff 1s now barred from 
seeking to have, a personal decree in 
respect of the deficit against defendants 
Nos. .2 "and 3. The answer given to that 
is that” what is being sought here is 
costs, and there was no question of costs 
in the lower Oourt because costs were 
given in favour of the plaintiff only in 
appeal.  . a MA 
_ it would -seem clear that where there 
is an appellate decree that is the decree 
that has to be construed and that that 
decree 18 the one that takes the place 
of the lower Oourt’s decree: Jowad Hussain 
v. Gendan Singh (1) and Fiizholmes v. Bank 
of Upper Inaia (2). It is also clear that 
considering the nights of the decree-holder 
under a decree will mainly depend upon 
the interpretation of the decree Amina 
Bibi v. Ram Shankar Misra (3). 

One question raised is whether the plaint- 
we aay Pat. 24 at p 28; 98 Ind, Cas, 499; 24 A L J 765; 


AIR 1936 P O 93; (1986) M WON 59i; 44 O 
80 WN 690; 24 L W 30% TP LT 515;31 0 WN 5 


SLM LJ 781; 28 Bom, L R 1359; 53 1 A 199 


(3) e Lab. 253 at p 355; 100 Ind, Oas, 22:95 A L 
O : 7 
N 


(D 41 A 473; 50 Ind, Oas. 730; 17 A`L J ago, 


. 
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iff is prevented from obtaining a personal 


decree as to costs because of the wording 
of 0. XXXIV, r. 6; or, whether, quite 
apart from O. XXXIV, r. 6, having been 
given costs, he is entitled to recover those 
costs personally ifthe mortgage security 
proves insufficient to pay the total amount 
due. under the mortgage decree. It has 
been urged that the liability on which a 
persana] decree can be founded is a 
personal covenant in the mortgage, and 
that therefore nobody who is not a privy 


‘by contract can have a personal decree 


given against him for any part .of the 
order passed in the mortgage suit includ- 
ing the order asto costs. In our opinion, 
that is not so. The foundation of a personal 
liability for the debt is doubtless the 
personal covenant to re-pay. That is the 
thing which personally binds the mort- 
gagor and in respect of which he can 
be made personally liable when a decree 
is issued, if he has so contracted. But 
there can be a personal decree for costs 
in cases in which there is no personal 
covenant and no contract. That a non- 
mortgagor can be made to pay costs per- 
sonally has been decided in Hajagopala- 
swami Naicker v. Palaniswami Chettiar 
(4). See also Maung Po Mya V.M. A.S. 
Firm (5). But doubtless in all these - 
mortgage cases the policy of the law and 
the practice of the Oourts is to. require 
the person who has got a mortgage decree 
to pursue first the property and he is not 
permitied at the same time to pursue 
the person. He is not, therefore, allowed 
to proceed against the property in respect 
of the debt for’ which that property is 
encumbered and at the same time, as he 
would otherwise be free to do, pursue the 
person in respect of the personal liability 
to pay costs. Oonsequently the mortgagee 
must proceed in the first instance against 
the mortgaged property even though ‘his 
decree is ome which can, in- part, be 
executed personally against the mortgagor 
or against the non mortgagor: Raj Kumar 
Singh v. Sheo Narayan Sahu (6). 


` Thus, so. far ag costs are concerned 


unless there is anything inthe decree of 
the Appellate Court in this case to show 
that the normal right of the litigant to 
recover costs personally against his opponent 


4) 55 M 388; 135 Ind. Oas. 578; 34 L W 961; 69M 
LJ 93; Ind, Rul. (1932) Mad. 162; A IR 1932 Mad. 155; 


` (1938) M W N 554, 


- (5)9 R 186 at p £01; 133 Ind. Oas. 225; AI R193] 
tang. 153, Ind, Rul. (1931) Rang. 24l. f 


`” 
« 
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ls taken away, we are in agreement with 
the views expressed by the Rangoon High 
Oourt in ©. A.M. K. Chettyar Firm v. 
P. R. Ẹ. L. S. Chettyar Firm (7) and 
Maung Po Mya v. M. A. 8. Firm (5) 
to the effect that where costs are given 
against a puisne mortgagee as here, 
such costs can be executed personally 
against the mortgagee, and we agree 
such right is independent of and exists 
whether or not O. XXXIV, r. 6, is ap- 
plicable, and is founded on the broad 
ground that where a Court orders costa 
to be paid, the costs have to be paid, 
and the obligation to pay is not in any 
way dependent upon the mortgaged pro- 
perty proving sufficient or insufficient. 
ae also Het Ram v. Raja Dutt Prasad Singh 
But here owing tothe form the decree 
takes this right is lost. The costs have 
been included in the sum of Rs. 8,521-12-0 
decreed. The decree specifically restricts 
‘the mode of recovering that sum. There 
has been no application to modify the 
decree under the slip section or otherwise, 
and we do not wishto say anything to 
encourage such an application which might 
have very unfortunate results for the 
applicant. As matters stand at present, 
we find, on looking carefully into the 
‘decree as ib stands in its final form, that 
the learned Judge was right in his con- 
clusion though his reasons were wrong. 
: The appeal is accordingly dismigsed with 
costs; Oounsel’s fee Rs. 40. 
_ 8 Appeal dismissed. 
- (TJA IR 1931 Rang. p 183; - 
l nD al doin eae p 183; 133 Ind. Oas. 93; 
(8) 48 A 682; 6 Ind. Oas. 593: A IR 1926 All, 723. 





PATNA HIGH COURT 
Civil Appeal No. 578 of 1935 
February 10, 1938 
ne W ort, J. 
FATEH BAHADUR SINGH~Dargnpant 
APPELLANT 


Ve TSUS 
Musammat SUBHAGO KUER—Ptraintire 
AND OTHERS— DgPENDANTS—RKESPONDENTS 


tds be a Transfer of — Transfer of mortgagee - 


agor paying towards interest or princtpal 

a Jadi transfer but without notice of it—Payment, if 

< should be allowed against transferee — Alleged pay- 
ment not proved—Question of notice, relevancy of. 

Where a mortgage istransferred without the privity 


of the mortgagor, the transferee tekes sabject to the - 3 
_ - Sbateof account between the mortgagor and mortgagee wW 


"at the date of the tranbfer: Payments of interest or 
payments on account of poe made by the mort- 
` gagor tothe mortgagee „after, but without notice of, 
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a transfer must, in the absence of collusion, be allow- 
ed to the mortgagor as against the transferee The 
ap applies to the cass where the mortgagor 
paid off the whole of the mortgage debt in the 
absence of notice. Dixon v. Winch (1), relied on. 

The question of notice will only arise 1f payment 
in fact had been made. But where ıb is quite clear 
that the payment supposed to have been made by the 
mortgagor was nothing more than a show of payment, 
the question of notice does not arise. 

_. Thefact that the consideration was not paid by 
the transferee is not sufficient to show that the right 
of the mortgagee did not pass to the transferee, when 
it is otherwise clear that it was the intention of the 
parties that the transaction was to be effective. 

©. A. from the appellate decree of the 
Sab Judge, Second Gourt, Patna, dated 
J une 8, 1935. 

Messrs. B, N. Mitter, Dasu Sinha and 
Ramanugrah N. Sinha, for the Appellant. 

Messrs. A. N. Lal and A. Chandra Sekhar 
Sinha, for the Respondents, 

Judgment.—This is a case in which the 
mortgagor after a transfer of the mortgage 
has paid off (so he alleged) the mortgage 
debt. The transfer to the plaintiff was on 
June 30, 1930, and the payment by the mort- 
gagor is supposed to have been made on 
October 11, 1930, to the original mortgages. 
It is clear that there was no express notice 
by either the mortgagee or the assignee 
to the mortgagor and therefore the ordinary 
principle laid down by Oczens-Hardy, J. 
in Dizon v. Winch (1), at p. 742* would 
apply. No reference was made at the Bar 
to this decision but it is a well-known 
decision on this point. The principle was 
stated thus ; 

“It is well settled that payments of interest or 
payments on account of principal made by the 
mortgagor to the mortgagee after, but without 
notice of, a transfer must, in the absence of collu- 
sion, be allowed to the mortgagor as against the 
transferee,” 

The main principle is stated in these 
words : l 

“Jt is well settled that where a mortgage 18 
transferred without the privity of the mortgagor, 
the transferee takes subject to the state of account 


_ between the mortgagor and mortgagee at the date 


of the transfer;” 
and Oozens-Hardy, J., also relying on the 


“case, In re Lord Southampton's Estate, Allen 


v. Southampton (Lord) Banfather's claim (2) 
stated that the principle applied to the 
case where the mortgagor paid off the 
whole of the mortgage debt in the absence 
of notice. At first when I came to consider 
this case it looked as if the decision of the 
learned Judge in the Court below was 
insufficient so far as the question of notice 


a ae 1 Oh, 738; 69 L J Oh. 465; 82 LT 437; 48 
612, 
4 (2) Peay 16 Oh. D 178; 50-L J Oh. 218; 43 L T 687; 
26 231. 


* Page of (1900) 1 Oh.—|#a.] 7 a 
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was concerned. I have stated and I repeat 
that there was no express notice, But 
the Judge in supporting the judgment of 
the trial Court came to the conclusion that 
the mortgagor had notice of the transfer 
but his judgment with regard to that was 
very brief, although not necessarily to be 
questioned on that ground, but it seemed 
at first that the statement of the Judge 
was unjustitied. Had I been still of that 
opinion, I should not have hesitated - in 
sending the case back to the Judge for the 
determination of the question whether the 
mortgagor had notice of the transfer or 
not. But there is one other finding which 
makes it unnecessary in the circumstances 
of the case. The question of notice will 
only arise if payment in fact had been 
made. But the Judge in the Court below 
is quite clear in his conclusion that the 
payment supposed to have been made by 
the mortgagor was nothing more than a 
show of payment; in other words, the 
payment had not been made. ‘The ques- 
tion of notice, therefore, did not arise. 
Apart from those most important ques- 
tions, the man argument of Mr. Mitter on 
behalf of his client was that the transfer 
to the plaintiff was inoperative. By that 
I understand him to mean that it was 
nothing more thay a fictitious transaction. 
From one point of view I suppose the morte 
gagor was entitled to question the plaintiff's 
right -to sue as assignee, although it is 
perhaps somewhat difficult to see how the 
‘mortgagor could question the transaction 
as between the mortgagee and his trans- 
feree on the footing that no consideration 
‘had passed. Bat the Judge in the Court 
below has held that it was the intention 
of the parties in those circumstances that 
the transaction was to be effective, in 
other words the right conveyed by the 
deed of assignment did pass to the plaintiff, 
The mere tact that the Ks. 162 odd had 
not been paid to the mortgagee does 
not necessarily conclude the matter. There 
is abundant authority for that proposition 
“and therefore it is impossible for me to come 
to the conclusion that the learned Judge 
in the Oourt below was wrong in law in 
coming to the conclusion thal the trans- 
action was a valid one and that the interest 
conveyed had passed to the plaintiff. The 
only line of attack as l have already stated 
was that as the consideration had not been 
paid the right did not pass. That is 
not necessarily conclusive and to repeat 
myself, it does not entitle this Court 
to come to the conclusion that the 
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Judge in the Court below was wrong 
in holding in the absence of ihe passing of 
consideration that the right had passed to 
the plaintif. I think the finding in this 
case is sufficiently clear that, the money 
was not paid, and, in my judgment, that 
concludes the matter. The appeal fails and 
must be dismissed with costs. 
D. Appeal dismissed. 





LAHORE HIGH COURT i 
Letters Patent Appeal No. 44 of 1936 
February 2, 1937 
ADDISON AND DIN MOHAMMAD, Jd. 
MURLI MALL AND Sons—Dgorgn- HOLDERS —— 
APPELLANTS 


Versus 
BHAWANI DASS AND OTBERS— JUDGMENT- 
.  DBBTORS— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5}— 
Jont decree against E and U—Ulause in decree stating 
that 1 should firstly be executed against F— 
Kzecution applicatton agatnst O on November 10, 
19380, dssmissed—Second application again agasnst O 
on October 16, 1933—sree appitcatron held was 
effectsve both against F and O and was tn accordance 
wuh taw—Second application was, therefore, in 
time. i 

A decres for certain amount was passed jointly 
against # and O. The decree contained a clause 
that the decree-holder should attempt iealization in 
the hist instance from F, An execution application 
was made on November 10, 1930, against C alone and 
was dismissed on the ground that no attempt was 
made trst to realize decretal amount from ff as 
provided bythe decree, The second execution ap- 
plication was made on October 16, 1933, which was 
also against C alone and was dismissed as time- 
barred : 

Held, that according to Expl.1 to Art. 182, 
Limitation Act, the application against C took 
effect against #' also. ‘he dret application was, 
theretore, in accoruance with law and, as it was 10 
accoidance with law falling unde: Art.162(5) and 
kapi. 1 thereto, the fact that execution was not 
allowed did not make ıt an application which was not 
in, accordance with law. The second application of 
October 16, 1933, therefore, was also within time and 
in accordance with law and consequently not barred 
by limitation, : 

i. P. Av from an order of Mr. Justice 
Bhide. 

Mr, Chuni Lal Vohra, for the Appellants. 

Mr. Nand Lal Salooja, tor the Kespond- 
ents. 

Addison, J—There was a decree for 
Rs. 13,946-14-0 passed against delendants 
Nos. 4 and 5, namely, Messrs. Frank John- 
son & Uompany, Limited, Thayetmyo, 
Burma, & Messrs. Chuni Lal Behl Monan 
Lal Wahi and Company, Multan. ‘Lhe dec- 


„ree ig in the iollowing terms: | 
“It ıs ordered that defendants Nos. 4 and 5 do pay 


- to the plaintifis the sum ot Rs. 1%,50z-14-0 with inter- 


„eston Ke, 18,000 at the rate of ò per cent. per 


yar 
s 
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annum from the date of institution of suit to date of 

realization ofthe said sum and do also pay Rs. 1,384” 
being the proportionate costs of the suit. Defendants 
Nos, 1 to 3 to be tree, but they should bear their 
own costs. The plaintiff to attempt realization of the 
et Lon defendant No.4 in the first instance and 
then from defendant No. 5.” 


_ The firat application for execution was 
made on Noyember 10, 1930, and it was 
against defendant No. Sgonly. It was dis- 
missed on the ground that the decree-hold- 
er-had not made any attempt to realise 
.the decree from defendant No. 4. The second 
application for execution was made on 
October 16, 1933. It was supported by an 


affidavit of the decree-holder that he had- 


not been able to discover the whereabouts 
of defendant No.4 and believed that he 
had no property. This application was also 
for execution against defendant No. 5 
alone. The executing Court held that it had 
not been established that Messrs. - Frank 
Johnson & Company were carrying on 
business or had property in British terri- 
tory, and, therefore, ordered the execution 
to proceed against defendant No. 5. From 
this” decision, defendant No. 5 preferred an 
appeal to this Court, which was heard ‘by 
a Single Judge. He held that the first ap- 
plication was not a step-in-aid of execution, 
inasmuch as the decree-holder was not en- 
titled to execute the decree against defend- 
ant No. 5 without first attempting to realise 
it from defendant No.4. The second ap- 
plication was, therefore, held to Be time- 
barred. The Single Judge further held that 
there was no reliable evidence on the record 
to show that the decree-holder had made 
any attempt to realise the decree from de- 
fondant No. 4. He stated that the wording 
ofthe decree was not very happy, but he 
took it that the decree meant that the decree- 
holder was not entitled to execute the 
decrée against defendant No. 5 unless- he 
had made a bona fide attempt to realise it 
from defendant No.4and failed. On the 
evidence he considered that such a bona 
fde attempt had not been made. For both 
reasons he accepted the appeal and set 
aside the order of the executing-Court 
directing the execution to proceed. He left 
the parties to bear their own costs, however. 


Against this decision , this - Letters Patent - 


Appeal has been instituted. - 

From the wording of the decree, which 
has already been set out, it is clear that 
it is a decree. passed jointly against defend- 
ants Nos. 4 and 5 for thé amount stated, 
there being an appended clauge to the effect 
that the plaintiffs shenld attempt realiza- 
tion from’ -defemdant No. 4- in- the fist. 
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instance. The last portion of Expl. 1 to 
Art, 182, Sch. I, Limitation Act, enacts that 
where a decree or order has been passed 
jointly against more persons than one, the 
application if made against any one Or more 
of them, or against his or their representa- 
tives, shall take effect against them all. The 
application of November 10,1930, was an 
application to execute a decree passed joint- 
ly against two persons with the rider men- 
tioned and it seems to us to fcllow from 
Expl..-1 that an application against one 
must take effect against all. It is true that 
this first application was dismissed on the 


-ground that it had not been established 


at.a sufficient attempt had been made 


-to realise the money from defendant No. 4. 


This may have been a correct decision, but 
‘it does not mean that the application was 
not in accordance with law and, as it was in 
accordance with law falling under Art. 182 
(5) and Expl.1 thereto, the fact that execu- 
tion was not allowed does not make it an 
application which was not in accordance 
with law. The second application of Octo- 
ber 16, 1933, therefore, was also within time 
and it also isan application in accordance 
with law. We hold, therefore, that the 
second application was not barred by limi- 
tation. : 

On the whole we see no reason to dis- 
turb the finding of the Single Judge that a 
sufficient attempt has not yet been made to 
realise the money from defendant No.4 in 
the first instance. This being so, we dis- 
miss the appeal, butin doing so we desire 
to point out that the application isa valid 
application and is only being dismissed be- 
cause a sufficient attempt has not yet been 
made by the decree-holder to execute his 
decree against defendant No.4 in the first 
instance. The decree-holder should take 
some steps in Burmato establish that the 
principal partner of defendant No. 4 is no 
longer in India and that the Oompany ie 
defunct and has no assests. When he has 
done so and if his attempt is unsuccessful, 
he should then proceed in accordance with 
law to execute the decree against defendant 
No. 5. The parties will bear their own 
costs of these proceedings throughout. 


s. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Revision No. 223 of 1937 
January 19, 1938 


DAYLE, J e ` 
RAMANAND LAL—PRTITIONAR 
versus 
BARHAMDUTT MISSIR AND ofHERS— 
Orpostra Party 
Civil Procedure Code (Act V of 1908), 0. KAT, r. 89 
—Whether confers right to maka deposit on person 
purchasing property so far back from date of sale 
that his interest was not affected. 
Obiter, —Though O. XXI, zr, 89, Oivil Procedure 
. Oode, speaks of “any person, either owning such 
propety or holding an interest therein by virtue of 
a title acquired by such gale,” it does not confer the 
right to make a deposit on a person who had pur- 
chased the property so far back from the date of 
the sale and the execution proceedings that his in- 
terest was not affected by the sale. Dulhin Mothura 
Das Koer v. Bansidhar Singh (1), relied on, Adenna 
v. Chinna Ramayya (2), referred to. 


Mr. B. P. Sinha, for the Petitioner. 


Messrs. R. Prasad and D. N. Varma, for 
the Opposite Party. 


Order.—This is an application in revi- 
sion by one Ramanand Lal who claimed 
to deposit the amount of 8 certain decree 
under O. XXI, r. 89, in order to get an 
execution sale set aside. His case was that 
Mukhan Ojha and Lachha Ojha, the judg- 
ment debtors in a certain suit called Rent 
Suit No. 15 of 1928 which was indirectly 
under execufion, in accordance with the 
compromise in an ejectment suit, (which 
compromise is now under execution) were his 
farzidars. The learned Munsif disallowed 
the application on the ground that the 
applicant’s interest cannot, by any stretch of 
imagination, be “affected by the execution 
sale.” On behalf of the decree-holder, it 
was said in the lower Oourt that the appli- 
cant’s claim was correct and that he had a 
one-third tnoterest in the property for which 
Mukhan and Lachha were recorded jn the 
landlord’s sherista. The learned Munsif 
found it difficult on the affidavits before 
him to arrive at a definite finding on the 
point whether the applicant was a co-sharer 
-in the holding or was a man of the decree- 
holder's, and for the reasons already in- 
dicated he held that the point was im- 
material. It has been contended on behalf 
of the applicant that the wording of O. XXI, 
r. 89 entitles him to make the deposit, 
which has been disallowed by the trial Court, 
and hat this is a question of jurisdiction. 

The application is resisted by the auction- 
purchaser, on whcse behalf it has been 
contended in the first place that no revi- 
sion lies in the present case because orders 
under O. XXI, r. 92, are appealable; but no 
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passed at the time the applicant came up 
to this Court in revision. His application 
under O. XXI, r. 89, had undoubtedly been 
disallowed, but the order under r. 92 cons 
firming the sale could not be passed at the 
same time if only because 30 days had not 
yet passed from the date of the execution 
sale, and this Court stayed further proceed- 
ings. The next point urged on behalf of 
the auction purchaser is that though O. XXI, 
r. 89, speaks of “any person, either owning 
such property or holding an interest there- 
in bv virtue of a title acquired by such 
sale.” it does not confer the right to make 
a deposit on a person who had purchased 
the property so far back from the date of 
the sale and the execution proceedings that 
his interest was not affected by the sale. 
This contention is supported by the deti- 
sion in Dulhin Mothura Das Koer v. 
Bansidhar Singh (1). This case was decided 
by Mookerjee and Oaspersz, | JJ. in 1911 
before the establishment of this High Court, 


d the learned Judges observed that: 
ant would be an obviousl unreasonable interpre- 
tation of r. 89 to hold that any person might 
avail himself of the benefit thereof, even though 
admittedly he was in no way affected by the sale 


This. authority was binding on the trial 


ourt. A contrary view has undoubtedly 
see taken in Adenna v. Chinna Ramayya 
(2) where it was pointed out that the word 
“property” in r. 89 must mean the tangible 
property sold, whether or not persons other 
than the judgment-debtor had any interest 
in it and it does not mean merely the 
right, title and interest of the judgment- 
debtor alone. The learned Munsif does not 
refer to any decisions, and no decision of 
any consequence other than those from 
Dulhin Mothura Das Koer V. Bansidhar 
Singh (1) and Adenna v. Chinna Ramayya 
(2) have been brought to my notice. If 
these two decisions had been brought to 
the notice of the leatned Munsif, there 
could not be any question that he would 
have been bound to follow the decision 
from Dulhin Mothura Das Koer v. Bansidhar 
Singh (D. The Government Pleader who 
appears for the applicant has suggested that 
if, as I am inclined to think at present, 
the view taken in Adenna v. Chinna 
Ramayya (2) is the more acceptable view, 
I might refer the case to a larger Bench, 
if asl hold the decision in Dulhin Mothura 


Das Koer v. Bansidhar Singh (1) is 
WN 904: 10 Ind. Oas. 880; 15 O L J 88. 
Gi A M 770; 109 Ind. Cas. 168; A I R 1928 Mad. 1191; 


54M L J 445; 27 L W 307; (1928) M W N 159, 
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binding on me sifting singly. I am, -not 


prepared to adopt this course, my reason . 


being that it.was open to the applicant to 
wait for the order under O. XXI, r. 92, and 
appeal against it, reserving the question of 
jurisdiction to be raised, if necessary, by 
an appropriate“ application after the dis- 
posa] of -the appeal. When I pointed this 
- out, the learntd Government Pleader asked 
for permission to withdraw the present 
application. The permissionis given. The 
auction~purchaser asks for his costs. In my 
. Opinion the costs of this application ought. 

to be costs in the case. = 

D. ; Orderaccordingly. - 


: LAHORE HIGH COURT 
_Becond Civil Appeal No. 1229 of 1936 
a February 
ABDISON AND DIN 


2, 193 
MOHAMMAD, Jd. 
Baba 


HAKAM SINGH—PtLaintire — 
APPELLANT - 


VETSUS 
NARANJIN SINGH AND aNotagr— 
| DHFEN DANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), 8. 6 (&— 
Dissolution of Olearing Ag jirm—One of partnera 
subsequently transferring firma right to recover goods. 
or their value as damages from sub-agents—Transfer, . 
whether valid—Transferee, if can sue. 

A rightto take acconntsand to recover such sums 
ds may be found due, is not assignable, being amers. 
right to sue within the meaning ofa. 6, cl. (e) ofthe’ 
Transfer of Property Act, and the assigneetig, there- 


_fore, not entitled to maintain a suit for such a pur- 
A Clearing cy operated in 8. It consisted of 
four partners. e business of the firm was to 


obtain railway receipts from business concerns in 8, 
get from them the railway freight and other transfer 
freight along with commission and then clear the 
goods mentioned in the railway receipts at R station 
and forward them to the owners of the goods in 8, 
This 8S firm appointed the firm K of Ras their 
gub-agentsin E for the purpose of clearing the 
poe at the railway station and putting them on 
esto becarried to 8. There was some negligence 

onthe part of the agent firm at R. N, one of the 
partners of thefirm at 8, describing himself ag a sole 
proprietor executed a deed in favour of the plaintiff 
whereby for a certain consideration he transferred 
the firm's right to recover goods or their value by 
way of damages from the agent firm K at R. This 
was done after the clearingfirm was dissolved. 
Plaintiff brought a suit against N and firm K: 

Held, that N had no power to transfer any asset of 
the firm to the plaintiff. 
B Held, also, that if the sub-agent firm at R was 
negligent, the Olearing Agency might call them to 
account-and sue-for compensation, but it had no pro- 
perty in the goods. What wast Wasa mere- 
right to sue and hence no suit was maintainable by 
the plaintif. Khetra Mohan Das v. Biswanath (1), 
relied on. 

S. O. A. from the .decree of the District 


Judge, Rawalpindi, dated July-7,1936, 
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Lala Achhru Ram, for the Appellant. 
Mr. Mehr Chand Mahajan, for the 
Respondents. 
‘ Addison, J.—The Khalsa Clearing 
ency operated in Srinagar in Kashmir. 
It consisted of four partners: Ude Singh, 


~Mehtab Singh, Ikbal Singh and Naranjin 


Singh. The business of the firm was to 
obtain railway receipts from business con- 
cerns in Srinagar, get from them the rail- 
way freight and other transfer- freight 
along with commission and then clear the 
goods mentioned in the railway receipts at 
Rawalpindi Station and forward ‘them to 
the owners of the goods in Srinagar. This 
Srinagar firm appointed the firm Kartar 
Singh-Mul Singh of Rawalpindi.as their 
sub-agents in Rawalpindi for the purpose 
of clearing the goods at the Railway Station 
and putting them on lorries to be carried 
to Srinagar. A dispute arose between the 
Khalsa Olearing Agency and the firm 
Kartar Singh-Mul Singh about certain 
goods cleared at Rawalpindi Station, which 
were alleged not to have been delivered at 
Srinagar. Naranjin Singh, one of the 
proprietors of the Khalsa Olearing Agency 
describing hiniself as the proprietor, exe- 
cuted a document, Ex. Pl, in favour of 
the plaintiff Hakam Singh, wherein, for a 
consideration of Ks. 1,000, he transferred 
his firm's right to recover the goods or 
their value by way of damages from the 
Rawalpindi firm Kartar Singh-Mul Singh, 
and Hakam Singh then brought this suit 
against Naranjin Singh as proprietor of 
the Khalsa Olearing Agency and against 
Kartar Singh-Mul Singh, in whi he 
claimed from the latter firm either the 
goods in question or their equivalent value 
of Rs. 3,393-15-9. The trial Gourt dis- 
missed the suit. On appeal the learned 
District Judge held that there was no pro- 
per transfer atthe time of the execution 
of the document Ex. P-l1 because the 
Khalsa Clearing Agency had dissolved and 
ope partner could not act for the others. 
He farther held that what was trans- 
ferred was a mere right tosue. On both 
these grounds he dismiesed the appeal and 
Hakam Singh has preferred this second 
appeal. As a witness, Naranjin Singh 
admitted that there were four partners in 
the Srinagar firm, the Khalsa Olearing 
Agency, and that it closed, down before 
Ex. P-1 was executed. It follows that 
Naranjin Singh had no powerto transfer 
any asset of the firm to Hakam Singh 
and that on this ground alone the appeal 
must be dismissed. 
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Weare also of opinion that what was 
transferred was a mere right to sue. In 
the plaint Hakam Singh admitted that 
the Khalsa Clearing Agency was only a 
clearing and forwarding agency for shop- 
keepers who gave the firm the railway 
receipts and otber transport charges plus 
commission and all that the Khalsa Clear- 
ing- Agency did was toclear the goods at 
Rawalpindi, transport them to Srinagar 
and deliver them to the- owners. The 
Khalea Clearing Agency did not own the 
goods. As a witness, however, Hakam 


Singh stated that the goods belonged to. 


-Naranjin Singh, the proprietor of the 
Khalsa Olearing Agency and that what he 
had purchased from Naranjin Singh was 
ihe railway receipts. is 18 of course 
false and the goods did not belong to the 
Khalsa Olearing Agency, and this was 
admitted, as already stated, in the plaint. 
If therefore the sub-agent firm at Rawal 
pindi was negligent, the Khalsa Clearing 
Agency might call them to account and 
sue for compensation, but it had no pro- 
perty in the goods. It has been heldin 
Khetra Mohan Dasv. Biswanath (1), that-a 
right to take accounts and to recover such 
sums a8 may be found due is not assignable 
being a mere right to sue within the mean- 
ing of s. 6, cl. (e), of the Transfer of Property 
Act, and the assignee is, therefore, not 
entitled to maintain a suit for such a 
purpose. The decision of the learned District 
` Judge was, therefore, correct on both points. 

There is also no force in the fourth 
ground of appeal to the effect that the 
District Judge overlooked the fact that 
the other alleged partner in the Khalsa 
Olearing Agency had successfully repu- 
diated the partnership and Naranjin Singh 


alone had been judicially held tobe the 


sole owner of the business. There was a 
suit between Naranjin Singh and Ude 
Singh and his father Damodar Singh, 
relating to the activities of the firm in 
Sialkot. In that suit the only allegation 
was that Naranjin Singh and Ude Singh 
minor, as well as Ude Singh’s father 
Damodar Singh, were partners : but it has 
been admitted and ‘proved that the part- 
ners in the Srinagar firm consisted of 
three majors and one minor, Ude Singh, so 
that the decision in the other case cannot 
affect the present case. For the reasons 
given, we dismiss this appeal with costs. 

8. Appeal desmissed. 


(1) 51 O 972; 82 Ind. Oas. 411; AIR s 
28 J W N 894; 40 O L J 79, 1924 Ual. 1047; 
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MADRAS HIGH COURT . 

Oivil Revision Petitions Nos. 1009, 1029 

and 1030 of 1935 
January 6, 1937: ° 
Braszey, O. d. ; 
MAHARAJAH or VENKATAGIR 
-PETITIONER 
VETSUS 
ARDHAMALA YAGADU anp ofagRs— 
RESPONDENTS i 

Easements Act (V of 1882), s. 15—Tenants using 
water from landiord’s tank to raise second crop for 
over 20 years, openly without permission—No com- 
pensation claimed by landlord during such pertod 
—Tenante, tf acquire right to use water by prescrip- 
tion— Landlord, if can clatm compensation for use of 
water, 

The tenants used water from the landlord's tank to 
raise a second crop for over a period of 20 years 
openly and without obtaining permission from the 
landlord and without any obstruction. During this 
period the landlord did not claim or recover | 
compensation for the use of the water by su 
tenants. Landlord subsequently brought a sait to 
recover compensation which was resisted by the 
tenants on the ground that they had acquired a right 
by prescription to use water without liability to 
pay forit. Noattempt on the part of the landlord 
was made toshow that the tenants used water with his 
perp asion or to negative tenanta’ claim as of the 
right: 

Held, that the tenants started with a presumption 
in their favour that they were using the water as of 
right and no attempt was made to show that they 
were doing s0 with the permission of the landlord or 
any facts to negative the claim as of right; the tenants, 
had therefore acquired a prescriptive right to use 
water without paying for it. The fact that in some. 
years there may not have been enough water to 
irrigate as large an area as in other years did not- 
affect the acquisition of such right by prescription. 
The landlord could not therefore recover compensa-. 
tion from tenante. | 

[Oase-law discussed.] nk 

O. R. P. from the decree of the District. 
Munsif, Tirupathi, in 8.0.8. Nos. 641, 636: 
and 627 of 1934, respectively. 
- Mr. R. Ramamurthy Iyer, for the Peti- 
tioner. | : 

Messrs. V. N. Shama Rao, (in 0. R. P. 
No. 1029), K. Krishnamurthy and T. R, 
Tyagarajan Amicus- Ouriae (in O. R. P. 
Nos. 1009 and 1030), for the Respon- 
dents. ' 


Order.—These three Oivil Revision 
Petitions can be taken together, the facts 
with the exception of a small difference in 
©. R. P. No 1029 of 1935, being exactl 
similar. The only claim in the suits whic 
arises to be considered here is the claim 
of the plaintiff, the Maharajah of Ven- 
katagiri, to .recover compensation -for 
water taken by the responders, his’ 
tenants, to raise a second crop on the’ 
Manyam lands The respondents resisted 
that claim on the grdund that they had 


“ 
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obtained a-prescriptive right to the user 
of the water for the second crop without 
any liability to pay for it. The learned 
District Munsif accepted the respondent's 
evidence that at no time: for considerably 
over 20 years did the petitioner claim or. 


recover compensation for the water taken’ 
by the respondents for the second crop: 


raised on these lands and he accordingly 
held that the respondents had acquired 
the easemént for the user of the water 
and dismissed the petitioner's claim to 
Payment for that water. The lower 
Court's finding on the question of fact, 
namely the user of the water for over 20 
years, must of course be accepted, and it is 
only the legal position arising from that 
finding that hasto be considered here. It 
is clear that this finding means that the 
respondents have used the water for the 
period in question openly and without 
interruption. Indeed these points were not 
contested in the lower Court as the evi- 
dence on the plaintiff's side shows. Plaintiff 
Witness No. 1, the Karnam, in cross-exami- 
nation stated: “To my knowledge, second 
crop has been raised in Manyam from a 
very long time past.” There is no 
evidence whatsoever of any interruption in 
such user. The petitioner takes two points 
here ; (1) thatit has not been proved that 
the respondents used the water under any 
claim to do go as of right, and (2) that the 
easement claimed is one incapable of being. 
prescribed for as being of a precarious 
- nature, it being contended that at the 
most the user of the water must be taken 
to have been subject to the condition. that 
there would be sufficient -water in the tank- 
and after the zamindar had satisfied his 
own requirement, 

On the first point Midnapore Zamindart 
Co, Ltd. v. Muthapudayan (1), was 
cited. In that case the question was 
whether the appellants were entitled to 
charge for water taken by the tenants for 
a second crop, and it was held that the 
landlord is prima, facie entitled to claim 
such additional charge, provided it is not 
against the established custom of the estate 
or express or implied contract between 
the parties ; and the burden of proving 
such established usage or express or 
implied contract was placed upon the 
tenants. Siti Kanta Palv. Radha Gobind 
Sen (2), which is certainly more in point 


1) 44 M534; 62 Ind. Oas. 337; AI R 1991 Mad. 
195; 40 ML J 213; 39 ML T 185; 13 L W $87. 

@) 566 987, 119 Ind.Oas 298; AIR 1929 Cal. 
549; 38 0-W N 517; Ind. Kul. (19297 Oal 173:7 - 
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than the case just referred to 
cited. There. it was held that p ae 


creation of a right of easement by prescrin. 
tion, there must not only be a es ae 
open’ enjoyment without interruption for 
20 years, but that enjoyment must be an ` 
enjoyment as of right, that long user 
i a finding of an en- 
joyment as of right, that whether an 
enjoyment is as of right or not is a pure 
question of fact and that enjoyment as of 
right cannot be inferred as a matter of course 
from a finding of user only. 


On the second point, refere l 

i nce 15 made 
to Burrows v. Lang (3). In that case it was 
held that a precarious easement ig un- 
known to the law. This decision turned 
upon the circumstances in that case, it 
being held that the watercourse which 
was constructed, diverting water from a 
natural stream, was for a temporary pur- 
pose ; and a number of authorities bearing 
upon this point are referred to in the very 
learned judgment of Farwell, J. The 
argument of Mr. Upjobn, K. O., which was 
accepted by Farwell, J. wag that the 
watercourse was constructed simply for 
the purpose of the mill and as there could 
be no expectation that it would be continu- 
ed if the mill were abandened, the purpose 
was merely temporary and the plaintiff ac- 
quired no easement and that the right 
claimed to use water, the supply of which 
could be entirely discontinued at the defen- 
dant’s will, was a precarious Tight un- 
Known tothe law and repugnant to the 
nature of the easement. In Ayyanna v, 
Secretary of State (4), Bardswell, J., who 
delivered the judgment of the Bench, on 
p. he Observed : 

“And further as is shown in para. 7 

appellate judgment; there has not been ee 
and consistent use of the water by the plaintiffs or 
their predecessors bythe aid of which they could 
raise their crops and which could be deemed beng- 
ficial. In some years there has been insufficient 
water for the raising of crops and in some yeais there 
has béen an excess of it. en such 13 the case, I 
do not see how there can be elther an implied one 
gagement orthe acquisition of an easement. Nor is 
it a ‘case of natural flow. It is a matter of water 
overflowing from higher lands to lands lying lower 
down. The supply of water is precarious and when 
in the circumstances the plaintiffs cannot be held to 
have obtained „any prescriptive right, they cannot in- 
eist on its coming down in any sufficient quantity to 


enable i > . 
z A waa to raise cropsor even on its coming down 


(3) (1901) 2 Oh. 508; 70 L J Oh. 607; | 

We 56 M 1606; 14 me i O 
) ; 145 Ind. Oas. 594; A 

646; 65 ML J 119; 38L W208 6 RM iio Mad. 
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I was myself a party to that judgment 
and entirely sgree with those observations 
which were founded on the facts proved 
in that case and are not present here. The 
learned Counsel for the petitioner then 
addressed himself to one distinguishing 


feature which he contended appeared from. 


the factsin O. R.P. No. 1329, namely that 
the right claimed was only shown to 
relate to a supply of water to an area 
marked out each year by the tenants and 
that as this ares was notshown to be the 
same each year, no right of easement could 
be claimed in respect of it. On the other 
side, in O. R.P. No. 1009 the legal posi- 
tion has been most ably argued by Mr. 
Krishnam y as Amicus Curtae and in 
O. R. P. No. 1030 by Mr. Thyagarajan also 
as Amicus Curiae, and Iam very mach in- 
debted to both of them and also to Mr. 
Shama Rao who appeared for the respon- 
dents in O. R. P. No. 1029 for their great 
assistance. 


Mr. Krishnamurthi referred to a num- 
ber of cases and the first of them is a 
decision of Ramesam, J. namely Ptrtchtah 
v. Govinda Krishna Yachendra Varu (5), 
where exactly the same right of easement 
was claimed by, tenants of the same 
estate as that here. There the suit was 
.by the, zamindar claiming the same reliefs 
` as in this suit, the right of the tenants to 
use the water of the tank for the first crop 
being admitted, but as regards the second 
crop disputed, and it was held that as the 
evidence established the defendant’s user 
of the water of the suit tank for raising a 
second crop for 20 years and more, the 
defendants were entitled to an easement 
by prescriptive right. The question of 
whether the water was being used under 
a claim as of right was not argued before 
Ramesam, J., nor was it contended that at 
the most it -could only be a precarious 
easement; and-this decision cannct, there- 
fore, be taken as covering the contentions 
raised by the patitioner here. - | 

The next case referred to was P. Ven- 
kanna v. Rajah of Bobbilt (6), a decision 
of the Privy Council. There water flowed 
naturally through the inamdar’s channel so 
as to water their first crop. For a long 
period, the inamdars during the drier 
season constructed a temporary dam in the 


' (5) 69M L J 111; 128 Ind. Oas. 528; A I R 1930 
Mad, 941; 32 L W 316. / 
- (6) 54M 497, 131 Ind. Oas, 318, AI R 1981 PO 128; 
b81 A 195; 360 W N 605; Ind. Rul. (1931) P O 120; 
33 LW 716; 530 L J 499; 83 Bom. L R 929; 61M LJ 
1; (1931) M W N 817(P 0). 
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zamindar's channel so as to raise the level 
of the water therein and cause it to flow 
down their channels. By this means they 
raised a second crop. The right to use 
the natural flow of the water for the first 
crops was,admitted by the zamindar, but 
the right to do it for the second crops 
was disputed. The tenants claimed the 
right to do so either by ‘an agreement 
made when their channel was constructed 
or by long user. It was held that the 
long continued user must be ascribed toa 
lawful origin or had to be implied from 
the circumstances and relation then existing 
that the right was sufficiently definite to 
be acquired by prescription: and this latter 
finding is sufficient to dispose of the peti- 
tioner’s.second contention. It is true that 
in that case the tenants had constructed 
a dam in order to cause a flow of water 
down a small channel irrigating the lands 
in question to which otherwise in ordinary 
years the water would not flow: and in 
Beeston v. Weate (7), & decision referred to 
in the judgment of their Lordships’ Board, 
the position was somewhat similar. There 
the plaintiff had been in the habit of going 
on the defendant's land for the purpose of 
damming a brook at such times as the 
lowness of the water in the brook rendered 
it necessary so as to force the water into 
an artificial channel which ran across to 
the defendant's land from the plaintiff's 
land. Fhe water was used for the plain- 
tiffs cattle, but it was not always avilable 
as at certain seasons of the year it was 
used by the occupiers of the defendant's 
Jand for irrigation. The indefiniteness of 
the right to dam the brook, when necessary, 
and to take the water when avilable was 
not considered to be any bar to its ac- 
quisition by prescription. This case also 
is decisive on the first question but 
in that cage there were also overt acts 
performed by the owner of the dominant 
tenement. 

Ismail Biswas v. Emperor (8), was also 
relied upon by Mr. Krishnamurthi in sup- 
port of his argument that evidence of long 
user was sufticient to support a claim to 
such an easement. That was a decision of 
Rankin, C. J. in a criminal revision case. 
arising out of an alleged offence under 
s. 430, Indian Penal Cede, i. e. of commit-. 
ting mischief by doing an act which caused 
or which was known to be likely to cause 


(7) (1855) 119 E R 748; SEL & BL 986. 


(8) A I R 1930 Oal 289; 124 Ind. Oas. 829; (1930) 
a Oas.377; $1 Or... J 75l; Ind, Rul. (1939) Cal. 
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a diminution of the supply of water for 
agricultural purposes. The question there 
considered was whether the, complainant 
had a right to take the water from: the 
tank toirrigate the lands, and Rankin, O. J. 
observes : 

“Tt appear to me that if the evidence is that a 
person has the ocoupation of lands and has been 
taking water toeirrigate his lands through a chan- 
nel from this tank, that is pretty good evidence 
that he has some right so to do, This is not 
one of these things that can be concealed or that 
can be done behind the back of people so that 
nobody in the neighbourhood can possibly got to 
know of it. It is done opanly and on the face of 
it, it appears to me that the fact of enjoyment of 
ony 2 Tight as that is some evidence of the right 
itself." 

Another case is Kunjammal v. Rathnam 
Pillai (9), a decision of Kumaraswami 
' Bastri and Devadoss, JJ., which I consider 
to-have the most important bearing upon 
the first point raised. There the plaintiff 
proved that his scavenger was cleaning his 
privy for the last 30 years and more by 
passing through the defendants’ house and 
it was held that the presumption was that 
the user was of right and that the plaintiff 
hed acquired a right of way by long user 
apart from s. 15, Easements Act, and that 
the presumption of right from long user 
is not in India the presumption de jures et 
de jure but is one which can be rebutted 
by proof of facts which are inconsistent 
with or militate against the inference. On 
p. 637* it is stated: ` 

ii re user is ved, the presumption is that 
it is of right till the contrary is proved. Gale on 
his valuable treatise on easements observes: ‘The 
eflect of the user would be destroyed if it were 
shown that it took place by the express permis- 
sion of the owner the servient tenement, for in- 
such a case the user would not have been had 
with the intention of acquiring or exercising a 
right. The presumption, however, is that a party 
enjoying an easement acted under a claim of right 
until the contrary is shown.” 

it was contended in that case, however, 
that the presumption in favour of the 
exercise being as of right rather than 
license does not apply to India and a 
number of cases upon that point were 
referred to, which are considered in the 
judgment and after a consideration of 
them it is stated on p. 639*: 

“We do not think that the cages cited by the 
appellant's Vakil establish that no presumption 
should be raised by user sad that in this country 
enjoyment of a right of way should be presumed 
to be by licence till the contrary is proved. All 
that they decide is that there are,conditions and 


(9) 45 M 633; 66 Ind. Oas. 11; A IR 1932 Mad. 5; 


43 MLJ 417;15 L W 266; (1913) M W N 143; 31M 
L T150. 
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circumstances to be taken note of in this country 


‘before the Court can come to the conclusion that 


the exercise of aright of way can be held to 

been as-of right. What the circumstances pe 
which militate against the user being exercised ag 
of right must like any other fact be pleaded, and 
it is for the Oourt to consider whether having 
regard to the existence of all or some of the 
Conditions and considerations referred to by 
Banerjee, J. a reasonable presumption can be 
drawn as to the exercise being of right. The pre- 
sumption of right from long user is not in thig 
country a presumption de jures et de jure. It 
only starts a party with a presumption in hig 
favour which can be rebutted by proof of facts 
which are inconsistent, with or which militate 
against the inference which in the absence of evi- 
dente by the defendant would entitle plaintiff to a 


The decision in that case, which of 
course is binding on me and with which 
I entirely agree, is of the greatest assis- 
tance to me. The respondents having 
clearly proved long user for a period of 
20 years and more started with a pre- 
sumption in their favour that they were 
using the water as of right and no attempt 
was made to show that they were doing 
so with the permission ofthe gamindar or 
any facts to negative the claim as of right. 
Other cases cited upon this point by 
Mr. Krishnamurthi in support of hig argu- 
ment were Madhub Doss Bairagi v. Jogesh 
Chunder Sarkar (10), in which reference is 
made to Ramessur Persad Narain Singh v. 
Koon} Behari Pattuk (11), Rajrup Koer v. 
Abdul Hoosein (12), and Tinkori Pathak y. 
Ram Gopal (13), where it was held that 
in India atenant can establish his right 
to irrigate his field from his landlord's tank 
by proof of open and continuous user from 
time immemorial. Mr. Tyagarajan in Supe 
port of his argument referred me to Alt 
Mohammad v. Sheik Khatu (14), and Piare 
Lal v. Ishaq Lal (15). In the latter case it 
was held by Shadi Lal, O. J. and Le Ros- 
signol, J. that 7 R ; 

“There is ample. authorit ; 
that an open ies boiia. Brey Lt ie 
for a long time and not shown to be attributable 
to any permission on the owner's part is prima 
facie evidence of enjoyment as of right,” 

For the respondents in O. R. P. No. 1099 
Mr. Shama Rao contended that the ease. 
ment there claimed was sufficiently defi- 
nite as regards the area and extent of 
land in respect of which the easement was 

(10) 30 O 281 


(11) 4 0638; 6 I A 33; 3 Sar. 856 (P O). 
See 7IA 240; 7 OLR 529: 4 Sar, 199 
). 
- (18) 50 0356; 70 Ind. Oas. 603; A IR 1993 Cal, 8: 
86 O LJ 161. 4 
4) A I R 1928 Oal. 200; 70 Ind. Cas, 363; 38 OL, 


(15) A T R 1926 Lah, 582; 95 Ind..Cas, 389. 
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claimed. As I understand the facts, they 
are that each year an area was marked 
out by the tenants of a sufficient size to 
be irrigated by the water flowing from the 


tank. These tenants, therefore, by long. 
user have established a right to get an- 


amount of water sufficient to irrigate a 
portion of thelands. In some years there 
may not have been enough water to irri- 
gate as-large an area a8 in other years 
and in some years there may have been 
an amount sufficient to irrigate a larger 
area than in other ‘years—though upon 
this point there has been no evidence 
I take that to be the admitted position— 
and having regard to Beeston v. Weate (7), 
the right claimed is sufficiently definite to 
be capable of being prescribed for. The 
result is that these civil revision petitions 
must be dismissed with the costs of the res- 
pondents in O. R. P. No. 1029. 


N.B. Petition dismissed. 
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Res judicata—Dectsion declared not to beres judicata 
in [later decision—Such later decision, tf becomes reg 
judicata between the parttes—Plea of want of 
jurisdiction raised and decided—Whether binding 
_ even af erroneous. 


Where a decision between the parties was con- 


sidered by the Court and declared not tobe reg 
poe the latter decision, even if erroneous in law, 

ecomes conclusive between the parties, and it is not 
open to any of them to plead ina later suit that the 
former decision still operated as res judicata. 
Mohendra Nath Biswas v. Shamsunnessa Khatun (9), 
followed, Santchar Mahton v. Dhakeshwar Prasad 
Narain Singh (3), Ayetonnessa Bibi v. Amjed Ali 
(4) and Girwan Narayan v. Kamla Prasad (5), re- 
ferred to. 

When the plea of want of jurisdiction has been 
raised inthe lower QOourt and decided, even if 
erroneous, it is pinging on the parties, when not set 
aside on appeal or other proceedings allowed by 
law and its correctness cannot be questioned in 4 
suit. A Court, before whom. a cause is brought, has 
always jurisdiction to decide for itself whether it 
has jurisdiction to try the suit and its decision 
thereon is as much res judicata in a subsequent 
suit relating to the same subject-matter as on any 
other point. Girwan Narayan v. Kamla Prasad (5), 
Amrttrav Krishna v. Balkrishna Ganesh (9) and 
Ishan Chandra v. Moomraj Khan (10), referred to, 
Raghubar Saran v. Hori Lal (11), distinguished, 
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Petition for revision of the order of the 
District Judge, Amritsar, dated May 19, 
1926, affirming that of the Swhordinate 
Judge, First Olass, Amritsar, dated Febru- 
ary 20, 1936. 

Dr. Nand Lal, for the Petitioner. 

Mr. Daulat Ram, for the Respondent. 


Judgment.—This is an appeal against 
the decision of the District Judge, Amritsar, 
dated May 19,1936, dismisssing the defen- 
dant-appellant’s appeal, under s.-104, cl. (1) 
(f) of the Civil Procedure Code, against the 
order of a Subordinate Judge, Amritsar, 
filing an award given in a private arbitra- 
tion. A preliminary objection is raised 
that no further appeal lies to this Oourt in 
view of the clear provisions of s. 104, cl. (2). 
This objection is well-founded and must 
succeed. Counsel for the appellant prays 
that the memorandum of appeal may be 
treated as a petition for revision and, in 
view of the peculiar circumstances of the. 
case the judgment of the Oourt below be 
set aside on the revision side. 

The relevant facts are as follows : 

The plaintiff firm Hari Ram-Bal Mokand 
carry on business as Commission Agents at 
Amritsar. The defendant Dr. Jawala Sahai 
is aresident of Pind Dadan Khan in the 
Jhelam District... It appears that on various 
between December 3, 1931, and 
August 15, 1932, the defendant placed 
orders with the plaintiff for the purchase 
and sale of wheat. The terms of the con- 
tracts were entered in certain parchis. Some. 
of which have been produced and are: 
marked p. 7 top.9. One of these terms. 
was that : 

“in case of any dispute arising between the par-’ 
ties, the same shall be referred to two members of” 
the Amritsar Sugar and Grain Merchant 
tion, one to be appointed by either party If any 
party failed to nominate an arbitrator within seven’ 
days of the date of request by the other, the latter 
shall have the rightto nominate both, The award 
of ine arbitrator will be final and binding on the 
parties, 


Disputes having arisen between the par- 


ties, the plaintiff hrm, on February 8, 1933,. 


wrote to the defendant intimating that they 
had appointed one Lala Lachhman Das as 
their-arbitrator and calling upon the defen- 
dant to nominate his arbitrator within a 


week. The defendant declined to do Bo.” 


Thereupon the plaintiff nominated Lala. 
Nihal Ohand as arbitrator for the defend- 
ant. These two persons entered on their 
duties on February 18, 1933, and served 


8° AssoCia-~ 


a 


notice of the date of hearing on the parties.- 
The defendant failed to appear. before 


them. Accordingly the arbitrators gave an 
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award ex parte on March 7, 1933, declaring 
that the sum of Rs. 1,053-1-:9 was due by the 
defendant to the plaintiff on the transaction 
in dispute. 

On March 9, 1933, the plaintiff filed an 
application under Sch. IL, r. 20, Civil Pro- 
cedure Oode in the Oourt of a Subordinate 
Jadge, Amritsar, for filing the award and 
passing a decree in accordance therewith. 
The applicatien was registered as a suit 
and notice issued to the defendant Jawala 
Sahai. On the same day,i.e. March 9, 
1933, Jawala Sahai instituted a suit against 
the plaintiff frm for rendition of accounts 
on foot of the transactions in dispute, in 
the Court of an Honorary Subordinate 
Judge at Pind Dadan Khan. In the plaint 
he made no reference to the proceedings 
before the arbitrators or the award given 
-by them. In this suita preliminary decree 
for, rendition of accounts was passed ex 
parte against the present plaintiffs on 
June 29, 1933. This was followed by a 
final decree, also passed ex parte, on July 
27, 1933, directing the Amritsar firm to pay 
Rs, 498-7-0 to Jawala Sahai. The firm applied 
to have the ex parte final decree set aside 
on the ground that they had not been duly 
served. This application was accepted 
and the ex parte final decrees was set aside 
on March 8, 1934. Jawala Sahai appealed 
against this order to the Senior Subordi- 
‘nate Judge, Jhelum, but the appeal was 
dismissed on July 20, 1934. Accordingly 
the suit instituted by Jawala Sahai. in the 
Oourt of the Subordinate Judge, Pind 
Dadan Khan, proceeded on the merits and, 
‘after a lengthy enquiry, the Subordinate 
Judge found .that -nothing was due by the 


Amritsar firm to Jawala Sahai but that” 


Jawals Sahai owed Rs. 183-11-6 to the firm, 
He accordingly passed «a decree for 
Rs. 183-11-6 in favour of the firm against 
Jawala Sahai. From this decree both 
parties appealed to the District Judge, 
Jhelum, before whom it was contended on 
behalf of the firm that the suit for rendi- 
tion of accounts could not be entertained 
by the Pind Dadan Khan Oourt as the cause 
of action arose wholly at Amritsar, and 
secondly, because the suit was barred by 
reason-of the award of the arbitrators who 
had been duly appointed under the terms 
of the contracts. The learned District 
Judge overruled both these contentions 
holding that the plea as to want of juris- 
diction could not be entertained in appeal, 


in view of s. 21 of the Oivil Procedure - 


Qode, and further that neither of these two 
objections could. be, considered. at that 
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stage 'as no steps had been taken by the 
firm to have the ex parte preliminary 


‘decree, passed by the Pind Dadan Khan 


Court, set aside in proceedings under 
O. IX, Oivil Procedure Oode, or on appeal. 
On the merits he affirmed the conclusion 
of the trial Judge and dismissed both 
appeals on January 27, 1936. 

In the meantime, proceedings in the 
Amritsar Goart on the application under 
Sch. I, para. 20 of the Oivil Procedure 
Code, which had been presented by firm 
Hari Ram-Bal Mokand for filing the award 
of the arbitrators, were stayed from time 


, to time, at the request of the plaintiff-firm, 


pending the decision of the litigation at 
Jhelum. 

When after the disposal of the appeals 
by the District Judge, Jhelum, on January 
27, 1936, the proceedings at Amritsar were 
revived, the defendant Jawala Sahai 
objected that the question of the liability 
of the defendant under the contracts in 
question was res judicata by reason of the 
decree passed by the Sub- 
ordinate Judge, Pind Dadan Khan, on 
June 29, 1933. He also pleaded that the 
plaintiff was not competent to make a 
reference to arbitration under the terms of 
the contract, and,in any case, the award 
was bad by reason of tke misconduct of 
the arbitrator. At the time of arguments 
the objection as to the matter being 7e8 
judicaia was withdrawn by Counsel for the 
defendant. On the other points the 8ub-- 
ordinate Judge found against the defendant 


and ordered the award to be filed, and in 


the result, passed a decree for Re. 1,053-1-9 
in favour of the firm in accordance with 
the award. From the order filing the award, 
Dr. Jawala Sahai appealed to tha District 
Judge, Amritsar. Before him the plea of 
res judicata, which had been abandoned 
in the Court below, was raised again, and 
the order of the trial Court was also as- 
sailed on the ground that the reference 
andthe award were invalid. The learned 
District Judge found against the defendant 
on all points and dismissed his appeal. 

In rejecting the plea of res judicata the 
learned District Judge has observed that 
there was nothing to show that the dispute 
which was the subject-matter of the 


_defendant’s sait at Jhelum arose out of 


identical transactions which form the 
subject-matter of the award. The learned 
Counsel for the plaintiff-respondent has 
admitted before me that the learned Dis- 
trict Judge was in error on this point. He 
frankly conceded that the litigation at 
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Jhelum related to accounts of the identical 
transactions, on which the award had been 
delivered by the arbitrators at Amritsar. 
The learned Judge further held, that even 
if the transactions were identical, the 
award which is of an eariier date cannot 
be barred under s. 11 by the decree passed 
in the defendants suit, for the simple 
reason that the decree is of a subsequent 
date to the date of the award. This reason 
is obviously fallacious and is based’ on a 
misappreciation of the proper effect of the 
decree of the District Judge, Jhelum. In 
that case, it was pleaded by the present 
plaintif that the matter was res judicata 
by reason of the award, which had been 
validly given by the arbitrators prior to 
the institution of the suit at Jhelum, but 
this plea was rejected by the District Judge, 
Jhelum, who ignored the award, went into 
the accounts and, having determined the 
amount due thereon, passed a decree for 
Rs. 183-11-6 in favour of the present plain- 
tif. That decision is now conclusive 
between the parties, and I have no doubt 
that it is not open to plaintiff to get another 
decree for Rs. 1,053'1-5 on the same trans- 
actions based on the earlier award. The 
learned Counsel for the plaintiff-respond- 
ent has argued that a valid award, given 
ina private arhitration is a final adjudi- 
cation of the dispute between them and is 
operative, even though neither party has 
sought to enforce it by a regular suit 


or by the summary procedure laid 
down in Sch. IL of the Oode Bhaj- 
shari Saha v. Behari Lal (1) He 


urges, therefore, that the award operated 
asa bar against the Jhelum Oourt going 


into the accounts of the same transactions, * 


But as already stated, this plea had been 
‘raised in the Jhelum Court and was heard 
and finally decided against the present 
plaintiff. That decision, therefore, itself 
. operates as res porn A very similar 
. case will be found in Mohenara Nath Biswas 
v. Shamsunnessa Khatun (2), where it was 
held that where a decision between the 
parties was considered by the Court and 
. declared not to be res judicata, the latter 
decision, even if erroneous in law, becomes 
conclusive between the parties, and it is 
“not open to any of them to plead ina 
later suit that the former decision still 
operated as res judicata. Similarly, in 
Santchar Mahton v. Dhakeshwar Prasad 


OLJ 163. 
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260; 87 Ind. Oas. 954; A IR 1915 ` 
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Narain Singh (3), it was held that a 
decision in a former suit that the issue 
between the parties was, or was not barred 
by the plea of res judicata is ip itself a 
decision, which operates as res judicata in 
a subsequent suit, See also Ayetonnessa 
Bibi v. Amjed Alt (4) and Girwan Narayan 
v. Kamla Prasad (5) which are to the same 
effect. 


The learned Counsel for the plaintiff- 
respondent contends, however, that the 
entire proceedings in the Jhelum Qourts 
were without jurisdiction as a suit by a 
principal against a commission agent for 
accounts can only be instituted at the 
place where the commission agent resides 
or Carries on business or where the contract 
was entered into Thakur Das v. Tulsi Ram 
(6), Asa Ram Kalu Ram v. Bakhsh 
Ram Kanhaya Ram, 53 Ind, Oas. 331 
(7) and Bhamboo Mal v. Ram Narain 
(8), etc., and, therefore, the former suit 
should have been instituted at Amrit- 
sar. He argues, therefore, that the decision 
in that suit, being by a Oourt without 
jurisdiction, cannot operate as res judicata, 
But as has been pointed out already, the 
plea of want of jurisdiction was also raised 
before the District Judge, Jhelum, and was 
decided against the present plaintiff. 
Obviously that decision was not void. 
Even if erroneous, it is binding on the 
parties, when not set aside on appeal or 
other proceedings allowed by law its correc- 
ness cannot be questioned in this suit. A 
Court, before whom a cause is brought, 
has always jurisdiction to decide for itself 
whether it has jurisidction to try the suit 
and its decision thereon is as much res 
judicata in a subsequent suit relating to 
the same subject-matter as on any other 
point. Amritrav Krishna v. Balkrishna 
Ganesh (9), Ishan Chandra v. Moomraj 
Khan (10) and Girwan Narayan v. Kamla 
Prasad (5). ‘the learned Counsel for the 
respondent referred to Raghubar Saran V. 


` (3) 9 Pat. 674; 188 Ind. Oes. 337; A IR1930 Pat. 


585; 11 P LT 765; Ind. Rul. (1931) Pat. 33. 

(4) 32 O W N8328; 115 Ind. Cas. 588; A I R1938 
Oai. 717; 480 L J 184; Ind. Rul. (1929) Oal. 412, 

(5) 12 Pat. 117; 142 Ind Oas. 113; AI R 1933 
Pat. 104; 13 P L T 737; Ind. Rul. (1933) Pat 109. 

(6) 70 P R 1890 (FB). 

(7) 53 Ind Cas, 331, AIR 1919 Lah. 26; 1 Lah. 
203; 51 P L R 1920; 86 PWR 1919; 2 U PLR (L) 


148. 

(8) 9 Lah. 455; 109 Ind Oas. 28; 4. I1R1928 Lah. 
297; 29 P L R498; 10 Lah. LJ 87. 

(9) 11 B 468. 

(10) A I R 1626 Cal 1101 at p. 1103; 97 Ind. Cag, 


æ” 


1938 - 


Hori Lal (11), but the facts there were 
entirely different, and in that case there 
had been no decision on the point of 
jurisdiction in a former suit. 

I hold, therefore, that the decree of the 
Jhelum Court is a bar to the proceedings 
at Amritsar and the decision of the lower 
Appellate Court to the contrary is erroneous. 

As a last resort, the respondents’ Counsel 
urged that am erroneous decision of a 
point of law is not a good ground for 
revision and he cited certain well-known 
rulings in support of it. Even in the 

resent case, the judgment of the learned 

istrict Judge is vitiated by erroneous 
assumptions and has Jed to the curious 
result that the plaintiff, after having 
obtained a decree for Rs. 1831-6 after 
contest from the Jhelum Court, has been 
granted another decree for Rs. 1,053-1-6 
on,the same transactions. The result is 
all the more remarkable, as the plaintiff 
himself got the proceedings at Amritsar 
repeatedly stayed to await the result of 
the litigation at Jhelum. 

I accept the petition for revision, set 
aside the judgment and decree of the 
learned District Judge, Amritsar, dated 
May 19, 1936, and dismiss the respondents’ 
application under Sch. Ll, r. 20, Oivil Pro- 
cedure Code. 

Having regard to all the circumstances, 
I leave the parties to bear their own costs 
throughout. 

N.-B. Petition a ted. 


(11) 53 A 560; 131 Ind. Oas. 248; AI R1931 All. 
454; (1931) A L J 240; Ind. Rul. (1931) All. 360. 
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October 7, 1937 
PANDRANG Row AND VENKATARAMANA Row, JJ. 
ARUMANDLA VEHRAYYA AND ANOTHER 
— APPELLANTS 
VETEUS 
ARUMANDLA SUBBAMMA-— RESPONDENT 

Hindu Law-—Reversioner—Sutt by plaintif as 
nearest rerersioner of deceased testator for declar- 
ing wil not genuine—Hindu Law of Inheritance 
(Amendment) Act (II of 1929), passed during 
pendency of suit—According to thts Act, sister's son 
and not a Ag ee nearest reverstoner—Sutt 
dismtssed— Suit sister's son also dismissed holding 
Act had no retrospective effect—Plainttyf's sust held 
ought to have been allowed to continue after making 
sister's son party. 

The plaintift who wus the nearest reversioner of 
the deceased testator brought asuit for declaration 
that the will alleged tohave bean executed by the 
testator was not genuine. Pending the suit which 
was not tried on merits, the Act IZ of 1939 was 

d and the sister's son of the testator become 
the nearest reversioner and the plaintiff ceased to be 
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so. Plaintiff's suit as well as an application to bring 
sister's son on record was dismissed A similar 
suit for declaration that the will was not genuine 
brought by the sister's son was also dismissed on 
the ground that the Act II of 1929 had no retrospec- 
tive effect : 

Heid, that in the ends of justice the plaintiffs 
should be allowed to continue the suit after making 
the nearest reversioners parties to the suitand after 
such amendment ofthe plaint as may be necessary, 
Rant Anand Kunwar v. Court of Wards (1), explain- 
ed, Subba Rao v. Venkayya (2) and Lakshmi Ammal 
yv. Anantarama Iyengar (3), followed, 


O. A. against the decree of the Bub- 
Judge, Bapatla, dated March 15, 1932. 

Mr. K. Kotayya, for the Appellants. 

Messrs. V. Govindarajachart and M. 
Sreeramamurthy, for the Respondent. 


Pandrang Row, J—This suit relates to 
the genuineness of a will alleged to have 
been executed by one Arumandla Byragi 
on September 17, 1926. The plaintiffs 
instituted the suit as the nearest rever. 
sioners of the deceased testator in 1928 
impleading the widow. The suit was not 
tried on the merits, though it was pending 
from 1928 to 1932 when an additional 
written statement was put in contending 
that by reason of subsequent legislation, 
viz. Act Il of 1929, the plaintiffs ceased to 
be the nearest reversioners, the order of 
succession having been altered by that 
Act, and that the suit ceased to be main- 
tainable, as the sister's sons of the deceased 
had become nearer reversioners and had 
not been brought on record. An appli- 
cation which was made to bring the sister's 
sons on record was dismissed by the lower 
OQourt which at the same time dismissed the 
suit altogether on the ground that the 
suit was not maintainable as it stood. It 
would appear that an application by the 
plaintifis to amend the plaint by adding a 
new allegation of fraud between the sister's 
sons and the widow was also dismissed. 
The present appeal is an appeal from the 
decree of the Subordinate Judge, dated 
March 15, 1932, dismissing the suit. It 
might be necessary to state in this connec- 
tion that a separate suit, which was in- 
stituted by the sister's sons for a similar 
declaration, namely that the will was not 
genuine, was ultimately dismissed on the 
ground that Act II of 1929 did not have 
any retrospective effect and did not make 
them the nearest reversioners to the deceas- 
ed. We have thus both the suits for a 
declaration in respect of the same wil] 
dismissed without any trial on the merits, 
the reasons given for the dismissal of the 
two sults’ being contradictory. 

The main question for us to decide in 
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this appeal is whether in the circumstances 
of the present case the plaintiffs-appellants 
should not be given an opportunity of 
continuing the suit’ with such amendments 
as may be pvecessary after making the 
sister's sons party defendants. There can 
be no doubt that in the interests of justice 
the Courts have ample power to allow 
amendment and to allow fresh parties to 
be joined. This cannot be and is not 
questioned. It is, however, contended that 
certain observations of the Judicial Com- 
mittee in Rant Anand Kunwar v. Court of 
Wards (1), particularly those at p. 7724, 
preclude us from allowing the plaintiffs to 
continue their suit when at the present 
moment they are no longer the nearest 
reversioners by reason of Act II of 1929 
which was enacted during the pendency 
of the suit in the Gourt below. 
possible in our opinion to say that their 
Lordships in Rani Anand Kunwar v. Court 
of Wards (1), contemplated a contingency 
of this kind; namely where a suit, which 
was properly instituted by the nearest 
reversioners, becomes by virtue of legisla- 
tion during the pendency of the suit, a suit 
by remote reversioners. This unusual 
contingency does not appear to have been 
contemplated and it cannot be said that 


the observations In Rani Anand Kunwar 


v. Court of Wards (1), really prevent the 
Court from allowing the continuance of the 
suit in the circumstances mentioned above. 
Similar cases have cume before Oourts and 
in two cases which were decided by Benches 
of our own High Oourt, namely Subba Rao 
v. Venkayya (2) and Lakshmi Ammal v. 
Anantarama Iyengar (3) it has been held 
that the plaintifis in these circumstances 
should be allowed to continue the sait after 
making the nearest reversioners parties to 
the suit. and after such amendment of the 
plaint as may be necessary. There are no 
doubt one or two decisions of other High 
Courts contra. One of them, 
Nand Lal (4), does not discuss the ques- 
tion ; another is by a single Judge; and 
the third no doubt takes the view that in 
no case other than the cases mentioned in 
Rant Anand Kunwar v. Court of Wards 
(1) could a remote reversioner maintain a 


a) 6 O 704;8 IA 14;8O LR 381; 4 Sar, 195 


Je 
(2) (1986)M W NIL 
3) (1937) 2 ML J 209; 171 Ind. Oes.7;A 1 R 
1937 Mad. 699; (1937) M W N 587; 46 LW 37:10 R 


M 309. 
(4) 13 Lah, 178; 138 Ind. Oss. 291; A I R 1932 Lah. 


361; 33 P 1, R 423; Ind. Rul. (1932) Lah. 404. 
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suit. After considering the question fully 
in the light of the decisions, we are of 
opinion that there is no reason why we 
should not follow the decisions of our own: 
High Oourt, and all the more so in View 
of the nature of the suit and the observa- 
tions made as regards the character of 
such suits in the Full Bench decision in 
Chiruvolu Punnammea v. Chiruvolu Perrazu 
(5), at p. 402*, namely : 

“The trus purpose of the concession ofa right of 
suit in all these cases is the protection of the 
interest of the person or persons who may even- 
tually turn out to be the heir or heirs, and the object 
of the legal proceeding 18 really the perpetuation of 
testimony which, owing to lapse of time, might not 
be available for the heir -when the succession act- 
ually opens. Now as it is not possible either to 
determine beforehand who will be the actual suc- 
cessor or to predicate the existence of any sub- 
stantial distinction between the right of one re- 
versioner and that of another in theory, it would 
seem that the right to take legal procesdings for 
perpetuation of testimony should be conceded to each 
and all of such persons.” ` ' 


The purpose for which Oourts permit - 
declaratory suits by reversioners in Cases 
like the present can be served only if the’ 
present suit is allowed to be continued, 
because in the circumstances of the pre-' 
sent case, if this is not permitted, there 
will be no chance even for the nearest 
reversioner to question at present the 
validity or genuineness of the will, and that 
question will have to be postponed till the 
death of the widow which might happen- 
many years henes when it would be difficult 
to expett oral testimony to be available 
on the subject. Looking to the purpose in, 
view, and also of the peculiar circumstances 
of this case, namely that by an Act of the 
Legislature the persons who had a right 
to maintain the suit have been deprived 
of the particular character in virtue of 
which he was entitled as a matter of right- 
to bring the suit, we consider that the 
ends of justice will be -served best by 
permitting the plaintifis to amend their 
Plaint and make the nearest reversioners 
party defendants and prosecute the suit 
further in the Court below. i 

The appeal is accordingly allowed and 
the decree. of the Oourt below dismissing’. 
the sult set aside. ‘The sub is remanded 
tothe lower Oourt for disposal according 
to law after allowing the plaintiffs one 
months time after the receipt of the re-. 
cord in the Oourt below to apply to amend 
their plaint and to make ‘the nearest rever- 
sioners party defenaants. In the circum- 
stances of. the case there will be no order 


(5) 29 M 390; 16 MLJ 307. 
*Page of 28 M — Ed) ' 
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as to costs of this appéal. The costs of the 
lower Court will be provided for in the 
revised decree of the Court below. 
plaintiffs-appellants are entitled to get a 
refund of the court-fee paid by them on the 
memorandum of appeal. ` 

Neg. Suit remanded. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 889 of 1936 
February 8, 1937 

P Buying, J. 
MOHAMMAD HASSAN AND ANOTHRR— 
PLAINTIFeS — APPRLLANTS 
versus 
Musammat ITAR NISHAN AND GTHBRB—- 


DerunDants—RasPonpents. 

Punjab Limitation (Custom) Act (I of 1920}, Sch., 
Art.2—Will by widow of last male-holder in favour 
of daughter—Sutt for possession by collaterals of last 
male holder on ground that will according tocustom 
was invalid—Sutt is governed by Art. 2—Aris 1 
and 2--Word ‘deed’, tf equivalent to ‘document’— 
‘Alienation’, if ineludes testamentary disposition— 
Registration amounts to certain amount of publicity 
and so is starting point of limitation. 

The widow of a last male holder died after execut- 
ing a will ın favour of her daughter and some other 

son. The collaterals of the last male holder 

rought a‘suit for possession of their share in the 

property on the ground that the will was invalid ac- 
cording to the custom: A 

Held, that Art. 2, Punjab Limitation Custom) Act, 
governed the case, 

The word ‘deed’ is not used in Arts. 1 and 2, 
Punjab Limitation (Custom) Act, in the tapshnical 
sense but is merely used as equivalent to ‘document’. 
The term ‘alienation’ as used inthe Act includes a 
testamentary disposition of property, and the word- 
ingof Art l and Art. 2 seams to imply that such a 
disposition also might be: made by a ‘registered 
deed’. Registration 1s taken to be the starting point 
for limitation under Arts. 1 and 2 merely because 
it involves a certain amount of publicity and for no 
other reason. - 


B.O. A. from the decree of the District 
Judge, Sialkot, dated May 13, 1936. 
Mr. M, C. Mahajan, for the Appellants. 
Mr. S. L. Puri for Mr. J. N. Aggarwal and. 
Mr. J. N. Aggarwal, for the Respondents. 





Jsgudgment—tTte plaintiffs sued in this.” 


` case for possession of some land and house 
property of which the last. male holder 
was one Inait Ullah, a-Kakkezai Sheikh of 
Pasrar. Inait Ullah died leaving a widow, 
named Musammat Amir Nishan, who 
executed a will in 1926 in favour. of her 
daughter, named Musammat Itar Nishan 


and two other persons; named Sukhawat Ali 


and Barkat Ali. On the death of the widow 
a: dispute arose between the collaterals of 
Inait Ullah and-the legatees as to the succes- 
sion to the property, Mutation of -the 
landed property was at first sanctioned in 
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favour of the collaterals but the order was 
reversed on appeal by the Oollector. The 
plaintiffs, therefore, instituted the present 
suit for possession of their share of the 
property. Tha suit hss been dismissed by 
the Courts below as barred by time and 
from this decision the plaintiffs have 
appealed. 
The Courts below have held that the 
case was governed by Art. 2 of Act I of 
1920 and the period of limitation was six 
years, and (hat ithad commenced to run ` 
from the date of registration of the will in 
1926. The contention of the learned 
Counsel for the plaintiff-appellants is that 
Art. 2 of ActI of 1920 was nct applicable 
as the plaintiffs did not base their claim 
on the ground that the alienation in favour 
of the defendants was not in accordance 
with custom. The learned Counsel referred 
to a ruling of their Lordships of the Privy 
Council reported in Bijoy Gopal Mukerji 
v. Krishna Mahishi (1) and contended that 
the alienation in the present case being 
by a widow, the plaintiffs were at liberty 
to ignore it and merely sued for pcssession; 
but a perusal of the plaint shows that this ’ 
ia not what they did. The plaint clearly ` 
recites that the will made by Musammat 
Amir Nisban in favour of. the defendants 
was invalid according to the custom and - 
leaves no doubt thatthisis the basis of 
their claim. Tnere is a statement in the - 
plaint that the plaintiffs donot admit the ` 
existence of the will but the recitals in the - 
plaint must be read asa whole and when ` 
they ares) read, they leave no doubt that - 
the suit is one for possession of the property 


“in dispute on the ground that the aliena- 


tion made by Musammat Amir Nishan was - 
not valid according to custom. In the. 
circumstances itis unnecessury to consider 
the question’whether Art. 2 would have 


_ applied ifthe plaintiff had sued for posses- 


sion without any reference to the will. It. 
appears to me that the Couris below were - 
right in holding on the plaint asit stands 
that the suit was governed by Aru. 2 of 
Act I of 1920. i 

The next contention of the learned 
Gvunsel for the appellants was that, even 
if the suit was governed by Act I of 1920, ' 
the period of limitation commenced from 
the date on which.the plaintiffs came to 
know ofthe will during the mutation pro- 
ceedings. The learned Counsel urged that 
the word “deed” in its legal sense means’ 
a document which is signed, sealed and 


(1) 34 0389; 341A 87; 11 O WN 424; 50 Ld 334 
PO), < . 
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. delivered by one person to another and 
does not include a ‘will’ and, therefore, 
part. 1 of Art. 2 of Act I of 1920 was 
not applicable. No authority on the point 
was cited by the learned Counsel. There 
is no definition of the word “deed” given 
‘in Act I of 1920, or Registration Act, or 
General Olauses Act. But after consider- 
ing the definition of the term ‘alienation’ 


as given in Act lof 1920, and the word-. 


ing of Arts. (1) and (2) of tke same Act, 
Iam inclined to think that the word 
‘deed’ is not used in the latter Articles in 
the technical sense referred to above. The 
term ‘alienation as used in the Act 
includes a testamentry disposition of pro- 
perty, and the wording of Art. (1) and 
Art. (2) seems to imply that such a dis- 
position also might be made by a ‘regis- 
tered deed’. It, therefore, appears to me 
that the werd ‘deed’ is merely used as 
equivalent to ‘dccument’. It might per- 
haps be said that registration is fixed a8 
one of the starting points of limitation in 
these Articles as registration amcunts to 
notice and that registration cannot pro- 
perly be held to be tantamount to notice 
in the cace of a will, a8 copies cf a will 
are not allowed to be given to third par- 
ties, wide s. 57%, Registration Act. But 
I do vot think there is much force in this 
argument ; for, the question of ‘notice’ can 
hardly be determined in this case on this 
footing. It seems tome that registration 
is probably fixed as one of the starting 
points in these Articles as registration 
involves a certain amount of publicity. 
Unless registration itself is taken to involve 
such publicity amounting to notice, I do 
. not see how it would be justifiable to fix it 
asa starting point for limitation. For, the 
question of taking copies will not arise 
until and unless a person comes to know 
that a document affecting bis interests has 
been executed and registered. The cases 
in which the question of notice to subse- 
quent transferees arises, stand of couse on 
a different footing. In that class of cases 
if itis found that it was the duty of the 
transferee to examine the previous registers 
and his failure to doso amounts to gross 
negligence, it might be said that he had 
constructive notice of the transfer in ques. 
tion even if he failed to examine the 
registers and didnot actually know any- 
thing about the transfer: Suchand Ghoshal 
v. Balaram Mardana (2). But no such 
question arises where a document ie exe- 
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cuted, affecting the Interests of rever- 
sioners, whether the dccument is a ‘will 
or some other kind of disposition of prop- . 
erty. The reversioners cannot be expected 
to search the registers from time to time 
merely on the chance of discovering some 
alienation affecting their interests. t 

I am, therefore, of opinion that regis- 
traticn in the present instante is taken to 
be the starting point for limitution merely 
because it involves a certain amount of 
publicity and for no other reason. If a 
willis registered, there would be usually 
the same amount of publicity as there is 
in the case of other documents. The ques- 
tion whether copies are or are not avail- 
able does not, therefore, seem to be material. 
As at present advised, I see no reason to 
dissent from the view taken by the Courts 
below and, therefore, dismiss this appeal 
with costs. 

Bs Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 62 of 1936 
April 6, 1937 
COSTELLO AND PaNOKBIDGE, JJ. 
KEDAR NATH SAHA AND ofukERs 
— DEFENDANTS ~ APPBLLANTS 
VETEUS 
Sir HARI SANKAR PAUL AND 


ANUTHR&— P LAINTIFRS— RESPONDENTS 

Mortgage ~—Equitable—Money advanced on deposit of 
title deeds—Mortgagor subsequently executing memo-. 
randum in favour of mortgagee evidencing equitable 
mortgage and containing terms of bargain between 
parties—Document held fell under s. 17, Registra- 
dion Act (XVI of 1908)—Mortgages held could not 
establish his clatmin default of registration. : 

The oriterion which should enable a Oourt to 
come toa proper cenclusion as to whether or not 
any particular document made in connection with 
an equitable mortgage is of such a character that 
it 1equires to be registered is, wasthe document, no 
more than a written record of the particulars of the 
desds which were the subject of an agreement con- 
stituated by an act of deposit or was it on the other 
hand, a memorandum which initself purported or 
operated to create or declare some right, title and-or 
interest in the property invluded in the deeds. An- 
other way of stating the’ same thing ıs, if the 
document was of such & nature that it could be 
treated asthe contract for the mortgage and what 
the paities considered to be the only repository and 
appropriate evidence of their agreament, it would- 
be the instrument by which the equitable mortgage 
was created, it would come within s. 17, Registra- 
tion Act, and would enquire registration, Kedar 
Nath Dutt v. Shamlall Khettry (1), relied on. [p." 
580, col. 2.] ii 

Plaintifis lent and advanced to the defendants 
certain amount and afterwards the defendants on 
the same date deposited with the plaintiffs the title- 
deeds of certain premises “with intent to create a 
security thereon for the re-payment of the sum with 
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interest thereon. The defendants then executed a 
memorandum in favour of the plaintifs evidencing 
the fact of, such deposit and the advances which had 
been made and also allthe terms of the mortgage 
bargain between the parties ; 

Held, thatthe document wasof such a character as 
called for registration and so fell within the pur- 
view of s. 1/ and s. 49, Registration Act. Oon- 
sequently in default of registration of the document, 
the plaintifis-mortgagees were not in a position to 
establish their claim, 

[Oase-law discussed. ] 

Messrs. S. R. Das and H. K. Bose, for the 
Appellants. 

Messrs S.C. Bose, S. M. Bose, S. B. Sinha, 
K.C. Mookerji and N. C. Chatterjee, for the 


Respondents. 


Costello, J—The suit out of which this 
appeal arises was brought by the plaintiffs 
in order to obtain a decree in Form No. 5-A 
or alternatively in Form No. 5 of Appendix 
D, of Civil Procedure Code, as amended by 
the Transfer of Property (Amended) Sup- 
plementary Act, 1919, so that they might 
recover such sum as should be found to be 
due in respect of principal and arrears of 
interest said to be due and payable under 
$ i of agreement dated August 

, 1924. i 

The case for the' plaintiffs as it appears 
from their plaint was that on July 24, 1924, 
they lent und advanced to the defendants 
Kedar Nath Saba, Atindra Nath Saha and 
toone Jnanendra Navh Sana the sum of 
Rs. 12,000 and afterwards Kedar Nath Saha, 
Atindra Nath Saha and Jnanendra Nath 
Saha on the same date deposited with the 
Plaintiffs at No. 11, Old Post Office Street 
in the city of Calcutta, the title-deeds of 
certain premises known as No 75, Beniatole 
Street, Oalcutta, with intent to create a 
security thereon for the re-payment of the 
sum of Ks. 12,000 with interest thereon at 
the rate of 9 per cent, per annum. It was 
then averred that on August 2, 1924, the 
plaintifs lent tothe same persons a further 
sum of Rs. 13,400 and the deposit of the 
title-deeds relating to No. 75, Benuatola 
Street wae to continue and to be treated as 
being security for the repayment, both of 
the sum of Rs. 13,000 and the prior loan of 
Rs. 12,000 amounting in allto the sum of 
Rs. 25,000 together with interest on that 
sum atthe rate of 9 per cent. per annum 
payable half-yearly with half yearly rests, 
in default of repayment on August l, 1927. 
It is stated in the plaint that on August 2, 
1924, Kedar Nath Saha, Atindra Nath Saha 
and Jnanendra Nath Saha executed at the 
premises No.1], Old Post Office Streot, a 
memorandum in favur of the plaintiffs 
evidencing the fatt of such deposit and the 
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advances which had been made. It appears 
that Jnanendra Nath Saha died intestate 
sometime in the year 1929 and accordingly 
in his place his only son and heir Nripendra 
Narain Saha was made a defendant in the 
suit. The total amount claimed by the 
plaintiffs upon the basis of the averments 
which I have quoted was Rs. 44,464-13-0. 
Stated shortly, therefore, the sult was one 
brought to enforce an equitable mortgage,’ 
i.e. a mortgage by deposit of title deeds. 
Having regard to the material dates, the 
matter falls within the purview of the old 
s. 59, Transfer of Property Act of 1882, 
thst is to say, 8.59 as it stood prior to the, 
amendment of that Act in the year 1929. 


Section 59 formerly read as follows: 

“Where the principal sum secured is one hundred 
rupees or upwards, a mortgage can be effected only 
by a registered instrament signed by the mortgagor 
and attested by at-least two witnesses. Where the 
principal sum secured is less than one hundred 
rupees, 8 mortgage may be effected either by a regis- 
tered instrument signed and attested as aforesaid or 
(except in the case of a simple mortgage) by delivery 
of the property.” 

Then follows ths very important pro- 
viso: 

“Nothing in this section shall be deemed to render 
invalid mortgages made in the towns of Oalcutta, 
Madras, Bombay, Karachi, Rangoon, Moulmein, 
Bassein, Akyab and in any Other town which the 
Governor-General-in-Oouncil may, by notification in 
the Gazetteof India specify in this behalf, by delivery 
to a creditor or his agent of documents of title to 
immovable property, with intent to create a security 
thereon.” 


These provisions have the effect that a 
mortgage may be created merely by the 
delivery to a creditor or his agent of docu- 
ments of title to immovable property with 
intent to create a security thereon. The 
plaintifs’ case in the present instance was 
that the mortgage which they were seeking 
to enforce had been created in that manner 
andin no other way. For the purpose of 
determining the points which arise in the 
present appeal, it is important and indeed 
vital, in my opinion, to bear in mind that 
the essence of a mortgage of the kind we 
have to consider is the aciual handing over 
bya borrower to the lender of documents 
of title to immovable property with the 
intent that those documents shall constitute 
a security which will enable the creditor 
ultimately to recover the money which he 
has lent. The authorities show, however, and 
indeed it is, I think, common knowledge 
that it often happens that a writing is made 
by both or one of the parties in connec- 
tion with the transaction. The result 
is that in certain circumstances, the provi- 
gions of the Registration Act, 1908, are 
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brought into operation and in particular the 
provisions of 5.17 of that Act which are as 
follows: 

| “(1) The following documents shall be registered, 
if the property to which they relate is situate in'a 
district in which, and if they have been executed on 
or after the date on which, Act XVI of 1864, or 
the Indian Registration Act, 1866, or the Indian 
Registration Act, 1871, or the Indian Registration 
Act, 1877, or this Act came or comes into force, 
namely: (a) instruments of gift of immovable 
property; (b) other non-testamentary instruments 
whic purport or operate to create, declare, assign, 
limit or erin nes whether in present or in future, 
any tight, title or interest, whether vested or con- 
tingent of the value of one hundred rupees and 
upwards, to or in immovable property; tc) non- 
testamentary instruments which acknowledge the 
ign or payment of any ccnsideration on account 
of the creation, declaration, assignment, limitation 
or extincticn of any such right, title or interest; 
and (d) leases of immovable property from year to 

ear, or for any teim exceeding one year, or reserv- 

g & yearly rent; (e) non-testamentaiy instru- 
ments transferring or assigning any decree or 
order of a Court or any award when suoh decree or 
order or award purports or operates to create, 
declare, assign, limit or Satinguish, whether in 
present or in future, any right, title o intorest, 
whether vested or contingent, of the value of one 
anaa rupees and upwards to or in immovable pro- 
perty . aan. 

The rest of 8. 17 is not material for our 
present purpose. lf the circumstances are 
such that a writing relating to or made in 
connectica with a morigsge by deposit of 
title-deeds ought to be registered under the 
provisions of s. 17 (1), it then follows that 
failure to register has the effect provided for 
in 8. 49, Registration Act which so far as is 
material reads thus: 

“No document required by s. 17 or by any provi- 
sion of the Transfer of Property Act, 1882, i = 
regietered shall (a) affect any immovable propeity 
comprised therein, or (b) confer any power to adopt, 
or (e) be received as evidence of any transaction 
affecting such property or conferring such power 
unless it has been registered.” 

The important part of s. 49 for immediate 
purposes is the proposition which in effect 
amvunts to this that no document which 
ought to have been registered but yet has 
not been registered shall be received as 
evidence of any transaction affecting such 
property or conferring such power. It seems 
tolerably clear from the formin which the 
plaint in this case was drafted that the 
legal advisers of the plaintiffs were fully 
cognizant of the provisions of ss. 17 and 49, 
Registration Act, and were desirous of 
avoiding any possible obstacle which might 
confront them by reason of the provisions 
of those sections. This would ‘seem to 
account for the averment that the memor- 
andum which was executed on. August 2, 
1924, was*°a memorandum “evidencing” the 
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advance made. The effect ofthe provisions 
of the Registration Act to which I have 
referred, entails the somewhat cufious and 
Indeed, surprising result that in some 
instances a merigagee may ultimately find 
himself in afar worse position because he 
has procured from the mortgagor a docu: 
ment in writing than if ke had done no 
such thing and hed rested content merely 
with taking into his possession the docu- 
ments of title to the property which was 
being mortgaged The reason why the 
mortgagee may find himself in a worse 
position with a document than without a 
document is because of the principles of law 
as enunciated by Sir Riehard Oouch, O. J. 
in the well-known case in Kedar Nath Dutt v. 
Shamlall Khettry (1) at p. 412* where the 
learned Ohief Justice sil: 

“The rule with regard to writings is that ofal 
proof cannot be substituted for the written evidence 
of any contract which the paities have put into 
writing. And the reason is that the writing is 
tacitly considered by the parties themselves as the 
only repository, andthe appropriate evidence of their 
agreement " 

Then dealing with the facts of the case 
before him, he continued thus: 

“If this memorandum was of such a nature that it 
could be treated as the contract for the mortgage 
and what the parties considered to be the only 
Tepository and appropriate evidence of their agree- 
ment, it would be the mstrument by which the equit- 
able mortgege was created, and would come within 
s. 17, Registration Act ...” 


The learned Uhief Justice then decided on ' 
the fact that the memorandum in question 
was not awriting of that character. That 
passage in the judgment of Sir Richard 
Oouch has been quoted with approval over 
and over again in the course of a long 
track of authorities and we must, therefore, 
take that statement of the law as being the 
starting point of any discussion upon the 
questicn cf whether or not a particular 
writing relating to or made in ccnnection 
With an’ equitable mortgage is of such a 
character that it ought to have been regis- 
tered. Ifa document is of such a character 
but is not registered, it cannot be used in 
evidence at all and the transaction itself 
Cannot he proved by oral evidence either. 
Thus it comes about that if there is writin 
which ought to have been registered an 
yet not registered the mortgagee finds 
himself in the unfortunate position of not, 
being able to enforce his supposed security. 
A half-hearted attempt was made in the 
course of the argument in this appeal to 
contend that it might be possible to discard 
or, at any rate, to ignore a writing which 

(1) 11B LR 405; 20 W F150. 

*Page of LI B. L, Ba. a 
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should have been registered but which has 
not been registered. But thatisnot the law. 

re there is a writing which ought to 
have been. registered that alone must be 
taken as being the contract between the 
Parties and so is unenforceable in default 
of registration. The real question that 
has to be decided in this appeal and the 
one the learned Judge had before him at 
the trial is whether in the particular cir 
cumstances of this case, there was in 
existence in connection with the loan made 
by the Plaintiffs a writing of a registerable 
character, if I may so describe it. Accord- 
ingly, we have to ask ourselves first of all, 
what are the circumstances (if in fact there 
18 a document) in which registration is 
obligatory ? The answer to that question 
18 to be found in different forms in a 
number of cases and it is not necessary 
that I should refer to them all. Several 
cases were cited before us but itis suffi- 
cient, I think, torefer only to one or two 
of them. I quote, first of all, from the 
case in Subramanian v. Lutchman (2) at 
p. 82* where Lord Carson delivering the 
judgment of the Judicial Committee of the 
Privy Ocuncil said this: 

“This Board in Pranjivandas Mehta v. Chan Ma 
Phee (3) at p. 125¢ laid down the law as follows: 
The law upon this subject is beyond any doubt- 
(1) Where titles are handed oter with nothing 
said except that they me to be security, 
the law supposes that the scope of the security 
ig the sepe of the title. 2) Where, however, 
titles are handed over accompanied by a, bargain, 
that bargain must rule. (3) Lastly, when the 
bargain isa written bargain, it and it alone, must 
determine what is the scope and extent of 
security. . 
_ In the words of Lord Cairns in the leading case 
in Shaw v Foster (4) atp. 3414, “although itis ae 
well-established rule of equity that a deposit of a 
document of title without more, without writing 
or without word of mouth will create in equity a 
charge upon the property referred to, I apprehend 
that that general rule will not apply when you have 
& deposit accompanied by an actual written charge. 
In that case, you must refer to the terms of 
the written document and any implication that 
might be raised, supposing there were docu- 
ments 18 put out of the case and reduced to silence 
by the documents by which alone you must be 
governed.” 

(2) 501A 77; 71 Ind. Oas. 650; A IR 1923P O 
50; 50 O 338; 1 R66; 44M LJ 602; 33 Bom. G R 
58%; 2 Bur LJ 25; 380 Ld 41: 18 L W 446; (1923) 
M WN 702, 880 WN 1 (PO). 

(3) 431A 182; 35 Ind Oas,190;A I R1916P O 
115; 43 O 895; 8 L BR 458; (1916) 1 M W N 444: 31 
M LJ 155;4 LW 69; 14 A LJ 638; 18 Bom. L R669 


(PO. 

ol ee 5H L321; 42 LJ Oh. 49; 27L T381; 
20 907, 

*Page of 30 LA fia 
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His Lordship continued : 

“Applying the principles thus laid down to the 

resent case, what this Board has to determine is 

d-+the document of July 15, 1908, constitute 
the bargain between the parties, or was it 
merely the record of an already completed 
transaction.” 
What we have to.determine in this appeal 
18 8 similar problem as regards the docu- 
ment of August 2, 1924. The next case I 
would refer to is that in Sundarachariar 
v. Narayan Ayyar (5 in which (at p. 73*) 
Lord Tomlin delivering the judgment of 
the Board quoted the views of Lord Oarson 
In Kedarnath Dutta case (1) and then (at 
Pp. 74*) said: 

“Ultimately Lord Cargon summed up the conclu- 
sion of the Board in these words: Their Lordships 
have no doubt, therefore, that the memorandum in 
question was the bargain between the parties and 
that without its production in evidence the plaintiff 
could establish no claim, and as it was unregistered, 
1t cought to be rejected, 

While their Lordships do not think that the 
language of Lord Oarson conveys or was intended 
to convey the meaning that no memorandum relat- 
ing toa deposit of title-desds can be within s. 17, 
Registration Act, unless it embodies all the parti- 
culars of the transaction of which the deposit forms 
part, their Lordships are of opinion that no such 
memorandum can = within the section unless on 
its face it embodies such terms and is signed and 
delivered at such time and place and in such cir- 
cumstances as to lead legitimately to the conclusion 
that so faras the deposit is concerned, it constitutes 
the agreement between the patties Having regard 
to the view already expressed of the effect of the 
memorandum now under consideration, no comfort 
is to be found for the appellants in the case upon 
which they relied.” f 

Then follows a passage which is of much 
impcrtance for cur present purpose : 

“Their Lordships read the conclusion that 
the memorandum was not other than a written 
record of the particulars of deeds, the subject of 
an agreement constituted in fact by the act of 
deposit and the payment of the money, and that 
it neither purported nor operated to -create or declare 
any right, title or interest in the property included 
in the deeds with the’ result that it did not 1.equire 
registration.” , A ; 

The words of Lord Temlin contained in 
that passage provide the clue or perhaps 
more accurately the criterion which should 
enable a Oourt to cometo a proper con- 
clusion as to whether or not any particular 
document made in connection with an 
equitable mortgage is of such a character 
that it requires to be registered. The 
material antithesis seems to be this: Was 
the document no more than a written 
record of the particulars of the deeds 


5) 58 IA 68; 131 Ind, Oas. 328; A IR 1931P O 
36: 54 M257; (1931) AL J 345; 1931) M W N 319; 
B O W N6868; Ind. Rul (1931)PO 104; 60 ML J 
508; 33 L W 501;350 W N 494; £30 L J 398; 33 
Bom. L R 878(P O). 
~ *Pages of 531, A.—{Ed.] ° 
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which were the subject of an agreement 
conslituted by an act of deposit or was it 
on the other hand, a memorandum which 
in itself purported or operated to create or 
declare some right, title and/or interest in 
in the property included in the deeds. 
Another way of -stating the same thing is, 
of Course, to be found in the passage from 
the judgment of Sir Richard Couch, which 
I quoted et the outset. The question at 
issue inthe present case may be thus 
stated’: “Did tbe parties consider and 
intend the document of August 2, 1924, to 


be the only repository aud appropriste’ 


evidence of their agreement?” I have 
already suggested that the plaintiffs were 
obviously well alive to the possible diffi- 
culties which might arise. qually well 
the defendants on their part were fully 
cognizant of a point which might well 
afford an effective answer to the plaintiffs’ 
case for, we find that in para. 2 of their 
written statement appearing at p. 15 of 


the paper-bock, they pleaded thus : 

“With reference to para. 3 of the plaint the 
defendants state that the memorandum referred to 
therein, constituting as it does, the bargain between 
the parties is inadmissible in evidence for want 
of registration.” 


The question for our determination, there- 
fore, is what was the true nature of the 
writing made on August 2, 1924, and signed 
by the mortgagors. Mr. Das on behalf of 
the defendants-appellants contended that 
the memorandum of August 2, 1924, really 
contained all the terms of the bargain 
between the parties except, if I may so put 
it, the actual handing over of the title- 
deeds of the property which was mortgaged. 
I have stated that the essence of an equit- 
able mortgage isthe handing over of the 
title deeds of immovable property. It is, 
therefore, difficult to see how it ever comes 
about that any writing relating to or made 
in connection with an equitable mortgage 
shculd,in any circumstances whatever, 
require registration, because the mortgage 
is actually effected by the physical act of 
handing over of title-deeds with an intent 
to create a security thereon. But it seems 
idle to speculate about something which 
is perhaps in the region of the metaphysical 
because the authorities show beyond all 
dubiety that there are circumstances where 
consideration of a writing made more or 
less contemporaneously with the actual 
depcsit is not only permissible but highly 
important as providing a paramount and 
determining element in the case. There- 
fore, although the actual delivery of the 
title-deeds is not a mater which can be 
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an integral part of a document except 
perhaps notionally in those instances where. 
the title-deeds are already in the hands 
of the lender or his agent andit is then 
stipulated in writing that thenceforward 
the character of the possession or the 
custody of the deeds shall be changed and 
they shall thereafter be held by the lender 
as security for money which be has advan" 
ced tothe borrower. In other words, in 
cases wherea man who was up toa point 
a mere depositee thenceforth becomes a 
mortgagee as regards the documents which 
are in his possession. It seems, therefore, 
that where one finds that there is a docu- 
ment which contains all the terms of the 
bargain between the parties except perhaps 
a declaration with regard to the delivery 
of, or change in, the possession, it may 
well be said that the document becomes 
the onlv repository and appropriate evi- 
dence of the bargain between the parties 
though where documents of title are already 
in the possession of the prop sed lender, 
there must, of course, be a constructive 
delivery on the part of the borrower. Tf 
they are not already inthe possession of 
the proposed lender, there must be an 
actual delivery of possession on the part 
of the borrower. 

Mr. Das has argued that as regards the 
second instalment of the loan, that is to 
say, asregards the lending of the Rs. 
13 000 there was no actual deposit of the 
title-deeds. The title-deeds had passed 
into the possession of the mortgagees on 
July 24 1924, at or about the time when 
the first instalment of the projected total 
loan of Rs. 25,000, namely the sum of 
Rs. 12,000 was advanced to the three Sahas. 
Mr. Das has, accordingly argued that the 
memorundum of August 2, 1924, was an 
integral and essential part of the transac- 
tion in that without that document there” 
would be no security at all fcr the second 
instalment of the loan. The further point 
taken by Mr. Das—it is perhaps in 8 sense 
a minor oneand I will dispose of it at 
once—was that the document of August 2, 
1924, was clearly a document of the kind 
contemplated bys. 17, Registration Act, 
because itcreated an interest to or in 
land, i.e., immovable property in that it 
conferred on the mortgagees a right of 
of sale which they would not otherwise 
have had. A right of saleis not ordinari- 
ly available to a mortgagee under an equit- 
able mortgage. In connection with that 
part of his argument, Mr. Das referred us 
to a case reported in. Kala Chand ‘Mondal 
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v. Gopal Chunder Bhattacharjee (6), where 
it was held that 

_“a document which nce or purporta to give 4 
right to have immovable property brought to sale 
with a view to a recovery out of its proceeds, of 
money lent (principal and interest} is an instrument 
- which creates an interest in immovable property, 
and as such, cannot, under s. 49, Registration 
>w be received in evidence without being register- 
ed. 


Mr. Das’ argument on this point was no 
doubt put forward with the idea of putting 
the document Ex. B into that one of the 
two categories indicated by Lord Tomlin, 
Sundarachariar Narayan Ayyar (6), at 
p. 74*, which consists of documents of a 
kind requiring registration. There may 
be some value in that point of Mr. Das but 
we do not propose to decide this appeal on 
that basis. It is, in my opinion, desirable 
that the matter should be determined on far 
broader principles. The learned Judge at 
the trial reviewed many authorities and 
he seems to have taken into consideration 
all the relevant propositions of the law and 
then on the facts and circumstances of the 
case, put the document of August 2, 1924, 
into the other category indicated bv Lord 
Tomlin, namely the one which would not 
entail necessity for registration The learn- 
ed Judge summarised his conclusions in 
this way: 

“Tam satisfied that the memorandum was nothing 
but a record of what had already been agreed to 
orally on July 24, subject to such minor alternations 
ag were d to orally between the parties on 
August 2 That being so, it follows that the memo- 
randum is not a document which contains the bar- 
gain made between the parties and does not require 
registration.” 

The whole question before us is whether 
we can agree with the view expressed by 
the learned~ Judge in those two short 
paragraphs. The learned Standing Counsel 
appearing on behalf of ths plaintiffs-respon- 
dents to this appeal conceded in answer 
toa question put by myself that all the 
terms of the bargain between the parties 
are indeed contained in the memorandum 
of Angust 2, 1924, with this qualification 
that theonly thing which stands outside 
the document is the actual physical transfer 
of the title-deeds. I have already suggested 
that it is not at all easy to understand 
how in a case where there is an actual 
DAYANG | transfer of title deeds ib canever 
be seid that a writing contains the whole 
bargain between the parties. It would seem 
rather that the transfer of the title-deeds 
can only come into a writing, if I may sọ 


(6) 12 W R 163. 
*Page of 58 I. A—BEd] °. 
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put it, where the transfer is constructive 
and not concrete. Ifthat is the right view 
of the matter, it would follow that what 
was conceded by Mr. 8. M. Bose entails the 
consequence that the document of August 
2, 1924, was really the repository and the 
only appropriate evidence of the terms of 
the bargain between the parties. It is 
however, desirable in a case of this kind 
and indeed only proper that we should 
examine the facts of this case for ourselves 
andin particular the precise terms of the 
document with which we are concerned 
and not merely act upon a statement from 
the Barin the nature of an admission. I 
say ‘the document’ using the word in the 
Singular, because the learned Judge seems 
to have decided the case on the footing 
that there was only one document or at any 
rate that only one was really material. 
Actually, of course, there were two docu- 
ments, the one made on July 24, 1924 (which 
was Ex. A in the case) and the one made on 
August 2, 1924 (which was Ex. B). Exhibit 
A appears at p. 55 of the paper-book and it 
purports to set out the terms and conditions 
of the advance of a total sum of Rs 25,000 
tothe three Sahas who are described as “by 
caste, Barendra Saha, merchants and 
zamindars” The terms are ar follows:— 

“(1) That the ssid sum of Rs., 25,000 shall be paid 
as follows, namely, Rs. 12,000 on the 24th instant and 
the balance on or before the 3lst instant " 

(It is agreed, however, that the balance was 
actually paid on August 2). 

“(2 Interest at the rate of 9 per cent. per annum 
payable half-yearly with rests in the amount to be 
computed from the respective dates of adv-nce; (3) 
Period of the loan—one year computed from August 1, 
next. So theoriginal period of "the loan was from 
August 1, 1924, to August 1, 1925.” 

That was subsequently altered by the 


provisions of the deed of Angust 2, 1924. — 
“(4) Mortgagors will beat liberty to pay off the said 
principal sum of Rs. 25,000 after the expiration of six 


the from August 1, 1924." 
Pi 5) The said advance of Ra. 12,000 will be made on 


the deposit of the documents of title relating to 
the premises No. 75, Beniatolla Street, above-men- 


inod” 
ad after the balance of Rs. 13,000 shall be 


paid, the mortgagors 

“will execute in favour of the mortgages a memoran- 
dum evidencing the said deposit and embodying the 
terms and conditions of the loan,” 


This particular provision iss in my view, 
of great importance, for,it seems to me to 
indicate that it was from the very begin- 
ning within the contemplation and indeed 
was the intention of the parties that there 
should bea memorandum in writing, not 
only evidencing the said deposit but 
embodying all the terms and conditions of 
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ie ‘loan. Then comes para. 6 which rons 
thus: 

“The mortgagors will pay all costs, charges and 
expenses of and incidental tothe transaction whether 
the same shall be completed or not unlees such non- 
completion shall be due to the wilful default of the 
mortgages,” 

„and then follows the rest of the para. (6) 
and im para. 7 there appears certain pro- 
visions with regard to costs with which we 
need not concern ourselves. At the end 
of this dccument, there is on the part of 
the borrowers—the mortgagorsa—a receipt 
for a sum of Rs. 1 2000 on the 
security and upon the terms and con- 
ditions hereinbefore mentioned. It would 
seem clear, therefore, that the sum of 
Rs. 12,000 was received by the borrowers 
upon the footing that later on when the 
balance of Rs. 13,000 was paid, they would 
make a memorardum evidencing the de- 
posit and emb-dying the terms and cən- 
ditions of the loan. That seems to have 
been the position on July 24. No doubt 
steps were taken or rather attempts were 
made on the part of the lender to avoid 
the possible obstacle that could arise from 
‘the existence of s. 17, Registration Act, 
by havingthe money handed over on a 
receipt from Jnanendra Nath Saha (who 
was acting for himself and his brothers) at 
a moment which* was antecedent .to the 
signing of the document Ex. A. But 
although no doubt the time and the place 
are relevantandare matters to be taken 
into consideration, the precise sequence 
of events, in my opinion, is not by any 
means conclusive. In connection with the 
point which I am now considering, that 


is to say, the intention of the parties as . 


evidenced by the provisions of para. 5 of 
Ex. A, I will just refer to one or two pas- 
sages in the evidence given at the trial. 
First of all, p.20 The question was—May 
I take it that the idea all along was that a 
“document would be execuied when payment. 
was made?” The answer was “some docu- 
ment would be executed.” This is question, 
No. 120. It is quite true that the same 
witness In answer to the question, “on 
August 2, was there any intention of having 
any memorandum executed” said “No; 
something was to be written simply record- 
ing the terms and conditions.” But at p. 33 
—guesljon No. 150—we find this: ‘You told 
my friend that you were claiming Rs. 44,000. 
odd in this suit.” Answer: “Yes.” Ques- 
tion No. 151: “That is on the footing of the 
terms and conditions mentioned in the 
memorandum ?” Answer: “Yes.” 

I think we muet take it, therefore, that the, 
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real position was that the mortgagees were 
degirous of having put into written form 
all the terms of the bargain between them- 
selves and the mortgagors. What they 
endeavoured to do was to get all the terms 
into writing and yet at the same time to 
avoid the necessity of having. the writing 
registered. Did they succeed in that object ? 
Let us now turn to the , document of 
August 2, which, as I have said, was the 
only document the learned Judge took into 
consideration. The document Ex B describ- 


ed itself in tbis way: 

‘Memorandum of agreement made this second day 
of August one thousaud nine hundred and twenty- 
four between Kedar Nath Saha, Atindra Nath Saha 
and Jnanendra Nath Bahe (sons of Lokenath Saha 
of Tentulia in Thana Sirajgunge, District Pabna, an 
also of No. 75, Beniatola Street in the town of Calcutta, 
by caste Barendra Saha, merohants and zamtndars 
(hercinafter called “the mortgagor” which expression 
shall unless excluded by, or repugnant to, the context 
include tLeir respective heirs, executors, administra- 
tors and assigns) of the one partand Hari Sankar 
Paul and Hari Mohan Paul, both of No 92, Sovabazar 
Street in the town of Calcutta (sons of Butto Kristo 
Paul deceased), by caste Gandhabanik, merchants 
and landholders (hereinafter called “the mortgagees" 
which expression shall unless excluded by, or 1epug- 
nant to, the context include them respectively, their 
respective heirs, executors, administrators and 
assigns) of the other part.” 


Then there are certain recitals as fol- 
OWS: 

“Whereas the mo1tgagors are solemnly and ex- 
clusively seized and possessed of or otherwise well 
and sufficiently entitled ss and for an absolute and 
indefeasible estate of inheritance in fee simple in 
possessien or an estate equivalent thereto to all that 
messuage, land, hereditaments and premises fully 
described in the first schedule hereto free from all 
encumbrances and where the mortgagors applied to 
the mortgagees to lend them the sum of Rs. 25,000 
(twenty-five thousand) at interest at the rate of 9 
(nine) per cent. per annum and the mortgagees have 
agreed to make the said advance on the security of the 
documents of title specified in the second schedule 
hereto relating to the said hereditaments and premises 
described in the said first snhedule hereto and on the 
faith of the mortgagor's representations to the mort- 
gagees to the effect following, namely: (1) that they 
are the sole and absolute owners of the said heredita- 
ments and premises described in the said firat 
schedule hereto in fea simple in possession or an 
estate equivalent thereto free from all encumbrances 
(2) that the documents of title speclfied in the second 
achedule hereto are the only documents which have 
ever beenin possession of the mortgagors relating to 
the said hereditaments and premises described in 
the said first schedule hereto, (3) and that they have 
not deposited any documents relating to the said 
hereditaments and premises and deseribed in the 
said first schedule hereto with any person or persons 
as security or otherwise dealt with the same in a 
manner 8? as to prejudice or affect their absolute title 
to the said hereditaments and premases,” 


So that the loan which was being made 
wasone for a sum of Rs. 25,000. Then 
comes this recital: : 


4 


+ 
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“Whereas the mortgagees on July 24 last, paid to 
the mortgagors the sum of Rs. 12,000 (twelve thousand) 
out of the said sum of Rs 25,000 (twenty-five thousand) 
and as security for the said sum-of Rs. 12,000 
(twelve thousand) the ah Laa deposited with 
mortgagees' agents Messrs Kar Mehta & Co, at their 
office at No. 1), Old Post Office Street in the town of 
Oaloutta, the documents of the title specified in the 
second schedule hereto relating to the hereditaments 
and premises described in the first schedule hereto, 
And whereas the mortgagees have prior to the exe- 
presents paid tothe mortgagors the 
sum of Rs. 13,000 ‘thirteen thousand) being the 
balance of the said advance of Rs. 25,000 (twenty-five 


-thousand) as they the mortgagors do hereby as well 


ae by the receipt hereunder written admit and ac- 
knowledge. Nuw These Presente Witness and it is 
hereby agreed and declared between and by the par- 
ties thereto as follows: 

: 1. In consideration of the sum of Tis, 12,000 (twelve 
thousand) to the mortgagors pan by the mortgagees 
on the said day of July 24,1924, and in considera- 
tion of the said sum of Rs, 13,000 ‘thirteen thousand) 
to the mortgagors paid by the mortgagees before 
the execution of these presents as hereinbefore men- 
tioned making togetherthe sum of Ka. 25,000 (twenty 
five thousand) the deeds, evidences and writings spe- 
Gified in the said second schedule hereto relating to 
hereditaments and premises described in the said 
firat schedule hereto which said, deeds evidences and 
writings have as hereinbefore stated prior to the 
execution of this agreement being delivered by the 
mortgagors to the mortgagees' said agents in the 
town of Calcutta with intent to create a security on 
the said hereditaments and premises described in 
the said first schedule hereto such as is contemplated 
in the concluding provisuto s. 59, Transfer of Prop- 
arty Act, (such security having been created prior 
to the execution of this agreement bythe delivery 
of the documents hereinbefore mentioned) will be 
held by the mortgegees as such security as afore- 
said forthe payment by the mortgagois tothe mort- 
gees atthe time and inthe manner hereinafter men- 
tioned and the costs (as between attorney and 
client) cha: ges and expenses of, and incidental to, any 
proceeding which may be had for the protection of 
this security or for procuring or obtaining or attempt- 
ing to obtain payment of the moneys hereby secured.” 

I emphasise that last sentence “for pro 
curing or obtaining or attempting to obtain 
payment of the moneys hereby secured”. 
Then follows certain provisicns In paras. 2, 
3, 4and 5 which I need not specify. Then 
comes para. 6: 

“The mortgagors hereby do declare that the said 
advance of Rs. 25,000 (twenty-five thousand) has 
been made by the mortgagees to the mortgagora 
on the faith of the following representations of the 
aaa, AN made to the mortgagees' said agents 
namely, (a) that they are absolutely seized and pos* 
sessed of or otherwise well and sufficiently entitled 
as and for an absolute and indefeasible estate of in- 
heritance in fee simple in possession of an estate 
equivalent thereto to the hereditaments and premises 
described in the said first schedule hereto though 
the conveyance dated July 29, 1907, 18 in favour of 
the mortgagor Kedar Nath Saha only and that the 
fame was-purchased out of funds belonging to all the 
mortgagers, and (b) that they have good right, full 
power and absolute authority to make a mortgage of 
the said hereditamenta and ee which they 
have purported to do by the delivery of the eaid deeds, 


evidences and writings relating thereto to the mort. 


+ 
# 
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gagees' said agents as the place in the manner and 
with the intent and for (the purpose hereinbefore men- 
tioned),”’ 

In paras. 8 and 9 an expression is used 
which appears to indicate that whoever 
it was who drafted the docament suddenly 
by a flash of memory, as it were remem- 
bered that the -document must be put into 
such a shapeand couched in such language 
as to evade any necessity forthe registra- 


tion of it and we so find in para. 8 this 


provision : 

“In case the said hereditaments and premises or 
any part thereof shall be acquired under the pro- 
visicne of the Land Acquisition Act {Iof 1894) or 
any other act forthe time being in force for the 
acquisition of land for publio purposes during the 
subsistence ofthe said security hereby evidenced it 
shall be lawful for the mortgagee .,” 
and s0 on. 

The material part of that centence isthe 
expression ‘‘hereby evidenced.” Then in 
para 9 we find this: 

“That simultaneously with the institution of a 
suit forsale by the mortgagees upon the security 
hereby evidenced or at any subsequent stage of 
the suit a heceiver shall, upon the application of 
the mortgages and without further consent on the 
part of the mortgagors than is hereincontained and 
notwithstanding their dissentand cpposition thereto 
be appointed of the rents, issues and profits of the 
said hereditaments and premises. .,,” 

It seems to me that the use of that 
expressicn ‘‘hereby evidenced" was the re- 
sult of a desire to, keep the document with- 
in the category of instruments not requiring 
registration. Paragraph 10, we need not 
consider. Then comes para. 11, which 
again is of great importance for the deter- 
minaticn of the nature of this document, 
The paragraph runs thus: 

“It shall be lawful for the moitgagees at any time 


< or times without any further consent on the part of the 


mortgagors to sell the said hereditaments and premi- 
ee or any partor parts thereof either together or in 
obs can 

This is of course the provisicn which 
Mr. Das argued brought it about that the 
document created an interest ia or to 
immovable property and, therefore, neces- 
sitated registration. The paragraph later 
on runs thus ; 

“By public auction or b rivate con 
either with or without ape conditions pert 
tions relative to title or otherwise with power to buy 
in at sale by auction and to rescind contracts for 
sale and to re-sell without being answerable for any 
loss or diminution in price and with power also to 
execute assurance give effectual receipts for the pur- 
chase money and do all other acts, matters and things 
for completing the sale which the mortgagee shall 
think proper and the mortgagees shall with and out 
of the moneys toariee from any such sale ag afore. 
siid in the first place pay and retain the costa, 
charges and expenses attending any such sale or 
otherwise incurred in relation to thissecurity .._" 

"1 underline :here italicised) the expres- 
sion to this security 
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“and in the next place pay and satisfy all money 
which shall then be owing upon the security of these 
presents for principal interest costs and shall pay 
the surplus (if any) to the morigagors | 

That last sentence, I think, should be 
‘doubly underlined. Atthe end of para. 11 
we find this: 
= “lt is hereby further declared that the power of 
sale hereinbefore contained may be excercised by 
any person or persons for the time being entitled 
to receive and give a discharge for the moneys for 
the time being owing on the security of these pre- 
sents.” 

The cencluding sentence ghould also be 
underlined. Looking at this document as 
a whole, L come to the conclusion that it 
was clearly the desire and the intention 
of the mortgagees that the mortgagors 
should give to them a document which 
would contain allthe terms of the bargain 
between the parties. There is that sentence 
in para 1—“such security having been 
created,”"—and in each of paras. 8 and 9 
the expression, “hereby evidenced.” But 
it seems lo me that those three sentences 
or expressions were designedly put into the 
document by the mortgagees or their legal 
aivisers for the express purpose of avoid- 
ing the necessity for registration. Therefore, 
in a sense, the document was intended to 
be a “a fraud on the Registration Act” as 
was said by the Privy Council in an analog 
ous case. The mortgagees desired to have 
all the advantage afforded by a written in- 
strument whilst avoiding for some reason, 
which isnot very clear, the obligation to 
register that instrument. In my view, the 
mortgagees failed to achieve their object. 
They were obtaining from the mortgegors 
a dccument in a form which, as the learned 
Oounsel appearing for the mortgagees- 
appellant has in effect admitted, contains 
all the terms of the bargain. They have 
put themselves into the position of having 
entered intoa contract between themselves 

and the defendants in writing and the 
writing was of such a character as calls 
for registration and so falls within the 
purview of s. 17 and s. 49, Registration Act. 
Oonse quently in default of registration of 
the document, the plaintiffs-mortgagees 
were notin a position to establish eir 
claim. Itis with much regret that I find 
myself unable to agree with the view taken 
by the learned Judge of first instance, but 
for the reasons I have endeavoured to ex- 
press, I am of opinion, that this appeal must 
be allowed with ccsts both of the appeal and 
of the trial. 


Panckridge, J.—I am of the same opin- 
ion, and I have nothing to add. 
S. Appeal allowed, 
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ALLAHABAD HIGH COURT 
Application for Review 
February 14, 1938 

MOHAMMAD ISMAIL, J. à 
Thakur KISHUN CHAND SINGH— 
DREENDANT —APPLICANT 


VETSUS 
Munshi MAKUND SARUP —PLAINTIRE 
AND OTHBRS-~DwreND4nTs—OPposIts Party 
U. P. Encumbered Katates Act (XXY of 1934), a. 7 
—Applicability to suit for possession of immovable 
iy or for relief of recovery of mesne profits 
eviston— High Court, if should give detailed state- 
ment in disposing ito? — Oivil Prozedure Oode (Act 
Y of 1908), 0. XLVII, r. 1—Review—Erronecous view 
of law on debatable point, if ground for review. 

Section 7, U. P. Encumbered Estates Act, does not 
apply to suits for possession of immovable property. 
Similarly it has no application where a relief for 
recovery of mesne profits whichis in the natura of 
unliquidated damages, is asked for. Champa Devi v. 
Asa Devt (1), relied on. 

High Oourt in disposing of revision does not always 
give a detailed statement : 
- An erroneous view of the lawon a debatable point 
or a wrong exposition of the law or a wrong sp- 
plication of the law cannot be considered a mistake 
or error on the face of the reoord. Bala Prasad v. 
Bal Krishen (2) and Mohamad Ismail v, Janki Saran 
Singh (3), relied on. 

Application for review of the orders of 
Mr. Justice Niamat Ullah and Mr. Justice 
Mohammad Ismail, reported in 173 Ind. 
Cag. 654. i 

Mr. C. B. Agarwala, for the Applicant. 

Mr. Shiva Prasad Sinha, for the Op- 
posite Party 

Order.—This is an application under 
O. XLVIL, r. 1, Civil Procedure Code, for a 
review of a judgment in Civil ‘Revision 
No. 25 of 1937*, delivered by a Bench of this 
Court, consisting of Niamat Ullah, J. and 
myself. In consequence cf the retirement 
of Niamat Ullah, J. on December 7, 1937, 
I alone heard the application as provided 
by O. XLVII, r. 5, Civil Procedure Code. 

In order to appreciate the argument 
addressed to mein support of the applica- 
tion, it ig necessary to state a few facts that 
led to the revision. Syed Haidar Shah 
and two others execated a usufructuary 
mortgage deed in favour of M. Makund 
Sarup and Maul Ghafur Bakhsh on De- 
cember 17, 1904, in respect of four villages. 
The share of Makund Sarup was three: fifth 
and of QGhafur Bakhsh two-fifth in the 
mortgage security. Subsequently Ghafur 
Bakhsh transferred his share to different 
persons and now one-half of Ghafur 
Bakhsh’s share is owned by Kishun Chand 
Singh and the remaining one-half by other 
persons. Three-fourth of the equity of 
redemption was sold under Various decrees 
' *Mukand Sarup v. Krishna, Chand Singh, reported 
gs 173 Ind, Oas. 654,—[Hd,] , 
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from time to time and is now owned by 
Kishun Ohand Singh and some other 
persons who are no.parties to this litiga- 
tion. Thp result is that three-fifth of the 
mortgage rights are now owned by Makund 
Sarup and the remaining two-‘fth by 
Kishun QOhand Singh and others. The 
equity of redemption to the extent of three- 
fourth is owned by Kishun Chand Singh 
and his’ brother, Manik Singh and the 
remaining one-fourth is still owned by 
the original mortgagora. On October 21, 
- 1924, Kishun Chand Singh and others, on 
the one side, and Makund Sarup,on the 
other, entered into an agreement which 
provided: (1) that Makund Sarup would 
be put in possession of certain villages in 
lieu of his three-fifth share in the mortgagee 
rights from the beginning of 1333 F. 
(2) that Kishun Chand Singh and others 
would pay Rs. 25000 to Makund Sarup 
as profits for 1332 F., and (3) that in 
case Kishun Ohand Singh and others 
failed to deliver possession they would he 
liable to pay Rs. 4,000 as damages. 


It appears that the applicant Kishun 
Chand Singh and his cosharers failed to 
deliver possession and pay the stipulated 
amount. Makund Sarup thereupon brought 
a suit in 1928 against Kishun Ohand Singh 
and others for the enforcement of the 
terms agreed upon under the deed of Octo- 
ber 21, 1924. This suit for several reasons 
which need not be commented upon is still 
pending. Kishan Ohand Singh alone made 
an application under s. 4, Eneumbered 
Estates Act, before the Collector and in the 
list of debts required to be filed by an 
applicant under the section he mentioned 
the mortgage of 1¢04 as he had acquired a 
fraction of the mortgagor's right as stated 
above. The Collector forwarded Kishun 
Ohand Singh's application to the Special 
Judge and the learned Special Judge onthe 
application of Kishun Chand Singh stayed 
the proceedings in the suit instituted by 
Makund Sarup for recovery of possession 
and mesne profits, etc. Makund Sarup 
made an application to ths Special Judge 
for a review of his order but he was un- 
successful. Against the orderof stay passed 
by the Special Judge Makund Sarap came 
to this Oourt in revision which was heard 
by Niamat Ullah, J. and myself. Under our 
order dated September 30, 1937, we set 
aside the order of the Couré below with 
respect to two reliefs; (1) for possession of 
immovable property; and (2; for recovery 
of mesne profits. The applicant has now 
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made this application for a review of the 
aforesaid order, 

Learned Counsel for the applicant has 
argued that there in an error apparent on 
the face of the record inagmuch as the 
judgment does not mention that the appli- 
cant had acquired a fracticn of the equity 
of redemption and as such had become 
mortgagor to the extent of his share in the 
equity of redemption. It is contended that 
under s. 7, Encambered Estates Act, any 
suit in respect of a debt to which a land- 
lord is subject or with which his immov- 
able property is encumtered shall be stayed. 
Although the suit out of which revision 
No. 25 of 1937 arose is ostensibly a suit 
between two sets of mortgigees, it is urged 
that in fact itis a suit between the mort- 
gagee on tLe one side and one of the mort- 
gagors on the other. In the event of a 
decree being passed in favour of the plain- 
tiff Makund Sarap the result will be that 
the plaintiff will be placed in possession of 
the mortgaged property and will recover 
the debt to the extent of interest due to 
him from the usufruct of the mortgaged 
property. It is contended, therefore, that 
the suit is in effect in respect of a debt 
and must accordingly be stayed. It is 
further argued that the Bench disposing of 
the application was apparently under the 
impression that the applicant was only a 
mortagagee and not one of the mortgagors. 
The ground for this suggestion is that in 
the body of the jadgment we stated: “Under 
a deed dated August 17, 1904, executed 
by persons who are no parties to this liti- 
gelion“. From this passage it is inferred 
that the Bench was not cognisant of the 
fact that the applicant Kishun Chand Singh 
had acquired an interest in the equity of 
redemption. The argument Of learned Oonn- 
sel assumes many things for which to my 
mind there is no justification. It assumes 
that Oounsel who represented Kishun 
Ohand Singh in the revision did not place 
the judgment of the Court below befcre us. 

The judgment clearly mentions the fact 
that Kishun Ohand Singh had acquired an 
interest in the equity of redemption. I 
have no reason to think that su:h was the 
case. The Advocate appearing for Kishun 
Chand Singh in the revision is a lawyer of 
experience and standing and it must be 
assumed that he must have brought this 
important fact to our notice. After a lapse 
of so many months itis impossible for me 
to say on what lines the revision was 
argued, The affidavit filed by tae applicant 
in support of his application is also silent 
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on the subject. The only ground for this 
suggestion is that our judgment does not 
expressly mention thie matter. It is well- 
known that this Court in disposing of revi- 
sion does not always give a detailed state- 
ment of facts. The sentence quoted above 
obviously refers to the original mortgagors 
who in fact are no parties to this suit. It 
is again assumed that if this matter had 
been placed in the forefront of the argu- 
ment addressed to us, the result of the 
revision would bave been in favour of the 
applicant. This again is an assumption 
which jis scarcely justified. The suit of 
Makund Sarup is for the enforcement of 
the terms of the agreement of 1924 which 
was execuled to ndjust the rights of the 
two sets of mortgagees who were jointly 
interested in the property mortgaged. It 
is conceded that s. 7, Encumbered Estates 
Act will have no application to such a suit. 
The view taken by as was that a suit of 
this nature is not covered by the aforesaid 
section. 


Whatever may be the consequence of the 
decree that may ultimately be passed in 
the suit, it cannot be denied that the plain- 
tiffin the suit does not aim at enforcing 
his rights under the morigage deed of 
1901. Incase a decree is passed in favour 
cf the plaintiff it will in no way affect the 
application of Kishun Chand Singh under 
the Encumbered Estates Act. The Special 
Judge will still have toe power to piss an 
order under s. 18 of the Act and dispossess 
the applicant from the mortgaged property. 
The view «xpressed by us in our judgment 
is in accord the view taken in Champa 
Devi v. Asa Devi (1). In this case a Bench 
of this Court has held that s. 7 has no appli- 
eation to suits for possession of immovable 
property nor does it apply to a relief for 
recovery of mesne profits which are in the 
nature of unliquidated damages. Even if 
it be assumed that our view of law is 
incorrect it could Le rectified only by a 
Court of Appeal if an appeal were com- 
petent from our order under the law. It 
is not a matter which comes within the 
purview of O. XLVII, r. 1, and is in no way 
a mistake or error apparent on the fece of 
the record. An erronecus view of the law 
on & debatable point or a wrong exposition 
of the law or a wrong application of the 
law cannot be considered a mistake or 
error on the face of the record. In Bala 


(1) (1937) A LJ 945; 179 Ind. Oas. 956; A IR 1938 
All 8; I LR (1938, All. 71;1937 R D 677, 10 R A 441; 
1938 À L R 53 l 
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Prasad v. Bal Krishan (2) a Bench ofthis 
Court held that no application for review of 
judgment on the ground of an alleged error 
of law is maintainable under O, XLVII, 
T. 1 and that an error does not come under 
the words “error apparent on the face of 
the record" in O. XLVII, r. L. In Muhammad 


Ismail v Janki Saran Singh (3) a simi- 


lar view wa- taken aud it was held 

“that a Judge proceeded upon feulty logio for 
coming to his conclusion and in any event was 
wrong in law is not an argument which can be 
used to support an application for review.” 

Iam by no means convinced that there 
is any error of law in the view we have 
expressed in our judgment. Learned Coun- 
sel for the applicant has very properly not 
addressed me on the merits of the case and 
I have no intention of discussing the 
question involved in the application for 
revision again. I have made a passing 
reference to the point that we were called 
upon to decide in the revision merely to 
show that it is not a case in which an 
application for a review can be legally en- 
tertained The nature of a suit ordinarily 
is determined by the plaint and as I have 
stated above the reliefs claimed in the 
plaint were based on acontract between 
the two parties to an agreement. If this 
application is admitted it will amaunt toa 
re hearing of the revision, which is uot 
ecntemplated by O. XLVII, r. 1. After 
giving very careful consideration to the 
argument of learned Counsel for the ap: 
plicant d have no hesitation in holding tbat 
it is not a ft case in which the application 
for review should be admitted. It is ac- 
c rdingly rejected with costs. 

D. Applicatton rejected. 

* (2) (1933) A L J 75, 146 Ind. Oas. 756; A IR 1933 
All. 274; 55 A 186; 6 R A 332. 

(3) A 1 R1932 Pat. 273; 189 Ind. Oas. 533; 11 Pat. 

519,13 P L T 384; Ind. Rul. (1932) Pat. 240. 


LAHORE HIGH COURT 
Letiers Patent Appeal No. 80 of 1936 
February 1, 1937 
ÅDDISON AND Din MOHAMMAD, JJ. 
JIWAN BINGH— DEPENDANT 
—APPBLLANT 


VETSUB 
Dewan RADHA KISHEN—PLatntize 
AND ANOToOER— DerBNDANT—RESPONDENTS 

Limitation Act (IK of 1908), Sch. I, Arts. 61, 98, 120 
—Pro-note executed by R and Nin favour of and 
M—J having no authority on behalf of M recovering 
whole amount—@uit by Jand M subsequently to 
recover amount of pro-note—Decree given to M alone 
to extent of half claim as his share— Decree executed 
— Suit R against J to recover amount paid 
twice over—Sutt held fell under 8. 70, Oontract Act, 
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(IX of 1872), and was either governed by Art 61 or 
Art. 120 and not by Art, 96-~—Art. 120 held more 


sc Ab e 
and N borrowed Rs. 5,000 on a promissory note 
from J and M. J alone subsequently realized 
Ra. 5,000 on account of this promissory note from 
the debtors by means of adrafton them. J and M 
then sued R and N for recovery of Rs. 7,700 on the 
basis of the promissory note. The defence was that 
the promissory fote had been discharged by the 
ayment and this defence wasupheld. It was held, 
wever, that J had no lar lar Og receive payment 
on behalf of M. Oonsequently the suit by was 
dismissed tothe extent of half the claim, while the 
suit, so far as M was concerned, was decreed for 
half the amount in suit. M executed his decree to 
the extent of Re. 1,200. Thereupon a suit was insti- 
tuted by R to recover the sum of Rs. 1,200 from J 
on the ground that he had been made to pay 
Rs, 1,200 twice over by reason of his action and was, 
therefore, entitled to a decree against him for that 


amount : 

Held that the case fell unders. 70, Oontract Act, 
and, therefore, either Art, 61 or Art 120, Limita- 
tion Act, applied bat not Art. 96. The appropriate 
Article, however, in the present case was Art. 120. 

[Case-law discussed ] 


L. P. A. from the decree of Jai Lal, J., 
dated March 5, 1936. 

Mr. Achhru Ram, for the Appellant. 

Mr. Mehr Chand Mahajan, for the Respon- 
dents. 


Addison, J.—On February 16, 1919, 
Radha Kishen and Narain Kishen borrowed 
Rs, 5,000 on a promissory note from Jiwan 
Singh aod Milkhi Ohand. On May 27, 
1919, Jiwan Singh alone realized Rs. 5,000 
on account of this promissory note from 
the debtors by means of a draft on them. 
In 1925 Jiwan Singh and Milkhi Ohand 
sued Radha Kishen and Narain Kishen for 
recovery of Rs. 7,700 onthe basis of the 
promissory note. The defence was that the 
promissory note had been discharged by the 
payment of May 27, 1919, and this defence 
was upheld. It was held, however, that 
Jiwan Singh had no authority to receive 
payment on behalf’ of Milkhi Chand, 
Consequently the suit by Jiwan Singh was 
dismissed to the extent of haifthe claim, 
while the suit, so faras Milkhi Chand was 
concerned, was decreed for half the 
amount in suit, the decree of the trial 
Court being dated April 10, 1926.. There 
was an appealto this Oourt which ended 
in dismissal on ‘January 29, 1931. Milkhi 
Chand executed his decree to the extent of 
Res. 1,200 up to October 1932. Thereupon 
the present suit was instituted by Radha 
Kishen to recover the sum of Re. 1,200 from 
Jiwan Singh on the ground that he had 
been made to pay Rs. 1,200 twice, over by 
reason of his action and was, therefore, 
entitled toa decree against him for that 
amount, 
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The Oourts ‘below decreed the 
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claim and there was an appeal to this 
Gourt on the question of limitation. A 
-learned Single Judge has held that the 
suit is not barred by time and dismissed 
the appeal. Against: this decision Jiwan 
Singh has appealed under the Letters 
Patent. ; 

The contention on behalf of the appellant 
is that Art. 96 applies. It ia to the effect 
that there is three years’ limitation from 
the date when the mistake becomes 
known to the plaintiff, when relief is 
sought on the ground of mistake, On the 
other hand, the contention on behalf of the 
respondents is that Art. 61 or Art. 120 
applies. Article 61 gives three years frem 
the date when the money is paid in a 
suit for money payable to the plaintiff for 
money paid for the defendant, while 
Art. 120 gives six years from when the 
right to sne accrues for a suit for which 
no pericd of limitation is provided elsewhere 
in the Schedule. A case which is nearly on 


_ all fours with the presentis Torab Alt Khan 


yv. Nil Ruttun Lal (1). There cne T first 
deposited a sum of money with ashroffin 
the name and to the credit of a third person 
but later withdrew it. The beirn of the 
third person sued tle shroff to recover thé 
sum deposited and obtained a decree 
against him, in satisfaction of which the 
shroff paid the money. The shroff then 
sued T, to recover the sum he had been 
compelled to pay under the decree of 187s. 
It was held that Art. 61 applied and that the 
plaintiffs cause of action arose at the time 
when he actually paid the money on Janu- 
ary 15, 1883, and that the suit, which was 
instituted on February 9, 1884, was not 
barred by limitation. A somewhat similar 
case is reported in Fitzgerald v. Musa 
2). 

l ae was placed upon Ganesh Parshad 
v. Jot Singh, 87 Ind. Oas. 1017 (3). There 
were three mortgagees of certain property, 
The mortgagor remitted the mortgage 
money by money order to the names of 
‘all the three mortgagees but the amount 
was received by Š alone, who did not 
pay their share to the other mortgagees. A 
suit was subsequently brought for sale on 
foot of the mortgage and the Oourt held 
that payment to S alone did not amount to 
satisfaction of tbe morte ave cree and 
made a decree. Thereupon -the mortgagor. 
brought a suit torecover from the sons of 
S‘the amount received by S together with 
rs 13 O 155. ° 


9) 31 PR1904. © 
(3) ALR 1625 Oudh 719; 87 Ind Oas 1017, 
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interest. It was held that the suit was 
goveined by Art. 96 and that time began 
to ron from thedate of the judgment in 
the mortgage suit when the mistake was 
discovered. As against this, however, it 
was heldin Tofa Lal Das v. Moinuddin 
Mirza (4) that in giving effect toa statute 
of limitation, if two Articles limiting the 
period for bringing a suit are wide enough 
io include the same cause of action and 
neither of them can be said to apply more 
specifically than the other, that Article 
which keeps alive rather than that which 
bars the right to sue should be preferred. 
Where, therefore, a patnidar brought a suit 
to recover from the lardlord a sum of money 
paid in excess of the amount demandable 
for cess, the relief being based on mistake, 
it was held that Art. 62 (which corresponds 
to Art. 61), and not Art. 96 was appli- 
cable. 

Randaswami Pillai v. Avayambal (5) 
dealt with acase where an agent sued to 
recover moneys spent by him on account 
of his principal. It was held that the 
right of the agent to reccver was conferred 
by s.70, Contract Act, and that he was 
entitled to bring the suit iromediately after 
he had expended his own moneys, and that 
the Article applicable was Art. 61. It was 
said that that Arucie was not confined to 
cases where defendant was under a legal 
liability to make the payment but was 
also applicable to cases falling under 
s. 70, Contract Act. To the similar effect is 
Shahbaz Khan v. Bhangi Khan (6). In 
Upendra Krishna Mondal v. Naba Kishore 
(7) a case which fell within s. 70, Contract 
Act, it was held that Art. 120, Limitation 
Act, applied and not Art. 61. Zaitun Aheer 
y. Sat Ram Singh, 133 Ind. Oas. 615 (8) is 
also sOmewhat in point. A mortgaged 
certain property to B for Rs. 150 in June 
1921 directing B to pay Rs. 400 to A’s 
ereditors. Bdid not pay and A had to 
pay the amount to his creditors. There- 
after A instituted a suit against B to 
recover the amounts paid. It was held 
that the suit was not governed by Art. 61 
but by Art.120 Again, in L, Seenayya v. 
L. Ramalingayysa (9) the plaintiff, who was 

(4) 4 Pat. 448; 93 Ind. Cas. 129; AI R 1925 Pat. 
165; TP L T 431; 1925) Pat 345. 

34 M 167; 7 Ind. Oas 399; 30 M LJ 989.. 
A l1 R 1931 Lah. 344; 135 Ind. Oas. 177; 33 P 


(5) 
6 
LE 1090; Ind. Rul. (1932) Lah 49. 
(7) A I R 1921 Oal. 94; 62 Ind. Oas 615;250 WN 


3, 
(8) 133 Ind, Oas 615; A I R1931 All 549;53 A 
702: (1981) A LJ 583; Ind. Ral (1931) All. 727. 

(9) 57 M347; 148 Ind Oas. 204; A I R1934 Mad. 13; 
65 M LJ 799; GRM 447; 38 L W 858. 
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a principal partner of a firm, sued the 
defendant, his sub-partner, for the recovery 
of that portion of the plaintiff's share of 
the partnership losses paid by him to the 
creditors of the partnership on its dissolu- 
tion which the defendant wus bound to 
contribute under a special contract. Here 
again it was held that Art, J20 governed 
the suit, and not Art. 61. In another 
case the Allahabad High Court in Brikant 
Pande v. Jamna Dhar Dube, 70 Ind. Cas. 
082 (10) held that where a vendee, with 
whom a part of the sale money is left for 
payment toa creditor of the vendor failed 
to pay the amount and the vendor had to 
pay it himself and then brought a suit for 
damages against the vendee, the suit is 
governed by Art. 61. A similar case of the 
same Oonrt is reported in Sarju Misra v. 
Ghulam Husain, 63 Ind. Oas. 87 (11) 

It is clear, therefore, that whether there 
is an obligition to pay or whether there is a 
case which falls within s. 70, Contract Act, 
the authorities lean to the view that Art. 61 
applies or that Art. 120 applies in cases 
such as the present, but that Art. 96 does 
not apply. This is a case where s. 70, 
Oontract Act. is applicable. It is unneces- 
sary to decide in the present cass whether 
the better Article is Art. 61 or Art 120 as, 
whichever applies, the suit is within limita- 
tion. Perhaps the better view would be 
that Art. 120 isthe appropriate Article, as- 
such a stit as the present falls within that 
Article without straining the language 
thereof. For the reasons given, we dismiss 
the appeal with costs, 
. 8 Appeal dismissed. 


(10) 70 Ind. Oas. 583; A I R 1938 All, 409. 
(11) 63 Ind, Oas 87. 
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Letters Patent Appeal No. 2 of 1937 
January 24, 1938 
Bannat, Aq. O. J. AND Ganga Nata, J. 
NARAIN SABRU P-—-DBRORUHR-HOLDER -— 
APPELLANT 


A VETEULS 
DAYA SHANKER —J UpaMaNT-DEBTOR — 
ResPonDENT 

Civil Procedure Code (Act V of 1908), O. XXI 
r. 16, O. XXII, rr. 3, 4—Hindu dying pending appeal 
—Hw son substituted as manager representing 
famtly—Decree passed—Son taking out execution— 
Decree partly sagisfied—Son disappearing, but period 
of seven years not elapsing asto raise presumption 
of his death—His son succeeding as manager 
and applying under O. XXI, r. 16 for execution of- 
decree—~Application held according to law and saved 
limttation—Transfer of decree by Nad of law— 
Notice to judgment-debtor, tf essential—Certain person 
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entered by order of Court for purposes of represent- 
ing estate of deceased—Oraer, 1f decides capacity tn 
which that person is entered. Í 

Where a ainda who isa party to an appeal dies 
y and his sch is substituted and a compromise decree 
is passed in favour of the son, representing the 
family asa manager, and he then realises half the 
decretal amount in execution and subsequently dis- 
appears, and his eldest son, in his capacity as a 
manager files an application under O., XXI, r. 16, 
Qivil Procedufe QOode, to substitute his name 
as- manager, though his father could not be pre- 
sumed to have died, the necessary period of 
geven years not having elapsed since his dis- 
appearance, the application should he allowed. 
It is a case of atransfer by operation of law from 
one manager of joint Hindu family to another manra- 
Ber succeeding him. The applicant being entitled 
to apply for execution the application by him is 
according tolaw and is effective for purposes of 
saving limitation Muhammad Husain Khan v. 
Kishna Nandan Sahai (1), Hort Lali v. Nimman 
Kunwur (2), Lingangowda Dod Pasangowda Patil 
v. Basangowda Pistangowda Patil (3) and. Gyan Dat 
v. Sada Nand Lal (4), referred to. 

Obtter.—Under 
Code, in the case of a decree transferred by opera- 
tion of law it is not necessary that notice to the 
Judgment-debtor should issue. Such notice would: 
only issue in the case ofa decree which is trans 
ferred by assignment in writing 

An order ofa Oourt entering a certain person for 
the purpose of representing the estate of a deceased 
person is not an order which decides such a matter 
as to the capacity in which the particular person is 
entered. The parson is entered merely to represent 
the estate and it may well be that other persons 
may afterwards make claims and show that the name 
was entered in a representative capacity. Hort Lal 
v. Nimman Kunwar (2) and Lingangowda Dod 
Pasangowda Patil v, Basangowda Pistangowda Patil 
(3), relied on. : 


L. P. A. against the decision of Mr, 
Justice Allsop, dated November 27, 1936. 

Messrs. K. N. Malaviya and Shah Jamil 
Alam, for the Appellant. ° 

Mr. G. C. Pathak, for the Respondent. 


Bennet, Ag. C. J.—This is a Letters 
Patent Appeal filed by the decree holder 
against the judgment of a learned single 
Judge holding that the appellant Narain 
Sarup was not competent to apply for the 
execution of adecree. The facts are shown 
in F, A. No. 275 of 1927, Radhe Rawan 
Lal v. Gauri Shanker Lal, in the paper- 
book. On p. 3 there is pedigree, and there 
was some property of Musammat Saraswati 
Kunwar to which a claim of inheritance was 
made by certain persons who are the sons of 
her daughters and by one Musammat Misri 
Kunwar who was a daughter, and objection 
was taken by one Janki Prasad claiming us 
the reversioner of Kanhaiva “Lal, the hus- 
band of Musammat Saraswati Kunwar. On 
p. 217 there is a sale deed by the daughter's 
sons and the daughter.of an eight annas part 
ofthe property claimed to three persons, 


. @ 
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Bankey Lal, Radha Rawan Ial and Piare 
Mchan Lal for Rs. 40,000. The share 
of Bankey Lal is separately specified as 
annas 2 pies 10. This person Bankey Lal was 
therefore a party to the litigation. During 
the pendency of the appeal in the High 
Coart as the paper-book shows Bankey Lal 
died and on p. llof the paper-book there 
is a reference to the substitution of the 
name of HarSarup after the death of Ban- 
key Lal : vide Oourt’s order dated March 19, 
1928. There was a compromise in the 
appeal and the compromise provided that 
Sham Behari, Daya Shankar and Musammat 
Ohameli Kunwar, respondents Nos. 29, 30 
and 34, should pay a sum of Rs. 3,250 to 
Har Sarup within a month and a decree was 
passed in the terms of the compromise on 
October 27, 1930. Subsequent to this 
compromise there was an application fr 
execution by Har Sarup on April 20, 
1931, and the judgment debtors in ques:icy: 
paid half the amount due and the appli- 
cation for execution was diswissed on April 
15, 1931. 

After this Har Sarup, who was the 
manager cf a joint Hindu family coasisting 
of himself and his three sons, one of whom 
Narain Sarup is of age and the other iwo 
are Minors disappeared.- No one bas been 
able to ascertain the cause of his disappear- 
ance of what has happened to him and 
there is no presumption of law that he ig 
dead as the period of seven years has not 
elapsed. On April 19, 1934, Narain Sarup 
who is the manager of the joint Hindu 
family since the time of the disappearance 
of his father made an application for execu- 
tion of the decree and the office reported 
that there is no decres in the name of 
Narain Sarup and his application was dis- 
missed on October 6, 1931. On the same 
date he made an application setting cut 
that Har Sarup obtained a decree ag 
manager and karta of a joint Hindu tamily; 
that after obtaining the decree Har Sarup 
disappeared and accordingly petitioner be- 
came the manager and karta of the joint 
Hindu family, and for this reason he has 
become entitled to take out execution, and 
that an order was passed directing him to 
file an application under O. XXI, r. 16, 
which he now does, asking that his name 
may be entered in the decree as manager 
and karta of the joint Hindu family. That 
application was supported by a statement of 
a witness Dina Nath Karinda who said that 
he had been Karinda for 16 years and that 
Har Sarup and his son, the present appli- 
cant, were members of a joint Hindu family, 
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that Bankey Lal had died and the decree wus 
a decree of the joint Hindu family. This 
deposition is dated October 5, 1934, but 
as all the record has not cme from Bareilly, 
the actual record of the deposition is not 
before us but its substance is embodied in 
an order on the order sheet written by the 
Judge. On this application, the Oourt 
ordered that the application be allowed. 
Later on November 10, 1934, an objection 
was filed by the judgment-debtor that notice 
had not been issued to him and that the 
civil death of Har Sarup could not be 
presumed nor could the applicant acquire a 
right to make anapplication for execution 
of the decree. No objection was taken in 
this application that Bankey Lal, 
Sarup and Narain Sarup did not form a 
joint Hindu family, nor was the sppiication 
made that the witness Dina Nath should 
be recalled for examination and crags- 
examination in the presence of the objector. 
The objection was on other grounds., The 
order of the execution Oourt was very- brief 
stating that there was no force in the 
objection and dismissing it. In appeal the 


learned single Judge considered : 

“Tt is obvious from the decree itself that it was 
not: passed in favour of the joint family but in 
favour of Har Sarup alone. In these circum- 
stances I do not think that O XXI, r. 19, can 


ibly apply,” 

and he further held that as there was no 
evidence that Har Sarup was dead the 
application would not he under O. XXI, 
r, 16, Now the learned single Judge did not 
notice that Bankey Lal was a party to the 
suit and that he had died during the cur- 
rency of the appeal and his son Har Sarup 
had been substituted. In our opinion this 
makes a difference in ihe case. 

The property assigned to Bankey Lal- 
was either joint family property or his self- 
acquired propérty. Learned Counsel for 
objector is no doubt correct in stating that 
there ‘is no preaumption that any particular 
property in a joint Hindu family is joint 
property. There is of course the evidence 
of the witness Dina Nath that the decree 
was joint family property and ifit were 
necessary to have further evidence on the 
point, we would allow further evidence to be 


taken although we note that under O. XXI, - 


r. 16, in the case of a decree transferred by 
operation of law, it is not necessary that 
notice to the judgment-debtor should issue 
and that such notice would only issue in 
the case of a decree which is transferred by 
assignment in writing. We are of opinion, 
however, that under the rules of Hindu Law- 
the property did descend to Har Sarup and 
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his son, the present appellant, ae 
family property. These rules are con 
in the Mitakshara in tke 27th Sjo 
8. 1 of Chap. 1: : 

“Therefore it is a settled point that prox 
the paternal or ancestral estate is by birtt 
fathar...... . is subject to the control of h 
and the rest, in regard to the immovable 
whether acquired by himself or inherited fr 
father or other piedeceeser.” ° 


This text has been considered by 
Lordships of the Privy Oouncil in Mu 
mad Husain Khan v. Kishna Na 
Sahai (1), at p. 104l* and their Lore 
pointed out that the text applied tı 
perty acquired by the father fron 
father but did not apply to propelty a 
ed by the father from maternal ance 
Accordingly, therefore, when the prc 
descended from Bankey Lal to his s0 
Sarup, Har Sarup held this propert 
joint famuy property with his three 
‘Therefore the entry of Har Sarup in 
No, 275 of 1927 was merely inthe ca; 
of the manager of the joint Hindu f 
of which he wasa member. Itis tru 
the actual entry does not specify tha: 
Sarup was the manager of a joint F 
family but we consider that the order 
Court entering acertain person for the 
pose of representing the vstate 
deceased person is not an order ' 
decided such a matter as the capaci 
which the particular person is en! 
The person 18 entered merely to repr 
the estate and it may well be that 
persons may afterwards make c 
similar to the present and show tha 
mame was entered in a représen 
capacity. This view has been taken 
Full Bench of this Court Hort Le 
Nimman Kunwar (2), where it was 
that where a suit was brought on a 
gage against a karta of a joint I 
tamily, the other members of the f 
must be deemed to be parties to the 
through him and the omission of the r 
of the other members from the arr 
parties would not bé a defect fatal t 
suit. Bannerji, J., observed: 

“It is not essential that the manager wi 


brings a suit should state in distinct terms | 
ig suing as manager or that the plaintiff in a 


(1) (1937) A LJ1032; 169 Ind Oas. 1; A 1 
P © 233; I LR (1937) All 655; 64 I A 250; 3 
R 590; 1937 O L R369; 1987 ALR 527; I 
603; 10 RPO1;+(19387) O W N 573; (1937) M 
683; 46L W 1; 18 PLT 49956410 WN 
(1937) 2MLJ 151; 39 PL R698; 65 OL 4 
Bom, L R979 
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a family should describe the defendant as the 
manager of the family.” - 


This view was also taken in Léngangowda 
Dod Bastngowda Patil v. Basangowda 
»Pistangowda Patil (3), where it was held 
that in a case of a Hindu family where all 
have rights, it is impossible to allow each 
member of the family to litigate the same 
point over and over again and in each of 
these cases the Court should look tos. 11, 
Expl. 6, Oivil Procedure Code, to see 
whether or not the leading member of the 
family has been acting either on behalf of 
the minors in their interests orif they are 
majors with the assent of the majors. We 
are of opinion, therefore, that the decree as 
if stood was one in which Har Sarup re- 
presented the joint Hindu family. 

Now although Har Sarup is not shown to 
have been dead, he is shown to have been 
the manager of the joint Hindu family and 
because he has been lost fora number of 
years the office and function of manager of 


- the joint Hindu family has devolved on 


the applicant Narain Sarup whois now the 


- eldest member of the three brothers, his 


brothers being minors. Part of the business 
of the manager of a joint. Hindu family is 
to apply for execution of decrees and as this 
decree belongs to the joint Hindu family 
we consider that Narain Sarup as manager 


- is entitled toapply.for the execution of the 


r 


decree. We may, therefore, regard the 
decree as not having been subjecte to any 
transfer at all, but as the joint family has 


“" all along been in existence and the decree 
-` 18adecree of the joint family, the only 


` 


ý 


“ during his lifetime itis difficult to hold that ` 


7 
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point is whois entitled toapply on behalf 
of the joint family. | 
ruling in Gyan Datt v. Sada Nand Lal (4), 
Where one of us held that if the father 
represented the estate of the joint family 


the son though joint with him cannot 
Tepresent the estate of the joint family 
which was represented by his deceased 
father and is not a person who in’ law 
represents theestate of a deceased person. 
If, however, the analogy of rules of procedure 
of O. XXI, Civil Procedure Code, be neces- 
sary, then the Rule which will apply is 
T. 16. That rule deals with the transfer of 


; a decree by assignment in writing or by 


_ operation of law and presumably the rule 


$) A I R 1927 P O 56; 101 Ind, Qas 44; 541 A 
122; ől B 450, 52M L J 472; 25 A LJ 319,40 WN 
424; (1927) M W N 352, 31 O W N 570; 29 Bom. L 
R 818; 25 L W 789; 450 L J 501;6 PLT483 


163; 10-R A 580;1938 A L R 264. 
“e 175—75-& 76 
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; 7 . ~Mortgagee claiming only money decree on per- 
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intended to cover all the cages of tranefor 
by these-two expressions. Tue present case 
of the succession of one manager to another 
would come under the words “operation of 
law” and the present applicant is, therefore, 
entitled under that rule to apply for exe- 
cution of the decree. There does not appear 
to be any special rule dealing with the 
casos of succession of managers of joint 
Hindu families. Such cases of succession 
would not always be covered by the case of 
the death of the manager because there 
mightbe a case where the manager was 
incapacitated by illness or old age from 
acting as manager and was succeeded by 
another member ofthe family as manager. 
Exactly the same point arises in the case 


. of any other group of persons where one 


person is entitled to act as manager or 


_ director and he is succeeded by another 


member of the group. We consider, there- 
fore, that the applicant was entitled toapply 
for executioa on the decree. 

Another point raised is that the applica- 
tion of April 19, 1934, by Narain Sarup 
dismissed on October 6, 1934, was not an 
application according to law because of the 
argument that Narain Sarup was not entitl- 
ed to apply for execution. We have held 
that Narain Sarup was ‘tntitled to apply 
for execution and, therefore, this application 
was according to law and saves limitation. 
In this.view the present application of 

October 6, 1934, was within limitation. 

Some further argument was made in 

regard. to interest being psnal, but this 


_ objection was taken on January 31, 1935, 
_ and the present order of December 15, 1934, 


is earlier and, therefore, this matter is not 
before us. For these reasons we allow this 
Letters Patent Appeal and we hold that the 
applicant is entitled to apply for execution 
of the decree and we allow the applicant 
cle of both proceedings in the High 
Court. 


D. Appeal allowed. 


eieae y 
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MADRAS HIGH COURT 
Oivil Revision Petition No. 455 of 1936 
August 20, 1937 
VaBADAOCHARIAR, J, 
S. M. CHINNASWAMI [IYENGAR 
— PRTITIONBR 
versus 
KANNIA NAIDU AND otaeRs— 

RESPONDENTS. š 

Transfer of Property Act (IV of 1882), s. 68 
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sonal covenant—Oourt cannot insist upon his filing 
mortgage suit. 

A portion of the mortgaged property was sold in 
revenue sale by reason of the mortgagor's default. 
“The mortgagee instituted a suit for money decres 
on the personal covenant ; 

Held, that the Court could not insist upon his 
filing a mortgage suit even when he did not wish to 
have a mortgage decree. 


©. R. P. from the decree of the District ` 


a Ohingleput, dated November 29, 
Mr. D. Ramaswamy Iyengar, for the Peti- 
tioner. 
Mr." V.S. Krishnaswamy Iyer, for the 
Respondents. 


Order.—The order of the lower Court 
is obviously unsustainable. The plaintiff 
-sued for money due on a hypothecation 
bond but he limited his claim to a money 
. decree on the personal covenant, stating 
that as the mortgaged properties had been 
sold away in a revenue sale by reason of 


the mortgagors’ default, he did not wish to - 


take proceedings to enforce the security 
and was content with a money decree. The 
lower Court found that only one of the items 
had been sold but not the other items; in 
this view, it held that the proper course for 
the plaintiff was to file a suit to enforce the 
mortgage as ag&inst the other item. This 
view seems to me to have been proceeded on 
& misapprehension of the relevant provi- 
sions of the Transfer of Property Act. 

If the case is viewed as one falling 
under cl. (e) ofs. 68, Transfer of Property 
Act, the plaintiff will have an unconditional 
Tight to sue for money, but even taking it 
that the case falls either under cl. (a) or. 
cl. (b) ofs. 68, the second clause gives 
the power tothe Oourt to stay a personal 
action only in the event of the mortgagee 
not sbandoning his security. The QOourt 
has certainly no power to insist upon his 
filing a mortgage suit even when he does 
not wish to havea mortgage decree. The 
dismissal of the suit was, therefore, not 
warranted by law. I do not find that there 
is any other question remaining to be tried 
in the case, asthe lower Court has held 
that the debt is binding on defendants 
Nos. 3 to 6asafamily debt. 

The result will be that the decree of the 
lower Court is set aside and a’ decree 
passed in plaintiff's favour personally 
against defendant No. 2 (as defendant 
No. 1 is reported to have since died), also 
against the assets of defendant No. 1, if 
any, in the hands of defendant No. 3 and 
. against the interests, if any, of defendants 
. Nos, 3to6in the joint family properties 
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belonging to themselves and to defendants 
Nos. 1 and 2 forthe plaint amount with 
interest on Rs. 100 at 6 per cent. per annum 
from the date of plaint upto date of pay- 
ment, Plaintiff will be entitled to his costs 
both here and in the Court below. 

N.-D. Decree set aside. 


e naa nan tataa ana tanda anana anganani Ld 


ALLAHABAD HIGH COURT 
First Oivil Appeal No. 347 of 1925 
January 12, 15998 
BENNET AND Ganga Natu, JJ. 
Raja JALESHWARI PRATAP NARAIN 
SINGH—Puaintive-—APPELLANT 


VETSUB 
PATESHWARI BAKSH SINGH 
AND OTHERS—DyRENDANTS— 


RESPONDENTS a 
Evidence Act UI of 1872), s. 90—Courts, if must 
draw presumption under—Grant-—-Resumptton— Raj of 


Basti—Maintenance grant—Separation amongst des- 
cendants of grantee—Line of separated member 
Nk out— Right of reversion—Uustom, held not prov- 
6 

Court isnot bound to draw the presumption under 
s. 90, Evidence Act, It has a discretion in the matter. 

Heid, on evidence that though the Raja of Basti had 
a right to take property on reversion on the failure 
of the line of the grantee, who had the land in lieu 
of maintenance, the custom that on separation 
amongst the descendants of the granteaand in failare 
of any line of the person who had separated, there 
would be a right ot reversion to his property, wae 
not established, 


Held, also, that it was not proved that the grantee 
had no right of transfer, - ` ` 


-~ F.O. A. from the decision of the Addi- 
ye Sub-Judge, Basti, dated August 16, 
1924. -- s ae 

Messrs. N- P. Asthana, Harnandan 
Prasad, P.N. Sapru and 9. C. Asthana, 
for the Appellant, 

Messrs. P. L. Banerji, M, L. Agarwala, 
N. C. Vaish, M. Wali-ullah, Mushtaq 
Ahmad, S. M. Husain and H. C. Mukerp, 
for the Respondents. 

Bennet, J.—This is a first appeal by the 
Raja of Basti against a decree dis- 
missing his suit for pcsseasion of a large 
number of villages, 29 in one group and 
47 in another. The appeal has taken a long 
time because in the original suit there 
were 1,004 defendants and in the appeal 
there are 648 respondents. The plaint 
sets out Lhat the plaintiff is the owner of 
Raj Basti whichis a very old and impar- 
tible Raj, and that the eldest son. of the 
Raja succeeds tothe gaddi and gets the - 
entire Raj and other sons who are called 
Babus are‘entitled to-maintenance only, 
and when they become separate from the’ 
Raj, they are given some’ property for their 


kang e 
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maintenance which is called Babuai right; 
that the Babu and his male desceadants 
have aeright to remain in possession 
thereof fn order of succession, but they 
cannot transferit and that if any Babu 
or any male descendant in any branch dies 
asa member of the divided Hindu family 
without leaving any male issue, his Babuai 
property reverts to the Raj, but if he 
leaves a widow, she remains in possession 
for her life; that in accordance with this 
ancient custom, 8 grant was given to 
Babu Sheo Narain sig ae younger son of 
Raja Jubraj Singh as Babuai right for his 
maintenance without any right of transfer, 
under a birtpatra dated Kuar Sudi 10, 
1225 Fasli (printed on p. 283}: that Babu 
Sheo Narain Singh died in 1544 leaving a 
widow Dulhin Ganeshi Kuari and two sons 
Babu Bans Bahadur Singh and Baba 
Ohatardhari Singh (father of defendant 
No. 1, Pateshri Bak Singh, who is atill 
alive); that each son of the deceased got 


- possession over half of the Babuai property 


rP 


without any right of transfer, but the 


mame of their step-mother was also enter- 


ed, although she never entered into pos- 
session of the property. Paragraph 7 
sets out that Sheo Narain Singh and Bans 
Bahadur Singh . 

“contrary to their right and power encumbered and 
transferred the Babuai property of considerable 
value in various waysand on different occasions.” 


Paragraph 8 sets out that whfle the 


family was separate, Babu Bans Bahadur 


Singh died (1900) without any male issue 


leaving hiswidow Dulhin Ramdei Kuari. 
According to the custom of the family,» 
she became entitled to possession of the 


entire property as ‘a life-tenant without 
any transfer, and she entered into posses- 
sion of the property in list A. Dulhin 
Ramdei Kuari died on Kattk Badi 9, 1328 
Fasli (1921) and according to the old 
custom of the family, the plaintiff became 
owner and entitled to possession of a 
moiety share in the Babuai property 
which had been granted to Sheo Narain 
Singh; that the defendants first party, 
the nephew andthe sons ofthe daughter 
of Babu Bans -Bahadur Singh alleged 
that they had a right to succeed to the 
said property. (They have not contested 
the case). Defendants second, third and 
fourth parties are transferees. As regards 
defendants- fifth party, it is” stated that 
they are missing but mude a party to 
remove legal defects and defendants sixth 
party are other persons of the Babu 


family of the plaintiff who denied | the 
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plaintiff's title. Therelief asked for was 
for a decree for recovery of ‘possession 
over the property. The transferee defend- 
ants entered defences denying that the 
document on which the plaintiff relied as 
the original grant of 1817 wasa genuine 
document and denying thatthere was any 
such custom and making further pleas in 
regard to the confiscation of the estate 
during the mutiny. 

A number ofissues were framed and 
the Court below has found that the docu- 
ment on which the plaintiff relies for a 
grant wasnot proved to be genuine and 
that the custom by which the Babus had 
no right of transfer was not proved by the 
plaintiff and that the plaintiff had 
no right to resume possession. There 
are two main questions argued 
in appeal before. us, firstly whether the 
document of the date corresponding 
to October 20, 1817, printed on p. 283 is a 
genuine..document granting the estate by 
the then Raja of Basti to Sheo Narain 
Singh, and secondly, whether a custom 
has been established by which the plaint- 
iff is entitled to resume possession of the 
property Damed in the plaint under the 
circumstances which have arisen. We 
shall deal with both: of these issues 
together as the different judgments and 
Papers to which we shall refer have been 
relied on by the appellant as establishing 
both these points. The document printed 
on p 283 is as follows ; 
_“Prom Sri Maharaj Dhiraj Jubraj Singh Deva- 
ari: Ak by the ce of Sri Lakshmi Narain, 
etc. is invested with all the virtues and is generous 
like ocean. All the villages which have reverted 
from Babu Bhagwant Singh and Adhar Singh and 
are settled with LalSheo Bakhsh Singh have been 
given to Maharaj Kunwer Babu Sbeo Narain Singh 
as birt samindart for his maintenance They 
have been given slong with water, wood, path 
and all the four boundaries. Lal Sheo Bakhsh 
Singh should deliver possession and obtain from 
the Babus a receipt. Should he (Babu) except 
cultivating the biri land, sell the Babuai property 
or transfer ıt in any other way, the sale or transfer 


shall according to tue old usage of the family, 
be held to be false and invalid. Hence this birt 


samindart patra has been executed, dated Kuar 
Budi 10th, 1325." 
Now this document sets out that the 


grant is for maintenance, and no reference 
is made to the heirs of Sheo Narain Singh, 
and presumably the document would only 
entitle Sheo Narain Singh to retain the 
property for his own life. In this way, the 
document differs from the grants mentioned 
in para. 3 of the plaint which are for the 
Babus and their male descendants and the 
widow of the last male issue for her life, 
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The document sets out that the grantee is 
not to sell the property or transfer it in any 
way, and if there isa transfer, it shall be 
held to be false and invalid. This document 
sets up a bar to the right of transfer 
altogether. On the other hand Dr. Asthana 
for the appellant argued that the holders 
of a grant could make a transfer and that 
such transfer would be perfectly valid 
during the period that the joint family of 
which the grantee was the founder remained 
and did not become extinct, The case for 
the appellant, therefore, is based on a claim 
which is different from that set out in the 
grant for if the terms of the grant were 
to be applied as they stand in the grant, 
then obviously the rule of 12 years’ lmita- 
tion would bar ‘tthe plaintitf from claiming 
back any property from persons to whom 
transfers have been made earlier than 
12 years before the suit and the great 
majority of the transfers, if not all, took 
place earlier than 12 years from the date 
of the suit, the plaint being dated January 
10, 1922. ; 

Now although there have been a number 
of cases in Oourts of law during the 19th 
century, no mention is made on this docu- 
-ment (Hx.-1}, dated October 20 1817, in 
any of the judgments or documents of the 
19th century. lt is not until we come to 
Oase ‘No. 10 of 1800 in the Oourt of the 
District Judge of Gorakhpur that the .docu- 
ment was produced for the first time and 
the document does not bear any endorse- 
ment of having been produced in a-Conct 
of law on an earlier date. -On that occa- 
sion it was produced from the custody of 
Musammat Ramdei, the widow . of. Bans 
Bahadur Singh, and it is claimed that it is 
produced trom proper custody and that as 
the document is more than 30 years old, 
therefore this Court should draw the pre- 
sumption under s. $0, Evidence Act, that 
the document was duly executed. Such a 
presumption is not one which the Oourt 
must diaw andthe Court has a discretion in 
the matter. We shall trace the litigation 
from the time of the 19th century. 

There is an earlier document printed on 
P, 207 of a date corresponding to the year 
1729. That dccument purports to be a 
giant to certain Babus ot the tamily but it 
merely states that the grant is made ag 
birt zamindart in lieu ot their shares and 
no words of restriction ot the right of 
zansfer are contalned in this document. 
Leained Counsel for the appellant alluded 
to,a ddcument on pp. 270 and 271 which 
was an order by the Oollector of Gorakhpur 
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in regard to the settlement of 15 villages 
from the years 1216 to 1222 F. ‘The 
date of the order is given on gp. 269 as 
April 15, 1813. ‘he order sets out that 
Sukhmangal Singh, the son of Bans Bahadur 
Singh, had died, and Dulhin Jian Kunwari, 
his mother, was in possession of cerLain 
villages and she had died and an order of 
September 12, 1812, was issued to the 
kanungoes to report woo was the heir of the 
deceased. Their report was that 

“the property of Rajas, the samtimndars of this 
country, was held in this way that he who became 
a kaja was the owner of the entire estate; that he 
who became a Babu was the owner of what wae 
allotted to him as his share as a Habu and that the 
property im the possession of one who died without 
issue and without leaving any person to enjoy his 
estate devolved on the Raja of the Pargana,” 

Further, they reported that Raja Jubraj 
Singh, the eldest grandsun of her own 
brother and the Raju ot the Pargana, was 
proved to have a mght as an heir. Ona 


P. 271, line 20, the conclusion of the Uollector 


as 

“that Raja Jubraj Singh, the eldest grandson of the 
own brother of the said Dulhin and kaja of the 
Pa1ganu, had rightly bean proved to have a right 
as her heir " 
and that settlement should be made with 
him, and it any person had a claim, ne 
shoulu preter it in the Civul Oourt. Now 
the person who bad a claim was Chet 


‘Singh who in the pedigree on p. 36 bled 


With the plamt 18 shown to be the grand- 
son of the brother of the husband of Vulhin 
Jian Kunwar and in factone degree nearer 
1D relationship than Kaja Jubra] Singh who 
is the great grandson of another brother. 


= On pp. 2743 tu 275 the Collector passed a 


fuither order in regard tu anotuer village 
which was reyenue irese stating: 
“According to the custom of this country no one 


other than the kaja of the Pargana can inherit the 
estate of talukdars dying without issue.” 


On p. 355 and toillowing pages there is 
the judgment of tue Amin padar Adalat 
ot Golakupur, dated June 12, 1834, in a case 
No. 6865 blought by B. Chet Singh 
against the Raja Bheo Baksh singh and 
against Sheo Narain Singh to whom part 
ot the pioperlLy wich had been originally 
hela by Sneomangal Singh and his mother 
Musammat viau Kunwar nad been gianted 
by Raja dubraj singh. lt was apparently 
ln connection with luis undisputed Litigation 
between Ohet Siugn and the Raja that the 
laut had been made to Bheo Narain Singh 
anu if the document on p. 283 wele a 
genuine dccument, theie would be some 
ground ior supposing as has in fact been 
held by one Uourt that this document was 
prepared by the kaja with a view toestab~ 
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lishing his claim against Chet Singh that 
the custom of the estate was that there 
should be a reversion under certain circum- 
` stances and noright of transfer. Now it 
should bef noted that Ohet Singh brought 
his suit on August 19, 1828, claiming 15 
villages as mentioned on p. 358, line 28, 
and on p. 356. line 33. it is stated : 

“Up to this time the plaintiff is in posseseion and 
occupation of the remaining 64 villages forming a 
pan of 75 villages, which were given to him by 

ulhin Jian Kunwari.” 

The suit of Ohet Singh was dismissed for 
a variety of reasons which are not very 
easy to follow, but the last reason on p. 360, 
line 21, is perfectly clear that the plaintiff's 
suit was barred by limitation with refer- 
ence to the date of the settlement made by, 
the Oollector. The lady died in 1812 and the 
suit was not brought until 1828, a period of 
16 years later, and accordingly the suit was 
clearly barred by limitation. It is to be 
noted, however, that Ohet Singh was in poss 
session of the greater number of villages of 
his: grand uncle Kishun Singh, the father 
of Sukhmangal Singh. Ifthe Raja had had 
a claim to the 1024 villages mentioned on 
p. 355, line 40, as granted to Kishen Singh, 
then on the death of Musammat Jian Kun- 
wari, we would have expected that the Raja 
would have obtained the villages which had 
been the subject of the grant but apparently 
he did not. Further, we would have expect- 
ed that in this judgment of 1834 there would 
be a reference to the document printed on 
p. 283 as constituting the right and title of 
. defendant No. 2, Bheo Narain Singh, but 
there is noreference to any such document. 
There was an appeal to the Adar-tis-Sudur 
and the appeal was allowed. This is men-e 
tioned on p. 372, line 30. A second appeal 
was then brought by the defendants, the 
Raja and Sheo Narain, in the Court of the 
District Judge on pp. 369 to 374 and 
their appeal was allowed and the suit of 
Ohet Singh was dismissed on the ground 
of limitation. 


For appellant reference was made to 
certain settlements such as p. 309 to the 
settlement under the Act IX of 1833. 
‘That document merely stated that Sheo 
Narain Singh was in possession and paid 
revenue. In the same connection on p. 389 
there is an application of Rani Digambar 
Kunwari dated June 28, 1838, that as Raja 
Jubraj Singh had executed a deed known 
as birt patra in favour of Sheo Narain 
Singh, therefore; the settlement from 1246 
F. should be made with Sheo Narain 
Singh and certain villages are named. The 


- 
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settlement was made with Sheo Narain 
Singh, on p. 393, there is the agreement filed 
by Sheo Narain Singh agreeing to pay the 
revenue. This agreement states in regard 
to a Village Mauza Badokhar. 

“The ssid village is my ancestral samindart pro- 


perty and settlement therefore has been made with 
me under Act IX of 1833 as szamindar.” 

Now these words indicate that Sheo 
Narain Singh considered himself as holding 
full zamindari rights and not that he was 
a person holding the village without any 
right of transfer. The next document on 
which reliance is placed is printed on p. 411 
and is of a date corresponding to the year 
1848. This was executed by the same Chet 
Singh who had brought the suit in 1828 and 
he stated as follows: 

“The taka held by Dulhin Jian Kunwari, heir of 
Babu Adhar Singh deceased. will go to the Raja. 
Bomehow or other [have come in possession there- 
of. Now I of my free will and consent and while 
in a sound state of mind execute a document in 
respect of my property as well asin respect of the 
property which I have given to Dalhin Rup Kun- 
wari, that is, the entire property whether held 
jointly or separately and whether muaf or revenue- 
paying, in favour of Maharaj Dhiraj Raja Indar 
Dawan Singh Dewanam on condition that so long 
as I and Dulhin Gulah Kunwari and Rup Kunwari 
are alive we will in possession thereof, but when 
I and the aforesaid Dulhins die, the entire taka, 
that is, the villages, in whatever tappas they may 
be, will all go to the Raja and the Raja will take 
possession thereof. I have, tHbrefore, executed this 
document in order that it may be of use when 
needed. Dated Chait Badi 2nd, 1255 Fasli.” 


Now this document is a transfer to thr 
Raja after the death of Chet Singh and his 
two widows Dulhin Gulab Kunwari and 
Rup Kunwari. We do not think that this 
can be taken as an admission of the right 
of reversion to the Raja but it is a doou- 
ment like’a will purportingto give the Raja 
the property on the death of the holder 
and the widows. 


The next document in historical order is 
the judgment of the High Oourt at Allah- 
abad in F. A. No. 58 of 1879, a judgment 
dated May 20, 1880, printed on pp. 489 and 
490. This judgment sets out that Sheo Narain 
Singh died in 1843 leaving his widow 
Dulhin Ganesh Kunwari and under her 
guardianship two minor sons, by another 
deceased wife, Chaturdhari Singh and 
Mahesh Bahadur Singh, that tbe names of 
all three were substituted in the proprie- 
tary registers and thatthe estate was 
confiscated in 1858 on account of the re- 
belliots conduct ofthe sons. A moiety 
was afterwards released and restored to 
the widow on her application by the Govern- 
ment. , The question arose between the 
plaintiff-who was a creditor -ande Ohatur- 
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dhari Singh, Bans Bahadur Singh and 
Musammat Rani Bhagwant Raj Konwari as 
to the effect of the orders of confiscation 
and the High Court held that on the death 
of Sheo Narain Singh his estate under the 
Hindu Law devolved on his sons and his 
widow was only entitled to maintenance. 
If at the time of confiscation she was in 
possession of a portion the reasonable pre- 
sumpiion was that she was in possession 
in lieu of maintenance, that the release 
of that portion from confiscation by 
Government must be taken in the absence 
of proof tothe contrary to have recogniz- 
ed the right by which she was in pos- 
session and not to have conferred on her 
any new right, and that the reversionary 
rights of the sons of Sheo- Narain were 
not affected. We have examined the 
documents on the record and find. that 
the confiscation was sanctioned by the 
Commisstoner and afterwards an applica- 
tion was made by the widow in regard to 
her half share and a vernacular document 
was issued from the office of the Collector 
tothe Tahsildar saying that the confisca- 
tion would not apply to the eight annas 
share for which the widow was entered. 
Apparently, therefore, no question of a re- 
grant arose. 


The next document on p. 491 shows that 
aiter the death of the widow Bans Bahadur 
Singh stated that he and his brother held 
the property, four annas share each, which 
they received as reversioners, separately 
and they cultivated they sir separately. 
It is mainlyon this pleading that the 
lower Court has come to the conclusion 
that there was a separation between the 
sons of Sheo Narain Singh in regard to this 
property, Bans Bahadur and OChaturdhari 
Singh, and we think that that conclu- 
sion is correct. On p. 577 and the following 
pages there isthe judgment of the Dis- 
trict Judgeof Gorakhpur, dated May 14, 
1900, in Civil Suit No. 100 of 1900 brought 
by the Raja of Basti against Rudra 
Narain Singh and Patandin. In this case 
the plaintiff sued to recover immovable 
property alienated by the first defendant 
to the second defendant. The Raja set out 
in para. (b) 

“That in the Raj a custom prevails that in lieu 
of maintenancea portion of the property is given 
to the Babus as hag Babuat and that in case 
of the Babu dying childless, then after his and 
his widow's death, property revertsto the Raj.” 


On p. 588, line 9, the Court found: 
“The plaintiff has failed to prove that the Raj is 
an impartible Raj, or that limited estates are 


were able to discover 
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granted for maintenance to the younger members 
of the family as alleged.” 

. That case concerned the estate which 
had been claimed by Chet Singh and in 
regard to which he had executed & supurd- 
nama in 1848. On p. 587 from line 32 
onwards, the District Judge referred toa 
document which purports to be a birt patra 
executedin the Fasli year 1225 (1818) as 
having been produced. This isthe docu- 
ment on p. 283 of the present case, 
The District Judge points out that Sheo 
Narain Singh in his raginama farkhati 
merely spoke of the villages as having 
been given to him and that his sons Bans 
Bahadur Singh on March 1, 1892, had 
made a deposition to the same effect, that 
the birt patra though purporting to be 
more than 80 years old had never been 
produced in any Oourt andthat no publi- 
city of any kind was proved in regard to 
it, thathe wasnot satisfied that it was 
& genuine document and he did not give any 
credence to its contents. 

Now an appeal was brought in the High 
Court F. A. No. 2650f 1900 and the judg- 
ment dated March 21, 1904, is printed 
from p. 617 onwards. At p. 623, line 
30, this birt patra of October 20, 1817, is 
set out and the Oourt pointed out that 
it had the appearance of an ancient and - 
genuine document, the ink being appa- 
rently of pure carbon such as wasin use 
formerly unlike theink of modern days 
which acts chemically on the paper and 
is indelible, that on examining the docu- 
ment witha magnifying glass, the learned 
Judges discovered an impressed stamp 
such a8 was used Many years ago and they 
the words “stam 
eight annas” and the word “hasht anna, 
that only on careful scrutiny was the 
stamp discovered and none of the parties 
in the lower Court had noted its existence, 
and that the Judges were satisfied that 
the document was a genuine document. 
Now we have also examined this document 
and we find as regards the point about 
the ink that the ink appears to us to be 
ordinary country ink which is in use 
largely in this country at the present day. 
Theink is extremely fresh for a docu- 
ment which is more thana century old. 
We noted not only the impressed stamp 
mentioned by the Bench of this Court in 
the judgment of March 21, 1904, but we 
also-noted another impressed stamp at the 
bottom of the document bearing the 
a “treasury” which had not been 
noted. ' ` ; 
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In addition to the words mentioned 
“stamp eight annas“ and “hasht anna” 
we note the words at the top of the stamp 
“stamp” and at the bottom “office”, so that 
this document had apparently been stamped 
with the stamp of the stamp office and the 
stamp below is ofthe Treasury. There is 
a similarity of the impressed stamp with 
the stamp of eignt annas appearing on 
another dotument. But the numerous 
other documents which have been pro- 
duced in the case are documents on a very 
different kind of paper, that is a specially 
manufactured paper with a water mark. 
Now Ex. 1 iga piece of paper of the 
Variety known as badami, that is, a 
thin brown paper, and apparently at the 
period in question documents which were 
stamped by the stamp office were stamped 
on paper sufficiently strong to reproduce 
what was stamped clearly. The badami 
strong paper dces not reproduce the 
stamp in the sameclear manner as the 
proper paper of the other documents on 
the record. Thereis no doubt that itis a 
perfectly easy matter for any one to 
manufacture a stamp which will give an 
impression similar to the impression on 
these old documents. The use of badami 

aper, therefore, appears tOo us to be a 

ighly suspicious circumstance. We con- 
sider also that the fact that the document 
Ex. 1 would naturally have been produced 
in the litigation of 1834, and any subse- 
quent litigation and had not been produc- 
ed as it bears no endorsement of production, 
is a fact which we should take into ac- 
count and this fact is not mentioned in the 
jJadgment of March 21, 1904. 

Another matter which has been pointed® 
out by learned Counsel for the respondents 
is thet on p. 283 the birt patra states: 
“All the villages which have reverted from 
Babu Bhagwan Singh and Adhar Singh”. 
Now no villages reverted from B. 
` Bhagwan Singh. The pedigree on p. 36 
shows B. Bhagwan Singh as having a 
brother Audant Singh who had a son whose 
name is omitted, Ranjit Singh, who had 
a son Baijnath Singh. In the supplemen- 
tary paper-book, p. 1, there is a judgment 
of December 29, 1837, by the Munsif in 
the case ofa Baijnath Singh v. Raja Sheo 
Bakhsh Singh and Babu Sheo Narain 
Singh, claiming possession over 33 villages 
in Tappa Hardi. On p. 3, line 30, it is stated 
that the plaintiff's father, thet is Ranjit 
Singh, executed a sale deedof Taluga 
Hardi on Phagun Sudi 11, 1211, F. to 
the defendants’ father and that the defend- 
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ants’ father had been in possession of those 
villages. This was found proved by the 
Munsif on p. 7, line 34, that on the allega- 
tion of the plaintiff himself it was proved 
that one sale deed.was executed of all the 
72 villages. This saledeed was in the 
year 1211 F. corresponding to 1805 
A.D. It is not possible, therefore, that 
in a genuine document of October 20, 
1817, Raja Jubraj Singh would have for- 
gotten that he had acquired these villages 
by purchase from Ranjit Singh and 
he would not have alluded to these vil- 
lages as villages which had reverted from 
Bhagwan Singh the uncle of Ranjit 

ingh. 

le is also pointed out that the birt patra 
refers to the “reversion from Adhar Singh”. 


Now actually Adhar Singh was succeeded 


by his son Sukhmangal Singh and after 
the death of Sukhmangal Sin his 
mother Musammat Jian Kunwari held the 
property for her life and it was on her 
deni that-there was the reversion. For 
these reasons we consider that the plaintiff 
has failed to prove that thisis a genuine 
document. As regards the custom, the High 
Court did not decide that point as it 
held that the supurdnama of Chet Singh 
was a genuine document and conveyed 
title to the Raja but the. High Court did 
not reverse the finding of the trial Oourt 
that the plaintiff had failed to prove the 
custom. 

The next case is suit No. 303 of 1904, a 
judgment by the Civil Judge of Gorakhpur, 
dated December 5, 1905, printed on 
pp. 637 onwards. In this case the Raja 
di Basti sued a number of persons who 
were transferees from defendant No. 1 
Ram Bakhsh Singh, whom the Raja alleged 
had no right to the property which he 
took possession of on the death of Basant 
Kunwari, the widow of a Babu Amar 
Singh. The custom was set out in para. 4 
as follows: 2 

“If any Babu to whom Babuai property is given 
or his male descendant on whom the Babuai pro- 
perty or any portion of it has descended dies with- 
out a male issue and ina state of separation, then 
his property devolves on his widow or widows as 
life-tenants and on her or their death it reverts 
to the Raj. The Babu and his widow have a limit- 
ed interest in the Babuai property and have no 
right of transfer. Their right is limited to enjoying 
the property in lieu of maintenance, 

Basant Kunwari had died on Novem- 
ber 28, 1892, and the suit was brought 
within the period of limitation from that 
date. On p. 642- the plaintiff is quoted 
as. stating, line 30: 

“The original grantees -or their maleeheirs can 
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transfer but these transfers can be get aside at the 
option of the Raj on the extinction of the line. 
These transfers can be set aside subject to the bar 
of 12 years’ limitation,” 

Further 

“If a separated Babu dies leaving a father or 
mother, the father and mother will succeed in the 
absence ofa widow and children. I cannot tell if 
grand parents are entitled to succession.” 


The learned Oivil Judge pointed out that 


the plaintif was unable to say what the ` 


exact custom was, that in the plaint he 
had stated that the Babus had no right 
of transfer but in his deposition he admit- 
ted their right to tranefer, and that the 
Babuai property is entirely cut off from 
the parent estate and the Babus enjoy the 
absolute right of ownership in respect of 
the property given to them. We find the 
same confusion in the present suit as the 
present plaint sets out that there is no 
right of transfer, and on the other hand, 
Dr. Asthana on behalf of the appellant 
contends that what hemeant was that there 
was a right of transfer which would be 
valid provided that some member of the 
joint family was still alive and that the 
right to avoid the transfer would only arise 
on the extinction of the joint family. That 
is quite a different proposition from stating 
that there is no right of transfer. The 
distinction can best be realised by com- 
. paring a grant of life-estate which would 
entitle the grantee to transfer for the period 
of his life and the grant of a life-estate 
specifying that there is no power of trans- 


` fer in which case the grantee would not 


be entitled to transfereven for the period 
of his life. Both in the grant of 1817 set 


up by the plaintiff and in the plaint the . 


plaintiff sets out that there is no right 
of transfer. If those words were to have 
the meaning usually assigned to them, then 
in our opinion the transfers alleged by 
the plaintiff would be invalid from the 
moment the transfer is made and the plain- 
tiff's case as put forward in the plaint 
and in the birt patra is not at all the same 
_case as has been put forward by Dr. 
Asthana in appeal. The learned Civil Judge 
of Gorakhpurin his judgment of Decem- 
ber 5, 1905, further considered the birt patra 
of 1817 and came to the conclusion : 

“The sole object of Raja Jubraj Singh by execut- 
ing this birt patra was to create evidence for him- 
self and his heirs, he having been directed to go 
to the Civil Courtfor establishment of his right 
to the villages left by Jian Kunwari.” 


And he held that the custom set up by 
the plaintiff had not been established and 
the suit of the plaintiff was, therefore, dis- 

‘missed.* Ati appeal was brotght -by- the 
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Raja F. A. No. 67 of 1906 printed on page 23 
and following pages in the supplementary 
record. The Appellate Court remanded 
various issues, one of which was “Did 
Amar Singh die united with. of separate 
from his brothers’, Amar Singh having 
been the person who was ‘the husband of 
Basant Kunwari? The finding was that 
Amar Singh died joint with his brothers. 
The High Court, therefore,*held that the 
plaintiff's right of reversioner had not arisen 
on his own custom and the appeal, there- 
fore, was dismissed. On p. 27 ib was 
stated that the Court said nothing as to 
the other issues raised in the suit. That 
is in both these cases where the. trial Courts 
have held that the custom was not proved, 
the High Court has dismissed the suit of 
the plaintiff for other reasons. Now for a 
third time atrial Court has held that the 
custom set up by th: plaintiff is not proved: 

Learned Counsel for the appellant took. 
us over the oral evidence beginning with 
p. 158 and ending with p. 205. The 
evidence of a number of witnesses who were 
Rajas of other Kshatriya impartible estates 
was taken on commission and it is a 
remarkable fact that in the -case of this 
evidence on commission taken for the 
plaintiff, the plaintiff did not ask any ques- 
tion as to the power of transfer of tha 


holders of Babuai or Babuani grants” for 


maintenance. Consequently none of these 
witnesses made any statement on the point 
that there was no power of transfer. Again 
in the case of oral witnesses practically no 
witnesses made any statement on this point. 
It is only in the case of one witness Sarju 
Prasad Singh, a Babu of the Basti Raj, 
on p. 192 at line 10, that this statement 
was made: 

“The Babus have a right to enjoy the property 
themselves or to let others enjoy it during their 
lifetime They have norighbt to sell it permanently 
.... The Babus cannot even mortgage the property 
to perform the marriage of their daughters.” 

The latter statement, therefore, indicates 
that there is no right of transfer at all 
even for a temporary mortgage. Various 
witnesees such as Sumeshar Singh on p. 205 
stated that the Babus have no right 
to sell the property, but they do not state 
what happens ifa sale is made. Theoral 
evidence is mostly on the subject of rever- 
sion and the right of the Raja to take 
the property on reversion if there is a 
failure of the line of the grantees, There 
is no doubt that a Raja has such a right 
of reversion over property in possession of 
the deceased. The particular variety: of 
the right set up by the appellant, however, 
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“is not established by his witnesses, that 
is, that if there is a separation among 


the descendants of a grantee, there would” 


be a right of reversion on the failure of 


any liné of the person who had separated. 


Learned Counsel also alluded to two rnlings. 
One.of these is Someshwari Prasad Narain 
Deo v. Maheshwari Prasad Narain Deo (1) 
and learned Counsel claimed that on p. 334, 
col. 2, a rulé had been laid down which 
was toapply to all impartible Rajs. The 
quotation is: 

“It is common ground that a village granted to a 
junior member in lienof maintenance is resumable 
on failure of his male line, but until that event 
takes place, the grantor has no interest in the pro- 
perty. The grantes is the absolute owner thereof, 
and has an unrestricted power of transfer. If a transfer 
is. made the transferee holds the property as a 
full proprietor, and the grantor has no right to 
aw aia, with him until the extinction of the male 


. Hne of the grantee. When that incident takes 


place, the tenure of the grantee comes to an end, 
and the property reverts to the grantor.”. 

"We are of opinion that the words “it is 
common ground” indicate that these pro- 
positions were rules which the parties to 
that case admitted prevailed in the parti: 
cular estate in question, the Dhanwar 
Estate in.Bihar, and their Lordships of 
the Privy Oouncil did not purport to lay 
down any general rule for all impartible 
estates, Thematter was one of little im- 
portance in the case in question as it 
was a case where the Raja had purchased 
at an auction sale property sold in a Civil 
Court decres against a Babu. Reference 
was also made to Udai Pratab Nath v. 
J agat Mohan Nath (2) for a proposition at 


p. 6 ; 

“Again ifthe khorposh grant should be alienated, 
the transferee would takesubject to defeasance gn 
failure of the direct line of the origina] khorposhdar.” 


The remark was by way of an obiter 
“dictum as the case did not depend on this 
point but wasin regard to whether mine- 
ral rights door do not pass by implica- 
tion in a grant for maintenance. We 
consider that there is nothing in either 
of these two rulings to support the case 
for tho plaintiff as a general proposition. 
In each Raj the question of the terms of 
maintenance gYrantsis a matter for proof 
of the terms of the grant and of the cus- 
tom of the Raj. We have held that the 
alleged grant has not been proved to be 

(1) A 1 R 1986 PO 333; 165 Ind. Oas. 347: 63 I 
A 441; 16 Pat..1; 19836 O LR 676; 1986 AL R 
961; 9 RP O 121; 3B R 97; (1936) O W N 1192; 17 
PL T 905; 41 OWN 97; 45 L W 10; (1938) M W 
N 42(P 0). 

(3) 8 Pat 638; 106 Ind. Oas. 399; A IR 1998 Pat. 
68; 9 PL T 35. i 
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` genuine by the plaintiff. As regarde cus- 


tom, the evidence for cusiom must ‘be sub- 
stantial and we consider that the evidence 
produced by the plaintiff falls far short of 
the necessary evidence required to prove 
the custom. Moreover, the plaintiff himself 
has been varying the terms of the custom 
in his plaint and in the arguments put 
forward by learned Counsel in appeal on 
his behalf. A custom must be certain aad 
it is quite clear that the custom has not 
been clearly formulaled and consistently 
formulated by the plaintiff himself. We 
consider thatthe plaintiff has failed to 
prove his case and we dismiss this appeal 
with costs. 


D. | Appeal dismissed. 
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LAHORE HIGH COURT 
Execution Second Appeal No. 197 
of 1937 
June 10, 1937 
OUOLDSTRAAM, J. 

GOPAL DAS—JuUDGMENT pRBToR— 
APPALLANT 
persus 


DEVI DAS—DBOREB-HOLDER AND ANOTARR — 
RESPONDANTS 

Civil Procedure Code (Ag V of 1908), s». 
0. XL, r.1—8 51 should be read with O. XL, r. 1— 
Colonization of Government Lands (Punjab) Act (V 
of 1912), s. 18, prohibiting attachment and sale of 
occupancy holding in execution—Recetver, for collec- 
tion of rent, tf can be appointed for seven years, 

Section 51, Civil Procedure Oode, is to be read 
with r, lof O. XL, and an order appointing a 
Receiver isto be regarded as made under the latter 
Rule and can be passed only if the order appears to 
be Court to be just and convenient, While a decree- 
holder may not, as of right and as a ‘matter of course 
apply for execution by the appointment of a Receiy- 
er, the law allows the appointment by way of equit- 
able or indirect execution of a Receiver to take 
charge of property immune from attachment and sale 
under the provisions of the Oode of Oivil Procedure. 

erefore, in execution of 8 money decree, to recover 
rents of an occupaney holding, to which s, 18, 
Oolonization of Government Lands Act, prohibit- 
ing attachment and sale, applies, a Receiver can 
be appointed under s. 51 (di, Ojvil Procedure Gode, 
for a period of seven years, which is a period for 
which tha property can be leased. Such an order 
would be just because attachment being impossible, 
the only other mode of execution would be by arrest 
and imprisonment of the Judgment-debtor. Suren- 
dra Prasad Singh v. Tekatt Singh (1), distinguish- 
ed, Tika Sant Singh v. Satn Das Chawla (2) and 
Hemendra Nath v. Prokash Chandra (3), relied on. 

Exo. S. A. from the order of the Dis- 
trict Judge, Bargodha, dated November 
11, 1936. l 
' Mr. Achhru Ram, for the Appellant. 

Mr. Shamair Chand, for the Respondents, 


Judgment.—Devi Das, the raspondent to 
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this appeal, having obtained a money decree 
against the appellant Gopal Das, applied to 
the executing Court for a Receiver to be 
appointed under s. 91 (d), Oivil Procedure 
Code to recover the income of an occupancy 
holding in Chak No. 72 8. B. in Shah pur Dis- 
trict to which the provisions of s. 18, 
Oolonization of Government Lands (Punjab) 
Act of 1912 were applicable. That section 


ru None of the rights or interests vested in a tenant 
from Government of land to which this Act applies 
shall be attached or sold in execution of a decree or 
order of any Courtor in any insolvency proceed- 
ings.’ i 
The executing Court being of the opinion 
that the appointment of a Receiver was in 
no way different from the attachment of 
the judgment-debtor’s land, dismissed the 
application. The decree-holder appealed 
and the District Judge holding that the 
decision of the lower Court was erroneous 
in view ofthe distinction made in s. 5l, 
Civil Procedure Code, between attachment 
and the appointment of a Receiver and the 
fact that under 8. 19, Colonization of Govern- 
ment Lands (Punjab) Act, the judgment- 
debtor was competent to transfer his land 
by lease for a period of seven years, ac- 
cepted the appeal and appointed a Receiver 
to act until the decreed amount was paid 
off, or until a periad of seven years had 
elapsed. Against this order Gopal Das has 
appealed and it is contended on his behalf 
that the executing Court’s view was correct, 
reliance being placed on the judgment in 
Surendra Prosad Singh v. Tikatt Singh (1). 
` Forthe respondent it is urged that the 
prohibition in s. 18, Colonization of Govern- 
ment Lands Act, sannot be extended to 
cover the appointment of a Receiver, a pro- 
cedure authorized in cl. (d) of s. 51, Civil 
Procedure Oode in distinct addition to the 
procedure by attachment and sale autho- 
rized iń cl. (b), and that if the intention of 
“the Legislature in enacting s. 18, Coloniza- 
tion of Lands Act, had been to forbid exe- 
cution of decrees by appointing a Receiver, 
this would have been expressly stated in 
the section. A number of rulings have 
been cited in support of this argument. It 
is not necessary to refer to them all here, 
forthe most important of them had been 
referred to and relied upon in the recent 
Division Bench judgment of this Court in 
Tika Sant Singh v. Sain Das Chawla (2), 
“which eppen to me to he conclusive in 
0 


r of the respondent. 
soar’ IR 1929 Pat 700; 118 Ind. Oas. 721; 9 Pat. 
$68: 10 P L T 846; Ind. Ral. (1939) Pat. 545. 
($) A I R 1937 Lah. 433; 175 Ind. Oas. 447; IT: R 
1937 Lah, 480, 39 P L R 839, ; a 
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The Patna case on which the -executing 
Court relies was not on all fours with the 
present one, the essential difference being 
that in that case the judgment debtor was 
prohibited by s. 27 of Regulaticdh III of 
1872 from effecting even a temporary alie- 
nation of his land and had no power to 
alienate by lease or any other contract. It 
was held that the judgment-debtor could 
not under law be dispossessed by a invae 
luntary alienation having no power to 
alienate voluntarily. In the course of his 
judgment Das, J. with whom the other 
Judge concurred, remarked that if they and 
been satisfied thats. 27, Regulation MI of 
1872, did-not prohibit a temporary aliena- 
tion, they would have been prepared to 
accede to the argument that a Receiver 
might legally be appointed. Tle decsion 
in that case does not help the appellant. 


In Tika Sant Singh v. Sain Das Chawlà 
(2), to which case I have referred above, 
Addison and Din Mohammad, JJ. accepting 
the principles laid in Hemendra Nath v. 
Prokash Chandra (3), held that while a 
decree-holder may not as of right and as a 
matter of course apply for execution by 
the appointment of a Receiver, the law 
allowed the appointment by way of equit- 
able or indirect execution of a Receiver to 
take charge of property immune from 
attachment and sale under the provisions of 
the Gode of Civil Procedure. It is true 
that in that case the property concerned 
was not “protected from attachment and 
sale by a provision such as s. 16, Coloniza- 
tion of Government Lands Act, but I see 
no justification for not regarding the deci- 
sion as applicable to a case where immunity 
from attachment is given bya special and 
local law. It was pointed ont in that 
judgment thats. 91, Procedure Oode, is to 
be read with r. 1 of O. XL, that an order 
appointing a Receiver is to be regarded as 
made under the latter Rule and can be 
passed only if the order appears to the 
Court to be just and convenient. Appel- 
lant’s Counsel has not attacked the order 
against which his client appealson any 
other ground than that it is illegal in view 
of the provisions of s. 18, Colonization of 
Government Lands Act, but it is Glear that 
the order is just, because attachment being 
impossible, the only other mode of execution 
would be by arrest and imprisonment. THe 
judgment-debtor had power to lease the 
property concerned for a period not ex: 


(3) 59 O 205; 137 Ind. Oas. 98; A IR 1932 Cal. 
188; 350 W N 1066; Ind. Ryl (1932) Oal, 257, 
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ceeding seven years and the period for 
which the Receiveris appointed is limited 
to this period. [note thattheorder of the 
learned District Judge defines the duties of 
the Recelver appointed. Heis to collect the 
rents of the land and profits. and to pay 
for the proper expenses of the agriculture 
(if any) and other dues He will of course 
act under such orders as the District Judge 
may from tifne to time pass to enable him 
to carry out his duties. Forthe reasons 
given, the appeal fails and is dismissed 
with costs. 
D. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 279 of 1936 
January 28, 1938 
, r [IQBAL AHMAD, J. 
PHUL CHAND—Daranpant—AppRLLANT 


VETBUS 
DHARAM OHAND— PLAINTIFF — 
RESPONDENT 

Agra Pre-emption Act (XI of 1929), s. 11—Owner 
of land in mahal transferring entire land to another 
— His name continuing as owner in revenue papers— 
Whether can exercise right of pre-emptton. 

A co-aharer within the meaning of the Agra Pre- 
emption Act must be a person entitled as proprietor 
to some ghare in the mahal. Mere entry of his name 
in revenue papers as a proprietor does not entitle 
him to the right of pre-emption. He must be, aga 
apa of right, a rightful owner of some share in the 
mahal, r 


Where such a person who is a owner of land, trens- 
fers the entire land to another, he ceases t8 have any 
proprietary right. The fact that his nanie continues 
to be in the revenue papers as owner, of that land, 
does not make any difference, Till he matures a pres- 
criptivetitle by adverse possession, he isa tres- 
passer notwithstanding the entry. He cannot clairg 
pre-emption. 

S. 0. A. fiom the decision of the Addi- 
tional Sub-Judge, Bijnor, dated November 
14, 1935. 

Mr. L. M. Roy, for the Appellant. 

Mr. Ambika Prasad, for the Respondent. 

Judgment —This appeal arises out of 
two rival pre-emption suits that were con- 
solidated and disposed of by a single 
judgment and decree by the trial Court. 
The suits were to pre-empt a sale dated 
May 19, 1933 That sale deed was executed 
by one Lala Pardumam Kunwar and was 
with respect to entire khewat No. lof mahal 
Kalyan Singh in village Shadamabad. 
Bhugan Ohand, father of Dharam Ohand, 
respondent, owned a 5 biswa haqiyat in 
Village Shadamabad and this 5 biswa 
hagiyat constituted khata-khewat No. 2 of 
the mahal mentioned above, The area of 
khata-khewat No.2 was 8 bighas and 8 
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biswas. Shugan Oband executed a sale 
deed of his 5 btswa hagiyat in favour of 
Phul Chand appellant. But in the sale 
deed the area of the property sold was 
mentioned as 8 bighas 2 biswas only. In 
the mutation proceedings that followed, the 
execution of the sale deed by Shugan 
Chand an area of 8 bighas 2 biswas only 
was entered in the revenue papers in the 
name of Phul Chand and the remaining 6 
biswas of khata-khewat No. 2 continued 
to be recorded in the name of Shugan 
Ohand. 

Phul Chand brought a suit for pre emp- 
tion with respect to the sale deed dated 
May 19, 1932, on the allegation that he as 
the owner of khewat No. 2 was a co-sharer 
in the mahal and that the vendee under 
the said sale deed was a mere stranger, 
and as such, he had a right of pre-emption, 
Phul Ohand’s suit was numbered ag Suit 
No. 573 of 1933. Shugan Chand brought 
a rival suit for pre-emption on the allegation 
that as he still owned an area of 6 biswas 
in khewat No. 2 and as he was the brother 
of the vendor he had a preferential right 
of pre-emption as against Phul Chand. 
Shugan Ohand’s suit was numbered ag 
Suit No 664 of 1933. In accordance with the 
provisions of s. 18, Pre-emption Act (Act 
XI of 1922) both the suits were, as already 
stated, consolidated and the trial Court by 
an order dated December 12, 1933, directed 
that the plaintiff of the one suit be implead- 
ed asa defendant in the other. By some 
oversight, however, Shugan Chand was not 
impleaded as a defendant in Phul Ohand's 
suit. This omission, however, has no effect 
on the decision of the appeal before me. 

Phul Chand in both the suits maintained 
that the entire khata-khewat No. 2 was 
transferred to him by Shugan Chand and 
Shugan Chand had no share left in that 
khewat. Phul Chand was, however, faced 
with this situation that in the revenue 
papers Shugan Chand’s name was entered 
over an area of 6 biswas of khewat No. 2, 
In other words, Shugan Ghand was recorded 
as a co-sharer of kKhewat No.2. In order 
to strengthen his position in the pre- 
emption suit, Phul Ohand brought a suit 
for a declaration that he was the owner of 
the 6 biswas recorded in the name of 
Shugan Chand and this suit was numbered 
as Suit No. 742 of 1933. ‘This suit was 
also on the file of the same Oourt in which 
the two pre-emption suits were pending. 
Shugan Chand contested this suit on the 
allegation that be bad sold only an area of 
8 bighas 2 biswas out of khewat No. 2 to 
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Phul Chand and was still the owner of the 
remaining 6 biswas in that khewat. Shugan 
Chand further contended that as Phul 
~ Chand was not in possession of the 6 biswas 
in dispute his suit for declaration was 
barred by the provisions of s. 42, Specific 
Relief Act. The trial Court overruled the 
pleas urged in defence and decreed Suit 
No, 742 of 1933. The result of this decision 
was that Shugan Chand was held to he 
a total stranger to the mahal and accord- 
ingly the trial Court decreed Phul Chand’s 
suit fcr pre-emption (Suit No. 573) and 
dismissed Shugan Chand'’s suit (Suit 
No, 664). 

The vendee filed an appealin the lower 
Appellate Court against the decree in Suit 
No. 573 and Shugan Chand filed an appeal 
against the decree in Suit No. 664 dismiss- 
ing his claim for pre-emption. Shugan 
Chand also filed an appeal in the lower 
Appellate Court against the decree in 
Suit No. 742. The lower Appellate Oourt 
allowed the appeal of Shugan Chand 
against the decree in Suit No. 742 and dis- 
missed Phul Chand’s suit. That Oourt 
held that Shugan Ohand had sold only 
8 bighas and 2 btiswasout of khewat No. 2 
io Phul Chand and was still the ownenof 
6 biswas. It further held that Shugan 
Ohand -was in possession of the 6 biswas 
land and the suit of Phul Ohand was 
therefore barred by s. 42, Specific Relief 
Act. In view of this finding, the lower 
Appellate Court necessarily held that Shu- 
gan Ohand was still aco-sharer in khewat 
No.2 and being the own brother of the 
vendor, had a preferential right of pre- 
emption as against Phul Ohand. Accord- 
ingly the lower Appellate Gourt reversed 
the decree of the trial Oourt in the pre» 
emption suits and decreed Shugan Ohand’s 
suit for pre-emption and dismissed Phul 
Ohand’s suit. Phul Chand preferred two 
second appeals in this Court. Second Ap- 
peal No. 278 of 1936 is directed against the 
appellate decree passed by the lower 
Appellate Court in Suit No. 742, and Second 
Appeal No. 279 of 1936 is against the 
appellate decree in the two preemption 
suits. Both the appeals were connected 
and have been heard together. 

In Second Appeal No. 278 I have decided 
that the sale by Shugan Chand in favour 
of Phul Chand was with respect to entire 
khewat No.2 and that Shugan Chand had 
no proprietary right left in any portion of 
that khewat. I have, however, dismissed 
Second Appeal No. 278 on the ground tHat 
Phul Chand not being in possession was 
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not entitled to the declaratory . decree 
granted to him by the trial Court and that 
his remedy. was to file a suit for possession. 
The question then arises as to how does 
the decree passed by me in Second Appeal 
No. 278 affect the decision of Second Appeal 
No. 279. It in contended on behalf of 
Dharam Ohand (son of Shugan Chand), 
respondent, that as his name is still recorded 
in the khewat as a co-sharer of khewat 
No.2 and as Phu! Chand’s suit for a dec- 
laration of bis right to the 6 biswas in 
khewat No. 2 stands dismissed, the con- 
sideration of Second Appeal No. 279 must 
be approached on the assumption that he 
(Shugan Chand) is still the owner of a 
portion of khewat No.2, and being a near 
relation of the vendor, has a preferential 
right of pre-emption as against Phul Chand. 
In my judgment this argument is without 
force. In view of my finding in Second 
Appeal No. 278, it is clear that the position 
of Dharam Ohand 4s regards the 6 biswas 
recorded in his name in the revenue papers 
is that of a pare trespasser. The sale deed 
by Shugan Ohand in favour of Phul Ohand 
was executed in the year 1929 and there is 
yet ample time left for Phul Chand to bring 
a suit and to obtain a decree for possession 
of the 6 biswa land. 


The mere fact that the name of Shugan © 
Ohand is entered in the revenue papers 
does not make him aco-sharer in the mahal 
for the simple reason that he has no pro- 
prietary right left in the mahal. A trespasser 
notwithstanding the entry of his name in 
the khewat remains a trespasser till he 
matures a prescriptive title by adverse 

ossession for more than 12 years. Dharam 
Phand, as already stated, has not yet pres- 
cribed such a title. The word “co-sharer” 
is defined by s. 4(1), Pre-emption Act, as 
meaning 

“any person, other than a petty proprietor, entitled 
as proprietor to any share or part in a mahal or 
village whether his name is or is not recorded in the 
register of proprietors.” 

This definition puts it beyond doubt that 
in order to be a co-sharer within the mean- 
ing of the Act a person must be “entitled” 
as proprietor to some share in the mahal. 
It is clear from my finding in. Second 
Appeal No. 278 that Dharam Chand has 
not the shadow of a title to any portion of 
the mahal. His position is, therefore, that 
of a complete stranger.- The mere entry of 
the name of a.person as a proprietor in the 
revenue papers does not entitle him to 
exercise the right of pre-emption unless he 
is, as a matter of fact, the rightful. owner 
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of some share in the mahal. -It follows 
that Dharam Chand was not entitled to a 
decree for pre-emption and his sail was 
rightly dismissed by the trial Court. 
Accordingly I allow this appeal, set aside 
the decree of the lower Appellate Court and 
restore the decree of the trial Court with 
cosis in all Gourts. I extend the time for 
Payment of the pre-emption money to three 
months from today's date. Leave to 
appeal under the Letters Patent is granted. 
D. Appeal allowed. 
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land, he would not fail to learn about it. For the 
-Record of Rights are attested every four years, .-Such 
an act of removal of the name commences an adv 
Possession of the co-sharers in possession even with- 
out notice of removal of name to the sbsentee co- 
shearer as he would have known about it had he 
taken any interest in the land and so his knowledge 
of the adverse claim may be presamed. Hatt Ram 
v. Ohattan (3), referred to, 
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tiff in this case sued for possession of 
11-72nd share in 7228 kanals of land 
situated in the village Thea Khurerian- 
wala in the Lahore District. The suit 
was decreed by the trial Court but dis- 
missed on appeal by the Additional District 
Judge. Plaintiff has preferred a second 
appeal. The material facts are that plain- 
tiff's father Sardar Narain Singh was a 
co-sharer in this land buthe had migrated 
to the United Provinces and he was shown 
as an absentee in revenue records from 
the time of the earliest settlement. The 
entry continued up to 1907, when on a 
report made by the patwart, notices were 
issued and the name of Sardar Narain 
Singh was struck off as it was found that 
the other co-sharers denied his title and 
were holding the land in their own right, 
Sardar Narain Singh died in 1906. The 
plaintiff was a minor at the time. Hig 
estate was under the administration of the 
Court of Wards till 1912. In 1930 plain- 
tif made an attempt to get his name 
entered in the revenue records as a co- 
sharer of the land in dispute, but hig 
application was rejected. Thereupon he 
instituted the present suit. 

The fact that plaintiff's father was 
entered in the revenue records ag a co- 
sharer of the land in dispute, and that his 
name was struck off in 1907, have been 
proved beyond any doubt. Plaintiff's con- 
tention was that the possession of one 
co-sharer capnot be adverse unless there 
is some act amounting to an ‘ouster’ on 
his part and this is brought to the know- 
ledge of the co-sharer ousted. Reliance 
was Placed on Hardit,Singh v. Gurmukh 


‘Singh (1), in support of this contention 


and it prevailed in the trial Court. The 
learned Additional District Judge was, 
however, of opinion that asthe plaintiff's 
father’s name was struck of in 1907, and 
plaintiff was not shown in the revenue 
records as a co-sharer, his status was not 
that of aco-sharer and the principle laid 
down in the above ruling does not apply 
to the case. The learned Judge further 
held that the ‘erasare’ of the name of the 
plaintifi’s father from the revenue records 
was an ‘overt act’ on the part of the other 
co-sharers and that as the plaintiff did not 
claim the land within 12 years of this 
act, his suit was time-barred. He algo 
relied on para. 242 of Rattigan’s Digest of 


(1) 64 PR 1918; 47 Ind, Oas. 686; A IR 1918 P O 
1; 58-P W R 1918; MML T 389; 28°O L J 437: 20 
Bom. L R1084; (1919) MW Ni; SL W 123,10} P 
L R (Œ 0)8 (PO). 
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Customary Law, in whichit is stated that 
‘the immediate heir of an absentee co- 
-sharer must sue within 12 years of the 
` death of the absentee co-sharer or within 
three years after attaining majority if he 
was a minor at the time of the death of 
the absentee co-sharer. 
_ The learned Counsel for the plaintif- 
appellant has contended that the above 
` findings .of the learned Additional District 
‘Judge are unsound. As regards the status 
of the plaintiff, it is pointed out that 
plaintiff's father was admittedly a co- 
‘gharer, and it was urged that the mere 
removal of his name from the revenue 
records without notice to the plaintiff's 
father or plaintiff himself cannot affect his 
rights as a co-sharer. It was also urged 
that the removal of plaintiff's father's 
name cannot amount to an ‘overt act,’ 
commencing ‘adverse possession’ of the 
‘other ` co sharers, as the act was never 
brought to the knowledge of the plaintiff 
or his father. In support of this conten- 
tion, the learned Counsel strongly relied on 
Beli Ram v. Munshi (2), the facts of which 
were similar. In that case the name of 
the absentee owner had been removed at 
the instance of the co-sharers in possession, 
but it was found that no notice had been 
_proved to have been given either to the 
absentee co-sharer or his descendants, and 
therefore it was held that the possession 
of the co sharers was not adverse. In the 
present case also, there is no evidence of 
any notice as regards the removal of the 
‘name being sent to Narain Singh or the 
plaintiff. 

The crucial point which seems to me to 
require decision in the case is whether the 
removal of plaintiff's name from the reve- 
nue records can or cannot be considered 
to be an “overt act” on the part of the 
other co-sharers amounting to “ouster”. 
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issued to Narain Singh as well; but his 
address was apparently not known and 
there is nothing on the record , to show 
that any notices were issued. The learned 
Additional District Judge has relied upon 
Hait Ram v. Chaitan (3j, in support of his 
view that the removal of the name of 
Narain Singh at the instance of the defens 
dants was itself an “overs act’ by which 
they asserted their adverse possession and 
amounted to “ouster”. This aspect of the 
question is not discussed in Beli Ram v. 
Munshi (2). I donot see why the removal 
of the name of Narain Singh should not 
be considered to be an overt act amounting 
to “ouster”. It was done openly, and if 
the plaintiff had taken any interest at all 
in the land, he could not have failed to 
learn about it. For, the Records of Right 
are attested every four years and there was 
alao a settlement of the Lahore District 
about the year 1912-13. 

The Privy Council authority on which 
the learned Counsel for the appellant has 
chiefly relied, viz., Hardit Singh v. Gurmukh 
Singh (1), only lays down that unintere- 
rupted sole possession of property by a 
joint owner without more must be referred 
to his lawful title. But in the present in- 
stance there was besides an overt act on 
the’‘part of the co-sharers in possession by 
which they claimed adverse title in 1907. 
It is true that no notice is proved to have 
been given to the plaintiff or his father: 
but for reasons given above, it seema to 
mie that the removal of the plaintiff's name 
from a public record was bound to come 
to plaintiff's notice in the ordinary course, 
“if he took any interest in the land, and 
‘hence his knowledge of the adverse claim 
set up by the defendants may be reason- 
ably presumed. It may be noted in this 
connection that although plaintiff was a 
minor in 1907, he appears to huve become 


It was urged on behalf of the appellant a major in 1912, when his ‘property was 


that the Revenue Authorities removed the 
name of Narain Singh of their own accord. 
But this is not correct. In the first place, 
the plaintiff himself alleged in the plaint 
that it was the defendants who had got 
his name removed. Secondly, although the 
initial report was made by the village 
patwart, it appears from the record that 
Notices were sent to the co-sharers in 
possession and they denied the title of 
Narain Singh and claimed that they 
were holding the land as their own pro- 
perty. Notice was at first ordered to be 

(2) A I R i934 Lah. 456; 154 Ind, Oas. 983; 16 Lah. 
907; 37 PL. R 195; 7 R L 621. 


released from the Court of Wards. Plaintiff, 

however, took no action to assert his claim 
till 1930. The defendant's title, therefore, 
` became perfected by adverse possession for 
- over lz years in the meantime. 

It was held in Culley v. Deod Taylerson 
(4), and Gangadhar v. Parashram (5), -that 
even non Participation in rents and profits 
for a very long time may justify an in- 
ference ot ouster. In the present instance, 
plaintiff and his father have been out of 


(3) 46 P R 1875, 
(4) (1840) 11 A & E 1008; 3P & D539;9LI QB 

288; 52 R R 568. 

- (5) 29 B 300; 7 Bom. L R 353. ' 
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possession for over 80 years and it is not 
disputed that they took no interest.in the 
land dyring this period and did not re- 
ceive any „share of its rents and 
profits. These facts, I think, would, in the 
circumstances of the case, justify an infer- 
ence of ouster. They are also good evi- 
dence of “abandonment”, i. e. an inten- 
- tional quitfing of possession by a pro- 
prietor coupled with an intention not 
to resume it: cf. Shahzada Suraya 
Jah v. Azim (6). This evidence as to ab- 
andonment is further strengthened by the 
fact that plaintiff has been taking interest 
in other property in the Punjab, viz., in the 
Village Attari, some 30 miles from the 
village where the land in dispute is situated. 
There is evidence on the record to show 
that plaintiff and his father have been look- 
ing after the land in Attari through a 
mukhtar, that the land was leased and 
that plaintiff has been visiting Attari from 
time to time. I see no reason to disbelieve 
this evidence. No explanation whatever is 
forthcoming why the plaintiff or his father 
should not have similarly taken steps to 
assert their rights in or claim a share of 
the rents and profite of the land in dispute 
for about b0 years if there was no “ab- 
andonment’ in the sense explained above. 
The learned Additional District Judge has 
given no finding on the question of “ab- 
andonment”, but after considering the evi- 
dence on the record, I am of opinion that 
-it must be held that the land had been 
abandoned even before 1907, and con- 
sequently the possession of the other co- 
sharers was adverse since then. In view 
of all the facts discussed above, I do not 
see sufficient grounds {or interfering with 
the decision of the learned Additional 
District Judge and therefore dismiss this 
appeal. But in view of all the circum- 
stances, I leave the parties to bear their 
costs. 
8. Appeal diamissed. 


9 29 P R 1910; 5 Ind. Oas, 888; 61 P LR 1910, 17 
P W R1910, 
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binding on descendants—Suit for damages for mali- 
cious prosecutton—Decree—Debt to pay it of— Whe- 
ther binding on sons and grandsons—Interest—~ 
Interference—Court, when shall refuse interference, 

British Indian Oourts have recognized that 
avyavaharika debts of an ancestor are not binding 
on his descendants, There isno difference in prin- 
ciple between acase in which a liability to re-pa 
is cast upon by actual borrowing and a case in which 
a person is bound to discharge an obligation crest- 
ed by a judgment of Oourt. No hard and fast rule 
can be laid down, and the Oourts have got to look 
at each debt and the circumstances under which it 
arises in order to find out whether it isa Vyava- 
harika or an Avyavaharika debt. 

The act of a person in bringing a malicious com- 
plaint without reasonable and probable cause is a4 
tortuous act opposed to public policy or decent 
‘vyavahara’ and, as such, an avyavehartka act and 

is sons or grandsons are not bound by the pecu- 
niary liability arising theiefrom in the form of a 
decree for damages. The sons and the grandsons 
are not bound by the debt created for paying off the 
decretal amount. Toshanpat Singh v. District 
Judge of Agra (2) and Sundar Lal v, Raghunandan 
Prasad (3), relied on. 

Court will not interfere with the rate of interest 
mentioned in the bond, if it is prima facie reg- 
sonable. Bajrangi Misir v. Padarath Singh (4) 
referred to, ' 


< 8. O. A. from a decision of the Second 


Additional Sub-Judge, Jaunpur, dated 
March 17, 1931. ° 
Mr. Harnandan Prasad, forthe Appel- 


lants. 


Messrs. N. Upadhiya and Lakshmi Saran, 
for the Respondents. 


Judgment.—This is a second appeal by 
the plaintiffs, and the defendants have 
filed cross-objections under O. XLI, r. 22, 
Oivil Procedure Oode. The plaintiffs are 
the sons and grandsons of one Ram Bharose 
Sahu. They brought the present suit out of 
which this appeal has arisen for the recovery 
of Rs. 3,706 on the basis of a mortgage exe- 
cuted by one Khedu Teli on November 3, 
1913, in favour of Ram Bharose. Defendants 
Nos. 1 to 9 are the descendants of Khedu 
Teli and the remaining defendants No. 6 to 
19 are subsequent transferees of the morte 
gaged property. It is not necessary to 
state in detail the various pleas taken in 
defence by the several defendants: it ig 
sufficient for the purposes of the appeal and 
the cross-objections to say that they assert- 
ed that the mortgage was not binding on 
them, and they further pleaded that they 
had paid a sum of Rs. 300 on December 26, 
1922, for which no credit was given by the 
plaintiffs in the suit. They also said that 
even if the mortgage be held to be binding 
on the defendants, the rate of interest 
entered in the bond, namely 9 per cent. 
per annum compoundable yearly Was exces» 
sive, and Kheda Teli had no necessity to 
borrow money at such an exorbitant rate 
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“of interest. The details of the mortgage 
consideration of Re. 3,200 as entered in the 
deed consisted of the following items: (1) 
"Rs. 1,393 due on a simple money bond, 
dated January 16, 1911, 2) Ks. 964-4-0 
due on bahi khata accounts, (3) Rs. 176 due 
for ornaments pawned through Babua Teli, 
(4) Rs. 116-12-0 paid to the mortgagor on 
account of expenses of execution end other 
household expenses, and (5) Rs. 550 cash 
- taken before the Sub-Registrar for paying 
some decretal amounts. 

As regards the first item, Oourts below 
have held that this was an antecedent 
debt inasmuch ss it was due on a previous 
simple money bond dated January 16, 
1911, which, in its turn, was executed in 
lieu of an earlier bond. dated February 4, 
1898, for Rs. 999. There is no controversy 
before us as regards the sum of Rs. 1,393 
which, bom what we have stated before, 
“is clearly an antecedent debt binding on 
the eons and grandsons of Khedu Teli. As 
regards the second item of Rs. 964-4-0, it 
is clear that this was due on bahi khata 
- accounts ranging from the years 1909°to 
1912 and,*as such, this also constitutes ante- 
cedent debt and is binding on the defend- 
ants. As regards Item No. 3 of Rs. 176, the 
finding of the Oourts below is that no con- 
nection has been shown between Babua 


Teli and Khedu Teli, and a debt incurred by ` 


Babua Teli cannot be binding on the des- 
cendants of Khedu Teli, even uf the latter 
took upon himself the responsibility of pay- 
ing the aforesaid debt. “As to the fourth 
item of the mortgage consideration, namely 
Rs. 116-12-0, the position is that Rs, 40 
has been considered by the Courts below to 
be sufficient to cover the expenses of stamp 
and registration, but there is no evidence 
“to show the legal necessity for the remain» 
ingitem of Rs. 76-120, and .that portion 
of the mortgage consideration has been held 
to be not binding on the defendants. 

So far there is no difficulty, and the find- 
ings of the Court below are not open to 
attack in second appeal. The main contro- 
versy has centred round Item No. 5 of ihe 
mortgage consideration, namely the sum of 
Rs. 550, taken in cash before the Sub-F egis- 
trar for paying certain decretal amounts. 
The case for the plaintiffs was that the 
decrees having beea passed against Khedu 
` Teli prior to the execution of the mortgage 
deed in question, the decretal debt consti- 
tutes an antecedent debt and, as such, the 
defendants, as sons and grandsons of Khedu 
Teli, are bound to pay the same. They pro- 


duced four decrees of the year 1912 of the - 
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Court of the City Munsif against Khedu 
Teli, and it urged that the sum of Rs. 550 
was taken by Khedu Teli for paying the 
said decrees. The defendants alleged that 
the decrees themselves showed that they 
were passed against Khedu Teli in favour 
of different persons in suits for damages for 


‘malicious prosecution, and fhe plea was 


that the debt was animmoral or an illegal 
debt. The law is that an antecedent debt 
of the father. grandfather or great grand- 
father is binding on the son, grandson, and 
great-grandson, unless the debt is an immo- 
ral or an illegal debt. 

In Chakourt Mahton v. Ganga Prosad (1) 
Mookerjee, J. after quoting various texts 
from the Institutes of Manu, Yajanavalkya, 
Brihaspati, Ushanas, Gautama, Vyassa and 
Katyayana has summarized the resalt, and 
the following debts according to the ancient 
law-givers appear to be immoral debts: (1) 
Debts due for spirituous liquors, (2) debte 
due for losses at pluy or gambling debis, 
(3) debts contracted under the influence of 
lust or wrath, (4) debts due for promises 
made without consideration or useless gifts, 
(5) debts for being surety for the appearance 
or for the honesty of another, (6) unpaid 
fines, (7) unpaid tolls, (8) commercial debts, 
and (9) debts that are avyaraharilka. These 
headings can be deduced from one or other 
of the ancient texts, and it is also clear that 
some of them have not been affirmed by 
judicial decisions, e. g. the test of Gautam, 
Oh, 12, s. 41, to the effect that the sons are 
not liable for their father’s commercial 
debts has long become obsolete, and sons 
eare now liable for debts incurred by the 
father in the course of business carried on 
for the benefit of the family, but there can 
be no doubt that British Indian Courts have 
recognized that avyavaharika debts of an 
ancestor are not binding on his descendants, 
and in various cases difficulty has arisen 
by reason of an absence of an accurate 
definition of the term avyavaharika debt. 
It has been translated in various ways as 
debts that are not “lawful,” “usual,” ‘cus- 
tomary,’ “proper,” “supportable as valid by 
legal arguments and on which no right 
could be established by the creditor in a 
Court of justice,” but the best rendering is 
perhaps that by Colebrooke as a debt fora 
cause “repugnant to good morals”. 

The word used in the text for debt is 
rina which literally means a loan, but it 
is obvious that there is no difference in 
principle between a case in which a liabi- 


(1) 39 O 862; 12 Ind Oas 609; 16 OW N 519,159 
L J 220, Fy eg = 
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lity to re-pay is cast upon by actual borrow- 
ing and acase in which a person is bound 
to discharge an obligation created by a 
Judgment of Court. Both are rinas that 
18, debts, and the question is whether the 
obligation created by the four decrees men- 
tioned before was an obligation which not 
only Khedu Teli but his sons and grand- 
Sons also wers bound to discharge. A debt 
may arise out of a contract as where the 
‘money is borrowed by the father, and then 
‘one will have to look into the purpose for 
which the money was borrowed in order to 
determine whether it is a vyavaharika or 
an avyavaharika debt, or it may arise out 
‘of an act which amounts to a criminal 
offence, for example, theft, in which case it 
18 Clear that the liability of the sons would 
‘be non-existent (see the ‘case in Toshanpal 
Singh v. District Judge of Agra (2) or it 
may arise out of atort or a civil wrong. 
Various cases were cited before us at 
the Bar, but it is not necessary to notice 
them in detail. It was boldly argued by 
Mr. Harnandan Prasad on behalf of the 
appellants that where a debt arises out of 
a tort or civil wrong committed by the 
father, the sons are liable, and they are 
absolved only where the debt is the out- 
come of an act which amounts to criminal 
offence, whereas Mr. Upadhya on behalf of 
the respondents contended that there are 
‘debts of a father with a stigma far short 
of criminality attached for which -his sons 
are not liable,” that a pecuniary” liability 
arising out of a breach of civil duty by the 
father involving moral turpitude constitutes 
an avyavaharika debt and that the sons 
are not liable to discharge that pecuniary 
liability. 
’ The question was raised “before their 
Lordships of the Privy Council in Toshan- 
pal Singh v. District Judge of Agra (2), 
‘to which reference has already been made, 
‘but in view of the concession made by the 
Parties the question remained undecided. 
We are, however, of the opinion that no 
hard and fast rule can be laid down, and 
‘the Courts have got to look at each debt 
and the circumstances under which it arises 
in order to find out whether itis a vyava- 
harika or an avyavaharika debt. In the 
case of a decretal amount like a decree 
for damages, the act, wnich 18 the founda- 
tion of the suit for damages, nas got to be 
scrutinized, and one has got to see whether 


ME 56 A 518,151 Ind. Oas 33; AI R 1931P O 
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the act was a ryavaharika act or an avyava: 
harika act, that is an act ‘repugnant to 
good morals” or an act which is ‘‘opposed 
to fair dealings.” 

In the present case from the materials on 
the record all that we know is that several 
Persons obtained decrees for damages for 
Malicious prosecution against Khedu Teli. 
In an action for malicious prosecution the 
plaintiff must prove: (1) that he was 
prosecuted by the defendant, (2) that the 
proceedings complained of terminated in 
favour of the plaintiff, if from ther nature 
they were capable of so terminating, (3) 
that the prosecution was instituted against 
him without any reasonable or probable 
cause, (4) that the prosecution was institut- 
ed with a malicious intention in the mind 
of the defendant, that is not with the mere 
intention of carrying the law into effect but 
with an intention which was wrongful in 
pomt of fact, and (5) that he has suffered 
special damage when the proceedings are 
other than criminal proceedings, unless the 
proceedings are such as from their very 
nalure are Calculated to injure the credit of 
the plaintiff. 

Itis clear that the persons who obtained 
decrees against Khedu Teli satisied a 
Oourt of law on ali the above tive points. 
The actof Khedu Teli in bringing a malı- 
cious complaint without reasonable and 
probable cause was a tortuous act opposed 
to public policy or decent ‘vyavahara’ 
and, as such, an avyavaharita act. We 
are fortified in the view we have taken by 
the case in Sunder Lal v. Rayhunandan 
Prasad (3). In the absence of any evidence 
On behalf of the plaintiff to show the cir- 
cumstances under which the complaint 
in question was made by Khedu Teli, the 
only legitimate conclusion to waich we can 
arrive is that Khedu's act was an illegal 
and an immoral or improper act, and tne 
pecuniary liability arising therefrom ıs 
rot binding on his sons and grandsons. 
This being our view, there is no force in- 
the present appeal. 

As to the oross-objections it is contended 
by the respondents that the lower Appellate 
Qourt “erred in allowing compound 
interest when the creditor nad faited to 
prove that the defendants were under suca 
a necessily toat they could not get a loan 
on lesserioterest’. Tne rate of interest 
mentioned in the bond is 9 per cent, per 
annum compoundabie every year, and the 
contractual rate of interest has been 


(3) 3 Pat. 250; 83 Ind. Cas, 413; A I R 1924 Pat, 485; 
5P L T135. | NE E 
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allowed by the lower Appellate Court. We 
aie of the opinion that if the rate of interest 
is prima facie reasonable, it may be 
considered to be justified. In Bajrangi 
Misir v. Padarath Singh (4) interest at the 
rate of 12 per cent. per mensem was con- 
sidered reasonable, and the stipulation for 

-compounding the interest at the end of each 

year was under the circumstances of the 
case not considered unreasonable. The 
lower Appellate Oourt observes that there 
is no evidence on behalf of the defendants 
that the rate of interest mentioned in the 
bond was excessive or hard, and we can 
see no ground for interference in second 
appeal. 

The next contention on behalf of the 
respondents is in connection with the pay- 
ment of Rs. 300 said to have been made on 
December 26, 1922. The payment is evi- 
denced by a receipt Ex. 14/i46-A2, and 
the lower Appellate Oourt holding the 
receipt to be genuine has come to the con- 
. clusion on the evidence in the case that 
out of Ks.300 an amount of Rs. 180 was 
paid towards the mortgage bond in suit 
and an amount of Rs, 120 was paid towards 
Certain other baht khata accounts. The 
contention of the respondents that the 
receipt mentioned*above was not genuine 
cannot successfully be advanced in second 
appeal, the finding of the lower. Appellate 
Oourt that the receipt is a genuine receipt 
being a finding of fact. For the reasons 
given above, we dismiss this appeal with 
Costs and the cross:objections with costs. 

D. Appeal dismissed. 


(4) (1930) A L J 1073; 124 Ind. Oas, 759; A I R 1930 
All. 504; Ind. Rul (1930) ALL 615. 
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April 14, 1937 
Gusa AND BARTLEY, Jd. 
PRATUL CHANDRA BHADURI AND 
ANOTHER—APPALLANTS 


Persus 
PURNA OHANDRA BHADURI—PLAINTIFF 

EN AND Ege T DINTR: 

4 aw—Jotmt famtly—Some members sepa- 
rated—Quesiton whether others remained joint is oh 
of fact—Hvidence—Onus—Question of ‘onus only 
becomes smporiant if circumstances are so ambiguous 
A definite conclusion is impossible without resort 

0 it. 

When some of the members of a joint Hindu 
family have separated, _the other members might 
have remained joint; it is a question of their 
intention which has to be proved by evidence. The 
conduct of the parties concerned must be looked at, 
in order to arrive at what constituted the true test 
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of separation of property—the intention of the 
different members of the family to become separate 
owners. The question is a question of pure fact, 
After the separation of some of the members, the 
remaining co-parceners may continue to be co-par- 
ceners and to enjoy as members of a joint family, 
what remained after the separation or partition of 
the family property and the case of one or two 
members of the family, that the remaining mem- 
bers continued to be jomt may, if disputed, be in- 
ferred fiom the way ın which their family property ıs 
enjoyed Bal Krishna v. Ram Krishna (1), Ram Prosad 
Singh v. Lakhpati Koer (2) and Raghunath Sahat v, 
Babu Kunj Behary Lali (3), referred to. [p. 612, col. 1.] 

Onus as a determining tactor of the whole case can 
only arise if a Uourt finds the evidence pro and con 
go evenly balanced that it can come to no definite 
conclusion. But if the Gourt after hearing and 
weighing the evidence comes- to a definite conclusion, 
the need of placing the onus does not arise In 
other words, the question of onus at the close of 8 
case, only becomes important if the circumstances are 
so ambiguous that a definite conclusion 1s impossible 
without resort to it. Hem Chandra Gangulst v. 
mek Gangult (4), referred to. [p. 612, col. 2; p. 613, 
coi, 1, 


Messrs. Amarendra Nath Bose and 
Jatindra Nath Lahiri (in No. 255) Jatindra 
Mohan Choudhuri, Manindra Nath Roy, 
Sajani Kanta Nag and Rabindra Nath 
Lahiri, in No. 284), for the Appellants. 

Messrs. Girija Prosanna Sanyal, Phanin- 
dra Kumar -Sanyal, Sourindra Narayan 
Ghose, Nirmal Chakravartt (in Nos. 299 and 
284), Jatindra Mohan Chaudhuri, Hiron 
Kumar Roy (in No 255) Jatindra Nath 
Lahiri and Pares Lal Shome, for the 
Respondents. 


Judgfnent.—Thess appeals have arisen 
out of a suit for partition and accounts, 
The plaintiff in the suit, Purna Ohandra 
Bhaduri, and the defendants ‘trace their 
descent from the common ancestor Madan 
Gopal Bhaduri, who had five sons: L 
Ishan Obandra Bhaduri, 2. Shib Obandra 
Bhaduri, 3. Jagat Ohandra Bhaduri, 4. 
Kashi Uhandra Bhaduri, and 5. Mohes 
Onandra Bhaduri. The fourth son of 
Madan Gopal, Kashi, had five sons, 1. Ram 
Ohandra (defendant No. 5), 2. Krishna 
Ohandra, adopted son of Ishan and Indra- 
moni (wife of Ishan) and re-named as Hem 
Onandra on adoption, defendant No. 1 in the 
suit, 3. Purna Ubandra, the plaintiff, and 
4. Tarak Ohandra, adopted son of Mahes 
and Umasundari (wite of Mohes), and 
renamed as Ramesh Chandra on adoption. 
Ramesh Chandra died leaving him surviv- 
ing a8 his heirs defendants Nos. 2, 3 and 4 
in tha suit. The case of the plaintiff before 
the Court was that Shib separated from 
the joint family in the year 1864, and 
that Jagat separated in the year 1875. 
After these two separations, the branches 
of Ishan and Mahes represéated by adopy 


1938 


ed sons, the uterine brothers of Ram and 
Purna, lived in commensality with Kashi's 
branch represented by Ram and Purna. 
There was, according to the plaintiff, 
jointness in mess and worship as well as 
in property and there was disruption of 
the joint family some time in September 
1928, till which time the members of the 
joint family consisting of the branches of 
Ishan, Kashi and Mohes continued to be 
joint; the three branches of Ishan, Kashi 
and Mohes remained joint for the whole 
period from 1875 to 1928. According to 
the plaintiff, whatever property or share 
of property was sold or was acquired dur- 
ing this period of time, belonged to the 
co-parceneérs having their share in the prop- 
erty. Itmay be mentioned that some of 
the items of property mentioned in the 
plaint are admittedly joint as claimed by 
the plaintiff; and the controversy between 
the contesting parties, the plaintiff and 
defendant No.5 on the one hand, and the 
original defendants Nos. 1 to 4 on the other, 
related to item Ka (3), items Ka (4 to 9) 
items Ka (10 to 12) mentioned in the 
plaint. 

The main defence in the suit related to 
the position taken up by the contesting 
defendants, that after the separation of 
Shib in’ the year 1864, and after the 
separation of Jagat in the year 1875, the 
joint family ceased to exist. There was 
separation in Mess and separation® in prop- 
erty. Defendants Nos. 1104, Hem and the 


sons of Romesh asserted their exclusive- 


title to: the different items of property 
referred in the foregoing paragraph, items 
Ka (3 to 12), mentioned in the plaint. On 
the pleadings of the parties a number of 
_ issues were raised for determination in the 
case bearing upon the merits of the claim 
of the contesting Parties and on other 
matters. The Judge in the trial Oourt 
passed a decree for partition of immovable 
properties in the manner stated in his 
judgment. The claim for accounts made 
in the suit was dismissed and the prayer 
for partition of movables- mentioned in 
the plaint was disallowed by the Court of 
first instance. Defendants Nos. 1 to 4 appeal- 
ed to this Oourt. Appeal No. 255 was by 
defendant No.1 who died during the pen- 
dency of the appeal, and is represented now 
by his heirs and legal representatives. Ap- 
peal No, 284 was by defendants Nos. 2 to 4. 
The appeals related to the items of property 
claimed- by Hem and Romesh as their 
exclusive property and to which Purna and 
Ram had no title. There were cross-objec- 
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tions preferred by the plaintiff, directed . 
against the decree of the trial Oourt dis- 
allowing his claim for accounts and parti- 
tion of movables. The crogs-objections 
were in Appeal No. 255. In these appeals, 
the case before the Court was argued by the 
learned Advocates for the appellants as 
mainly depending upon the separation of 
Shib in the year 1864 and the separation of 
Jagatin the year 1875. It was according 
to the appellants to be presumed that these 
separations resalted in the entire dise 
ruption of the jointness of family in mess 
and jointners in prroperty. The question 
of jointness which was treated as a ques- 
tion of fact in the trial Court was sought 
to be argued before us as one of law; 
and we are led to believe that it was 
adversely done. The material evidence 
consisting of documents on which definite 
findings have been arrived at by the Oourt 
of first instance were not inserted in the 
paper-books -prepared in these appeals. 
The question of non-inclusion of material 
documents in the paper-books was consi- 
dered by the Court at a previous stage, 
and the appellant persisted in the course 
adopted by them with the result that the 
order was passed on March 2, 1936, in 
which it was distinctly ‘mentioned that the 
appellants were not to be allowed to chal- 
lenge the conclusions arrived at by the 
trial Court, with reference to documents 
which were not inserted in the papere 
books. 

That there was separation of Shib in 
the year 1864 from the family with all ita 
consequences, there was no question. In 
the year 1875, Jagat, separated. So far as 
Shib was concerned, the matter was not in 
controvercy that he separated in mess and 
property; it was a complete separation. 
In the case of Jagat, however, the mate- 
rials on record clearly indicate that his 
separation in 1875 was not a complete 
one: the element of jointness in property 
still remained in the case of Jagat after 
1875, and continued to remain for a long 
time after that. There was a separation 
of interest as evidenced by the Oollectorate 
robakari (Ex. H in the case, ofthe year 
1869, portions of which document have 
been printed in one of the paper-books 
before us, but material portions of the 
same to which pointed reference has been 
made by the trial Oourt in iss Judgment, 
indicating that since Shib’s separation, 
there was one Kuchery for Shib and 
another for Ishan'’s widow Indramtoni. Jagat, 
Kashi and Mohes, were not inserted for 
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materials in the record indicate clearly 
that Kashi, Jagat, 
widow Indramoni remained jointin spite 
of the allotments evidenced by Ex. H. 
The position, therefore, was that one 
member of the family separated in mess 
or property or in both, while the re 
maining members continued to be joint. 
There might have been separation in mess 
at times for convenience and- necessities 
of parties concerned. The question before 
the Oourt was whether any presumption of 
fact that might arise from the separation 
of Shib or Jagat in mees and property from 
the branches of Ishan, Kashi and Mohesh, 
would lead to the conclusion that all the 
different branches separated in property. 
There could, however, be no case of draw- 
ing presumption of fact or of law ina case 
like the present, where evidence was led 
for the purpose of showing onthe side of 
plaintiff, that there was jointness in pro- 
erty up till the year 1928 (September), 
etween the branches of Ishap, Kashi, 
Mohesh, Shib and Jagat might have sep- 
arated; the other members might have re- 
mained joint; it was a question of their 
intention which had to be proved by 
evidence. The conduct of the parties con- 
cerned must be looked at, in order to 
arrive at what constituted the true test of 
separation of property—the intention of 
the different members of the family to 
become separate owners. The question 
was a question of pure fact. After the 
separation of ‘some of the members, the 
remaining co-parceners may continue to be 
co-parceners and to enjoy as members of a 
joint family, what remained after the 
Separation or partition of the family pro- 
perty and the case of one or two members 
of the family, that the remaining members 
continued to be joint may, if. disputed, 
be inferred from the way in which their 
family business was carriedon after their 
previous Co parceners had separated from 
them. The question, therefore, whether 
after separation of Shib and Jagat the 
other members of the family remained 
joint was a question offact, which had to 
be decided on evidence on record. (After 
discussing the evidence their Lordships 
proceeded). The above brings to a close 
the consideration of the case before us 
on the materials before us. 

In view of some of the arguments in 
support of the appeals, itis necessary to 
. refer toe some of the decisions of Courts 

placed before us for our consideration. 
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Reliance was placed on behalf of the 
appellants on the decision of the Judicial 
Committee of the Privy Oouncil in Bal 
Krishna v. Ram Krishna (1) and in Ram 
Prosad Singh v. Lakhpati Koer (2) also on 
some decisions of this Oourt in support 
of the proposition thatafter one member 
of a joint family had separated, there was 
no presumption that the other members 
remained joint. This position was taken 
up in view of the admitted separation of 
Shib in 1864, and of Jagat in 1875, and 
of the state of things dicated in the 
robakarit of partition of the year 1869 
(Ex. Hin the case). In this connection 
it has to be noticed also that very great 
reliance was placed on the side of the ap-. 
pellanis on a decision of a learned Judge 
of the Allahabad High Court in Raghunath 
Sahai v. Babu Kunj Behary Lall 158 Ind, 
Oas. 430 (3) in which the proposition, was 
stated that if the evidence as to actual 
separation is clear and ccnclusive, the 
fact of separation may properly, and indeed 
should be found, even though there is 
evidence of subsequent conduct which on 
the face of it appears inconsistent with 
separation or an intention to separate. 
The proposition has, however, no applica- 
tion in the case before us, in which the 
fact of separation in property so far as 
the branches of Ishan, Mohesn and Kashi 
had not been established at all on evidence, 
regard? being had to subsequent jointness 
of properties and enjoyment of prolits out 
of the same. It may also be noticed that 
undue importance was placed on the side 


„Of the appellants on the decision of this 
Court is Hem Chandra Ganguli v Motilal 


Ganguli (4), resting on the question of 
the burden of proof in the case of a pre- 
sumption of jointness or otherwise, arising 
from facts admitted and established in a 
case. In this connection we desire to state, 
as it has been said, onus as a determin- 
ing factor of the whole case can only 
arise if a Court finds the evidence pro 
and con so evenly balanced that it can 
come to no definite conclusion. But if 
the Oourt after hearing and weighing 


(1) 58 J A 990; 182 Ind. Cas. 733; AIR 1931 PO 
154; 53 A 300; (1931) A L J 499; 350 W N 815; 34 
L W 1s; Ind. Rul (1931) PO 221; (1981) MW N 
793; 54 U L J 131; 33 Bom, LR 1200; 61 ML J 
362 (P O). 
a 30 [A1 300231; 70 W N 162; 8Sar. 380 
Je 

(8) 158 Ind. Oas, 430; (1935) A L J 1180;8R A 
301; (1935) A L E972. 

(4) 60 0 1253; 149 Ind’ Oas. 177; A I R1934 . Oal, 
68; 37 O W N1174; 68 0 LJ 85; 6 RO 534. 
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the evidence comes to a definite conclu- 
sion, the need of placing the onus does 
not arise. In other words, the question 
of onus at the close of a case, only becomes 
important if the circumstances are so ambi- 
guous that a definite conclusion is impossible 
without resort to it. It is to be observed that 
the trial OCourt has directed itself correctly 
in the case before us in the matter of 
appreciation of evidence, and has given its 
decision on evidence in the case in which 
‘no question of burden of proof arose, 
keeping the position fully in view that 
in the case of separation of any member 
of a joint family either in mess or in pro- 
perty. the primary question for considera- 
tion was whether the other members re- 
mained joint. Whether they have done 
BO, was a question of intention and one of 


fact; the conduct of the pariies was to be. 


looked at, and inference was to be drawn 
from the way in which the income out of 
family properties was enjoyed after one or 
more of the co-owners had separated from 
others. There might be separation of 
interest: but there must be actual division 
of, assets. These are questions which have 
been answered by the trial Court on evi- 
dence inthe case, in a manner from 
which we see no reason to differ. As has 
been observed by the trial Judge, the 
case before the Oourt was not a case of 
drawing legal presumption of disruption 
of the jointfamily and separation in regard 
to joint properties to which Hem and 
Romesh asserted exclusive title. The 
Court cannot presume, if the facts show 
otherwise; this is how the Judge in the 


trial Court has expressed himself on thee 


subject. 
The materials placed. before the Oourt 


have received our careful consideration, . 


and we have exumined the effect of the 
findings arrived at by the lower Oourt 
which could not be challenged in appeal. 
The definite decision we have arrived at is 
that the trial Court is right in holding (1) 
that the properties acquired in the name 
of one or two members of the family 
were acquired on behalf of all co-sharers of 
the joint family comprised of the branches. 
of Ishan, Kashi and Mohesh; (2) that 
both plaintiff.and defendant No. 5 who now 
represent Kashi’s branch, have right, title 
and interest in the properties acquired in 
the names of Hem and Romesh; (3) that 
the properties acquired by the leases of- 
1896 (Exs.,8. and 8 (1)) did not, belong 
exclusively to the persons in whose: names 
they were acquired; ‘that estate No. 192%. 


of the Pabna Collectorate does not belon 
exclusively to defendants Nos. 1t04. an 
that the plaintiff and defendant No. 5 


` jointly have one-third share in those items 


of property: (4) that the plaintiff and 


-the defendants or their predecessor-in- 


interest lived joint in property and in 
mess also, whenever convenient for them 
and that they possessed all the items of 
immovable properties mentioned in the 
plaint as members of a joint Hindu 
family up to September 1935 as asserted 
by the plaintiff in the plaint. 

Tn the result, the appeals are dismissed. 
Taking into account the costs awarded to 
the plaintiff by the decree of the trial 
Court, we make no order as to costa in 


“the appeal. in favour of the plaiutiff-res- 


pondent. The crose-nbjections in Appeal 
No. 255, preferred by the  plaintiff-res- 
Pondent are dismissed with costs the 
hearing-fee being assessed at 10 gold 


mohurs. ` a 
S. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Miscellaneous Oase No. 482 of 1937 
e Feburary 3, 1938 
`- OOLLIBTER AND BAJPAI, JJ. 
AURATYA PAY OFFICE or IMPERIAL 
BANK or INDIA—Appuicant 


versus 
NOTIFIED AREA COMMITTEE, 


AURATYA—Opposita PARTY 

U. P. Municipalities Act (II of 1916), s. 128 (1), 
(ix), 153— Rules under s. 153, r. 2 — Banking firm 
assessed under 8.128 (1) (ix)—F'irm, a branch of an- 
other banking firm—Deductions of amount paid by 
it as interest to principal Bank — Interpretation of 
Statutes—Fiscal usb pan saning consistent with 
natural justice should be given. : i 

In the case of a firm carrying ona banking busi- 
nesa, the more appropriate expression is ‘profits’, 
than the expression ‘income’ where the firm or the 
company isto be taxed under s. 128 (1) (ir), U. P. 
Municipalities Act, according to its circumstances 
and property with respect to itsincome, And where 
such a firm is a branch office of another bank, it is 
entitled at the time of assessment, to adeduction of 
the amount paid by it ss interest to its principal 
Bank, over and above the ordinary deductions made 
on account of expenses. The Branch Office has to 
borrow money from its Head Office and the net profit 
which the Branch Office makes ie the balance between 
the interest’ received from debtors and the interest 
paid tothe Head Office. Allahabad Bank, Lid, v. 
Municipal Board, Sitapur (1), relied on. , 

When the Oourts ure construing 8 fiscal rule, which 
imposesa liability on a subject, they have gotto 
give a meaning to these words which would be con- 
sistent with the principles of natural justice re- 


- gognized in other similar fiscal enactments. 


Mis, Gas. on reference submittetl by the. 
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District Magistrate, Etawah, dated July 
17, 1937. 

Messrs. A. P. Dube and R. N. Gurtu, for 
the Applicant. 

Mr. B, Mukerji, for the Opposite Party. 

Bajpal, J.—This is a reference under 
s. 162, U. P. Municipalities Act, Local Act 
If of 1916. It appears that during the 
hearing of an appeal under s. 160, the 
District Magistrate of Etawah entertained 
a reasonable doubt as to the principle of 
assessment of a tax imposed by the Notified 
Area of Aursiya on the Auraiya Pay Office 
of the Imperial Bank of India, and he has 
therefore drawn up a statement of the facts 
of the case and has referred the same to us 
with his own opinion for decision. 

The tax in question isa tax under s. 128 
(1) (tx), that is, a tax on 
assessed accordin 


to their circumstances 
and property. 


nder a 337 the Local 


Government may declare a local aren as a ` 


notified area after issuing a notification to 
that effect under sub-s. 1 and under s. 338, 
the Local Government may by notification 
impose in the whole or a part of such area 
any tax which might be imposed therein 
under the provisions of the Municipalities 
Act or any other Act if the said area were 
a municipality. By a notification dated 
March 31, 1920, appearing in the United 
Provinces Gazette for April -10, 1920, the 
Commissioner of the Allahabad Division 
imposed in the Notified Area of Auraiya 
with effect from April 1, 1920, a tax on 
all inhabitants within the limits of the 
Auraiya Notified Area to be levied according 
to their circumstances and property subject 
to a minimum of Re. 1-8-0 and a maximum 
of Rs.150 on certain incomes graded ina 
particular manner. In same Gazette 
the Oommissioner promulgated rules for 
the assessment and collection of the above 
tax under s. 153 of the Act. The relevant 
rule is r. 2 and it provides that the income 
or profits of the year ending on Decem- 
ber 31, previous to the date of the 
assessment shall, when possible, be taken 
as the basis of assessment. 

In the year in question the Notified Area 
of Auraiya assessed the Auraiya Pay Office 
of the Imperial Bonk of India at Rs. 99 
under the above rule. The accounts sub- 
mitted by the Pay Office have not been 
challenged, and they showed that Rs. 11,360 
were realized on account of interest with- 
in the limits of the Notified Area. Out 
of this amount a sum of Rs. 4,734 was 
spent on salaries, house rent, etc., and’ it is 
- of some uhportance that the Notified Area 


~~ 


inhabitants ` 


allowed a deduction for this sum and taxed 
the Pay Office on the amount of Rs. 6,626. 
The Pay Office wanted a further deduction 
of Rs. 4,116 paid as interest to the Branch 
Office of the Imperial Bank of India at 
Etawah, and when the Notified Area did 
not agree to this deduction and assessed the 
Pay Office at Rs. 99, there was an appeal 
by the Auraiya Pay Office during the hear 
ing of which the learned District Magistrate 
of Etawah was in doubt. He entertains the 
opinion that the tax should be assessed on a 
total sum of Rs. 6,626 without making any 
deduction of Rs. 4,116 on the head of inter- 
est paid to the Branch Office at Etawah. 
Now the tax is leviable on the income of 


` profits of the inhabitant. Learned Counsel 


for the parties have freely referred to the 
provisions of the Income Tax Act by way of 
analogy, and we might also derive some 
assistance therefrom. It issaid by Counsel 
for the Notified Area that ‘income’ in r. 2 
means ‘gross income’ and similarly ‘profite’ 
mean ‘gross profits,’ and it is said that the 
rule, unlike the Income Tax Act, makes no 
provision for any deductions, On behalf of 
the Auraiya Pay Office it is argued that 
the deductions contained in the Inccme Tax 
Act ought to guide us in construing the 
meaning of the word ‘income’ or ‘profits’, 
used in r. 2. A somewhat similar point 
arose in Oudh, and a Bench of the Oudh 
Ohief Court in Allabad Bank, Lid. v. Muni- 
cipal Beard, Sitapur (1) was of the opinion 
that in the case of a firm or company 
carrying on banking business the ex- 
pression ‘profits’ was more appropriate 
than the expression ‘income,’ and then it 
event on to decide how the profits should be 
calculated for the purpose of assessing the 
tax and they said that it was reasonable to 
make deductions from the gross profits of 
expenses necessarily incurred by the bank 
for the purposes of carrying on the business 
and earning the profita and that this prin- 
ciple was recognized for the purpose of 
assessment to income-tax and therefore the 
same principle should be recognized for the 
purpose of calculating the profits which 
formed the basis of assessment to tax on 
circumstances and property. The question 
there related only to the expenses of estab- 
lishment, etc., and not to interest paid by the 
inhabitant in the earning of the profits, - 
‘Income’ in one sense might mean the total 
receipts of the assessee and ‘profits, in the 
same sense might mean the total profits of 


(1) 1936 O W N 185; 160 Ind. Oas, 803; AIR 1938 


” Qadh 206; 18 Lack’ 183; 1986 O L R 99; 8 RO, 
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the assessee without any deduction what- 
soever, but when we are construing a fiscal 
rule, which imposes a liability on a sabject, 
we have got to give 8 meaning to these 
words wHich would be consistent with the 
principles of natural justice recognized in 
other similar fiscal enactments. We feel 
inclined to agree with the view taken in 
Oudh that in the case of a firm carrying on 
a banking btsiness, the more appropriate 
expression is ‘profit’ Now ‘profits’ has 
been defined in Murray's Dictionary ‘as the 
pecuniary gain in any transaction, as the 
amount by which value acquired exceeds 
value expended,’ and in Webster's Diction- 
ary it has been defined as ‘the excess of 
returns over expenditure in a given tran- 
saction or series of transactions.’ 

As we mentioned before, it is of some 
importance that the Notified Area saw the 
justice of deducting Rs, 4,734 spent by the 
Pay Office on salaries, house rent, etc., 
from the gross receipts, although according 
to the contention advanced boldly by the 
learned Counsel for the Notified Area, this 
sum should also not have been deducted 
inasmuch at the rule itself does not provide 
for any deduction and ‘profits’ might very 
easily be considered to be ‘gross profits.’ 
Under the Income Tax Act, when tax is to 
be determined on an assessee under the 
head ‘business’ under sub-cl. 2 (iii) of s. 10, 
an allowance for the amount of interest 
paid is given to the assessee in respect of 
capital borrowed for the purposes of the 
business. 

The books of the Pay Office, which are 
not challenged, show that a sum of Rs. 4,116 
was paid as interest to the Branch Office, 
Etawah. Here the alternative argumefit 
on behalf of the Notified Area is that this 
entry in the books is only a paper entry 
inasmuch as the Auraiya Pay Office is not 
a distinct entity from the Branch Office of 
the Imperial Bank of India at Etawah. 
The fact, however, remains that in order 
to earn profits the Auraiya Pay Office has 
to borrow money from the Etawah Branch 
of the Imperial Bank of India. It gets 
this money at a low rate of interest and 
advances the same at a high rate of in- 
terest to debtors in Auraiya. The net profit 
which the Pay Office makes is the balance 
between the interest received from debtors 
and the interest paid to the Branch Office 
at Etawah. In one sense the Auraiya Pa 
Office and the Branch Office at Etaw 
are all off-shoots of the parent Bank, namely 
the Imperial Bank of India but the profits 
earned by the various branches are noted 
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down in the books of those branches and 
the profits earned by the Imperial Bank 
of India itself are noted in other books, 
and if any legitimate taxation is leviable, 
it is easv for the taxing authorities to find 
it out. Itcannot be said that the Auraiya 
Pay Office adopted a mischievous device in 


‘order to evade the payment of just dues. 


Itisa system prevalent perhaps not only 
in this particular Pay Office but in other 
branches and concerns of the Imperial 
Bank of India, and we can see nothing 
perniciousin the system. For the reasons 
given above, we are of the opinion that the 
principle of assessment in this particular 
case ought to be that the Pay Office should 
be given an allowance for the sum of 
Rs. 4,116 paid as interest to the Branch 
Office, Etawah. This iè our answer to the 
reference. A copy of our judgment under 
the signature of the Registrar shall be sent 
to the Oourt of the District Magistrate of 
Etawah. i 
D. Reference answered. 





NAGPUR HIGH COURT 
Oriminal Revision No. 281 of 1937 
September 25, 1937 

GRILLE, J. 
Sheikh HAIDER —APPLIOANT 
persus 
Syed ISSA SYED AND OTHRR8— 
NON- APPLICANTS 
Child Marriage Restraint Act (XIX of 1929), sa. 5 
6—Negotiations, preparation or preliminary acts, if 
punishable under 3. 5—~Performance of child marriage 
outside British India, if punishable — Promotion of 
marriage performed outside British India, whether 
can be punished—Penal Code (Act XLV of 1880), 
a. 108-4—Ohild marriage celebrated outside British 
Indta—LIts abetment, if abetment within meaning of 


section. . 

Section 5 of the Ohild Marriage Restraint Act 
takes account only of performing, conducting or 
directing a child marriage, that is tosay, the actual 
marriage ceremony itself, and not of any negotiation, 
preparation or any other preliminary acts. [p. 616, 

L 3 


col. 3. 

Section 3 of the Penal Code postulates that before 
any person canbe tried in British India for an 
offence committed beyond British India, there must 
be in existence a law making him liable to be go 
tried, Thecontraction of a child marriage outside 
British India is not an offence under the Ohild 
Marriage Restraint Act, since there is no provision 
in the Act nor in any appliontion of any part of the 


. Penal Code that participating in sucha marriage is 


an offence when committed ottside British India, 
Sakharam Raoji v. Emperor D, relied on. 
Dictum in T. Sreeramamurthy v. T. Ranganayakulu 
(1), held obiter and dissented. [p. 617, coL 2.] 
Section 6 of the Ohild Marriage Restraint Act has 
a reference only to the promotion of a marriage 
referred to in ss, 4 and 5, that isto say, & marriage 
that isprohibited. As such marriage is not prohibit- 
ed when performed outside British India the pro- 
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motion of such a marriage cannot be made punishable 
under the Child Marriage Restraint Act itself. [p. 


617, col. 2 
The word “offence” in s. 108-A, Penal Code, denotes 


an actor acts made punishable under the Penal 
Code, which a child marriage celebrated outside 
British India is not and henceits abetment is not an 
abetment within meaning of s. 108-A. [ibid ] 

Or. App. for revision ofthe order of the 
Court of the Additional Sessions Judge, 
Amraoti, dated April 26, 1937, in Or. 
Revis'on No. 29 of 1937, confirming the 
order of the Oourt of the District Magistrate, 
Amraoti, dated March 6, 1937. 

Mr. P. N. Rudra, for the Applicant. 

Mr. T.J. Kedar, for the Non-Applicants 


Order.—Sheikh Haidar, the applicant, 

sought to prosecute the five non-applicants 
for offences said to be punishable under 
ss. 4,5 and6 of the Child Marriage Res- 
traint Act of 1929. The allegation was that 
Syed Issa, non-applicant No. 1, had mar- 
ried a minorgirl in Hyderabad (Deccan) 
and that the marriage was attended by 
his brothers, non-applicants Nos. 2 and 3, 
his mother, non-applicant No. 4, and by 
the girls mother, non-applicant No. 5. 
The bridegroom, the bride's mother and 
Syed Yusuf, one of the bridegroom's 
brothers, alone are said to have taken any 
Part in the ceremony, but it was contend- 
ed that all of them in British India (that 
is to say, in the Amraoti District where 
the parties reside) helped in the prepa- 
ration for wedding and, therefore, abet- 
ted the commission of the offence which 
took place outside British India and are 
liable on that account. 
‘ The District Magistrate, Amraoti, dis- 
missed the complaint under s. 203 of the 
Criminal Procedure Oode, holding that in 
respect of the substantive offences made 
punishable under ss.4 and 5of the Ohild 
Marriage Restraint Act, no conviction 
could be had as the offence was com- 
mitted outside British India where the 
Act did not apply. So far- as the alleged 
abetment in British India was concerned, 
the learned District Magistrate held that 
there was nosectionin the Act making 
abetment punishable and that, asthe Act 
aimed only at punishing the principals in 
a marriage of this kind when performed 
in British India, it would be illegal to 
punish any abettors, particularly when the 
offence was committed outside British 
India. ; 

An application in revision was. made in 
the Oourt of Session, Amraoti; and: the Ad- 
ditional Sessions Judge, rejected the ap- 
plication, holding that the Act applied only 
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to marriages prohibited by the terms 
of the Act when taking place in British 
India. He also held that the punishment 
provided in the Indian Penal Code or those 
who in British India abet offences which 
are committed outside British India has 
reference only to offences which can be 
shown to fall within the term “offence”, 
if committedin British India or ouside 
it. The applicant has preferred another 
application in revision in this Court. 

It is urged that the non-applicants were 
liable for prosecution under the Ohild 
Marriage Restraint Act and that, as they 
had decided to perform the marriage while 
they were in British India, they were 
guilty under the Act even though they. 
chose to perform the marriage outside 
British India, and that in any case 
they were guilty of abetting an illegal 
marriage. The ground taken that the 
Marriage was in essence performed in 
British India, as all the preliminaries were 
there settled although the actual marriage 
took, place outside British India, can be 
disposed of immediately by reference to 
s. 5 of the Ohild Marriage Restraint Act 
which takes account only of performing, 
conducting or directing a child marriage, 
that is to say, the actual marriage cere- 
mony itself,and not of any negotiation, 
preparation or any other preliminary acts. 

The main point for consideration, then, 
is whethertaking part in any marriage 
which is* prohibited by the terms of the 
Act by a native Indian subject of His 
Majesty beyond British India, 1s an offence 
which can be punished in British India. 
The learned Counsel for the applicant 
states that the celebration of such a mar- 
Tiage is an offence wherever committed, 
because the Act contains no words of a 
restrictive character in this respect. This 
appears to be begging the question parti- 
cularly as s. 1 (2) says that the Act extends 
to the whole of British India, including 
British Baluchistan and the Sonthal Par- 
gannas, which would indicate the opposite 
of the suggestion of the learned Counsel. 
Reliance is then placed on as. 3and 4 of 
the Indian Penal Oode. The very words 
of these sections postulate the existence of 
a lawthatan act constituting an offence 
in British India shall also bean offence 
when committed outside British India. 
en 3 of poe madian rona. oo ee 

ss i an Ww pase 6 
aan General p, India in Oounoil: to be "tried 
for an offence committed beyond the limits of the 


ssid territories shall be dealt with according to 
the provision of this Oode for any act committed 


+ 
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beyond the said territories inthe same manner as 
if such act had been committed within the said 
territories” 

and s. 3 is operative only so far as 
offences phuoishable under the Penal Code 
are concerned, sinces. 4 with the expla- 
nation. 

“In this section the word ‘offence’ includes every 
act committed outside British India which, if 
committed in British India, would be punishable 
under this Code " 
is. a law, suchas s. 3 postulates, passed 
by the Governor General of India in Coun- 
cil, making a person liable to be tried 
for an offence committed beyond the limits 
of British India. If, then, it is sought 
to find authority for a child marriage 
solemnized outside British India to be 
made punishable in British India, the 
sanction must be sought ina law passed 
by the Governor-General of India in Ooun- 
cil. No such provision occurs in the Child 
Marriage Restraint Act, although there 
are provisions of the kind which s.-3 of 
the Indian Penal Code, requires in the 
Indian Railways Act XII of 1890, and the 
Indian Telegraph Act, XII of 1885. Re- 
liance is placed on the decision of a Single 
Judge of the Madras High Court in 
T. Sreeramamurthy v. T. Ranganayakulu 
(1) for the proposition that the applica- 
tion of the Ohild Marriage Restraint Act 
is universal and that, wherever the offence 
is committed, it is an offence punishable in 
British India. This dictum was not essen- 
tial to the determination of the case which 
turned on the question whether the parties 
were punishable because the marriage was 
celebrated in a locality in Masulipatam 


which they mistakenly supposed not to be, 


British territory but which in fact ig so. 
The dictum runs: 

“This pensllaw (The Ohild Marria 
applies not only to the celebration of such marriages 
within British India by any one but also the 
eelebration of such marriages even outside British 
India by native Indian subjects” 
and then reliance ie placed on s. 3 of 
the Indian Penal Oode, which is quoted, 
and there is no further discussion beyond 
a reference to s. 188 of the Oriminal Pro- 
cedure Oode, which are purely procedural 
and depend for their application on the fact 
whether an offence has actually been com- 
mitted or no [vide Sakharam Raoji v. 
Emperor NA, With the greatest respect I 
consider the dictum in the Madras case, 


(1) AIR 1987 Mad. 273; 168 Ind.eCas, 738; (19387) 
M WN 22; 45.L W 210; (1937) 1 ML J 888:9R M 
628; 38 Or. L J 587. 

(2) 59 B 545: 157 Ind. Oas, 859; 37 Bom. L R 863: 
AT R:1935 Bom, 283; (1935), Or. Oas. 688; 8 R B 88; 
36 Or. L J 1888, : 


Restraint Act) 
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which is obiter, to be based on a mis- 
conception of the wording of s. 3 of the 


Indian Penal Code which, as I have al- 
ready stated, postulates that before any 
person can be tried in British India for 
an offence committed beyond British India, 
there must be in existencea law making 
him liable to be so tried. Any offence 
which is punishable under the Indian Penal 
Code is an offence when committed by 
a native Indian subject of His Majesty 
outside British India, but I am in entire 
and respectful agreement with the judg- 
ment of Beaumont, O. J , in Narayan Mudla- 
giri v. Emperor (3) that the contraction 
of a child marriage outside British India 
is not an offence under the Child Mar- 
riage Restraint Act, since there ig no 
provision in the Act nor in any applica- 
tion of any part of the Indian Penal 
Code, that participating in sach a marriage 
is an offence when committed outside 
British India. - 

On the question of the liability of 

the non-applicants for abetting a mar- 
riage of this nature, reliance is placed 
on s. 108-A of the Indian Penal Code, 
which runs:— 
- “A person abets an offence within the meaning 
of this Code who, in British India, abets the com- 
mission of any Act’ without*and beyond British 
India which would constitute an offence if commit- 
ted in British-India”. 

The language of this section would at 
first appear to favour the applicant's con- 
tention; but s. 40 of the Indian Penal Code 
shows’ that the word “offence” used in 
8.108-A denotes only “a thing made punish- 
able by this Code.” Oertain chapters and 
sections are mentioned in s. 40 in which 
the word “offence” has a more extended 
meaning denoting things punishable under 
the Indian Penal Oode, or under any special 
or local laws. Although s. 109 of the Code 
appears within this category, s. 108 A does 
not,.and the word “offence” therefore, in 
s. 108-A. denotes au act or acts made 
punishable under the Indian Penal Oode, 
which a, child marriage celebrated outside 
British India is not. Section 6 of the 
Ohild Marriage Restraint Act must; in 
my opinion, have reference only to the 
promotion. of a marriage referred to ‘in 
8s. 4 and 5, that is to say, a marriage that 
is prohibited. AS such marriage is not 
prohibited when performed outside British 
India, the promotion of sucha marriage 
cannot be made punishable under the 
| (3) 59 B 745; 159 Ind. Oas. 933; 37 Bom LR 885; 


AIR 1935 Bom, 487; (1935) Or. Oas 1305;8R B 237; 
37 Or. LJ 241, : 
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Ohild Marriage Restraint Act itself. 
And finally, though the point is of little 
import in view of the law which renders a 
prosecution nugatory, the application of 
s. 108A of the Indian Penal Oode, is in- 
admissible in this case, as by virtue of s. 196 
of the Criminal Procedure Code, no Oourt 
can take cognizance of an offence punish- 
able under that section unless upon a 
complaint made by order of Government, 
which has not been sought in this case. 

The result is that [hold the decision 
of the District Magistrate to be correct 
and the application in revision fails. 

8. Application dismissed. 





ALLAHABAD HIGH COURT 
First Oivil Appeal No. 240 of 1934 
December 13, 1937 
Bennet, Aa. O. J. AND Ganea Nats, J. 
RAM BADAN LAL AND OTARES— 
DRzEBNDANTS— APPALLANTH 
VETSUs 


Transfer of Proper Act (IV of 1882), ss. 54, 118 


—Sale and exchange jiha 


d at ) 
jp a ca independent sales. But if the two 
transactions which purport to be two independent 
sales have been made without payment of conside- 
ration in cash and form part and parcel of the 
same transaction, they would amount to an exchange 
because apparently their consideration is nothing 
but a transfer of ownership in property by one party 
asang KA ye has been fixed does not convert 
the transaction into ome gale when it really is one 

It is not the ; i ; 
at but the nature of the consideration pad 
for the transfer which determines the nature of the 
transfor itaelf. If the consideration for the transfer 
ig not paid in cash but 18 paid by tranafer of the 
ownership of some Beebe it would be only an ex- 

ale. 
chanb eoo ea a the transaction was 
not sale. Fateh Singh v. 


one of 


Held, on facts Pirthi 


exchange ane F 
H on. 
Singh G i found that the two sale transactions, 


j independent transactions, is only 
E re S a suit for pre-emption 
does notlie. Kishen Lal v. Ram Lat (1); followed, 

F.C. A. from the decision of the Addi- 
tional Sub-Judge, Benares, dated April 27, 

934. p | 
4 Messrs. P. L. Banerji and Govind Das, 

r the Appellants. ; 

renee N. P. Asthana and Bankey Behari, 


for the Respondents, 


= 
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Ganga Nath, J.—This isa defendant's- 
appeal and arises out of a suit brought 
against them by the plaintiff-respondent for 
pre-emption of the property sold by defen- 
dants Nos. 4 and 5 to defendants Nos. 1 to 
3 under a sale deed, dated June 12, 1933. 
Rs. 7,000 was entered asthe sale consider- 
ation in the deed. The plaintiff's case. was 
that only Rs. 4,000 were paid to the vendors 
and the price had been inflafed in the sale 
deed to defeat the right of pre-emption. 
The vendees contended that subsequent 
to the purchase of the property, they became 
co-sharers in the mahal by reason of the 
deed of exchange dated July 8, 1933 and 
that the real sale consideration was Rs. 7,000. 
They also contended that the deed under 
which they purchased the property in 
dispute was not a sale deed but was a deed 
of exchange and consequently the plaintiff 
was not entitled to pre-emption. The 
learned Civil Judge has found that the real 
sale consideration is Rs. 7,000, that the 
vendees have not acquired an indefesible 
right under the deed of exchange dated 
July 8, 1933, and that the deed in suit was a 
sale deed and nota deed of exchange. The 
most important point for consideration in 


“this case is whether the deed in suitis a 


sale deed or a deed of exchange. The 
parties entered into an agreement on 
November 29 1932, under which the vendors 
were to sell their property for Rs. 7,000 to 
the vendees. The vendees paid Rs. 2,500 
to the .vendors and the balance was to be 
paid subsequently. The vendees could not 
arranage for Rs. 500 out of the balance of 
Rs. 4,500 sale consideration. The parties 
therefore agreed that in consideration of this 
sum of Rs 500, the vendees would transfer 
a grove to the vendors. The sale deed 
which is the basisof the suit was executed 
on June 12, 1933, under which the grove was 
transferred by the vendees tothe vendors 
in consideration of Rs. 500 and the vendors 
sold their property to the vendees for 
Rs. 7,000. It has been urged and has also 
heen found by the lower Oourt that the 
two transactions were separate, that they 
were two independent sales and conse- 
quently the deed in suit was not a deed 
of exchange, On behalf of the appellants, 
it has been urged that the two transactions 
formed part and parcel of ths same 
transaction and they amounted to a deed 
of exchange. 

The differance between sale and exchange 
is that sale is a transfer of ownership 
in exchange for a price paid or pro- 
mised or part paid and part promised, 
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while an exchange is a transfer of owner- 
ship of one thing for the ownership of 
another, neither thing or both things being 
money only. The otber difference is that 
under the sale the title in the property 
sold is conveyed to the vendee and in case 
of failure of consideration or dispossession 
of the vendee from the property purchased 
on account of any defect in the title of 
the vendor the vendee has a right to get 
back the sale consideration with such da- 
mages ashe might have sustained, while 
in the case of exchange the person who is 
deprived of the property given to him 
has at his option a right for the return 
of the thing given by him in exchange to 
the other party if it be still in his possession 
or in that of his legal representatives or a 
transferee from him without consideration. 
No hard and fast rule can be laid down 
as to when two transactions would amount 
toa sale or an exchange. There can be 
cases in which on the same day and at the 
same time the parties may enter into two 
independent sales. But if the two transac- 
tions which purport to be two independent 
Bales have been made without payment of 
consideration in cash and form part and 
parcel of the same transaction, they would 
amount to an exchange because apparently 
their consideration is nothing but a transfer 
of ownership in property by one party to 
the other. The terms of the sale deed it- 
self show that the two transactions relied 
on by the vendees were part and parcel of 
the same transaction and amounted to an 
exchange. The most important conditions 
in the sale deed are as follows: 

“We the first party have to sell off the proprietary» 
rights in the said samtndari for legal family neces- 
sity in the interest ofall the members of the family 
but as the second party is unable to provide in 
cash the remaining consideration money, and we 
first party, too, do not intend to be completely dis- 
connected with the said villages Kaga saa it was 
settled between the parties that we the first party 
should execute a sale deed of the proprietary rights 
in the ssid zamindaré for Rs. 6,500 (six thousand five 
hundered rupees) and also a grove (kita bagh) situate 
in the said village Pasai in favour of the second 
party, and the second party after setting of Ra 2,500, 
the advance money, should pay Rs 4,000 in cash to the 
firat party and should transfer his grove detailed 
below situate in Mouga Pasai Pargana Narwan, District 
Benares, in lieu of consideration to the first party 


whereby we the first party with our free will and. 


consent and after careful consideration and thought 
and without any coercion or force make a complete 
sale of the proprietary rights in the zamtndari in 
favour of second partyin lien of Rs. 6,500, half of 
which is Rs, 3,350, and also the saiti grove; and the 
second party make an absolute sale of the grove 
bearing number as given below owned and possessed 
by themselves to the first party. Both the parties 
agree to abide by the-following conditions: ..., 
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Second, that the full consideration of this sale deed 

been received from the vendees thus: Set off 
rapees two thousand and five hundred the advance 
money which was received by us from the first party 
through the Satta dated November 29, 1933, and 
Rs 200 have been received by us the first party, 
through pro-note dated April 16, 1932, and the re- 
maining Rs. 3,800 in cash is to be received by us 
before fhe Sub-Registrar at the time of registration 
and the grove detailed below situate in mauza Parsai 
has been transferred by the second party to the first 
party through this sale deed.” 


This will show tbat Ks. 7,000, the sale 
consideration, was paid by payment of 
Rs. 6,500 in cash and by the transfer of a 
prove for the balance, that is Rs. 500. 

he transfer of the grove was thus evidently 

in part consideration of the sale deed. 
There can thus beno doubt that there 
wasa transfer of ownership of the grove 
by the vendee in part consideration of the 
transfer of ownership of the property by 
the vendors. Though the word “sale” was 
used in connection with these transactions 
to show that they were independent of 
each other yet they were so connected with 
each other as they formed part and parcel 
of the same transaction. No cash consider- 
ation except Rs 6,500 was paid for these 
transactions. It has been urged that the 
price of the grove was fixed at Rs. 500 
and therefore the transfer of the grove was 
in consideration of the payment of Rs. 500, 
In every exchange the values of the proper- 
ties exchanged have to be ascertained and 
fixed because without doing so there can 
be no exthange. The mere fact that the 
value of the property transferred has been 
fixed does not convert the transaction into 
one of sale when it really is one of exchange, 
It is mot the name or form of the transac- 
tion but the nature of the consideration 
paid forthe transfer which determines the 
nature of the transfer itself. If the consi- 
deration for the transfer is not paid in 
cash but is paid by transfer of the ‘owner- 
ship of some property, it would be only 
an exchange and not a sale. There is 
intrinsic evidence in the eale deed which 
leaves no room fordoubt that the trans- 
action was one of exchange. The parties 
agreed: 
“Fifth, that the proprietary rights of the zamindari 
sold is free from all encumbrances and no one else 
has any right in the ake alaka these are sold free 
from all incumbrances. The veandees second party 
have puichased the properties on the assurance of 
the vendors first party, so in future if any defect is 
found in the property and also by the wrongful action 
of the first party, the vendees second party is 
dispossesad, the vendors the first party and their 
properties would be liable to pay as damages 
costs, eto., together with all consideration money 
and interest st 1 per cent. and the exchanged grove 
will be considered to have been returned, 


“as, 


€20 


If the two transactions had been quite in- 
dependent of each other, there should have 
been no condition of return of the grove. In 
case the vendees were deprived of the pro- 
perty purchased by them, there would 
certainly bea failure of consideration and 
the vendees would be entitled to recover 
Rs. 7,000 from the vendors. But in ‘case 
of sale of grove the vendees would have 
no right to claim the return of the grove 
for failure of consideration of the other 
sale. The very fact that a provision was 
made in the sale deed for the return of 
the grovein case the vendees were deprived 
ofthe property purchased by them shows 
that the grove was a part of the sale consi- 
deration with whose return the provision 
dealt. This fact by itself goes to show 
that the transaction was one of exchange 
and not of two independent sales. Besides, 
the words “exchanged grove” in the 
above provision further clearly shows that 
the parties were contemplating an ex- 
change and not two independent sales. 
We, therefore, hold that the transaction in 
question was one of exchange and not of sale. 
It being so, the plaintiff is not entitled 
to preemption. In Kishen Lal v. Ram Lal 
(1), it was held: 

“Where it was found that the two sale transac- 
tions, which appesared® as independent transactions, 


were only one transaction of exchange, a suit for pre- 
emption did not lie.” 


In Fateh Singh v Pirthi Singh (2), apart of 
the consideration given by the vendee was 
proprietary interest in land and part was cash 
consideration for the land acquired from 
the vendor. It was held that the trans- 
action was not one of sale but was one of 
exchange and the plaintiff was not entitled 
to pre-emption. It is not necessary to go 
into the question of the exchange on which 
reliance was placed by the vandees to show 
that they had become co-sharers and the 
plaintiff had no preferential right. It is 
therefore ordered that the appeal be allowed 
-with costs, the decree of the lower Court 
be set aside and the plaintiff's suit be 
dismissed with costs. 

D. Appeal allowed. 

(1) 25 A LJ 723; 103 Ind. Oas. 399; A I R 1997 All, 
694; 50 A 59. 

i) (1930) A L J 1812; 134 Ind. Oas 557; AIR 1930 
All, 486; Ind. Rul (1930) AIL 557. 
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Criminal Acquittal Appeal No. 143-6 
of 1937 í 
January 21, 1938 
Davis, J. O. AND Loso, J. 
EKMPHROR--Prossovror 
vETEUS 
PURSU MAL GERIMAL ANp ANOTHER 


— AOOUSED 

Criminal Procedure Code(Act V of 1898), ss. 177, 
180—Oonsptracy—Jurisdtction of Court where con- 
epiracy is found at one place and offence in pur- ` 
suance thereof committed at other place — Accused 
charged with conspiracy to abduct formed in 
U. P.—Allegation of further conspiracy to cheat, at - 
Sukkur—Accused not charged of thts—Two cae, jaka 
cies not alleged to be parts of one transaction—Court 
at Sukkur,tf can try offence of conspiracy formed 
outside its jurtsdiction—Criminal trial—Acqutttal— 
Appeal agatnst—Oases should be carefully consider- 
ed in all aspects before appeal is filed-—No attempt 
should be made to snatch conviction by making out 
another case—Government should be boundin argu- 
ments to grounds raised tn memorandum, 


Oonspiracy isa substantive offence in itself. It is 
not given in one of the illustrations tos 180, Oriminal 
Procedure Oode,-as one of the offences which is an 
offence because of its relation to another offence, such 
as abetment which would give the Qourt jurisdio- 
tion either where the principal offence or the connect- 
ed offence was committed, nor can it be brought 
within the meaning of the section itself. It isnot one 
of the offences named in s. 181. The gist of the 
offence of conspiracy lies not in doingthat actor 
effecting the purpose for which the conspiracy is 
formed nor in attempting to do any of the acts nor 
in inducing others to dothem, but in the forming of 
the scheme of agreement between the parties. Oon- 
spiracy isegenerally a matter of inference deducted 
from cartain criminal acts of the parties accused, done 
in pursuance of an apparent criminal purpose com- 
mon between them. In certain cases ıt may therefore 
be difficult for the Courts to decide whether a parti- 
cular agreement.which forms the basis of a criminal 
Charge was made or concluded at a particular time 
or at a particular place. Butit does not follow- 
therefrom that the scope of the conspiracy would 
determine the place where the conspiracy or part of 
it occurred Ib is not the act dons in pursuance of 
the conspiracy but the place where the conspiracy 
was formed or made which determines the jurisdic- 
tion of the Court and it has been consistently held 
that in an indictment for conspiracy the venue 
should be laid where the conspiracy was and not 
whee the result of such conspiracy was put in exe-- 
cution. [p. 622, col. 2; p 623, col. LÌ 

Five accused persons were tried by the Sessions 
J adge of Sukkur of offances unders 120-B, conspiracy, 
under s. 366, kidnapping, and s 420, cheating. It was 
not alleged in the charge thatthe conspiracy to abduct 
and the abduction was made in Sukkur where all the 
five accused live The criminal conspiracy was formed,’ 
that is tosay, the offence was committed outside the 
Province of Sind and outside the jurisdiction of the 
Sukkur Oourt somewhere in the United Provinces. 
It was also alleged that there was a further con- 
spiracy of cheating entered into at Sukkur but the 
accused were not charged with this second or further 
conspiracy at all. It was not the case of the prose- 
cution that the two conspiracies were part of ong 
transaction ; "E en > 


t 
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Held, that upon the facts of the case and the charges 
as framed, s. 177, Oriminal Precedure Code, applied 
and the Court at Sukkur had no jurisdiction to try 
the offence of conspiracy committed outeide ite juris- 
diction. [p. 624, col. 1.] 

It is not properin an appeal against an acquittal 
for Government to attempt to snatch & conviction by 
making out another case against the accused 
appeal EPO an acquittal isa serious matter. The 

ty ofa person once acquitted is again to be put 
in jeopardy, and the cases, in which an appeal sgainst 
an acquittal is to be made, should be carefully con- 
sidered in all theiraspects before the appeal is filed, 
and Government should be bound in argumentand 
should consider themselves bound in argument to 
the grounds raised in the memorandum of appeal. 
Queen-Empress v. Kartgowda (14), referred to. [p. 
624, col. 2.) 

Or. Acq. A. against the order of the 
Sessions Judge, Sukkur, dated February 27, 
1937. 

Mr, P. S. Shahant, for Accused No. I. 

Mr. Mangharam Ailmal, for Accused 
No. 2. ° 5 


Davis, J. C.—Hive accused persons were 
tried by the Sessions Judge of Sukkur of 
Offences unders. 120-B, conspiracy, under 
s. 366, kidnapping, and s. 420, cheating. 
All were acquitted onthe charge of con- 
spiracy asthe Court held that the offence 
of conspiracy was completed outside its 
jurisdiction, and that-tthere was no offence 
of abduction commitied because the young 
woman in this case was not abducted, sohe 
acquitted all the five accused on these two 
charges. On the charge of cheating he 


acquitted the woman accused, the wife of - 


Dhooji, because he was of the opinion that 
Bhe merely lived with her husband, 
accused No. 2, in his house but he convicted 
the husband Dhocji. He also convicted one 


‘Parumal; accused No. 4, but acquitted Pursh 


and Thakn, accused Nos.1 and 5, and it is 
against the acquittal of these two accused cn 
the charges of conspiracy and cheating that 
Government has appealed. 

Accused Dhooji and Parumal appealed to 


- this Court against their conviction on the 


charge of cheating and their appeals were 
dismissed. It is not clear to us why if 
Government considered it proper to appeal 
against the acquittal of the two accused 
Pursa and Thaku, they did not appeal 


- against the acquittal of their two fellow 


conspirators Dhvooji and ‘Parumal of the 
charge of conspiracy. We think, however, 
the appeal of Government against the 


-acquittals of these two accused Puisu and 


Thaku should be dismissed» The case for 
the prosecution was that the five accused 
with three others, two. women, Musammat 
Neepali and Musammat Parpati, and a man 
Lal Bahadur not -before the -Oourt, entered 
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into a criminal conspiracy about the month 
of March 1936, to abduct women so that 
they may be compelled to marry against 
their will and to cheat by deceiving persons 
into marrying the abducted women and 
to pay money for them, and that in pur- 
suance of this conspiracy, they abducted 
Musammat Saraswati from Chamti in Gonda 
District cn or about April 5, 1936, and 
compelled herto marry Sugnomal against 
her will at Sukkur on May 1,1936, and on 
the same day cheated Sugnomal by deceiv- 
ing him by falsely representing that Saras- 
wati was a widow without relations, which 
she was not, and thus induced him to marry 
Saraswati und pay them Rs.4:5. Thisis 
the case for the prosecution as state in the 
amended charge, for the Sessions Judge of 
Sukkur amended the charge as framed by 
the Committing Magistrate. 

Now conspiracy is a substantive offence 
in itself. It is not given in one of the illus- 
trations to s. 180, Oriminal Procedure Code, 
as one of the offences which is an offence 
because of its relation to another offence, 
such as abetment which would give the 
Oourt jurisdiction either where the principal 
offence or the connected offence was come 
mitted, nor canit be brought within the 
meaning of the section itself. It is not one 
of the offences named in s. 181. Itis not 
alleged in the charge that the conspiracy 
to abduct and the abduction was made in 
Sukkur where all the five accused live. 
Clearly the criminal conspiracy was formed, 
that is to suy, the offence was committed out- 
side the Province of Sind and outside the 
jurisdiction of the Sukkur Court, whether 
in Oawnpore or in some other place in 
another Province does not matter. The 
three persons most closely connected with 


the conspiracy, Musammat Neepali, Musam- 


mat Parpati and Lal Bahadur were not 
before -the Court. Indeed, Government in 
their memorandum of appeal seem to rely 
not upon the conspiracy made outside the 
jurisdiction but upon another conspiracy 
made in Sukkur. In para.4in the memo- 
randum it is stated that the conspiracy of 
cheating could only have taken place in 
Sukkur or in Shikarpur, and in para. 5 it 
is complained that the Judge did -not apply 
his mind tothe question whether the accused 
did not enter into afurther conspiracy at 
Sukkur; but the accused were not charged 
with this second or further conspiracy at 
all and we cannot-say that a Judge is wrong 
because when the accused are charged 
with one conspiracy at one place, he does 
pot convict them of another conspiracy at 
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another place. We think the complaint 
In this case should be directed not against 
the Judge but those responsible for the 
conduct of the prcsecution at Sukkur. 

From para. 9 of the memorandum of 
appeal, the Advocate-General appears to be 
of the opinion that a novel and important 
question of jurisdiction is raised in this 
appeal. But the point is not novel. The 
learned Advocate-General could assist us 
in his argument only by reference to a 
decision of the Punjab Ohief Court in a 
single Judge judgment reported in an 
unauthorized law report, the case in 
Gurdit Singh v. Emperor, 18 Or. L., 
J. 847 (|), mentioned on p. 456 
of Mitra’s Criminal Procedure Oode, 
Edition 8. That case, however, was decided 
on different facts and a different section, 
and can be of no assistance in this case, 
and the learned Advocate General could, we 
think, have more profitably referred to the 
case mentioned by the Sessions Judge in 
his judgment, a case of this Ccurt—and 
reported in Gokaldas Amarsee v. Emperor, 
148 Ind. Oas 135 (2), at p. 136“ and also 
reported in Gokaldas Amarsee v. Emperor 
(2). In that case the learned Additional 
Judicial Commisagioner whose order was set 
aside in revision fell into precisely that 
error into which the learned Advocate- 
General invites us to fall. The learned 
Additional Judicial Commissioner said: 
“The scope of the conspiracy would, in my 
opinion, determine the place where the 
conspiracy or any part of, it ocaurred”; but 
the Court was of the opinion that there was 
no warrant for this proposition. i 


The Court said : 

“The definition of conspiracy as given by Wiles, J. 
at p. 317 in the very case referred to by the learned 
Additional Judicial Oommissioner, (Denis Dowling) 
Mulcahy v. Queen-Empress (3), 18 with all respect 
to the learned Additional Judicial Commussioner, a 
complete answer to the reasoning adopted by him, 
The definition is as follows: 

“A conspiracy consists not merely in the intention 
of two or more, but in the agreement of two or more 
to do an anlawful act, or to do a lawful act by 
unlawful means. So long as a design rests in in- 
tention only, it is mot indicatable. When two or 
more agree to carry it into effect, the very plot is an 
act in itself, and the act of each of the parties 
promise against PI acius contra actum capable 
of being enforced, 1f lawful, is punishable 1f fora 
criminal object or tor the use of criminal means.” 

This definition forms the foundation of 


(1) 27 P R1917 Cr; 41 Ind. Oas. 671; AI R 1917 
Lah. 303; 18 Cr. L J 847,36 P W R 1917 Cr, 
(2) 27 8 L R 398; 148 Ind. Oas. 135; AIR 1938 


Sind 383; (1933) Or, Oas. 1180; 85 Cr. L J 585;6 RS 


__ (3) (1886) L R 3 H L 306. 
"Page of 148 Ind, Oas.—|&d.] 
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s. 120-4, Penal Oode. The gist of the 


offence of conspiracy lies not in doing 
that act or effecting the purpose.for which 


. the conspiracy is formed nor in attempting 


to do any of the acts nor in inducing others 
to do them, but in the forming of the 
scheme of agreement between the parties; 
Domina Regina v. Best & Go. (4), Hex V. 
John Spragg and Mary Elizebeth Spragg (5) 
and O'Connel v. Reg (6). It ig no doubt 
true that sometimes it is difficult to ascertain 
the point of time when the alleged agree» 
ment is said to have been made, that is to 
say, the point at which a combination of 
several persons for a common object 
becomes unlawful. But the factum of the 
criminal agreement should not be cons 
founded with its proof. So far as proof 
goes, as Said by Gross, J. in Rex v. Brisac 
(7), at pe 171* ; 

‘“Qonspiracy is generally a matter of inference 
deducted from certain criminal’ acts of the parties 
accused done in pursuance of an apparent criminal 
purpose common between them.” 

In certain casesit may therefore be diff- 
cult for the Courts to decide whether a 
particular agreement which forms the basis 
of a criminal charge was made or concluded 
at a particular time or at a particular 
place. Butit-does not follow therefrom that 
the scope of the conspiracy would determine 
the place where the conspiracy or part of 
it occurred.” It is also difficult to appre- 
ciate the sense in which the learned Addi- 
tional Judicial Commissioner has used the 
expression “any part” of the conspiracy 
occurring in one place and any other part 
of it occurring in another place. The learn- 


“ed Additional Judicial Commissioner has 


further said : 

“A conspiracy may be a continuoas offence. Ita 
duration may depend on the achievement of its ob- 
ject After forming a common intention with regard 
to the main purpose details may be left to be settled 
as and when they arise. The conspirators may 
think and act in concert during the attainment of 
their purpose. This continuous activity which may 
be characterised as conspiracy may be coterminous 
with the commission of a crime. Thus where the 
conspiracy is a scheme to do certain acts towards an 
offence (as in this case) forthe purpose of cheating 
then whatever any such act may be, if it is done by 
any of the conspirators in furthe1ance of the scheme, 
that act would decide the jurisdiction to try the 
offence of conspiracy.” 

Again with all respect there is, we think, 
no warrant for either of the above propo» 


sitions : 


(4) (1800) 1 Bast 462. 
(5) (1760) 2 Burr. 993; 97 E R 669. 
© ABW CL & F 155, 1 Cox. O 0413; 8E R 


“@ (1803) 4 East 164; TRR 551. 
*Page of (1803) t Hast~, & L] 
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“Tt 18 not the act done in pursuance of the cons- 
piracy but the place where the conspiracy was 
found or made which determine the jurisdiction of 
the Court and it has been consistently held that 
in an indictment for conspiracy, the value should be 
laid where the conspiracy was and not where the 
-result of such conspiracy was put in execution: 
t Russell on Crime and Misdemeanonrs, Edu. 8, p. 185." 

There are, however, two judgments of this 
Court in the Sind Law Reporter to which 
we would invite the attention of the learned 
Advccate-General: the one Kishanchand 
v. Emperor (8) and the other Emperor vV. 
Chandtram (3). In both those cases stress 
is laid on the fact that the conspiracy itself 
is & Substantive offence, and the acts done 
in pursuance of the conspiracy are evidence 
of that conspiracy. The offence is the con- 
spiracy. In Emperor v. Chandtram (9), 
Kennedy, J. C. said at p. 142* : 

“Tt must be remembered that conspiracy is a sub- 
stantive offence and has nothing todo with abetment. 
It is to be remembered also that though an overt 
act may be apea ang in the charge, yet this 18 not 
(except when tbe end of the conspiracy is not to 
commit an offence) necessary. In any case the overt 
act or acts is or are introduced not as partially con- 
stituting the offence but as giving information and 
example as to what the conspiracy was. Nor isthere 
any limit to the number of overt acts which can be 
given inthe charge. The accused is not charged with 
committing them but with committing the offence 
of conspiracy in the course of which these events 
took place. It is thusclear thatit may be speci- 
fied in a charge that a certain act has been com- 
mitted which could not possibly be committed b 
one of the alleged conspirators, nevertheless 
conspirator may be guilty of that conspiracy in the 
course of which such act was committed. Thus Lady 
Rochford might well have been charged with con- 
piracy to commit high treason in connection with the 
seductionof Apps Boleyn, 

Again, it is not by any means necessary that each 
conspirator should be awara of all the acts done by 


each of the conspirators in the course of the conspi-" 


racy. This necessarily follows from what has been 
said above, His offence isthe conspiracy. The acts 
done by any of the conspirators in furtherance of 
the purpose of the conspiracy are merely indications 
of what the object of the conspiracy was." 

“What is necessary, however, is that there should 
be one conspiracy and not a series of conspiracies 
und criminal acts unconnected by unity of inten- 
tion. It is quite poseible that the same gang may 
commit conspiracy after conspiracy, all of the same 
nature yet actually unrelated. Again if is quite pos- 
sible that there may be aband of conspirators wurk- 
ing fora common criminal end, and that for the pur- 
pose of that conspiracy they may find it necessary to 
procure the doing of unlawful acts by persons who 
are not members of the conspiracy. ln that case, if 
the persons so seduced into unlawful acts are not 
awaie of the conspiracy, the fact that they do unlaw- 
ful acts does not make them members. Thus left it 
is supposed thata gang of men conspire to murder 
aome ons and to that end borrow a gup from a license- 


(8) 278 L R 18; 92 Ind. Oas, 419, AI R 1926 Sind 
171; 20 Cr. L J 248 


(8) 208 LR 140; 92 Ind. Cas. 463; A I R 1926 Sind 
174; 37 Or. L J 288. 
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holder, who thus commits the offence of parting with 
his gun contrary to his license, but who imagines 
that the ee have borrowed the gun for 
shikar ; that not make the license holder a con- 
aspirator.” 

It might be that in certain cases the pro- 
secution could rely on a series of connected 
conspiracies so as to bring the charge with- 
in the provisions of s. 239 (d), Oriminal Pro- 
cedure Code, or on the argument that a 
conspiracy and acts done pursuance thereof 
are all parts of one transaction so as to 
bring the case within that section, and on 
the class of cases illustrated by Emperor v. 
Datto Hanmant (10), Maunga Bat Chit v. 
Emp2ror(11) and Dur Mahomed v. Emperor 
(12), at p. 132*. Butit was never the cage 
of ihe prosecution that these two conspi- 
racies were part of one transaction, nor was 
it the case of the prosecution, nor was it 
argued before us, that the Sukkur Court 
had jurisdiction because the conspiracy in 
the United Provinces and the acts of cheat- 
ing in Sukkur or Shikarpur were parts of 
the same transaction. The question of the 
territorial jurisdiction of the Oourts dealt 
with in Oh. XV, Oriminal Procedure Code, 
would then have to be argued and conei- 
dered. Nor do the provisions of s. 181, 
Criminal Procedure Oode, which in the case 
of kidnapping or abduction give jurisdic- 
tion to several Courts be of any help to 
Government in this appeal. 

In the memorandum of appeal the fur- 
ther conspiracy at Sukkur is emphasized 
and the Sukkur Court's jurisdiction in 
consequence is stressed. But the answer to 
those arguments is that the accused were 
not charged with a conspiracy at Sukkur. 
They might well have bean so charged and 
convicted, if the prosecution at Sukkur had 
not been mishandled, but they were not go 
charged. Nor is the case of Government 
as set out in the memorandum of appeal 
based upon a. 239, Orimial Procedure Oode, 
nor did the learned Advocate-General refer 
to one case based on that section. We are 
not prepared in an appeal against an acquit- 
tal of a charge of one conspirucy in the 
United Provinces to convict the accused 
of another conspiracy at Sukkur, or to 
allow a case to be argued on grounds other 
than those set oul in the memorandum of 
appeal. Moreover, as the evidence of the 

(10) 30 B 49, 7 Bom, |L R633; 2 Or. L J 578. 

(11) 7 R881; 123 Ind. Oas. 273: A I R 1930 Rang. 
114; (1930) Or. Oas. 402; 31 Or. L J 337; Ind. Rul. 
(1930) Rang. 145. 


(J2) 289 LR 119; 151 Ind. Cas, 494; A IR 1934 
Sind 67; (1¥84) Or. Ons. 688; 35 Or. LJ 1537,7 R 
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charge of conspiracy to cheat is the cheat- 
ing of Sugnomal, and no Court would give 

-consecutive ‘sentences for the conspiracy 
and the cheating, the acquittal “on the 
charge of conspiracy to cheat is in this case 
of no practical importance. Moreover, we 
would point out that the worst aspect of 
these cases is not the offence of cheating, 
but the offence of kidnapping or abduction, 
but the learned Judge has found quite 
rightly that in this case there was no 
abduction, for the woman was over the 
statutory age;she wasa married woman, 
a bad character and a willing agent, while 
Sugnomal, the middle aged bania, who so 
eagerly and so imprudently married this 
woman in circumstances almost bound to 
excite suspicion, is deserving of little sym- 
pathy. 

We think, therefore, that on the facts of 
this case, and on the charge as framed, the 
Judge was perfectly justified in applying to 
the charge of the substantive offence of 
conspiracy, the simple provision of s. 117, 
Criminal Procedure Code, and to acquit the 
accused on this charge. The appeal on this 
harge must clearly fail. On the charge 
of the substantive offence of cheating, the 
Iéarned Advocate-General does not press 
the charge against Thaku, accused No. 5, 
but he presses the charge against accused 
Pursu, and he relies mainly on what he 
describes as an error of the learned Judge 
in confusing Thaku and Pursu in his 
judgment and stating that Sugnomal did 
not implicate Pursa in his application 
Ex. 20. It is true the learned Judge's words 
invite some arguments because reference to 
Ex. 20 will show that Sugnomal names 
Pursu as a trafficker in women and as an 
accomplice. But when the learned Judge 
uses the word ‘implicates,’ he means, we 
think, implicated in the offence of cheating, 
as a ‘principal in the offence and not as 
an abettior or an accomplice. We think, in 
deciding to convict some and acquit others, 
be has drawn the line broadly between 
those whoexecuted the deed and as such 
can be deemed to have been a party to the 
actual misrepresentations and those who 
took some lesser part, whether by attesting 
or otherwise. We cannot say, on the evi- 


dence before us; that the learned Judge was_ 


wrong. He had before him some Very un- 
gatisfactory witnesses. Khanu and Jhaman, 
the go betweens, appear to have been ac- 
complices. Lekha was a partner with 
Jhaman. Pewandbai apparently was anxious 
to get her simple and middle aged unmarri- 
ed brother married, ‘The learned J Judge 
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appears to have been impressed by the 
simplicity of Sugnomal, the dape, but not 
to the extent of convicting all whom 
Sugnomal implicates. He states: 

“Sugno no doubt implicates Thaku and Pursn, too, 
in his evidence, but they ‘are not implicated by him 
in the application nor havé executed the deed; 
Thaku did not even attest it" —~ 

The learned Judge had, therefore, clearly 
in his mind the fact that Pursu attested the 
deed but he acquits him. When we turn 
to Sugoo’s evidence we find a general in- 
dictment of all the accused. For instance, 
he says: “Pursu, Paru and a Punjabi asked 
her ifshe would marry”. They uppear to 
have spoken in chorus. Then “Pursu and 
Paru said that the girl was the daughter of 
Umrah and that her husband was dead and 
so I should be at ease’. This was a duet. 
Sugno also says: “I did not hear the deed 
completely but Khanu assured me that it 
was all pukka business”. It is clearly 
impossible to place great reliance upon a 


-witness such as Sugno and we think the 


Judge was right when he convicted only 
those whose signatures as the executants of 
the deed corroborated the evidence of Sug- 
nomal. In the course of his arguments, the 
learned Advocate General said that if Pursu 
could not be convicted of the offence of 
cheating, he could have been convicted of 
abetment of the, offence. There is at least 
the authority of the Bombay High Oourt in 
Empergr v. Raghya Naghya (13), that an 
accused charged with the substantive offence 
cannot be convicted of the abetment -of that 
offence. We do not wish to commit our- 
selves tothe statement that in no case can 
an accused charged with the principal 
offence be convicted of abetment on the 
same -charge, because while “attempt” is 
specifically mentioned ins 238; Oriminal 
Procedure Oode, “abetment” is not. Bat 
we dosay that it is not proper in an appeal 
against an acquittal for Government to 
attempt to snatch a conviction by making 
out another case against the accused. We 
think that an appeal against an acquittal is 
a serious Matter. The liberty of a person 
once acquitted is again to- be put in 
jeopardy, and we think we are justitied in 
asking that cases, in which an appeal-agatast 
an acquittal is to be made, should be 
carefully considered in all their aspects 
before the appeal is filed, and that Govern- 
ment ai be bound in argument and 
should consider themselves bound in argu- 
ment to the grounds raised in the memoran- 


(18) A IR 1#34 Bom 438; Bi ane: Oas. 959; 25 Or, 
L J 1135; 28 Bom L R 823. 
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-dum of appeal. In Queen-Empress v. Kari- 
gowda (14), the High Court of Bombay re- 
to consider the question whether a 
charge under s. 211, Indian Penal Ocde, 
was or was not maintainable as no objec- 
a was urged on that point. Jardine, J. 
said : ; j 
“At the same time it seems to me that it would 
not be proper fér this Court to consider the appeal. 


on grounds not contained in the objections urged on 
behalf of Government.” 


There is no hint or suggestion in the’ 
memorandum of appeal that the accused 
should have been.convicted of the abetment 
of the offence of cheating, Abetment and 
conspiracy are two quite different offences. 
We refuse, therefore, to consider a case of 
abetment now. We think, therefore, the 
judgment of the Sessions Judge was elearly 
right on all the points on which Govern- 
ment have raised objection, and we dismiss 
this appeal accordingly. 

5. Appeal: dismissed. 

(14) 19 B 51. 


MADRAS HIGH COURT 
Oivil Revision Petition No. 1169 of 1935 
August 6, 1937 
Laaos, O. J. 
O.8. MAHADEVA JTYER— P ATITIONER 


: l versus 
MUNICIPAL OOUNGCIL, MASULIPATAM 
~~RBS8PONDENT l 
Madras District Municipalities Act (V of 1820 as 
amended in 1930), s. 93, Sch. IV, r. 17—Patitioner 


appointed District Judge on April 1, with head- . 


riers at Masulipatam—He residing there up- ta 
-May4, when -Oourt closed for vacation and then 
going on leave never to return though he remained 
District Judge till July 31—Leave prefixed “to 
“wacation—He doing administrative acts during 
vacation—Whether he had office during such period 
-within meaning.of r.17,. Sch. 4—Whether can be held 
itable to pay tas under 3. 93. 

The petitioner was appointed the District Judge 
with head-quarters at Masulipatam on April 1, 1931. 
The Oourt closed for the vacation on May 4, 1931, 
and the petitioner left Masulipatam never to return, 
although he remained the Distiict Judge untal July 
31, 1931, when he retired. The Court re-opened after 
the vacation on July 6, 1931. On April 2z, 1931, that 
is before the Court -closed forthe vacation, the 
Government granted tothe petitioner leave from 
te to July 30 with permission to prefix the period 
of the vacation. The petitioner waa actually in 
Masulipatam from April I, 1931, to May4, 1931, and 
therefore wasnot there for a period of 60 days. 
-During the period ofleave he did some administra- 
tive acts. The Musalipatam Munisipality held him 
liable for the protession tax under s, Y3, Madras Dis- 
e at although the District Judge was holdi 
the office during the period of bla it did not 
follow that he had giall got an office within-meaning 
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of r. 17, Sah. 4, Madras District Municipalities 
Act, He was bound to perform the administrative 
acts which required no office so far as he was 
concerned, The Madras District Municipalities 
Act in this respect is a taxing statute, and must 
be construed strictly. The District Judge did not 
thin the purview of s. 93 and could not be 


come Wi 
held liable. Ohairman, Ongole Municipality v. 


Mounsey (1), Henry Moberly v. Municipal Council of 
Ouddalore(2) and Hammtck v. President, Madras 
Municipal Commission (3), relied on. 

O. R. P. from the decree of the Dis- 
trict Munsif, Masulipatam, in 8. O. 8. 
No. 850 of 1934. 

Mr. R. Swaminatha Iyer, for the Peti- 
tioner. - | 

Mr. V. Govindarajachan, for the Res 
pondent. 

Order.—This petition raises the question 
whether the petitioner who in 1931 was 
the District Judge of Kistna with head- 
quarters at Masulipatam is liable to the 
Municipal Council of Masulipatam in the 
sum of Rs. 93-100 by way of profession 
tax. The petitioner was appointed the 
District Judge of Kistna on April 1, 1931. 
The Court ‘closed for the vacation on May 
4, 1931, and the petitioner left Masuli- 
patam never to return, although he re- 
mained. the District Judge of Kistua until 
July 31,- 1931, when he retired. The 
‘Court’ re-opened after the vacation on July 
6, 1931. On, April 22, 1931, that is 
-before the Court. closed for the vacation, 
‘the: Government of -Madras granted bo the 
petitioner “leave “on “average pay -from July 
6, to July 30, with permission to pre- 
fix- the period of the vacation. - By the 
game -order the Government appointed an 
Additional - Sessions -Judge with head- 
quarters- at Ellore in order that criminal 
cases could be dealt with in the meantime. 
The petitioner was actually-in- Masalipatam 
from April 1, 1931, to May 4, 1931, and 
therefore was-not there for a period of 
60 days.-Section 93; Madras District Munici- 
.palities -Act, 1920, as amended by the Act 
of- 1930, states that. if the Council by a 
resolution’ determines that a profession tax 
shall -be levied- (and this resolution has 
been passed), every person who in-any half- 
year (a) exercises a profession, art,. or 


. Calling or transacts business or holds any 


appointment, public -or private (+) within 
-the Municipality for not leas than 60.days 


-jn the aggregate, or (si) without the Muni- 


cipality but who resides in the Munici- 
.pality -for not less -than 60 days in the 
aggregate, or (b) resides in the Munici- 
palty for not less than 60 days in the 
aggregate. and is in.receipt:of any pension 
or income from investments, shall pay .a 


626 MAHADEVA 1YBE v. MUNIOIPAL O0UNOIL, MASULIPaTAM (MADR.) 17510 


half-yearly tax assessed in accordance with the annual recess, and during that period,’ 
the rules in Sch. 4 of the Act. had done some administrative but no judi- 

The question to be decided is whether cial work, and it was held that he was not. 
the petitioner held his appointment within liable to payment of profession «tax to the 
the meaning of the section forthe period Cuddalore Municipality. It was said that 
Tequisite to make him chargeable. The he must be deemed to have hald his office 
District Munsif has held that the peti- of District Judge within the Kodaikanal, 
tioner does come within the section and Municipality, where he spent his vacation 
relies for this decision on r. 17 of the and not at Cuddalore. The case in: 
Rules to be found in Sch.4 to the Act. Hammick v. President, Madras Municipal, 
Rule 17 says that a person shall be deemed Commission (3), was under the Oity of 
to have exercised a profession, art or Madras Municipal Act. The Inspector- 
calling or held an appointment within a General of Police, whose official place of busi- 
Municipality if he has an office or place~ ness was in Madras wenton tour, and during 
of business within such Municipality. The his absence, the Assistant Inspector General 
learned District Munsif was of the opinion of Police in Madras signed letters for him. 
that.the petitioner had an office within It was decided that in these circumstances 
the Municipal area notwithstanding that he was not liable to the profession tax 
he was on leave. Before discussing the under the Oity Act, ashe was not holding 
coriectness of this decision, I would refer the office in Madras within the meaning of 
ra a decisions, two of which refer to the statute. 

e Madras District Municipalities Act of Section 93, Madras District Municipali- 
ena ree to ng City z peal ties Act of 1920, as amended by the Act of 
of tho dormer Act ogame year, Nection 3? 1930, has been differently arranged, but the 

Olt the Me A paka af oe re arrangement in my Opinion does not 

Pp ouncil notify under sa, 50 < tn 
that a tar on arte, professions, trades and callings, ter the section and the authorities to 


and on ofhces or appointments shall be levied, which 1 have just referred, would have 
every person who, within the Municipality exer- application if the matter rested there. 
cise, after the date specified in the said notifca- 


tion, any one or moye of the arts, professions, Rule 17 of the Statutory Rules does, how- 
trades, or callings, or holds any one or more of @YOD make a difference. Under that rule 


the offices or appointments, specified in Sch, A, & person is to be deemed to hold an office 
shall be subject to the provisions of s. £9,payin within a Municipality if he has an office 
Tespsot thereof the sum specified in the said eche- 


within the Municipality andit matters not 
oar peer aa of the class in which whether he goes outside or remains inside 
The City of Madras Municipal’ the Municipal limits. Therefore what 
> uy of a Municipal Act, 1894, I haye to decide in this case is whether 
was to the same effect. wMONs the petitioner must be deemed to have had 
Ongole Municipality v.-Mounsey (1), it- an office in Masulipatam from May 4, 
was held that an officer, whose head- °493) to the end of July of that year. It is 
quarters are within a Municipality, does not quite clear that he was holding the. office 
ipso facto exercise his profession or hold f the District Judge during this period, 
puch office. or appcintment within the put it does not necessarily tollow that he 
Municipality so as to render himself liable had still got an office. Lhe Court room 
for the Payment of profession tax. Accord- jas still there and so was the office room 
ingly, an officer who was not personally attached to it, but can that room be 
present at his head-quarters in the course regarded as a piace of business or an office 
$ ae for a e = Hen Wing sa of the petitioner ? I consider that it cannot. 
ali-year was not liable for the tax, The The petitioner left Masulipatam on May 
reason for the decision was that it wasan 4 1931, never to return again. He knew 
essential condition of liability that the © Lal he wab retiring at the end of July, and 
profession should be exercised within before he lett, he had arranged for leave to 
Municipal limits, In Henry Moberly Vv. be granted tohim for the period between 
Municipal Council of Cuddalore (2), it was the end ot the vacation and the date on 
found that a District Judge whose usual which he was leaving the service. Under 
Place of business was within the Munici- y 72 of the fundamental Rules, he 
pality of Cuddalore had resided for sixty coula not return to Masulipatam to act as 
days within another Municipality during - District Judge even if he wanted to, before 
(1) 17 M 453. the expiration of the period of the leave, 
(3) 38 Me 879; 23 Ind. Cas, 398; A IR1915 Mad. ` 


(3) 33 145. 
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Without the express sanction of the Govern- 
ment. His work had finished and he was 
allowed to spend the remaining days of his 
service elsewhere. I am asked to hold 
that he had an office because he passed an 
order appointing a record-keeper and other 
. junior officials after he had left Masuli- 
patam. These were administrative acts 
which he wase bound to perform and which 
required no office so far as he was con- 
cerned. The Madras District Municipali- 
ties Act in this respect is a taxing statute, 
and must be constiued strictly. Before the 
petitioner can be made liable to the tax 
imposed upon him, it must be clearly shown 
that he comes within the four corners of 
the section. Iam of opinion that on a true 
construction of the section, he is not within 
its purview. For these reasons, the 
petitioners succeed and his petition must be 
allowed with cosis throughout. 
N85, Petition allowed. 


NA e a e 


LAHORE HIGH COURT 
Qivil Reference No. 7 ot 1937 
April 28, 1937 
CoLtpstegam AND Din MOHAMMAD, JJ. - 
BANK} BEHARI LAL-—PBTITIONgR 
VETSUS — | 
COMMISSIONER or INCOME TAX, 
PUNJAB, NORTH-WESI! FRONTIER AND 
. DELHI PROVINOKS— RESPONDENT 
Income Tax Act (XI of 1992), sa. 7 (1), 18 (3), 60 
(2)—Assessee, a Government servant requesting head 
of office togwe his February salary on April l, 
instead of March 1—Head of office drawing salary im 
. March but payang st to assessee on April l- Head of 
Office, tf held satary tn trust ur batiment—Salary 


drawn in March but pasa tn April, if could be in-° 


cluded in assessment year. 

Upon a true coustauction of s. 7 (l) read with 
6. lö (2), Income Tax Aci, salary 18 not assessable 
to 1ncome-tax until 15 has been paid to and received 
by the employee, the scheme of thé Act being to 

ray income-tax not upon potential but actual pro- 


Where upon the request of the assessee, a Govern- 
ment servant, the hesa of the office diew his salary 
tor the month ot Febiuary in March aud paid it to 
the assessee on April i, instead ot March i, and the 
Income-tax Officer included this salary for February 
in the year's assessment on the giound that as -b 
was drawn in Maroh ıt mist be 1egarded as hav- 
ing been paid m that month it being held by 
the head ot the ulhes in trust or bailment for the 
assesses : 

Heid, that the head of the office in the cheum- 
stances ofthis case could not beregarded as & 
balee or trustee. The obhgation to payu certain 
~ stun of money to the assesece could por make him a 
balee, for bailment can be ot specric property only. 

was Clearly not acting us the assessee's agent in 
drawing the salary for Iebiuaiy, tor he had not 
been authorized by the apsessee either to draw the 
: February salary in March orto keep ıt on the as- 
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sesseo's behalf, and if the view taken by the 
Income-tax Authorities that the salary was in law 
paid when it was drawn be correct, he was acting 
lin a manner prejudicial to the assessee, That in- 
come-tax was to be assessed upon salary with refer- 
ence to the time at which it was actually received by 
the employes seemed clear from the provisions of s. 18 
(2) and s760(2) of the Act. The salary in question, 
therefore, could not be included in the year of 
assessment. Oommisstoner of Income-tax, Burma v. 
Bombay Burma Trading Corporation, Ltd. (2), relied 
on, l 

O. Ref. made by the Commissioner of 
Income tax, Punjab, NorthWest Frontier 
Tr Delhi Provinces, dated February 11, 
1937. 

Mr. Bhagwat Dayal, for the Petitioner. 

Mr. S. M. Sikri for Mr. J. N. Aggarwal, 
for the Respondent. 

Coldstream, J.—This is a reference 
made to this Oourt by the Commissioner of 
Income tax, Punjab, North West Frontier 
and Delhi Provinces under s. 66 (2), In- 


come Tax Act of 1922, arising out of the 


assessment to income-tax of a Government 
servant. The circumstances stated by the 
Commissioner are as follows: The assessee 
is an Assistant Superintendent in the office 
of the Auditor-General. His monthly pay 
during 1934-35 (assessable for 1935-46 as- 
sessment) was Rs. 427-80. His pay for 
the 12 months would accordingly amount to 


“Rs, 5,180 chargeable at’ nine pies per 


rupee plus 25 percent. If, however, his 
February pay, normally payable in March, 
were deferred to 1935-36, his salary in 
1934-35 would be taxable at the rate of 
six pies plus 25 per cent. and the remain- 


- ing Rs. 428 would be taxable at whatever 
Yate was found appropriate to the 1936-37 


assessment which in ordinary expectation 
would be nine pies plus one-sixth. In May 
1432 the agsessee made a return including 
his salary tor March 1934 (paid normally 
in April) to January 1935 accompanied by 
a letter submitted through the head of his 
ofbce who noted on it that pay for February 
1935 was ‘disbursed to him’ on April 1, 
1935. Assessment was made originally on 
the basis of that return. Meanwnile the 
Income-tax Officer, under instructions from 
the Commissioner, served notice on the 
assessee ior inclasion ot the salary for 
February. In his reply the assessee stated 
thatin aletter dated February 5, he had 
asked the head of tne office to pay him his 
February salary on April l, instead of on 


Maren 1, 1935, and that the head of his 


ofüce had complied with his request. The 
letter of February 5 ran: 

“I beg to request that my pay for the month of 
February 1935 may kindly be paid to moon April 1, 
1985, instead of on Maroh 1, 1935. By doing 49 


a 


$ 
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my total income for the financial year ending on 
March 31, 1935, will be less than Rs. 5,000 and I will 
be assessed do income tax at the rate of six pies per 
rupee instead of nine pies per rupee.” 

The assessee’s salary was drawn by the 
head of his office either on March 21 or 
27 The Income-tax Officer included the 
salary for February in thé year’s assess- 
ment on tke ground that as it was 
drawn in Marach, it must be regarded as 
having been paid in that month, because 
it was held by the head of the office in 
trust for the assessee until it was actually 
received by the latter. The assessee 
appealed pointing out that under Art. 70, 
Civil Account Code, the head of the office 
is reeponsible to Government for pay 
drawn by him until he has paid it to the 
poe entitled to receive it and obtained 

is receipt, that in exactly similar circum- 
stances salary for 11 months only had 
been assessed in previous years and the 
action of the Income-tax Officer had over- 
ruled the decision of his predecessors. The 
Assistant Commissioner rejected the appeal 
and the assessee asked for a reference to 
this Court. The question referred by the 
Comitnissioner is: 

“Was it impossible as an issue of Jaw for the 


Assistant Commissioner to find that the assessee's 


salary for February 1935 was paid by or on behalf 
of Government before the end of March 1935? 


The Commissioner's . opinion is that as 
s. 7, Income Tax Act, does not require 
salary which is taxable to be received by 
the assesses but paid by the employer 
within the period concerned, and, as it 
was the duty of the head of the office 
to disburse the salary with reasonable. 
promptitude and return itto the Treasury 
if he could not disburse it, and as it was 
at the assessee’s request that he retained 
it longer than was necassary, the head of 
the office can have retained it only as a 
bailee or agent for the assessee. In his 
Opinion, therefore, payment was made when 
the money was drawn from the Treasury 
and the head of the office began to hold ıt 
as the assessee’s agent. 

I am unable to see why the head of the 
office in the circumstances of this case 
must be regarded as a bailee or trustee. 
The obligation to pay a certain sum of 
money to the assessee could not make him 
a bailee, for bailment can be of specitic 
property only. He was clearly not acting 
as the assessee’s agent in drawing the 
salary for February, for he bad not been 
authorized by the assesses either to draw 
the February salary in March or to keep 
it on. the assessee’s behalf, and if the view 


17510 


taken by the Income-tax Authorities that 
the salary was in law paid when it was 
drawn be correct, he was acting in a 
manner prejudicial to the assessee. That 
income tax is to be assessed upon Balary 
with reference to the time at which it is 
actually received by the employee seems 
clear from the provisions of s. 18 (2) and 
s. 60 (2) of the Act. Section 18 (2) lays down 
that income-tax isto be deducted at the 
time of payment and as no deduction was 
made in March in this case, it follows that 
Lhe February salary was paid not in 
March but in April. Section 60 (2) clearly 
indicates that the assessment is Lo be on the 
amountactually recerved during the period 
for which the tax is assessed. 
Rule 70, Oiva Account Code, makes it 
clear that the assessee’s February salary 
did not uuder the rules belong to him in 
March, for, had the head of the office lost 
it, the responsibility would have been his, 
no receipt tor ıt having been given by the 
assessee. Here L mey say that we have 
not been referred to any law or rule 
making il obligatory for an employee to 
demand payment of his salary in the 
month following that for which itis pay- 
able or forbidding him -to ask for 1ts pay- 
ment to be postponed. In support of the 
UOommissioner’s view, Counsel for the Grown 
has cited Bhikam Chand Laxmi Chand V. 
Commissioner of Incomet az, C. P. and U.P. 
(1) bué that judgment does not deal with the 
taxation of salaries for which s. 7 of the Act 
specially provides. , 
The Full Bench judgment of the Rangoon 
High Gourt in Commissioner of Income-taz, 
Burma v. Bombay Burma Trading Corpora: 
tion, Ltd. (2) on which reliance 18 placed 


by Oounsei for the assessee. dealt with «a 


case relating not fo the assessment of salaries 
but to the assessment of contributions by 
the employer to hig employee's provident 
fund, but much. of what 15 said im ‘that 
judgment goes to support the -present 
assessee. T'he opmion was there expressed 
that upon a true construcuon of s. 7 (1) 
read with s. 18 (2), salary is not assessable 
to income-tax uniu it has been paid to and 


-teceived by the employee, the scheme of the 


Act Deling to levy 1ncome-tax not upor poten- 
tial but actual profits. 

Lastly, ıt 18 to be noticed that the pre- 
serloed forim for the return of income-tax 
on salaries inciudes not the months of the 
income tax year for which salary 18 pay- 
“(Ly 71TO 184. 


(3) 1l R 172; 143 Ind. Uas. 582; A I R 1933 Rang. 
45; Ind. Rul 932) Rang. 69 (2)(F B), 


t 
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able but the months March to February in 
which the salary is -paid. For the rea- 


sons I have indicated, I would answer the. 


question réferred in the affirmative. The 
assessee will have his costs -and his deposit 
will be returned to him. 

Din Mohammad, J.—I agree. 

D. ; Answered in affirmative. 





PATNA HIGH COURT 
Oivil Appeal No. 21 of 1937 
September 14, 1937 
Wort AND Manowar LALL, JJ. `> 
DALIP NARAYAN SINGH anp 
ANOTHBR—DEFaNDANTS-— APPELLANTS 
VETEUS . 
Siman AMARBAS KUER AND 
ANOTHER —PLAINTIFFS — RESPONDANTS 

. Oivil Procedure Code (Act V of 1908), O. XX XIX, 
r. 1—Applicabtlity — Stay of éxecution — 

alleged to be fudgment-debtor's sought tobe sold— 
Injunction for stay, if can be given under O. i 
r. 1, at instance of person filing suit after dismissal 
of claim—Court, if can grant it under inherent 
powers— Discretion of Court under O. XXXIX, r. 1— 
Interference by High Court, propriety of. 

- Provisions of O. XXXIX, rT. 1,0, P. O, cannot be 
applied to a case where the decree-holder has a good 
decrees against his judgment-debtor which-he is execut- 
ing against that judgment-debtor in a proper proceed- 
ing and somebody else institutes a suit, alter being 
defeated in his claim case, thatthe property is his 
and not that of the judgment-debtor and then asks 
for a temporary injunction on the ground that his 
property is being “wrongfully” sold in execution of a 

ecree. Sankara Ayyar v. Muhammad Ganni (D), 
referred to. 

The Oourt will invoke its inherent powers to stay 
the execution of the decreeif the circumstances are 
80 coercive that the- balance of convenience is in 
favour of such person or that a stay is necessary 
to prevent an abuse of the process of the Oonurt, 

The High Court will not interfere in the exercise of 
a discretion by a Court in a matter onder O, 

r. 1, solong as the discretion ie exercised judicially 
But when the Judge has not exercised his discretion 
rightly, it will interfere. 

. 0. A. from the original order of tbe 
Sub-Judge, Gaya, dated December 19, 1936. 

Messrs. Niamatulla and J. C. Sinha, for 
the Appellants. 


Mr.D. L. Nandkeolyar, for the Respon- 
dents. 


t 
* 


. Wort, J.—This is an appeal against the 
decision of the Subordinate Judge granting 
an interim: injunction in the following 
circumstances. The present appellants 
obtained a decree against the husbands of 
the respondents in the year 1933 and ‘in 
éxecution of that decree, put up certain 
property to sale. That property at one 
time: undoubtedly. was the property of the 
respondents they having. inherited:it under 
the will of their father, but. in-.1914 by.a 
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deed of gift made it over to their husbands. 
Their case now is that the deed was a 
fraudulent transaction ; they were under the 
domination of their husbands; and they 
were not in a position, nor did they under- 
stand the quality of their act in executing 
the deed of gift. In 1932 a person who is 
not before the Court obtained a mortgage- 
decree with regard to this property as 
against both the husbands and their 
wives. After the property was attached 
and put up for sale in execution of the 
mortgage-decree, a claim case was lodged 
by the respondents; it failed and then 
the respondents brought an action in 
which this interlocutory injunction was 
granted. The learned Judge in the Court 
below, after having discussed all the facts 
and certain questions of law has stated his 
reasons for granting the injunction against 
the present appellants in the following 
words ; — l 

“The balance of convenience also lies in their 
fayour because if the E be auction-sold and 
hap to be purchased by a third person, the plaint- 
iffs in case of their success in this suit, will have to 
fight with the purchaser. If the sale is postponed, 
defendants Nos. 1 and 2 donot suffer any logs because 
the decree under execution provided for payment of 
future interest at 6 per cent. per annum till the date 
of realization.” 4 

I fail to follow the reasbn of the learned 
Judge. The question that he had to deter- 
mine was whether within the meaning of 
el. (a) of O. XXXIX, r. 1, the property 
which is the alleged property of the respon- 
dents has been wrongfully sold in execu- 
tion of a decree. It seems to me to be 
impossible to answer a question put in 
that form in the affirmative. The property 
was alleged to be the property of the 
jaudgment-debtor, the appellants were 
selling it asthe property of the judgment- 
debtor, and added to ita claim case made 
by the respondents failed. We cannot 
assume merely because the respondents 
had commenced an action that their 
action was going tosucceed. It is only in 
the event of success, which as I have said 
we cannot anticipate, that it could be held 
that the appellants were wrongfully selling 
in execution. If we are to accept the argu- 
ment presented to us by Mr. Nandkeolyar, 
we should have read the words of the Code 
to which I have just referred as possibly 
wrongfully or probably wrongfully sold in 
execution which it is impossible to do. 
It hasto be remembered that this Court 
will not interfere in the exercise of a discre- 
tion by a Oourt in a matter of this 
kind sọ long as-the discretion lẹ exercis- 
ed judicially, But when one comes tq 
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examine the reasons of the learned Judge, 
It will be seen, in my opinion, that the 
Judge at any rate has not exercised his dis- 
cretion rightly. 
‘If it comes to a question of convenience 
there can beno doubt about the matter. 
If in fact the property sold belongs to the 
respondents, no title will be given to the 
auction-purchaser. If an injunction is 
granted, prohibiting the present appellants 
from executing their decree by sale of this 
property, they will be kept out of the fruits 
of the judgment so long as the claim case 
IB proceeding through the trial and various 
Appellate Oourts. That is what happens, 
and in all probability, will happen to this 
case. I do not think there can be any 
doubt that both on the question of law and 
on the balance of convenience the J udge is 
In error. For those reasons I would allow 
the Sppeal and discharge the injunction with 
costs. 
Manohar Lall, J.—I agree. The o 
difficulty which I have felt in this on 
due to the observations in some Oalcutta 
cases which have been considered in 
Sankara Ayyar v. Muhammad Ganni (1) 
which apparently lay down that the provi- 
sions of O, XXXIX, r. 1, Civil Procedure 
Code, can be invoked in circumstances such 
as the present. Without attempting to 
reconcile the various contradictory deci- 
sions which cluster round this question. it 
ig enough to say that Ido not find on a 
plain reading of the words used by the 
Legislature in O. XXXIX, r. 1, which runs 
as follows (so far as it is relevant to the 
Hm a : 

ere any suit it is i 
otherwise that aay property ae eae za 


in danger of being wasted......or wrongfully sold in 


oh of a decree” 

that they can be applied to a c 

the decree-holder has a good ieee 
his judgment-debtor which he is executing 
against that judgment-debtor in & proper 
proceecing and somebody else institutes a 
suit, after being defeated in his claim 
case, that the property is his and not that 
of the judgment-debtor and then asks for a 
temporary injunction on the ground that 
his property is being “wrongfully” gold in 
execution of a decree; it is difficult to gee 
how the property is, at the momentof his 
application to the Court, in danger of being 
wrongfully sold in execution of the decree 
It may be that the Qourt will invoke its 
inherent powers to stay the execution of 


(1) 59M 744; 161 Ind. Oas 721; 
ae A ; 1 : ; ; A IR 1936 Mad, 
Meee EJ 257; 1936)M W N 5l; 43 L W 883; 8R 
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the decree if the circumstances are so 
coercive that the balance of convenience is 
in favour of the appellants or that a stay 
is necessary to prevent an abuse of the 
process ofthe Ooart. Upon the facts which 
have been found in this case, as pointed out 
by my learned brother in his judgment 
just delivered, I do not see that the 
balance of convenience is af all in favour 
of the respondents. J, therefore, agree 
that the appeal should be allowed with 
costs. 
D, Appeal allowed. 


Mean ethane 


LAHORE HIGH COURT 
Second Civil Appeal No. 488 of 1937 
October 25, 1937 
ABDUL RASHID, J. 
Firem Haji MAHBUB BAKSH-RAFT-UD- 
DIN—D8FANDANT— APPRLLANT 


VETIUS 
ABDUL QGHAFFAR—PLAINTIFE— 


RESPONDENT 

Limitation Act (IX of 1905), Sch. I, Arts. 29, 88—M 
attaching property in executron of decres against H—~ 
A objecting that property was his, and objection beng 
dtsmtssed, bringing euit for declaratwn—A obtaining 
injunction against M restraining M from selling 
attached property — M undertaking to indemnify A 
tf after auction sale it was proved that property 
belonged to AmProperty auctioned — Sutt decreed in 
A's favour—Suit by A against M to recover price of 
property, sold and for damages — Oause of action of 
surtt held was undertaking by M and not wrongful 
setzure—Art. 83 and not Art 29 held applied. 

Article 29, Limitation Act, must be interpreted to 
apply only to the seizure and not to govern any suits 
arising out of what happens later at the time of sale, 


eOhanda Singh v. Jat Kishen Das (4), followed. 


Firm M got 10 bags of Unab attached in execution 
of their decree against H. A, plaintiff, fled objections 
against this attachment stating that the 10 bags of 
Unab belonged to him and were not the property 
of H, judgment-debtor. These objections were dis- 
missed. A instituted a declaratory suit to the effect 
that the 10 bags of Unab belonged to him and were 
not liable to attachment and sale in decree of 
M against H. A presented an application for the 
issue ofa temporary injunction to the defendants 
forbidding them from getting the 10 bags of Unab 
sold. On the same day an order was issued to the 
defendants not to have the 10 bags ot Unab auctioned, 
The firm M undertook to indemnify A after the 
auction sale for any damages suffered by him if it 
was proved thatthe bags belongedto A. The pro- 
perty was sold by auction by M. A's suit was sub- 
sequently decreed in his favourand it was declared 
that the bags belonged to him, A brought a suit 
against firm M to recover the price of the bags and 
damages for wrongful seizure : 

Held, that the suit was not one for damages for 
wrongful seizure. The cause of action for the suit 
was the undertaking given by firm M and not the 
wrongful seizure and the suit was governed by Art. 83 
and not by Art. 39, Limitation Act. 


8S. 0O. A. from the -decree of the 
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. Additional District Judge, Delhi, dated 
February 26, 1937. 

' Mr. Bhagwat Dyal, for the Appellant. 
Messrs? Shamair Chand and Madan Lal, 

for the Respondent. "A 


Judgment.—On December 7, 1929, the 
firm Mahbcob Bakhsh-Rafi-ud Din got 10 
bags of Untb attached in execution of 
their decree against Hafiz-ud-Din. Abdul 
Ghaffar, plaintiff, filed objections against 
this attachment on February 22, 1930, 
stating that the 10 bags of Unab belonged 
to him and were not the property of 
Hafiz-ud-Din, judgment-debtor. These 


objections were dismissed on February 25, ` 


On March 17, Abdnl Ghaffar instituted a 
declaratory suit to the effect that the 
10 bagsof Unab belonged to him and 
were not liable to attachment and sale in 
the decree of Mahboob Bakhsh-Rafi-ud-Din 
against Hafiz-ud-Din. On March 18, Abdul 
Ghaffar presented an application for the 
issue of a temporary injunction to the 
defendants forbidding them from getting 
the 10 bags of Unab sold. On the same 
day an order was issued to the defendants 
not to have the 10 bags of Unab auctioned. 
This prohibitory order was taken by the 
process:server to the defendant firm but 
the proprietors of the firm as well aa 
_ their Mukhtar-i-am refused to receive the 
order, and a report to that effect was made 
by the process-server to the Ooyrt. On 
March 25, Abdul Ghaffar made another 
similar application. An order was, therefore, 
issued to Messrs. Beni Parshad-Nasir Din, 
auctioneers, restraining them from selling 
the goods in suit till further order of the 
Court. Notice was also issued to the de- 
fendants to show cause why proceedings 
should not be taken against them for con- 
tempt of Court in refusing to take service 
of the notice of the temporary injunction 
issued against them. On March 27, the 
defendants presented an application to the 
effect that the temporary injunction should 
be cancelled as it was illegal. When the 
parties appeared in Court, however, Moham- 
mad Ishfaq, Mukhtar-t am of the defendants, 
made the following statement on solemn 
affirmation : 


“After the auction of the property in dispute if 
it is proved that the property wasof the P intiff, 
by the 


Iwill be responsible for any damages fixe 
Court." 


It appears that the bags eof Unab had 
been auctioned on March 25, but this fact 
was not revealed to the Court by the defen- 
dants, nor was any, reservation made in 
. the statement made by the Mukhtar-i-am 
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of the defendants. That statement implied 
that the defendants would indemnify the 
plaintiff for any damages suffered by him 
on account of the auction of the “property 
in dispute.” On March 17, 1931, the 
plaintiffs suit was decreed and it was held 
that the 10 bags of Unab worth 
Rs. 580-6-6 belonged to Abdul Ghaffar and 
were notliable to attachment and sale in 
execution of the decree secured by the 
defendants against Hafiz-ud- Din. 

The suit, out of which the present appeal 
has arisen, was instituted by the plaintiff . 
Abdul Ghaffar on March 12, 1932, for re- 
covery of Rs. 8966-6 from the defendants: 
Rs. 580-6-6 were claimed as the price of 
10 bags of Unab, Rs. 116 as interest and 
Rs. 200 as damages for wrongful seizure. 
The plaintiff's suit, Bo far as the claim for 
interest and damages is concerned, was 
held as barred by limitation by the trial 
Court. A decree for Rs. 5890-6-6 was, how- 
ever, awarded to the plaintiff. The trial 
Gourt held that, so far as the price of 
Unab was concerned, the case fell under 
Arts. 48 and 49, Limitation Act, and was 
within time. Against this decision, the 
defendants preferred an appeal in the Court 
of the learned Additional District Judge. 
The learned Additional District Judge held 
‘the suit to be within time under Art. 83, 
Limitation Act. The defendants have pre- 
ferred a second appeal to this Court. 

It was strenuously contended’ by the 
learned Counsel for the appellants that on 
March 25, 1930, 10 bags of Unab had 
already been sold by the auctioneers and 
that the undertaking given by the Makhtar 
of the defendants on March 27, 1930, referred 
merely to goods that were yet unsold and 
had no reference to goods that had already 
been sold. In my opinion this contention 
The undertaking 
refers to the “property in dispute.” The 
property in dispute was “10 bags of 
Unab” only which had been sold to the 
knowledge of the defendants on March 25. 
Tt cannot, therefore, be said that the 
undertaking referred to goods that were to 
be sold inthe future. If the defendants’ 
Mukhtar-i-am wanted to make any reserva- 
tion with respect to the goods that had 
already -been sold, it was open to him to state 
that fact plainly at the time the undertaking 
was given. The temporary injunction 
prohibiting the sale of 10 bags of Unab 
had been issued on March 18. On March 
25, a notice had also been issued to the 
defendants to.sbow cause why they should 
not be prosecuted for contempt of Court, 
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In view of these eventualities the defen- 
dants’ Mukhtar gave an unconditional 
undertaking on March 27. 

The learned Counsel for the appellants 
relied on Damaraju Narasimha Rao v. 
T. Gangarajyu (1); Pannajt Dew Chand & 
Co. v.Sanajt Kapur Chand (2) and Krishna 
v. Sitaram, 130 Ind. Oas. 157 (3). The 
first two cases, in my opinion, have no 
applicability to the facts of the present 
case. The cause of action in the present 
case is the undertaking given by the 
defendants’ Mukhtar on March 27, 1930. 
Wrongful seizure is not the cause of action 
so far as the claim for Rs. 580-66 is 
concerned. Krishna v. Sitaram. 130 Ind. 
Oas. 157 (3) is a Single Bench Nagpur 
case and the view taken therein is in 
direct conflict with the view taken by a 
Division Bench of this Oourt in Chanda 
Singh v. Jai Kishen Das (4). It has been 
laid down by this Oourt that Art. 29, 
Limitation Act, must be interpreted to apply 
only to the seizure and not to govern any 
suits arising out of what happens Iaster at 
the time of sale. The present suit for the 
price of 10 bags of Unab is not a suit for 
damages for wrongul seizure. Rupees 200 
were claimed as damages for wrongful seizure 
and the suit with respect to that item has 
been dismissed. The cause of action for the 
suit for the price of the Unab, is the under- 
taking given by the Mukhtari-am on March 
27, 1980.. The suit is, therefore, clearly 
within limitation under Art. 83. For the 
reasons given above, I affirm the decision 
of the Court below and dismiss this appeal 
with costs. 

S. Appeal dismissed, 

y 31M 431; I8 M L J 590. 

a 53 M621; 126 Ind. Oas. 721; A I R 1930 Mad. 635; 

L J 859; (1830) M W N 305; 31 L W 675; Ind, 
*%3) 930 ad Oae 137 AIR1931 N 
s 8. s 1; 
209; Ind. Rul. (1931) Nag. 61. ee ee 
Oe A IR 1924 Lah. 136; 85 Ind. Oas. 24: 5Lah. L J 
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There ia no distinction between a consideration 
as for legal necessity properly so called, and & con- 
sideration which is of the nature of an antecedent 
debt. The question in all cases is this; whether 
the consideration isofsuch a character as to Sup- 
port the transaction. Legal necessity and antecs- 
dent debt are entirely on the same footing to this 
extent that as itis necessary to prove the bulk of 
the consideration in the one case, it is necessary to 
prove the bulk of the consideration in the other: 

Held, that the proof of the fact that Rs. 2,875 out 
of the consideration of Rs. 4,030 was for discharge of 
an antecedent debt was not sufficient to support the 
sale by the father 

|Case-law discussed | 

O. A, from the original decree of the Sub- 
Judge, Hazaribagh, dated June 21, 1934. 

Messrs. B. C. De, Pande, N. K. Sahay 
and T. K. Prasad, for the Appellant. 

Messrs. Rajkishore Prasad and Rajani 
Kanta Sinha, for the Respondents (Minors). 

Wort, J—This is a plaintiff's appeal 
arising out of an action claiming possession 
of certain property under a sale deed of 
August 10, 1928. It may be mentioned, 
although I do not propose to go into great 
detail, that the interest in the property, the 
subject-matter of the sale-deed, 18 & SIX 
annas interest It appears from the facta 
proved in the Court below that 8. third 
party had one anna four pies interest 1n this 
property which was sold to the plaintiff on 
November 22, 1922, for a consideration of 


‘Rs. 1,500. It is not material perhaps to 


mention, but I state the fact tHat this 
third party was unwilling to sell this pro- 
perty to the defendant and this sale to the 
plaintiff in 1922 was merely a part of the 
machinery by which the interest in the 
one anna four pies came ultimately into 
the hands of ihe defendant, which it did 
orf February 19,1924, by a sale deed execut- 
ed by the plaintiff to the defendant for a 
consideration of Rs. 1,400. 

Now in order to discharge the debt 
incurred by the defendant under this sale- 
deed, he entered into a mortgage to the 
plaintiff. Ultimately the mortgage debt 
amounted to Rs. 2,375. Then comes the 
sale deed of August 10, 1928, by which 
the six annas interest was sold to the 
plaintiff, the consideration being Rs. 2,375, 
the mortgage debt; Rs. 1,000 a loan by the 
plaintiff together with interest Rs. 285, in 
all Rs. 1,285; and a further sum paid in 
cash of Rs. 340. The defence substantially 
to this claim was that both the sale deed 
of August 10, 1928, and the mortgage 
were fictitious tzansactions. The Judge in 
the Court below has held that the sale of 
one anna four pies- interest to the plain- 
tiff was a genuine sale, thatthe mortgage 
of the-6 annas interest was genuine, but 
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that the sale of the 6 annas interest to 
the plaintiff was a fictitious transaction, 
and expressed itself in these words which 


are Perhaps important to notice: 

“AIl these facts and circumstances lead me to 
conclude that Ex. 2 ia a farzi deed executed by 
defendant No.1 in favour ofthe plaintiffito save 
the properties from the clutches of the former's eredi- 
tor, Ram Lal Tewari.” 


One of the” contentiong put forward by 
Mr. De, who appears on behalf of the 
plaintiff, is that although the plaintiff has 
failed to prove the payment of one part of 
the. consideration of the sale deed, yet on 
Payment of that part he is entitled to 
succeed in his action for possession. In my 
judgment that proposition, which perhaps 
in other circumstances would be well- 
founded, is. not relevant for reasons which 
will recently appear. If the case had 
been a case of independent persons con- 
tracting and a part of the. consideration 
had' not been paid, the failure to pay the 
consideration would not necessaril y involve 
a failure of the suit for possession. But 
here questions of Hindu Law arise which 
make the proposition’ altogether inappli- 
cable: So far as the facts are concerned, 
as I have indicated already, the learned 
Judge in the Court below has come to the 


conclusion that neither the Rs. 1,000 nor- 


the Rs. 340 was paid. So far as the 
Ra. 1,000 is concerned, it depended upon the 
evidence of two witnesses, perhaps it will 
be more accurate to say one witness, because 
witness No. 13, who was one of the witnesses 
called to prove this part of the transaction, 
proved nothing but merely formal matters. 
Plaintiff witness No. 11, however, was the 
witness who had purported to establish the 
consideration so far as Rs. 1,000 was concern- 


ed. The learned Judge has declined to accept, 


the evidence of this witness. 

There ‘are a number of circumstances in 
the case which led him to that conclusion, 
amongst which was the non-production of 
the document which was evidence of the 
original transaction of Rs. 1,000. Nothing 
that the learned Advocate in this case has 
advanced as an argument, hasin any way 
led us to the conclusion that the learned 
Judge,- who saw the witnesses in the case 
and recognized the impossibility of the 
story, was in error. That is alll propose 
to say with regard to that. The learned 
Judge with regard to the consideration of 
Rs. 340 to refer to his own words, says it 
is-a “cock and bull story,” and he has 
declined to believe the three witnesses who 
were called to establjsh this part of the 
case. He has come ‘to the. conclusion ‘that 
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the evidence is highly discrepant and en- 
tirely unworthy of belief. The substantial 
part of the case, in my opinion, relates to 
the argument which Kas been advanced, 
as to whether the transaction of the sale 
can be supported by that part of the con- 
sideration which has in fact been establigh- 
ed, viz, a mortgage debt of Rs. 2375. 
Having regard to the suthorities, it is 
quite impossible to accept the argument 
that the proof of Rs. 2,375 out of acon- 
sideration of Rs. 4,000 is sufficient to support 
this sale. 

The case on which I will refer in this 
connection is the well-known case in 
Krishna Das v. Nathu Ram (1). Their 
Lordships were dealing with the case in 
which’ out of a consideration of Rs. 3,500 
the application of Rs. 3,000 had been 
established, the balance being described 
a3 in this instance, a trifling amount: 
in other words, proof of the bulk of the 
consideration would establish the transac- 
tion. The contention which Mr. De now 
puts forward is one which seems to meto 
have some starting results. As I under- 
stand the argument, it is, that if thecon- 
sideration which is said to support the 
transaction is for legal necessity, the bulk 
must be proved, but if, as in this case, a 
part of the consideration is an antecedent 
debt, he is no longer ander that obligation. 
I should have pointed out in the early part 
of my observations that this mortgage was 
by the father, and the other defendants in 
the case are the sons and, that, prima facie 
the mortgage which performed part of the 
consideration was an antecedent debt, Now 


“the proposition which is put forward would 


lead us to the conclusion, if it were logically 
followed, that so long as a part of the con- 
sideration, however small, could be properly 
characterized as antecedent, it would estab- 
lish a transaction which could not otherwise 
be supported. Mr. De in this connection 
relies upon the well-known decision in 
Brij Narain y. Mangla Prasad (2), on a 
statement of Lord Dunedin (at p. 136*), 
It is this : 

“It is more than apparent how in practice these 
two principles may clash, nor is this in any sense 


PO). 
(2) 51 I A 129; 77 Ind. Oas. 689; ATR 1994 P 
A 


L 
934; 48M LJ 33; 5P LT 1; 28 OW N 953. (1994 
M WN 68; 19 L W72; 2 Pat. LR 4; 100GA 


R 88; 33 M L T 457; 26 Bom. L R 500(P ©). 
“bago of 51 L A(Ha] aaa 
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a new discovery. Nothing clearer could be said 
than what was said by Lord Hobhouse in deliver- 
ing the judgment of the Board in Nanomt Babua- 
sin v. Modun Mohun (3), already quoted : ‘Destructive 
as it may be of the principle of independent 
co-parcenary rights in the sons, the decisions 
have for some time, established ‘the principle 
that the sons cannot sst up their rights against 
their father’s alienation for an antecedent debt, or 
against his creditors remedies for their debts, if not 
tainted with immorality.” 

Mr, De's argument would require an 
addition to the werds “antecedent debt” of 
the words “however small.” He refers ta 
the case which was then quoted by Lord 
Dunedin (viz., the case in Nanomi Babuasin 
v. Modun Mohun (3)). At the end of the 
passage Lord Hobhouse made this very 
observation : 

“On this important question of the liability of 
the joint estate, their Lordships thipk that there is 
now no conflict of euthority. The circumstances 
of the present case do not call for any inquiry as 
to the extent to which sons are Kg a, by 8 
decree and execution proceedings against their 
father .. .....” 

It will be seen from the argument 
addressed to us by Mr. De that he would 
bave us make a distinction between a con- 
sideration as for legal necessity properly so 
called, and a consideration which was of 
the nature of an antecedent debt, but in 
my judgment no guch distinction can be 
made. The question in all cases is this: 
whether the consideration is of such a 
character as to support the transaction, 
Legal necessity and antecedent debt are, in 
my opinion, entirely onthe same footing to 
this extent that as itis necessary to prove the 
bulk of the consideration in the one case, it 
is necessary to prove the bulk of the consi- 
deration in the other. In this case, apart 
from the arguments which we have heard 
on the question of fact, there has been no 
attempt to prove the consideration other 
than that dependent upon the mortgage 
debt of Rs. 2,075. It is farther contended 
by Mr. Ve as another branch of the same 
argument that Rs. 2,379 of the mortgage 
debt should be taken to be true value 
of the property in the sense that the par- 
ties to the transaction of August 10, 
1928, treated the balance of Rs. 1,285 and 
Rs. 340 as fictitious. That is an argument 
which, in my judgment, cannot be accept- 
ed. For these reasons 1 hold that the 
appeal fails and should be dismissed with 
costs. | 

Manohar Lali, J.—I agree, 

D. Appeal dismissed. 

(8) 13 O 21; 13 I A 1; 4 Sar. 683 (P 0). 
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| LAHORE HIGH COURT 
Civil Revision Petition No. 309 of 1937 
July 14, 1937 


OoLDsTRRaM, J. : 
Musammat NSANTI—DROoRAR-HOLDHR— 
PETITIONER 
VETBUS 
MULKH RAJ—JUDGMENT-DABTOR— 
RESPONDBNT. ° 


Civil Procedure Code (Act V of 1908), ss. 115, 152 
O XXXIV, r.11(b)—Application under as. 151 and 
152 to amend decree rejzected—HReviston, if lies from 
such order—O. XXXI 7 r. 11 (b)— Preliminary 
decree fixing date for payment—Rate of interest 
after such date is discretionary with Court—Decres 
not menttoning about future interest—If tt can be 
assumed that Court allowed no interest—Successor 
of Judge passing decree, if can exercise discretion 
vested tn Court by O. XXXIV, r. 11 (b)—5. 153— 
Party has noright to khave mistake corrected—Dis- 
cretion lies with Court. 

A revision lies from an order rejecting an ap- 
plication to the Oourt to amend the deoree in exer- 
cise ofits powers under ss. 151 and 153, Oivil Pro- 
cedure Code As an amendment under s. 152 can be 
made at any time, the question of limitation does not 
arise in such applications. Ganesh Das vy. Kaki 
Bat (1), followed, Mahomed Mahmud Khan vw Munshi 
Ram (4), referred to. 

Where a preliminary mortgage decree fixes a date 
for the payment of the amount due under it, the 
rate of interest after such fixed date isa matter for 
the discretion of the Oourt under O, XXXIV,r. 11 
(b), Civil Procedure Oode. Where in the decree the 
space for entering rate of future interest until 
realization ofthe amount due is left blank, it cannot 
be said that the Court intended to allow such inter- 
est but accidently forgot to do so, and even if there 
1s mention of such interest in the latter part of 
the decree, it must be assumed that the Oourt did 
not allow any such interest. The successor of the 
Judge who passed the decree cannot exercise the 
discretion vested in the Oourt by O. es 
(b) as one does not know what rate the Judge p 
ing the decree might have thought suitable, 

* Obster.—A party has no right under the Civil 
Procedure Code, to have a mistake corrected, what- 
ever the circumstances may be; the matter is 
left to the discretion of the Court, and this discre- 
tion has to be exercised in view of the particular 
facts of each case Ala Bakhsh-Khuda Bakhsh v. 
Durga Bakhsh Singh (3), relied on. 

O. R P. from an order of the Senior Sub- 
Judge, Amritsar, dated February 12, 1937. 


Mr. N.C. Pandit, for the Petitioner. 


Mr. Shamair Chand, for the Respondent. | 
Order.—The present petitioner Musam- - 


mat Santi brought a suit in the Court of 
the Senior Subordinate Judge, Amritsar, 


against the respondent Mulkh Raj to recover . 


a debt of Rs. 3,740 on the basis of a mort- 
gage deed. The suit was contested but be- 
fore its decision Oounsel for Malkh Raj 
made a statement that ‘the claim is admitt- 
ed. A decree may be passed in favour of 
the plaintiff but six months’ time may be 
allowed". 
therefore, passed an order qs follows ; 


The trial Court on April 7, 1934, - 


~ 
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“I acecordinly grant in favour of the- plaintiff 
against the defendant a preliminary decree for 
Rs. 3,740-7-0 and costa, and direct that if he (defen- 
dant) paye into Oourt this sum together with 
interest up to date at the agreed rate on or before 
October 8, 1934, the plaintiff shall deliver up the 
documents relating to the mortgaged property. In 


default all the congsquences contemplated NA 
ae KAKI V, r 4, Oivil Procedure Oode, sh 
ow,” 


“A preliminary decree in the usual form 
was drawn up. It left blank the place 
where in ordinary course the rate of future 
interest until realization would have been 
mentioned. But it stated that the pro- 
ceeds of the property if put to sale would 
be applied in payment ofthe debt found 
due together with subsequent interest. 
This preliminary decree was made final 
on December 8, 1934. Musammai Santi pro- 
ceeded to execute the decree on January 9, 
1935. In her application subsequent inter- 
est was claimed at six per cent. Fifteen 
months jater, on April 14, 1936, Musammat 
Santi submitted an application asking the 
Senior Subordinate Judge to amend the 
decree in exercise of his powers under 
ss. 151 and 152, Civil Procedure Code, Bo 
as to have inserted in the place left blank 
the rate of interest stipulated in the mortgage 
deed which was 14 annas per mensem per 
cent. This application was rejected by the 
Senior Subordinate Judge and Musammat 
Santi has petitioned this Court for revision. 

I have heard learned Oounsel’s argu- 
ments on the point whether a révisicn is 
competent in the circumstances. As I am 
about to dismiss the petition on the merits, 
there is no need to discuss this question at 
length. Suffice 11 to say that in Ganesh Dag 
v. Kaki Bat (1) it has been held by this 
Court (Addison, J.) that a revision lies in 
such a case and that the judgment in Sant 
Singh v. Mubarak Singh (2), which lays 
down that an erroneous decision of law or 
fact by a Court having jurisdiction is not 
open to revision unders. 115, Civil Pro- 
cedure Code, does.not appear to me to have 
any application to a case like the present 
one. Itis also correct to say that the ques- 
tion of limitation does not arise in such 
applications, for an amendment under s. 152 
cun be made at any time. Onthe other 
hand, I have no doubt that, as held- in 
Ala Bakhsh Khuda Bakhsh v. Durga Bakhsh 
Singh (3), 8 party has no right under the 
Civil Procedure Code to have a mistake 


(1) A I R 1929 Lah. 400. 


2) 9 Lah. 308; 108 Ind. Oss. 901; A I R 1928 Lah. - 


£ 
140; 39 P LR 42; 10 Lah, L J 51. 

(3) AI R 1983. Oudh' 539; 147 Ind. Oas. 961; 9 
Luck. 168; 10 O W-N 1087; 6 BO 334, 
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corrected, whatever the circumstances may 
be, that the matter is left tothe discretion 
of the Court, and this discreticn has to be 
exercised in view of the particular facts of 
each case: see for example Mahomed 
Mahmud Khan v. Munshi Ram (4), 

In this case the respondent admitted 
the debt for which the petitioner sued bim. 
It is unfortunate that nothing was said 
by his Counsel regarding the form of the 
decree, but it must be assumed that he 
accepted the decision of the Court that the 
decree was to be in the form prescribed 
for a mortgage decree. Certainly there 
was no mention of future interest after the 
lapse of the six months’ grace which the 
judgment-debtor asked for and the plaintiff 
granted. It is trne that the mortgage 
contract expressly provided for interest up 
to date of realization, but the rate of in- 
terert after the. fixed date is a matter for 
the discretion of the Oourt (O XXXIV, 
r. 11 (b), and it cannot be said that the 
Court intended to allow such intetest but 
accidentally forgot todoso. Here I may 
note that the decree does not say that the 
interest after the fixed date is nil as the 
learned Senior Subordinate Judge's order 
seems to imply, but as made clear above, 
the place forthe rate ‘of interest was left 
blank. Now this decree was accepted by 
the plaintiff-petitioner at the time. She had 
ample time to ask for amendment when 
she applied for the decree to he made 
final. It is clear that she understood all 
aloag that the compromise on which the 
decree was passed did not stipulate for 
interest at the rate stated in the mortguge 
deed, for in applying for execution, she 
asked for interest at six per cent. I cannot 
sca how the successor of the Judge who 
passed the decree can exercise the discre- 
tion vested in the Oourt by r. 11 (b) of 
O. XXXIV. We donot know what rate 
the Jadge who gave the decree might have 
thought suitable and it must be assumed 
that he allowed no further interest in spite 
of the mention of it in the latter part of 
the decree. Having regard to the conduct 
of the plaintiff in allowing the decree to 
become final without asking for its amend- 
ment, and only asked for it when the prop- 
erty was aboutt be sold (and no doubt 
she realized that the proceeds would not 
cover the debt), I see no sufficient reason 
for interfering in revision with the lower 
Court's order and dismiss this petition with 


costs. 7 
8. Petition dismissed, 
(4) 37 PL R 633, 
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PATNA HIGH COURT 
Oivil Revision No. 26 of 1938 
- March 1, 1938 
AGARWAL’ AND VARMA, Jd. 
Mahanth RAMSAROOP DAS— 
PETITIONER 
VETBUS 
RAMESHWAR DAS AND ANOTHHR— 
Opposite Party 
Charitable and Religious Trusts Act (XIV of 
1920), s. 3, cl. (2)—Court, if can direct audit of 
ne in whoscever'’s hands trust properties may 


Under s. 3, ol. (2), Charitable and Religious 
Trusts Act, the Court is enabled to direct the exa- 
mination and audit of the accounts in whosoever 5 
hands the fundsor the properties of the trust may 
be, quite apart from whether he is a trustee or not, 


©. R. from an order of the District 
Judge, Monghyr, dated December 8, 1937. 

Dr. Sir Sultan Ahmad, Messrs. S. N. 
Banerji and S. C. Chakravarty, for the 
Petitioner. 

Messrs. S. S. Bose and Bhabanand 
Mukharji, for the Opposite Party. 


Agarwala, J.—Opposite party No 1 
made an applicaticn to the District Judge of 
Monghyr, under s. 3, Charitable and Reli- 
gious Trusts Act, 1920, alleging that he was 
the lawful successor of the last Msehanth of 
the Salouna Asthd] and that the present 
petitioner was not the lawful Mahanth of 
the Asthal; although he claimed to be such 
and was in possession of the properties of 
the Asthal. Afterthe arguments had been 
heard on this petition, opposite party No. 2 
made an application tothe District Judge 
under O. I, r. 10, Civil Procedure Code, 
alleging thet he was a régular worshipper 
at the Asthal and praying to be added as 
a party to the application of opposite party 
No. 1. Both these applications have been 
granted by the learned District Judge. 
The petitioner before us challenges the 
validity of the order that has been passed 
on the ground of want of jurisdiction. It 
is contended that the Act applies only to 
public trusts: that there is no evidence that 
the properties are the properties of a 
public trust; that the application under g. 3 
is maintainable only by a person having 
an interest in the trust; that neither of the 
opposite parties has such an interest; and 
that the application is maintainable only 
against an admitted trustee and not against 
a person whose status as a trustee is 
challenged. It was open to the petitioner 
to ask for a stay of the application for 
accounts pending a decision of the nature 
of the trusb in a regular suit. Sub-section (3) 
of s. 5 of the Act provides as follows: .3 . 
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“If any person appears at the hearing 0f.the 
petition it. e. the petition under s. 3)and either 
denies the existenoa of the trust or denies that it is 
a trust to which this Act applies and undertakes — 
to institute within three months a. duit for a 
declaration to that effect and for any other appro- 
priate relief,the Court shall order a stay of the 
proceedings and, if such suit is so instituted, shall 
continue the stay until the suit is finally decided.” 

Sub-section (4) is as follows: 

“If nosuch undertaking is given, òr if after the 
expiry of the three months no such suit has been 
instituted, the Court shall itself decide the 
question.’ : 

Now, in the present instance, no under- 
taking was given by the present etitioner 
that a suit would be instituted within three 
months, and the Court therefore had juria- 
diction under sub-s. (4) to decide whether: 
the trust was of the kind to which the Act 
applies. Tne first objection of the petitioner 
is, therefore, overruled. It was next con- 
tended that the opposite parties had no 
such interest in the trust as entitled them 
to maintain’ an application under s. 3. 
Sub-section (1) of s. 5 provides: 

“If the Oourt on receipt of a petition under 
s. 3 after taking such evidence and making such 
inquiry, if any, as it may consider necessary is of 
opinion that the trust to which the petition relates 
is a trust to which this Act applies and that the 
petitioner has an interest therein, it shallfix a 
date for the hearing of the petition . ..." 


Now, the Court has decided that the 
trust is one to which the Act applies. It 
had therefore jurisdiction'to decide whether 
the opposite parties were persons who had 
an interést of the nature required by s. 3, 
and it has decided that point in favour of 
the opposite parties. In civil revision we 
cannot go behind that finding. The 
second objection also fails. The third 
objection of the petitioner is that the 
application under s. 3 is maintainable only 
against & person whois admitted to bea 
trustee. The secticn by its very words 
applies to a person having an interest 
in an express or constructive trust. The 
petitioner on his own showing is a person 
in possession of the estate and claiming 
that he is rightfully in possession as 
Mahanth. At the very lowest, therefore, he 
is a trustee de son tort, viz., he i a con» 
tructive trustee-who is accountable for 
the trust property of which he has taken 
possession. On this ground alone, therefore, 
I should be prepared to overrule the third 
objection of ihe petitioner. But I think that. 
the third objection may also be rejected 
on another grotfnd, and that is that whereas 
cl. (1) ofs.3 enables a Court to’ direct the 
trustee to furnish particulars as to the 
nature and objects of the, trust, and of the 
value, condition,- -managementUand.-appli-: 
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cation of the subject matter of the trusts 
and of the income belcnging thereto, cl. (2) 
enables the Court to direct that the 
accounts of the trust shall be examined 
and audited. Under cl, (2) in my opinion 
the Court is-enabled todirect the examina- 
tion and audit of the accounts in whoso- 
ever's hands the funds or the properties 
ofthe trus’ may be, quite apart from 
whether he is a trustee or not. There 
is no merit therefore, in any of the objec- 
tions raised by the learned Oounsel for 
the petitioner, and I would dismiss this 
application with ccste, hearing fee three 
gold mohurs. 
Varma, J.—I agree. 


D, Application dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 52 of 1937 
June 29, 1937 
COLDSTEBAM AND DIN MOHAMMAD, JJe 
SIDHU-RAM AND OTƏSBRS— DBORBR HOLDERS 
— APPRLLANTS 
` ' VETEUSE : 
- NUR MOHAMMAD AND OTHRARS— 


J UDGMENT- DHBTORS— RESPONDENTS 

Punjab Debtors’ Protection Act (TI of 1936), as. 4, 
5—S, 5, if retrospectsve—Hzemptton in, tf mere 
matter of  procedure—Applecabtitty—Sanctron of 
temporary altenation of judgment-debtor'’s land mn 
1935 in execution proceedings—Appeal not heard 
till June 1938—Dedtors’ Protection Act, ecoming in 
force in meantime—Act, if affects order made tn 
execution before passing of Act. 

The exemption contamed in 8.5, Punjab Debtors’ 
Protection Act, inso far as it creates anew right 
in favour of the judgment-debtor so as to protect 8 
part of his land trom his deoee-holder or attach8s 
a disability toa decree-holder in so tar as to debar 
him from proceeding against a part of his judgment- 
debtor's land, deals with something more than 4 
mere procedure. it brings into existence a right 
which the judgment-debtor can clam henceforth, and 
as sach, the new provision of law creating that right 
cannot have a retrospective effect unless an express 

rovision had been made therefor. Stdhu Ram v. 

ur Mohammad, 118 Ind Oas. 912, reversed, - - 

UOase-luw referred to.) 

hen the lew is altered during the pendency of 
an action, the rights of the parties are decided ac- 
cording to the law as it existed when the action wag 
begun, unless the new statute shows a clear inten- 
tion to vary such rights. An appeal may, for certain 
purposes, be a continuation of the original proceed- 
ing; but it cannot be reasonably urged that an 
Appellate Cout will be justitied in setting aside 
the judgment of a trial Oou:t which, when delivered, 
was not open to any objection on the ground on 
which the Appellate Court seeks to set it aside. 

In execution of a decree held‘by a Hindu joint 
family, a temporary abenation of the judgment- 
debtors’ Jands was sanctioned by the executing 
Oourt in favour of the decree-holders on Decem- 
Mer 20, 1935. Agsinst this order the judgment-debturs 
preferred an appeal to the District Judge, which, 
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however, could not be heard until June 79,3 1936, 
In the meantime the Punjab Debtors’ Protection Act, 
1938, came into force. The District Judge relying 
upon the provisions of ss.4 and 5 of the new act, 
set aside the order of the executing Qourt, and re- 


manded the cass for disposal in accordance with 
those provisions ; 


Held, that ss. 4 and 5 of the Punjab Debtors’ 
Protection Act, didnot provide mere matters of 
procedure and, therefore, had no retrospective effect. 
fiven ifthe exemption unders. 5 claimed in these 
proceedings were amere matter of procedute, the 
order made by the executing Oourt at a time when 
no such exemption existed could not be heldto be 
wrong on the subsequent enactment of that exemp- 
tion, Bishan Chand v, Bakhshish Singh (13, revers- 
ed, R. H. Skinner v. V. Skinner (8) and Satrucherla 
an aaa bs v. Maharaja of ies (9), fol- 
ows 


[Oase-law referred to.] 

L. P. A. from the judgment of Skemp, J., 
reported in 173 Ind Qas. 912. 

Mr. Hazara Singh, for the Appellants. 

Mr. B. H. Alt, for the Kespondents. 

Din Mohammad, J.—In execution of a 
decree held by a Hindu joint family con- 
sisting of Chandar Bhan and others against 
Nur Muhammad and others, a temporary 
alienation ot the judgment-debtors' lands 
were sanctioned by the executing Court 
in favour of the decree-holders on Decem- 
ber z0, 1935. Against this order thé 
judgmeat-debtors prefeyred an appeal to 
the District Judge, which, however, could 
not be heard until June 29, 1936. ln 
tne meantime ihe Punjab Debtors’ Protec- 
tion Act, 1936, came into force. By the 
terms ot s. 4'ot this Act, a Oivil Oourt 
was enjoined to transfer the proceedings 
w-eeeeee-0L attachment and alienation to tas 
Oollector whenever it made an order that 
the land’ be attacned and alienated tem- 
porarily in the execution of a decree. By 
s. 5, such portion of the judgment-debtor's 
land was exempted from temporary aliena- 
tion, as in the opinion of the Oollector 
Was required to provide for the maintenance 
of the judgment debtor and the members 
of his family who were dependent on hun. 
‘Lhe Distiict Judge relying upon these two 
provisions of law set aside the order of 
the executing Gourt and remanded the 
case tor disposal in accordance with those 
provisions. From thas order the decree- 
nolders preferred an appeal to this Oourt 


-which came on for hearing before Skemp, J. 


Relying on a judgment of tns Oourt 
reported in Bishen Chand v. Bakhshish 
Singh (1) the learned Judge matntained 
the order of the Vistrict Judge and dismissed 


the appeal. Hence this Letters Patent 
Appeal. 


(l) AIR 1937 Lah. 52; 169 Ind. Oas. 658; 39P L'R 
100, 10 KL 33,1 LR 1937 Lah, 291, 


f 
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After hearing Oounsel on both sides at 
length, I have come to the conclusion that 
this appeal must succead. It is true that 
enactments relating to proceduie have a 
retrospective effect, if not expressly stated 
otherwise: but I am not convinced, in the 
first instance, that the exemption provided 
forin s. 5o0f the Act is a mere matter of 
procedure, and secondly, I am satisfied 
that even is ıb were so, the stage at which 
the new provision of law was applied by 
the District Judge was not the stage at 
which it could be applied. I am aware of 
the fact that in the judgment relied upon 
by Skemp, J. Bhide, J. has remaiked that 
ss. 4 and 5 relate to procedure only and 
that Skemp, J. has agreed with him, but 
with ali respect, L am disposed to think that 
the exemption contained in 8.0 10 80 far 
as it creates a new right in favour of the 
judgment-debtor so as to protect a part of 
his land from his decree-holder or attaches 
a disability to a decree-holder in sofar as 
to debar him from proceeding against a 
part of his judgmentrdebtor’s land, deals 
With something more than a mere proce- 
dure. In my View, it brings into existence 
a right which the judgment-debtor can 
claun henceforth, and as such, the new pro- 
vision of law cre@ating that right cannot 
have a retrospective efect unless an 
express provision had been made therefor. 
There 18 abundant authority ın support of 
the proposition that such enactments are 
not retrospective in their efect. Keferenve 
in this connection may be made to Hatder 
Husain v. Puran Mal (2), Sheopujan Rat 
v. Bishnath Rat (3), Ata-ur-Rahman v. 
Income-tax Commissioner, Lahore (4), Gur- 
mukhdas v. Hassomal, 139 ind. Oas. 589 (9) 
and Nepra v. Sajer Pramanik (6). 

in Harder AHusuin V. Puran Mal (2) a 
Question arose whether a new proviso added 
to a section of the Agia Pre-emption Act 
goveined pending Cases, A majority of the 


“Full Benca of the Allahabad High Court 


heid tnat the proviso added to s. 19, Agra 
Pre-empuon Act by the Amending Act cf 
1929, which came iuto force aller the 
desa ot gitt in favour ot the defendant 
Vendee, did not prevent him trom deteating 
the plaintifl’s ciam by virtue of having 
prior to the 


(2) 58 A 63,157 Ind. Cas, 157; A I R 1935 All, 706; 
(ivda) ALJ ovo; (1985) AL K 713,09 RA 115. 

(3) AL K 1930 AL 70v, 128 Ind, Oas. 390; 52 A 886; 
(vay) a L J Biz. 

(4) A IR 1934 Lah, 10:3. 


W) 189 Ind. Uas. ote, AL R 1932 Sind 71; 269 L - 
R 204, ind, Rul. (1u32) Sind 124. : 


(6) ôo Ọ 07, 103 Ind, Uns, 062; A IR 1937 Oal. 763. 
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passing of the decree. The learned Judges 
further remarked that it was a well- 
established rule of construction that a 
retrospective operation was not to ke given 
to a Statute so as to impair an existing 
right or obligation otherwise than as regards 
the matter of procedure, unless that effect 
could not be avoided without doing violence 
to the language ofthe enactment. If the 
new Act touched a right in existence at 
the passing of the Act, then it should not be 
held to be applicable to a pending action 
concerning that right. Reliance was placed 
on a quotation from Maxwell on the 
Interpretation of Statutes und on another 
from Oraies on Statute Law. The first 


quotation rans as follows: 

“In general, when the law is altered during the 
pendency of an action, the rights of the parties are 
decided according to the law has ıt existed when the 
action was begun, unless the new statute shows a 
clear intention to vary such rights.” 

The latter quotation is as follows: 

“In the absence of anything in an Act to show 
that it 18 to have a retrospective operation, it can- 
not be so construed as to have the effect of alter- 
ing the law applicableto a claim in litigation at the 
time when the Act is passed.” 


In Sheopujan fat v. Bishnath Rai (3) 
a Division Bench of the Allahabad Hign 
Court observed that a new enactment cor 
amendment of already existing enactment 
passed during the pendency ofan action 
has not a retrospective effect unless either 
it expressly saysso or itlays down a mere 
rule of procedure which it 15 the duty of 
Oourts to follow. ; 

in Ata-ur-Rahman v. Income-tax Com- 
missioner, Lahore (4) a Division Bench of this 
Court observed that provisions which touch 
Bright in existence at tue passing of the 
statute were not to be apphed retrospectively 
in the absence of express enactment or 
necessary intendment. This quotation was 
taken trom a judgment ot their Lordships 
of the Privy Uouncil as reported ın Delhi 
Cloth & General Mills Co. Ltd. v. Income- 
Tax Commissioner, Delhi (7). In Gurmukh- 
das V. Hassomal, 139 Ind. Oas. 589 (5) 
and Nepra v. Sajer Pramanik (6) simula 
principles were enunciated. i 
“In my opinion the question that was 
involved in these execution proceedings» 


“was whether the decree holder nad or nad 


not a 1ignot to proceed against the whole ot 
the judgment-debuor’s land without making 
any reservation for his maintenance or, 
in other words, wnether a judgment- 


(7) ATR 1927 PO 212; 106 lnd. Oas. 153, 54 I A 
421; 9 Lah. gd; 4O WN 1053; 8 P L T794; 25 AL 
J 964; 53 M L J 819,47 UL Jt; 30 Bom. LR 60; í 
L T 40 Lah, 1,320 WN 337 (PO). 
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debtor could claim, as a matter of right, 
an exemption for a part of his land. for 
his maintenance, and as this matter had 
been desided by the executing Oourt in 
December 1935, any change of law effected 
subsequent to that order could not alter 
the conditions as they existed at the time 
the order was made. 


Even if if were possible to hold that 


this view of the matter is open to doubt ' 


and that the provisions contained in ss. 4 
and 5, Debtors’ Protection Act, relate to a 
mere matter of procedure, Iam further of 
opinion that it was not open to the District 
Judge to have reversed the order of the 
executing Court merely on the ground that 
since then a new enactment had been 
passed which effected a change in the 
existing law. As observed by their Lord- 
ships of the Privy Oouncilin Delhi Cloth 
& General Mills Co., Ltd. v. Income-tax 
Commissioner, Delhi (T): 

“Provisions which, if applied retrospectively, 
would deprive of their existing finality orders 
which, when the statate came into force, were final, 
are provisions which touch existing rights ” 
and as such, they cannot have a retrospec- 
-tive effect unless it is clearly so provided. 
The only thing that is contended on behalf 
of the respondents is that as the matter 
was still pending in the Appellate Court, 
it had not been finally decided and that 
therefore it could be treated as a pending 
proceeding liable to be affected by any 
change made in the law. In my view, 
there is no force in this contention. An 
- appeal may for certain purposes be a con- 
tinuation of the original proceeding; but it 


cannot be reasonably urged that an Appel»: 
late Court will be justined in setting aside - 


the judgment of a trial Court which, when 


delivered, was not open to any objection on - 


- the ground on which the Appellate Court 
seeks to set it aside. In R. H. 
v. V. Skinner (8) it was remarked by a 
Division Bench of this Oourt: 

“An alteration in procedure may have retrospec- 
tive effect and while proof isa puat of procedure, 
the stage of proof has been passed in the present 
case and it does not exist except under particular 


and special circumstances during appeal. In shoit,. 
a change ın procedure cannot retrospectively affect. 


a decided matter.” 

A similar question came before a Divi- 
sion Bench ol the Madras High Oourtin a 
case reported in 
dharaju v. Maharaja of Jeypore (9) and 

(8) ‘AIR 1930 Lah 1004; 129 Ind, Cas, 8; 12 Lah, 


172; 32 P L R 110; Ind. Rul, (1931) Lah, 86; 12 Lah, 
LJ17 


` Rul. (1929) Mad, 343. 


fas KING v, MAUNG taobne sawa (RANG) 


Skinner - 


Satrucherla Stvaskan< 


ž: 
(9) A IR 1928 Mad. 1194; 114 Ind. Oas, 823; Ind. 
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the lesrned Judges had arrived at the 
same conclusion as has been arrived at by 
a Bench of this Court in the case referred 
to above. The following quotation is to 
the point: 

“The argument that because this appeal may be 
regarded for certain purposes ay a continuation of 
the lower Court's proceedings and that we must 
therefore apply to it the amended procedure now 
in force, does not seem to us tenable. It would 
involve this result that on every alteration of 
processual law, all proceedings taken under the 
previous law within a period allowing of an 
appeal when the new law came into force, would 
be contrary to law. The mere statement of this 
result is sufficient to demonstrate that the argument 
cannot be sustained.” 

I am in respectful agreement with the 
remarks. quoted above, and would hold that 
even if the exemption claimed in these 
proceedings were a mere matter of pro- 
cedure, the order made by the executing 


‘Court at a time when no such exemption 


existed could not be held to be wrong on 
the subsequent enactment of that exemp- 
tion.. I would, therefore, allow this appeal, 
set aside the order of the learned Judge of 
this Oourt as well as that of the District 
Judge and restore the order of the execut- 
ing.Oourt. In view of the fact, however 
that none -of the authorities mentioned 
above was cited by Counsel for the appel- 
lants and that he failed to present his 
cage in a proper manner, I would not allow 
the appellants any costs against the 


respondents. - 
Coldstream, J.—I agree. 
Be | Appeal allowed. 





RANGOON HIGH COURT 
‘Oriminal Revision No. 475-A of 1937 
: August 27, 1947 

Ba@uLBy AND SHARPR, JJ. 

Toe KING—ProsgovtTor 


versus 

MAUNG THOUNG SHWE—Opposita Party 

Motor Vehicles Act (VIII of 1914), ss. 11, 5, 16— 
Rules by Burma, under 8. 11—&. 38-B—Rule, +f ultra 
vires —-Arrest of offender under Act, whether legai— 
Powers under s. 57, Ortminal Procedure Oode (Act V 
of 1098), when can be avacied of —Difference between 
s. ô ands. 379, Penal Oode (Act XLV of 1860), pointed 


| out—Criminal Procedure Code (Act V of 1890), ss. 250, 


435 — Order for compensation to accused — Duty of 
Magistrate to record reasons shown against order of 
compensation — Failure makes the order invalyd— 
Expression of optnvon, in revision on points beyond 
those provided within a. 435. 

Per Baguley, J.—The power to seize a license 
from 148 owner and keep it tor a certain time cannot 
im any way help to carry into effect the provisions of 
the Motor Vehicles Act. It is not even a temporary 
suspension of the liosnse because it provides that a 
temporary substitute isto be given for it, and g, 18 


bad 


only provides for a license tobe cancelled or suspend- 
ed bythe Local Government or by a Court trying 
the holder of a license for an offence. Rule 38-B made 
by the Burma Government, under s, 11 must, there- 
fore, be held to be ultra nres. [p. 642, col. 1.) 

Per Baguley, J.—Under Sch, I, Criminal Procedure 
Code, offences punishable with fine only are not 
cognizable and the Police cannot arresta person for 
such an offence only: so for the commission of an 
offence under the Motor Vehicles Act, a person can- 
not be arrested unless such offender fails to give 
- his correct name and address. The power of arrest 
given under s. 57, Oriminal Procedure Oode, is also of 
no avail. [ibid | a l 

“Per Baguley, J.—BSection 5, Motor Vehicles Act, 
deals with reckless driving dangerous to the public 
having regard to all the circumstances of the case. 
Section 279, Penal Oode, refers to driving in -a 
manner so rash or negligent as to endanger human 
life orto be hkely to cause hurt or injury to any 
other person. The difference between these two 
gections ie this. A man may drive a motor vehicle 
jn a manner ‘dangerous to the public” even if there 
ig no actually on the spotto be endangered, 

the puble being regarded as some kind ofan all- 
pervading presence which may reasonably be expest- 
ed to be atthe place at thetime, For instance, ifs 

man drives out of a side-road and dashes acrose a 
main road into another side road at 60 miles an hour, 
he may not endanger any person at all because there 
happened at the moment to be nobody there to be 
endangered, but he is certainly driving in a manner 
dangeious to the public having regard to the amount 
of traffic which may reasonably be expected tobe 
there. Stil his offence cannot come under s, 279 
because there is not “any other person” who is likely 
to be hurt. For an*oftence under s. 279 there must 
definitely be some other person to be endangered. 
So if in driving across the maim road m this manner 
some passer-by only saves his life by a wild leap to 
gaiety, then the driver of the vehicle is driving in 
a manner so rash and negligent as at least to be 
likely to cause hurt to that person who only saved 
his life by his agility and an offence under s. 279 has 
bean. committed. |p. 643, col. 1] 


Under s. 250, Oriminal Procedure Code, before 


ordering any person to pay compensation, the Magis- e 


trate must call upon him forthwith to show cause why 
he should not pay compensation aad the Magistrate 
ahall record andconsider any cause which the com- 
plainant or informant may show. Where the Magis- 
trate does not record any statement made by the 
complamant as showing cause against his being 
ordered to pay compensation. but in his order he 
atatex the pointe that he raised, that is not sufficient. 
The Magistrate must record the words used by the 
complainant when showing cause unless of courge 
complainant chouses to put his 1easons ‘into writing. 
If this 18 done and the writing is filed, it would 
obviously be unnecessary for the Magistrate to record 
- it agai, and fling the written submission would, in 
effect, be recording the cause shown, Unless this 1s 
done, the order ot compensation is bad. [p. 643, col. 


“ver Sharpe, J.—It is of considerable doubt as to 
whether 1t 18 within the province of the High Oourt 
when acting under 6.435, Oriminal Procedure -Code, 
to canvass, and express opinions upon, all -topics, 
however interesting may be- the pointe of law or 
practice involved in them, which have arisen: 1n the 
course of the proceedings before the inferior Oriminal 
Gourt, Qa revision its mquily 18 ‘limited to "the 
correctness, legality or propriety of any finding, 
sentence or order recorded -Or passed'-and to “the 
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irregularity of any proceedings of such inferior 
Oout” 4 644, olif i 

Or R. írom an order of the Hony. 
Magistrates, Third Bench, Rangdon, dated 
June 16, 1937. i 

Mr. E.W, Lambert, Government. Advo- 
cate, for the Orown. 

Baguley, J—This case was originally 
sent for bythe Court on its own motion. 
An examination of the record, however, 
shows that various important points arose 
in connection with it, and as there seemed 
tobe a considerable misapprehension both 
by the Motor Vehicle Department and by 
the Magistrates with regard to the powers 
of the Police in connection with making 


_arrests underihe Indian Motcr Vehtcles 


Act, it was thought advisable to have the 
case heard before a Bench and we have 
had the advantage of hearing the Govern- 
ment Advccate in connection with it.. The 
facts which gave rise .to the present case 


are as. follows: -Sergeant Hill was on -point 
-duty at .an important cross -road in 
“Rangoon. He had with him, acting under 


his orders, two constables, one of whom be- 
longed tothe Motor Vehicles Department. 
In the course of his duties he stopped the 
traffic from east to west, The accused 
was driving a bus and he ran past the 
traffic signal. According tothe Sergeant 
he bumped into a water carrier: sccord- 


“ing to the accused he did not actually 


bump*into the water carrier but hit the 
bucket of water he was carrying. On 
this, the Sergeant directed his motor 
vehicle constable to demand the accused's 
license. What happened immediately after 
this is in dispute but there is no doubt 
that the accused did not produce his 
license. He went to the Sergeant and 
some kind of an argument ensued, 
According to the two witnesses who were 
relied upon bythe Magistrates as indepen- 
dent witnesses, after some argument the 
Sergeant puthis hand on the accused's 
shoulder, demanded the license .and . said 
that he would - take him--to the -Police 
Station if he failed to produce it. The 
accused tried to get away, ran towards 
his bus, the Sergeant ran after him, seized 
him again and a struggle ensued. ‘The 
Sergeant says the accused kicked him -in 
his private parts and he then hit nim. 
According to the. two witnesses, the 
Sergeant frst hit the accused and then 


‘the accused kicked him with- his knee 


between the legs. In the end, the accused 


-was overpowered and. taken to the Police © 


Station and the Sergeant made a report, 


AJ 
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This it would seem was in accordance wet peak ane ae ee ene aa m 
with the usual practice. In the report the 4 
Sergeant has stated his version of what ka pa na OAE cone 
happened and in the report no section of Itis of interest to [oote that this Rale 
any kind ‘is mentioned. It is a mere state- says nothing about what is to happen 
ment. According to the Superintendent of if the offender is not sent up for trial, 
Police in charge of the Motor Vehicles nor what is the position of the offender 
Department, this is the proper procedure: while the trial is proceeding. As the 
the report is forwarded tohimand he receipt is only valid in lieu of a license 
passes orders himself with regard to until the offence iscalled for trial, the 
whether there should be a prosecution or question of whether this rule is ultra vires 
not. In this particular case the accused arises. Section 11 empowers the Local 
was first of all prosecuted under ss.5and Government to make rules for the pur- 
8, Motor Vehicles Act, for reckless or pose of carrying into effect the provisions 
negligent driving and for failing to ofthe Act and regulating the use of 
produce his license. He was acquitted on motor vehicles or any class of motor vehicle 
the charge of failing to produce his in public places. The power to seize 
license because the license had already a license in this way is given by r. 38-B 
been taken away from him by the PoliGe passed under the second portion of this 
in connection with another case andhe section; so, we have to examine the 
only had in his possession a temporary question of whether it can be held to be 
permit. On the charge of reckless and a rule for the purpose of carrying into 
negligent driving he was fined. As soon effect the provisions of the Act. It is 
as this case was over, fresh proceedings clear, it has nothing to do with Pari 1 of the 
. were opened against him under 38.353, Act. Part 2 ofthe Act is of general applica: 
Indian Penal Code, for assaulting a public tion. Section 3deals with people under 
servant in the execution of his duty and it the age of 18 years driving a motor vehicle; 
is this case which is now under revision. the rule has nothing to do with them. 
The Bench of Honorary Magistrates before Section 4 places on the person in charge 
whom the case went, examined the wib- ofa motor vehicle the duty of stopping 
nesses for the prosecution consisting of the and remaining stationary as long as may 
Sergeant, two independent witnesses who reasonably be necessary. Rule 38-B 
were a tramway driver andatramway hasnothing to do with him. Section 5 
line inspector, and the constables who were provides the punishment for reckless driving. 
‘working under the Sergeant, and then after Again r.38°B cannot deal with this section, 
examining the accused they discharged In Part 3, s. 6, deals with any one who 
the accused, directed the Sergeant to pay „drives without a license. Section 7 says 
Rs. 20 compensation under s. 230, Orimi- -that the holder of a license shall not allow 
nal Procedure Uode finding that the, it to be used-by any other person. Bec- 
charge was false and vexatious and fri- tion 8 says that the driver of a motor vehicle 
_volous, and in the judgment it 18 also shall produce his license on demand bya 
stated that the Magistrates proposed -Police Officer. Seizing would -clearly come 
to take action against the two Police after production. Section 9 says a lizense 
constables through the proper channel shall be valid only within any area specified 
because they had perjured themselves. therein. Section 10 directs the owner of 
The first point for consideration is whe- every motor vehicle to have it registered. 
ther the Sergeant had any mghtto arrest Rule 38-R cannot be said to help to carry in- 
the accused. He seemed to have been to effect any of these provisions. Section 11 
under the: impression that he had the gives the rule-making power. Section 12 
Tight to arrest the accused because he deals with the driving speed of motor 
-faled to make over his license, and Vehicles and soon. Section 13 gives power 
reliance is placed on r. 38-B made by the to ‘exclude any area specitied from the 
Local Government under the provisions of Operation of the Act. Part 4 deals with motor 
~g- 11, Motor Vemcles Act Tue relevant . vehicles temporarily leaving or visiting 
` part ofr 38B: °° © ~ ‘British India and cannot have any connec- 
_ “The ‘Commissioner of Police in TE tion with r. 38-B. In Part 5, s. 16, provides 
“may empower any Police Officer attached to the the penalty for breach of the provisions of 
oor JEG Paparan kn ja the pease the Actor rules framed thereunder. Sec- 
See ae Nu NT rani tion 17 prescribes what sort of Oourts shall 
1914, within the view -of the Police’ Officer so try cages under the Act. Section 18 pro- 
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vides for cancelling and suspending licenses 
by the Local Government or by the Court 
which convicts the person. Section 19 is 
the general repealing section. 

From this short survey of the Act, it is 
impossible to see how the power to ‘seize 
a license from ita owner and keep it fora 
certain time can in any way help to carry 
into effect the provisions of the Act. It is 
not even a temporary suspension of the 
license because it provides that a tem porary 
substitute is to be given for it, ands. 18 
only provides for a license to be cancelled 
or suspended by the Local Government or 
by a Court trying the holder of a license 
for an offence. Rule 38-B must, therefore, be 
held to be ultra vires. Offences under the 
Indian Motor Vehicles Act, if under s. 5, 
are punishable with tine which may extend 
to five hundred rupees and, if under s. 16, 
are punishable with a fine which may 
extend to one hundred rupees for a first 
offence or two hundred rupees for a second 
offence. Under Sch. II, Criminal Procedure 
Oode, offences punishable with fine only are 
not cognizable and the Police cannot arrest 


‘a person for such an offence only; so, for 


the commission of an offence under the 
Motor Vehicles Act a person cannot be 
arrested. It would appear, however, from 
the statements made im the Oourt by some 
of the Police Officers examined as wit- 
nesses taat the Police are under the im- 
pression that s. 07, Oriminal Procedure 
Oode, gives power of arrest for such offences. 
Section 57 runs as follows: 

“When any person who in the presence of a Police 
Officer has committed or has been acoused of commit- 
ting anon-cognizable offence refuses, on demand of 
such officer, to give his name and residence or gives 
& name or residence which such officer has reason to 
believe to be false, he may be arrested by such officer 
in order that his name or residence may be aacer- 
tained.” 


In the present case there is no suggestion 
that the accused was asked to give his name 
and address, still less that he refused or 

ve one which the officer had reason to 

elieve to be false, It is quite clear that 
if an offence under the Indian Motor 
Vehicles Act is committed in the presence 
a Police Officer, the Police Officer 
could and should demand the name 
and address of the offender. If this 
is refused, then under s. 57, an imme- 


‘diate right to arrest arises. If he gives 


his name and address, it will not be un- 
reasonable for the Police Otficer to demand 


‘the production of his license under 8. 8 of 


the Act because the license will bear the 
man’s name and address, and frequently his 
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photograph is in the license, so the Police 
Officer has an immediate chance of the veri- 
fying from an official record the name and 
address of the person. If the name and 
address given by the person is the same as 
the name and address appearing in the 
license, then the Police Officer can have no 
reason for suspecting that the name and 
address given is false. If the name and 
address were not the same, unless there 
were some external circumstances supelven- 
ing such as the name and address, say, of a 
driver vouched for by the owner of the car 
who is known to the Police Officer or some- 
thing of that kind, the right to arrest might 
arise because the Police Officer would have 
reason to believe thatthe name or address 
given was false and a refusal to produce 
the license for no reason at all might also 
be to the same effect. If the man makes 
a statement which is immediately vertifiable 
in & simple manner and refuses to give 
that Verification it might be argued that 
there are reasonable grounds for suspecting 
that the name and address were false; 
hut, unless these conditions arise, s. 57, 
Oriminal Procedure Code, will not give the 
Police power to arrest merely for an 
offence under the Indian Motor Vehicles 
Act. It may seem elementary to labour this 
point, butin the course of this case the 
Magistrates examined not only the com- 
Plainant but also the Superintendent of the 
Motor Vehicles Department, Mr. H. O. Mills, 
and hfs predecessor, Mr. Gallaghar, and 
both these officers, according to their 
statements as recorded, would appear to 
be a little hazy on this point, It is not 
however possible for a Policeman, who 
has to act immediately or not at all, to 
think out quietly all the possible rights of 


- arrest he may have and if seems to me that 


in this particular case, although he did not 
know it, the Sergeant had the right to 
arrest the accused, for, there were prima 
facie grounds for believing that the accused 
had committed an offence not only under 
s. 5, Motor Vehicles Act, but also under 
s. 279, Indian Penal Code. The wording of 
these two sections is slightly different and 
they have to be examined together. Sec- 
tion 5 says: 


“Whoever drives a motor vehiclein s public place 
recklessly or negligently, or at a speed or in a manner 
which 1s dangerous to the public, having regard to all 
the circumstances of the case, including the nature, 
condition and “use of the place, andthe amount of 
traffic which actually is at the time, or which might 
reasonably be expected to be, in the place, shall, on 
conviction, be punishable with fine which may extend 
to five hundred rupees.” ° - ; 
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Section 279, Indian Penal Code, runs as 
follows: 

“Whoever drives any vehicle, or ¢rides on any 
public way in a manner sorash or negligent as to 
endanger hufnan life, or to be likely to cause hurt or 
injury to any other person, shall be punished ....” 


Section 5 therefore deals with reckless 
driving dangerous to the public having 
regard to all the circumstances of the 
case. Section 279 refers to driving in a 
manner so rash or negligent as to endanger 
human file or to be likely to cause hurt 
or injury to any other person. The difference 
between these twosections seems to me to 
be this. A man may drive a motor vehicle in 
a manner “dangerous to the public” even 
if there is no person actully on the spot to 
be endangered, the public being regarded 
as some kind of an all-pervading presence 
which may reasonably be expected to be 
at the place at the time. For instance, if 
a man drives out of a side-road and 
dashes across a main road into another 
side road at 60 miles an hour, he may not 
endanger any person at all because there 
happened at the moment to be nobody there 
to be endangered, but he is certainly driving 
in a manner dangerous to the public having 
regard tothe amount of traffic woich may 
reasonably be expected to be there. Still his 
offence cannot come under s. 279 because 
there is not “any other person” who is likely 
to be hurt. For an offence under-s. 279, there 
must’ definitely be some other person to be 
endangered. so if in driving ` across. the 
main road in this manner some passer-by 
only saves his lite by a wild -leap to safety, 
then the driver of the vehicle is driving in 
& manner so rash and negligent ag at least 
to be likely to cause hurt to that person 
who only saved his lite by his agility and 
an offence under 6 279 has been committed. 
In the present case, on the accused's own 
admission he was driving recklessly or 
negligently because he says the momentum 
of his car was tvo great and he ran past 
the hand stretched out against him and hit 
the bucket of the waterman. According 
tothe Sergeant he actually hit-the water- 
man; but in any event "he was either 
driving too fast or his brakes were notin 
sufficiently good condition to stop and he 
got into such close proximity, according to 
his own estimate, that re bumped against 
the bucket the man was carrying. ‘There 
were prima facie grounds for bglieving that 
he had committed an ottence under s. 279 
and although Sergeant Hill might not have 
realized that he had the right to arrest him 
for that particular reabon, . once it.is ascer- 
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tained that he had the right to arrest him, 
he was correct in laying his hand upon him, 
as provided by s. 46, Oriminal Procedure 
Code, and as, according to the witnesses 
accepted by the Magistrates, the accused 
then tried to evade arrest, the Sergeant was 
entitled to use force to make him submit 
and the accused having then endeavoured 
to or succeeded in kicking the Sergeant on 
a man’s ‘most vulnerable portion, all force 
necessary to reduce him to submission was 
allowable and in kicking the Sergeant the 
accused did commit an offence under s. 303, 
Indian Penal Code. 


The whole affair, however, happened s0 
long ago that further action is obviously 
undesirable against the accused, but it is 
manifest that the order for payment of 
compensation cannot be supported. It 
is, moreover, bad for other reasons. 
Section 250, Oriminal Procedure Oode, lays 
down definitely that before ordering any 
person to pay Compensation, the Magistrate 
must call upon him forthwith to show cause 
why he should not pay compensation and the 
Magistrate shall record and consider any 
cause which the complainant or informant 
may show. In the present case the Magis- 
trates did not record’ any statement made 
by the complainant as showing cause against 
his being ordered to pay compensation. In 
their order they state the points that he 
raised, but that is not sufficient. The Magis- 
trate must record the words used by the 
complainant when showing cause unless of 
Gourse the complainant chooses to put his 
reasons into writing. If this were done, 
andthe writing was filed, it would obvi- 
ously be unnecessary for the Magistrate to 
record it again, and filing the written sub- 
mission would in effect be recording the 
cause shown. As I have said, however, there 
is no record of what the complainant said 
when called upon toshow cause. Further 
in my view the complaint of the complain- 
ant was not false. At the utmost it 
could not be more than a mistake and the 
reasons for classifying it as frivolous and 
vexatious certainly are to my mind very 
far from convincing. For these reasons 
while no further action need be taken with 
regard to the accused, the order for pay- 
ment ot compansation must be set aside. 
The learned District Magistrate should take 
steps to recover the amount from the ac- 
cused and refund it to the complainant if it 
has already been paid to him. 


. Sharpe, J.—In accordance with the 
powers A jn it by s. 435; sub-s.- l, 
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Oriminal Procedure Oode, this Court called 
for and has now examined the record of the 
proceedings in Oriminal Regular No. 127 of 
1937 in the Oourt of the Honorary Magis- 
trates (Third Bench), Rangoon, for the pur- 
pose of satisfying itself as to the correctness, 
legality or propriety of the finding, sentence 
and order recorded and passed in that 
case. A perusal of that record reveals that 
the Honorary Magistrates in question acted 
in a materially irregular way. It is pro- 
vided by s. 200, eub-s. |, Oriminal Proce- 
dure Code that, ifthe Magistrate acquits the 
accused and is of opiaion that the accusation 
against him is false and either frivolous or 
vexatious, then the Magistrate may call 
upon the person, upon whose complaint or 
information the accusation was made, to 
show cause why he should not pay compen- 
sation to the accused. But, as my brother 
Baguley has pointed out, sub-s.2 of s. 250 
provides that the Magistrate must not only 
consider any cause which such complainant 
may show but must also record such cause. 
Further, if the Magistrate is satisfied that 
the accusation was false and either frivo- 
lous or vexatious, he may direct compensa- 
tion to be paid to the accused, but he must 
record his reasons for so doing. In the 
present case the Magistrate directed 
Sergeant Hill to pay Rs. 20 to the accused, 
but he failed to record the cause shown by 
the Sergeant as he should have done. ‘This 
was such an irregularity that it is not 
possible for the order for the payment of 
compensation to stand, and it must be set 
aside. It is only fair, however, to the 
accused to point out that he never asked for 
this compensation to be awarded. 

I have considerable doubt asto whether 
it is within our province, when acting under 
s. 435, Oriminal Procedure Code, to canvass, 
and express opinions upon, all topics, how- 
ever interesting may be the points of law 
or practice involved in them, which have 
arisen in the course of the proceedings 
before the inferior Oriminn] Court. On 
revision, vur inquiry is limited to “the cor- 
rectness, legality or propriety of any finding, 
sentence or order recorded or passed” and 
to “the irregularity of any proceedings of 
such inferior Court.” As at present advised, 
I donot think that eitner the question of 
a Holice Officer’s right of arrest for the 
commission of an oftence under the Indian 
Motor Vehicles Act, 1914, or the validity of 
r. 38-B, Burma Motor Vehicles Rules, 1910, 
is a matter into which, in the particular 
circumstances of this case, I ought now to 
inquire.” It is certainly unnecessary for me 
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todo soin view of the opinion which I have 
already expressed as to the material irregu- 
larity under s. 250. But in case L am -wrong 
in the view which I take as to tha propriety 
of expressing my opinion on these two 
topics, | will add that, ifit were @ proper 
case for such expression of opinion, I would 
say that I agree with my brother Baguley 
both thattbere is no such right of arrest 
and also that r. 38-B is ultra vires. I think 
ita matter of so much doubt as to how ons 
should distinguish the offence created by 
s. 5 of the comparatively recent Indian 
Motor Vehicles Act, 19f4, from the offence 
created by thesecond limb of s. 279, Indian 
Penal Gode that I prefer not to express an 
opinion now on that particular point ; end 
anyhow whatever I might say would be 
merely obiter. In the result, however, I 


agree with my brother Baguley that the 
Ks. 20 must be refunded to Sergeant Hill. 
D. Order accordingly. 
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Oivil Reference No. 34 of 1936 
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ADDISON AND DIN MouamMap, JJ. 
In the matter of AMRITSAR PRODUOE 
EXOHANGH, Lop. B ; 

Income Tax Act (XI of 1922), sa, 4 (3) (vii), 10 (1), 
48A4—Interpretation of Act~—Hnglish judgment, value 
of —Whether particular recevpis form part of bust- 
ness—Intention of assessee should be constdered— 
Department finding that assessee's intention was to 
make profits as purt of busyness—-Hrgh Court, tf can 
anterfere with tt—Question whether anything taken 
over comes nio capital or revenue account — Ap- 
plicability of s. 48-A—Burden to prove that recerpt 
does not arase from business and 18 of casual nature 
—Assessee carrying on Produce Hxchange bustness— 
Deposits by clrents—Deposits tnvesied tn Government 
securttres —Sale of securtites on profit— Profus, af 
covered by 8. 4 (3) (vil). A h 

The English judgments can be utilised as aids in 
the interpretation of analogous pi0v1sions of law in 
India though not as binding authoities on those 
matters where the language of the English and 
Indian Acts differs. Commtsstoner of income-taz, 
Bengal v. Shaw Wallace & Co. (3), referred to [p. 
645, col, <.) 

lt isthe intention of the agsessee that 18 to becon- 
sidered mn determining whether particular 1eceipts are 
pert of business and when once it 18 found by the 
Department asa matter of fact that the assessee s 
intention was to make profits irom these investments 
asa part of the asseasee’s business, 15 18 doubtiul 
whether the High Uowt can go behind that nnd- 
ing. [p. 644, ool. Lj 

The question whether anything taken over comes 
into capital or revenue account depends upon evi~ 
dence of intentipn at the time. [tbta.] 

Section 48-A, comes into play only when the 1ncomeé- 
tax hasbeen actually paid in excess and not 
earlier, {p. 649, coL z| | 

lf exemption is claimed for any item of income 
received by an assesses, it 18 for him to show that the 


1833 


receipt does not arise from business and is of a 
casual and non-recurring nature. If he fails to 
Prove either of thege alternatives; he cannot bring 

is case within the purview ofa 4 (3) (vit), Income 
Tax Act, and he will be liable to pay income-tax on 
the item of income so received. [p. 648, col. 2.] 

Where the assesses doing the business as a Produce 
Exchange, receives and invests in Government 
secarities a large amount of deposits from his clients 
in the course of his business, and in the accounting 
year he sells the securities on profits, the profits arise 
from business and they are not covered by s. 4 (3) 
(vii), even if they are of a casual or non-recurring 
nature. [p. 619, col. 1] 


O. Ref. made by the Oommissioner of 
Income-tax, Panjab, North-West Fron- 
tier and Delhi Provinces, dated Novem- 
ber 14, 1936. 

Mr. Kirpa Ram Bajaj, for the Petitioner, 
Assessee. 

Mr. S. M. Sikri for Mr. J. N. Aggarwal, 
for the Respondent (Commissioner of In- 
comectax). 


Din Mohammad, J.—Under s. 66 (2), 
Income Tax Act, the Commissioner of In- 
come-tax has referred the following three 
questions to us: (1) Was there no mate- 
rial enabling a finding that the proper “ac- 
count: attribution” for the profit on sale of 
Government securities within the account 
period was to profit and loss (and not to 
Capital) account? (2) The only relevant 
evidence in respect of the profit on sale of 
property being that the said property was 
acquired in connection with the business 
of the assessee for the purpose of realizing 
money, and that this realisation was 
actually effected within a short time of 
acquisition, was this such conclusive proof 
of the profit being outside the scope of the 
Act that as a matter of law the Assis- 
tant Commissioner could not hold that this 
was not proved? (3) The assessee having 
in past assessment erroneously attributed 
part of the cost of an asset other than stock 
in trade to interest account and having 
also returned “Interest on Seourities” in 
excess of what was actually then receiv- 
able and chargeable under s, 8, is he 
-entitled as a matter of law to have his 
current assessment reduced by the over 


assessment (or by any detail entering into 
that over-assessment,? 


The facts bearing upon the first ques- 


tion formulated by the Commissioner are 
these: The assessee does business as a 
Produce Exchange and regeives a large 
amount of deposits from his clients in the 
course of his business. These deposits he 
had invested in Government securities and 
in the accounting’ period he sold these 
securities on profit. A question arose whe- 
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ther this profit was on capital account or 
on revenue account, and it is this question 
that has been formulated by the Commis- 
sioner in the form indicated above. The 
controversy erisia between “capital” and 
“revenue” has defied solution so far, and 
it is difficult therefore to lay down any 
general considerations which would con- 
clusively determine whether a certain in- 
come falls under one head or the other In 
this case, however, itis more a question of 
fact than of law, and it is on that basis 
that we propose to decide the matter at 
issue. It is not even denied by the assessse 
that the deposits that were invested 
in the shape of securities represented the 
moneys received by him from his clients 
in the course of business and the burden 
lies on him therefore to prove that the 
profits realized therefrom could not be 
charged to income tax. 


Counsel for the assesses contends that 
the investment in question was in the 
nature of ‘fixed capital’ and not in that of 
‘stock in trade’, and consequently the pro- 
fits realized from the securities could in 
no way form part of his profits or gains of 
business a8 contemplated. by s. 10, In- 
come Tax Act. He has farther urged that 
the profit realized from these securities 18 
covered by’ the exemption provided in 
g. 4 (3) (vit) and that as these profits are 
of a casual and non-recurring nature, the 
Act does not apply to them. In support 
of his contention, he has relied on In re 
Tata Industrial Bank, Ltd. (1), Punjab Na- 
tional Bank, Ltd. v. Emperor (2), Commis- 
sioner of Income-taxz, Bengal v. Shaw, Wal- 
lace & Co. (3), and Commissioner of Income- 
tax, Burma v, J. I. Milne (4). But in our 
view these authorities are not applicable in 
this case. 

In In re Tata Industrial Bank, Ltd. (1), 8 
banking concern claimed to deduct from 
the taxable profits, a certain sum which 
represented the amount of depreciation on 
war bonds and secarities belonging to 1t. 
A Division Bench of the Bombay High 
Gourt held that that deduction could not be 
allowed under s. 9, Income Tax Act of 1918 


(1) 1I T O 152; 66 Ind. Cas 979; A I R 1922 Bom. 
75; 48 B 567; 24 Bom L R118 

(2) 2 1 T O 184; 96 Ind. Oas. 380; A I R1928 Lah. 373; 
297; 27 P L R 416. 
(3) 8 IT O 178; 136 Ind. Oas. 142; AIR 1932 P O 
A 206; 59 O 1343; Ind. Rul. (1932) P O 156; 
5-36 O W N 653; (1932) M W N 818; 55 

32 AL ie 34 Bom. L R1033; 36 L 
J 124 : 
67; 148 Sad Cas. 98; AIR 1984 Rang. 4; 
` Rang. 197.(8 B,) - 
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(corresponding to s. 10, Income Tax Act of 
1922). The ratio decidendi of that judg- 
ment was that the Assessing Officer was not 
entitled in his discretion to allow any 
deduction for sums paid or debited other 
than those properly paid and debited as 
detailed in sub-s. (2) of s. 9. It would be 
observed that that judgment does not touch 
the points awaiting solution before us. 
Section 10 of the present Act, which cor- 
respondsto s. 9 of theold Act, does expressly 
mention certain deductions which are 
permissible, and whenever a deduction is 
claimed, an assessee is bound to bring his 
case under one clause oranother. Here, the 
assesses has put forward a claim not for 
deduction, but for exclusion on the ground 
that the income earned by him cannot be 
computed in calculating his total taxable 
income and the question whether a certain 


income is or ig not profit of gain within. 


the meaning of sub-s. (1) of 8. 10 has 
nothing to do with the deductions permis- 
sible under sub-s. (2) thereof. Counsel for 
the assessee, however, urges that the con- 
verse of the principle laid down in the 
Bombay judgment holds good in the pre- 
sent case, but we do not agree with him. 
That judgment did not deal with the ques- 
tion of profits and concerned itself only 
with the point whether a certain deduc- 
tion fell within the four corners of s. 9. It 
will not, therefore, be a safe guide in this 
matter. In Punjab National Bank, Lid. v. 
Emperor (2), the Punjab National Bank, 
Limited had invested some moneys in 
Government securities and claimed deduc- 
tion on account of some depreciation in the 
value of those securities. A Division Bench 
of this Court disallowed the claim on the 
ground that the investment in question 
represented ‘fixed capital’ and not ‘floating 
capital’ of the Bank. Thelearned Judges 
remarked: 

“Tt connot be denied that the Bank purchased 
these securities not for the purpose of trading in 
them but forthe purpose of retaining them perma- 
nently for use in anemergency. It is the practice 
of all properly-managed Banks to invest a portion 
of their capital in high class securities in order to 
have a readily available supply of cash in a crisis. 
Those securities were not held by the Bank as 
floating capital; Hey were not held by the Bank 
with the object of being dealt in day by day in 
the ordinary course of business. They were held 
as an emergency reserve and were regarded as the 
equivalent of ready cash with this considerable 
advantage over ready cash that they brought in a 
small but secured amount of interest.” 

A superficial reading of the judgment 
no doubt supports the contention of the 
assesses “to some extent, but in our view 


what the judgment intends to lay down is 


In the matter of AMRITSAR PRODUOH EXCHANGE, LTD. 


(LAH) ` 17510 


that in every case it is to be determined 
on its own facts whether the investment 
was apart of the ordinary business of the 
investor or otherwise. If it could be 
found that an investment had been made: 
for the purpose of permanently excluding 
a certain sum from the floating capital of 
a concern, it might be permissible to hold 
that that sum was intended to serve as a 
reserve, or in other words, as fixed capital 
having no concerao with the stock jn trade.. 
If on the other hand the facts relating to 
that investment unequivocally point to the 
conclusion that the investment is to all 
intents and purposes a part of the business 
and that the sum so invested is intended 
to serve as stock in trade, the profits 
arising therefrom will form part of the 
income of the concern. If the learned Judges 
however intended to lay down a rule of 
general application that in every case an 
investment in the shape of securities made 
by a concern should be treated as fixed 
capital, we respectfully beg to differ from 
that conclusion. In our view a sweeping 
assertion of that nature would be alogether 
opposed tolaw. In Commasstoner of In- 
come-tax of Bengal v. Shaw Wallace & Co. 
(3) the question before their Lordships of 
the Privy Council was whether a sum of 
money received as compensation for loss 
or cessation of an agency was not income, 
profits or gains within the meaning of the 
Income Tax Act, and their Lordships came 
to the conclusion that it was not : 

“Income did not include receipts of any kind 
arg were not especially exempted under the Act,” 
an 
* “the object of the Indian Act is to tax ‘income 
which is expanded into ‘income’ profits and gains 
though the expansion is more a matter of words 
than of substance.” 

In their Lordships’ view : 

“Income in the Indian Income Tax Act connotes 
a periodical monetary return, coming in with some 
sort of regularity or expected regularity from definite 
sources. The source ıs not necessarily one which 
is sea ate to be continuously productive, but it 
must be one whose object is the production of a 


definite return excluding anything in the nature of 
a mere windfall ” 


Their Lordships further thought that 
the expression ‘receipts’ arising from busi- 
ness as used is. 4 (3) (vit) meant receipts 
arising from the carrying on of business. 
We are in respectful agreement with the 
principles lajd down by their Lordships of 
the Privy Council, but we fail to realize 
how they help the assessee. As indicated 
above, in every case that arises it is to be 
determined whether ‘3 certain profit is in 
the shape of a windfall orit isa part of a 
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periodical monetary return with some sort 
of “regularity” or “expected regularity” 
and if it is found that the assessee intended 
to make these ‘profits regularly, the judg: 
ment of their Lordships of the Privy Council 
will not stand in the way of the Income 
tax Department assessing those profits. 
Besides, the ‘Commissionor here contends 
that ‘these profits arose from the carrying 
on of the normal business of the Oompany 
and if that be so, the exemption claimed 
by the assessee will not be available to him 
even under the Privy Council judgment. It 
may further be noted that in Gopal Saran 
Narain Singh v. Commissioner of Income- 
tax, B. &0. (5) at p. 145* their Lordships 
of the Privy Oouncil have observed : 

“The word ‘income’ is not limited by the words 
‘profits’ and ‘gains’. Anything which can properly 
be described as income is taxable under the Act 
unless expressly exempted.” 

In Commissioner of Income-tax, Burma Vv. 
J. I. Milne (4), the assesses was a tin 
mine owner who had been lending money 
to a mining engineer for working a tin 
area. He madea further advance to him 
of a considerable amount of money under 
an agreement stipulating for payment of a 
share of the price of the mining area then 
contemplated to be sold, and received a 
large sum of money under the agreement. 
The Income-tax Department contended that 
the profits made by the assessee were tax- 
able. The assessee, however, resisted it on 
the ground that they did not form part of 
a regular business. It was held by a 
Division Bench of the Rangoon High Court 
that these profits were covered by 8. 
(3) (vit), Income Tax Act. Page, O.J. who 
delivered the principal judgment, remarked: 

“It does not appear tome that ıt was a business 
transaction in any sense, but was only a mode by 
which the assesese sought to secure himself against 
loss if he lent to Mr. W. B. this further sum of 
Rs. It is,clear to my mind upon 
the face of the agreement that the transaction out 
of which the £6,000 accrued to the assesses 
formed no part of any business that the assesses 
was carrying on..... The transaction was e 
receipt not being a receipt arising from business 
of a casual and non-recurring nature within 8. 4 
(3) wii) of the Act.” 

With the principles underlying these 
remarks we are in respectful agreement, 
but the question still remains whether they 
apply tothe case before us. On behalf of 
the Oommissioner, on the other hand, reli- 


d 
(5)A IR 1935 P O 143; 156 Ind. Oas. 856; 62 
207; 14 Pat. 652; 8 R POl; (1935) O W N 810; 1 
LT 531; (1935: M W N 806; 69 M L J 190; 43 
943; (1935) AL J 925: 39 O W N 1093; 3 


817: 1935 O L R 458; 1935 A L R 744; 1 BR 751 (P O). 
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ance has been placed on Parashram Chin- 
taman v. Commissioner of Income-tax, C. 
P. & Berer (6), In re Chunni Lal Kalyan 
Das (7), In re Northern Assurance Co. (8), 
Westminister Bank, Ltd. v. Osler (9), d. M, 
Ins. of Taxes V. > W. Office Co. 
Ltd, (10) and Californian Copper Syndicate, 
Ltd. v. Harris (11). In Parashram Chin- 
taman v. Commissioner of Income-taz, 
C. P. & Berar (6) the assessee had purchased 
a plot of land with the idea of parcelling 
it into small plots and selling them as 
building sites at a profit and he sold some 
plots in furtherance of this intention. 
Later, the land remaining unsold was ac- 
quired by Government on payment of com- 
pensation. The Department assessed the 
profits which had thus accrued to the asses- 
gee and the aseessee contested their right to 
do so. It was held that the transaction was an 
‘adventure in the nature of trade coming 
within the definition of ‘business in 8. 2 
(4), Iucome Tax Act, and that the receipts 
from the sales were profits of business and 
not casual receipts exempt from assess 
ment, In In re Chunni Lal Kalyan Das 
(7), the assessee who was once in regular 
business as a cloth and grain merchant, 
which he had given up, received a sum as 
brokerage for the sale of certain mills and 
this brokerage transaction was an isolated 
one in the year of assessment. On a 
question raised-by the assesses that the 
gum as received by him was not assessable 
to income-tax as it fell within the meaning 
ofs. 4 (3) (vii), Income Tax Act, a Division 
Bench of th Allahabad High Oourt decided 
against him and held that the transaction 
came within the definition of ‘business and 
was not, therefore, exempt under s. 4 (3) 
(vit). The learned Judge in the course of 
their judgment rematked < 
e an Te a of the ‘word ‘nature’ n the 
exemption. The word is not ‘occurrence . Bes 
language were ‘a Casual or CREA eae k ar- 
rence’, there would be much to be said for the con- 
tention of the aasessee. But the expression ‘nature 


to us to be a word used independently of 
t aldni of the event happening in fact once 
only or more often in afortunate year. It connotes 
a class of dealing which might occur only once, 
but which might occur several times. Now the 
adventure of a businessman who is enabled 


we found ourselves 


his business associations to negotiate a 
abing akan and thereby to eam a heavy 
(6) BI TO 74. 
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commission, may undoubtedly be in fact mon- 
recurring in the sense that so successful an adven- 
ture would not be likely to occur again. But, on 
the other hand, it is a clase of transaction which 
might occur to any such businessman once only 
or halfa dozen times again, during the course of 
the year.” 

In Inre Northern Assurance Co. (8) at 


p. 578*, the Lord President remarked : 

; “Where the gain is made by the company by 
realising an investment at a larger price than was 
paid for it, the difference is to be reckoned among 
the profits and gains of the company,” 

In Wesiminister Bank, Ltd. v. Osler (9), 
certain banks converted their holdings of 
National War Bonds into 5 percent. War 
Loan and 34 per cent. Oonversion Loan, 
the value of the stocks received in exchange 
being greater than the cost tothe banks 
of the National War Bonds converted. It 
was held by Rowlatt, J.: 

“They have got a new thing andas the moment 
they get it, they have got something which js 
worth more than that which is represented in 
their books as the thing they got it for. That is 
the whole of it, and it seems to me that for the 
parpose for arriving at this system of making profits, 
which is a perfectly proper system, there is a 
profit here, and, therefore, the Crown must succeed 


in this case 

In H. M. Ins. of Taxes v. S&S. W. 
Office Co., Ltd. (10) it was held by the 
High Court of Justice (King’s Bench Divi- 
sion) that any profits derived by the com- 
pany from sales of lend must be taken 
into account in computing for income-tax 
purposes the profits arising from the trade, 
adventure, or concern in the nature of trade 
exercised by the company. Pollock, M. R. 
observed : 

“The question that we have to determine ig wheo- 
ther the moneys derived from those sales of land 
fall into income or are to be treated as capital of 
the company That is the question which often 
gives rise to difficulties and gives rise to different 
opinions...... We have to decide upon the sub- 
stance of the case and not upon what any indivi- 
dual company may deem the particolar item in 
the course of its trading. ..... I think the com- 
pany could, if they pleased, deal with the proceeds 
of the sale of land either as capital or in profit 
and loss account acoording as thas determined to 
be right... . The facts are not for us; the facts 
oe for the Commissioners who had the case before 


In Californian Copper Syndicate, Ltd. 
v. Harris (11), it was held that the 
difference between ihe purchase price 


and the value of the shares for which 
the property owas exchanged is a 
profits assessable to income-tax. There 


the assessee which was a company formed 
for the purpose inter alia of acquiring 
and re-selling mining property had after 
acquiring and working various properties 


* 
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whole to a second company 
receiving payment in fully paid shares 
of the Jatter company. The agsessee con- 
tends that the English authorities are 
not of much help in the solution of the 
problem before us. As remarked by their 
Lordships of the Privy Council in Com- 
missioner of Income tax, Bengal v. Shaw 
Wallace & Co. (3): 

“The Indian Act isnot in part materta: it is less 
elaborate in many ways subject tofewer refine- 
mentsand in arrangement and language it differs 
greatly from the provisions with which the Oourts 
in this country have halto deal. Under such 
conditions, their J.ordships think that little can 
be gained by attempting to reason from one to the 
other, at all events in the present case in which 
they think thatthe solution of the problem lies 
very near the surface of the Act, and depends 
mainly on general considerations " 


re-sold the 


This is true and we propose, therefore, 
that the decision of this case should pro- 
ceed on itsown facis andin the light of 
the Indian judgments, if any. We, however, 
consider that the English judgments can 
be utilised as aids in the interpretation of 
analogous provisions of law though not as 
binding authorities on these matters where 
the language ofthe English and Indian 


Acts differ. The word ‘business’ has 
been defined in the Income Tax Act as 
including : 


“any trade, commerce or manufacture or any 
adventure or concern in the nature of trade, com- 
merce or manufacture " 

The “term ‘total income’ has been defined 
as meaning ; 

“total amount of income, profits and gains from 
all sources to which this Act applies computed in 


14 


Unders. 6 those headings of income 
have been enumerated which are charg- 
able to income-tax and under s. 10 
sub s. (1) it is provided that the tax shall 
be payable by an assessee under the head 
‘business’ in respect, of the profits or 
gains of any basiness carried on by him. 
Section 1 (3) (vii) exsmpts only those 
receipts which are not receipts arising 
from business or the exercise of a pro. 
fession, vocation or occupation and are 
of a casual and non-recurring nature. 
The combined effect of all these provisions 
of law appears to us to be this; If 
exemption is claimed for any item of 
income received by an assessee, it is for 
him to show that the receipt does not 
arise from Business and is of a casual 
and non-recurring nature. Ifhe fails to 
prove either of these alternatives, he can- 
not bring his case wrthin the purview of 
B. 4 (3) (vit)-and he will be liable to pay 


hd 
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income-tax on the item of income 80 
received. 

We have already indicated that the 
business of the assessee was: a quasi 
banking business and it received moneys 
from its clients for the purposes of the 
business. It is further clear to ue that the 
investments: that had been made had also 
been madees a part of the same business 
and the receipts arising therefrem were to all 
intents and purposes receipts from busi- 
ness. In these circumstances, even if the 
receipts were ofa casualor non-recurring 
nature, they will not be covered bys.4 
(3) (vii). Apart from thisit is the intention 
of the assessee that is to be considered in 
such matters and when once itis found 
by the Departmentas a matter of fact 
that the assessee’s intention was to 
make profits from these investments as a 
part of the assessee’s business, it is doubt- 
ful whether we can go behind that finding. 
On these grounds, our reply to question 
No. l will bein the affirmative. 

The second question need not detain us 
long. The property in question had been 
taken over by the old Company from a 
debtor in discharge of his loan, and the 
new Company realized profits out of it. 
As remarked by the Commissioner the 
question whether anything taken over 
comes into capital or revenue account 
would depend upon evidence of jntention 
atthe time. The finding at which the 
department arrived was that “the object 
of purchase was re-selling ata profits as 
soon a8 a suitable opportunity arose.” 
The aseessee has failed to establish that 
the property wasnot acquired with the 
primary object of yielding asurplus on 
realization or that it wasa mere - windfall. 
We accordingly answer this question in the 
negative. 

Oomiag now to question No. 3, it is 
admitted by the Department that the 
assesses was in the habit of compiling 
his account on the strictly mercantile basis 
even wilh regard to the interest on secu- 
rities. The interest dueon the securities 
was accordingly brought into the profit 
and loss statment last year even though 
it had not been actually received. The 
Income-tax Officer, however, adopted the 
cash basis in the present year and assessed 
the amount actually received, by way of 
interest. The procedure adopted by the 
Income-tax Officer will no doubt result 
in double sssessment, but whether this 
is illegal or not will depend on the true 
interpretation to-be put on s,.48-A (1) 
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and (2). Further, that section comes into 
play only when the income-tax has been 
actually paid in excess and not earlier 
and we have not been referred to any 
other provision of law which we can 
invoke at the present stage of the assess- 
ment to grant to the assessee the relief 
prayed for. We are consequently constrain- 
ed to answer this question, too, in the 
negative. We answer the three questions 
referred to us accordingly and order the 
assesses to pay the costs of the Oommis- 
sioner. 
D. Answer accordingly. 
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(Act V of 1908), O0. XLVII, r. 1—Sufficient reason’, 
meaning of—‘Apparent on fate of record’, meaning 
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The mere fact that the Judge in deciding a case 
has taken a mistaken view of law js not sufficient 
to enable a party to come up with an application 
for review under O. XLVII, r 1, Civil Procedure 
Code. Itmay be possible to argue that a review 
les if a positive rule of law is ignored but to say 
that a review lies because the apposite lawis not 
applied is to state the proposition very widely. [p. 
652, col. 1 } 

Oase-law referred to.] 

e words ‘for any other sufficient renson' in 
O. XLVII, r. 1, Civil Procedure Code, mean reason 
sufficient on grounds af least analogous to those 
specified immediately previously. In all applica- 
tions for review based on mistake or erroror any 
other sufficient reason, the applicant has to show a 
mistake or error apparent on the face of the record or 
& mistake or error analogous thereto It may be a 
mistake apparent on the face of the record where a 
Court applies a particular statute to a given set of 
events whereas on the said date it is obvious from 
the record that a wholly different statute applied. 
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Bisheshwar Prasad Sahi v. Parath Nath (13), relied 
on. [p. 8528, e0l8. 142] | l 
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289 of 1930, dated December 18, 1931. 
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Mr. K. B. Sheorey with him Mr. W. K. 
Sheorey, for the Non-Applicant. 

Order.—tThis is an application for 
review of the judgment of the Additional 
Judicial Commissioner, Nagpur, in Second 
Appeal No. 94-B of 1933, decided on August 
31, 1935. 

The facts of the case may be briefly 
stated as under:—One Udaji who owned 
the field in suit died indebted to two 
creditors Ganpat and Tukaram. On 
Udaji’s death his widow Mainabai adopt- 
ed Appa in 1921, but in 1922 she insti- 
tuted a sait and obtained a decree 
declaring the adoption of Appa to be invalid 
on the ground that he was'an orphan when 
adopted and later on obtained possession 
of the property from him. In the meantime 
the creditor Ganpat’s son Sadasheo sued 
Appa as the alleged adopted son of Udaji 
as his legal representative for recovery of 
the debt due to him and obtained a decree 
in the Small Cause Oourt on February 20, 
1923, and in execution of that decree, 
attached and sold the fieldin suit which 
was purchased by one Abaji who obtained 
possession thereof on July 8, 1924. Abaji 
transferred the field to the decree-holder 
Sadasheo on July 15, 1924, and later on 
Sadasheo’s son sdld it to the present 
plaintiff on June 24, 1929. The other 
creditor Tukaram instead of instituting a 
suit against Appa, the alleged adopted 
son, took a mortgage ofthe field in suit 
in satisfaction of his debt from Appa on 
April 18, 1921, and Tukeram’s son Balwant 
instituted a suit for foreclosure on ita basis 
joining Sadasheo asa party as he was a sub- 
sequent purchaser. Sadasheo pleaded para- 
mount title and got himself discharged. A 
decree for foreclosure was passed against the 
mortgagor and Balwant obtained possession 
on November 30, 1927. A dispute regard- 
ing possession followed with the result that 
proceedings under s. 145 of the Oriminal 
Procedure Code were started and Balwant’s 
possession was confirmed and Sadasheo was 
directed tofilea civil sut. It is thus that 
Sadasheo's transferee the present plaintiff 
instituted a suit against Balwant for a 
declaration of his title to the property and 


recovery of possession thereof. Balwant - 


resisted the suit by denying the title of the 
plaintiff and urged that the plaintiff's pre- 
decessor-in-title not having sued the proper 
legal representative of Udaji the decree and 
the subsequent sale were a nullity and did 
not clothe him with a title and consequently 
the plaintif had no titie to the property. He 
also urged that his mortgage was admitted 
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by the plaintiffs predecessor-in-title when 
he purchased the property in auction and he 
was estopped from denying. the same. 

The trial Court beld that the plaintiff had 
title tothe property but he was debarred 
from challenging the mortgage and dis- 
missed the suit. The Appellate Court did 
not agree with the view that the plaintiff 
was debarred from challenging the mort- 
gage and decreed the claim. Tne case then 
came up in second appeal before the Addi- 
tional Judicial Commissioner, Nagpur. The 
Additional Judicial Commissioner by his 
judgment dated August 31, 1935, held that 
though the suitin the Small Cause Court 
was instituted against Appa as the legal 
representative of the deceased Udaji, the 
decree that was passed was one personally 
against Appa and could not legally be exe- 
cuted bya sale ofthe field which did not 
belong to Appa, and the plaintiff's prede- 
cessor-in-interest could not acquire any 
title by its purchase. He further held that 
at any rateit was the duty of the plaintiff's 
predecessor-in title, after the adoption of 
Appa was declared invalid, tohave brought 
on record the proper legal representative 
of the deceased Udaji before putting the 
property to sale. This not having been 
done, the sale in favour of the plaintiff's 
predecessor was a nullity. Lastly, he held 
that the plaintiff's predecessor-in-title and, 
therefore, the plaintiff was precladed from 
questioning the inyalidity of the mortgage. 
In this view of the case the decree of the 
lower Appellate Court was set aside and the 
plaintiff's suit was dismissed. Against this 
decision this application for review is filed. 

It is urged that there are mistakes ap- 
psrent onthe face of the record within the 
meaning of O. XLVII, r. 1, Oivil Procedure 
Oode, which vitiate the decision. It is 
argued that in deciding that the decree 
against Appa was a personal one, the learn- 
= Additional Judicial Com missioner ignored 
the fact that the suit against Appa was 
instituted in his capacity as the legal repre- 
sentative of Udaji and notin his personal 
capacity. Sukhdeo Prasad Narain Singh v. 
Madhusudan Prasaad Narayan Singh (1), is 
relied on forthe proposition that in such 
a case it isthe duty of the Court to inter- 
pret the decrce with reference to the plead- 
ings and judgment. It is further urged 
thal the decision that it was necessary to 
bring on record the proper legal repre- 
sentative after the adoption was declared 
invalid is not correct in law and that the 


(1) 10 Pat. 305; 182 Ind. Oss. 871; A I R1931 Pat. 
177; 12 P L T 75; Ind. Rul. (1931) Pat, 295. 
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view that the mortgage could not be chal- 
lenged is also erroneous. 

e view taken in Sukhdeo Prasad 
Narain Singh v. Madhusudan Prasad 
Narayan Singh (1), may be correct and it 
is quite possible to argue that the view 
taken by the learned Additional Judicial 
Commissioner. that a decree passed in such 
circumstances ig a personal one ie errone- 
ous in law, but we cannot accept the con- 
tention that this a mistake or error appa- 
rent on the face of the record permitting 
us to review the judgment passed by the 
learned Judicial Commissioner. The learn: 
ed Judicial Commissioner has‘in para. 2 of 
his judgment referred to the factthat the 
suit against Appa was instituted against 
him in his capacity as the legal represen- 
tative of the deceased Udaji. He was thus 
perfectly alive to the fact that itis in that 
view that it was being argued that the 
decree passed against him should be regard- 
ed as one passed against the legal repre- 
sentative of the deceased, but in spite of 
that fact he has come to the conclasion in 
para. ð of his judgment that the decree 
against Appa was against him personally. 
The decree, Ex. P-7, does not state that it 
18 passed against Appa as the legal repre- 
sentative of the deceased Udaji or that it 
is binding against him only tothe extent 
of the assets of the deceased Udaji. Pre- 
sumably it is on this decree that the Judge 
has come to the conclusion that it is a per- 
sonal one and the Judge was not persuaded 
to accept the view that in such a case the 
decree should be regarded as one passed 
against Appa in his capacity as the legak 
representative of the deceased Udaji. This 
may be an error of law, andthe mere fact 
that the Judge in deciding a case has taken 
& mistaken view of law is not safficient to 
enable a party to come up with an appli- 
cation for review under O. XLVII, r. 1, 
Civil Procedure Code. Their Lordships of 
the Privy Council in Chhajju Ram v. Neki 
(2), have clearly Jaid down that it is no 
ground for review that the judgment pro- 
ceeds on an incorrect exposition of law. In 
Sitapatt Rao v. Sitabayamma (3), it ia laid 
down tbat a Court has jurisdiction to decide 
& point of law wiongly as well as rightly 
and the review cannot be granted because 
the judgment or order proceeds on an 

(2) 3 Lah. 127; 72 Ind. Oas. 566; AIR 1922P O 
112; 49 TA 144; 30 M LT 295; 38 O WN 697: 41 P 
LR P 01948; 3 PLT 43516 LW 37;17 PWR 
1923; 483M LJ 338; 24 Bom. LE 12838: 4UPL R 
.PO 9; a A D À 

(3) A IR 1933 Mad. 668. 145 Ind. Oas, 993; 65 
ML J 387;_ 38 L W 604; 6 R MISS, | . 


JAGARAO ANNAJI DBSHPANDH ve BALWANT (NAG.) 


B51 


incorrect exposition of law. The same view 
was expressed in Ramchandra v. Govindrao 
(4) and in Jagannath v. Shriniwas (5) and 
G. I. P. Ry. v. Harakchand (6). The appli- 
cant, however, urges that though in para. 2, 
the Judge has referred to the fact that Appa 
was sued in his capacity as the legal rep- 
resentative of Udaji that fact was forgotten 
when coming to the conclusion that the 
decree passed against him was a personal 
one. We donot think that we can assume 
any such mistake on the part of the Judge. 
He was perfectly alive tothe fact that he 
was sued in his iepresentative capacity, 
but Ex. P-7, which is the decree in the case 
led him to hold that it wasa personal one. 
As we have stated, he may be wrong in 
his law regarding the interpretation of such 
decrees, but that is no reason for interfer- 
ence in review. 

The next two points decided by the Judge 
are mere questions of law, and the mere 
fact that itis argued before us that those 
questions of law have been wrongly decided 
and the view taken there was erroneous 
will not enable us to review the judgment. 
A Court hearing an application for review 
has no jurisdiction to order a review 
because it is of the op that a differ- 
ent conclusion of law should have been 
arrived at: Girdharilal v. Kapadvanj 
Muntcipality (7) and Bala Prasad v. Bal- 
krishan (8). . 

The applicant has brought to our notice 
the case of Rukhmabat v. Ganpatrao (9) 
where Grille, A. J. O., laid down that an 
omission to consider important facts which 
are on record being analogous to a 
mistake apparent on the face of the record 
is a sufficient reason for entertaining an 
application for review under O. XLVII, 
r. 1, Oivil Procedure Code. The facts of 
that case do not present any analogy to 
the facts of the present case. The only 
fact which is said to be ignored by the 
learned Additional Judicial Commissioner 
is that the suit was instituted against Appa 
in his capacity as the legal representative 
of the deceased. We have shown that the 
Judge was not ignorant of the fact, as he 
specifically stated it in para. 2 of his 


gait) 23 N L R 53; 87 Ind. Oas. 135; ATR 1095 Nag. 


(5) AI R 1935 Nag. 362; 88 Ind. Oas. 112. 

(6) A I R 1929 Nag, 58; 112 Ind. Oas 653. 

(7) A I R 1930 Bom. 317; 128 Ind. Gas. 19; 32 Bom. 
L-R 610; Ind. Rul, (1931) Bom. 3. 

(8) 55 A 198; 146 Ind Oas. 756; (1933) A LJ 75; A 
I R 1933 All. 274; 6 RA 332. a 

(9) 28 N L R 221; 140 Ind. Oas. 409; AIR 1982 
Nag. 177; Ind. Rul, (1932) Nag. 150, 
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judgment, but in spite of that fact he came 
to the conclusion thatthe decree must be 
regarded as a personal one. Rukhmabai v. 
Ganpatrao (9, has, therefore, no applica- 
tion to the facts of the present case. The 
applicant's Counsel has invited our atten- 
tion to Murari Raov. Balavanth Dikshit (10), 
Debi Sahai-Gulzart Mal v. Basheshar Lal- 
Bansi Dhar (11) and British Equitable 
Assurance Co.¥. Rajaram(i12:. In Murari 
Rao v. Balavanth Dikshit (10) review was 
granted as a positive rule of Hindu Law 
was ignored, and in Debi Sahat-Gulzars 
Mal v. Basheshar Lal-Bansi Dhar (11) 
review was granted on the ground that a 
positive rule of limitation was ignored. 
British Equitable Assurance Co. v. Rajaram 
(12) lays down that a review may lie if the 
Judge has notapplied the apposite law to 
the facis of the case. It may be possible 
to argue that s review lies if a positive 
tule of law is ignored but to say that a 
review lies because the apposite law is 
not appliedis to state the proposition very 
widely. Order XLVII, r. 1, permits an 
application for review to be filed if there 
is a mistake or error apparent on the face 
of the record or for any other sufficient 
reason. The words “for any other sufficient 
reason” have been interpreted by their 
Lordships of the Privy Council in Chhajju 
Ram v. Neki (2) and recently in Brsheshwar 
Pratap Sahi v. Parath Nath (13) as meaning 
“reason sufficient on grounds at least 
analogous to those specified immediately 
previously". In all applications for review 
based on mistake or error or any other 
sufficient reason, the applicant has to show 
a mistake or error apparent on the face 
of the record or a mistake or error 
analogous thereto. What is a mistake or 
error on the face of the record has been 
explained in Laxman v. Shevantibar (14) 
by the same Judge who laid down the law 
in British Equitable Assurance Co. v. 
Rajaram (12); in these words : 

‘Where a Court applied a particular statute toa 


given set of events whereas on the said date it was 
obvious from the record that a wholly different 


(10) 46 M 952; 76 Ind Oas. 342; A I R 1924 Mad 98; 
45°M LJ 309; 18 L W 363: (1923) M W N 761. 

(11) 10 Lah. 184; 112 Ind. Cas, 540, AIR 1928 Lah, 
919:30 P LR 696. 

(12) AI R 1988 Nag. 305; 113 Ind. Oas. 896; 11 N 
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J 184. 

(15) &6 A 634; 151 Ind. Oas. 41; A IR1934 PO 
913; 61 IA 3:8; 7 RP O 43; 110 W N1034, 40 L 
W 383; (1934) AL J 918; 67ML J 608; (193 M W 
N 1005, 60 OL J267; 390W N 1; 36P LR 305; 
86 Bom. L R 1179; 15 PL T 763; 1934 A L R 856; 1934 
O L R 726 (P 0). 

(14) A IR 1927 Nag. 252; 102 Ind. Oas. 6. : 
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statute applied, it may bea mistake apparent on the 
face of the record ” 


It is only on these principles that Murari 
Rao v. Balavanth Dikshit (10) and Debt 
Sahat-Gulzari Mal v. Basheshar Lal Bansi 
Dhar (11) were decided. Ifin stating that 
an application for review lies if apposite 
law is shown not to have been applied, the 
learned Judge meant to say a positive 
rule of law is ignored as stated by him in 
Laxman v. Shevantibai (14) the view may 
be reconcilable; otherwise the view is 
likely to lead to the impression that in all 
cases decided it could be urgued that the 
proper exposition of Jaw is ignored and 
review will have to be granted, though 
their Lordships of the Privy Oouncil in 
Chhajju Ram v. Neki (2) have clearly laid 
down that this is not the proper interpreta- 
tion of O. XLVII, r. 1. It is not shown 
that any statute has been ignored or a 
positive rule of law disregarded. As none 
of the cases cited by the applicant's Counsel 
apply to the facts of the present case, we 
need not discuss them further in this 
Case, 

As we have shown that this is a case in 
which it could atthe most be argued that 
the Judge was mistaken in law or has 
arrived at an erroneous decision on the 
points of law involved in the case, no 
application for review lies. The applica- 
tion is, therefore, dismissed with costs. 
Oounsel’s fee Rs. 50. 

S. Application dismissed. 





4 LAHORE HIGH COURT 


First Civil Appeal No. 16 of 1936 
October 30, 1936 | 
ADDISON AND DIN MOHAMMAD, JJ. 
SANT SINGH AND ANOTHHR— OBJROTORB—- 
APPELLANTS 
versus 
RAM GOPAL AND OTHBRS—PETITIONBRS 


AND OfuuRE— Pro forma RESPONDANTS 

Sikk Gurdwaras Act (VIII of 1920, z. 16 (2%) (i), 
(ii), Gii)}—Namdev institutton—Baradari forming 
small part—Founder Namdev—Granth Sahib kept, 
read and worshipped in baradari both by Sikhs and 
followers of Namdev—Baradari held not Sikh 
Gurdwara~~Namdev sect— Usages. 

Namdev sect, which is not a Sikh sect, is a very 
cosmopolitan one and amongst its usages is the 
reading and worship of the Granth Sahib in which 
many of the sayings of its founder are incorporated. 

There was at Ghaman, a well-known institution 
comprising a Mandar of Baba Namdev, a Smadhof Bawa 
Bohr Das, a Mandar of Shivji, a Mandar of Krishna 
and a fifth place called by some baradarit and by 
others tehdari, along with other buildings, all being 
inside the same enclosure. Inside this large en- 
closure there was another enclogure, containing the 
Smadh or Mandar of Baba Namdev. The whole af 
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this large institution was claimed as the Sikh 
Gurdwara of Baba Namdevji; but the claim was subse- 

uently confined to the baradaré or tehdari alleging 
that to be a Sikh Gurdwara, although it formed part 
of theond large building. Baba Namdevji, by whom 
or in whose honour this institution was founded, was 


not aSikh Thre Namdevji was a Bhagat. Granth. 


Sahib was kept inthe baradart and was read from 
time totime. There was no proof that the baradari 
was established in memory of any of the Sikh Gurus 
or for use by Sikhs for the purpose of public wor- 
ship or used ab such before or after the petition : 

Held, that the fact that the reading of the Granth 
Sahib from beginning to end, called akhand path 
had taken place there fromtime totime from 1869, 
onwards did not necessarily bring the baradart 
within the provisions of s, 16 @ 8 (it) ow (iit), 
Sikh Gurdwaras Act. Unless it been made ont 
that this baradari was & separate institution and 
established as such, it could not beheld tobe a 
Sikh Gurdwara; for if the baradart was merely a 
-part of the institution of Namdev, it must be held 
to be a minor or subsidisry part thereof, It may be 
the case thatthe Sikhs go there because the Granth 
Sahib is there; but these must be Sikhs, who are 
not strict Sikhs bat with leanings towards the 
Namdev sect, as in the same institution there are 
amadhs, which are worshipped, and Hindu temples 
where worship takes place. Nama Bansis venerate 
the Granth Sahib and there is no reason to hold that 
they worship at baradari owing to some tradition 
connected with one of the ten Sikh Gurus. They 
do so because the Granth Sahib ia one of the books 
they venerate, If some Sikhs do go there, that 
would not alterthe nature of the institution which 
is a Nama Bangi institution and a corporate part 
of one large institution of the followers of Baba 
Namdevji. 

F. O. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated August 
30, 1939. 

Mr. Harnam Singh, for the Appejlants. 

Messrs. Achhru Ram, Mela Ram and 


F. H. Shah, for Petitioners Nos. 1 to 29. 


Addison, J.—There was a petition under 
B. 7, Sikh Gurdwaras Act, claiming 9g 
certain institution at GHuman named Baba 
Namdevji as a Sikh Gurdwara. When 
this petition was gazetted, two petitions 
were put in under 6.8 of the Act by two 
sets of worshippers, praying that this 
institution should be declared not to be a 
Sikh Gurdwara. These petitions were con- 
solidated and an issue framed as to whether 
the institution shvuld be declared to bea 
Sikh Gurdwara. In the original petition 
under s.7 no mapor plan cf the institution 
“was given nor were the boundaries of the 
Gurdwara building shown. There is at 
Ghuman a well-known institution comprising 
a Mandar of Baba Namdev, a Smadh of 
Bawa Bchr Das, a Mandar of Shivji a 
Mandar of Krishna and a fifth place called 
by some witnesses baradar? and by others 
tehdari, along with other buildings, all 
being inside the same enclosure. Inside 
this large enclosure there is another 
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enclosure, containing the Smadh or Mandar 
of Baba Namdev and many other smadhs. 
The baradari or tehdari can cnly be 
approached by entering first ihe large 
enclosure and then the smaller enclosure. 
According to the petition under s. 7, the 
whole of this large institution was claimed 
as the 3 kh Gurdwara of Baba Namdevji; 
but when the petitions under 5. 8 came 
on for trial, the petitioners had to admit 
that they could lay no claim to the insti- 
tulion as a whole and they confined their 
claim to the baradari or tehdari marked 
A on the plan, alleging that to be a Sikh 
Gurdwala, although it obviously forms 
part of the one large building, enclosed, 
as already described. Baba Namdevji, by 
whom or in whose honour this institution 
was founded, was not a Sikh. He died in 
1350 A. D.*before even the birth of the 
first Guru Nanak The Namdevji was 
a Bhagat of some fame and some of his 
sayings were included in the Granth Sahib 
of the Sikhs, although he was not a Sikh, 
Bohr Das, whcese smadh is also one of the 
places where worship takes place in this 
institution, was the Chela of Namdeviji, and 
the petitioners in Petition No. 924, known 
as Bawas, are his descendants. A com- 
mittee of these Bawas manages the institu: 
tion as a whole. The Obhimbas (originally 
tailors and washermen) of the Punjab 
count themselves as his followers and the 
petitioners in Petition No. 925 are represen- 
tatives of these Ohhimbas who also claim 
to be managers of the institution. There 
is thus a controversy between the peti- 
tioners in the two petitions, namely between 
the Bawas and the Chhimbas on the 
subject of mangement, Many of the persona, 
who signed the petition under 8. 8 presented 
by the Chhimbas, are obviously Sikhs or 
persons with Sikh leanings, and when evi- 
dence was led by the Ohhimbas, some of 
their witnesses with these leanings did state 
that the baradart A was founded in 
memory of a visit paid by the sixth Guru, 
Hargobind, to this institution. 

Tne Sikh Gurdwaras Tribunal held that 
it had not been established that the por- 
tion of this institution marked A was a 
S:kh Gurdwara and an order was made in 
both petitions to the effect that the 
institution described as Gurdwara Baba 
Namdevji at Ghuman should not be 
declared to be aSikh Gurdwara. Against 
these two orders or decrees some of the 
s. 7 petitioners have preferred two appeals, 
which have been heard together. 

It cannot be contended, and*it was not 
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contended before us that the followers of 
Namdev, who was not a Sikh, come with- 
in the Sikh fold; yet many of his followers 
reverence the Granth Sahip and in numer- 
ous respects resemble the Sikhs in their 
usages; in particular, they pay great respect 
to the Granth Sahib of the Sikhs, and 
there is no doubt that the Granth Sahib 
was kept in the baradart marked A and 
worshipped there for many years by the 
followers of Namdeyji as well as by Sikhs 
who go to pay respect tothe Nemdev institu- 
tion. Reading of the Granth Sahib from 
beginning to end, called akhand path has 
taken place there from time to time from 
1869 onwards. This, however, does not 
necessarily bring the baradari A within 
the provisions of s. 16 (2) (è), (ii) or (iii), 
Sikh Gurdwaras Act, these being the 
sections relied upon by the objectors. 
Unless it has been made out that this 
baradart A is a separate institution und 
established as such, it cannot be held to 
be a Sikh Gurdwara; for if the baradari is 
merely a part of the institution of Namdev, 
it must beheld to be a minor or subsidiary 
part thereof. 

- The Bawa petitioners contended that 
they kept the Granth Sahib in the baradari 
along with other sacred Hindu scriptures 
and that they only used it for reading the 
verses of Namdev, which are undoubtedly 
incorporated therein. This is not correct 
and there is mo doubt that the Granth 
Sahib as a whole has been read there. 
The objectors, on the other hand, asserted 
that the barada7t was a separate institution, 
in spite of its forming part of the building 
of Namdevji, established ın memory of a 
visit paid by the sixth Guru to the Namdev 
institution at Ghuman. The sixth Guru did 
pay such a visit as he was apparently 
impressed with the sanctity of the institu- 
tion; but even after that visit, the institu- 
tion remained as it was and did not become 
a Sikh institution unless it be that the 
baradart A was then founded in memory 
of his visit. 

There are many general considerations 
which go against the establishment of this 
baradari A as a Separate institution. The 
whole institution, including everything 
contained within the enclosure, has always 
been managed by the committee of the 
Namdevji institution and the baradari A 
has never had a separate management or 
separate accounts. Apart from that, the 
petitionera under s. 7 of the Act first 
claimed the whole institution to be sikh 
and then had to confine themselves to this 
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insignificant portion A which undoubtedly 
is part of the building of a very large 
institution which they had toadmit they 
had wrongly claimed io the first instance. 
The very name Gurdwara Baba Namdevji 
goes to indicate that it is a Gurdwara of 
a noo-Sikh body. Obviously the peti- 
tioners under s. 7 were wise in giving up 
the claim that the whole institution was 8 
Sikh Gurdwara as that petition was un- 
maintainable. Their original claim, there- 
fore, as first put forward in the petition 
under 8. 7, was false. 

The burden is, therefore, heavy upon 
them to prove that this small portion of a 
large building was established as a Sikh 
Gurdwara and comes within s. 16 (2) (i), 
(ii) or (iti) of the Act. It appears that 
this baradart was rebuilt in 1911; but 
there is no doubt that it existed in some 
form at an earlier date. This is clear from P. 
W. No. 7/7 which is dated 1898. There is a 
book, P. W. No. 9/2, published in 1931 by 
one Gyani Khazan Singh.He stated there 
that a memorial waserected where the Gura’s 
horse had been tethered. He was examined 
asa witness and could not show any autho- 
rity for this statement and it is signifi- 
cant that no such tradition was mentioned 
in the earlier edition of the same work. i 

P, W. No. 7/7 was also relied upon by the 
objectors. This was a poem written by 
Puran Das in 1898. He was mahant of 
the institution. Ia his poem, which is writ- 
ten in very towery language, the visit of the 
sixth Gura is mentioned. After that 1s 
mentioned the tine baradart structure where 
the Granth Sahib was installed. The build- 
mg is described as most magnificent. There 
is, however, no link even in the poem 
connecting the baradart with the visit of 
the sixth Guru. Taking the evidence 
as a whole, therefore, it cannut be 
regarded as proving that the baradart 
was established in memory of Guru 
Hargobind’s visit, especially when it is un- 
doubted that Namdev was a Bhagat and 
that his followers have, therefore, a direct 
interest in the Guru Granth Sahib and the 
sayings of Namdev which are incorporat- . 
ed in ıt. It also follows that it cannot be 
said that it has been proved that this 
baradari was established for public wor- 
ship by the Sikns rather than the followers 
of Namdev. In fact, it was not seriously 
contended befgre us thats. 16 (2) (i) of the 
Act applied, that is, that the baradart A 
was established by, or in memory of, any 
of the ten Sikh Gurus or in commemoration 
of an} incident in the life of any of the 
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ten Sikh Gurus and was used for public 
worship by Sikhs. Similarly the evidence 
is far from proving that the baradari A was 
established for use by kikha for 
the purpose of public worship and 
was used for such worship by Sikhs 
before and at the time of the pre- 
sentation of the petition under sub-s. (1) of 
‘gs. 7. This means that s. 16 (2) (211) is also of 
no avail to the objectors. 

More stress was laid upon B. 16 (2) (42) 
of the Act, namely that the baradar: A, 
owing to some tradition connected with one 
of the ten Sikh Gurus, was used for public 
worship predominantly by Sikhs before and 
at the time of the presumption of the 
petition under sub-s. (1) of 8.7. Here again 
the objectors must fail. The Namdev sect, 
which is not a Sikh sect, is a very cosmo- 
politan one and amongst its usages is the 


reading and worship of the Granth Sahib in. 


which many of the sayings ofits founder 
are incorporated. It may be the case that 
the Sikhs go there because tLe Granth 
Sahib isthere; but these must be Sikhs, whe 
arenot strict Sikhs but with leanings io- 
wards the Namdev sect, as in the same 
institution there are smadhs, which are 
worshipped, and Hindu temples where 
worship takes place. Nama Bansis venerate 
the Granth Sahib and there is no reason to 
hold that they worship at baradari A, as 
they undoubtedly | do, owing to some 
tradilion connected with one of the ten 
‘Sikh Gurus. They do so because the Granth 
‘Bahib is one of the books they venerate. If 
some Sikhs do go there, that would not 
alter the nature of the institution which is 


-a Nama Bansi institution and a corporaie 


‘part ot one large institution of the followers 
of Baba Namdevji. In fact, an attempt 
has. been made in this case to turn a friend- 
ly visit of the sixth Guru to an institution 
belonging to another sect, into a source 
of gam to the followers of the Guru 

‘who paid this friendly visit. The 
attempt set up 1s one without merit and has 
been made merely with a view to cbtain 
possession of a portion of an institution 

- which is not a Bikh institution and at which 
large offerings are made. We dismiss both 
appeals with costs, 

a 


D. Appeal dismissed, 
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PATNA HIGH COURT _ 
Civil Appeal No. 168 of 1939 
December b, 1987 

Wort AND MANOHAR Laut, JJ. 

LAKHAN SAO AND oTHERS— 
“ DBEPRENDANTS~~APPSLLANTS 

versus 
Firm KANI RAM-BHAG WAN DAS 
AND ANOTHBE-—PLAINTIF#S AND OTHRES-~— 

DLFBNDANTS-~K ESPON DENTS 

Cini Procedure Code (Act V of 190s), O. XXX, 
r. l—Applicabitty to Hindu joint family business 
—Plaint describing plaintiff as“ firm K through B 
Case held not one tn which joint Hindu Jamily 
sued in firm's nane—Execution—Two decrees under 
jurisdiction of one Court--Hzeculton tn respect of 
one—Compromue—Both decrees consolsdaied—Oom- 
promise in one pettiton—Jurisdiction of Uourt to 
consolidate. 

Order XXX, Oivil Procedure Oode, has no ap- 
plication tothe business of 8 joms Hindu family. 
Where the plaintilis are desci1ibed in the plaipt us 
“firm K though B“, 1) amounts to nothing more 
than B biinging the action on behalt of K£. It oan- 
not be held to be acase where a jomt Hindu family 
gues inthe name of the firm. NET 

There were two decrees underthe jurisdiction of 
a Oourt but execution im respect of only one was 
taken out, Subsequently the parties enteredinto a 
compromise andthe two decrees were consolidated, 
The agieement provided ior payment, by in,talmenty 
and in cage of failure execution was to be taken out 
in respect of both the decrees. I; was contended 
that the Judge could not consolidate both the dec- 
rees : i 
Heid, that the faot that the compromise was stated 
in one petition to be wıtn regard to two decrees dia 
not affect the Jurisdiction ot the Uourt, which had 
Jurisdiction over both the decrees and their execu- 
tion, Gobardhan Prasad v. Bishunath Prasad (1), 
distinguished, pap 

O. A. irom the original deciee of the 
Bub Judge, Monghyr, dated Marca 15, 
1935, 

Dr. D. N. Mitter and Mr. Dinesh Chandra 
Varma, for tue Appellants. 

Mr. G. F. Das, tor the Respondents. 

Wort, J.—in my judgment this appeal 
falls, luis by the aetendants and toe Arsi 
point argued 18 that tne sult 1p ine form in 
which 1b was brougnt 18 uot malntamabdie. 
Order XXX,r.4, Uivui Procedure Vode 18 rel- 
ed upon for this contention. Ahab Order 
enables ahrm to sue in We tirm’s name. 
The authorities of the various ign Couris 
are to the efect tnab this Order does not 
apply to the business of a jomb Hindu 
famuy, It 1s suid in this Gase Wat the 
Claun is by a joint Hindu iamıy Ww tne 
firm’s name. A statement ot we facts, i 
seems tO me, disposes of Lu point. lu bue 
first instance | should Uke to opserve tual 
this question was not raised in tne written 
statement. In the pldainb tne Plats 
are described as “irm Kani Ram buagwau 
Das through Babu Kuni Kam aitas hannu 
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Lal Marwari”. This is nothing more than 
Babu Kani Ram bringing an action on 
behalf of Kani Ram Bhagwan Das. In my 
judgment in the circumsiances itis nota 
case in which a joint Hindu family sues in 
the frm’s name. The questions which were 
raised in connection with the statement of 
the learned Judge on this point, therefore, 
do.not arise. The statement of the learned 
Judge had reference to the question 
whether the co-parceners of the plaintiff 
Babu Kani Ram were partners in this 
business, orto put it more accurately, co- 
parceners with the plaintiff in the joint 
Hindu family business. 

The next argument is that the minors 
were not represented in the compromise 
which was effected and outof which ulti- 
mately the execution proceedings were 
brought, and the property: sold to the 
plaintiff in pursuance of that execution, 
Undoubtedly in the previous action in 
which money decrees had been obtained, 
the defendant-appellants, some . of. whom 
were -minors atthe time the compromise 
was entered into, filed separate vekalat- 
namas represented by perscns other than 
the person who signed the compromise 
decree, which is the subject-matter of this 
action. But again a bare statement of the 
facts shows that “there is really no sub- 
stance in the point. The compromise in no 
way gave title tothe property which -is in 
dispute in this- case. A valid decree had 
been obtained against the defendants in 
that suit together with the present appel- 
lants before us, and the title depended 
upon the validity of the decree which, as I 
have already indicated, is not questioned in 
this appeal. No rights other than what the 
plaintiff already had or ‘no rights other 
than what the decree-holder already had 
were given by the compromise decree. 
Asamatter of fact it gave certain reliefs 
tothe defendants in the suit which they 
would not have had otherwise than by the 
compromise. The minor's rights, therefore, 
are not affected andthe question whether 
they were properly represented by the person 
who signed the compromise petition does not 
arise. 

The third point argued is that the learned 
Judge had no jurisdiction to allow the 
compromise in the form in which it was 
made. From what I have already observed 
it will be seen that there were two decrees 
_ and there is a further fact which it is 
necessary to mention in this connection 
and that is that only as regards one had 
execution, been taken out. Then the parties 
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came along and by the compromise in effect 
these two decrees were consolidated; the 
parties agreed to pay instalments and also 
agreed that, in the events of the instal- 
ments not being paid, execution could be 
taken out as regards both. The point 
taken, as I have observed, is that the 
Judge had no jurisdiction to make this 
consolidation: that in substance states the 
argument. But the learned Juige had 
jurisdiction over both the decrees and 
execution of both the decrees, and the 
mere fact that the compromise was stated 
in one petition to be with regard to two 
decrees in no way affects the jurisdiction 
of the learned Judge. Had the parties been 
so minded, they could have entered into 
a compromise separately in respect of 
each decree. But the same result is effected 
by the method which the parties in fact 
adopted. i 
. In this connection the case in Gobardhan 
Prasad v. Bishunath Prasad (1) is relied 
upon. There the learned Judge effected a 
compromise with regard toa decree which 
was, so far as execution was concerned, 
barred by limitation. Coutts and Adaml, 
JJ. there decided that the order which the 
learned Judge made purporting to be 
under O. XX,r. 11, was without jurisdiction. 
It followed as of necessity that being without 
jurisdiction the order was ineffective and 
could not revive a decree which, as I have 
already stated, was barred by limitation, 
That case, in my opinion, has nothing to do 
with the matter before us excepting so far 
ae itis referred to in a judgment by the 
Chief Justice\and Kulwant Sahay, J. in 


„the very matter with which we are dealing, 


and my reference to that raises the further - 
question which appears to be a complete 
answer tothe appellants’ third point. The 
very same question which is now argued 
came before the Munsif and ultimately 
found its way before my Lord the Chief 
Justice and Kulwant Sahay, J. They 
decided that the Munsif was correct and 
that the point was without substance. Now, 
it is contended by Dr. Mitter that the 
decision of this Court is not res judicata; 
that may beso. But the fact remains that 
the question was raised before the Munsif 
andas I have said ultimately came before 
this Court. Although perhaps not strietly 
res judicata, it is quite clear that this Court 
would have no jurisdiction to overrule a 
decision of aDivision Bench of this Court -. 
on the very point which is now argued and - 


sie 2 PLT 80; 58 Ind, Oas. 393; A I R 1921 Pat, 
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between the same parties. In my judgment 


that point also fails with the result that the 
appeal fails and must be dismissed with costs. 


Manohar Lall, d. —I agree. i 
D. : - Appeal dismissed. 


PRIVY COUNCIL 
Appeal from The Supreme Court of the 
Straits Settlements (Settlementof Singapore) 
March 7, 1938 
Loep Wricat, Logp Romse, Siz LangsLor 
SANDERSON, SIR S1pngy Row .atr AND SIR 
Grokas Rankin 
AHMED ANGULLIA bin Hadjee 
MOHAMED SALLEH ANGULLIA— 
APPRLLANT 


i versus 
ESTATE & TRUST AGENOIKS (1927) 
-~ LTD, AND OTHERS —RgSPONDENTS 
Admintstration—Eaescutor—His duty in relation 


totestator'’s contracte remaining incomplete at his. 


death— Oontract enforceable—He should not neglect 
any opportenity presenting self of coming to 
terms with contracting party that may benefit 
estate —No evidence that such opportunity presented 
tiself—Sums paid by egecutor to contractor for work 
finished after testator's deatr should be allowed in 
éxecutor's account. 
The administrator bas a clear duty to perform, 
The moral duty is distinct. Itis to perform tae 
contract entered into by his intestate, The legal 
duty in this instance, in all cases where it is fully 
understood and examined, is identical with the 
moral duty. Prima face it is the duty ofa legal 
pena representative to perfurm all contracts of 
testator or intestate as the case may be, that can 

be enforced against him, whether byway of specifie 
performance or otharwias. If the contract be one 
that cannot be enforced againsthim for any*reason 
such asthe Statute of Frauds‘and ia one that it 
would be. disadvantageous to the estate to perform, 
it is,a different. matter, though he is not 
to plead the Statute of Limitations and may pay 
& statute-harred debt unless it has bean judicially 
declared to be so. Norin the case of an enforceable 
onerous contract ought he.to neglect any opportunity 
that may presant itself of, coming to terms with the 
other contracting. party that may benefit the estata, 
But the breaking of an epforceable contract ‘isan 
unlawfol-act, and it can never be the duty of an exe- 
cutoror an administrator to. commit such an-act, 


AHMAD ANGULLIA v. astata & TRUST AGRNOIE (192 7), ofp. (P.O) 


bound | 


v. Jarman (1), Is,re Rownson_(3) and In re 


Ocopsr 
Midgley (1), relied on. [p 660, col. 1 | 

In taking an account the executor or administra- 
tor cannot, of course, be Gharged with damages 
occasioned to the catate bya breach of trust.. But it 
is incumbent upon him to justify his payments, and 
those that he cannot justify will necessarily have 
to be disallowed. “In re Stevens \6), referred to. [p. 
€61,-col, 1.5 : 

One K referred to. as. the intestate conveyed cer- 
tain. lands in Singapore to his wife and himself 
upon trust for himself for life and after his death 
apan tiua for his son if heshould attain the age of 

, andin default, upon trust for the said son's 
children a?. therein mentioned withgn ultimate 
trust, in favour of the mtestate’s said wife anda 
daughter. The intestate K sabsequently entered 
into a contract with one H, a building contractor, 
which provided for the erection on part of the settled 
land of six shops sta Sait of $44,572. H proceeded 


1175—83 & 84 ; 


a 


“and thereu 


“itself of ` 
“builder that would be of advantage to the estate that 
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with the work and had completed about three- 
poene of it, when the intestate died. At that time 

had been paid over $28,000 of the contract price 
and a balance of some $16,000 accordingly remained 
due to him subject to his duo performance of the 
contract. Afterthe death of the intestate a docu- 
ment which purported to be his will was admitted to 
pe probate being granted to the appellant who 

d beenthereby appointed the sole executor Ths 
appellant proceeded to administer the intestate'g 
estate, andin his capacity of executor paid $17,276 
to H, who had in the meantime completed the 
erection of the six shops. It was not disputed that 
this was the sum dus to H upon such completion. 
In.ordar to provide this sum the appellant as execu- 
tor. mortgaged some property forming part of the 
intestate s estate, and in respect of such mortgage, a 
sum of $3,703'96 was paid by the appeliant by way 
of interest. The probate-of the alleged will was 
so. uently revoked by order of the Court on the 
ground.that the same had not been properly executed, 
n the respondents were appointed’ admi- 
nistrator of the intestate's estate. The Administrator 
issued an originating summonsin the Suprema Court 
of the Straits Ssttlements (Settlement of Singap»re) 
for the determination of the question whether ths 
sum’ of $17,2/6 paid to H ought to be borne by the 
settled property, or ought to be paid out of the 
intestate’s estate, and asking for general administra- 
tion of such estate so far a9 might ba nesesgary. The 
Oourt declared that the cost of completing the six 
shops ought to be paid out of the settled propsrty and. 
made an order for ths administration of the intestate's 
estate including an account in the usaal form of the 
intestate’s -personal ‘estate come to the hands 
of the appelisnt One of the respondents Æ 
appealed to the Oourt of Appsal from so muchof 
this order as declared that the settled estate should 
bear the costs of completing the six shops, and such 
appeal was allowed, the Court declaring that such 
costa were not recoverable out of the settled pro- 
perties without prejudice to any question that might 
arise a9 to how such costs should be borne as bet- 
ween the appellant and the -intestate’s estate. 
The costs referredto inthe two.orders consisted of 
the whole of the $17,276 and tha $3,70296. interest. 
The appellant's account of the intestate's estats come 
to his hands was in due course brought in bafore the 
Registrar of the Oourt, and in that account the ap- 
pellan credited himself with the two sums in ques- 
tion ag being properly payable out of the estate’ 
The Administrator and the next of kin objected, and 
thereupon the Registrar referred the question to the 
Judge for determination. The Judge directed the 
Registrar to disallow,in the .appeMant’s account the 
$17,270 except so much of it as the Registrar should 
consider would have been fair to pay to Has com- 
pensation for the breach of the contract to build the 


‘shops if the contract had-bzen brokenat the death of 


the intestate, and ajso to disallow:so much of the 
$3,703 96 as represented interest upon sugh part of 
the $17,278 as was directed to be disallowed. The 
appeal from the decision waa dismissed. ` There was; 
no evidence that an opportunity presented itself of 
coming to some arrangement with the contractor that 
would have been of advantage to the estate : 

. Held; that it was the duty ofthe appellant as the 
ap t legal personal representative of the intestate 
to honour the intestale’s obligations under the con- 
tract in question unless an opportunity presented 
coming to some arrangement with the 


he was administering.. There being no evidence that 
any such opportunity did in fact present itself, the 
onus of proving the existence of such an opportunity 
‘lay upon, the respondents, Hivenif the contractor 
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had been willing to agree to leave the work un- 
finished upon the terms of being paid compensation, 
there seemed no reason to suppose that he would 
have been content to receive merely his loss of 
profit or any sum less than the amount actually paid 
tohim by the appellant. Nor could the appellant 
have prevented the contractor from completing the 
contract if the contractor wished to continue the 
work, for the land on which the shops were being 
erected was the land of respondent E. Had, there- 
fore, the appellant purported to repudiate the con- 
tract, he would not have benefited the estate unless 
the contractor accepted such repudiation which 
seemed unlikely; and if the contractor had accepted 
such repudiation and sued the appellant for damages 
it was impossible to tell how much such damages 
together with the costs of the action would have 
amounted to. But in any case, the appellant owed 
no duty totheestate thathewas administering to 
commit the unlawful act of repudiating the’ contract 
and he was not shown to have had any oppo: tunity of 
coming to g friendly arrangement with the contractor 
that would have been more beneficial to the intes 
tate’s estate than paying the balance’of the contract 
price unpaid at the intestate’s death. The two sums, 
the amount. paid to the contractor and the interest 
could therefore be allowed inthe appellant’s account. 
Cooper v. Jarman (1), relied on and explained. 
Inve Day, Sprake v. Day (5), distinguished. Holt v. 
Holt (2), referred to. [p 661, coL 2; p, 662, col. 2.) 

Messrs. A. F. Topham, K. C. and J. 
Leonard Stone, for the Appellant. 

Messrs. C, D. Myles and H. E. Frencis, 


for the Respondents. 


Lord Romer.—This appeal raises an 
interesting question as to the duties of an 
executor in ielation to the testator's con- 
tracts remaining uncompleted at his death. 

The facts that give rise to it are, so far 
as material, as follows. On January 3 
1927, Kavena Hadjee Mohamed Yoosut 
hereinafter referred to as ‘the intestate con- 
veyed certain lands in Singapore to his 
wile the respondent Fatimah and himself 
upon trust for himself for life and after 
his death upon ‘trust (subject to certain 
provisions as to maintenance) for son 
the respondent Kader Ebrahim if he should 
attain the age of 21, and in default, upon 
trust for the said son's children as therein 
mentioned with an ultimate trust in favour 
of the intestate's said wife and a daughter. 
On July 15, 1927, the intestate entered 
into acontract with one Tan Peck Hood 
a building contractor, which provided (ag 
subsequently modified) for the erection on 
part of the settled land of six shops at a 
cost af $44,572. Hocd proceeded with the 
work and had completed about three-quar- 
ters cf it, when on July 18, 1928, - the 
intestate died. At that time Hood had 
been paid over $28,000 of the contract 
price and a balance of some $16,000 accord- 
ingly remained due to him subject to hig 
due performance of the contract. Their 
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Lordships have no precise information as 
to how much of the $16,000 represented work 
completed but not paid for at the death 
of the intestate. As, however, three-quar- 
ters of the work had been dcne, about 
$5,000 out of the $16,000 would appear to 
have already been earned by the contrac- 
tor. After the death 
document which purported to be his will 


and which was dated May 25, 1928, was ` 


admitted ta probate, probate being granted 
on September 10, 1928, to the appellant who 
had been thereby appointed the sole exe- 
cutor. The appellant proceeded to adminis- 
ter the intestate’s estate, and in his 
capacity of executor paid $17,276 to Hood, 
who had inthe meantime completed the 
erection of the six shops. It is not disput» 
ed that this was the sum due to Hood 
upon such completion. 
this sum, the appellant as executor mort- 
gaged some property forming part of the 
intestale’s estate, and in respect of such 


mortgage a sum of $3,702°36 was paid by 


the appellant by way of interest. 
On January 7, 1932, proba'e of thealleged 


In order to provide. 


of the intestate a . 


will was revoked Ly order of the Court on . 


the ground that the same had not been — 


properly executed, end thereupon the res- 


pondenis Estate and Trust Agencies (1927), ` 


Limited, were appointed administrator of 
the intestate’s estate. Such respondents are 
hereinafter referred to as the Administrator. 

On May 16, 1934, the Administrator issued 
an originating summons in the Supreme 


Court of the Btraits Settlements (Settle- ~ 
ment of Singapore) for the determination of : 


the question whether the sum of $17,276 
“paid to Hcod ought to be borne by the 
settled property, or ought to be paid out 


of the intestate’s estate, and asking for’ 
general administration of such estate so far 


88 might be necessary. The summons came 
on for hearing before Prichard, J, who 
declared that the ccst of. completing the 
six shops ought to be paid out of the 


settled property and made an order for 


the administration of the intestate’s estate 
including an accountin the usual form of 


the intestate’s personal estate come to the | 


hands of the appellant. The respondent 
-Kader Ebrahim appealed to the Oourt of 
Appeal from so much of this order as de- 
-Clured that the settled estate should bear 
the costs of completing the six shops, and 


such appeal was allowed, the Court declar-- - 


ing that such costs were not recoverable 


kk 


a 


‘out of the settled properties without pre- ~~’ 
judice to any question that might arise as, 
to how such.costs should pe borne as bet. 
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ween the present appellant and the intes- 
tate’s estate. l 

Neither ip the order of Prichard, J. nor 
in that of the Oourt of Appeal does any 
distinction appears to have been drawn 
between the cost of the work done on the 
shops after the death of the intestate and 
the costs of that done but not paid for in 
his lifetime: and it must be taken that 
the costs referred to in the two orders 
consisted of the whole ofthe $17,276 and 
the $3,702°96 interest. 

The appellunt’s account of the intestate’s 
estate come to his hands was in due course 
brought in before the Registrar of the 
QMourt, and in that account the appellant 
credited himself with the two sums in 
question as being properly payab'e out of 
the estate. The administrator and the next 
of kin objected, and thereupon the Regis- 
trar pursuant to O., 51, r. 20 ofthe Rules 
of the Supreme Court, 1934, referred the 
question to the Judge for determination. 

The reference came on for hearing be- 
fore Burton (acting) O. J. and he by an 
order dated October 10, 1935, directed the 
Registrar to disallow in the appellant's 
account the $17,276 except so much of it 
as the Registrar should consider would have 
been fair to pay to Hood as compensation 
for the breach of the contract to build the 
shops if the contract had been broken at 
the death of the intestate, and also to 
disallow so much of the $3.702°96 45 re- 
presented interest upon such part of the 
$17,276 as was directed to be disallowed. 
He further ordered the appellant to pay the 
administrator's costs of this reference, and 
also those of the five other respondents to 
this appeal, such respondents being the 
persons entitled beneficially to the property 
of the intestate. 

In support of his claim to be allowed, 
the whole of the twosums in question, the 
appellant relied upon the decision of Lord 
Romilly in the case of Cooper v. Jarman 
(1), That case, in some respects, bears so 
close a resemblance to the present one 
that it must be examined in some detail. 
The facts were these. An intestate had 
entered into a contract with some builders 
for the erection of a house on some free- 
hold land belonging to him. At the time 
of his death the house was in course of 
erection but had not been finished. Letters 
of administration were in due course 
granted to two of his children, one of whom 
happened to be his heir-at-law. The house 


(1) (1855) 3 Eq. 98; 36 L J Oh, 85; 13 Jur. (N 8) 958; - 
wig Te (S s) 
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having been completed by the builder 
after the intestate’s death, the heir-at-law, 
as one of the intestate’s legal personal re- 
presentatives, paid to the builder out of 
the intestate’s personal estate the cost of 
such completion. According tothe head- 
note of the report, it was held that the heir- 
at-law was entitled to have the house 
finished at the expense of the personal estate 
of the intestate. In point of fact Lord 
Romilly held nothing of the sort. It had, 
indeed, been laid down in the case of Holt 
v. Holt (2), that the heir atlawhad such 
a Tight in the like circumstances, though 
on what grounds the decision in that case 
was founded is not atall apparent. It is 
true, too, that the case of Holt v, Holt (2) 
was Cited in the arguments on behalf of 
the heir at law in Cooper vy. Jarman (1). 
But the question in the last-mentioned 
case was whether the heir-at-law in his 
capacity of legal parsonal representative 
of the intestate ought to be allowed in tak- 
ing the account of the personal estate come 
to his hands, the cost of completing the 
house. The desision was in favour of the. 
heir-at-law, but it was not in any way 
based upon any rights he possessed as heir- 
al-law. The case of Holt y. Holt (2) is not. 
even mentionedin Lord Romilly’s judgment. 
His judgment was based solely upon the 
rigots and duties of a legal personal repre- 
sentative ın such circumstances, and would 
have been precisely the same if the heir 
at law had not himself been one of the 
administrators of the intestate. It had been 
argued that the duty of the administrator 
ewas to commit a breach of the contrast 
entered into by the intestate, inasmueh as 
it was one of which equity would not have 
decreed specitic performance, and to pay 
the builder the damag3s occasioned by that 
breach. Lord Romilly would have none of this. 
“It cannot be good law", be said, “that an 
administrator 15 bound to do an injury and inflict 
damages upon a person with whom the intestate 
had entered into a contract and to prevent that 
person from completing his contract because, by so 


doing, he would increase the personal estate of the 
intestate." 


He then rejected the contention that the 
duty of a legal personal representative in 
this connection depends In any way upon 
toe questioa waether the contract 1s or is 
not one of which spacific parformance can 
be enforced, and proceeded as follows :— 

“Tt cannot in my opinion be lew that the next of 


kin should ba entitled to call upon the heir-at-law 


to resist. the Messrs. Laurence” (tha builders in 
question) “and hinder them from coming on hig 
land and prevent them from completing the contract 


(2) 2 Vern, 332. 
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because, in the opinion of the next-of-kin, the 
damage sustained by the contractor would eed 


be less than the amount to be paid for the 
ment of the contract." ` 


He then, pointed out that in any case the 
administrator if he paid the contractor 
damages without suit might be charged by 
the next of kin with having paid more 
than a jury would have awarded, and that 
if he went to law the amount of damages 
found by the jury together with the costs 
of the suit might exceed the cost of com- 
pleting the contract, and he concluded as 
follows: 

“The administrator has, in my opinion, a clear 
duty to perform. The moral duty is distinct, it 
is to perform the contract entered into by his in- 
tostato. The legal duty in this instance, as I believe 


it is in all cases where it is fully understood and 
examined is identical with the moral duty.” 


All of which appears to their Lordships 
to be both good law and good sense. Prima 
facie it is the duty of a legal personal 
representative to perform all contracts of 
his testator or intestate as the case may 
be, that can be enforced sgainst him, whe- 
ther by way of specific performance or 
otherwise. If the contract be one that 
cannot be enforced against him for any 
Treason such as the Statute of Frauds 
and is one that it would be disadvantageous 
to the -estate to perform, it is a different 
matter (see In re Rownson (3); though it 
seems -to be settled that he is not bound to 
plead the Statute of Limitations and may 
pay a statute-barred debt unless it has been 
judicially declared to be so (see In re 
Midgley (4). Nor in the case of an enforce- 
able onerous contract ought he to neglect 
any opportunity that may present itself of 
coming. to terms with the other contracting 
party that may benefit the estate. But the 


breaking of an enforceable contract is an- 


unlawful act, and in their Lordships’ judg- 
ment if can never be the duty of an 
executor or an administrator to commit 
such an act. It is this principle that lies 
at the root of the decision in Cooper v. 
Jarman (i). — 

Burton (acting) Chief Justice, however, 
thought that Cooper v. Jarman (1), was dis- 
tinguishable from the present case in that 
Kader Ebrahim was not the heir-at-law 
of‘ the intestate. He was, said the learned 
Chief Justice, a stranger to the intestate’s 
estate and unlike the heir-at-law in Cooper 
v. Jarman (|) had nc claim to have the con- 
tract carried out. In saying this he seems to 


have beenmisled by the head-note in that. 


(3) (1885) 29. Oh. D 58; 54 L J Oh, 950; 52 L T 825; 


35 W R 604; 49J P 759, 
(3) (1893) 3 Ch, 888; 68 LJ Uh. 905; 3 R 561; 69.L T 
341; 41 W R 659, 
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case, and failed to notice that the decision in 
no way turned upon any rights the heir-at- 
law might possess but solely upon the 
tights and duties of the administrator. He 
also thought that he was warranted in re- 
fusing to follow Cooper v. Jarman (1), by the 
decision of North, J.in In re Day, Sprake v. 
Day (5). It cannot be denied that this latter 
decision fully justified the statement of the 
Acting Chief Justice that Kader Ebrahim 
had no claim to have the intestate’s contract 
with the builder carried out. But it is no 
authority for the proposition that the cost 
of completing it was not proper to be 
allowed to the appellant in taking his 
account. The facts of that case were 
substantially as follows. A testator by 
his will had devised certain land to his wife 
for life. Shortly before his death he had 
entered into a contract with some builders 
for the erection of come cottages on the 
land. He had also entered into a contract 
with the same builders for the erection of 
a house on some land that belonged not 
io hia wife in her own right. At the time 
of his death neither of ttese contracts had 
been completed, and after his death his 
executors prevented the builders from 
finishing tte work. The wife thereupon 
claimed to be entitled to have the two 
contracts completed atthe cost of the tes- 
tator’s personal estate. North,J. acceded 
to the wife's claim in respect of the first con- 
tract but rejected it in respect of the ge- 
cond. He thought that Cooper v. Jarman (1) 
was an authority in her favour so far as the 
land devised to her was concerned, treating 
a devisee as being in the same position as an - 
heir-at-law. If no distinction is to be drawn 
between a devisee and an heirat-law for. 
this purpose, Holt v. Holt (2), was no doubt 
an authority-in favour of the learned 
Judge's cecision. But with all respect to 
him and for the reasons already given, 
Cooper v. Jerman (1), was not. As to the 
second contract, be held that the wife 
being a stranger to the testator’s estate had 
no right to have it carried out at the expense 
of his personal etate. Whether In re Day, 
Sprake v. Day (5), was rightly decided or 
not is a question upon which it is unneces- 
sary for their Lordships to express any 
opinion. It is sufficient to say that it has no 
bearing upon the present case. 

An appeal from the decision of the Acting 
Chief Justice was taken to the Oourt of 
Appeal, and în due course came before - 
Huggard, O. J., Whitley and Terrell, JJ., 
who, by order dated-the January 18, 1936, 

(5) (1893).2 Ch. 510. ` 
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dismissed the appeal with costs. They 
were unanimous in holding that the appel- 
lant could not be allowed the two payments 
in question. Before considering the reasons 
given by them for the decision, reference 
must be made to an argument advanced be- 
fore them by the appellant which wag in 
the nature of-d preliminary objection. -He 
contended that the items relating to the 
erection of the shops could only be dis- 
allowed on the footing that a breach of 
trust had been committed by the appellant, 
and that asa breach of trust on his part 
had not been specifically pleaded, he could 
not be charged with one in taking the 
ordinary account of the personal estate of 
the intestate ccme to his hands. This con- 
tention was rejected by the Court of Appeal 
and in their Lordships’ opinion was rightly 
rejected. Intaking the account the appel- 
lant could not, of course, be charged with 
damages occasioned ito the estate by a 
preach of trust. But it way incumbent upon 
him to justify his payments, and those 
that he could not justify would necessarily 
have to be disallowed. As was ssid by 
Ohitty, L. J. in In re Stevens (6): 

“On taking the common account of their receipts 
executors can properly be, and are often, charged 
with a Devastavit arising on the accounts them- 
selves On taking the accnunt they stand charged 
with their receipts; and if they seek to discharge 


themselves by unlawful payments, their discharge 
ig disallowed ” 


Turning now to the reasons given’ by the 
learned Judges in the Court of Appeal for 
thinking that the two sums in question 
ought to be disallowed as being unlawful 
payments, their Lordships find that the Chiefs 
Justice and each of his learned colleagues 
considered the case to be covered by the deci- 
sion of North, J. in Inre Day, Sprake v. Day 
(5), a decision which was not, of course, bind- 
ing upon them but was one from which they 
said they were not prepared to dissent., 
The Ohief Justice in referring to Cooper v. 
Jarman (1) said this : 

“It was held by Lord Romilly that the heir-at- 
law was entitled to have the house finished at the 
expense of the personal estate of the intestate. Now 
when one reads the judgment of Lord Romilly in 
that case it would appear to support strongly the 
appellant's contention in the present case. But Lord 
Romilly’s judgment was considered ın the later case of 
In re Day, Sprake v. Day (5) and it is clear from the 
decision of North, J. that Lord Romilly’s observa- 
tions in Cooper v. Jarman (1) must be read in the 
light of the facts of that particular case.” 


‘He then referred to the factg in In re Day, 
Sprake v. Day (5), and the reasons there given 
by North, J:-for distinguishing between the 


(6) (1898) 1 Ch..163 at -p 172, 67 U J-Oh, 118; 77 L 
;46 W R177. ! 
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two contracts in that case and proceeded as 
follows: 

“It appears to be clearfrom the decision in In re 
Day, Sprake v. Day (5) that the distinction drawn 
by North, J. between the two contracts was based on 
the fact that one property belonged to the testator 
and passed under his will, whereas the other pro- 

rty ... belonged to a stranger. In other words 
Li one case the completion of the contract benefited 
the estate of the testator; in the other case there 
was no such benefit. In the former case the deci- 
gion in Oooper v. Jarman (1), therefore, applied ; 
in the latter it did not. The test to be applied in 
each case is whether the completion of the contract 
is for the benefit of the deceased's estate " 

The judgments of Whitley, J. and Terrell, 
J. proceeded upon the same line of reason- 
ing, and upon the same view of the cases of 
Cooper Vv Jarman (l) and In re Day, Sprake 
Day (5). They also thought that they found 
in those two decisions authority for the proe 
position that in such a case as 
present the test to be applied is 
whether the completion of. the contract 
is for the benefit of the estate of the 
intestate. Applying that test the Oourt 
very naturally dismissed the appeal. It 
was impossible tosay upon tle evidence 
that the estate of the intestate was benelited 
by the completion of tke shops. 


Their Lordships are unable to agree that 
the test to be applied is that adopted by 
the Oourt of Appeal. If the appellant were 
seeking to justify the two payments on the 
ground that Kader Ebrahim had a right 
to have the contract for the erection of the 
shops completed at the cost of the intestate's 
estate, the decision in Cooper v. Jarman (1), 
would not assiet him, and ihe decision in 
In re Day, Sprake v. Day (5), as regards the 
second contract in that case, would be an 
authority against him. But the appellant does 
not seek to justify the payments on any such 
ground. He merely seeks to justify them 
cn the grounds stated by Lord Romilly in 
Cooper v. Jarman (1), the head-note in which 
case would seem to have misled the Court 
of Appeal just asit had misled the Acting 
Chief Justice in the Court below. 

In their Lordships’ judgment it was the 
duty of the appellant as the apparent 
legal personal representative of the intes- 
{ate to honour the intestate’s obligations 
under the ccntract in question unless an 
cpportunity presented itself of coming to 
some arrangement with the builder that 
would be of advantage to the estate that he 
was administering. There is no evidence 
that any such opportunity did in fact present 
itself, and the onus of proving the existence 
of such an opportunity lay, in their Lord- 
ships’ opinien upon the respondents. 
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Burton (acting O. J.) no doubt in the course 
of his judgment said that the contractor 
“would have been perfectly satisfied with a 
Bum sufficient to compensate him for lo-s 
of expected profits, and that he would have 
been satisfied by a payment which must 
have been substantially less than the 
$17,276 paid to him. But in making these 
observations, the learned Judge would 
appear to have been merely hazarding a 
guess; for there was no evidence before 
him as to the intentions or desires -of the 
contractor. If a guess is to be indulged in, 
if would seem more probable that the 
contractor would have preferred to complete 
‘the contract. For apart altogether from 
any loss to his reputaticn by leaving the 
Sheps in an unfinished state, the sudden 
breaking off of the work might have in- 
volved the temporary unemployment of 
"members of his staff and the loss of the 
building material already on the site, gee- 
ing that he would have had no right as 
against Kader Ebrahim to enter upon the 
‘land forthe purpose of removing it. And 
„even if he had been willing to agree to 
leave the work unfinished upon the terms 
of being paid compensation, all such 
matters would have come into bis calcula- 
tions, and there seems no reason to suppose 
“that he would have been content to receive 
;merely his loss of profit or any sum less 
‘than the amount actually paid to him by the 
rappellant. Nor could the appellant have 
“prevented the contractor from completing 
‘the contract if the contractor wished to 


- continue the work, for the land on which 


‘the shops were being erected was the 


-land of Kader Ebrahim. Had, therefore, ° 


‘the appellant purported to repudiate the 


‘contract, he would not have benefited the 


estate unless the contractor accepted such 
- repudiation which seems unlikely; and if 
‘the contractor had accepted such repudia- 


: tion and sued the appellant for damages, 


- it is impossible to tell how muck such 
‘damages together with the costs of the 
action would kave amounted to. But in 


` any case, the appellant owed no duty to the 


kai 


_ estate that he was administering to commit : 
` the-unlawful act of repudiating the contract, 


and.he is not shown to have had any 


opportunity of coming toa friendly arrange- ` 
ment with the contractor that would have - 
“been more beneficial to 


the intfestate's 


--estate ihan paying the balance of the 


‘ contract price unpaid at the 


e 
t 


„death. 
Their Lordships are accordingly of opinion 


and wi!l humbly advise His Majesty (1) 
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that the appeal should be allowed and the 
orders of October 10,1935, and January 18, 
1936, should be discharged: and (2) that 
the Registrar stould be directed.to allowin 
the appellant's account the sums of $17,276 
and $3,762 06. 

As regards the costs, the order should be 
as follows:—(1) that the respondents ought 
to pay to the appellant his costs as bet- 
ween party and party on the higher scale 
of the hearing before Acting Ohief Justice 
Burton on October 10, 1935, and before the 
Oourt of Appeal on January 18, 1936; (2) 
that all costs already paid by the appel- 
lant under those orders ought to be repaid 
to him by the respondents, respectively ; 
(3) that the costs of the appellant of the 
order of September 25, 1935, and his costs 
made costis of the cause by orderof the 
Supreme Court dated August 28, 1936, ought 
to be paid and dealt with in all respects in 
the manner herein directed with reference 


.to the. costs of this appeal; (4) that the 


costs of the appellant as between solicitor 
and client on the higher scale of the hear- 
ing of October 10, 1935, and in the Court of 
Appeal on January 18, 1936, and of this 
appeal hereinafter referred to after giving 
credit for the party and party costs ordere 

to be paid by the respondents and re- 
covered by him from the respondents in 
these proceedings ought to be his costé in 
the cause; (5; that this order ought to be 
without prejudice to any claim of the res- 
pondents or any of them tobe allowed 
their costs of all the above-mentioned pro- 
ceedings out of the estate of the intestate; 
(6) the appellant’s costs of this appeal as 


` between party and party will be paid by the 


respondents. - - 
' B. Appeal allowed. 
Apip for the Appellant :— Meesrs. 
0. : : 
Solicitors for the Respondents -:—Messrs. 
Peacock & Goddard. ss 
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OUDH CHIEF. COURT 
Oriminal Revision Application No. 73 of 1937 
May 3,-193 
Tomas, O. J. AND YORKE, J. 
MEHDI HUSAIN—~Acovusgp—APPLIOANT 
VETSUS 
EMPEROR AND anoTase—OomPLAINANTs — 
Opposite PARTY 
Cattle Trespass Act (I of 1871), ss. 20, 23—U. P. 
Village Panchayat Act (VI of 1930), s. 17—Juris- 
diction of Panchas to entertain complaint under 
a. 22—Such complaint fled within 10 days as requir- 
ed by 8. 20—Oase sent ta proper Court—Laimttation 
cazpiring—Court; if can entertain it—Defect, sf-cnr- 
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able under s. 587, 
esis l 

naer s. 17 of the U. P. Village Panchayat Act 
(VI of 1920) the Court of the Panchas have no Ta adio. 
tion to entertain the complaint under s 22, Cattle 
Treapase Act, though in the complaint ss, 223 and 504, 
Penal Oode are casually mentioned, Where, therefore, 
the complaint is made to the Panchas within ten days 
a8 required by s 20, of the Cattle Trespass Act, but 


. is subsequently transferred to the proper Oourt by 


. which 
. complaint is out of time and cannot 


time the limitation has already expired, the 


6 entertained, 


, Bection 537, Criminal Procedure Gode, does not cure 


the defect. Deenadayalu Naidu v. Ratna Padayachi 


“Or. R. App. against the order of the Ses- 
sions Judge, Gonda, dated March 30, 1937. 
Mr. S. N. Roy, for the Applicant. 
The Assistant Government Advocate, for 
the Crown. 


',, Mr: Kanhaiya Lal Nigam, for the Oom- 


i 


> 


‘ 1937, affirming the 


`- orderin'g the accused 


‘plainants. 

_Order.—This is an application for reyi- 
Sion against the order of the learned 
Sessions Judge of Gonda, dated March 30, 
i order of the District 
Magistrite, dated December 18, 1936, which 
order affirmed the-order of a Special Magis- 
trate of Second Olass, dated June 19, 1936, 
to pay compensation 


- of Rs. 25 to Paragi. 


-~ Birpur Kotra 


$ + 


. sent them to the 


The facts are shortly these: 


O 
1936, Paragi, ,On March 7, 


fled a complaint before the 
Panchayat under as. 323 and 
“U4, Indian Penal Oode, and s. 22 of the 
Uattle Trespass Aci, alleging that the 
accused unlawfully seized his sheep and 
| C pound. On March 13, 
1936, an objection was raised before the 
Panchas that “they had no jurisdiction to 
-entertain the ccmplaint. On May 31, 1936p 
l the Court evidently entertained the objec- 
tion and sent the file to the Sub-Divisional 
Officer. 
sional Officer transferred the case to an 


| Honorary Magistrate, who awarded Rs. “5 


huh 


_— 


.&B compensation to the complainant under 
8. 22 of the Oattle Trespass Act. | 

Tte main point argued by the learned 
Oounsel for the applicant in this revision is 
that the complaint was not fled in tha 
proper Court within the period laid down in 
'8. 20 of the Oattle Trespass Act. l 
:, Bection 20 of the Oattle Trespass Act 
‘runs as follows :—. l l 
~ “Any person whose cattle have been seized... `. 
ww may, at any time within ten days from the 
-date ‘of the seizure, Make a complaint to the Magis- 
rate. e] ngala or any Magistrate authorised 
“Magistrate of the jatrict." kan ki i a 


The contention of-the learned ‘Counselsfor 


“the applicant is, that the complaint should 
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- L L. R. 50 Mad. 841 (1). 


On July 3,. 1936, the Sub-Divi- . 


w 


have been filed within ten days in the 
Oourt of the Magistrate of the District or 
any Magistrate authorised to receive and 
try charges without reference by the Magis- 
trate of the District. It is coneeded by the 
learned Assistant Government Advocate 
that the Panchayat Oourt was not competent 
to take cognizance of the complaint under 
8. 22 of the Oattle Trespass Act, but his 
contention is that there were allegations 
in the complaint which brought the case 
under sa. 323 and 504, Indian Penal Code, 
which the Panchayat Court was competent 
to try, and, therefore, the complaint was 
rightly filed in the Panchayat Oourt. We 
are unable to agree with this contention. 
Taking the comp: aint as a whole it appears 
that ss. 323 and 504 were casually mention- 
ed in the complaint. The substantive com: 
plaint was under s. 22 of the Oattle Trespass 
Act, and there can be no doubt that under 
s. 17 of the U. P. Village Panchayat Act 
(VI of 1920', that Court had no jurisdiction 
to entertain the complaint, and it was not 
cognizable by that Court. The learned 
Sessions Judge was of opinion that 

“the complaint was made within time and when 
it was sent over to the Sub-Divisional Magistrate 
it was within the jurisdiction of a competent 


Magistrate. If there was any defect it was cur- 
able under s. 537 of the Oriminal Procedure 


Oode.” 

We regret we are unable to agree with 
this view. In our opinion s 5837 of the Oode 
of Oriminal Procedure does not cure the 
defect. -The learned-Assistant Goverament 
Advocate relied on the case of Deenadayalu 
Naidu and two others v. Ratna Padayachi, 
In our opinion the 


case is clearly distinguishable. It was held 


in this case that 


case which really help the applicant. 
Stated in the judgment that = 

“go far ag sub-s. (2) (of s. 29) ia concerned, ® 19 
argued that, as the offence is not punishable with 
‘imprisonment or fine as such, it has no place in the 
eighth column of the second schedule and, there- 
fore, that that schedule does not apply. I’ am 
-inclined to agree with ‘the second contention... io 


> 
Seetreeseesan 


It is 


chayat. 
Act is to the effect that poe 
i “the complaint shall be made by the complainant 
(1) 50 M 811;100 Ind. Oas. 381; 59M LJ 251; 35 
L W 363: (19875 MW N 167; 28 Or. LJ 801; AIR 
1937 Mad: 396. oa of 


= 
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in person, (and not through the Panchayat Court’, 

or by an agent personally acquainted with the 

circumstances If it be verbal, the substance of it 

a „pe taken down in writing by tLe Magis- 
6. 


We, therefore. held tbat the complaint 
was not made within ten dsys from the date 
of tbe seizure to the Magistrate of the 
District or any Magistrate anthorised to 
receive and try charges without reference 
“by the Magistrate of the District, 

We, accordingly, allow the applicaticn 
and set aside the orders of the lower Courts. 
The amovnt of compensation, if paid, will 
-be refunded. 


D, Application allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1023 of 1938 
December 18, 1936 
i JAT LAL, J. 
HARNAM SINGH—Praintipe 
—-APPELLANT 
VETSUS 
MUNICIPAL COMMITTEE, JARLUM 
—DRRANDANT— RRSPONDENT 
Punjab Municipal Act (III of 1911), s 81—Lease 
of platform by auction — Plaintif highest bidder 
—Three months’ rent in advonce and execution of 
rent deed within 48 hours — Failure to execute deed 
entitling Committee to forfeit deposit—Plaintiff pay- 
ing depestt but refusing to execute rent deed, on 
ground of mtsdescription of property — Committee 
returning depostt— Subsequent attachment under s. £1, 
for recovery of deposit — Attachment, held illegal— 
„Plaintif held entitled to injunction but not 
damages | r 
The plaintiff was the highest bidder for the leage 
for one year of two platforms austioned by the Muni- 
cipal Committee. One condition of the auction, inter 
alia, was that the highest bidder shal] pay three 
months’ rent immediately in advance and shall 
execute a regular rent deed within 48 hours. and on 
hie failure to execute the document the Committee 
shall be entitled to forfeit the deposit of three 
months’ rent and re-sell the lease. The plaintiff in 
pursuance of the sale of ome year's lease in his 
favour made a deposit of rent of three months. but 
he refused to execute the rent deed and refused to 
take possession of the two platforms on the ground 
-that they did not conform to the description given by 
the Committee. The Committee thereupon returned 
the deposit. Subsequently the Municipal Com- 
mittee decided to cancelits previous resolution 
returning the deposit and to recover from the plain- 
tiff the amount of the deposit supposed to hare bean 
wrongly paid tohim and the recovery was sought to 
be made by attachment of the goodsof the plaintiff 
under 8.81, Punjab Monicipal Act It was not shewn 
‘that the plaintiff suffered any special damage, by 
such attachment : , 
Held, that it was not a suit for the recovery of 
rent because no relationship of landlord and tenant 
was created between the Municipal Committees and 
the appellant in the absence of execution of a lease 
- within 48 hours. TheCommittee was not even en- 
titled to recover for use and occupation -because the 
plaintiff had not taken actual possession of the two 
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platforms. The only remedy qf the Municipal 
Committee was to confiscate the deposis but the 
Municipal Committees by its resolution voluntarily 
returned that amount There was no law under 
which the amount voluntarily paid or returned’to 
another person could be recovered either by suit'or 
by other coercive method The action taken by 
the Committee therefore under s. 81, Punjab Munici- 
pal Act, to recover the sum of Rs. 25-8-0 by attach- 
ment of the property was illegal and the plaintiff 
was entitled to an injunction. 

Held, further that the plaintiff suffered no special 
damages by the illegal attachment, and decree for 
damages for the illegal attachment of his property 
could not be granted. 


S.C. A. from the decree of the District 
Judge, Jhelum, dated June 12, 1936. 
Mr. Manohar Lal Mehra, for the Appel- 
ant. 
A Malik Mohammad Amin, for the Respon- 
ent. 


Judgment.—The appellant was the 
highest bidder for the lease for one year of 
two platforms auctioned by the Municipal 
Committee of Jhelum. One condition of 
the auction; inter alia, was that the highest 
bidder shall pay three months’ rent im- 
mediately in advance and shall execute a 
regular rert deed within 48 hours, and on 
bis failure to execute the document, the 
Oommittee shall be entitled to forfeit the 
deposit of three months’ rent and re-sell the 
lease. The appellant in pursuance of the 
sale of one year's lease in his favour made a 
depositeof Ra 2580, rent of three months, 
but he refused to execute the rent deed 
and refused to take possession of the two 
platforms on tle grcund | that they did 
not conform to the description given by 
The Committee thereupon 
passed a resolution sanctioning the return 
of the deposit to the appellant and stating 
that he had behaved very badly and that 
in future no dealings would be done with 
him. It was also resolved that the lease be 
sanctioned for a specified amount in favour 
of another person. By Virtue of this 
resolution the deposit made by the appel- 
lant was returned to him. In the meantime 
the matter appears to have been brought 
to the notice of the Deputy Commissioner, 
Jhelum, who recommended tothe Committee 
that- the matter should be re-considered. 
Apparently he was of opinion that the 
lease in favour of the appellant should not 
have been cancelled and the deposit should 
not have been returned. This is what the 
learned Counsel for : the Municipal Oom- 
mittee has stated before me. The learned 
District Judge has stated that the resolution 
was votoed by the Deputy Commissioner. 
This is incorrect. 
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Tt appears that subsequently the Muni- 
cipal Committee itself decided to cancel 
its previous resolution end to recover 
from the appellant Rs. 25-8 0 supposed to 


have been wrongly paid to him and the ` 


recovery was sought to be made by attach- 
- ment of the goods of the appellant. An 
attachment was actually effected. There- 
upon the suit out of which this appeal has 
arisen was instituted by the appellant for 
an injunction against the Municipal 
Committee restraining it from recovering 
Rs. 25-80 by sale of Ris property attached 
and for recovery of Rs. 50 as damages for 
the illegal attachment. 


This suit has been dismissed by both the 
Courts below, butin my opinion wrongly. 
Ib isnot a suit for the recovery of rent 
because no relaiionship of landlord and 
tenant was created between the Municipal 
Committee and the appellant in the absence 
of execution of a lease within 48 hours. 
The Oommittee is not even entitled to 
recover for use and occupation because 
the appellant had not taken actual posses- 
sion of the two platforms. The only 
remedy of the Municipal Ccmmittee was 
to confscate Rs 258-0 but the Municipal 

Committee by its resolution voluntarily 
returned that amount to the appellant. 
There is no Jaw under which the amcunt 
voluntarily paid or reiuined to another 
person can be recovered either by suit or 
by other coercivemethcd ‘The «ctiontaken 
by the Committee, therefore, under s. 8l, 
Punjab Municipal Act, to recover the sum 
of Rs 25:80 by attachment of the property 
of the appellant was, therefore, illegal and 
the appellant was in any case entitled to an 
Injonction. 


With regard to the question of damages» 
I notethat the appellant himself was once 
a Municipal Commissioner and he initially 
“ broke his agreement to take a lease of the 
two platforms for one yearand the Muni- 
cipal Committee was entitled to forfeit 
Rs. 25-80, but, in my opinion, it is not 
entitled to recoverit back because it has 
voluntarily returned it to the appellant, 
though wrongly. Moreover, it has not been 
- established that the appellant suffered any 
special damage bythe illegal attachment, 
and in this case having regard to the 
circumstances mentioned above | decline to 
. grant the plaintiff any decree for damages 
forthe alleged illegal attachment of his 
property, but I grant him a ‘decree for: an 
injunction restraining the Municipal Oom- 
mittee from attaching -and selling his pro- 
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perty in order to recover Rs. 25-80. The 
tespondent shall pay to the appellant half 
the costs of this litigation throughout. 


D. Appeal partly allowed. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 415 of 1933 
January 18, 1938 
BENNET, J. 
on difference of opinion between 
IQBAL AHMAD AND YORKE, JJ. 
MUBARAK HUSAIN— PLAINTIPR— 
APPELLANT 
VETSUS 
SAGAR MAL AND OTHERS—DARENDANTS 
—RrePonvents 

Letters Patent (All), cl. 27 — Oustom, whether law 
Two Judges differing on point of custom—Question, 
if canbe referred to third Judge—Agra Tenancy Act 
(III of 1926), ss. 197, 196 — Grove-holder, if has 
right of transfer— Oustom to contrary alleged— 
Burden of proof —Oustom in village Pachenda Kalan 
—Grove allowed to be planied—-No protest for ap- 

citable time—Inference asto permission of land- 
Sori Osuna nii holding, if loses tts character as 
such 

Per Bennet, J.—A custom is slaw and the exis- 
tence of a law binding the parties is a point of law 
and not a point of fact. Hence upon a difference 
between the two dudges ona point of custom, the 
case can be referred to the third Judge under el 27, 
Letters Patent (All). Harakh Narain Singh v. 
Babban (10) and F. A. No. 50 of 1931, referred to. [p. 
681, col 2 

The general law is that a grove-holder has a right 
of transfer and the burden of proof of a custom to 
the contrary liegon anyone who denies the rights of 
transfer to a grove-holder. |p. 682, col. 1 

“Per Yorke and Bennet, JJ., (Iqbal Ahmad, J. 
contra) :— | 

There is no Gustom in village Pachenda Kalan dis- 
entitling persons in possession of groves as occu- 
pancy tenants or grove-holders from cutting and 
selling trees standing in the plots forming parts cf 
their holdings Ram Chander v. Tiwari Hub Lal 
(ll) and Kunwar Bahadur v. Gulsher Khan (12), 
referred to. [p. 684, col. 2] 

Per Iqbal Ahmad, J.-lf a tenant plantsa grove on 
his holding and the grove is allowed to exist for 
an appreciable length of time, the continued exis- 
tence of the grove on the holding, without protest by 
the zemindar, may by itself justify the inference that 
the grove was planted with the tacit permission of 
the zemindar, and as such, the occupancy holding 
lost its character as such |p. 667, col. 2.] 

F. C. A. from the decision of the Addi- 
tional Sub-Judge, Muzaffarnagar, dated 
May 29, 1933. = 

Mr. Panna Lal, for the Appellant. 

Messrs. P. L. Banerji and S. N. Gupta, 


“for the Respondents. 


Iqbal Ahmad, J.—The: question that 


‘arises for consideration in the present 


appeal is whether the defendants, who have 


certain groves in Mahal Bakar Ali and 
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Mahal Gobardhan Das in village Pachenda 
Kalan, havea transferable right in the 
trees of those groves, and on the answer to 
that question depends the decision of this 
appeal. The difficulty in answering the 
question is occasioned not so much by the 
- apparent conflict in ‘the reported decisions 
of this Court concerning the rights of per- 
sons who have planted groves on their 


occupancy or non-occupancy holdings or- 


on lands let to them with the object of 
‘planting a grove, as by the fact that the 
question at issue in the present ‘appeal has 
on previous occasions been the subject of 
decisions by Courts in litigations between 
the gamindar and the holders of the groves 
in the two mahals, and the decisions have 
by no means been uniform. In particular 
there is irreconcilable conflict between a 
decision of the Board of Revenue and a 
decision of this Court asregards the rights 
of the holders of groves in the two mahals, 
and reference to these decisions will be 
made in the course of this judgment. 
. A reference to the reported decisions of 
this Court shows that a distinction hag 
always been drawn between the rights of 
persons planting groves on Jand let out to 
them with. the express object of planting 
groves and the rights of persons who have 
planted groves on their occupancy or non- 
occupancy holdings. In the former class of 
cases, it has always been held that inthe 
absence of a custom or contract to the 
contrary, the persen planting the grove has 
a transferable rightin the trees. whereas 
in the latter class of cases the view that 
prevailed was that the trees partake of the 
- nature of the hclding on which they are 
_ planted and therefore in the absence ofa 
custom or contract to the contrary, the 
tenant planting the groves has not a 
transferable right in the same. The form- 
er class of cases are illustrated by the 
decisions in Haidar Ali Khan v. Gangu 
(1), Mohammod Yasin v. Ilahi Bakhsh (2), 
Mohammad Ismail Khan v. Mithu Lal 
and Lal Baijnath Singh v. Chandrdpal 
Singh (4). On the other hand in Jankiv. 
Sheoadhar (5) and Daya Kishen v. Moham- 
` mad Wazir Ahmad (6), 
was tbat when a tenant, either occupancy 
on tenant-at will, plants a grove on his 


D A W N 1808, 204. 

9) 34 A 545; 16 Ind. Oas. 455; i0 A L J183. 

3) 11 A L J 649; 17 Ind. Oas. 658. 

(4) 31A L J457: 73 Ind. Oss 529; A IR 1933 AlL 


553. 
(5) 23 A 311; A W N 1901, 52. 
7 aah” AIR 1915 All. 444; 30 Ind. Cas. 565;13 A LJ 
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holding, the property in the trees, in the 
abgence of custom or contract to the con- 
trary, attaches to the land and the tenant 
has not a transferable right in the trees. 
It must, however, be mentioned that much 
uncertainty prevailed for considerable 
period about the law on the subject and it 
is impossible to assert that there has not 
been divergence of judizial opinion on the 
point and it was this apparent conflictin 
the case-law that led a Bench of this Court 
in Jalesar Sahu v. Raj Mangal (7), to lay 
down certain propositions for the guidance 
of the Oourts below in the decision of dis- 
putes concerning the rights of grove-holders 
or of persons who had planted groves on 
their occupancy or non-occupancy tenancy. 
Two of the propositions laid’ down by the 
Bench are relevant for the decision of this 
appeal and are as follows :—]. Where land 
is let for the purpose of planting grove, 
the person planting the grove becomes a 
grove-holder, pure and simple, and his rights 
are transferable; 2. Where an occupancy or 
non-occupancy tenant plants groves on his 
holding he has not a transferable right in 
the trees. 

These propositions, however, hold good 
only if there is no castom or contract to 
the contrary. In other words a custom or 
ccntract at variance with these proposi- 
tions prevails and has to be given effect to. 
It must, however, be noted that the burden 
of proving the alleged custom or contract 
lies on fbe person pleading the same. It 
follows that a custom at variance with the 
livet proposition mentioned above has 'to 
be established by the zamindar whereas a 
custom or contract at variance’ with pro- 
pcsition No. 2 has to be pleaded and proved 
by the occupancy or non-occupancy tenant 
concerned. 

It is this question of burden of proof 
that presumably led the parties to the 
present litigation to put forward diametri- 
cally opposite cases as regards the nature‘of 
the land on which the groves in dispute in 
the two mahala exist. The plaintiff, who 
is the owner of the two mahals, alleged 
that the groves were planted by the tenants 
on their cultivatory boldings, whereas the 
cmtesting defendants denied this allegation 
of the plaintiff and maintained that the 
groves were not planted on cultivated plots. 
These allegations of the parties gave rise 
to issue No. l framed by the Court below 
which runs as follows; “Whether the 


. defendants are occupancy tenants or grove- 


168; 43 A 608 
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holders of the land in suit?" In dealing ' 


with this issue, the Court below diferen- 
tiated between the cases of defendants Nos. 1 
and 2 on the one hand and defendants Nos. 4 
to 39 on the other It is a fact that 
defendants Nos. 1 and 2 are purchasers of 
: ves under various sale deeds executed 
Bek tte years 1886 and 1902, whereas 
~ defendanis Nos. 4 to 39 were originally 
occupancy tenants of the plots on which the 
groves stand, but in the last settlement, vig., 
in 1325 Fasli (1918), they were recorded as 
_ grove-holders of most of the plots covered 
by the groves. The learned Judge of the 
Court below held that both the sets of 
` defendants were ‘‘grove-holders” of the 
plots in suit. 


After recording this finding, the learned 


Judge proceeded to consider the question 
whether there was any custom in village 
. Pachenda Kalan which prevented the 
. occupancy tenants or grovesholders from 
< cutting or selling the trees 
- holdings. While dealing with part of' the 
case, the learned Judge made reference to 
the entries in the wajib-ul-arzes of 1863 
and 1872, on which reliance was placed on 
‘behalf: of the plaintiff appellant, and held 
that the conditions laid down in the two 
wajib ul-arzes had reference only to the 
_ groves that existed at the time when the 
swajtb-ul-arzes were prepared and observed 
that “it cannot be contended that the 
game condition should be applied tothe 
„groves which were planted subsequently.” 
- This observation of the learned Judge leads 
me to conclude that he proceeded on the 
assumption that the groves in dispute in 


the present litigation were planted subse- . 


quent to the year 1872. I am, however, 

not sure whether this assumption was well- 

founded but inthe view that I take, this 

fact appears to me to be immaterial for the 

decision of the appeal. The learned Judge 
-in deciding the issue felt pressed by the 
a Various sales of groves that had taken place 

between the years 1886 and 1902 and was 
_ of the opinion that : 


“the custom regarding the grove as recorded in 
wajibul-ars of 1872 is sufficiently negatived by 


the instances of several transfers of the groves : 


“of the village under the various sale 


He expressed his inability to follow a 
decision of. this Court that was in favour of 
‘the plaintiff-appellant onthe ground that 
“no proof of the custom which subse- 
quently developed in the village and 


‘ entitled the groves-holders to sell and cut- 
the trees, was brought to the notice of”. 
- the learned Judge who decided that case. - 


e ==> 
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He was of the opinion that there was 
“overs helming documentary evidence to 
prove that there is a custom which autho- 


. izes groverholders to sell and cut the trees 


on their holdiag” 
that : 

“there is no custom in village Pachenda K 
which prevents grove-holders from Ge oF 
selling the trees in their groves." 


He further held that the decision of the 
Board of Revenue in an earlier litigation 
to which reference will presently be made 
operated as res judicata and was a bar to 
the present suit. He also gave effect to 
the plea of estoppelraised by defendanig 
Nos. 1 and 248 a result of his finding, dis- 
missed the plaintiff's suit. 

The question whether or not the defen- 
dants are “grove-holders” in the technical 
sense in which that word is used in 
Judicial decisions and in the sense in which 
that word is defined by the Agra Tenancy 
Act (Act No. III of 1926) has formed the sub- 
ject of some debate and discussion in this 
Court, but it appears to me that the ques- 
tion 18 more or less of academical interest 
as I am satisfied that the existence of a 
custom denying the right of transfer to 
holders of groves in village Pachenda Kalan 
is established from the evidence in tle 
case. But I must obgerve that the cone 
testing defendants failed to place any 
material upon the record from which ıt 
could be inferred that the sites of tke 
groves in dispute were let oul to them or 
to their predecessors-in-title by the 
zamindar for the purpose of planting groves, 
and such evidence as is on the record points 
to the conclusion that the sites of the groves 
were originally cultivatory holdings on 
which the tenants, without the permission, 
express or implied of the zamindar, planted 
groves. I recognize that if a tenant plants 
a grove on his holding and the grove ig 
allowed to exist for an appreciable length 
of time, the continued existence of the 
grove on the holding, without protest by 
the zamindar, may by itself justify the 
inference that the grove was planted with 
the tacit permission of the zamindar, and 
as such, the occupancy holding lcst its 
character as such. But for reasons to be 
stated hereafter such a presumption can- 


and he accordingly held 


not be raised inthe present case. 


The earliest document bearing on the 
question of custom 18 an extract from the 
wajtb-ul-arz of the year 1863 which ig ag 
follows : i 


“Paragraph 12 of groves and trees: There isa 
grove bearing No. 430, planted by me, Brij Lal, the 
Village, Theetrees in the 
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e belong to me. Groves, mentioned in the 

t of groves, other than the above, have been 

planted by the farmers, the detail of shares in 

respect of which is given in the list aforesaid, 

The Planters. of the groves have power to appro- 
late the fruits and to cut trees for agricultural 
plements,” 

It was further recited in the said para- 
graph that “in future no farmer can plant 
a grove without the consent af the 
zimindar,” But this entry in the wajib-wl- 
' arg was, under an order of the Board 
of Revenus dated Avgust 14, 1872, ex- 
punged so far as occupancy tenants were 
concerned. Tobe more exact, the Board 
of Revenue ordered that the words “prohi- 
biting the occupancy tenants from planting 
groves" be expunged from the said 
Paragraph. The rest of the paragraph 
was, however, left intact. In my opinion 
tbis wajib ul-arz furnishes cogent evidence 
ofa custom that entitled the “planters of 
the groves” only to appropriate the 
fruits and to cut trees for agricultural 
implements and negatives a transferable 
rightin the groves. The entry about the 
custom in this wajib-ulearz is not open 
to the comment that it was made at the 
instance of the egamindar and withou: 
Investigation by tke authorities about the 
existence of the custom iecorded therein. 
In the first place the Settlement Officer 
was, by the rules framed by tke Board 
of Revenue, bound to incorporate in tbe 
wajib-ul-a12 customs relating to the 
rights oftenanls and such other customs 
as heon erquiry found to prevail in the 
village, and it must be presumed that he 
did discharge that duty. In the second 
place theorder of the Beard of Revenue 
dated August 14,-1872, is procf positive 
of the fact that the entry about the custom 
inthe wajib ul-are was the subject of 
consideration by the Board snd the only 
portion of that entry that was directed 
to be expunged, as probably the same 
was found to be incorrect, was the entry 
prohibiting the tenants from planting 
goves on their holdings without the consent 
of the zamtindar. 
that the Board of Revenue appears to 
have passed the above order during the 
currency of the 
settlement of 1863. 

The next settlement of the village took 
Place “in or abcut tke year 1873 and 
extracts from the wajib-ul-arz of that 
settlement are 


was 
recorded in only one paragraph in the- 
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settlement of 1863. Paragraph 3 of the 
wajib-ul-arz of 1873 dealt with the 
“custom relating to the rights of the 
tenants in respect of the trees of spon- 
taneous growth” and it was provided that 
the occupancy tenants have the right to 
cut such trees “for making the implements 
of husbandry”, but it was further provided. 
that the trees of spontaneous growth on 
non-occupancy and barren lands can be 
cut down by the tenants only with the 
permission of the zamindar. Paragraph 
4of the wajib-ul-arz incorporated the 
‘custom relating to the rights of the tenants- 
Inrespect of groves”. It was laid down in 
that paragraph that : 

“In this village there are the groves entered in 
the statement showing groves which have been 
planted by the tenants. They have a right to 
appropriate the wood and the fruits thereof 
(unko ekhtiyar lakri wa phal ka hat}. In future, 
the tenants can, according to former custom, plant 
the grove (ainda kashtakaran bagh hasba dastur 
gabig laga sekte ham), but they cannot claim 
remission inthe amount of rent vithin the period 
ofthe settlement on account of the shadow of the 
trees,” 

We are concerned in the present case 
with thecustom recorded in para. 4and, as 
I read that paragraph, it seems clear to me 
that it negatives a right of transfer so far 
as the groves are concerned. The custom 
embcdied in the said paragraph merely 
entitled the holders of groves to the fruits 
of iLe groves and to dry wood. The use of 
the word lakri show that the holders of 
the groves had not the right to cut and sell 
the trees unless the trees dried up. Fur- 
ther this paragraph, in my opinion, 
Bubjected the rights of the tenants planting 
groves after the settlement to the custom 
recorded in that paragraph. This appears 
toms tobe the natural meaning of the 
words hasba dastur sabiq occurring 
in the said paragraph. The two wajib-ul- 
arzes mentioned above put it beyond 
doubt that till the year 1873 the custom 
that prevailed in the village did not 
give a transferable right tothe persons 
who had planted groves in the village, © 
and further thatthe grovesto be planted 
in future were to be subject to ‘the 
incidence of the custom as recorded in the 
two w.1j1b-ul-arees. 

The next settlement of the village took . 
place in orabout the year 1891, but prior - 
to that settlement, there were four trans» 
fers of groves by the holders of those.. 
groves in favour of the ancestor of defen- ` 
dants Ncs. 1 and~2. These sales were / 


` effected in the yeara 1887, 1889 and 1890, 


and thesaledeeds are printed at pp. 33, 


= kad 
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36, 39 and 42 of the record. It is further 
8 fact that two’ of these sales do not 
appear to have been challenged by the 
zamindan but it must also be noted in 
this connection that it cannot be held that 
the zamindar had notice of these sales 
at the time when the sales were effected. 
Be that as it may, the mere fact that four 
groves were transferred could not in 
law justify a finding that the custom 
that prevailed in the village fell’ into 
disuse and ceased to exist. The dastur- 
dehi ofthe settlement of 1891 is to be 
found at p. 105 of the printed record 
and it is noted in this document that 
“entries of customs, other than those given 
herein, shall be found in the wajib-ul-are 
prepared at the time of the former settle: 
‘ment,”-viz., the settlement of 1873. It 
would thus appear thatin the settlement 
of 1891, the custom recorded in para. 4 
of the wajib-ul-are of 18:3 was recognized 
as existing notwithstanding the sale of 
four groves mentioned above. The next 
settlement cf the village took place in 
the years 1817 to 1918 and the period 
that elapsed between ihe years 1891 and 
1917 was marked by a number of transfers 
of groves and frequent litigations concern- 
ing therightsof the holders of groves 
and I now proceed to deal with those 
ee and litigaticns in chronological 
order. 


On August 25, 1891, the predecessore- 
in-title of defendants Nos. 1 and 2 
purchased a grove by means of a sale 
deed which is printed at p. 45 of the 


record. Within three years of this sale-. 


deed, viz„ inthe year 1895 a suit was 
brought by the zamindar against certain’ 
purchasers of groves’ that weré situated 
on an occupancy holding and the defence 
put. fcrward by the purchasers was that the 
tenant, who had planted the groves, had 
the right tosell the trees, The question 
whether there was a custom in the village 
by. virtue of which the holder of the 
grove had a transferable right in the 
same was a matter directly and specifically 
in issue in thal suit, and it was held by 
e learned Munsif, who decided the case 
that : 

“the trees planted upon an occupancy holding 
‘belong and attach to such holding and are- not 
susceptible of transfer by the tenant.’ 


The judgment is printed ab p. 48. I do 
not overlook the fact that the grovein 


dispute in that case was a grove that had . 


been ‘planted on an occupancy holding. 
Buf the fact remani that the custom as 
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recorded in the wajib ul-arz of the village 
was recognized and given effect to by the 
learned Munsif in that case. 
Notwithstanding the decision by the 
Munsif just referred to, there were no less 
than six sale deeds of groves in between 
the years 1896 and 1902. These sale deeds 
are to be found at pp. 51, 57, 59, 62, 64 
and 66 of the record. It is worthy of note 
that eventhese sales were in favour of 
defendants Nos. 1 and 2 or their ancestors, 
and there is nothing. on the record to 
suggest that the groves were planted on 
sites let out by the zamindar for the 
purpose of planting groves, and most 
probably the groves sold were planted on 
tenancy holdings. No suit appears to 
have been brought by the zamindar to 
assail these gales, but it must be observed 
that the sales were within a comparatively 
short period of six years and, being 
only six in number, were insufficient in 
law to nullify the custom existing in the 
village. During this period of six years 
there was one litigation in the year 1897, 
in which the issue whether the occup- 
ancy tenants have a right to transfer 
the trees standing in their tields according 
to the village custom, was raised and was 
decided adversely tothe zamindar. The 
judgment is printed at p. 54 of the record 
and it shows that reliance was placed on 
behalf of the zamindar on two decisions 
that were in his favour, whereas the 
defendants produced a judgment of 1896 
that appears to have been in their favour. 
The learned Munsif who decided the 
case was influenced a great deal by the 
statement of the patwart whose evidence 
was in favcur of the defendants,and he 
held, on the basis of his evidence, that 


“there is a custom regarding the sale of 


the trees: which may be standing on the 
barren occupancy land.” The evidence 
furnished by the transactions that took 
place between the years 1896 and 1902 
is, therefore, so far as it goes, in favour of 
the defendant-respondents. 

There is noevidence one way or the 
other about any transaction relating to the 
issue under consideration between the 
years 1902 and 1910. In the year 1911, 
the present. defendants Nos. 1 and 2 
brought a suit against the zamindar for 
damages with respect to a tree in a grove 
that their ancestors had purchased in the 
year 1890 by means of the sale deed which 
is printed at p. 42 of the record. The 
eaminaar contested the suit, and the suit 
was dismissed,on the ground, that the sale 
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deed, which was the basis ofthe title of the 
plaintiffs of that suit, was not proved accord- 
ing tolaw. But the Court proceeded to observe 
in the course of its judgment that even if 
it be assumed that the plaintifs of that 
suit were the purchasers “of the grove from 
occupancy tenants they are not entitled to 
the wood of the trees. unless any special 
custom or contract is proved that the oc- 
cupancy tenants could sell even’ the wood 
of the trees.” In this connection the Court 
further observed that the only right of a 
tenant planting a grove was to appro- 
priate the fruit. This judgment does not 
furnish cogent evidence in support of the 
custom relied upon by the plaintifi-appel- 
lant in the present litigation but it cer- 
tainly furnishes an instance in which the 
assertion that the tenants, who planted 
groves on their holdings, have a transfer- 
able right in the same was negatived. 


In the very next year, viz., in the year 
1912, there were two litigations in both of 
which the decision was in favour of the 
zamindar, and it was held that the tenants 
who had planted groves on their holdings 
had not a transferable right in the same, 


“ One of the judgments is of the Additional- 


District Judge of Meerut and is at p. 71 of 
the printed recrd. One of the issues 
framed by the learned Judga for decision 
in the appeal was whether tne defendants 
succeeded in proving a local custom entitl- 
ing tenants to cut trees ontheir land. In 
dealing with this issue, the learned Judge 
observed that the oral evidence of the alleg- 
ed custom was worthless and emphasized 
the fact that according to the current wajib- 


ul-arz the tenants’ only right was “to cut- 


trees for implements of husbandry with the 
landholder's permission”. In this connection 
he construed the work ‘wood’ (lakrt) in the 
wajib-ul-are as meaning no more than 
‘loppings or fallen timber, and decided 
the issue in favour of the zamindar.._ 


“In the second litigation -of 1912 again the 
cardinal “ issue for decision was whether in 
Mauza Pachenda Kalan there was a custom 
entitling occupancy tenants to sell their 
trees. This issue was decided adversely to 
the zamindar bythe Munsif (judgment at 
p. 72 of the-record). But the judgment of 
the- Munsif was reversed on appeal and the 
Appellate Oourt held that “the defendants- 
tenants have failedto prove the existence 
of a custom authorizing occupancy tenants 
to sell away trees- planted by or growing 
on their holdings”. This litigation was 
about the sale deed to which I have already 
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referréd and which is printed at p. 36 of 


. the record. It would appear from what has 


been stated above that between the years 
1895 and 1912 there were 5 litigations in 
which the’ question of the existence of the 
custom set upin the present litigation was 
in issue and in-4 of those litigations, the’ 
decision was in favour of thezamindar. lu 
would further be noted that two of these’ 
litigations were concerning groves that 
were sold by means of the sale deeds print- 
ed at pp. 36 and 42 of the record and which 
sales were in favour of the ‘ancestors of 
defendants Nos. 1 and 2; 
I now come to the decision of the Board ~ 


- of Revenue to which reference has been | 


made at the very inception of this judg- 
ment. It appears that the zamindar had 
brought a suit against defendants Nos. 1 
and 2 for their ejectment from a number of _ 
groves that they had purchased in the . 
village and his suit was decreed by the -> 
Court of first instance and by the Oommis- 
sioner. The matter was taken by defen- 
dants Nos. land 2 in revision to the Board 
of Revenue and their revision application 
was allowed and the zamindar’s suit was 
dismissed. Thedecision of the Board is 
dated April, 1913, and is printed at p. 79 of | 
the record. The judgment shows that the 


. Commissioner had cast the burden of prov- 


ing the custom entitling the owners of ` 
groves to transfer the sameon the defen- 


` dants ands had held that such a custom was 


not proved. The Board considered that 
there was “no warrant either in the abstract - 
principles of law applicable or in- the 
standard rulings on the subject” for the - 
Commissioner's view, and held that : i 

“A person who plants a grove with the consent of 


the zamindars acquires substantial | rights of a 
lasting and valuable nature.” vo 


The Board then went on to observe that: 
“It may. be that the rights ofa $grove-holder are 
limited by custom or by contract but the purdén of 
proof of the existence of such custom or contract is 
on the person who alleges that it exists.” —— 
Having decided that the burden of proof 
in the case was on the zamindar, the Board - 
held that in accordance with the Commis- . 
sioner’s judgment there was “no sufficient 
evidence of the existence of any custom 
limiting the grove-holder’s natural right- to 
transfer”. - The fact that the defendants in 
that litigation werein possession of the 
‘groves fora period of about 23 years was 
also a circumstance that the Board took 
into consideration against the zamindar. S 
But for the fact that this Oourt took a 
diametrically opposite view in a case to be 
presently mentioned, I would not have 
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departed from the view expressed by the 
Board without considerable, hesitation. I 
however, find that the decision of this Court 
furnishes*a complete answer to the reasons 
contained in the judgment of the Board of 
Revenue,.and in passing I may observe, 
with all respect to the members of the 
Board who decided that case, that their 
decision proceede on the assumption that the 
groves in dispute in that case were planted 
with the consent of the zamtndar—an 
assumption which appears to me to be un- 
founded. There is nothing in the judgment 


of the Board to suggest that the fact that- 


the groves were planted with the zamin- 
dar's permission on the occupancy holdings 
was put forward or substantiated by the 
defendants of that case. Moreover, the fact 
that the Board by its order dated August 
14,1872, had ordered the removal of the 
words “prohibiting the occupancy tenants 
from planting groves’ from the wajib-ul- 
arz of 1&63 shows that the occupancy 
tenants had the right, without the gamin- 
dar’s permission to plant groves in their 
holdings. There could, therefore, be no 
question cf the groves in dispute in the case 
before the Board having been planted with 
the consent of the zamindar. Again the 
grovesin dispute in that case had undoub- 
tedly been planted on occupancy holdings, 
and, therefore, the burden of proving that 
there was a custom authorizing the transfer 
of those groveslay on the defendants of 
that case and not on the plaintiff, as held 
by the Board of Revenue. Indeed it ap- 
pears to me that the Board did not differenti- 
ate between the. rights of persons who 


plant groves on land let out to them by the ° 


gamindar for the purpose of planting a 
grove and the rights of occupancy tenants 
who plant groves on their holdings. 

There is yet another fact that deprives 
the, judgment of the Board of much of its 
evidentiary value in the present litigation. 
There is nothing either in the judgment of 
the Board oron the record to show that 
extracts from .the wajtb-ul-arz and the 
Various judgments to Which reference has 
glready been made were in evidence in the 
case decided by the Board. A perusal of 


the judgment rather suggests that these. 


materials which are now before us did not 
form part. of the record decided by the 
Board. The decision of the Board no doubt 
furnishes an instance of a litigation decid- 
ed in favour. of the owners of groves but I, 
for the reasons given above, am unable to 
treat the decision as decisive in favour of 
the defendant-respondents, 
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Before I part with that decision I must 
notice an argument that was founded on 
the same by the learned Counsel for the 
respondents. He contended that as the 
decision. was inter partes, it operated as res 
judicata in the present litigation. This 
contention, in my judgment, is without force. 
The suit that culminated in the apnlication 
in revision before the Board was a suit for 
ejectment under the Agra Tenancy Act and 
the decision of the Board holding that the 
defendants of that case were not liable to 
ejectment no doubt bars the trial of the 
same issue between the parties. But the 
reasons assigned by the Board in support 
of its decision cannot operate as res judi- 
cata in the present suit. Moreover, the 
present suit was not triable by the Oourt 
that tried the ejectment suit and thatis an 
additional reason for holding that the judg- 
mentof the Board does not bar the trial of 
the present suit. 

The next litigation commenced on January 
9, 1914, and the trial Court decided the 
point now under consideration against the 
zamindars (vide decree at p. &0 of the 
record), Buton appeal the decision of the 
trial Court was reversed and the decision 
of the Appellate Court was, on second appeal 
to this Court, confirmed by Tudball, J. in 
the year 1915. The judgment of this Court 
is printed at p. 87 of the record. The 
learned Judge in the course of his judg- 
ment noticed extracts fromthe two wayb- 
ul-arzes of 1863 and 1872 and held that 
‘these documents clearly relate to the 
custom prevailing in the village.” He 


observed that : 

“Tf we read the two wajib-ul-arzes of 1863 and 1872 
together andthey were recorded within 9 years of 
each other, the natural meaning would be that the 
tenants were entitled to enjoy the grove and to out 
any tree that was necessary for the purpose of mak- 
ing agricultural implements. It seems to me im- 
possible to hold on the words of these wajib-ul-arzea 
that the tenants had the rights to sell the trees to 
other persons for other purposes.” 

:. The learned Judge further held that the 


burden lay on the defendants to prove the 


custom which enabled them to sell the . 


trees and to have them cut. It is argued 
on behalf of the contesting respondents 
that the decision of this Court has no beare 
ing on the present litigation as the -issue 
decided by this Oourt did not relate to the 


= 


rights 0f - grove-holders, pure and simple, ` 


but to the rights of occupancy tenants who 
had planted groves on their holdings. I am 
not impressed with this argument. The 
extract from the wafib-ul-arz of 1863 puts 
it beyond -doubt that the custom recorded 
therein governed the cases of “planters of 


~ 
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the grove” and was not confined |in its 
operation to groves planted on occupancy 
holdings.-; It is true that the wajib-ul-arz 
mentions that the groves were “planted by 
the farmers”, bat this does not mean that 
the groves were necessarily , on tenancy 
holdings. The word “farmers” (ashtkaran) 
is used in a loose sense-to denote persons 


who are in occupation of land belonging to - 


gamindar either as tenants or as grove- 
holders and I have no doubt that the cus- 
tom mentioned-in the wajib-ul-arzes of 1863 
and 1872 was acustom that embraced the . 
grove holders as such as well as the tenants 
who planted groves on their holdings. Fur- 
ther ifthe custom was confined in its 
operation to groves on tenancy plots, I 
would haveexpected a mention of that fact 
in the wajib-ul-arz | | 
Againin a villagein which there is a 
custom of the description that prevailed in 
village Pachenda Kalan, and in which 
village the indications are that the occu- 
pancy tenants have a right to plant. groves 
on their. holdings without the permission 
of the zamindar, the burden of proving the 
fact. that a particular grove was planted 
on a plot that was not a tenancy plot of 
“the planter of the grove but was let out 
to him by the zomindar with the object 
of planting a- grove so as to invite the 
application of the rule of law as regards the 
right of transfer, enjoyed by grove-holders, 
pure and simple, lies on the person alleging 
the fact.’ In the present case no evidence 
worth the name on the point was adduced 
by the defendant-respondents and the case 
must; therefore, be approached on the as- 
sumption that the fact that the sites of the 
groves in:disputé were let out. by - the” 


gamindar for planting groves was, not 


established. The long continuance of groves _ 


on the plots in dispute cannot, in the cir-, 
cumstances of the present case, give rise 
to the presumption that the groves wer 
planted with the permission of the zamindar 
for.the simple reason that the entry in the 
wajib-ul-arz that, prohibited the planting . 
of groves without the zamindar's permission : 
was deleted. , 

The last litigation about the rights of 
owners of groves wasin the year 1930, and 
in that case, the decision was adverse to 
the zamindar. The judgment of the trial 
Court is printed at p. 95 and of the. Appel- 
late Court at p. 99 of the record. It appears 
froma. perusal of the judgment of the trial 
‘ Court in that .case that the decision of this 
Court just referred to was not on the record 
of that case. Further the trial Court held 
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in that case that the grove in dispute 


“belonged to Neta as agrove-holder”. The ` 


trial .Court held on the basis of certain 
sale deeds that were before it that the 
grove-holders had a right to transfer their 


. groves and the decision ofthe trial Court 


was, as already stated, affirmed on appeal. 

This is-all the relevant documentary 
evidence of the record and,-in my judg-. 
ment, the evidence relied upon on behalf” 
of the defendants is. wholly insufficient to 
displace the proof afforded by the extracts 
from the two wajib-ul-arzes. There. were 
nodoubt 11 transfers of groves between 


‘the years 1886 and 1902, but “in those 


years andin the subsequent years the 
zamindar cannot be said tohave.slept over 
his rights. He, on more occasions than 
one, successiully challenged 


the right of ” 


pa Ne 


IN 


transfer claimed by the owners of: groves.: ~~ 


in-the village and in most cases he was 
suecessful. The evidence to prove ‘that a 
custom existing in avillage fell into disuse 


must be cogent and convincing and where „m 


tLere appeats to have been scramble going ` 


on, as is apparent in the present case, the 
mere fact of JO or 12 transfers or 2 or 3 
judicial decisions ranning counter to the 
custom cannot be held sufficient to warrant 
a finding that the custom ceased to exist. 
The more so when the judicial decisions. 
were not uniform and some of these deci- 


| Blong recognized.the continuance of the 


custom. In the view thatI have taken, it 


is unnecessary to consider on whom the | 
the groves were.-*- 


burden of proving that 
not transferable lay, as I am.satisfied that 


a custom ofthe description set up by the ` 


zamindar in the present case was proved. 
“Before concluding this judgment 1 must 
notice one cther argument that was’ ad- 
vanced by the learned Oounsel for the res- 
pondents. He argued that the” custom 
recorded in the two wayib-ul arzea must 
be deemed to have applied only to the then 
existing groves and it cannot be applicable 


-to the groves planted after the, year 1873. 


There, are two answers to this contention. 
In the first place. there is no satisfactory 
evidence to show that the groves in dispute 
were planted. after the year 1873. Inthe 
second place the custom recorded in the 
wajib-ul-arzes 18 general in its terms and 


, there . is nothing in those documents to 


suggest that groves to be planted in future: 
were to remain uncontrolled by that custom. 
_ The, plea of astoppel that was raised by 
defendants Nos. 1 and 2 and was accepted 
by the trial Oourt.was, inmy judgment, 
Without any merit There was no duty 


* 
ue 
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cast on the plaintiff to tell defendants Nos. 1 
and 2 not to purchase the groves, and if 
they with eyes open purchased the groves, 
they did so at their own risk. - Im this con- 
nection it was argued by the learned Coun- 
sel for the respondents that as defén- 
dants Nos. 1 and 2, after the purchases made 
by them were in possession of the groves 
in dispute for more than 12 years, they 
acquired a transferable right in the same. 
In my judgment this proposition is unten- 
able. It isa well-recognized principle of 
law that no transferor can pass to his 
transferee rights greater than he has. The 
owners of the groves in this village had 
not atransferable right and, therefore, by 
Belling the groves they could not confer 
transferable rights on the purchasers. The 
Only Consequence of the omission of the 
zamindar to asgail the sales within the 
period of limitation is that he is deprived 
of the right to avoid the sales, but the 
vendee by remaining in possession for more 
than 12 years cannot enlarge upon the 
rights possessed by the vendor. The ven- 
dee by lapse of time becomes clothed with 
the rights of the vendor but he also suffers: 
by the same disabilities under which the 
vendor laboured. 

The learned Counsel for defendant No. 36 
argued that there was no cause of action 
for the present suit against defendants 
other than defendants Nos.1to3 and in 
this connection he invited our attention to 
para. 14 of the plaint in which it ‘was 


‘stated that “other defendants are also in- 


tending to sell and cut the trees”. He 
argued -that the mere fact that,defendanta 
had such an intention was not enough to” 
give the plaintiff a cause of- action for the 
present suit. In my judgment, the plain- 
tiff did put sufficient material upon the 
record to justify his apprehension that 
persons holding groves in the village denied. 
the rights claimed by him, and, therefore, 
the plaintiff was entitled to seek relief- 
against all the defendants to the suit. 
. For the reasons given above, I hold, that 
the rights of the case were with the plain- 
tiff and not with the defendants. Accord- 
ingly I would allow this appeal, set aside 
the decree of the Court below and decree 
the plaintiff's suit in terms of relief (a) 
prayed for in the plaint. Further I shali 
pass a decree in the plaintiff's favour for a 
sum of Rs. 90 as against defendant No. 3 
on account of the price of trees. I. would 
award the plaintiff bis costs here in the 
Court below. 

Yorke, J.—This isa first appeal from a 
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decree’ of the Additional Civil Judge of 
Muzaffarnagar dated May 29, 1933. The 


-plaintiff-appellant Mubarak Hussain, who 


is the zamindar of village Pachends Kalan, 
mahal Baqar Ali and mahal Qurdhan Das, 
had instituted the present suit for a decla- 
ration against two parties. Defen- 
dants Nos. 1 and 2, Sagar Mal and.Asaram, 
sons of Ratan Lal, by caste Vaish of Mus- 
tafabad, were persons entered in the village 
records as ‘grove-holders in certain plots 
who had purchased the groves at different 
dates in the pastfrom the original tenants 
and had recently sold certain trees in 
some of these plots to defendant No. 3, 
Surja Burhai, who had cut them down and. 
appropriated the timber. The remaining 
defendants Nos.4to 39 were persons who 
either as occupancy tenants or as grove- 
holders were in possession of other groves 
in Village Pachenda Kalan and the plain- 
tifs allegation was that these persons in- 
tended to sell and cut the trees and asser- 
ted that they had that right. He accord- 
ingly sought a declaration not only against 
defendants Nos. 1 and 2 but also against 
defendants Nos. 4 to39 that they had no 
Tight to cut and sell the trees standing 
in the plots forming part of the holdings 
in suit. The plaintiff in* para. 16 of his 
plaint stated that the cause of action aroge 
at’ Pachenda Kalan in the month of Febru- 
ary 1931, when defendants Nos. 1 to3 cut 
down and sold the trees and defen- 
dants Nos. 4 to 39 intended to cut and sell 
them. Defendants Nos. 1 and 2 were the 
main contesting defendants and filed a 
lengthy written statement. They contend- 
ed that they were grove-holders in the plots 
in dispute and that they were entitled to 
cut and sell the trees and that there was 
no.custom tothe -contrary estopping them 
as grove-holders from cutting and selling 
the trees “in their groves. Like the plain- 
tiffs they referred to previcus litigation which 
it will.be convenient to mentionin its pro- 
per place. They pleaded thatthe claim was 
barred by res judicata and by estoppel. 
They further alleged that the plaintiff had 
no cause. of action against defendants Nos, 4 
to 39 and that each of the defendants was in 
a different capacity, that the claim as framed 
against them all-jointly was bad for mis- 
joinder of parties and that the claim against 
defendants Nós. 4 to 39 should be struck 
off because there was ‘no cause of action, 
It followed that whereas the actual monetary 
value of the claim so far as it related to 
the trees cut and removed by dgfendant. 
No. 3 was only. Rs. 90, the suit had been 
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built up and framed in the manner shown 
above merely in order to enhance the valua 
tion and thereby to avoid the effect of 
certain prior decisions. In this connection 
I would note that the learned Civil Judge, 
who decided the suit against the plaintiff 
on other grounds, remarked that apparently 
the plaintiff had no cause of action against 
defendants Nos. 4 to 39, but that having 
regard to the scheme of the plaint he 
thought: that the plaintiff was justified in 
seeking a declaration against defendants 
Nos. 4 to 39 as well. 

Written etatements were also filed by 
certain otber defendants, viz., defendant 
No. 6, Makkhan Das, and seven defendants 
who were cccupancy tenants. Makkhan Das, 
defendant No. 6, contended in the main that 
the plaintiff had no cause of acticn against 
bim es he had had no such intention as was 
suggested by tke plaintif. He pointed out 
that in one of thetwo plcts of which he 
was the tenant, there were no longer any 
trees and, therefore, tLe plaintiff had no 
right of suit. With reference to the other 
he contested the plaintifi’s claim that he 
had no right to appropriate the produce. 
The seven defendants who filed a joint 
written statement, viz., Nos. 12, 13,17, 18, 
_ 20, 24 and 25, pleaded that they had no 
intention of selling the trees or cutting 
them, but they also pleaded that the alle- 
gation of the plaintiff that they had no 
right to appropriate the timber was in- 
correct. These defendants like No. 6 
claimed’ that they were occupancy tenants 
of the plots in suit in their possession. 
The predecessor of the learned Civil Judge 
who tried the suit framed a number of issues 
of which the most important are Issues 
Nos. 1to3 which are as follows: 

“(1) Whether the defendants are occupancy ten- 
ants or grove-holders of the land in suit? (2) Is 
there any custom in village Pachenda Kalan which 
prevents the saa aey tenants or grove-holders 
from cutting or selling the trees in their holding ? 
(3) What is the effect of the decree of the Board 
of Revenue alleged in para, 11 of the plaint, and 
Buit No. 822 of 1929 on the suit? Is the suit barred 
by the principle of res judicata ?” 


On these Issues the learned Civil Judge 
held that the defendants were grove holders 


of the plcts in suit. On Issue No, 2 he held 

“that there is no custom in village Pachenda Kalan 
which prevented the grove-holders from cutting or 
spelling the trees in their groves. Of course the 
case of occupancy tenants who have planted a few 
trees on their holding stends on a different footing 
and as all the defendants in this case are grove- 
holders, I need not discuss the position of occu- 
pancy tenants in the village in respect of the trees 
jn their holdings.” ee 


He, therefore, decided this issue also in 
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favour of the defendants. The view of 
course rests on the footing that none of the 
cases in dispute were cases of a few trees 
standing on occupancy plots but ak of them 
eases jn which the occupancy plots had 
been planted up with trees so as to be con- 
verted into grove. On Issue No. 3 he held: 
that the suit was partly barred by the 
principle of res judicata Solar as the suit 
against defendants Nos. 1 and 2 was con- 
cerned, and only with reference to some of 
the plots in dispute which formed the 
subject-matter of the decree of the Board of 
Revenue of 1913 in an ejectment suit. 

In the course of arguments learned 
Counsel have taken us through the whole 
of the transactions relating to the plots in 
dispute, i. e. the plots belonging to defen- 
dants Nos. land 2 and claimed to be held 
by them as grove-holders. They have also 
taken us through the whole ofthe different 
litigation which there bad been in the past 
between the zamindar on the one hand and 
the tenants and the purchasers of grove on 
the other. They have also referred to 
certain dccumentary evidence in regard 
to the existence of custom in regard to 
groves in this village. They have further 
taken us through the history of the general 
law in regard to groves and shown to some 
extent how that law has tended to develop 
over the last 20 or 30 years. It is in the 
light of the history of the transactions and 
the growth of the general law that we have 
to arrive at & conclusion as to what was 
the true position of defendants Ncs. 1 and 
9 and what is the present position of the 
remaining defendants also in regard to the 
“groves of which they are in possession in 
Pachenda Kalan. : 

It ig not disputed that the plots of de- 
fendants Nos. 1 and 2 are all of them 
situated in mahal Baqar Ali. The first piece 
of evidence in point of time is the wajib- 
ul-arz of this village of the settlement of 
the year 1863 A. D. Paragraph 12 of the 
wajib-ul-arz mentions that the then zamtn- 
dar Brij Lal is the owner of a single grove, 
the trees of which belong to him. It goes 
on to say that tenants own the groves plant- 
ed by them and detailed in a separate list 
and that the planters of the grove are 
entitled to appropriate the fruits and to cut 
trees for agricultural implement. This is 
with reference specifically to groves. There is 
a further refprence with regard to scattered 
trees wherein it is stated that the tenants 
can get the timber of trees standing in 
their fields for their agricultural imple- 
ments. The remaining clauses relate to the 
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rights of ‘cosharers’ in trees and not to 
those of tenants. The zamindar also insert- 
ed in this wajib-ul-arz the following clause: 

In future no tenant can plant a grove 
without my consent.” But this clause was 
cancelled by an order of the Board of 
Revenue conveyed in a letter dated 
August 14; 1872, directing the removal of 
the words “prohibiting the occupancy 
tenants from planting groves”, and it was 
doubtless by reason of this order that we 
find the wording of the wajib ul-arz pre- 
pared in the next settlement of 1280 Fasli, 
ù e., 1873-74, framed in the manner which 
I shall now mention. 

This wajib-ul-arz of 1280 Fasli contains 
two separate paragraphs. The first relates 
to the “custom as regards the rights of 
tenants in respect of self-sown trees.” 
ee Provision Fons as follows ; 

rees which are in the i 
pancy tenants and which are standing’ on e ridge 
of the field or inside the field are cut down by the 


` occu tenants for making implements of hus- 
bandi ba the trees which are standing on non- 
occupancy and barren lands cannot be cut down 


by any person without th JAGI 
4 e permission of the 


The next cl. (4) which sets forth “cus 
tom relating to the rights of tenants in 
reaped of groves” runs as follows : 


this village there are the | oves entered i 
the statement Aora oves Bai ; Si 
panied a g gr which have been 


I may mole that the only one of the 
Plots now in dispute which is found in the 
_list of groves prepared in this settlement is 
No. 1110 of the present settlement. which 
er een A ae 1154 of the settlement 
o an 6 of the settlement 
Mies ae oe = 

“They (the tenants) have aright to 
the wood and the fruits eee (I Ae iea 
wa phal ka hai). In future the tenants Can, 80- 
cording to former custom, plant groves but they 


cannot remission in the amount of rent within 
the period of settlement 
gada on account of the shadow 


| I may note here first, that the words 
“according to former custom” appear to me 
to méan no more than “as always in the 
` past’, Itake them to have been put in to 
make it clear that the clause which had 
been cancelled by the Board in 1872 was 
_ hot accepted, and, therefore, the inference is 
that occupancy tenants had a right to plant 
grove without permission. Secondly, I note 
that the words “appropriate the wood and 
fruits have been interpretedein- a number 
of cases in the past in judgments of the 
Courts including a judgment of this High 
Court of Tudball, J. and are interpreted 


now by my learned brother as meaning 
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that the tenants who have planted grovus 
have a right only to the fruits and to 
what has besn variously described as fallen 
timber, loppings and dry wood. This view 
has been based on a reading of the wajib- 
ul-arz of 1280 F'asli along with wajib ul-arz 
of 1863. But with great respect to the 


_Opinion expressed by learned Judges on this 


point, I find it exceedingly difficult to accept 
that view for this reason. It is generally 
accepted and admits of no doubt that the 
rights of tenants who have planted groves 
must necessarily be greater in the trees of 
groves planted by them than their rights in 
scattered self-sown trees on their holdings ; 
yet para. 3 of this wajib-ul-are gives occu- 
pancy tenants an unfettered right to cut 
such self-sown trees, provided that the tim- 
ber is required for agricultural implements. 

Tt seems to be almost’a contradiction in 
terms that the right of the tenants who 
have actually planted groves should be 
definitely more circumscribed than the right 
of an occupancy tenant in a self-sown tree. 
The right to appropriate fruits would 
scarely be disputed in the case of any tree 
standing in a tenant's holding particularly 
if he has the right to cut the trees for 
agricultural implemeuts, This interpreta- 
tion then involves the result that para. 4 
is supposed to give to grove-holders a more 
limited. right to the timber of the trees 
which they have planted themselves than 
is given to them in gelf-sown trees. I should 
have supposed, if this had not been the 
subject of previous expressions of opinion 
that lakri in the ordinary sense means 
“timber” and that ¢tkhtyar lakmi must 
necessarily mean control over the timber, i e., 
power to dispose of it as the grove-holders 
please. In point of fact the interpretation 
put upon this wajtb-ul-arz to which I have 
referred leads to the awkward position 
that whereas if the right to cut and sell the 
timber is conceded, then there is a prospect 
that the grove would be cytand removed 
as soon as the trees begin to decline in their 
fruit-bearing capacity and to deteriorate as 
trees, whereas if the tenants are presumed 
to have only the power to take the fruit 
and the fallen wood, the grove will tend to 
go on deteriorating steadily until it periqhes 
by the rotting and the falling of the trees 
after many years of unprofitableness, a 
state of affairs definitely not in the interests 
either of the camindar or of the tenant. Ro 
much for the wajib-ul-arzes. There are also 
two dastur-dehts prepared in the settlement 
of 1889 and 1816 (Exs. 11 and 12) but 
these do’ not add’ anything to the wajib-ul- 


676 


arzes. The first of them contains the 
remark that entries of customs other than 
those given herein shall be fcund in the 
wajib-ul-arg prepared at the time of the 
former settlement. In the latter there is a 
note that’: > 


“As enquiries as regards customs in addition to 
those given in the dastur-dehi have already been 
made atthe time of the former settlement made 
in 1863, no enquiry as regards them hes been 
made at the time of the present settlement. The 


customs recorded in the settlement volume of 1864 
shall remain in- force.” 


It looks rather as if the zamindar had 
kept the. wajib-ul arg of 1¢73 as much as 
possible in the background because he 


thought the entry in it was not in his 
favour. 


We come now to a Series, of transfers 
and a series of litigations. I need not 
detail all the transfers except to note that 
there were transfers of groves in favour of 
defendant No. 1 andthe tather of defendant 
No. Zin 1887, 1888, 1880, 1891, 1896, 1897, 
1698, 1889, 1901 and 1202. During this 
period there were a number of litigations. 
The first of these, a suit decided on April 2, 
1895, was a suit against the heir of 
an occupancy tenant and a transferee of 
some trees planted by the former occupancy 
tenant. The Muneif held that the trans- 
for of the trees or grove by the occu- 
pancy tenant was forbidden by the law and 
the vendee acquired no interest. But this 
was not in a strict sense a suit against 
grove-bolders and it did not relate to any 
of the plots in suit im the present case. lt 
‘was in any case decided in the light of the 
general law as it was interpreted at that 
date. 

The next was a suit in the Munsif’s 
Court decided on July 19; 1897, in which 
the zamindar had claimed damages on 
account of the price of “kikar trees 
standing on the mdge of a plot within 
No. 99 and not now ın suit. In that suit 
the Munsif concluded that there was a 
custom that cecupancy tenants could cut 
the irees standing on their portion of occu- 
pancy land without the permission of the 
gamindar, and he cecided that the entries 


laid down in the wajtb-ul-are had not been ` 


complied with and were contrary to the 
custcm of the village and therefore the 
gale of the trees to a third person was 
lawful. In this asin the pievicus suit there 
does nct appear to have been any appeal. 
In 1911 a suit was instituted by defend- 
ants \cg.] and 2 as plaintiffs against the 
gamindar and a third party for the cutting 
of a shisham tree situated ın plot No. 1307, 
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one of the plots now in suit as if corres- 
ponds with No. 1258. That suit was dis- 
miesed on the ground that the .plaintifis 
had failed to produce their original sale 
deed and as they had not laid any founda 
tion for proof of the sale deed by secondary 
evidence, the copy of the sale deed was 
rejected and there remained no evidence of 
the title of the plaintiffs to the grove 
No. -1307. The Court went on to make 
certain remarks about the custom in regard 
to the title of the occupancy tenant in the 
wood of trees of their groves. In my opi- 
nion the remarks made in this paragraph 
are of the nature of obiter dicta and no 
particular weight can therefore be attached 
to them. In any case the reasoning is by 
no means entirely sound. The learned 
Munsif says that defendant No. lis admit- 
tedly the zamindar of the grove and is there- 
fore under the general law the proprietor of 
the-trees. He goes on to say: ‘“‘He-has 
therefore every right to the trees of the 
grove.” But that was not a correct state- 
ment. A zamindar had certainly no right 
under the general law as recognized at that 
date to cut down a tree ina tenant's grove 
and the Munsif is not correct in saying that 
the vendors of the plaintiffs could not have 
recovered any damages from defendant No. 1 
whoisa zamindar of the grove. This suit 
was taken in appeal to the District Judge 
but the, appeal was dismissed on Septem- 
ber 8, 1911. 

In the same year 1911 there was another 
Suit No. 1050 of 1911 in which certain 
gamindars as Plaintiffs sued an- occupancy 


*tenant ‘defendant apparently for damages 


for cutting down and selling certain trees 
standing on a holding. ‘That suit was 
decreed and in appeal the, same learned 
Additional District Judge dismissed the 
appesl holding thatthe evidence did- not 
establish: so unusual a ‘custom as one 
entitling tenants to cut trees even while 
the 1287 settlement was in force. He 
said that he could not construe the word 
“wood” (lakri) in this sentence of the 
wajib-ul-are to mean more than loppings 
or fallen timber. 

In 1912 there was another Suit No. 1326 
of 1912, by the zamindars against the pre- 
sent defendants Nos. 1 and 2 and others 
‘before the same Munsif of Muzaffarnagar in 
which the zamindar claimed damages for the 
sale by defendants Nos. 1 and 2 of shisham 
trees and jamun trees on plot No. 1289 
corresponding to the present plot in Suit 
No. 1240, to defendants Nos 3 to7. It ap- 


- pears from the judgment in that suit that 
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he plaintifs had brought a suit for the 
same damages and therein the Munsif had 
held that there was such acustom under 
which the occupancy tenants could sell their 
trees and he had consequently dismissed 
toe claim. The.plaintiffs, he says, prefer- 
red an appeal and they had withdrawn 
their case with liberty to bring a fresh suit. 
This was the same fresh suit. In this suit 
the Munsif after a discussion of the wajib ul- 
arzes to which I have referred already and 
to a number of other judgments stated his 
conclusion in these terms: 

“I am, therefore, clearly of opinion that defend- 
ants Nos. 1 and 2 have snfficiently proved the 
existence of a custom under which tenants can 
cut and sell trees planted by them on their occu- 
panoy holdings," 

This decision was taken in appeal to the 
District Judge and the appeal was decided 
by the Assistant Sessions Judge so-called, 
i ¢., one of the Subordinate Judges at 
Meerut, on April 12, 1913. The learned 
Subordinate Judge-allowed the appeal hold- 
ing that the defendants-tenants had failed 
to prove the existence of a custom autho- 
rizing occupancy tenants to sell away trees 
planted by (them) or growing on their 
holdings, and that therefore they had no 
right to sell any of the disputed trees, 
This case was taken in appeal to the 
High Oourt and the appeal was dismissed 
on June 17, 1914: vide Ex. 23. 


In 1913 a Suit No. 752 of 1913 was 
instituted by the zamindars against certain 
tenants in respect of cutting trees of a 
grove in plot No. 1332 not in suit in the 
present case. That suit was dismissed on 
June 19, 1914, but in Civil Appeal No. 26» 
of 1914 on April 16, 1914, Mr. G. K, Darling, 
the then Additional District Judge of Meerut, 
decreed the suit and ordered damages to 
the plaintiffs: vide Ex. 27, p. 82 of the 
paper book and the decree Ex. 26. This 
judgment was taken in appeal to the High 
Oourt where it was decided as Second Ap- 
peal No. 778 of 1914 and Mr. Darling's 
decision upheld. The judgment of Tudball, 
J. is Ex. 24 on the record at p. 87 of the 
paper-book, and great reliance has very 
naturally been placed on this decision on 
behalf of the appellants, The learned 
Judge discussed the wajib-ul-arzes of 1863 
and 1872 about which he said that 

“if we read the two wajib-ul-aress of 1863 and 1872 
together, and they were recorded within nine years 
of each other, the natural meaning would be that 
the tenants were entitled to enjoy the grove and 
to cut any tres that was necessary forthe pur- 
poses of making agricultural implements. It 
seems to me impossible. to hold on ‘the words. 
of these wajib-ul-arges that the tenant the 
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right to sell the trees to other persons for other 


purposes. f , 
I have already given reasons for hesita- 

ting to accept this view. The learned 

Judge went on to say: 

“Yt jg stated that the tenants had no right to 
plant trees except in accordance with the old 
custom and that with the permission of the zamin- 
da ya 


fT. r ‘ 

It is clear that if this statement was 
made, it was nota correct statement in 
view of the facts to which I have referred 
earlier. He went on to hold that 

“the burden lay on the defendantsto prove the 
custom which enabled them to sellthe trees and 
to have them cut as in the present instance and 
it is difficult to say that they had proved any 


m right by the wafib-ul-ars of 1872, when 
so kag Bh ace of 1863 gave them only a restricted 


right. 


That is to, say, the learned Judge was 
definitely of opinion that standing by itself 
the wajib-ul-arz of 1872 was capable of 
the interpretation which I am inclined to 
give toit. He went on to say that prima 
facie the tenant is not entitled to cut and 
remove the trees without the consent of 
the landlord. Finally he remarked that 
he thought the decree of the Oourt below 
to be a correct decree which must be main- 
tained although there was a good deal in 
the judgment with which he could not 
agree. In these circumstances it 18 not 
necessary to refer to the arguments con- 
tained in the judgment of the learned 


Additional District Judge. 


The contest between the zamindar and 
the tenants in the Courts was resumed in 
1925 when another zamin dar instituted. a 
suit against a grove-holder describing him 
as an occupancy tenant for the wrongful 
cutting and misappropriation of some jamun 
and shisham trees standing in plot No. 1083. 
The defendant put forward the plea that 
he was a grove-holder and was the owner 
of the trees and further pleaded that accord- 
ing to the custom occupancy tenants were 
entitled to cut and remove the trees on 
their holdings. The learned Munsif held 
that the trees were planted on the occu- 
pancy holding and that the defendant was 
not a grove-holder- But it appears that 
the trees in dispute were not trees of a 
grove at all but trees standing on the boun- 
daries of the disputed plot. In this connec- 


‘on the learned Munaif remarked: | 
= Fs now well-settled law that the planting of a 


a grove. It is this change which clothes the grove- 
Holder witb all the ri 
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“have been changed and the holding still retains the 
character of an agricultural holding.” 


On this view the plaintiffs suit was 
bound to succeed and it was duly decreed. 
The judgment is not really relevant to th 
„present case at all. r 


In 1929 the present plaintiff instituted a 
suit for damages against defendant No. 1 
and others with reference to trees in plot 
No. 1110 now in suit, which is the only 
plot in suit which was a grove mentioned 
in the list of groves of the 1872 settlement. 
Defendant No. 1 had purchased the trees 
‘from former occupancy tenant under a sale 
deed of June 27, 1898, from the very same 
Neta who was a defendant in Suit No. 168 
of 1891 which I have mentioned earlier. 
In his judgment in this suit the learned 
Munsif did not refer to the’ High Oourt 
ee of 1915. He mentioned that there 

d been a suit for ejectment instituted 
about the year 1911 against the defendants 
in respect of the plot in dispute along with 
other plots and that in that suit the Board 
‘of Revenue (in a judgment to which I shall 
refer shortly) had held that the defendants 
were prove-holders in. respect of the plots 
in dispute and were not liable to be ejected 
as tenants. He went on to discuss the law 
and he adopted fhe proposition based on 
some rulings of this Court, to which I shall 
refer later, that a grove-holder acquires a 
transferable interest in the trees and in the 
absence of a custom or contract to the con- 

trary the trees become his property. He 
- went on to hold that there was no proof of 
any custom by which grove-holders are 
only entitled to eat the fruits and cut the 
wood for making agricultural implements, 
i. e. no custom limiting the rights ordi- 
narily possessed by grove-holders in the 
trees which go to make up their grove. That 
suit went in appeal to the Subordinate 
Judge of Muzaffarnagar and was decided on 
December 16, 1930: vide the judgment 
Ex. Y at p. 99 of the paper-book. 

The learned Subordinate Judge inter- 
preted the wajib-ul-arz of 1872 as giving 
the grove-holder a right to take the fruits 
and the wood which he interpreted as an 
absolute right to the timber and fruits. He 
went onto say that the plaintiff did not 
prove by any evidence that there is a custom 
in Pachenda Kalan under which the grove- 
holder can only take the fruit and the 
wood of the trees and cannot sell them, and 


ha remarked that such a custom would be 


against the Common Law and the barden 
lay heavily on the plaintiff to prove the 
exiatence’ of auch a custom. This is more 
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or less the line of argument which has been 
adopted by the learned Subordinate Judge 
in the judgment which is before us in appeal 
now. ° 

- The only other judgment to which I need 
refer is the judgment of the Board of Reve- 
nue of April 10, 1913, Ex. U at p. 79 of the 
paper book. It seems that the zamindar, 
the father of the present plaintiff-appellant 
had ought to eject defendants Nos. 1 and 2, 
from a number of plots, at least 10, in 
Pachenda Kalan presumably on the view 
that by.taking transfer of the groves from 
the occupancy tenants who had planted 
them after the settlement of 1871 they had 
acquired no right to occupy the plots. The 


‘suit for ejectment had been successful in 


the trial Court and in the Court of the 
Commissioner of the Meerut Division. In 
revision the Board of Revenue on April 10, 
1913, dismissed the application as regards 
two plots with which we are not concerned 
but held that the defendants were grove- 
holders in respect of plots Nos. 1154 (1110), 
1290 (1241), 1294 (1245), 1295 (1246), 1304 
(1255), 1307 (1253), 1311 (1262) and 1344, a 
plot not in suit in the present case. The 
judgment of the Board of Revenue amounts 
to this that the original owners of the groves 
were grove-holdera and entitled to transfer 
their rights and the present grove-holders 
are also grove-holders and not liable to 
ejectment as trespassers or non-occupancy 
tenants. In the judgment it is mentioned 
that the Commissioner considered that the 
question to be decided was whether the 
defendant (i. e. the present defendants 
Nos 1 and 2 of this suit) had proved that a 
custom existed by which the tenants who 
were the original owners of tlose groves 
had a right to transfer them and in that 
connection the Commissioner had held that 
the burden of proving such a custom lay on 
the persons who alleged that they had 
acquired groves by purchase. It must be 
obvious I think that if this was the point 
which the Commissioner had to decide he 
must have had in front of.him the wajib- 
ul-arzes which we have before us in the 
present case, as those would have been the 
first string tothe bow of the litigants on 
either side. It seems to me that it “is 
impossible to hold that this judgment is 
not evidence that defendants Nos. 1 and 2 
have the status of grove-holders in respect 
of the groves in dispute in the present case. 
The decision arrived at was within the 
capacity of the Court which reached that 
decision and could not.be set aside by any 
other Court and what is much more to the 
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point, there never has been any attempt to 
obtain from any other Oourt a declaration 
that the defendants are not grove-holders 
in respect of the plots in suit. 

I now turn to the discussion of the 
development of the law in regard to grove- 
holders. Learned Counsel for the appellant 
and for the respondents between them have 
taken us over the whole of the ground 
beginning from 1901 up to the present day 
and I would glance shortly at the rulings 
quoted. The first ruling referred to is 
Janki v. Sheoadhar (5), a case of a mort- 
gage of trees planted by an occupancy 
tenant on his occupancy holding. The 
learned Judges quoted as a principle of the 
Common Law applicable to cases of this 
kind in these Provinces that: 

“when a tenant either occupancy or tenant-at-will 
plants trees on his holding the property in those 
trees, in the absence of custom or contract to the 
contrary, attaches to the land and the tenant has 
kaa Ne of selling or otherwise traneferring those 


In Haidar Ali Khan v. Gangu (1), a 
single Judge of this Oourt held that where 
land has been let to a tenant for the special 
purpose of planting a grove thereon, the 
trees in the absence of any custom or con- 
tract tothe contrary are the property of 
the tenant. Reference was made in that 
ruling to the case just quoted above which 
was distinguished on the view that in that 
case the tenant had planted trees upon a 
holding leased to him for purposes of cul- 
tivation and in such a case the property in 
such trees, in the absence of a custom or 
contract to the contrary, attached to the 
land and the tenant has no power to sell or 
otherwice transfer the trees. It appears 
to me that of recent years the distinction 
drawn between rights in a grove planted 
on land specifically let for the purpcse of 
planting a grove and groves planted in 
occupancy land in which the tenant has 
got permission to plant a grove or groves 
planted in occupancy land in cases where 
the tenant has by custom a right to plant 
trees without permission has tended to fade 
into the background. | 


In 1912 in Mohammad Yasin v. Ilaht 
Bakhsh (2), a Division Bench held that in a 
case where the wajib-ul-are gives the 
person who had planted and were in pos- 
session of a grove the rights of an owner 
(ikhtiar malikana) Bo much so that if any 
trees fell down they could pjant fresh trees 
without permission and if the land became 
denuded of all trees the planter of the 

ove would have the first right to cultivate 

e land, those provisjons implied a right 


t 
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of transferin the possessor of the grove 
land. That was of course a special oase 
but it was contested on the view that in 
spite of these provisions the grove-holder 
was not entitled to transfer the grove &s 
such, though he might sell the timber. 


In 1915 in Daya Kishen v. Mohammad 
Wazir Ahmad (6), in Letters Patent Appeal 
it was held that planting a grove by an 
occupancy tenant on his holding with the 
permission of the zamindar does not change 
the nature of the holding from an occu- 
pancy tenancy to a grove land and the 
tenant has no right to sell the trees so 
planted nor can the trees be sold in execu- 
tion of a decree against the tenant. The 
learned single Judge, with whose opinion 
the Division Bench agreed, remarked: 

“I do not think that it can be said that the per- 
mission by a zamtndar to his occupancy or non- 
occupancy tenant to plant trees on his holding 
cancels the original lease and is a fresh one for the 
purpose of planting trees...The character of the 
grove in question then is that it was planted by 
the occupancy tenant on his holding. He or his 
successors have, therefore, no right of transfer in 
the trees.” 


The next case which has been referred 
is Jalesar Sahu v. Raj Mangal (7), in which 
a Division Bench sought to reconcile the 
previous decisions in regard to the effect of 
the conversion of a holding by an occupan- 
cy tenant into grove. The learned Judges 
laid down four prop¢sitions which they 
sought to be established. The first was that 
where land waslet for the purpose of plant- 
ing a grove, the tenant or licensee becomes a 
grove-holder pure and simple and his rights 
are transferable. Second, if the holding is an 
occupancy or non-occupancy holding the 
the permission to plant trees is not trans- 
ferable nor are the trees themselves, and 
consequently as proposition three, a tenant 
cannot make a valid transfer of trees upon 
an occupancy holding independently of the 
holding and, therefore, not at all because 
the holding itself is not transferable. The 
fourth preposition which they laid down 
began with the words “the holding may 
cease to be an occupancy tenancy by the 
surrender of it by the tenant” and they went 
on to discuss how this surrender could be 
effected. With great respect Lam not sure 
that this discussion is entirely satisfactory, 
But what is more important is that I do not 
think that the view expressed in proposi- 
tions Nos. 2, 3 and 4 has been followed in 
subsequent decisions, although in view of 
the wayin which proposition No. 4 was ex- 
pressed there has never been any express 
disaent from any portion ofthis decision, 
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' In 1923, in Lal Baijnath Singh v. Chandra- 
pal Singh (4), a Single Judge of this Court 
held that under the general law a person 
who plants a grove with the permission of 
the zamindar acquires s transferable iuter- 
est in the trees unless a custom exists to the 
contrary. The view taken in Jalesar Sahu 
v. Raj Mangal (7), was followed ‘in this 
case but it was expressed in this form that: 

“In that case it was held that the planting ofa 
grove with the permission of a zamindar even on 
occupancy land had the effect of changing the status 


of atenant intoa grove-holder and that the latter 
had a tranaférable right inthe trees.” 


In another case decided in the same year 
Man Singh v. Madho Singh (8), it was stated 
that the main point about which the parties 
are at issue relates to the right of a person 
who had planted a grove on what was ori- 
ginally an occupancy holding.to cut the 
trees or appropriate the fallen wood thereof, 
It was remarked that an occupanoy. ‘tenant 
bas no right to convert.a portion. of the oc». 
cupancy holding into a grove, but if. he does 
s0; the power of the landholder to eject him 
can only be exercised -within one-year fiom’ 
the date of the conversion, Furtheron it 
was remarked that the. general rule appli- 
cable to stray trees growing on an occu- 
pancy holding does not apply to. groves 
planted by tenants*with the implied or ex- 
press acquiescence of the Zamindar, ‘and the 
learned Judge further said : ; 

“Where land has been let toa tenantfor the spe- 
cial purpose of planting a grove thereon. or where a 
penre panii by a tenant has been allowed to exist 
unchallenged by the samindar, the person who plants 
the grove acquires a transferable interest therein and 


in the absence of a custom to the contrary the trees 
_ become his property.” 


Reference was made to the casein Jale- 
sar Sahu v. Raj Mangal (7), which I have 
mentioned above. In this decision we find 
that the position of the occupancy tenant 
who successfully planta a grove without 
the consent of the zamindar and js, therefore, 
considered to have planted it with the im- 
plied consent of the gamindur, the position 
of an occupancy tenant who plants it 
with the express consent of the eamindar 
and the position of a tenant who plants a 
aks on land which has been let to him 
or the special purpose for planting a grove 
thereon have been equalized. I would only 
remark thut for myself I find it difficult to 
distinguish the position of a tenant who 
plants & grove on an occupancy holding be- 
cause there is a recognized custom in the 
Village entitling tenants to plant groves 
without permission from cases where a 
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tenant either on the one hand obtains per- 
mission or on the other plants behind- the 
back of the zamindar and gets an implied 
permission due tothe failure of the zamin- 
dar to seek ejectment within one year. 

In 1930 in Sheomangal v. Jagan Lohar 
(9), a Single Judge of this Oourt held in the 
following terms : 

“As regards the general right of a grove-holder to 
transfer his grove I have no hesitation in holding 
that apart from any custom to the contrary he has 
a right to transfer his groveby sale or mortg or, 
otherwise.... This being so, unless the landlord 
can establish a local custom or a condition subject 
to-which the grant was made which disentitles the. 
grove-holder to transfer his grova, the plaintiff's 
claim (for recovery of possession of a grove)is un- 
answerable and was rightly decreed by ‘the Courts 
below whose view is supported by Lal Batynath Singh 
v. Ohandrapal Singh (4) and Jalesar Sahu v., Raj 
Mangal.(7)" i 
which [ have already mentioned. To my 
mind on a- consideration of the whole of the 
above series of rulings of this Court the con- 
clusion is unavoidable that the transferors. 
of defendants Nos. 1 and 2 who planted 
groves in Pachenda Kalan after the 1871 
settlement in accordance with the pre-exist- 
ing practice whereby they were entitled to 
plant groves in occupancy holding without 
the permission of the zamindar became 
grove-holders ander the general law in 
force-in this Province. They had their 
rights in those groves including the trees 
of the groves not merely as personal rights 
but. also as transferable rights, and their 
transferees cannot be deprived ofthe benefit 
of those rights. Following that principle, 
the transferees were themselves held by the 
Board of Revenue in 1913 to be not liable 
to ejectment, and it follows that in the 
absence of any custom to the contrary limit- 
ing their rights of transfer defendants Nos. 1 
and 2 grove-holders were certainly entitled 
to tranefer the trees purchased by them 
long agu and ever since possessed by them. 

It seems to me, therefore, that the learned 
Subordinate Judge as also the Munsif and 
the Subordinate Judge in the previous suit 
No. 822 of 1923 have approached the pro- 
blem from the right point of view. The 
learned Oivil Judge has -rightly held in this 
suit that the question for decision is not 
whether the original transferors of defend- 
ants Nos. 1 and 2 had by custom a right of 
transfer, but whether by custom the right 
of transfer which they had under the gene- 
ral law-is subject to restrictions arising out 
of the custom “said to be proved by the 
wajib-ul-arees of 1863 and 1871. In my 


, (9) A I R 1930 All. 877; 128 Ind. Cas. 767; Ind, Rul, 
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judgment, the interpretation placed on those 
wajib-ul-arzes by the lower Court following 
the interpretation of the Courts in 1929 and 
1930 is cerrect, and in any case whether 
these wajib-ul-arzes be taken as evidence 
of a custom limiting the rights of grove- 
holders or not, they do not suffice by them- 
selves to establish a custom limiting those 
rights. In my view, therefore, the plaintiff's 
suit was rightly dismissed, and this appeal 
should also fail and be dismissed with costs. 

Before leaving this case I would remark 
that I feel some doubt in my mind whether 
the lower Court was rightin allowing the 
case to proceed at allin the light of the 
finding ultimately reached by it that the 

‘plaintiff had no cause of action against de- 
fendants Nos. 4 to 39. Ifit had taken up 
that point at the beginning, it would have 
had to hold that the suit did not lie in the 
Court of the Civil Judge but in the Court 
of the Munsif where the suit would have 
been barred by the principle of res judicata, 
in View ofthe decisions of 1929 and 1980. 
I think that that point shonld have been 
considered at the outset and incidentally 
had that been done it might have saved a 
great expenditure of time and moneys. 

Iqbal Ahmad and Yorke, JJ.—In view 
of the fact that we have been unable to 
agree as to the decision of this case, we 
direct that the appeal be referred to: a third 
Judge under cl. 27, Letters Patent on the 
following point : 4 

“Whether in village Pachenda Kalan there 
is & custom disentitling the persons in pos- 
session of groves as occupancy tenants or 
grove-holders from cutting and selling trees 
standing in the plots forming part of thei? 
holdings ?” 

Bennet, J.—This is a first appeal by a 
plaintiff whose suit was dismissed by the 
learned Civil Judge. On first appeal before 
a Bench of this Court the two learned 
Judges differed and, therefore, the case has 
been referred to meas a third Judge under 
cl. 27, Letters Patent on the following point : 

“Whether in village Pachenda Kalan there is ‘a 
custom disentitling the person in ssegsion of 
groves as Pee teed tenants or grove-holders from 
cutting and selling trees standing in the plots form- 
ing part of their holdings.” 

Mr. P. L Banerji, learned Counsel for the 
defendants-respondents, took a preliminary 
objection that the case did not come under 
cl. 27, Letters Patent, and that as the learned 
Judges had differed, the decision of the 
Court below should stand. “This is a point 
which is more for the Bench which made 
the reference than for me, but as'the point 
has been raised, I might refer to certain 
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rulings of this Court : First Appeal No, 183 
of 1930 Harakh Narain Singh v. Babban (10) 
and First Appeal No. 50 of 1931, Nagendra 
Nath v. Nalindra Nath. decided on Janu- 
ary 15, 1936, by Hon. O. J. and Hon. E. 
B.. J. In thess two cases it was held 
that where the Judges differed on a point of 
fact, then s. 98, Civil Procedure Code, ap- 
plies, but, if the difference is on a point of 
law then a references is made to the third 
Judge under cl. 27, Letters Patent. Learned 
Counsel then argued that the point referred 
wasa point of fact. I do not consider that 
it is a point of fact. The pointis whether a 
certain custom exists. A customisa law 
and the existence of a law binding the 
parties in my opinion, is a point of law and 
not a point of fact. Accordingly, therefore, 
I think that the case has been rightly refer- 
red under cl. 27, Letters Patent. 

It appears to me essential to determine 
in the first place how this question should 
be approached and I consider that a con- 
sideration of the statute law of the Pro 
vince of Agra is the proper method of 
approach. In the earlier Rent Act (Act 
XII of 1881), which was the first Act in 
force when legal decisions began to be 
given on this pointin regard to this village 
in the Local Oourts, there was no referance 
to groves or the planting of trees by ce- 
cupancy tenants. In s. 3 (2) “rent” was 
defined with reference to the holding, use 
or occupation of land and there was no 
reference to the rent of a grove. Ing. 44, 
improvements did not include the planting 
of trees, In the next Act (Act II of 1901; jn 
s. 4 (3) “rent” was defined as whatever ig 
paid for land or on account of groves. cte. 
In s. 4 (12) an improvement included le) the 
planting of trees. Butin s. 88, it was laid 
down: 

“In the absence of any local custom to the 
contrery, mo tenant except & permanent tenure 


holder or a fixed-rate tenant, shall be entiti 
To the written consent of a land-holder to a 


es. 

The rights of grove-holders were not 
dealt with in that Act. Now in Act IIT 
of 1926, the Legislature introduced the law 
on the subject of grove-holders and made 
certain material changes in the law which 
had been held to exist by the Courts. In 
s. 3 (10) grove-land was defined ag any 
specitic piece of land ina mahal having 
trees planted thereon in such numbers that 
when full grown they will preclude the land 
or any considerable portion thereof being 
used primarily forany other purpose. In 


(10) A I R 1933 AIL 473; 150 Ind. Oas, 289: ; 
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8. 110 an exproprietary or occupancy tenant 
may not plant trees “unless there is a local 
custom entitling him to do so or he has 
obtained the written consent of his land- 
holder”, 


A Ohap. XII is introduced dealing solely 
with the rights of grove-holders. Section 
196 defines a ‘“grove-holder” and it is 
admitted by learned Oounsel for the appel- 
lant that the defendants will come within 
the definition of grove-holders under the 
words “who has in accordance with local 
custom entitling him to do so......planted a 
grove on land held by him as tenant”, or 
alternatively under the Proviso: 

“Provided that where the permission was granted 
prior to the commencement of this Act, the permis- 
sion need not have been in writing and*may have 
been either express or implied.” 

Section 198 allows the Court to presume 
that a person holding grove-land who has 
no proprietary right therein holds as a 
grove-holder. Section 197 (6) states that 
subject to any custom or contract to the con- 
trary, 

“the interest of a grove-holder shall be transferable 
by voluntary tra or in execution of a decree of a 
Oivil or Revenue Court or otherwise.” 


This section has introduced a change in 
the law from what’had been ruled in various 
rulings by this Court and it is to be noted 
that the general law is that a grove-holder 
has aright of transfer and the burden of 
proof of a custom to the contrary lies on 
anyone who denies the rights of transfer 
to a grove-holder. The importance of this 
change cannot be exaggerated because 
in the three cases in which the plaintiff 
succeeded in regard to the transfers of 
groves in this village, the Court in each 
instance cast the burden of proof on the 
tenants to show that a custom existed 
which gave them a right of transfer. Now 
the law is clearly laid down that the 
burden lies on the zamindar to prove that 
there is a custom against trausfer. No 
doubt the particular three instances in 


which the gamindar has successfully chal- 


lenged these transfers by tenants do go to 
prove the custom which he sets up although 
the grounds on which the transfers were 
disallowed were not the grounds which 
are now legal. This view ofs. 197 (b) has 
been accepted in two rulings, one Ram 
Chandar v. Tiwari Hub Lal (11) anda 
ruling which, as faras I am aware, is not 
reported, 8. A. No. 8 of 1934, Kunwar 
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Bahadur v. Gulsher Khan (12). 

The question, therefore, is for me to exa- 
mine the evidence on the record which has 
been laid before me by learned Connsel 
for the appellant with a view to ascertaining 
whether the plaintif has discharged the 
burden of proof of the custom contrary to 
the right of transfer conferred on the 
defendant grove-holders by s. 197, Agra 
Tenancy Act of 1926, Learned Counsel 
relied greatly on certain wajib-ul-arees. 
These wajib-ul-arzes are referred to as 
those of the settlement of 1863 and 1872. 
But I find from the Gazetteer of Muzaffar- 
nagar District that this was really one 
settlement. On p. 138 of the edition of 
1903 it is stated that the preparation for the 
new settlement began in 1860 and the final 
report was received in 1867. On p. 139 it 
is stated that the Secretary of State declared 
that a settlement in perpetuity might be 
made in all the estates in which the actual 
cultivation amounted to 80 per cent. of the 
culturable areas and this required a further 
examination of the settlement papers and 
Mr. A. Oadelil was deputed to make in. 
quiries. No recommendations were made 
for permanent_ settlement but eventually 
the settlement of the upland portions of 
the six parganas was disallowed in 1870 
and a revision of the Government demand 
was ordered to be taken in hand (p. 140), 
On p. 141 it is stated that Mr. Oadell 
undertook the fresh assessment in 1870, 
The proceedings, therefore, were con- 
tinnous and it is not a case of two 
settlements. Learned Counsel for the ap- 

ellant relied on a wajib-ul-arz of 1863 

shown on p. 10l and another version of it 
shown on p. 102. This wajtb-ul-arz has 
not got a specific clause stating that the 
planters of groves have no power to transfer 
the groves or trees. The provision actually 
is: 
“The planters of the grove have power to appro- 
priate the fruite and to cut trees for agricultural 
implements. In future no farmer can planta grove 
without my consent," 

Now from this clause it is presumed that 
the deduction can be made that if persons 
who plant groves have power to appropriate 
the fruit and cut trees for agricultural 
implements, they have no power to sell the 
trees or groves, otherwise the particular 
rights in regard to fruits and agricultural 
implements would not be mentioned. 
That may be so, but there is a more 
serious defect in this wajib-ul-arz, con- 

ADAIR 1937 AU. 987; 169 Ind. Oas. 115; (1937) 
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sidered as évidence in this case, i. e., that 
there isnot showa that any inquiry was 
made from the tenants. The clause in 
question is in a declaration by Brij Lal, the 
sole co-sharer in the Village. Now the 
declaration by Brij Lal would naturally be 
in his own interest and it cannot be received 
asa record of a custcm admitted by the 
tenants. Moreover, in this very custom as 
enunciated by Brij Lal a portion was cut out 
as follows: 

“Under an order contained in letter No. 474, 
dated August 14,1872, from the Board of Revenue to 
the Commissioner the words “prohibiting the oc- 
cupancy tenants from planting groves’ which 


- were written without verification be removed from 


this paragraph." 

I consider that this means that this 
addendum by Brij Lal was not verified by 
him. £í£ do not consider that there is any 
reference to verification by tenants. Had 
there been any such verification, the learned 
Counsel for the appellant should have pro- 
duced the portition of the wajtb-ul-arz with 
the signatures of tenants given in addition 
to the signature of Brij Lal. As the custom 
is recorded, itis in a statement by Brij Lal, 
the sole co-sharer in the village, and it 
cannot amount to more than a declaration 
by the camindar himself. Itis to be noted 
that the note was made in 1872 which 
shows that the settlement was continuous 
from 1863 to 1872. On p. 103 thereis a 
further wajib ul-arz of this settlement for 
the year 1873-74 which deals in para. 3 
with the custom in regard to treeg of spon- 
taneous growth which has no bearing on 
the matter before me, and in para. 4 with 
a custom relating to the rights of tenants 
in respect of grove which is similar to that res 
ported by Brij Lalwith the words in it which 
have been cut out by the Board of Revenue 
in their letter of an earlier date in 1872. 
On p. 104 there is an extract of a wajib-ul- 
arz also about self-grown trees. 


The next settlement is shown by an 
extract on pp. 105 to 107 dated June 4, 1891. 
There is no reference in this to any custom 
in Tegard to groves and it is stated: 

“Entries of customs other than those given herein 
shall be found inthe wajib-ul-arz prepared at the 
time of the former settlement. Ghulam Zamin and 
Muhammad ae eee co-sharera, heard tke entries 
ofthe dastur-dehi to-day before the patwart of the 
village and admitted them in my presence. They 
have, therefore, been certified.” 

Thisis signed by the munsarim of the 
Oourt and the two co-sharers mentioned 
and the patwart and the Deputy Collector. 
There is no signature by any tenant. It is 
to be noted that all that this indicates is 
that the dastur-deht* was read over to the 
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two co-shares, but it is not stated that 
even to them was read over the entries of 
custom given in the former settlement 
which were not embodied in the current 
dastur-deht. From pp. 107 to 109 there 
is a copy of a dastur-dehi of the settlement 
of 1917-18. There is no mention of any 
custom in regard to groves. At the end js 
enoe 1 P 

ý iries as regards custom i iti 

ven in naa ja have aide ee 
the time of the former settlement made in 1863 no 
inquiry as regards them has been made at the time of 


the present settlement. The customs 
in the settlement volume of 1864 shall ert a 


force." 


There are two illegible signatures attach- 
ed to this and aboveisa note stating that 
the dastur-deht was heard and admitted 
before ‘the Assistant Record Officer by 
Liagat Husain thekadar in the presence of 
the village patwari, and it was these 
people or one of them who signed the doca- 
ment in the presence of the Assistant 
Record Officer. The evidential value, there- 
fore, of the entries in the wajib-ul-arzes is 
very slight and except for the statement of 
the sole zamindar in 1863 there is no re- 
cord at all of any custom in regard to 
groves and custom in regard to groves is 
not definitely expressed as a custom by 
which the grove-holders kre not allowed to 
cut and sell trees or groves but that has 
been deduced from the fact that their rights 
are entered for something else. 

I now turn to the instances of the alleged 
custom. There are on the record altogether 
13 sale deeds. 7 of these are as follows: 


P. 28: Sale deed of 14-8.1875: 
P., 81: 19 H 14 1-2-1 4 
P, 33: 7 4 " 28-0-1887: 
P, 36: y | ” 5-12-1887; 
P. 39: " ' "30-12-1889; 
P., 42: 5 a " 15-7-1890; 
P. 45: á “ 25-8-1891; 


These are sale deeds of trees or groves to 
the predecessors of defendants Nos. | and 9 
by which they acquired their right to the 
land which is now in dispute. After that 
came six Sale deeds of groves between the 
yəars 1896 and 1902 printed at pp. 51 57 
59, 62, 64 and 66. Learned Counsel for the 
appellant has to admit that no suit wag 
brought by the zamindar on any of these 13 
transfers. Actually the gamindar hag 
brought six suits which are as follows: 


(1) P. 48. Buit No. 168 of 1895, decided i 
(2) P. 54. B i No 1505 Pap ak 
. 54. Buit No. 4200 7, decided i 
ki f the tenanta; in favour of 
(3) P. 72. Suit No. 1326 of 1912, decided i i 
favour of the samindar; "APPROPRI ii 
(4) P. 19. Petition No, 14 of 1911-12 tq the Board oz 


Revenue, decided in favour of thy 
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tenants, This was a revision of a suit of 
ejectment brought by the samindar in 
the Revenue Court. 

(5) P. €0. Suit No. 72 of 1913, decided in favour of 
the samindar in appeal and upheld by 
Tudball, J. ın second appeal ; 

(6, P. 95. Buit No. 822 of 1929, ‘decided in favour 
of the tenants by the Oourt and the Ap- 
pellate Court. 


There have therefore been three cases in 
which the zamindar succeeded and three 
cases in which tbe tenant succeeded. 
Besides these, on p. 58, there is a suit 
No. 185 of 1911 in which defendants Nos. 1 
and 2sued the zamindar for damages on the 
ground that the zamindar sold one shisham 
tree toathird party. That suit failed as 
the tenants had not prcduced their sale 
deed and it was also held that they will 
have to prove a special custom by which 
they were entitled to the removal of the 
trees. Nowin all the suits in which the 
zamindar has succeeded, the Oourts have 
held that the tenants failed because the 
Courts considered that the burden of prov- 
ing a special custom entitling the tenants 
to the wood lay on the tenants. As I 
pointed out, the present statute law removes 
that burden from the tenants and places 


the burden on the landlord to prove that 


there is a custom against the right of trans- 
fer of the grove-holders. In addition to 
this documentary evidence, there is certain 
oral evidence tendered by the parties. P. W. 
Panna Lal, the karinda of the plaintiff, 
W. Liagat Husain, the naib manager of 
another zamindar, P. W. Kabul Singh, the 
mukhtar-am of a third zamindar, all came to 
support the allegation that the tenants 
have no right to cut or sell trees. P. W. 
Tota,a tenant, and P. W. Asa Ram Barhai 
also briefly gave evidence to that effect. 
But these. witnesses professed ignorance 
when asked about transfers of groves by 
particular persons. Tota admits that his 
own father sold a grove. Olearly this 
evidence isof no weight. For the defence, 
the defendante Asa Ram and Surja gave 
evidence and alsua witness Bharat Singh 
in regard to the alleged rights of grove- 
holders to transfer their groves. 


To sum up, the evidence on which the 
plaintiff-appellant relies to prove the custom 
against transfer by grove holders depends 
on a single statement made by the sole 
owner of the village in the year 1863 and on 
successes in. litigation in regard to three 
sales by tenants. On the other band 13 sales 
were not challenged and in three sales 
which were challenged thezamindar fyiled 
in his suit’of 19 sales the zamindar has 
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succeeded only in three instances. As the 
burden of proof is on the zamindar, I 
consider he has failed to discharge that 
burden and has failed to establish the 
custom which he sets up. My finding, 
therefore, is that there is no custom in vil- 
lage Pachenda Kalan disentitling persons 
10 possession of groves as occupancy tenants 
or grove-holders from cutting and selling 
trees standing in the plots forming parts 
of their holdings. Let this finding be re- 
turned to the Bench concerned, 
D. Reference answered 

in the negative. 
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Miscellaneous Civil Appeal No, 18 of 1937 
February 3, 1938 
Mrara AND Loso, JJ. 
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GOPALDAS DAYALDAS AND otazrs— 

ResponpBNTS. 

Civil Procedure Code (Act V of 19085, O. VII, r. 10, 
0O. XLIII, r. 1, 3.151—Plaint returned on ground 
of pecuniary jurisdiction — Whether under O. VII, 
r. 10 or s. 151—Order, tf appealable — Practice— 
Issues—Defendant alleging that plaintiff inflated 
claim so as to bring suit in High Court — Duty of 
Court of framing specific issue on mala fide of 
plaintiff, instead of one on jurisdiction. 

Order r. 10, Oivil Procedure Code, ig not 
restricted only to those cases in which the Court for 
want of territorial jurisdiction returns the plaint. 
A plaintreturned on the ground of pecuniary juris- 
diction is also to be considered as returned under 
this provision and not under s. 151. Such an order 
returning the plaint for want of pecuniary jurisdioc- 
tion and for presentation to proper Court is ap- 
pealable. Wadhumal v. Chellomal (1), explained. 
# When there are allegations by the defendant, that 
the plaintiff has pnrposely inflated his claim in 
order to bring his suit in a higher Court, there should 
be a specific kh on the point whether there were 
any mala fides on the partof the plaintiff inetead of 
preliminary issues about jurisdiction. 

Mise, C. A. against the decision of the First 
Class Sub-Judge, Hyderabad, dated Febru- 
ary 6, 1937. | 

Mr. Kimatrai Bhojraj, for the Appellant. 

Mr. Fatehchand Assudomal, for the Res- 


pondents. 

Dadiba C. Mehta, J.—The plaintiff 
instituted a suit in the Court of the Sub- 
ordinate Judge of Hyderabad, being Suit 
No. 85 of 1935 for the recovery ` of 
Ra. 5,702-8-0, made up of Rs. 4,204 by. way. 
of principal and Rs. 1,609-8-0 by way of 
interest. The plaintiff's case was that he 
had deposited & certain amount with the 
defendants which with interest had come 
to the total claimed -in the plaint. Defen- 
dant No. 1 nter alia’contended that the 
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plaintiff had calculated the amount claimed 
in the plaint at the rate of 12 per cent. per 
annum from the date of the last settlement; 
bat that the defendant had never agreed 
to pay as much as ]2 per cent. and that the 
Plaintiff's allegation about this agreement 
to pay at ‘this rate of interest was simply 
with a view to inflate the claim so as to 
give the first class Oourt jurisdiction and 
oust the jurisdiction of the second class 
Court at Naushshro, where, if the suit had 
been for less that Rs. 5,000, it should have 
been filed. 

The learned Subordinate Judge on the 
day of hearing tried as preliminary issues, 
Issues Nos. l and 9, namely “whether the 
Court bas no jurisdiction to entertain this 
suit,” and “whether there was an oral 
stipulation regarding interest as alleged in 
para. Gof the plaint.” Holding that the 
agreement to calculate interest at 12 per 
cent. had not been proved and that the 
averment in the plaint to -that effect was 
not bona fide, the learned Subordinate 
Judge thought that it was a fit case in 
which the plaint should be returned for 
presentation to the second class Court at 
Naushahro, and directed the plaintiff to 
modify the plaint claim so asto calculate 
interest at the rate of 6 per cent. After 
the. plaint was Bo amended, it was ordered 
to be returned to what was ccnsidered to 
be the proper Oourt, that is, to the Court 
of the Subordinate Judge at Nbushahro. 
The plaintiff being thus directed and 
thinking that he had no option but to com- 
ply with the order, presented the amended 
plaint tothe second class Court, and at the 
same time preferred the present appeal. 

Apart from the question as to under 
what circumstances in a suit to recover with 
interest an amount alleged to have been 
deposited with the defendant, the Oourt 
would be justified in determining the real 
value of the claim on the score of the 
principal and interest, before disposing of 
the suit on its merits, the main issue for 
decision in this appeal is whether the 
finding of the lower Court that the plain- 
tiff has deliberately over-valued his claim 
in order to avoid having to file a suit in 
the second class Oourt at Naushahro is 
justifiable on the record as it stood. In the 
first place, we think that there should 
have been a specific issue on the point 
raised in the Oourt below, einstead of two 
preliminary issues about jurisdiction and 
the rate of interest, so as to give the plain- 
tiff a notice that ‘what was required to 
prove was that there was no mala fides on 
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his part in alleging in the plaint that the 
rate of interest agreed to was 12 per cent. 
It appears to us, however, that the plaintiff 
knew what he was required to meet, and 
that, therefore, he was not prejudiced. 
Before we decide this issue, we have, 
however, to consider the objection urged on 
behalf of the respondents by Mr. Fateh- 
chand that thisisnot an appaal and that, 
therefore, the Gourt is precluded from re- 
considering the finding of the lower Gourt 
on facts. The first point to be determined, 
therefore, is whether this is an appeal or 
whether it is to be considered an application 
for revision. Now the only provision ip 
Qivil Procedure Oode for the returning of 
a plaint for presentation to proper Court 
is admittedly that which is contained in 
O. VII, r. “10, Oivil Procedure Oode, the 


material part whereof reads thus : 

“The plaint shall, at any stage of the suit, be 
returned to be presented to the Oourtin which the 
suit should have been instituted,” 


The provision does not appear to be 
restricted only to those cases in which the 
Qourt for want of territorial jurisdiction 
returns the plaint. It would appear, there- 
fore, that a plaint returned on the ground 
of pecuniary jurisdiction is also to be consi- 
dered as returned under this provision. 

Mr. Watehchand for the respondents con- 
tends that when a plaint is returned, as it 
has been returned by the lower Court, on 
the ground of precuniary jurisdiction, it is 
an order under s. 151, Oivil Procedure 
Code. But there is no warrant for this pro- 
position. The learned Advocate relies on 
a ruling of this Court reported in Wadhuma] 
v. Chellomal (1). Reliance is placed parti- 
cularly on certain observations of Pratt, 
J. C., with regard to the principle that the 
jurisdiction of the Oourt properly having 
cognizance is not to be ousted by un- 
warranted additions to the claim is a 
principle referable tos. 151, Civil Proces 
dure Oode, and it is argued therefrom that 
the Oourt has considered that an order 
returning the plaint for presentation to the 
proper Oourt on the ground of pecuniary 
jurisdiction is an order under that section 
of the Civil Procedure Oode, and not under 
O. VU,r. l0ofthe Oode. But it appears 
that there is no foundation for this argu- 
ment because the Court treated the appeal 
as an appeal and disposed of it as an 
appeal, the final order being: “We, there» 
fore, confirm the order of the lower Court 
and dismiss this appeal with costs.” We 
have, therefore, no hesitation in coming 


(1) 68 L R 256; 19 Ind, Ogs. 870, 
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to the conclusion that an appeal does lie 
under O. XLIL, r. 1, Civil Procedure Code, 
from the order of tbe First Olass Sub- 
ordinate Judge returning the plaint for 
presentation to the Court at Naushahro, and 
we are prepared to proceed on that basis. 
That being so, we are nol precluded from 
determining the issue, as to whether it is 
satisfactorily established on the record that 
in claiming interest at 12 per cent. in the 
plaint, the plaintiff wanted to play a fraud 
on law or on the Oourt. 

The reasons given by the learned Sub- 
ordinate Judge for coming to the conclu- 
sion that the plaintiffs intention in 
calculating interest at the rate of 12 per 
cent. was not bona fide are two-fold; in 
the first place, itis held that the plaintiff 
has not succeeded in proving the rate of 
interest at 12 per cent. because the plaintiff 
has no other witness to. support him and 
the defendant naturally enough denies that 
there was any such agreement. In the 
second place, it is stated that because the 
plaintiff although originally a resident of 
Dabhro, Taluka Kandiaro, is now residing 
in Karachi, it would, therefore, be more 
convenient for him to have this suit tried 
by the Hyderabad Court which is nearer 
to Karachi than” the Naushahro Feroze 
Court. We think that both these grounds 
‘gre not such as might justify the conclu- 
sion reached with regard to the intention 
of the plaintiff. It is admitted by the 
defendant -himself that the rates ‘charged 
varied from time to time. The abstracts 
of aceounts putin show thaton one occa- 
sion interest charged was ten annas’a month, 
which will work out at 74 percent. Even 
calculating interest at the rate of 74 per 
cent. the total claim of the plaintiff would 
exceed Rs. 5,000. There was, therefore, no 
particular point in the plaintiff chcosing to 
mention 12 per cent. in the plaint. Moie- 
over, every time that the account was settled 
between the parties and a balance was 
drawn, the rate of interest was mentioned 
at the time of the drawing up of such 
balance ; but at the time, that the balance 
was drawn for the last time, there is no 
such mention; and it might perhaps support 
the plaintiff's version that at the time the 
last balance was drawn, because the defen- 
dant had no money to pay, he agreed to pay 
a higher rate of interest. In any case it is 
“not proved definitely that the plaintiff's 
allegation about 12 per cent. being the rate 
of interest is proved to be false. If a 
plaintiff fails to establish his claim because 
he has not adduced corroborative evidence, 
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that is no reason to think that the allega- 
tion is false; and there is no justification 
for the inference that because the plaintiff 
has not proved what he has claimed in the 
plaint, that, therefore, he was wanting in 
bona fides. 

As for the other grounds, .namely that 
the plaintiff having shifted his residence to 
Karachi may have found it more convenient 
to have his suit tried by the Hyderabad 
Oourt, it appears to us to be too far-fetched 
to be accepted as a good ground. Ib is 
hardly likely, because the plaintiff has now 
chosen to reside in Karachi, that, therefore, 
he would take the risk of filing his suit in 
a wrong Oourt, because on detection he 
would render himself liable to pay the costs 
of the defendant and the further discomfi- 
ture of having his plaint to be returned to 

im for presentation of the proper Qourt. 
Even if the plaintiff calculated interest at 
the rate of 6 per cent, the amount of 
interest added tothe principal would total 
Rs. 4,958 and odd annas so that the total 
claim would fall short of Rs. 5,000 by 
about Rs. 41 or 42. We donot think that 
the plaintiff for the sake of this small 
amount would take the risk of having his 
plaint returned and being mulcted in costs. 
We donot think, therefore, that the find- 
ing of the lower Court that the plaintiff has 
deliberately inflated his claim for the pur- 
pose of ousting the jurisdiction of the second 
class QOpurt is justifiable; and we must, 
therefore, set aside the order of the lower 
Court returning the plaint and throwing 
costs on the plaintiff at this stage. 

We, therefore, direct that the plaint which 
ts filed in the second class Court at Naushahro 
should be accepted again in the Court of 
the First Olass Subordinate Judge at 
Hyderabad, and disposed of according to 
law. With regard to the costs of this 
appeal, it appears to us that the fairest order 
to make under the circumstances of this 
case would be that the parties should bear 
their own costs of this appeal; and we 
order accordingly. 

D. Appeal allowed. 


re rere a aaa 


LAHORE HIGH COURT 
Second Oivil Appeal No. 1663 of 1936 
May 26, 1937 
OoLpsta#aAM AND DIN MOHAMMAD, JJ. : 
Firm HARI OHAND SADHU RAM— 
PLAINTIFF —ÅPPRLLANT i 
versus 
MOHAMMAD BAKHSH AND oTHERS—— 
DEFEN DANTS—RHASPONDHNTS 
Punjab Relief of Indebtedness Act (VII of 1934), 
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ss. 9, 2i—Application by judgment-debtor under e. 9 
—Sutt by decree-holder that claims of alleged creditors 
are fictitious and for injunction restraining them 
from proving and recovertng thetr clatms before Board 
—Jurisdictvon of Civil Court, if barred, toentertatn 
such suit — Interpretation of Statutes—Statuts pro- 
hibiting jurtsdiction—Strict construction, f 

Provisions of law which bar the jurisdiction of 
the ordinary tribunals are to be striotly con- 
strued, 

The Board is not a Board of adjudication but 
a mere Board of concilistion and has no jurisdiction 
to decide the disputes arising between the creditors 
inter se. It has no power to reject a claim as un- 
founded or fictitious nor to dismiss a claim ss un- 
proved. When a claim is submitted, all that the 
Board can do is touse unders 15 its bestendeavours 
to induce the parties to arrive at an amicable settle- 
ment orto grant the debtor a certificate under 
s 20(1) incase any creditor does not accept a fair 
offer made by a debtor. Even that certificate does 
not debar the creditor from suing his debtor on his 
loan but only disentitles him to costs and interest 
after the date of the certification. The jurisdiction 
of adjudicating upon the validity or otherwise of a 
claim is not vested in the Board, and the jurisdiction 
of the ordinary Oourts to determine such matters 
cannot be even impliedly barred. 

In execution against him the judgment-debtor ap- 

ied under s, 9, Punjab Relief of Indebtedness Act 
or effecting a settlement with his creditors. The 
plaintiff, who had taken out the execution, sued in 
the ordinary Civil Ooart for a declaration thatthe 
promissory notes produced by the alleged creditors 
ofthe judgment-debtor before the Board were 
ficitious. The pa D also seeked an injunction to 
restrain the alleged creditors from proving their 
alleged claims before the Board and recovering them 
from the debtor: 

Held, tbat these reliefs did not attack the proce- 
dure ofthe Board or the legality of the agreement 
arrived at under 8. 17 and were, therefore, not covered 
by the express prohibition contained in s. 21. 

S. A. from the decree of the Senior Subs 
Judge, Jhang, dated October 30, 1936. 

Mr. Achhru Ram, for the Appellant. 

Mr. Muhammad Din Jan, for the Responds 


ants. 


Din Mohammad, J.—The facts of the 
case giving rise to this appeal are these. 
The plaintiff firm held two decrees of the 
aggregate value of Rs. 2,900 against 
Ghulam Qadir deceased, the father of Rab 
Nawaz. In execution of its decree, the 
firm got the land of Rab Nawaz aftached, 
During the pendency of the execution 
proceedings, Rab Nawaz, who is a minor, 
through his next friend made an applica- 
tion to the Debt Oonciliation Board under 
s. 9, Punjab Relief of Indebtedness Act 
(VII of 1934), for effecting a settlement be- 
tween himself and his creditors. This ap- 
Plication was made on October 17, 1935, 
and contained the names of eight creditors 
with the details of their dtes amounting 
to Rs. 4,690-9-0. On November 9, 1935, 
a supplementary statement was put in, 
mentioning two more creditors, Muham- 
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mad Bakhsh ahd Ghulam Muhammad 
and their debts were stated to be Rs. 1,306 
and Rs. 1,100, respectively. On receipt 
of this application, the usual formalities 
appear to have been observed by the 
Board and notice sent to the creditors of 
Rab Nawaz under sub-s. (2) of s. 12 and 
sub-s. (1) of B. 13. On January 27, 1936, 
Muhammad Bakhsh, Ghulam Muhammad 
and one Sarwar Shah appeared before the 
Board and produced three promiesory 
notes of the value of Rs, 1,300, Rs. 1,100 
and Rs. 1,900, respectively. All these 
promissory notes purported to have been 
executed cn November 25, 1934, by the 
mother of Rab. Nawaz on his behalf. The 
Board took action under sub-s (2) of s. 14 
and after marking the promissory notes 
for the purpose of identiication and after 
verifying the correctness of the copies 
thereof, retained the copies and returned 
the originals to the creditors concerned. 
On March 23, 1936, the firm instituted 
the suit out of which the present appeal 
has arisen, for a declaration that the debts 
shown by defendant No. 4 (Rab N &waZz} as 
due to defendants Nos. 1 to 3 (Muhammad 
Bakhsh, Ghulam Muhammad and Sarwar 
Shah) were ‘baseless and fictitious,’ They 
further claimed a permanent injunction 
restraining defendants Nos. 1 to 3 from piov- 
ing their debts before the Board and 
recovering the same from the debtor. Rab 
Nawaz alone contested the suit, the other 
three defendants not having put in ap- 
pearance at all, but even he was repre- 
sented by an officer of the Court only and 
did not submit proper pleas. An issue WAB 
however, framed by the Subordinate J udge 
trying the suit, whether the suit was 
competent in view of the prohibition ag 
contained in s. 21 of the Act. The Sub- 
ordinate J udge came tothe conclusion that 
the jurisdiction of the Civil Courts to 
entertain such suits was barred by the 
clear provision of the law referred to 
above and he consequently dismissed the 
suit on June 29, 1936. An appeal was 
preferred against this order, but before it 
could be decided, the Board on August 13 
1936, concluded its preceedings, and record- 
ed an agreement under s.17 of the Act 
which covered two out of the three claims 
involved in the present litigation. On 
October 30, the Senior Subordinate Judge 
heard the appeal and holding that the 
jurisdiction of the Civil Courts was impliede 
ly barred, dismissed it. The firm then pre- 
sented a further appeal to this Ogurt which 
came on for hearing before Tek Ohand, J. 
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and that learned Judge has referred the 
case to this Bench in view of the importance 
of the question involved. ‘The only ques- 
tion that falls for determination before us 
is whether there is any express or implied 
prohibition against the entertaining of such 
suits by ordinary Oivil Courts as contem- 
plated by s.9, Civil Procedure Code. So 
far as the express prohibition is concerned, 
reliance is placed on 8. 21 (a) (4) of the Act. 
This provision is couched in the following 
terms ; 

‘No Civil Court shall entertain any suit to ques- 


tion the validity of any procedure or the legality of 
any agreement made under this Act.” 


In my view, whatever the cases to which 
this provision may apply, the present case 
does not come within its ambit. Those 
provisions of law which bar the jurisdiction 
of the ordinary tribunals are to be strictly 
construed and so construed, the provision 
of law relied upon in this case will be found 
of no avail. The suit as it stands does not 
seek to question the validity of any proce- 
dure adopted by the Board nor does it 
attack the legality of any agreement made 
under the Act. Itistrue that in this case 
the proceedings before the Board have 


culminated in an agreement under s. 17 


and howsoever favourable an order may be 
made by any Court-of law, it might, in the 
circumstances of the case, prove to be 
infructuous but that is an extraneous con- 
sideration. We are solely concerned here 
with the relief claimed independently of the 
efficacy thereof, and that aspect of the case 
is alone to be decided by us irrespective of 
what developments have taken place later. 
The relief claimed in this suit is twofold. 
In the first place, a declaration is being 
asked for to the effect that the promissory 
notes produced by the alleged creditors-are 
fictitious, and secondly, an injunction is 
being sought to restrain the alleged credi- 
tors from proving their claims or recovering 
them. Neither of these reliefs involves an 
attack on the procedure of the Board or the 
legality of the agreement and is consequent- 
ly not. covered by the prohibition. 

The matter of implied prohibition, how- 
ever, is not.so simple. On the one hand, it 
is contended that the Board is a special 
‘tribunal, invested with certain powers and 
should therefore be the sole arbiter of all 
the matters that come before it.. On the 
oiher hand, L am disposed to think, that it 
isnot a Board of adjudication but.a mere 
Board of conciliation and further has- no 
juriasdictiqn to decide the disputes arising 
petween the creditors inter se. - It has no 


HARI OHAND BADHU BAM v. MoHAMMaD BakHeH (LAH.) 


17510 


power to reject a claim as unfounded or 
fictitious nor to dismiss a claim as unproved. 

Itis true that under subs. 12) of s. 13, 
every debtof which a statement ia not sub- 
mitted to the Board in compliance with tho 
provisions of sub-s. (1) of that section shall 
be deemed for all purposes and all occasions 
to have been duly discharged, but when 
a claim is -submitted, all that the Board 
can do is to use under s. 15 its best ondea- 
yours to induce the parties to arrive at an 
amicable settlement or to grant the debtor 
a certificate under s. 20 (1) in case any 
creditor does not accept a fair offer made 
by a debtor. Even that certificate does not 
debar the ereditor from. suing. his debtor 
on his loan but only-disentitles bim to costs — 
and interest after the date of the certifi- 
cation. In these circumstances, the juris- 
diction of adjudicating upon the validity 
or otherwise of a claim is not vested in the 
Board, and if this be so, the jurisdiction 
of the ordinary Courts to determine such 
matters cannot be even impliedly barred. 

The matter, however, does not rest here. 
It will still be necessary to determine whe- 
ther the relief claimed by the plaintiff in 
this case can be granted to him otherwise. 
For instance, it is-open. to the defendants 
to contend: that a mere declaration in the 
form prayed for cannot be granted under 
s. 42, Specific Relief Act, or that the injunc- 
tion claimed cannot be granted under s..56 
of the same Act; or that the relief claimed 
have become infructuous in view of the 
subsequent developments that have taken 
place before the Board, but as these points 
have not so far been raised nor have they 
“been discussed and decided by the Courts 
below, I would refrain from expressing any 
opinion thereon, On the technical point on 
which the case has been decided, I would 
hold that so far as the reliefs claimed in 
this case are concerned, s. 21 does not debar 
the Qivil Courts from entertaining them, 
and would accept the appeal, set aside the 
-orders of the Courts below and remand the 
case to the trial Court for the disposal of 
the other points arising in the case. I would, 
however, leave-the parties to bear their 
own costs throughout as the question on 
which they fought was not free from diffi- 
culty. 

Coldstream, J.—I agree. 

D. , Appeal accepted. . 
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LAHORE HIGH COURT 
Lettera Patent Appeal No. 97 of 1936 
February 4, 1937 
Appfson AND Din MosamMap, Jd. 
MUNSHI RAM-— DBFENDANT— 
APPRLLANT 


VETSUS 


MEHR DAS AND ANOTEBR— PLAINTIFFS 
AND OTARRS — DEFENDANTS — RESPON DENTS 
Punjab Courts Act (VI of 1918), s. 41 (1) and (3) 

—Meaning of—Interpretation of clause in statement 
of custom—Dectsion involving question of validity 
of custom—Certtficate is, therefore, necessary. 

. The natural meaning of s. 41 (1) and (3), Punjab 

Courts Act, is that (a) even though the decision on 

custom by the lower Appellate Oourt is wrong ; (b) 
even though the lower Appellate Court has failed to 
determine a material point of custom ; 2 even 
though the lower Appellate Coust’s proceduré is 
marred by grave irregularities, stillthe High Court 
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| shall not interfere unless the certificate is issued. 
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Sohan Mal v. Nanak Chand (4), followed. 

Obiter.—The interpretation of a clause in the 
village statement of custom would involve a decision 
regarding the validity or existence of 8 custom and 
before an appeal is preferred to the High Court 
a certificate would, therefore, be necessary under 
s. 41 (3) of Punjab Courts Act. Indar Singh v. Jat 
Singh (1), Ghafur v. Shahab-ud-din (2) and Gl 
Mohamad v. Attar Singh (4), dissented from. f 

L. P. A. from the decree of Mr. Justice Jai 
Lal, dated April 8, 1936, reported as 163 Ind" 
Oas. 695. 

Mr. Qabul Chand for Mr. M. L. Puri, for 
the Appellant. 

Mr. D. N. Aggarwal, . for the Respon- 
dents (Plaintiffs). 

Addison, J.—This is an appeal under 
the Letters Patent from the decision 
of Jai Lal, J. The following pedigree-table 
is necessary to understand it : 





DARBARA DAS 
| a | 
Kisban Das Bishan Das Khan Das Sadh Das 
(died sonless.) 
Sobha 
bie (died sonless,) 
Bewa Ram Mela Ram Shiv sy 
| Musammat 
Munshi Ram, Kehr Das Atri (widow.) 
defendant (chela) 
No. 1; . 
| 
Ram Bakhah= Baran Das 
(widow Musammat 
. . r Devi) Sarwan Das, 
plaintiff No.2 _ defendant No, 3. 
{not contesting.) 
| a A 4 
— Das. Mehr Das, 
A : plaintif No. L 


The property in suit was ancestral prop- :' 
erty in the- hands of Mela Ram. Upon- 


his death, bie Chela Keħr Das succeeded 
him. 


of any institution, that is, they are merely 


land owners. Munshi Ram, the real nephew: 
of Mela Ram, disputed the right of Kehr- 


Das to succeed, but it was held that being 
a chela of Mela Ram, he succeeded. as his 
son. Kehr Das himself has now died, The 
land has been mutated in favour of Munshi 


Ram who is defendant No. lin the present’ 


case. The widow of Ram Bakhsh, Musammat 
Har Devi, and Mehr Das, who was the real 


brother of Kehr Das, have brought this- 


present suit for a declaration that the 
agricultural land, which had been mutated 
in the name of Munshi Ram, belonged to 


them as they were the heirs of Kehr Das. 


They also sued for possession of a house, 
175-87 & 88 


The parties are Udasi Fakirs, but- 
it would seem that-they are not in charge- 


but they have given up this part of their 
claim, and we are only concerned with the 
agricultural land. Munshi Ram pleaded 
that the land being ancestral and Kehr 
Das having succeeded as a son, he, as 
nephew of Mela Ram and cousin of Kehr 
Das-in his adoptive family, was the heir 
according to custom which the parties 
followed. 

The trial Judge held that there was 
no family custom proved, but that the 
parties followed the Customary Law of the 
District. He farther held that Kehr Das 
as chela of Mela Ram took the place of a 
fully adopted son of Mela Ram, and in that 
capacity, succeeded him and that the 
plaintiffs were not entitled to succeed 
according to custom as natural heirs of 
Kehr Das as Kehr Das had been adopted 
completely out of his own branch of the 
family. He, therefore, dismissed the suit, 


650. 


at the parties followed custom and that 
by that custom Munshi Ram- was entitled 
consequently dismissed the appeal. The 
plaintiffs then applied to the District 
Judge for a certificate under the provisions 
of s. 41 (3), 
Cation was barred by time under the pro- 
viso to that sub-section, and as there was 


no sufficient cause for not presenting it 


within the proper period, the application 
was dismissed and the certificate was not 
granted. The plaintiffs then instituted a 
second appeal in this Court without a 
certificate. Jai Lal, J. accepted the appeal 
and decreed the plaintiff's suit as regards 
the agricultural land. | Against this 
decision the defendant Mynshi Ram 


has preferred this appeal under the Letters 
Patent. sh. 


The learned Single Judge, though he- 


accepted the appeal, stated that the ques- 
tion involved in it was not free from 
difficulty. He also said that the appellants 
were in possession of the property and that 
Munshi Ram could therefore only succeed 
by proving clearly a better title to succeed. 
He seems to have overlooked the fact that 
the land has been mutated in favour of 


nae MUNSHI RAM v. MBuR Das (LAH) 
On appeal, the-learned District Judge held. 


Bucceed on the death of Kehr Das. He 


Punjab Oourts Act. The appli- 
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and Gul Mohammad v. Attar Singh (3). 
The present case is not one which depends 
upon the interpietation ofany clause of a 
wajrb-ulearz (statement of custom) but, even 
if it did, we are of opinion that the interpre- 
tation of a clausein the village statement of 
custom would involve a decision regarding 
the validity or existence of a custom and 
that -a certificate would therefore be neces- 
sary under s. 41 (3) of Punjab Courts Act, 
By s. 41 (1) an appeal is allowed to the 
High. Oourt from a decree on any of the 
following grounds, namely (a) the decision 
being contrary to-law or some custom 
having the force of law; (b) the decision 
having failed to determine some material . 
issue of law or custom having the force of - 
law: (c) a substantial error or defect in 
the procedure provided by the Code of’ 
Civil Procedure or by any other law for the ` 
‘time being in force. 

- Section 41 (3) however then goes on to 
enact that, notwithstanding anything in 
-Bub 8. (1), no appeal shall lie to the High 
Ocurt. from. a decree’. passed in appeal by 
any Cowt subordinate to the High (Court 
Tegarding the validity or the existence of 
any custom unless the Judge ol the lower 
Appellate Court has certiied that the 
custcem is of sufficient importance, and 


Munshi Ram whose.name. has been-incor---that the evidence regarding ıt is s0 CoD- 


porated in the revenue papers as owner. 
There is a statutory presumption in favour 
of Munshi Kam under s. 44, 
Act, and this has been given effect 
Apart from that,-there is the question of 
Want of certificate required by s. 41° (3), 
Punjab Oourts Act. The learned Single 
Judge Said that the lower Appellate Court 
had decided the matter not on the basis of 
any evidence, but merely on the analogy 
of Succession tothe estate of an appointed 
heir. He went on to say that in these 
circumstances a certificate was not neces- 
Bary and referred to Indar Singh v. Jai 
Singh, 157 Ind. Oas. 341 (1). That 
authority, however, was cnly to the effect 
that where the conclusion of the District 
Judge was based not upon a consideration 
of evidence, that is to say on a decision as 
to the weight of evidence, but was based 
on the interpretation of a clause in the 
wajrb-ul-arz, a second appeal lay to the 
High Ocurt without a certificate, and the 
learned Judges ielied upon two judgments 
of Jai Lal, J. to the same effect, which are 
reported in Ghafur v. Shahab-ud-din (2) 
(1) 157 Ind. Oas. 341; 37 P L R 390;8 R L 99. 


(2) A IR 1932 Lah. 397; 138 Ind. Oas. 680: 
L È 410; Ind, Rul, (1983) Lah, 523, ct = P 


flicting or uncertain that there is such 


substantial doubt regarding its validity or 
Land Revenue -existence, as to justify such appeal. The 
to. ` 


‘appellants themselves admitted that a 
question of custom was involved in their 
appeal when they apphed for a certificate, 
and there is no doubt that the question in 
@ispute is whether by custom Munshi Ram 
succeeds or the plainutis. No appeal, there- 
fore, was competent without this ceititicate, 
which the appellants could have obtained 
had they put in an application within 
time. It was laid down by a ODzvision 
Bench of the Punjab Obief Oonrt in 
Sohna Mal v. Nanak Chand (4), that the 
natural meaning of s. 41 (1) and (3), 
Punjab Courts Act, appears to me that (a) 
even though the decision on custom. 
by the lower Appellate Oourt is wrong ; 
(b) even though the lower Appellate 
Oours has failed to determine a mate- 
rial point of custom ; (c) even though the 
lower Appellate Courts procedure if 
marred by grave irregularities, still this 
Oourt shall not interfere unless the certi- 


(8) A IR 1932 Lan. 463; 138 Ind. Cas. 683; 33 P 


L E 479; Ind. Rul. (1938) Lah. 522. 
ag 23 PR 1910; 34 Ind. Oas. 904; AIR1916 Lah, 
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ficate has issued. With this decision we 
are in full agreement, and hold that the 
appeal to this Oourt was incompetent for 
want of the necessary certificate. 

We accept the appeal with costs before 
us, before the Single Judge, and in the 
District Oourt, and restore the decree of 
the lower Appellate Gourt, dismissing the 
suit. 


8. Appeal allowed. 





_ NAGPUR HIGH COURT 
Civil Revision Application No. 398 
of 1937 
January 15, 1938 
NIYOGI, J. 
Pandit RAMDULARE— 
PLAINTIFF 
Versus 
Tas MUNIOIPAL COMMITTEE, 
AKOLA—D8FgNDANT 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 19 —Suit for refund of tax on allega- 
tion that it was illegal— Declaration that tax was 
ultra vires—Sutt held triable by Small Cause Court. 

If it appears from the nature of the suit as evi- 
denced by the prayer that the main relief asked for 
-is one for c declaration, then Art. 19, Sch. II to 
the Provincial Small Causs Courts Act, would come 
into operation and preclude the suit from being 
tried by the Small Cause Court. Where the plaintiff 

rasserts in the plaint that the recovery of the license 
„fees by the Municipality from him was wllegal that 
_Taiges an issue upon the decision of which would 
depend his right for refund of the money recovered 
‘from him. The declaration that the tax, was ultra 
‘wires which ie asked for is only a sabsidiary matter 
-and not the main relief, In tact even..if the relief 
of declaration is struck out from the'plaint, the 
plaintif will not lose his right to get a decree for 
refund of the amount which was illegally recovered 
i from him, if his plea succeeds That is the teat 
which ought to be applied in such a osse and the 
Cause Oourt has jurisdiction to try such a 
‘suit. Raman Chetti v. Taluk Board of Srivaganga 
- (5), followed, Ram Het Shukul v. Ram Ratan (1) 
and Motabhat Mottlalv. Surat City Municrprlity 
(2), distinguished, Chatrman, Chakradharpur Munt- 
cipaltty v. Muriidhar Marwari (3), not followed, 
t President of the District Board, Kanara v. Gopala- 
"krishna Bhatta (4), referred to. 
< Ref. made by the Court of Small Causes, 
Akola, dated June 29, 1937,in O.S. No. 
1110 of 1936. 

Order.—This proceeding arises on a 
reference made by the Judge, Small Cause 
Oourt, Akola. Pandit Ramdulare filed a 

‘suit inthe Court of the Second OCOlass 
_Bubordinate Judge, 
Municipal Ocmmuittee, Akola, on the 
allegation that the Municipal Committee's 


action in compelling him to pay license . 


t fees of Rs. 10 ‘was ultra vires and illegal. 


RAMDULARE V. MUNIOTPAL committing, AKoLa (NAG.) 


. (5) is in point. 


- 


Akola, against the - 


‘Small Causes. 


illegal entry 


-W 82; 45 ML J 125; A I 
. 70; (1933) M W N 143; Ind. Rul. (1932) 
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i r was as follows :— 

E. ah on Re 10 be passed against the de- 
fendant, in plaintiff's favour for refund of the 
sum ized from him by the defendant as seid 
above, declaring thatthe action of the defendant in 
doing that being ultra vires and illegal. 

The Subordinate Judge returned the 
laint for presentation to the proper Court 
olding that it was triable by the Court of 

That finding was maintain- 
ed in Miscellaneous Civil Appeal No. 16 
of 1937, by the Third Additional District 
Judge, Akola, and the suit was represented 
in the Court of Small Causes, Akola. As 
the party concerned acquiesced 1n the 
decision on the point of jurisdiction, I see 
in reality uo ground for making this 
refereuce. But since it has been made 
and certain authorities have been mention- 
edin the reference, I am, on perusal of 
them, of opinion that the Small Ouxuse 
Court has jurisdiction to try the suit. 
Ram Het Shukul v. Ram Ratan (1) is not 
ad rem. In Motabhai Motilal ey td 
Municipality (2) the suit was fora decia- 
ration ‘of iMewality of Surat Municipal tax 
and for damages on account of alleged 
into the plaintiff's house. As 
the suit was treated as being one mainly 
for a declaration, it was rightly held not 
to come within the cognizance of the Smal} 
Oause Gourt in view of Art. 19. Sch. Il, 
Small Unuse Oourts Act. Chairman, Cha- 
kradharpur Municipality v. Murlidhar Mar- 
wart (3) does not contain any discussion 
and cannot, therefore, be accepted as a sates 
guide. In President of the District Board, 
Kanara v. Gopalakrishna Bhatia (4) it 
was held that the suit, which was one for 
declaration coupled with a claim for con- 
sequential damages, was a suit of a Small 
Cause Court nature. The case reported in 
Raman Chetty v. Taluk Board of Stvaganga 
In that suit, vane was 
recoyery of a certain amount of money 
Hae e been unlawfully collected by 
the Taluk Board from the platit by way 
of profession-tax, it was held that the 
suit wasone of small cause nature on the 
round that a money decree in such a suit 
see not become a declaratory decree be- 
cause the order of the Taluk Board hus to 
be cleared away by way of declaration or 


'(1) 4 Luok 285; 113 Ind, Oas, 736; 5 O W N 1133; 
AIR 1929 Oudh 90. 
aN I E 1937 Pat. 25; 166 Ind. Cas. 743,9R P 
RB Ind. Oas. 223; 32 M L T 378; 18L 
R 30 | “We gan 35 LW 
d. 226; 189 Ind. Cas. 620; 
(5) AIR 1933 Ma ; 6205 35 1 


3) A 
315; 3 B ( 
(4) 46 M 808; 
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because the judgment is prefaced by some 
sort of declaration. 

The question is really one of construc- 
tion of the plaint filed in the suit. If it 
appears from the nature of the suit as.evi- 
denced by the prayer thatthe main relief 
asked for is onefor a declaration, then 
Art. 19, Sch. I, to the Provincial Small 
Cause Courts Act would come into opera- 
tion and preclude the suit from being 
tried by the Small Cause Court. In this 
case the plaintiff asserts in the plaint 
that the recovery of the license fees from 
him was illegal. That raises an issue 
upon the decision of which would depend 
his right for refund of the money recovered 
from him. The declaration that is asked 
for is only a subsidiary matter and not 
the main relief. In fact even if the relief 
of declaration is struck out from the plaint, 
the plaintiff will not lose his right to geta 
decree for refund of the amount which was 
illegally recovered from him, if his plea 
succeeds. That appears to be the test 
which ought to be applied in such a case 
as this. 

In my opinion the Small Oause Court 
has jurisdiction to try the suit. 


D. - © Reference answered. 


LAHORE HIGH COURT 
Second Civil Appeal No. 141 of 1937 
June 28, 1937 ; 
ABDUL RasHIp AND TEK Onanp, Jd. 
MOHAMMAD HAYAT KHAN AND 
OTHBES— F LAINTI¥ES-—APPELLANTS 


i LETSuUg 
KHAIR DIN—Dgrenpant— 
RASPONDENT 
Negotiable Instruments Act (XXVI of 1881), ga. 76 
(d), t9— Word ‘drawer’, Y includes maker of pro- 
note—S. 69—Pro-note by D, resident of K in favour 
of H resident of B, payable at S~D* having no 
place of business at S~Pro-note all along in posses- 
sion of H—Possession of pro-note alone by B at 8 
if sufficrent—Compliance wrth s.69—Presentment of 
pro-note to D at B, tf necessary, 

The word “ diawer” as used in cl. (d) of s. 76, 
Negotiable Instruments Act, does not include the 
“maker” of a pro-note. Shis Nath v. Bishambar 
Das (1), overruled, Sheikh Mohammed Ismail Maula 
Bakhsh v Abdul Majid Khan (2), followed. 

D who wasa iesident of K executed a pro-note 
in favour oi H which was payable at 8 H who 
was in possession of the pio-note all along resided 
at 8S. D hadno place of business at 5. H filed a 
suit on the pro-note. It was contended by D that 
the suit was liable to be dismissed the pro-note not 
having been duly presented to him : 

Held, that the provisions of 8. 69, Negotiable 

Instruments Act, were sufficiently complied with, as 
H haq the pro-note in his possession, at 9 and was 
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in 8 position to present it toD if he visited that 
place. The pronote being in possession of H 
throughout from the time of its execution to the 
institution of the snit, it was eufficient eompliance 
with the law and no presentment was necessary. 
Sheikh Mohammad Ismail Maula Bakhsh v. Abdul 
Majid Khan (2), relied on. 

4 O. A. from the decree of the Disirict 
Judge, Sialkot, dated November 11, 1936. 

Mr. Shamair Chand, for the Appellants. 

Dr. Shuja-ud Din, for the Respondent. 

Abdul Rashid, J.—On January 5, 1933, 
Khair Din, resident of Mauza Koreki in the 
Daska Tahsil of the Sialkot District, execat- 
ed a pronote for Rs. 600 in favour of 
Muhammad Hayat Khan, Pathan of Sialkot 
Oity. The pro-note was payable at Sialkot 
with interest at the rate of 12 per cent. per 
annum. On January 6, 1936, Muhammad 
Hayat Khan institated the suit, which has 
given rise to the present appeal, for re- 
covery of Rs. 8169-6 on the basis of the 
pronote. Khair Din, defendant, denied 
having executed any pro-notein favour of 
the plaintiff. He further pleaded that no 
consideration had passed and that in any 
case the suit of the plaintiff was liable to 
dismissal as the pro-note had not been 
duly - presented to him. The trial Oourt 
beld that it had been established that the 
pro-note had been executed by the defend- 
ant for consideration. It further held that 
the pro-note had not been presented to the 
defendant by the plaintiff. The trial Court 
relied om Shiv. Nath v. Bishambar Das (1) 
in holding thatthe presentment of the pro- 
note to the defendant was not necessary in 
the present case. On these findings, .the 
plaintiff's suit was decreed. The defendant 
preferred an appeal in the Court of the 
learned District Judge. The learned 

District Judge affirmed the findings of the 
trial Court so far asthe questions of the 
execution of the pro-note and consideration, 
therefor, were concerned. The learned 
District Judge, however, held that as the 
pro-note had not been presented to the 
defendant, the plaintiff was not entitled toa 

- decree. Accordingly the ‘appeal was ac« 
cepted and plaintifi’s suib was dismissed. 
Against this decision, the plaintiff has pre- 
ferred a second appeal to this Coart. 

The case relied upon by the trial Court 
was decided by me sitting in Single Bench. 
Intbat case 1 held that the dehnition of 
“drawer in s. 7, Negotiable Instruments 
Act, was not exhaustive and the-“maker” to 
the pro-ncte could also be called a “drawer” 


(1) A IR 1935 Lah. 153; 152 Ind. Cas. 1006; (1935 
Se Oga. 339; 36 Or. LJ 217; 37 PL R 31;7 RO 
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and that consequently no presentment was 
necessary in view of the provisions of s. 76 
(d), Negotiable Instruments Act, in a case 
where the maker of the pro-note was the 
defendant. This question was considered 
by a Division Bench of this Court in Sheikh 
Muhammad Ismail Maula Bakhsh v. Abdul 
Maid Khan (2). After going through the 
judgment of the Division Bench, and ona 
fuller consideration of the question, I have 
altered my opinion and agree that the word 
“drawer” as used in cl. (d) of s. 78, Negoti- 
able Instruments Act, does not include the 
“maker” of n pro-note. In the present case 
the plaintiff lives in Sialkot City. The 
pro-note being payable at Sialkot City 
could only be presented tothe defendant 
at that place. The defendant is a resident 
of mauza Koreki which is situated at a 
distance of about L5 miles from Sialkot. 
The defendant has no place of business in 
Sialkot. It was, therefore, impossible for 
the plaintiff to present the pro-note to the 
defendant at Sialkot City. In these 
circumstances I agree respectfully with the 
observations made in the Division Bench 
raling referred to above, Sheikh Muhammad 
Ismail Maula Bakhsh v. Abdul Majid Khan 
(2) to the effect that the provisions of s. 69, 
Negotiable Instruments Act, are sufficiently 
complied with, if the plaintiff had the 
pro-note in his possession at Sialkot and 
was in a position to present to the defend- 
ant if he visited that place. Itis, clear in 
the present case that from the time of the 
execution of the pro-note- up to the time of 
the institution of the suit the pro-note was 
throughout in the possession of the plaintiff 
who lives at Sialkot. His possession of tht 
pro-note at Sialkot from the time of its 
execution up to the time of the institution of 
the suit is sufficient compliance with the 
law. For the reasozs given above, I would 
accept the appeal, set aside the judgment 
and decree of the learned District Judge 
and restore that of the trial Court with costs 


throughout. - 
Tek Chand, J.—I agree. 
8. Appeal allowed. 


(2) AI R 1987 Lah. 959; 178 Ind, Oas.175;I L R 
(1937) Lah. 680; 39 P L R 958; 10 R L 408, | 
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NAGPUR HIGH COURT 
„Second Oivil Appeal No. 363 of 1935 


5 July 31, 1937 


PURANIK, J. 
SHEORAM AND ANOTEBB —DAFRNDANTS — 
~ APPRLLANTS 
WETSUS 
Seth MULOHAND —PLAINTIPP — 
ResPponpENT 
Res judicata —Correctness or otherwise of decision, 
17, has bearing on tion whether or not it operates 
asres judicata—Previous decision on question of 
law, if res judicata in subsequent suit — Civil Proce- 
dure Oode (Act V of 1908), a. 11, Expl, 4—Rent suit— 
Tenant denying landlordship-~Previous rent decrees 
for same holding against tenant in favour of landlord 
Asal as reg judicata, 
_ Correctness or otherwise of jadicial decision has 
no bearing upon the question whether it does or 
does not operate as res judicata, A party taking the 
plea of res judicata has to show that the matter 
directly and sibstantially in issue has also been 
directly and substantially in issoe in a previous suit 
and has been heard and desided. The principle of 
res judicata is not to be ignored merely on the 
ground that the reasoning whether in law or other- 
wise ofthe previous decision can be attacked ona 
particular point. It is not correct to say that a 
previous decision on a question of lawis not res 
judicata in a uent suit Madho Rao v. Hira 
1 (3), Maharaja of Jeypore v. Ramamurthy (4) and 
Tarint Charan Bhattacharjee v. Kedar Nath Kaldar 
relied on. Broken Hill Proprietary, Oo v. Municipal 
Council of Broken Hill (1), distingaished. Mano 
Lal v., Batdeo Singh (2), dissented from. [p. 694, col, 
3 


all cases for recovery of rent, the relationship of 
landlord and tenant is the foundation ofa decree and 
therefore when such a suit is decreed, the Court must 
proceed on the footing that it was a matter neces- 
sary to be determined and in fact determined inthe 
earlier rent suit. 

Where ina rent suit by landlord against tenant, 
the tenant eaten that the plaintif landlord ig not 
his landlord but someone elsa but the landlord plain- 
tiff has previously obtained rent decrees in respect of 
the same holding against the tenant dafendant and 
in those previous suitsthe tenant never challenged 
the title of the plaintiff landlord to recover rent, the 
decisions in previous suits operate as res judicata 
in subsequent suit under s. ll, Expl. 4, Olvil Pro- 
cedure Code. Sardar Singh v. Bal Koer (12), Shib 
Chandra Talukdar v. Lakhi Priya Guha(13), Bal 
Kishan ve Kishan Lal (14), Pretht Singh v. Ram 
Saran Mahto (15) and Banwari Lal v. Ganga Prasad 
(16), relied on. 


S. O. A. from the appellate decree of the 
Court of the Additional’ District Judge, 
Balaghat, dated March 30, 1935, in ©. A. 
No. 19-B of 1935, confirming the decree 
of the Court of the Extra Sub-Judge,Second 
Olass, Waraseoni, dated May 22, 1934, in 
O. 8. No. 217 of 1932. 

Mr. K. B. Sheorey, for the Appellants. 

Mr. W. B. Pendharkar, for the Respond- 
ent. 


Judgment.—This second appeal arises 
out of -suit for recovery of rent by the 
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plaintiff-respondent as lambardar against 
the defendants who are occupancy tenants 
of tke holdin 
ant pleaded that the plaintiff though a 
lambardar of the path is not entitled to 
sue for the rent of the land in suit which 
was formerly sir, as the ex-proprietor of 
the land in suit is under the law the 
landlord of the defendants and he alone 
is entitled ‘to sue. The plaintiff in reply 
denied the facts alleged and urged that 
be has been recovering rents from the 
defendants for the last several years and 
instituted several suits for recovery of 
-rents from the defendants and those suits 
were decreed and that the right of the 
.plaintiff as landlord of the fields in suit 
must be deemed to have been finally 
settled between the parties and cannot be 
reagitated in this litigation. He thus 
‘pleaded the bar of res judicata under s. 11, 
‘Expl. 4 of the Civil Procedure Oode. Both 
the Courts below have accepted this plea 
and decreed the claim. 


The defendants come up in second 
appeal and urge thatthe decision of the 
‘lower Courts that the defendants . were 
debsrred from challenging the title of the 
plaintiff as landlord unders. 11, Expl. 4 
of the Civil Prccedure Code; is erroneous. 
It ia argued before me that the previous 
decision is one on a point of law and 
is not res judicata and much more soin a 
rent suit in which the liability is a re- 
curring one. 

It is not, however, disputed that the 
plaintiff suing as lambardar has obtained 
several decrees against the defendants for 
the rent of the holding in dispute. It is 
also not disputed that the deferdants 
never challenged the title of the plaintiff 
for recovering rent of the holding in 
those suits and that the decrees were 
passed and rents realised by the plaintiff. 
The defendants, however, contend that the 
omission to raise the plea in the former 
suits should not debar them in raising 
the plea in this suit. It is argued that 
what was decided in the former suits was 
a decision on a question of law and there 
is no res judicata on an issue of law. 
My attention has been invited to certain 
decisions wherein it is laid down thata 
previous decision ona point of law is not 
res judicata. 

The appellants relied on Broken Hill 
Proprietary Company v. Municipal Council 


of Broken Hill (1) and Manohar Lal v. 


(1) (1936) A O 94; 95 L J P O 33; 134 L T 335, 
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Baldeo Singh (2Y in support of their argu- 
ment that an erroneous decision on a 
point of lawis not res judicata. Broken 
Hill Proprietary Company v. Municipal 
Council of Broken Hill (1) is a case under 
English Law and what is stated therein 
is that a decision on & question at least 
regarding the interpretation of a statute 
does not operate as res judicata. In Manohar 
Lal v. Baldeo Singh (2). Ashworth, J., lays 
down that where the law forbids a certain 
thing being done in a suit, no amount 
of failure by a defendant in previous suits 
to plead the positive bar created by 
Legislature will prevent its being taken 
up ina subsequent suit. It is thus ap- 
parent that in both those cases the decision 
turned upon an abstract question of law. 
The Privy Council decision is not one 
under s. 11, Civil Procedure Code, and 
the view taken in Manohar Lal v. Balaeo 
Singh (2), is not shared by the other 
High Courts in India Imay refer parti- 
cularly to Madho Raov. Hira Lal (3) and 
Maharaja of Jeypore v. Ramamurthy (4) 
and Tarini Charan Bhattacharya v. Kedar 
Nath Haldar (5). In the last case the full 
implication of s. 11 of the Civil Procedure 
Code has been very clearly brought out 
by Rankin, O.J., in laying down that 
correctness or otherwise of judicial decision 
has no bearing upon the question whe- 
ther it does or does not operate as res 
judizata. A party taking the plea of res 
judicata has to show that the matter direct- 
ly and substantially in issue has also been 
directly and substantially in issue In a 
previous suit and has been besrd and 
decided. The principle of res judicata 18 
not to be ignored merely on the ground 
that the reasoning whether in law or 
otherwise of the previous decision can 
be attacked on a particular point. I 
respectfully concur with the view teken 
in Tarini Chandra Bhattacharya v. Kedar 
Nath Haldar (5) and hold that 16 is not 
correct to say that a previous decision 
on a question of lawis not res judicata 
in a subsequent suit. i 
The appellants relied on Moti Sagar v, 
Dhanna Mal (6), and the cases cited there- 


K 49 A 918 at p 923; 103 Ind. Oas, 379; A I R1927 
AlL :05; 25A LJ 582; L R 8 A 225 Rev. 
(vw) A IR 1932 eg 90; 138 Ind. Oas. 161; 18 N LJ 
1; Ind. Rul (1832) Nag. 80. 
(4)65M L J 684; 148 Ind. Cas, 221; A I R 1933 
ea aa 57 M 73; £1933) M W N 510; 38 L W 756; 6 
449, 

5) 56 O 723; 115 Ind. Qas. 593; AIR 1928 Cal, 777; 33 
OW N 126; 4840 L J 327; Ind. Rul. (1929) Cal. 417 (E B). 
i ou AIR 1922 Lah. $29; 73 Ind. Oas. 177; 29 P W 

4. 
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in,.and in particular on Chamanlal v. 
Bapubhat (7) and Mangalathammal v. 
Narayanswami Atyar (8). On a proper 
study of*the case Moti Sagar v. Dhanna 
Mal (6) will be found that the ultimate 
decision as given by their Lordships of 
the Lahore High Court which is stated 
at p.334* turned not on the point as to 
whether an issue of law was res judicata 
or not but upon the facts of that parti- 
cular case. The decision is that stated 
at p. 334* :-— 

“The question of the permanent nature of the 
tenancy is not resjudicata inasmuch the Divisional 
Judge did not come to any definite decision on 
the point. Even if he had, however, wedo not 
think it could operate as res judicata inasmuch 
as the finding could not have been attacked on 


&ppeal by the plaintiff in whose favour a decree 
had been passed,” 


- Mangalathammal v. Narayanswamt Aiyar 
(8), referred toin Moti Sagar v. Dhanna 
Mal (6), and relied on by the appellants 
-before me has been expressly dissented 
from the Madras High Oourt in Maharaja 
of Jeypore v. Ramamurthy (4) to which I 
have already made a reference and the 
.view taken in Chamanlal v. Bapubhai (7), 
does not seem to have found favour with the 
Bombay High Court, as will be clear from 
the later cases Sitaram Sakharam v. Laxman 
Vinayak (9) and Kesheo v Gangadhar (10). 

I am, however, of opinion that in the 
present case itcculd not be argued that 
what was decidedina previous case was 
a question of law. I am distinctly of 
opinion that the previous decision is one on 
& mixed question of law and fact. Whe- 
ther plaintiff is the landlord or any other 
person isthe landlord of the defendants 
would necessarily depend upon pleas and 
proof of facts in the case. It is not 
disputed that in the previous suits the 
plaintif asserted that he was the landlord 
of the defendants’ holding. The defend- 
ants admittedly did not dispute this asser- 
tion on the part of the plaintiff. On the 
facts admitted therefore the decision was 
that the relationship between the parties 
is that of landlord and tenant. To the 
facts as admitted, the law was applied 
and a decree was granted to the plaintiff. 
The facts that are now being stated by 
the defendants in this suit challenging 
the plaintiff to sue them for rent were 


(7) 33 B 669. 

(8) 30 M 461: 17 ML J 350. 

(9) 45B 1260, 64 Ind. Cas. 162; ŽI R 1991 Bom. 87; 
23 Bom. L R 749, 

(10) 33 Bom, LR 1443; 135 Ind. Cas. 470; A I R 1981 
Bom. 570; Ind. Rul. (1939 Bom. 86. ; 


*Page of A I R 1922 Lah.—{ Ed] 7 
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such as might have been stated by them 
in the former suit and ought to have 
been stated by them if they wanted to 
challenge the title: This not having been 
done, a decision in favour of the plaintiff 
in the former suit was given. The de- 
fendants in-the present litigation for the 


first time stating the fact that the land 


in suit was originally sir and belonged 
to a particular co-sharer in the village 
and that that co-sharer having sold his 
proprietary interest because an ex-proprie- 
tary occupancy tenant of the land in suit 
with the result that the ex-proprietary 
occupancy tenant became the tenant of 
the ex-proprietor and not of the entire 
proprietary body. It is only on his estab» 
lishing these facts that thelaw as stated 
in Bari Babu v. Ganesh Singh (11) will 
apply. As I have already shown, the plaint- 
iff has denied these facts and pleaded a 
bar of res judicata under ss. 11, Expl. 4. 
It will thus be clear that the decision in 
the previous case or cases cannot be re- 
garded as a decision on a mere question 
of law, nor the decision of the present 
case depends on a pure question of law 
without going into the facts as stated by 
the defendant. These facts might and 
ought to have been stated in the previous 
case. The previous decision, therefore, bars 
the present ples. 


It has been laid down in several cases 
that in all cases for recovery of rent 
the relationship of landlord and tenant is 


the foundation of a decree and therefore 


when such a suit is decreed, the Oourt 
must proceed onthe footing that it was 
a matter necessary to be determined and 
in fact determined in the earlier rent suit. 
This being so, the decision of the pre- 
vious suit operates as res judicata. I rely 
upon Sardar Singh v. Bal Koer (12), Shib 
Chandra» Talukdar v. Lakht Priya Guha 
(13) and Bal Kishan v. Kishan Lal (14) 


‘(a case of recurring liability), Pritht Singh 


v Ram Saran Mahto (15) and Banwari Lal 
v Ganga Prasad (16). I hold, therefore, 
that the defendants are debarred from 


challenging the title of the plaintiff under 


s. ll, Expl. 4, and that the decision of 


(11) 23 NL BR 160; 108 Ind Oas, 429; A IR 1928 
Nag. 39 


(13) A I R 1927 All, 145; 98 Ind. Oaa. 981. 
(18) A TR 1995 Oal 427; 85 Ind. Cas. 123; 40 OLJ 
507; 29 O W N 253. 
(14) 11 A 148; A W N 1889, 42. 
MORER Pat, 553; 105 Ind, Qaa, 623; 17 P L 7 
-$BR67; 9R P 201. 
(si NUgigs7y.. . 
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the lower Appellate Court on this point 
18 correct. 

‘It is, however, argued thatif the facts 
as stated by the defendants in the present 
case be true and if the defendants are 
to be held barred by res judicata from 
pleading these facts, the Oourt in accept- 
ing the plea of res judicata will be per- 
petuating a great injustice. It jis also 
argued that a great hardship will result 
to the defendants if the view of the 
lower Appellate Court is accepted as correct. 
It ia stated thatthe defendants will have 
to pay the same rent twice over, namely 
tothe lambardar who is now suing for 
lits recovery and to another person who 
is also a landlord in view of the law 
taken in Bari Bahu v Ganesh Singh (11). 
I have not the least doubt’ that the 
Courts should not lend their support in 
perpetuating injustice, but I do not find 
that any Injustice will be perpetuated 
by the decision that is given in the case, 
nor would any hardship result to the 
defendants in any manner. The defendants 
‘have not paid the rent for the years in 
‘sult to the other alleged landlord of 
theirs...........The plaintiff alone has sued 
them for such rents. The other person 
is not entitled under law to sue the 
defendants for such rent. His claim, if 
any, 18 long barred by time. The de- 
fendants are not called upon to pay the 
same rent twice over to two different 
persons. 

Section 68 of the O. F. Tenancy Act 
enacts that if a tenant in any case is 
doubtful as to the person entitled to receive 
‘rent payable in money, such tenant may 
apply to a Revenue Officer for permission 
to deposit the amount of rent which he 
believes to be due. Section 70 states that 
if it appears tothe Revenue Officer that 
the applicant is entitled to make the 
deposit under s. 68, he shall re¢eive such 
deposit and give a receipt therefor. 
Such receipt shall operate as an acquit- 
tance for the amount of the rent payable 
by the tenant and deposited by him, in 
same Manner and to the same extent as 
if such amount had been paid to the 
person to whom it was due. The defend- 
ants can resort to these provisions of the 
0. P.. Tenancy Act, with respect to . the 
rent for the year that follow the period 
for which the suit has been instituted and 
this will avoid all complications for the 
defendants. Idonot think that any hard- 
ship will be caused to the defendants or 
any injustice will be perpetuated.. 


# 
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The result is that the appeal fails and is 
dismissed with costa. 
6. Appeal dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 166 of 1936 
August 17, 1937 
OovurtTNEy-TRBRELL, O. J. AND 
MANOHAR LALL, J. 
JURO SAHU AND anoTasr— OREDITORS 
Nos. 2 AND 3~~APPRLLANTS 


VETEUS ° 
_KAMLESH WARI PRASAD AND oTaRRs— 
DEBTORS AND OTHRRS— CREDITORS AND ANOTAER 
—Rgcuiyer—RgesPonDENTS 

Provincial Insolvency Act (V of 1920), a. 26— 
Money-decree against all members of joint Hindu 
family —Ezecution of decree—Decree-holder pur- 
chasing family property —Meanwhile some members 
adjudged insolvents — Receiver, tf can sell their 
interest in property. 

Against all the members of a joint Hindu family 
there was a money decree, in execution of which, the 
decree-holder purchased the joint family property, 
Some of the members of the family, in the mean- 
while were adjudged insolvents and Receiver 
sought to sell their interest in the property pur- 
chased by the decree-holder: 

Held, that the Receiver had the right to sell the 
interest, if any, of the insolvente in the family pro- 

erty and not the whole ofthe properly purchased 

y the decree-holder. 

QO. A from the original order of the Dis- 
trict Judge, Monghyr, dated May 16, 1936. 

Mr. R, C. Varma, for the Appellants. 

Mr. B. C. Mitra and J. M. Ghosh, for the 


Respondents. 


Judgment.—This is an appeal by the 
fecree-holder auction-purchaser against an 
by the District Judge of 
Monghyr in an insolvency proceeding in 
the following circumstances: It appears 
that the appellants obtained a money- 
decree on September 27, 1923, against all 
the members of a joint Hindu family 
consisting of Sheolal and his brother 
Maruan, and their sona aad grandsons. 
This decree was put into execution in 
September 1932 and the appellants became 
the purchasers on June 8, 1933, followed by 
a delivery of possession on September 22, 
of the same year. Inthe meantime some 
of the sons of Maraan filed an application 
on December 21, 1932, lo be adjudged 
insolvents. This application was rejected 
by the District Judge on August 11, 1933, 
but the order was set aside by the High 
Court on August 14, 1935. Since this order, 
by virtue of the provisions of s. 28, Pro- 
vincial Insolvency Aot, the rights of the 
insolvents in the joint family property have 
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now vested in the Receiver appointed by 
. the Court. The Receiver now proposes to 
sell the property which, as already stated, 
has beea purchased by the appellants on 
June 8, 1933, and an objection to this sale 
nas been disallowed by the District Judge. 
Itis clear fromthe above statement of 
” facts that the Receiver has a right to sell 
the interest, if any, of the insolvents in 
the property in question. Accordingly the 
appeal is allowed to this extent that the 
Receiver will be entitled to sell only the 
right, title and interest of the insolvents in 
the property and not the whole of the 
property purchased by the appellants on 
-June 8, 1933. Under the circumstances 
there will be no order as to costs. 
D Appeal allowed. 


maea a aaa 


CALCUTTA HIGH COURT 
Civil Appeal No. 684 of 1936 
< November 11, 1937 


J AOK, J. 
AMIRUDDIN SARKAR—P.uaintier— 
APPRLLANT 
versus 
NISARUDDIN SARKAR—-DASFENDANT AND 
OTHERS—— RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), Sch, III, Art. 
3—Article applies to disposseaston by landlord as 
auction-purchaser—Tenant obtaining co-sharer's right 
in execution of mortgage decree against them 


represents their tenancy—Dispossession by landlord— 


Special rule of limitation applies. e 
The dispossession by the landlords as auction- 
adie a ype comes under the provisions of the special 
w of limitation under Art. 3, Sch. IH, Bengal 
Tenancy Act. Satish Ohandra v. Hashem Ali (1) 


and Sheikh Alam v. Atul Chandra Roy (2), relied o 
(3) and Gosta 


Gajadhar Rai v. Ram Oharan 
Das (4), not 


Behari Pramanik v. dmiya Kumar 


followed. 
Where a tenant obtains land in execution of a 
i co-sharer 


mortgage decree against tenante and 
obtains their right in thst land, he represents those 
“co-gharer-tenants who had mortgaged the land to him 
and when he is dispossessed by the landlord the rule 
of special limitation would apply. Sheikh Alam v. 
Atul Chandra Roy (2), relied on. l 

O. A. from the appellate decree of the 
‘Additional Sub-Judge, Dinajpur, dated 
January 23, 1936. 

Messrs. Girija P. Sanyal and Sourindra 
N. Ghose, for the Appellant. 

Messrs. Jitendra M. Banerji and - Nirmal 


K. Sen, for the Respondents. 


Judgment.—This appeal arises out of 
a suit for establishment of plaintiff's title to 
14 bighas of land described èn the plaint and 
for confirmation of possession of those lands. 
-The only question that arises in this-appeal 
is whether the suit is barred by the-special 


AMIRUDDIN SARKAR V. NISARUDDIN SARKAR (OAL) 


697 


law of limitation under Art. 3, Sch IIT, 

Bengal Tenancy Act as found by the lower 
Appellate Court. The facts are shortly that 
the land in such is included in the jote: of 
26 bighas standing in the name of Khidirsaj 
Mondal and held by him under the /andlords- 
defendants Nos. 1 to 3. On Khidirsai's 
death 3 bighas out of the holding paesed 
by inheritance to the plaintiff and 11 
bighas he obtained by a compromise decree 
in a mortgage suit against his co sharers 
who had mortgaged 12 bighas of their land 
with him. On behalf of the defendants, it 
is claimed that they purchased the jote in 
execution of a mortgage decree on Decem- 
ber 8, 1928, and settled the jote with de- 


‘fendaut No. 4 in Chaitra 1340 B. S. The 


trial Court decreed the suit but on appeal 
the lower Appellate Court held that the 
suit was barred by limitation. 


On behalf of the appellant itis urged (1) 
that inasmuch as dispossession was not of x 
raiyat by his landlord the law of special 
limitation ander Art. 3, Sch. LIL Rengal 
Tenancy Act, does not apply, the plaint:fig 
not being ratyats under the defendants; (2 
that the dispossession was nut prove 
inasmuch as the writ for delivery of posses- 
sion was not produced and there is no eyi- 
dence that the plaintiff Was dispossessed ag 
is claimed under O. XXI, r. 95. Thirdly, 
it is urged that dispossession by an auction- 
purchaser does not bring the oase within 
the provisions of the special law of limita- 
tion under Art. 3, Sch III, Bengal Tenancy 
Act, As regards the last point, there are 
conflicting judicial decisions on this point. 
The decision of the Letters Patent Appeal 
in Satish Chandra v. Hashem Ali (1) supports 
the view taken by the lower Appellate 
Gourt, In that case it was held that 

“It would be a misinterpretation of the Article to 
hold that it contemplates only dispossession by the 
landlord as such and by direct action in other words, 
that oases when the landlord dispossesses as auction- 

urchaser “and the dispossession is effected by the 
instrumentality of a Court of law are excluded from 
the operation of the Article.” 


The same view was held in Sheikh Alam 
v. Atul Chandra Roy (2). In that case it 
waa also held that the usufructuary mort- 
gages from the tenants who are in possession 
at the time of such dispossession are 
equally affected by the rule. There are a 
number of cases in which it has been held 
otherwise. In this connection [am referred 


(1) 31 O W N 634; 103 Ind. Oas. 124; A IR 1927 Oal. 


488; 54 O 450. 
(3) 40 O W N 173; 163 Ind. Oas. 84; A I R 1936 Oal. 
i A 2 e 


299; 8 R O 688 : 
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to the case in Gajadhar Rai v. Ram Charan 
Gope (3). The same view is taken in Gosta 
Behari Pramanik v. Amiya Kumar Das (4). 
In view of this divergence of judicial 
opinion, there is something to be said for 
a reference toa Full Bench. But I am not 
prepared to do so in this case as I am 
inclined to accept the view which was 
taken by the learned Judges in the Letters 
Patent Appeal in Satish Chandra v. Hashem 
Ali (1), whieh has been followed in this 
cate by the Uourt of Appeal below. I hold 
therefore that the dispossession by the 
landlords as auction-purchasers did come 
under the provisions of the special law of 
limitation under Art. 3, Sch. III, Bengal 
Tenancy Act. In the second place it was 
urged that dispossession was not properly 
proved and the finding that the plaintiff was 
dispossessed by the landlords was not 
founded on any evidence inasmuch as the 
contention of the defendants was that they 
‘got delivery of possession through Court 
whereas the writ of delivery of possession 
was not filed and that the evidence merely 
showed that the landlords were in posses- 
sion through defendant No.4. This is also 
borne out by the certified copy of the Snit 
Register Ex. B and an amalnama dated 
Chait 11, 1340 Hx.A. The learned Judge, 
however, appears to have decided that the 
landlord obtained possession as alleged by 
them on the circumstantial evidence that 
they had brought the suit, that they had 
purchased the lands in execution of a sale 
and that it was not natural and probable 
that the defendants after their auction- 
purchase of the jote land as shown by the 
sale certificate remained silent and did not 
exercise any act of possession over the land 
purchased bythem. It might ba held that 
the evidence was not sufficient that they 
tock possession through a Oivil Oourt; this 
being a finding of fact it is not open to 
consider the matter further. 

The only other point urged on behalf of 
the appellant is that the plaintiff not being 
a tenant of the landlords, the special law 
of limitation has no application to him os 
this was not a case of dispossession by 
landlord. There seems to be no doubt that 
in taking possession of the holding in 
execution of their money decree through 
Court the landlords purpcrted to take 
possession as against the tenant. Ags re- 
gards 3 btghas of the land, the plaintiff 


(3) Ð Pat 788; 125 Ind Oas. 565; A I R 1930 Pat. 256: 
11P L T 197; Ind. Rul. (1930) Pat 533. 
k OF 40 O W N 135; 165 Ind. Oas. 135;.63 O 503; 9 R 
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was undoubtedly one of the tenants. As 
regards the remaining 11 bighus, he had 
obtained this in execution of a mortgage 
decree against his cosharer tenants and 
had obtained their rights in the land. So 
that as regards this area .also it cannot 
be said that he did not represent the ten- 
ancy. He represented those. co sharer 
tenants who had mortgaged the land to 


‘him. The view that the rule of special 


limitation would apply to this portion of 
the tenancy is also supported by the decision 
in Shetkh Alam v. Atul Chandra Roy (2). 
An attempt was made to differentiate that 
Case on the ground that there the whole 
of the tenancy was transferred. But this 
is nota difference in priaciple. In this 
case a portion of the tenancy was mortgaged 
by co-sharer tenants to the plaintiff. So 
that itis quite clear that the plaintiff re- 
presented the tenancy to the extent of 14 
bighas. Therefore, in ousting him from 
that portion of the Jand, the landlords were 
ousting the tenants to that extent. Oonse- 
quently,. us regards this portion. the law 
of special limitation would apply. This 
appeal is accordingly dismissed. In view 
of the divergent judicial opinion as to whe- 
ther the special limitation applies at all 
in cases of ouster by-a landlord auction- 
purchaser, [ make no order as to costs. 


5. d Appeal dismissed, 





_ PATNA HIGH COURT 
Oivil Appeal No. 465 of 1936 
7 February 21, 1938 
VARMA, J. : 
HARI PRASAD SAHU—APPSLLANT 
VETSUS 
ROPNA KHARIA— RESPONDENT 

Civil Procedure Oode (Act Vof 1908), 0. XVIII, r. 18 
—Observations made by Judge in local inspection— 
Whether canbe substituted as evidence of witness. 

The observations by a Judge in the course of his 
local investigation cannot be substituted for the evi- 
dence of witnesses examined on the subject. It is 
obvious that in the case of a Judge's observations 
the parties never get a chance of either cross-examin-~ 
ing him on the various points raised or setting right 
his views if they are found to be erroneous, 
Kessowji Issur v. G.I. P. Ry. Oo. (1) and Ahmad 
Sahib Shutari v, Magnesite nd bai Limited (2), 
relied on, Dawarka Prasad v.Makhu Lal (3), Tirath 
Ram v. Muhammad Abdul Rahim Shah (4) and 
Mahomad Ishaq v. Balmakund Lal (5), referred to 

O. A. from the appellate decree of the 
Deputy Ocmmigsioner, Sub-Judge, Ranchi, 
dated March 4, 1936. 

Rai Parasnath, for the Appellant. 

Judgment.—Thie is an appeal on behalf 
of the plaintiff who filed:a suit against 
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the defendant for damages and an in- 
junction not to construct a bundh in the 
defendants Plot No, 1580 in village 
Simdega.. It came before the Sub-Division- 
al Officer Munsif of Simdega, who dis- 
missed the suit of the plaintiff after holding 
a local inspection. The lower Appellate 
Court disposed of the appeal after refer- 
ring to the case of both the parties in the 
following terms: 

“The main facts at issue are largely dependent 
one knowledge of the locality and of the lie ofthe 
land. The Sub Divisional Officer Muneif wisely 
held a loctl view. This local view appears deci- 
sive He found that the respondent’s case was 
correct The natural flow of the water was south- 
eastward fiom the respondent's land on to the 
appellant's land. It was carried along the eastern 
boundary of Plots Nos. 1583 and 157b (appellant's 
plot} by a deep nulia and soon to the appellant's 
land. The water had been diverted northward 
along Flot No. 1580 which naturally slopes upward 
from the south, and is ona much higher level 
than appellant's Plots Nos. 2259 and 2100. The 
respondent had only constructed a small bundh 
about the height of an ordinary akl and this would 
not be sufficient to break the appellant's ahi as 
alleged by him. The depth and strength of the south- 
eastward flow of the nulla was in itself sufficient 
to break the appellant's ahl. On this finding of fact 
from the Sub-Divisional Officer Munsif's personal 
view I agree that the appellant has no cause of 
action and dismiss the appeal.” 


From this it would be clear that the 
lower Appellate Court based its finding 
entirely upon the observations made by 
the learned Sub-Divisional Officer Munsif 
of Simdega and not upon the evidence 
adduced in the case. In fact, there is no 
discussion of any other evidence adduced 
in the case in the judgment of the lower 
Appellate Oourt. The learned Munsif 
although he refers to the number of witness- 
es examined on each side while disposing 
of Issues Ncs.3 and 4 which runs as fol- 
lows, “(3) Has the defendant constructed 
a new bund? (4) Is the damage caused 
to the plaintiff due to acts of persons 
other than the defendani?”, has relied 
entirely upon his personal observations of 
the locality. Order XVHI, r. 18, lays 
down Clearly that the Court may, at any 
stage ofthe suit, inspect any property or 
thing concerning which any question may 
arise. But a series of decisions have 
laid down that the observations by a 
Judge in the course of his local investi- 
gation cannot be substituted for the evi- 
dence of witnesses examined on the sub- 
ject. It is obvious that in the case of a 
Judge's observations the fiarties never 
get a chance of either cross-examining 
him on the various points raised or setting 
Tight his views, if they are found to be 
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erroneous. In Kessowji Issurv.G. I. P. Ry. 
Co. (1) their Lordships of the Judicial 
Oommittee laid down clearly that it was 
not proper for a case to be decided 
“not on the testimony given at the trial 
as to what took place but by the Judges’ 
observation of what they saw.” l 

Although this decision is dated earlier 
than the present Oivil Procedure Code, the 
principle laid down therein has been fol- 
lowed by the Courts in India subsequent 
to the new enactment as will appear 
from the decision reported in Ahmad 
Sahib Shutari v. Magnesite Syndicate, Limit- 
ed (2), where this decision of their Lord- 
ships of the Judicial Oommittee was 
referred to and their Lordships of the 
Madras High Oourt remarked that: 

“The inspection which a Judge makes should be 

used by him only to test the accuracy of the evi- 
dence let in. He should not, without submitting 
himself tothe test of cross-examination make his 
knowledge the sole evidence for determining the 
question raised before him”, 
- For the pronouncements on the subject 
reference may be made to Dwarka Prasad 
v. Makhu Lal (3), Tirath Ram v. Muhammad 
Abdul Rahim (4) and Mahomad Ishag v. 
Balmukand Lal (5). In these circumstancs 
I have no option but to set aside the 
judgment and decree of the lower Appel- 
late Court and remand the case to the 
lower Appellate Court to remit it to the 
trial Oourt to be disposed of in accordance 
with law. The lower Appellate Court 
should send this case for trial to some 
officer other than the one who originally 
tried the suit. As there is no appearance 
on behalf of the respondent, there will be 
no order for costs of this Oourt. 

D. Case remanded. 

(1) 31 B 381; 34I A 115; 9 Bom, L R 671 (PO. 

(2) A IR 1915 Mad 1214; 39 Ind. Oas. 60; 39 M 
501; 28 M L J 598. 

($) AI R 1919 Pat. 517;52 Ind Oas 241. 

(4) A IR 1923 Lah. 546; 73 Ind, Oas. 616. 

(5)AIR 1929 All. 116; 112 Ind. Oas. 762. 
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to, allow plaintiff opportunity to make good defictency 
under O. VII, r.11—Whether Court condones mala 
ide mistake or does not condone bona fide one—S. 149 
‘does not come in its way—Except in cases of con- 
tumacy or positive mala fides discretion under s. 149 
whould be exercised in favour of litigant. 

(Per Din Mohammad and Coldsteam, JJ., in Order 
of Reference). Under r, ll of O. VII, Givil Procedure 
Code, it isnot incumbent upon a Court of Justice to 
allow the plaintiff an opportunity to make good the 
deficiency. Rule 11 of O. VII, provides the penalty for 
not complying with the order of the Oourt. It is 
not an enabling provision and has nothing to do 
with the power of the Oourt to have the deficiency 
made up. It is,on the other hand, a disabling pro- 
vision, enjoining the Court to reject a plaint if 
deficiency is not made good as ordered by the 
Court. The authority to issue the order, lies in 
gs. 149, Civil Procedure Code, and the penalty for 
default in r.11 of O. VIL Whether the conduct of 
the plaintiff is bona fide or mala fide, it does not 
matter. Whether the Court condones a mala fide 
mistake and granta time or it does not condone a 
bona fide one and does not grant time, the wording 
of a. 149, Civil. Procedure Code, does not stand in 
its way. The Court of Appeal may supervise the 
discretion but it cannot be denied thatthe discretion 
is there. 

pa law discussed. 

er Fuil Bench.—The discretion conferred on the 
Court by s.149, Oivil Procedure Oode, is normally 
expected to be exercised in favour of the litigant 
except in cases of contumacy or positive mala fides 
or reasons of a similar kind. The question of bona 
fides in this connection should be construed in the 
‘sense that the word is used inthe General Olauses 
Act, end not as usedein the Limitation Act. [p. 704, 


ool, 1. 

L. P. A. against the judgment of Mr. 
Justice Bhide, dated January 4, 1937, re- 
ported in 171 Ind. Oas 764. 


Order of Reference to a Full Bench 

Din Mohammad, J.—This appeal has 
arisen in the following circumstances: The 
defendants had executed a mortgage bond 
in favour of the plaintiffs on January 13, 
1923. On January 14, 1935, which 
was the last day of limitation, 
a plaint was drafted on behalf of the 
plaintiffs for instituting a snit against the 
defendants on the footing of this bond, 
and after being stamped with a one rupee 
stamp instead of stamps of the value of 
Rs. 210 which was the proper amount of 
court-fee chargeable on the plaint, it was 
presented at 4-J5 p.m. to the Senior Bab- 
ordinate Judge, Jullundur, to whom the func» 
tions of distributing plaints to various Courts 
working there had been delegated by the 
District Judge under s. 37 read with s. 34, 
Punjab Courts Act, and the rules and orders 
of the High Oourt, Vol. I, Ch. I-B. The 
only visible action taken by the Senior 
Subordinate Judgeon that day in relation 
to the plaint was to endorse the date and 
the- time of -the presentation of the 
plaint- on its. opening page over his 
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own initials. On January 18, the 
full amount of court-fee was paid and on 
the same day. an endorsement was stamped 
on the plaint by the Senior Sybordinate 
Judge. showing the institution of the suit 
on January 16, and making over the case 
to the Oourt of the Subordinate nian 
Second Class, for disposal. There the 
plaint was admitted and registered and 
summonses were issued to the defendants. 
On.tke due date the defendants appeared 
and resisted the suit on the ground among 
others that the suit having been validly 
instituted only on January 16, when the full 


-amount of court fee was paid, was barred 
“by time. Thereupon a preliminary issue on 


-the question of limitation was framed and 
tried. The plaintiffs stated that when they 
had gonetothe treasury on January 14, 
at 2p. m. to purchase the necessary stamps, 
they found the treasury closed and con- 


„sequently, they were compelled to put in 


the plaint with a-one rupee stamp only. 
They further averred that the Senior 
Subordinate Judge had verbally: granted 
them time to make up the deficiency of the 
-court-fee leviable on the plaint and on 
their complying with the order, the plaint 
came to have the same force and effect as if 
such fee had been paid in the first instance. 
Moreover, the Oourt of the 8 abordi- 
nate Judge, Second Olass, having admitted 
and registered the plaint on January 16, 
should .be deemed to have acquiesced in 
the order made by the Senior Subordinate 
Judge. The defendants, on.the other hand, 
contended that in the first place, the Senior 
Subordinate Judge's verbal order, if any, 
Secondly, the Senior 
Subordinate Judge inthe act of distribut- 
ing plaints was not discharging the func- 
tions of a Court, but was merely performing 
a ministerial function. Thirdly, the order 
of the Subordinate Judge, Second Olass, 
admitting and registering the suit could not 
be treated as an order approving of and 
adopting the action taken by the Senior 
Subordinate Judge. The Senior Subordinate 
Judge was examined as a witness in the 
case and he stated that he was acting as a 
“distributing Court” when he sent the case 
to the Subordinate Judge, Second Olass, for 
disposal and that on the day when the plaint 
was first presented to him, he had made 
an order granting the plaintiffs time to make 
up the deficiency of the court-fee. 

The Subortlinate Judge, Second Olass, 
eame to the conclusion that the Senior Subor- 
dinate Judge had no authority to make an 
order under 8. 149, Civil Procedure Code, 
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that the plaintiffs’ conduct was not bona 
fide, inasmuch as one of the plaintiffs being 
a Pleader of long-standing, fully knew the 
amount of court-fee required and was inti- 
mately acquainted with the hours of working 
in the treasury, that no order was made by 
the Oourt taking seisin of the case, nur was 
the delay in paying the court-fee condoned 
by the Oourt in any other manner and that 
in these circumstances, the suit having been 
validly instituted on January 16 only, was 
barred by time. He accordingly dismiesed 
the suit. The plaintiffs appealed to the 
District Judge; and he -took a different 
“view. In his opinion, the verbal order made 
by the Senior Subordinate Judge was gcod 
in law, andthe Senior Subordinate Judge, 
although a ‘distributing officer” only, was 
competent to allow the plaintiffs time to 
make up the deficiency of court-tee. He 
allowed the appeal and held the suit to be 
within time. - i 

Thereupon, the defendants preferred an 
appeal to this Oourt which came on for 
hearing before Bhide, J. The learned Judge 
agreed with the defendants’ contention in 
so far as to hold that the Senior Subordinate 
Judge was a mere ministerial officer,’ and 
as such, could not make a valid order 
granting time to the plaintiffs to make good 
the deficiency. He even remarked that this 
position was not seriously challenged by 
the plaintiffs’ Counsel. He further observed 
that the action of the plaintiffs’ in not 
paying proper court fee in the first instance 
was not bona fide. But relying on r. 11 
of O. VII, Oivi) Procedure Ccde, he dismiss- 
ed the appeal and maintained the order 
of the District Judge. Inthe course of his 
judgment hs said: 

“x ** *the wort that the trial Court could do 
was to ask the plaintiff to make up the court-fea 
on the very day on which the plaint was represented. 
As it was, the deficiency in the court-fee had 
already been made up before the plaint reached the 
trial Court, “In these circumstances, the mere fact 
that the deficiency had been made up on the 
requisition by the Senior Subordinate Judge who 
was not authorized to extend any time for the 
deficiency in the court-fee being made up does not 
appear to me to be material” >` - 

It is against this judgment that the 
present Letters Patent Appeal has been 
preferied. The case -rests on the true con- 
struction tobe puton s. 3, Limitation Act; 
ss. 6 and 28, Oourt Fees Act; und r. 1 of 
O. IV; s. 149 and r. 11 of O, VU, Oivil 
Procedure Oode. Section 3, imitation Act, 
provides ‘that every suit instituted after 
the period of limitation prescribed therefor 
shall be dismissed." In the explanation 


-appended to this section, it is stated that | 
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in cidinary cases, a suit is instituted when 
the plaint is presented to the proper officer. 
Section 6, Court Fees Act, lays down that 
no document of any of the kinds epecihed 
as chargeable in the first cr second schedule 
tothe Act annexed (which include plaints) 
shall be filed, etc., ın any Court of Justice 
or shall be received or furnished by any 
public officer, unless in respect of such docu- 
ment a fee of an amount not less than that 
indicated by either of the said schedules 
be paid. Section 28, Court Fees Act, says 
that no document which ought to bear a 
stamp under the Act'shall be ofany validity, 
unless and until it is properly stamped; 
but at the same time adds that when any 
such document is through mistake cr in- 
adveftence received, etc, in any Court or 
office- without being properly stamped, the 
presiding Judge or the head of the office, 
as the cabe may be, may, if he thinks fit, 
order that such document be-stamped as 
he may direct and on such document being 
Btamped accordingly, the same and every 
proceeding relative thereto shall be as valid 
as if it had been properly stamed in thé 
first instance. 

Coming now to the Oivil Procedure Code, 
we find that r. 1 of O. 1V, enacts that every 
suit shall be instituted by presenting a 
plaint to the Court or such officer as it 
appoints in'this behalf. This is in conson- 
ance with the Explanation tos. 3, Limitation 
Act. Section 149 confers power on the Court 
to allow the person who has not paid the 
whole or any part of any fee prescribed 
for any document to pay the whole or 
part, as the case may be, ofsuch court fee 
and provides that upon such payment the 
document in respect of which such fee is 
payable shall have the same force and 
effect as if such fee had been paid in the 
first instance. ‘This is in harmony with 
S. 28, Oourt Fees Act, the only difference 
being that it is wider in its scope, 
Order VII; deals with plaints. It defines the 
procedure to be adopted in drafting, admit- 
ting or returning them, and in the course 
of those provisions, it deals with their rejec- 
tion. Rule 11 (e) lays down that the Oourt 


shall be bound to reject a plaint written 


upon paper insufficiently stamped, if the 
plaintiff ‘on being required to supply the 
requisite stamp paper within a time to be 
fixed by the Court, fails todo so. This 
Rule, however, has been so interpreted by 
the various Courtsin India as to be hardly 
Pe toils with s. 149, O:vil Procedura 
6, 
“In. Jiwan Das v. Khushali Ram, 39 
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Ind. Cas. 766 (1) a Division Bench 
of this Court, composed of Scott- 
Smith and Shadi Lal, JJ. held that under 
r. ll of O. VII, the Court is bound to 
grant time for affixing the proper court-fee 
and bas no discretion in the matter. It 
was further observed that s. 149, Civil 
Procedure Code, containing a general pro- 
Vision relating to all documents cannot 
control the rule laid down in r. 11 of O. VII, 
which deals specifically with plaints. A 
similar interpretation has been put on this 
Rule by a Division Bench of the Madras 
High Oourt in Subramania Iyer v. Rama 
Iyer (2) by Wallace, J., of the same Oourt 
in Basavayya VF. Venkatapayya, 95 Ind. 
Oas. 439 (3) and by a Division Bench of 
the Calcutta High Court in Radha Kanta 
Saha v. Debendra Narayan Saha (4). 
The remarks made by OChamier, O. J. of 
the Patna High Court in Ram Sahay Ram 
Pande v. Lakshmi Narain Singh, 42 Ind. 
Gas. 675 (5) which have been quoted with 
approval in another Patna judgment report- 
in Deonath Sahat v. Radha Nath 
Prasad, 70 Ind. Oas. 3,8 (6) also support 
that construction. The trend of the decision 
in Janda Khan v. Bahadur Ali (7) and 
Hari Ram v. Akbar Hussain (8), too, 
lies in the same direction, although 
those decisions do not deal exactly with 
the same matter as is now before us. I 
respectfully agree with those decisions in 
so far as to hold that for the purposes of 
the Limitation Act, a plaint stamped under 
the order of the Court with proper court- 
feo after the expiry of limitation becomes 
valid from the day it was first presented. 
But, equally respectiully I beg to differ from 
them where they further lay down that 
under r. 11,0. VII, it is incumbent upon a 
Court of Justice to allow the plaintiff an 
opportunity to make good the deficiency. 
lt is clear that s. 149, Oivil Procedure 
Code, was introduced for the first time in 
1908, when the Ccde was amended, while 
s. 54 (to which r. 11 of O. VII, corresponds) 
existed in the old Ocde inthe very shape in 
(1) 38 Ind. Cas 766; AIR1917 Lah. 377,27P R 
h O AIR 1927 Mad. 1003; 105 Ind, Oas. 881; 54 M 
D 35 Ind. Cas. 439; A I R 1926 Mad. 676}51M LJ 
90; (1926) M W N 341. 
t (4) 49 O 880; 70 Ind. Oas, 101; A I R 1922 Oal, 508; 
270 W N 566; 380 LJ 74. 
- (5) 42 Ind. Oss. 675; A IR 1917 Pat. 238; 3 Pat. L J 


(8) 70 Ind, Ons, 378; A 1 R 1928 Pat.56;3PL T 


(7) 3 P R3893. 
; @) WA 743; 4 A L J 636; A W N1907, 253 (F B). 
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which it now exists. [fa statutory duty had 
already been imposed on the Oourt by the 
terms of s. 54 to grant time to the plain- 
tiff to make good the deficiency; it passes 
my comprehension why in derogation of 
that section, the matter was placed in the 
discretion of the Gourt by the terms of the 
new 8. 149. The effort made in Jiwan 
Das v. Khushali Ram, 39 Ind. Cas. 766 
(1), to get over this difficulty, if I may 
say so with respect does not appear to me 
to be successful. With due deference to 
the learned Judges therefore who have 
interpreted r.11 of O. VII in the manner 
indicated above, I am disposed to think 
that that interpretation is wrong. 

To me the various provisions of law 
which have been alluded to above appear 
to be quite plain and consistent. A suit can 
only be taken to have been instituted 
when a plaint is presented (O. IV, r. 1, 
Oivil Procedure Oode and Explanation to 
8. 3, Limitation Act). A plaint is valid 
only when proper court-fee is paid in 
respect thereof (s. 28, Court Fees Act). 
No plaint can be received, etc., unless 
it bears proper stamp (s. 6, Court Fees 
Act). Every suit instituted after the period of 
limitation is to be dismissed is. 3, Limi- 
tation Act). The combined effect of these 
provisions is that unless a plaint bearing 
proper stamp is presented within time, 
the sait is barred by the statute of limita- 
tion and must be dismissed. But thera 
are further provisions by way of ex- 
ceptions which relax the rigour of this 
rule. Prior to 1008, s. 28 empowered,the 
Court to have the deficiency made up ia 
those cases where insufficiently stamped 
plaints were filed, etc., through mistake or 
inadvertence- In 1908, a provision, wider 
in scope, was added in the form of s. 149, 
Civil Procedure Code. In’ both cases the 
validation has a retrospective effect, but 
in both of them the exercise of the power is 
diszretionary. Then comes r. 1l of O. VU, 
which provides the penalty for not comply- 
ing with the order of the Court. Itis not an 
enabling provision and has nothing to do 
with the power of the Court to have the 
deficiency made up. It is on the other 
hand, a disabling provision, enjoying the 
Court to reject a plaint if de.ciency is not 
made good as ordered by the Court. The 
authority to issue the order, in my view 
lies in s. 149, Civil Procedure Code and 
‘the penalty for default in r. 11 of O. VII. 
Interpreted in this manner, every provision of 
law becomes intelligible and harmonious 
and cur fist effort should be to find harmony 


1938 . 
and concord in the various enactments and 
not disharmony and disvord. 

In addition to the authorities referred to 
above, Ceunsel for the respondent has relied 
on Saif Ali Khan v. Fazil Mehdi Khan 
(9), Tara Singh v. Muhammad (10). Muham- 
mad Shafi Muhammad Ayub v. Dell House 
of Multan (11), Hira Lal v. Fayagzi Khanam 
(12), Dhondi Ram v. Taba (13), Gavaranga 
Sahu v. Boto Krishna Patro (14), Deonath 
Sahai v. kadha Nath Prasad, 10 Ind. Oas. 
378 (6) and Gaya Loan Office, Ltd., v. Awadh 
Behari Lal, 37 Ind. Oas. 507 (15), but none 
of these authorities is-in point, as in 
every oneof them, the Court hearing the 
suit had granted time to make up the 
deficiency of court-fee and I have already 
remarked, that if this be so, no question 
arises as to the invalidity of the plaint. 
I may also observe that I am not im- 
pressed by those judgments which intro- 
duce the question. of bona fide.or mala fide 
mistakes. To me, that alsois an unjustifi- 
able attempt to introduce foreign matter 
into the plain -provisions of law which do 
not admit of any such intrusion. Whe- 
ther the conduct of the plaintiff is bona 
fide or mala fide, it does not matter. Whe- 
ther the (Court condones a mala’ fide 
mistake and grants time or it does not 
condone a bona fide one and does not 
grant time, the wording of s. 149, Oivil 
Procedure Ucde, does not stand in ils way. 
The Oourt of Appeal may supervise... the 
discretion but it cannot be . denied thatthe 
discretion is there. - : 
‘In the view of the law that I have taken, 
the only question that falls :to be’ deter- 
mined ın the present case is whether the’ 
order granting time was made by a proper 
tribunal within the meaning of s. 149, 
Civil Procedure Code. lf it is held to be so, 
the tuit is within time: if not, it is time- 
barred, It 18 common grcund taat the 
Senior Subordinate Judge was only a dis- 
tributing officer or at the best a ‘distribut- 
ing Oourt’ as ke chooses to call himself. 
Whatever his designation, his functions 
were not that of a Court taking cognizance 
of the case. He was performing a duty 
which had been delegated to him by the 
District Court and that delegation was 

(9) 123 P R 1907; SIP W R 3907. 

(10) 74 P R 1903. 

(11) A I R 1928 Lah. 274; 115 Ind. Oas, 757; Ind. 
Rul. (1929) Lah. 421. 

(12) «8 PLR 445; 167 Ind, Oas. 291; AI R 1924 
Lah. 111; 9 R L478. ad 

(13) 87 B 330; 35 Bom. L R 198. 

(14) 52 m 305; 1 Ind. Oas. 507; 19 ML J 340(F B). 

j (15) 37 Ind, Oas, 507;A I R 1916 Pat. 136; 4 P L 
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limiled. It was confined merely to dis- 
tributing work among various Subordinate 
Judges and he could not, therefore, arrogate 
to himself the functions of the Oourt 
trying the suit. This being so, he had no 
power to grant time to the plaintifs to 
make gccd the deficiency and his ultra 
vires order can be of no avail to the plain- 
tiffs to save limitation. In fact, this was 
practically conceded before Bhide, J. On 
this ground, I would have allowed this 
appeal and dismissed the suit as time- 
barred but for the mass of authority 
against the view I am inclined to take of 
r. l} of O. VII, Oivil Procedure Oode. I 
consider therefore that it is a fit case to be 
referred to a large Bench and I would order 
accordingly. 

Coldstream, J.—I agree throughout. 

Mr. Qabul Chand for Mr. J. L. Kapur, for 
the Appellant. i 

Messrs. Achhru Ram and D. N. Aggar- 
wal, for the Respondents. 
| Opinion of Full Bench. 

Dallp Singh, J.—The facts of this 
Letters Patent Appeal are set out at length 
in the order referring this case to a Full 
Bench for decision. The point on which 
the Division Bench referring the Letters 
Patent Appeal felt somb hesitation was 
whether it was correct to hold that under 
O. VU, r. 11, tivil Prccedure Oode, in the 
cass of a document insufficiently stamped 
the Court’ had no discretion to reject the 
document and was bound to give an op- 
portunity to the person presenting the docu- 
ment to make up the court-fee. It is un: 
necessary on the facts of this case to enter 
into any discussion of the point which 
caused the reference, because the whole 
case was referred to the large Bench for 
decision, and the appeal can be disposed of 
on another ground. 

It appears to me that this case can be 
decided without going into the point of law 


“which caused the reference because on the 


facts the discretion conferred on the Court 
by s. 149, Oivil Procedure Oode, should, in 
the circumstances, have been exercised in 
favour of the plaintiff. The only reason 
given by the trial Oourt tor not exercising 
that discretion in favour of the plaintiff 
was that the mistake was not bona fide, 
The reason for holding that the mistake 
was not bona fide was that he was a prac- 
tising lawyer of 17 or 18 years’ standing 
and should have been expected to know 
the working hours of the Treasury. We 
have been informed at the Bar.that the 
plaintiff practises in the tahsil of Nakodar 
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in the Jullundur District and it is not 
clear -why he should know the working 
hours of the Jullunder District Treasury at 
headquarters. As a matter of fact, I doubt 
if many practising lawyers know the work- 
ing hours of the Treasury in any particular 
District because the work of obtaining 
stamps, etc., from the Treasury is generally 
left to the clerk of the Counsel concerned: 
but be that as it may, it seems to me that 
the discretion conferred on the Court by 
8.149, Oivil Procedure Code, is normally 
expected to be exercised in favour of the 
litigant except in cases of contumacy or 
positive mala fides or reasons of a similar 
kind. The question of bona fides in this 
connection should be construed in the 
sense that the word is used in the General 
Olanses Act and not as usedin the Limi- 
tation Act. A thing should be presumed 
to be done, bona fide, if itis done honestly 
whether it is done negligently or not for 
the purposes of judging whether the dis- 
cretion under s.149 should or should not 
be exercised in favour of the litigant. On 
this point of view there is no prcof and 
no suggestion has been made in this Court 
that there was any mala fides on the part 
of the plaintiff. .The only thing that has 
been suggested is that he might have gone 
earlier in the day to the Jullundur Treasury 
or should have taken the precaution of 
depositing his money one day earlier and 
thus making certain of getting starnps on 
the last day of limitation. This can hardly 
be said bo constitute mala fides sufficient 
to disentitle him from the exercise of the 
discretion in his favour. 

It has been urged as a last resort that 
the discretion under s. 149 could not be 
exercised because at the time when the 
document came before the Court the court- 
fee had already been made up. The argu- 
ment does not appeal to me at all, for the 
‘simple reason that once the plaint had 


been presented tothe Officer of the Court: 


assuming that the learned Senior Subordi- 
nate Judge was acting in a ministerial 
capacity only and not judicially, the plain- 
tiff had no longer any control over the 
document and could not legally proceed to 
stamp it at all. Assuming again that the 
order of the Senicr Subordinate Judge 
allowing him tostampthis document was 
not a judicial order, ıt could not be said 
that the document had been validly 
stamped by the plaintiff at all. Therefore 
when the plaint came before the learned 
trial Couft, in the eye of the law, it 
remained a document insufficiently stamped 
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and therefore the Court had the discretion - 
under s. 149 of treating the stamp, which 
no doubt already existed asa fact on the 
document, as being put on in compliance 
with the order that it should have passed 


‘exercising the discretion in favour of the 


plaintiff. For these reasons therefore I 
would hold that there is no force in this 
appeal and the decision of the learned 
Judge in Single Bench should be upheld. 
The parties will be left to bear their own 
costs in the Letters Patent Appeal. 

Monroe, J.—I agree. E 

Din Mohammad, J.—I agree that the 
appeal should be dismissed. 


8. Appeal dismissed. 


. 
had 
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September 1, 1937 
ABDUR RAHMAN, J. 
SIVARAMA AIYAR-—-PRIMTIONEBR 
VETEUS 
AHILAMBAL AMMAL -RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
r. 9—Applicadility—Pauper plaintif entering into” 
agreement with another and agreeing to repa 
advances made and to be mads for conduct POF 
litigation, or on default, agreeing to sell share, of: 
property, the subject-matter in litigation Agres- 
ment, tf covered by r. 9—Platntiff held should be 
dispaupered. 

he provisions contained in O. XXXIII, Oivil 
Procédure Oode, are designed in aid of bona fide. 
litigants and must be strictly confined to them, 
Oharu Sila Dasi v. Haran Ohandra Mukherjee (1), 
relied on. 

Where the plaintiff suing as pauper enters into 
an agreement with another person whereby he- 
promises to re yey him the amount advan and 
to be advanced by him with interest, for the 
conduct of the Litigation, or in default, promises 
to sell a share in the property which is the 
subject-matter of the litigation, the interest created 
by son an agreement is covered o XXXII 
r. 9, and as such, the plaintiff should dispaupered 

©. R. P. from the order of the Bub- 
Trichinopoly, dated August 15, 


oe oe 


the 
Petitioner. 

Mr. T. R. Srinivasan, for the Respondent. 

Order.—This is a Oivil Revision Peti- 
tion against an order of the Principal’ 
Subordinate Judge of Trichinopoly dis- 
paupering the plaintiff, under O. XXXII, 
r. 9, Oivil Procedure Code, on the ground- 
of his having entered into an agreement 
with one Manickam Pillei with reference” 
to the subject-matter of the suit. The 
execution of the agreement was admitted, 
but it was alleged that’ the agreement“ 


kad 
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was neiihér in fespect of the subject- 
matter of the suit, nor had any person 
obtained an interest in such subject-matter. 
After the agreement was produced by 
Manickdm Pillai, the plaintiff alleged sub- 
‘sequently thatthe agreement was altered 
in material particulars after its execution, 
and that he did not know of such altera- 
tion until it was produced in Court. After 
recording evidencein thé proceedings, the 
learned Subordinate Judge found it as a 
fact that the ugreement was not altered. 
The petitioner now asked me to interfere 
with this finding on the ground that it is 
erroneous. After hearing his Counsel’s 
arguments, who led me through the evi- 
dence, I find myself in agreement with the 
finding of the Oourt below. Even if I 
had not arrived at the same conclusion, 
I would hèb have been entitled to interfere 
with it. The lower Court was entitled to 
come to a finding, and having determin- 
ed the question of fact against the 
Petitioner, it cannot be said to have acted 
either illegally or with any material irre- 
gularity. It is thus clear that this ground 
is neither correct nor open tothe petitioner 
in revision. 

It was then contended on behalf of the 
petitioner that even if the agreement was 
accepted as genuine, it didnot create any 
right in the subject-matter of the suit. A 
reference was made by his Counsel to s. 54, 
Transfer of Property Act, and s. 17, Regis- 
tration Act, which was in my opinion wholly 
irrelevant in this case. Under the terms 
of the present agreement, Manickam Pillai 
had advanced a sum of Rs. 500 to the 
petitioner towards the expenses already 
incurred by him in conducting the suit 
till then and had also agreed to advance 
another sum of Rs. 500 “for taking steps 
and forthe expenses that may be neces- 
sary hereafter till the disposal uf the suit 
in the Sub-Oourt, Tricomopoly.” The 
petitioner nad in consideration of the ad- 
vances so made, and promised to be made 
subsequently, agreed to re-pay toe amount 
of Rs. 1,00 with interest witnin three 
months of the disposal of the suit. He 
had further undertaken to sell one-fourth 
share of the properties to wuch he might 
be held entitled 1f he failed tore pay the 
money due from him wihin the time 
mentioned above. 

An agreement of this nature does fall 
in my opinion within thee language of 
O. XX Kill, r. 9 (c) which is wide enough 
to cover such an interest as was created by 


the petitioner in“ Manickam Fillai’s favour. 


175—89 & 90 


OURDIAL BINGH v. TRI Kate (LAH) 


705 


Moreover, as observed by Mullick, J. 1u 
Charu Sila Dasi v Haran Chandra Mukher- 
jee, 50 Ind. Oas. 520 (1), the provisions 
contained in O. XXXII, Oivil Procedure 
Code, were desigued in aid of bona fide 
litigants and must be strictly confined to 
them. Wita this observation of the learned 
Judge I respectfully agree. I would 
therefore reject the petition for revision 
with costs. The petitioner's Counsel asked 
me in the end that if his petition was 
not to be accepted, I might grant him 
further time to pay the necessary court- 
fees. The Oourt has power to do sọ 
under s. 149, Oivil Procedure Code, and 
in view of the fact that the lower Court 
had also granted him a month to pay 
the requisite courl-fees of which he could 
not avail himself on account of this peti- 
tion having “been filed and admitted, I 
would accede to this request and order 
the petitioner ‘to pay the necessary couri- 
fee within a fortnight from this date. 
N.-D. Petition rejected. 


(1) 50 Ind. Oas, 520; A IR 1919 Pat, 58. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1511 of 1936 
.- - June ll, 1937 i 
Tag CHAND AND ABDUL RASHID, JJ. 
Thakar GURDIAL SINGH—APpPELLANT 
VETIUS 
Musammat TEJ KAUR AND OTARES— 
; - RESPONDENTS 
Custom (Punjab)—No definite rule of custom on 
particular matter—Parties can fall back on therr 
personal law-—If personal law also does not contain 
definite rule, matter must be dectded accordtng to 
justice, equity and good conscience—-Matntenance— 
idow— Parties, Rujputs of Batala Tehsil, Gurdas- 
District—-Widow of male proprietor 13 entitled 
to suitable masntenance out of 148 estate tn hanas of 
her- sons or step-sons—-Such maintenance w charge 
upon her husband's estate~On BY aha ga charge 
attaches to portion allotted to each son andcan be 
realised sn'proportion in which dsviston of property 
mads. 


It is settled law that among parties ostensibly 
governed by Oustomaly Law, if on 8 particular 
matter no definite rule of custom 18 proved to exist, 
the parties are entitled to fall back on their ‘per- 
sonal’ law. If the ‘personal’ law also does not con- 
tain any definite rule applicable to the case, 16 must 
be desided according to “equity, justice and good 
conscience.” Daya Ham v. Sohel Singh (1), 10ehed 


on. 

Under custom amongst the Rajputs of Batala Tahsil, 
Gurdaspur: District, the widow of a male proprietor 
is entitled to suitable mMamtenance out of his estate 
in the hands of his sons, whether they be the issue 
of the surviving widow or widows or of a pie-deceun- 
ed wife. Such maintenance isa charge against the 
whole and every part of the huzband’, estate, and, 
subjest to -certen provisos, ıt is enforceable against 
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the heir or heirs in possession, or those claiming 
under them. The widow accordingly has aright to 
be maintained by lier own sons as well as by her 
step-son out of the estate which they inherit from 
their father so long as the estate is joint. if 

e sons choose to divide the estate among themselves 
without reference to widow or without making any 
suitable arrangement for her maintenance, such 
partition which isthe act of the sons andto which 
she is Dot a party, cannot destroy the charge for her 
maintenance which, she has on the whole and every 
part of her husband's estate. It follows therefore, 
that on such partition, the charge attaches to the 
portion which has been allotted to each son, and 
must be reahzed im the proportion in which they 
have divided the property among themselves, This 
is the just and equitable view, and there is no rule of 
custom or Hindu Law to the contrary. Hemangint Dasi 


v. Kedar Nath Kundu (3), explained and distinguish-- 


ed, Bishan Das v. Mansa Devi (2), dissented from, 

Legh Indar Singh v. Harnam Singh (5) and Subra- 

yas teh v. K. Thayaramma (6), referred to. [p. 
, coL 2] ` 


b. C. A. fom a decree of the District 
Judge, Gurdaspur, dated August 21, 1936. 

Messrs. Mehr Chand Mahajan and Yash- 
pal Gandhi, for the Appellant. 

Messrs. J. N. Aggarwal, Vishni ` Dutta 
and Balkishan Mehra, for the Respondents. 

Tek Chand, J.—The parties to this 
litigation are Rajputs of Mauza Shahpur 
Jajan, Batala Tahsil, District Gurdaspur, 
and are related toeach other as follows: 


Musammat=KARAM OHAND=Musammet 


“Mohan Devi Te) Kaur 
(W. No, 1) (W. No, 2) 
me ie |. tal 
Gurdial Singh Harbhajan . Shiv Dayal 
(defendant Singh (def- Singh (de- 
No, 1) endans tendent 
No. 3) No, 3) 


Musammai Mohan Devi died many: years 
ago m the lifetime of Karam Chand, leaving 
a son Gurdial Singh, defendant No. 1. He 
then married Musammat -Tej Kaur from 
whom he had two sons, Harbhajan Singh 
and Shiv Dayal Singh,. defendant Nos. 9 
and 3, Karam Chand himself died on 
November 21, 1931, leaving over 650 ghu- 
maons of land. On his death the land was 
mutated in the names of his three sons 
jointly. Some years later it was divided 
by them according to the chundawand rule; 
Gurdial Singh getting one-half and Harbha- 
jan Singh and Shiv Vayal Singh one-fourth 
each. Atthe time of partition between 
the sons, no provision was made for the 
maintenance of Musammat Tej Kaur. 


Accordingly, she instituted the suit, which. 


has given rise to this appeal, for recovery 
cf Rs. 20 per mensem as maintenance from 
the three defendants, a 


The suji "was resisted by Gurdial Singh, | 
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defendant No. 1, who pleaded that he, being 
the step-son of the plaintiff, was not liable 
for her maintenance, and that the property 
having been divided according to the chunda- 
wand rule, she must look to the share 
allotted to hersons for maintenance. The 
trial Judge repelled this plea, and held 
that all the defendants were liable for the 
maintenance of the plaintiff in the pro- 
portion in which they had succeeded to 
the property of their father. He found that 
having regard to the extent of the property. 
and the station in life of the parties, the 
proper amount of maintenance for the 
plaintiff was Rs. 20 per mensem. He accord- 
ingly passed a decree to the above effect, 
directing the defendants to pay this amount 
out of the estate of their father, defen- 
dant No. 1 to pay Rs. 10 and defen- 
dants Nos. 2 and 3 Rs. 10 per mensem. He 
further ordered that this sum of Rs. 20 
per mensem shall be a charge upon the 
estate and the defendants shall not alie- 
nate or encumber so much of the estate 
as is sufficient to provide for the above: 
maintenance to the plaintif. Defen- 
dant No.1 appealed tothe District Judge, 
but was unsuccessful. He has preferred a 
second appeal in this Uourt. 

As stated already, the parties are Rajputs 
of Batala Tahsil of Gurdaspur District, and 
it is common ground between them that 
in matters of inheritance they are governed 
by custom and not by Hindu Law. This 
is clear from the fact that succession to 
Karam Ohand's estate has been according 
to the chundawand rule, which is not 
recognized by the Mitakshara School of 
Hindu Law. In the riwaj-i-ams prepared 
in the last two settlements it is stated that 
the rule of chundawand prevails among 
the Rajputs of Batala Tahsil. The question 
of maintenance of Musammat Tej Kaur must, 
therefore, be primarily determined by cus- 
tom, if one is found to exist. There is, 
however, no entry 1n the riwaj-t-ams dealing 
with this matter. Nor have the parties been 
able to prove by other evidence the existe 
ence of any custom bearing on the point, 
It 18 settled law that among parties osten- 
sibly governea by Customary Law, if on 
a particular matter no dehnite rule of 
custom is proved to exist, the parties are 
entitled to tall back on their ‘personal’ law: - 
Daya kam V. Sohel Singh (1). It the ‘per- 
sonal’ law also does not contam any definite 
rule applicable» to the case, it must be 
decided according to“equity, justice and 


p% 110 P R 1908; 3LPL R 1907; 59 PWR 1907 
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good conscience”: B. 6, Punjab Laws 
Act, It is conceded by both Counsel that 
the Mitakshara (which governs Hindus 
residing in the Punjab) does not: contain 
any expréss provision governing a case 
of this kind. Under that system of law, 
on the death of a male proprietor, his 
property devolves on his sons in equal 
shares, whether born of one or several 
wives, and they are entitled to hold it 
jointly until they decide to partition. Dur- 
ing this period, the widow or widows 
of the last male owner are entitled to be 
maintained out of the estate. If, however, 
the sons wish to divide the property among 
themselves, they are entitled to do so with- 
out consulting the widows of the father, 
but in that event, each of the widows gets 
a share equal to that of a son. This share 
she holds till her death. She is thus in- 
dependently well provided for,and naturally 
the Mitakshara contains no provision cover- 
ing a case like the one before us. The 
‘personal’ law, therefore, is of no assistance 
in the matter. Consequently, the question 
must be decided in accordance with equity,. 
justice and good conscience. | 

It is common ground between the par- 
ties that under custom, the widow of a male 
proprietor is entitled to suitable main- 
tenance out of his estatein the hands of 
his sons, whether they be the issue of the 
surviving widow or widows or of a pre- 
deceased wife. It is also conceded, as 
pointed ont in Para. 17 of Rattigan’s Digest, 
that such maintenance is a charge against 
the whole and every part of the husband's 
estate and, subject to certain provisos 


(which are not relevant for our purposes), 


it is enforceable against the heir or heirs 
in possession, or those claiming under them. 
Musammat Tej Kaur accordingly had a right 
to be maintamed by her own sons as well 
as by her step-son out of the estate which 
they had inherited from Karam Chand, Bo 
long asthe estate was joint. These sons 
have now chosen to divide the estate among 
themseives without reference to her, nor 
have they made any suitable arrangement 
for her mamtenance. Obviously, the parti- 
tion which is the act of the song and to 
which she 18 nota party, cannot destroy 
the charge tor her maintenance which, as 
already stuted, she had on the whoie and 
every part of her husband's estate. It 
follows, therefore, that on sach partition, 
the charge attaches to tue portion which 
has been-allotted to each sun, and must 
be resized in the proportion” m which 


they have divided ine property among 
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themselves. It is conceded that this is 
the just and equitable view, and that if 
there is norule of custom or Hindu Law 
to the contrary, all the defendants must be 
held liable for the plaintiff's maintenance. 
- The learned Counsel for the appellant, 
however, relies on Bishen Das v. Mansa Devi 
(2) acase decided by a Division Bench of 
the Chief Oourt of the Punjab, among 
Parties governed by the Hindu Law of 
Mitakshara School. In that case it was 
held that after partition between two sons, 
the plaintiff being the real mother of one 
only, she could not claim maintenance from 
her step-son, although, as long as the 
estate remained joint, her maintenance 
would have been a charge upon the whole 
estate. The learned Judges in that case 
followed a decision of their Lordships of 
the Privy Oduncil in Hemangins Dasi v. 
Kedar Nath Kundu (3) the parties to which 
were Bengali Hindus, governed by the 
Dayabhaga School of Hindu Law. A perusal 
of their Lordships’ judgment leaves no 
doubt that the decision proceeded on cer 
tain texts of the Dayabhaga which are 
quoted therein : see p. 764-65*. Ona of the 
texts lays down that on partition between 
sons of one man by different wives, parti- 
tion is made “by allotmeyt of shares to the 
mothers”, and while each mother lives, “her 
sons have -no power to make partition 
among themselves without her consent”. 
Another text of Jimutavahana is cited as 
laying down that when partition takes 
place among sons of different mothers with 
the consent of these mothers, 

“each mother receives from sons born of her an 
equal share with them, and she cannot receive s 
share from the children of another wife; therefore 
she can only receive a share from her own sons 
(Oolebrook's Digest, Vol-IL, Book V, Oh. I, V. 89).” 

On these texts ‘of the Dayabnaga, their 
Lordships ruled that under that system of 
law. where- partition takes place among 
sons of different mothers, each widow is 
entitled to. maintenance only out of the 
share or shares allotted to the son or sons 
of whom:.she is the mother. Admittedly 
the. Mitakshara contains no such texts and 
itis clear that on every one of the points 
dealt with in the Privy Oouncil judgment 


‘the position under that systsm of law is 


fundamentally different from the Daya- 
bhaga. Under the Mitakshara, partition 
among sons of different wives is not made 
by allotment of shares to the movhers, 


APR 1914; 23 Ind. Oas, 536; A I R 191: Lah., 
486; 60 P L R 1914 


(3) 160 758; 16 I A 115; 5 Sar. 374 (P 0). 
*Pages of 16 O.—A Rd] . z 
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but each son takes his share independently 
for himself. Noy.is the consent of the 
mother necessary for a partition among 
her sons inter se. The mode of allotment 
is also materially different under the two 
systems. As already stated, in a Mitak- 
shara family, on partition among sons of 
different mothers, each son and surviv- 
ing mother takes an equal share. This 
is not so under the Dayabhaga. The diffee 
rence may be illustrated by the following 
instance. A dies leaving a widow B, 
three sons by her, named D, E and F, 
and a son C from a pre-deceased wife. 
Under the Mitakshara, the sons can divide 
the father’s property inter se without the 
consent of B, but on partition the share 


allotted to each son (C, D,E and F) will- 


be 1-5th and the widow (8) will take the 
remaining 15th. Under the Dayabhaga, 
however, the property will first be divided 
into as Many shares as there are sons, i.e. 
four shares in the illustration; one of these 
shares (t, e. 1-4th) will be allotted to C and 
the remaining 3-4th to D, E and F jointly, 
After this partition, the widow B will be 
maintained by her sons alone. If subse- 
quently D, E and F wish to divide the 
properly trier se, they must do so with the 
consent of their mother B, who, on this 
Partition, will take’ an equal share with 
them, that is to say, the 3-4th share which 
was allotted in the original partition to 
this branch of the family will be sub- 
divided equally between her and her sous. 
B's share will thus be 1-4th of 3-4th or 3-16th: 
fee Damodar Das Maneklal v. Utiamram 
Maneklal (4) and Rama Krishna's -Hindu 
Law, Vol. IL, p. 99. ° oe 


‘None of these matters was considered. by 
the learned Judges of the Chief Oourt in 
the case cited. Their attention was direct- 
ed to one point oniy, on whicn the law 
under both systems is the same, namely 
that a step-mother is not an heir to a step- 
son. From this they concluded that there 
was no difference between the Dayabhaga 
and the Mitakshara as to the position and 
Tight of a step-mother in all matters and 
they applied to a Mitakshara family the 
rule laid down by the Privy Council in 
Hemangini Dasi v, Kedar Nath Kunau (3) 
In regard to parties governed by the 
Dayabhaga. With the utmost respect I 
feel bound to say that this conclusion of 
the learned Judges was unjustined, and that 
Bishen Das v. Mansa Devi (2) does not 
lay down the law correctly. In this connec- 


(4) 17 B 371. 
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tion reference may bè made to Tegh Indar 
Singh V. Hurnam Singh (5) at p. 459* where 
the broad proposition enunciated in Bishen 
Das v, Mansa Devt (2) was expressly dis- 
senied from by a Division Berch of this 
Court (Shadi Lal, O. J. and Addison, J.): 
see also Subrayudu Chetty v. K. Thaya- 
amma (6) where tne learned Judges of the 
Madras High Court, after refermng to the 
Privy Council decision in Hemangent Last 
y. Kedar Nath Kundu 13) pomted out that: 

“The provisions of the Dayabhaga under which 

that case was decided, were different from those of 
the Mitakshara and that the rule laid down therein 
could not be made applicable in provinces governed 
by the Matakshara School of Hindu Law.” 
- I hold, therefore, that the Oourts below 
came to a correct conclusion in holding 
that on- partition of Karam Oband’s estate 
between the deiendants they are liable tor 
the maintenance of the plaintiff in the pro- 
portion in which they have divided 
the estate among themselves. No objec- 
tion was taken to the amount hxed which 
does not seem to be unreasonable in the 
circumstances. For the foregoing 1easons 
I would dismiss this appeal, but having 
regard to ull the circumstances, would 
leave the parties to bear thelr own costs 
in this Court. 

Abdul Rashid, J.—I agree. - 

8. ` Appeal dismissed. 
(b) 6 Lah, 457; 90 Ind. Oas, 1035; A IR 1925 Lab 
568; 26 P LR 600; 7 Lah. LJ 421. 

(6) 35 M 147; 10 Ind. Cas. 347; 21 M L J 493; JOM L 
T L; (191) 3M WN 148. ` 

*Page of 6 Labh.—|#d.] 


OUDH CHIEF COURT 
Second Uivil Appeal No. 267 of 1936 
May 4, 1938 
THomas, O. J. AND YORKE, d.» 
Musammat ASKARI BEGAM— 
DHFENDANT—APPBLLANT 
VETEUS 
BALLABH DAS AND ANOTHER— 
PLAINTIFFS AND OTHERS—URPHNDANTS 
— RESPONDENTa 

Transfer of Property Act (UV of 1822), 3. 53— 
Possession given to grantee — ‘Grantor agreng to 
mutation —Whether amounts to “transfer” wtthin 
meaning of 8. dd—Specific Heief Act (d of 181?), 
s. 42—Decree-holder not attuching property wn dispute 
—buu jor declaration that property belonged to 
judgment-debtors and was attachab‘e, tf lrea. 

‘Giving possession to the grantee or allowing her 
to hold possession and then agreeing to mutation 
(though tne tiunsactiony are uctitious) amount to < 
transier which is voidable unde the provisions ot 
8. 53 of the Tranffer ot Property act, [p. 740, ool. 
2; p. 711, col. 1.) 

|Oase-law reierred to.] 


Though the decree-holders have not proceeded 


- against the property in dispute by an application 
6 L 


1938 


in execution and an attachment of the property, 
followed presumably by proceedings under O. XXL 
r. 58, Oivil Procedure Code and an order under r. 83 

they are still entitled to institute a suit under 6 420 

the Specifie Relief Act for a declaration that the 
property belonged to the judgment-debtors and 
was attachable and the alleged giftof the property 
was fictitious Jamnabat Gulabchand v. Dattatraya 
Ramchandra (7), followed. [p. 712, col. 1.) 

[Case-law referred to.] 


8.0. A. against the order of the District 
Judge, Lucknow, dated April 15, 1936. 

Mr. Habib Ali Khan, for the Appellant. 

Mr. R. K. Srivastava, for Respondents 
Nos. 1 and 2. 


Judgment.—This is a second appeal by 
Musammat Askari Begam, defendant, from 
the judgment of the District Judge of Luck- 
now dismissing her appeal from the judg- 
ment of the Civil Judge of Mohanlalgunj, 
Lucknow. 

The plaintiffs-respondents Ballabh Das 
and Madan Murari are the sons of one 
Gobardhan Das who held a money decree 
under O, XXXIV, r. 6, Oivil Procedure 
Code, against defendants respondents Nos. 3 
and 4, Bunyad Husain and Naushad Ali, for 
Rs. 8,196 cdd dated May 14, 1927, which 
decree remains still unsatisfied. The respon- 
dents Nos. 3 and 4 elsewhere described as 
defendants Nos. 2 and 3 were the sons of 
one \fusammat Wajib-un-nisa who was the 
Owner of a one anna six pies share in 
village Madharmau Kalan. Musammat 
Wajib-un-nisa died on June 11, 19%, leav- 
ing defendants Nos. 2 and 3, her sons, and 
her daughter Musammat Azmat-un-nisa as 
her heirs. On July 21, 1931, an application 
for mutation in respect of this share in, 
village Madharmau Kalan was made by 
Musammat Askari Begam, wife of Bunyad 
Husain, who alleged possession under an 
oral gift said to have been made by Musam- 
mat Wajib un-nisa two days before her 
death cn June 9, 1934. Defendants Nos. 2 
and 3 were called in the mutation Oourt, 
and there made statements that they had 
no objection to mutation being effected in 
favour of the present appellant, and it was 
so effected. 

On November 24, 1934, the plaintiffs- 
respondents instituted a suit for declaration 
that the defendants Nos. 2 and 3 were the 
owners of thisone anna six pies share and 
that that shareis liableto be attached and 
sold in execution of the decree for Rs. 8.000 
odd, and they alleged that the entry in the 
khewat was fictitious. The reply put 
forward on behalf of the defendant- 
appellant was that this share had been 
gifted to her in lieu of her services. It was 
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further pleaded orally that the suit was not 
maintainable under s, 53 of the Transfer of 
Property Act and was barred by s. 42 of the 
Specific Relief Act. The learned Civil Judge 
framed three issues, 

“(1) Did Musammat Wajtb-un-nisa gift 
the property in suit to defendant No. 1 on 
June 9, 1934, as alleged ? 

“(2) If so, is that gift fictitious and fraudu- 
lent and not binding on the plaintiffs? 

“(3) Is the suit not maintainable having 
regard tos. 53 of the Transfer of Property 
Act and s. 42 of the Specific Relief Act ?” 

The trial Court decided the first issue in 
the negative, and foundas a fact after a 
very full discussion of the evidence that the 
giftin favour of Musammat Askari Begam 
had not been proved. That view has also 
found favour with the learned District 
Judge, andthis isa finding of fact .which 
cannot be disputed in second appeal. 

In the trial Court it is noted in regard to 
the second issue that the learned Counsel 
for the plaintiffs gave up the plea covered 
by this issue. Ib appears, however, that 
this issue as framed was more or less 
meaningless, and it is hard to say what the 
trial Court's finding really meant. 

On the third issue the learned Civil 
Judge held that s. 53 of the Transfer of 
Property Act was not applicable to the 
case. He was of opinion that the suit was 
maintainable under s. 42 of the Specific 
Relief Act, and decreed it accordingly in 
respect of a 4-5ths share in the property in 
suit. On these two points the finding of the 
learned District Judge is not perhaps as 
clearly stated asit might have been. He 
save at the conclusion of his judgment : 

“The circumstances of the case together with the 
attempt of the-defendant No. 1 to prove the oral 
gift by this evidence which both the lower Ooart 
and this Oourt have found to be false clearly show 
that the intention of the colourable transfer made by 


the fictitious entry in the khewat was for the purpose 
of defeating +he creditors.” f 

It appears to be the view of the District 
Judge thats. 53 of the Transfer of Property 
Act was applicable to the case. He had 
held earlier on the question of the maintain- 
ability of the suit under s. 42 of the Specific 
Relief Act in these terms. He says at one 
place, 

“It ia argued for the appellant that Ex. 2 shows 
that the execution case against Bunyad Husain and 
Naushad Ali had been consigned to records on 
November 20,1934. ‘here is no allegation in the 

laint that there has been any attachment. But 
k R. M. A. Firm by their a Mayappa Chettiar 
v. Maung Po Shein; A. I. R.1926 Rangoon p. 124 (1) 
and Mulkh Raj v. Firm Ralla Ram-Rao Mal, A. I.R 

9 


(1) ATR 1928 Rang. 124; 95 Ind. Oas 98; 4 R299, 
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1926 Lahore p. 348 (2) say that unless there is an attach- 
ment, no declaration can be granted under a, 42 of 
the Spesific Relief Act. This property was never 
attached,” 

Later on he says: 

“Thig was certainly not a case in which any 
attempt had been made to attach the property. In 
face of the entry in the khewat, in favour of the 
appellant, it is difficult tosee how plaintiffa could have 
attached the property.” 


We understand the District Judge to 
mean that as this was not a case in which 
attachment was possible, there was no bar 
to the maintainability of the suit under s. 42 
of the Specific Relief Act. 

In this Court four points were taken, 

' but two of these were snbsequently dropped. 
It was first argued that there was no evi- 
dence on the record that the plaintiffs were 
creditors. This point wag dropped. It 
was also said that the suit was not properly 
framed as representative suit under s. 53 
of the Transfer of Property Act. This 
point. has also been dropped in view of the 
wording of para. 6 ofthe plaintin which-it 
was stated in terms that the suit was being 
filed for the benefit of all the creditors, 
while the record further. showed that the 
provisions of O. I, r. 8, Civil Procedure Code, 
properly complied with, an application was 
made on Febru&ry 22, 1935, and a notice 
published on March 13, 1935, which the 
Court held to have been sufficiently served. 
The other two points raised were, first, 
that there was no transfer by the defend- 
ants Nos. 2 and 3 to the defendant No. 1 
appellant and, therefore, the suit could not 
lie under s. 53 of the Transfer of Property 
Act, and secondly, that the present suit was 
not maintainable under s. 42 of the Specific 
Relief Act because there had been no attach- 
ment of the property. 

On the first of these two points the learned 
- Counsel for the appellant has adopted the 
seamen of the trial Court which held 
that á 

“the act of the defendants Nos. 2 and 3 in allow- 
ing the mutation of names to be effected in favour of 
the defendant No. 1 can at best be considered 
relinquishment, though the relinquishment was 
surely a sham transaction, Anyway, a relinquish- 
ment is not a transfer and sgo the section does not 
apply. 

This argument rests on the footing that 
whereas under s. 53 (1) of the Transfer of 
Property Act every transfer of immovable 
_ property made with intent to defeat or 
delay the creditors of the transferor shall 
"be voidable at the option of ány creditor so 
, defeated or delayed, it cannot be said that 
in the present case there was any transfer 


2 AIR1996 Lah. 348; 93 Ind. Oas. 997: 7 
; 8 Lah L J 850; 37 PL R 408, É 
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of property within the meaning of s. 6 of the 
Transfer of Property Act s. 5 provides, 

“In the following sectione ‘transfer of property’ 
means an act by which a living person” conveys pro- 

rty, in present or in future, to one or more other 
iving persons, or to himeelf, or to himself and one or 
more other living persons; and ‘to transfer property’ 
in to rm such act." 

What happened in the present case has 
been explained above. There was no 
positive act-of transfer either by oral gift 
or by meane of any document. What the 
defendants Ncs. 2 and 3 did was to put up 
the defendant-appellant Musammat Askari 
Begam, who is the wife of the defendant 
No. 2 Bunyad Husain, to apply for muta- 
tion on a false allegation of an oral gift 
and to allege pussession under that gift, 
and themselves to acquiesce in the passing 
of an order fcr mutation by stating that 
they had no objection. It is argued that 
such an act does not come within the 
description of an act by which a living 
person conveys property, in present or in 
future, to another person. On behalf of 
the respondents it is contended that the 
act of the respondents Nos. 3 and 4 in mak- 
ing statement in the mutation Court amounts 
to a relinquishment, release or surrender or 
might be treated as an oral gift followed by 
delivery of possession, and however looked 
at really amounts to a transfer, and, there- 
fore, as this wasclearly a transfer made 
with intent to defeat or delay the creditors 
of the” transferor, 5.53 of the Transfer of 
Property Act applies. In this connection 
reliance has been placed on the ruling 
reported in Nilkanth Laxman Naik and 
others v. Muktabai, A. I. R. 1986 Nagpur 
166 (3) in which it was held th 

“the word ‘transfer’ in s. 53 is wide enough to 
cover a surrender bya widow of her widow's 
interest. Hence a surrender deed of a widow's 


estate, if made with intent to defraud or delay the 
claims of her creditor is voidable under s. 53." 


This is, of course, by no means a parallel 
case, but in principle it appears to us that 
the device adopted by the defendants Nos. 2 
and 3in the present case of allowing the 
wife of one of them to obtain mutation by 
the method described above does come 
within the description of an act by which a 


<. living person conveys property to another 


person. The defendants Nos.2 and 3 must 
have known perfectly well that the oral gift 
by Musammat Wajib-un-nisa wasa pure 
fiction and in its absence they were the 
heirs to 4-5ths of Wajib-un-nisa’s estate. 
By giving possession to Musammat Askari 
Begam appellant or allowing her to hold 


3) A I R 1938 Nag 166; 165 Ind. Oas, 944: IL 
1036 Nag. 69; 9 R N D9, j 
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possession (if indeed this possession was 
itself anvthing more than a fiction) and 
then agreeing to mutation, they did in 
effect transfer their shares in the property 
to Musammat Askari Begam appellant and 
this transfer appears tous to be one which 
was voldable under the provisions of s. 53 of 
the Transfer of Property Act. 

The second contention put forward on 
behalf of the appellant is that in view of 
the fact that the plaintiffs had not actually 
proceeded against the property in suit, they 
were not entitled to maintain a suit under 
-B. 42 of the Specific Relief Act for a declara- 
tion that the property in suit belongs to 
their judgment debtors. For the appellants 
reliance was placed on the ruling reported 
in K. R. M. A. Firm by their agent Mayappa 
Chettiar v. Maung Po Thein and others, 
A. I. R. 1926 Rangoon 124 (1) in which it 
was held that “Where there has been no 
attachment, the decree-holder ought not to 
be allowed tosuefor a declaration under 
s. 42 of the Specific Relief Act’. Relief by 
way of a declaratory decree is a creation of 
statute and ought not to be arbitrarily 
extended. There is an essential difference 
between the position of a person who is 
claiming a declaration of his own right, 
and that ofa decree-holder who claims a 
declaration of the right of his judgment- 
debtor. 

“A suit under O XXI, r. 83, is intended to be sole 
remedy of a decree-holder whose claim to attach 
property has been disputed, and s. 42 ought not to be 
- interpreted so as to cover such a case, since the 
decree-holder does not claim any right of his 
own in the property and so far as he claims any 
rights as tothe property, provision has to be made 
for his establishing that right by the procedure pro- 
vided in O. XXI, so that it would be a wrong exercise 
of ao to allow him to claim a declaration under 
5. A 

The same view was taken in Mulkh Raj 
and another v. Firm Ralla Ram-Rao Mal, 
and others reported in A. I. R. 1926 Lahore 


348 (2) where it was held that 

“it is not open toa decree-holder to withdraw the 
attachment himself and then to bring a snit under 
O. XXI, r. 63, but a suit under r. 63 for declaration 
lies only when an attachment has been objected to 
and the objector’s claim has either been accepted or 
disallowed by the execution Oourt. Rule 63 pre- 
cludes all suits but the one under the rule itself, and, 
therefore, no suit ander any other provisions of law is 
competent.” i 

On behalf of the respondent reliance has 
been placed ona number of rulings. In 
Chattru Mal v. Musammat Majidan and 
others, A. T. R. 1934 Lah. p.-460 (4) it was held 
that 

“Where a wife obtains a consent decree against her 


(4) AIR 1934 Lah. 460; 150 Ind. Oas, 888; 35” 
LE 403; 7 BL 80. ” 


aa 


ANKARI BEGAM Y. BALLABH pas (OUDE) 


711 


husband on the basis of a collasive award and in 
execution of the decree obtains his property, and he {s 
adjudged insolvent subsequently on his own applica- 
tion, a suit by the creditors fora declaration that the 
deores obtained by the wife was ineffectual as against 
their rightsis mnot.barred by the proviso to 
s. 42 of the Specific Relief Act.” f 

Similarlyin Ma Sein v. P. L.S. K. Firm 
and another, I. L. R. 7 Rang. p. 477 (5) it 
was held that 

‘Where under the provisions of a 42 of the 
Specific Relief Act the creditors of a judgment- 
debtor choose to file a suit against him and the 
transferes of his property for a bare declaration 
that such transfer was void and ineffective 4s 
against them and that they were entitled to proceed 
in execution or otherwise against the property, such 
a suit would lie without the necessity of asking for 
the consequential relief of setting aside the deed of 
transfer.” 

Learned Counsel for the respondents has 
relied also. on the ruling of the Lower 
Burma Chief Court reported in Chan Tat 
Thai v. Ma Lat and another, 33 Ind. Oas. 
124 (8), where it was held that 

“Where an attaching creditor withdraws the 
attachment, though he cannot file a mit under 

. XXI, r. 83, he can file a suit under s. 42 of the 
Specific Relief Act for a declaration that the pro- 
perty sought to be attached belonged to his judgment- 

ebtor.” 

He has also relied on the ruling reported 
in Jamnabai Gulabchand v. Dattatraya 
Ramchandra and another, I. L. R. 60 Bom. 
296 (7). In that case it was contended that 
O. XXI, r. 63, precluded allsuits but one 
under the rule itself and therefore no suit 
could lie under s. 42 of the Specific Relief 
Act.for a declaration that the house in 
dispute, though purchased in the name of 
J was really owned by the judgment- 
debtor and was liable to attachment and 
gale in execution of the plaintiff's decree 
against him. It was held that the suit 
under s. 42 of the Specific Relief Act was 
competent asthe plaintiff claimed a right 
to attach the house and the right to attach 
particular propertv was a right “as to’ 
that property within the meaning of that 
section. | 

Section 42 of the Specific Relief Act 
provides that 

“Any person entitled to any legal character, or 
to any right as to any property, may institute a sult 
against any person denying, or interested to deny, 
his title to such character or right, and the Oourt 
may inits discretion make therein a declaration 
that he is so entitled, and the plaintiff need not in 
such suit ask for any furtherrelief: 

“Provided that no Gourt shall make any such 
declaration where the plaintiff being able to seek 


(5) 7 R 477; 120 a Oss, 228; Ind, Rul. (1930) 
R 2% A IRI ng 27. 

(6) 33 Ind, Oas. 124; 9 Bur. L T 88; AI R 1916 
L B 84. 

(7) 60 B 228; 163 Ind. Oas. 260; 38 Bom L R 251; 
AIR 1986 Bom 160; 8 R B 408, 
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fe ne than a mere declaration of title, omits 
to do so.” 

In the present case we are not concerned 
with the proviso, and the sole contention is 
that because the plaintiff have not proceeded 
against the property in dispute by an 
application in execution and an attachment 
of the property, followed presumably by 
proceedings under O. XXI, r. 58, and an 
. order under r. 63, they were not entitled to 
institute a suit under s. 42 of the Specific 
Relief Act. The two cases on which 
reliance is placed were cases in which there 
had been an attachment and the Court 
proceeded to hold that a suit could not be 
filed under the provisions of O. XXI, r. 63, 
in the absence of an adverse order under 
that rule. That is not the case here. 
Secondly, it appears to be more than doubt- 
ful whether that view any longér holds, the 
field and to us it appears that the view 
taken by the Bombay High Court in 
Jamnabat Gulabchand . v. Dattatraya Ram- 
chandra, I. L. R. 60 Bom. 226 (7), is the 
view which commends itself to us. Ihe 
learned Ohief Justice in that case pointed 
out, 

“The question is whether the plaintiff hes any right 
‘ag to’ the property. The right which the plaintiff 
claims 18 a right to attach the property and it 
seems to me that a rifht to attach particular pro- 
perty is a right ‘as to' that property.’ 

Later on he said 

“1 entirely ee that the Court ought not to 
encourage the filing of suits where the relief claimed 
can be sought ditiously and cheaply in attach- 
ment; and 1f I thought that the plaintif in this 
case could have obtained the relief, which he seeks 
in attachment, I should not be prepared to make any 
-declaration in his favour. But itis apparent from 
the judgment of the trial Court that the question 
whether the purchase inthe name of defendant No. 8 
was benamé for defendant No. l was a somewhat 
complicated one, and I doubt very much whether a 
Court would deal with the question in execation." 

He went on to say, 

“It geems tome that what the plaintiff in substance 
is claiming is a declaration of his right as to this 
property, [think the proper form of deqlaration to 
make is this: The Oourt being of opinion that the 
purchase of the suit proper in the name of 
defendant No. 2 was benami for defendant No. 1, 
it 18 declared that the plaintiff in execution of his 
deciee against defendant No. 1 is entitled to attach 
the property. That seems tome to bea declaration 
which falls within s. 42 of the Specific Relief Act.” 

Similarly in the present case it appears 
to us cleai that the declaration sought by 
the plaintiffs in the present suit was a 
declaration covered by s. 42 of the Specific 
Relief Act and one which could ‘properly be 
granted. The two lower Courts - have 
therefore rightly decreed the plaintiffs’ suit. 
This appeal sccordingly fails and is dis- 
missed with costs. 


D. ` Appeal dismissed. 
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AND OTHEES—RESPON DENTS 

Hindu Law—Gift—Gift during illness—Such 
gift when void—Giftheld not void on thie ground 
—Transfer of Property Act (IV of 1883), s. 126 
(Before amendment in 1929)—Section, if affected 
Hindu Law—Gift challenged on ground of undue 
influence—~Transaction found not unconscionable— 
Burden of proof—Gift tainted with undue influ- 
ence —Benejit, if can be retained by third party 
volunteer~—-Bona fide purchaser for value without 
noltice—Posttron of. | 

Under Hindu Law a gift can be repudiated as 
void on the ground that it was made by the 
donor during illness the donor is in very great 
physical distress brought on by illness which makes 
him incapable of thinking and acting properly, or 
of forming a rational estimate as regards the 


Hindu Law unaffected by anything contained in 
Chap. 7, Transfer of Property Act. 

Where a gift is impeached as being procured 
by undue influence, and itis found that the trans- 
action was not unconscionable the burden is upon 
the persons challenging the transaction to show 
that the donee did use his position to obtain an 
unfair advantage over donor. 

case of a gift tainted Ly undue influence 
and imposition of the person procaring the gift, 
even an innocent third party cannot retain the 
gift, if heisa mere volunteer. But if he is a 
purchaser for value without notice, there is no 
obligation of restitution on his part, the fact of 
the purchaser being co-villagers of the donor can 
rot raise any presumption of his having notice 
of the undue influence exercisedupon him by the 
donee, ; 

L. P. A. against the judgment of Mr. 
Justice M. C. Ghose, dated January 25, 
1937. 

Messrs Atul Ch. Gurtaand Abdul 
Hussain, for the Appellants. 

Dr. Naresh Ch. Sen Gupta and Mr. 
Bhogirath Ch. Das, for the Respondents. 


B. K. Mukherjea, J.—This appeal, under 
cl. (15) of the Letters Patent, is directed 
against the judgment of my learned brother 
M. ©. Ghose, J., passed in b. A. No. 1982 
of 1934. The appellants aye the plaintiffs 
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and. the suit was one commenced by them 
‘to recover possession of the landsin suit 
on establishment of their title by purchase. 
The facts lie within a short compass and 
may be stated as follows:—The disputed 
lands admittedly belonged to one Jitendra 
Ohandra Nandi, husband of defendant 
No. 4 who died in June 1928, having 
suffered from pthisis for a period of about 
two to three years before his death. In 
July 1927, a man named Brojo Nath 
Goswami ~came to the village where 
Jitendra lived and as he was reputed to be 
a man of great sanctity and spiritual powers, 
he madea large number of disciples from 
among the villagers. Jitendra was also 
attracted to Brojo Nath, and in August 
1927, almost within sa month, after they 
became acquainted with each other, 
Jitendra executed a deed of gift in respect 
of the property in suit in favour of ‘this 
Brojo Nath who was described. in the 
document as the spiritual preceptor of 
Jitendra. Brojo Nath leftthe village in 
or about the month of February 1928, and 
he came back again early next year, 
after Jitendra had expired, and in February 
1929, he sold the property in suit to the 
plaintiffs fora consideration of Rs 1,500 
only. The property was at that time in 
pessession of an usufructuary mortgagee 
whose term expired in January 1931. 
Thereupon, the plaintiffs went to take pos- 
session of the property, but weree resisted 
by the: defendants, which led to the 
institution of the present suit. 

The suit was practically contested by 
defendant No.4, the widow of Jitendr 
and her contention in substance was tha 
the deed of gift executed by her husband 
in favour of Brojo Nath was an invalid 
document, being brought about by fraud 
and undue influence of the denee, who was 
really an imposter anda vicious man. It 
was said: thatthe mind of Jitendra was 
enfeebled by illness, and te made the gift 
under the false impression that Brojo 
Nath would bring him round and cure 
him of his disease by miraculous powers. 
At the time of hearing, a further point was 
raised thatthe gift was void under Hindu 
Law on account of its being made during 
the illness of the donor, a circumstance 
which brings it within the category of 
adatta or void gifts, as described by the 
Hindu Law givers. 

The trial Judge came tothe conclusion 
that the gift was void under Hindu Law. 
He further held that the ‘document was 
executed under-undue influence which was 
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exercised by Brojo Nath over Jitendra, and 
the transaction was an unconscionable one 
on the face of the deed. The plaintiffg 
were found to be bona fide purchasers for 
value, but that could not give them any 
protection in the opinion of the lsarned 
Munsif. He accordingly dismissed the 
plaintiffs suit. On appeal the learned 
Sub-Judge affirmed in a way the finding 
of the Munsif as regards the existence of 
undue influence. He, however, reversed 
the judgment of the Munsif on the ground 
that the undue influeuce which was exer- 
cised by Brojo Nath over Jitendra ceased 
sometime before Jitendras death, and the 
latter was free, therefore, to exercise his 
right of revocation, if he was at all wil- 
ling to doit. Jitendra, far from revoking 
the gift, rather ratified it, as his statement 
tu his” uncle showed. The Sub-Judge held 
further that the plaintifs being bona fide 
purchasers for value without notice, the 
power of revocation could not be exercised 
against them, and that defendant No. 4 
was estopped from denying the rights of 
the donee, as her own omissions led the 
plaintiffs to purchase the property on the 
bona fide belief that it was the property 
of Brojo Nath. The result was that the 
Court of Appeal below Mecreed the plaint- 
iff's suit. Against this decision a second 
appeal was taken to this Court, which was 
heard by my learned brother M. ©. 
Ghose, J., sitting singly. The learned 
Judge reversed the decision of the Court 
of Appeal below and restored that of the 
trial Court. He was of opinion that the 
gift was invalid according to Hindu Law 
-and even apart from that it was voidable 
as being brought about by undue influ- 
ence. Heheld that there was nothing to 
show that tte undue influence ceased 
before the death of Jitendra, and that it 
was open tothe legal representatives of a 
donor to-exercise the right of revocation, 
after the death of the latter. lt was further 
held that the plaintiffs could not claim to 
be bona fide purchasers for Value, inas- 
much as they were inhabitants of the 
same Village, and were hence presumed 
to be acquainted with all the circumstances 
attending the deed of gift. It is against 
this decision that the present appeal has 
been preferred. 

Mr. Gupta who appears in support of the 
appeal has argued inthe first place that 
the gift was not avoid gift according to 
the rules of Hindu Law. It has been 
said in this connection that as .the provis- 
jon of s. 126, Transfer of Property Act, is 
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based on general principles, and does not 
offend any rule of Hindu Law, the pro- 
Vision of that section should be applied in 
determining as to whether the gift in this 
case is revocable or not. In the second 
Place Mr. Gupta has contended that the 
finding as regards undue influence is not 
a proper finding in law. The last con- 
tention put forward is that the plaintiffs 
teing bona fide purchasers for value 
without notice, would- get complete pro- 
tection under s. 126, Transfer of Property 
Act, and it was not proper for ‘he learned 
Judge sitting in this Court in second appeal 
to reverse tLe finding of fact arrived at by 
both the Courts below concurrently on this 
point. 

Now so far as the first point is con- 
cerned, the question is whether the cir- 
cumstances under which the gift to Brojo 
Nath was made would make it an invalid 
or void gift under any rule of Hindu Law. 
The Hindu Law-givers have discussed the 
question of validity of gifts, under the topic 
or form of litigation known as “Resump- 
tion of gift.” After discussing what is 
* * deya (fitto be given), * * adeya (unfit 
to be given) and * * dutta which means 
what is irrevocably given and cannot be 
taken back, the Smriti writers proceed to 
say whatis * * adutta and this expres- 
sion literally means ‘not given“ or what 
though given is not deemed to be given in 
the eye of law. Narada gives sixteen in- 
stances of such * * adatta or void gifts and 
they are as follows: f 

“What has been given by a man under the influ- 
ence of (1) fear or (2) anger, hatred or (3) sorrow or 
(4) pain or (5) as a bribe, or (6)in jest or fraudul- 
ently (7) under false pretences or (8) by a child or 
l by a fool (10) by a person not his own master, or 
Gi )by one distressed * * (aarta) or (12) by one 
intoxicated or (13) by one insane or (14) in considera- 
tion of a reward thinking the man will show ma 
some service and so on is invalid ;(15) what was 
given from ignorance to unworthy man thought 
worthy or (16) fora purpose thought to be virtuous 
Ka ignorance: Narada IV; 811 8. B. R, 

. 129,” 

5 There is one text of Katyayana which 
makes an exception in case of gift made by 
a person suffering from a disease: 

“If whata man has given or promised to give ig 
for religious purposes, then whether he is in health 
or sickness it must be given: vide Sen's Hindu 
Jurisprudence p. 80.” 

It will be seen from the classification of 
* # (adatta) or non-given things mentioned 
above that they embrace a variety of 
' circumstances including want of capacity 
of the donor, either permanent or temporary, 
"an absence of real intention to make a gift 
‘as well as-all the elements of fraud, mis- 
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representation or mistake which invalidate 
a contract in modern law. The classifica- 
tion is not strictly in accordance with modern 
notions of jurisprudence and there is no 
distinction made between voidable and void 
transactions. As the expression used is 
adatta or not given, the conception undoubt- 
edly was that these were instances 
of void gifts where the title did not 
pass tothe donee, though the donor had 
to institute a suit to recover the property 
back. Itisin this sense of void gift that 
the expression has been used also by 
modern lawyers: Sen's Hindu Jurispru- 
dence p. 88: Gour'’s Hindu Code, ss. 2163, 
2164. 

Section 129, Transfer of Property Act, as 
it stood before the amendment of 1929, 
and it is the old section that applies to the 
present case. kept the rules of Hindu Law 
unaffected by anything contained in 
Ohap. VII, Transfer of Property Act. If in 
the present case the transaction really 
comes under any of the 16 heads of void 
gifts as enumerated by Narada, I am in- 
clined to think that no question of bona fide 
purchase for value would, in that case, arise 
and the donee having acquired no title he 
could not convey any to the plaintiffs. 
Now both the trial Oourt as well as this 
Court in second appeal took the gift to be 
void because it was made during Jitendra’s 
illness. The word used by Narada is 
* * (qarta) or distressed, which has been 
interpreted by Mitakshara to mean ‘‘over- 
whelmed with disease.” Taking this 
along with other kinds of infirmity that 
‘are mentioned by Narada as invalidating 
a gift, the idea must be that the donor is 
in*yvery great physical distress brought on 
by illness which makes him incapable of 
thinking and acting properly, or of formiig 
a rational estimate as regards the conse- 
quences of his action. The man must be 
overwhelmed with the disease, in the 
sense that his mind must be unsettled by 
it before the gift can be repudidated as a 
void giftin law. In this case Jitendra was 
undoubtedly suffering from a wasting dis- 
ease. But the evidence is that he was 
freely moving about and attending to his 
ncrmal works. Farfrom being in extreme 
bodily pain atthe time when the gift was 
made, the evidence of the respondent herself 
is that he was spending his time in the 
company of tbe Sadhu who taught him to 
use spirituous liquors, and other intoxicat- 
ing drugs. It may be that the Sadhu did 
upon him, 
which he was powerless to resist, but it 


1938 © 


cannot be said that it was the disease which 
impaired his judgment and the gift is 
void on that account. I am unable to hold 
thet the gift was voidas being made by 
a person‘overwhelmed with illness, as the 
expression is used by Mitakshara. In this 
view it is not necessary to consider as to 
whether the gift, even though made during 
illness, is protected by the text of Katyayana 
which excepts gifts for religious purposes. 
It is indeed a doubtful point a3 to whether 
the donor had really a religious object in 
making the gift. 

As the principles of Hindu Law do not 
assist the respondent, we have to see whe- 
ther the gift can be revoked by reason of 
undue’ infiuence exercised by Brojo Nath 
upon Jitendra. On this point there is 
unanimous finding of all the Courts that the 
transaction was vitiated by undue influence. 
Mr. Gupta assails this finding on the ground 
that evenif it ia conceded that Brojo Nath 
was in a position to dominate the will of 
Jitendra, the lower Appellate Court having 
expressly found that the transaction was not 
unconscionable, the burden would be upon 
the defendants t5 show that the donee did 
use his position to obtain an unfair 
advantage over Jitendra. The proposition 
is undoubtedly sound: vide Poosathuratv. 
Kannappa Chettiar (1) but I do not think 
that the Qourts below really misplaced the 
burden of proof. The trial Court came to 
a definite finding on this point being of 
opinion that the transaction was unfair. 
The lower Appellate Court, though it did 
not concur with this finding, actually held 
on evidence that Jitendra’s mind was 
enfeebled by disease and as he acted under 
the impression created by Brojo Nath that 
the latter would cure him of his disease by 
supernatural powers, the gift was the result 
of exercise of undue influence. It is true 
‘that the finding of the lower Appellate 
Court is rather ofa halting character, but 
. this was affirmed by this Court in second 
appeal, and I am unable to hold that there 
ig any error of law vitiating this finding. 
The gift being brought about by undue 
influence, is clearly revocable under s. 126, 
Transfer of Property Act, and the only 
. question that remains to consider is as 
to whetherthe plaintifs can claim protec- 
tion as bona fide purchasers for value 
without notice under the provision of that 


section. e 

(1) 47 1A. 1; 55 Ind. Cas. 447; AI R 1980 P O 85; 

43 M 546; 38M L J 349; 11 L W 455; 18 A LJ 

344; (1920) M W.N 317; 2 UP LRC(PO 63 22 Bom. 
R 538;13 Bur. L T 28; 37 M L T 316 (P 0.) 
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It is a well-established proposition of law 
that in case ofa gifttainted by undue 
influence and imposition of the person pro- 
curing the gift, even an innocent third party 
cannot retain the gift, if he is a mere 
volunteer. But if he is a purchaser for 
value without notice, there ia no obligation of 
restitution on his part vide White and Tudor’s 
Leading Oases in Equity, Vol. I, p. 296, 
Edition 8. On this point the trial Oourt and 
the Oourt of Appeal below came to the con- 
current finding that the plaintifis were 
purchasers for value without notice. M.O. 
Ghcse, J. has reversed the finding on the 
grounds that the plaintiffs did not make a 
specific case of want of notice in their 
plaint, and they being co-villagers must be 
presumed to know everything in connection 
with the deed of gift. This view does not 
appear to be sound. The plaintiffs could 
not possibly make a caseof want of notice 
in their plaint without knowing that the 


defendant would set up a plea of undue 


influence asregards the deed of gift. Evi- 
dence was, however, adduced by the plaint- 
iffson the point, and as I find from the 
records, it was absolutely one sided which 
was not even challenged by cross-examina- 
tion on the defendant's side. 

Moreover, the fact of the plaintiffs being 
co-villagers of Jitendra could not raise any 
presumption of their having notice of the 
undue influence which was exercised upon 
him by Brojo Nath. As the lower Appel- 
late Court pointed out, Brojo Nath came 
back to the village only to make the trans- 
fer. It was an open transaction and he 
made over to the vendees the khatians and 
other documents relating to the property. 
There was no objection or protest of any 
kind from the side of ._ defendant No. 4. 
These being the facts found concurrently 
by the Oourts below, I think it is not proper 
to set aside the finding in second appeal. 
The result is that thoughthe gift was pro- 
cured by undus influence, yet the plaintiffs 
being purchasers for value without notice, 
the right of revccation cannot be exercised 
against them The Letters Patent Appeal is, 
therefore, allowed. The decision of M. O, 
Ghose, J. is set aside and that of the lower 
Appell .te Court restored with costs in all the 
Qourts. 

Nasim All, J.—I agree. 

D. Appeal allowed. 
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PATKA HIGH COURT 
Death Reference No. 1 
and 
Criminal Appeals Nos. 6 and 17 
of 1938 
March 2 and 3, 1938 
DHAVLE AND CHATTRRJI, JJ. 
EMPEROR—ProsgottTor 
versus 


MANU OHIK AND ANOTHER — ACOUSED 

Oriminal trial—Evidence — Police diary—Super- 
vision notes by superior officer — Whether should be 
excluded from Police diaries sent to Court—Oriminal 
Procedure Gode (Act V of 1888), 9 164--Statement 
under s.164—Whether raises suspicion that tt ts not 
voluntary—-Confess10n —Retracted confession—W hen 
can be basis of conviction. 

It is a mistake toexclude surpervision notes from 
the Police diaries sentto the Courts, The investiga- 
tion may be (and usually is) in the hands of a Sub- 
Inspector and the supervision is conducted by 
superior officers. But the Oourt which may use the 
diaries to aid it in the inquiry or trial cannot rightly 
be left in ignorance ofthe supervision which neces- 
sarily determines the course of the investigation at 
point after point Their exclusion is apt to lead to 
a miscarriage of justice, if not also to leave a suspicion | 
that something must be wrong with the investiga- 
tion which it is not desired should become known to 
the Courts. The notes cannot of course be used as 
evidence, any more than can the diaries ofthe in- 
vestigating officer himself; but they usually make 
these diaries more intelligible and more useful as 
aids in inquires and tr [p 720, col. 1.] 

A statement of a witness obtained under a. 164, 
Criminal Procedure Oode, always raises a suspicion 
thatit has not been voluntarily made. The sec- 
tion was not intended to enable the Police toobtain 
a statement from some person and agit were to put 
a sealonthat statement by sending in that person 
toa Magistrate practically under custody, to be 
examined before the judicial inquiry or trial, and 
therefore, compromised in his evidence when judicial 
proceedings are regularly taken. Queen-Hmpress v. 
Jadub Das (1), followed. [ibid] 

As a rule of prudence a retracted confession should 
not be the basis of a conviction unless it is gub- 
stantially corroborated by independent evidence, The 
object for looking for corroboration is to find out how 
far the confession is true and whether ıt can be acted 
upon for the purposes ofa conviction The best test 
is whether the story as set forthin the confession is 
consistent, natural and plausible. [p. 718, col Lj 

D. Ref. made by the Judicial Commis- 
sioner, Chota Nagpur, dated January 13, 
1938. 

The Assistant Government Advocate, for 
the Orown. 

Messrs. A. C. Roy (in No. 6)andL K.Chau- 
dhurt (in No. 17), for the Accused. 

Chatterji, J—Two brothers Manu Ohik, 
aged about 32, and Sita Ohik, aged about 
26, of village Labdera, Police Station 
Kurdeg, have been convicted by the Judi- 
cial Commissioner of Ranchi, Manu under 
s. 302, Indian Penal Code, for murdering his 
paternal sunt Budhni, a widow, on January 
18, 1937, and Sita under s. 201, Indian 
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Penal Ocde for concealing her dead boay 
in Labdera tank. Manuhas been sentenced 
to death and Sita to five years’ rigorous 
imprisonment. There is a reference under 
s 374, Criminal Procedure Oode, for con- 
firmation of the sentence of death which 
has been heard along with two appeals, one 
filed by Manu and the other by Sita. The 
prosecution story as disclosed from the 
evidence may be stated as fullows:—The 
husband of Musammat Budhni and the 
father of the two accused were brothers 
both of them residing in the same village 
Labdera in contiguous houses. Budhni 
after she became a widow lived there for 
sometime with her two infant sons. Due to 
quarrels with her nephews, the two accused, 
and their father, she went with her sons to 
live in a village called Jhunka-Ohapar with 
a relation Sobbnath Ohik. Subseqently 
she alone, leaving behind her sons at 
Jhunka-Ohapar, shifted to another village 
Khinda, two miles from Labdera, where 
she lived with Gobra Chik, a distant rela- 
tion of her husband. In December 1935, 
while Budbni was at Jhunka-Chapar, the 
father of the accused went to her but never 
returned and subsequently his dead body 
was found. The accused who believed 
Budhni to be a witch suspected that she 
was responsible for their father's death. 
There were several other deaths in their 
family. On the day of occurrence, 1. e. 
January 18, 1937 (Monday), Budhni left 
Khinda saying that she was going to 
Laobdera to see her step-son’s widow Musam- 
mat Runji who was suffering’ from pog 
and the accused Sita’s wife who was also 
il. Sita’s wife, however, ‘died on the 
previous Saturday. Budbni arrived at the 
house of the accused at abut noon on 
Monday. She satin the angan and began 
weeping on account ofthe bereavemeonts 
and while weeping she suggested that the 
accused should remove elsewhere as there 
were so many deaths in the house. Hear- 
ing this Manu who was cutting wood struck 
her on the neck withthe back of his axe 
and she fell down. Manu then dragged her 
into Sita’s room. At that time Sita turned 
up and Manu throttled herto death while 
Sita stood on her legs. They then duga 
pit in the room and there buried her. 
Subsequently in the night they removed 
the ee body and threw intothe Labdera 
tank. 

After several days Mahabir, son of Gobra 
began to search for her. Being unable to 
trace her, be went on February 11, to the 
Police Btation at Kurdeg and. reported the 
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fact of her disappearance saying that he 
had searched for her at the nearest coolie 
depot and at Labdera but without any 
result. He suggested that she might have 
gone to work at some tea garden in 
Assam: He furnished a description of her 
mentioning among other things that she 
had two upper teeth broken and was wear- 
ing bracelets and rings and a red 
bordered sari. In the meantime the 
accused pulled down their house and with 
` its materials erected a new one in another 
part of the same village where they removed 
with their family, On April 13,a dead 
body was found floating in the Labdera 
tank. Thais was reported to the village 
chaukidar Rasool who lodged an unnatural 
death report at the Police Station on the 
following day. The Sub-Inspector in charge 
of the Kurdeg Police Station, T. P. Madha, 
went to the place, made the usual 
inquest report and sent. the body to 
Simdega for post mortem. The post mortem 
was heid on April 16, and the report showed 
that the dead body was that of a female in 
a highly decomposed condition with head, 
both hands and both feet missing and the 
second cervical vertebra cut through com- 
pletely. The Sub-Inspector proceeded with 
the investigation as if it was # case of 
unnatural death, though he noted that the 
absence of the limbs gave rise to some 
suspicion of foul play. On April 25, the 
Divisional Inspector came to supervise the 
enquiry and examined certain witnesses. 
The Deputy Superintendent of Police algo 
came later and apparently after examining 
certain witnesses, he ordered the Sub- 
Inspector to institute a murder case. Ad- 
cordingly the latter drew up a First 
Information Keport on May 8, and on the 
following day arrested the two accused. 
On that very day, the 9th, both of them got 
away from the Police Station and went 
directly to Simdega where they met the 
Sub-Divisional Magistrate on May 10, and 
made a complaint to him against the Bub- 
Inspector. The Magistrate did not record 
their complaint but asked them to come 
to Ocurt the neIt morning. In the mean- 
time, the Sub-Inspector ot Kurdeg sent a 
repors saying that they were accused ina 
murder case and had escaped from Police 
custody. They were fre-arrested on the 
llth and on that very day the Magistrate 
recorded the following order ın the 
order sheet: “Manu is reported to be 
contessing. Let them be produced on May 
13, 1937.” n 

On May 13, Manu was taken to the Magis- 
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trate and his confession was recorded by 
him. ‘I'ne Sub-Inspector, Madau, on accdunt 
of his inaction inthe matter was replaced 
by a Sub-Inspector of Gumla, Ramdeal 
Prasad. The latter took up tne investigas 
tion on May 15. He went to Labdera on 
May 18, and tound in the old abandoned 
house of the accused a hole, 4 cubns x 14 
cubits x 14 cubits, dug in the toor of Bita’s 
room. On May 23 and 24, he goc the water 
of the Labdera tank drained out, and from 
its bed he discovered the following things, 
two large stones with ropes round them, a 
post waneh was xed in the bed between 
the two stones, skull, a lower jaw and 
number of bones, large and small, three 
beras (bracelets), ons chandwa (necklace), 
a key ring with key, and two tos-ringe. 
On May 29, he set up no less than 12 wit- 
nesses for examination under s. lid, 
Criminal Procedure Code. Un June 6, he 
sneet under s. 302 
against both the accused. Tne case was 
transferred to the Sub-Divisional Magistrare 
of Gumla as the Sub-Divisional Magistrate 
of Simdega was to be a witness. Tne 
Magistrate committed the two accused to the 
Oours of Session to take their trial; Manu 
under s. 302 and Sita under s. 201, Indian 
Penal Oode. Both befote the Oommitting 
Magistrate and in the Qourt of Session 
Manu retracted his confession. In the 
Sessions Court no less than 69 witnesses 
were examined for the prosecution and two 
as Court witnesses. ‘Three ouc of the four 
assessors with whose aid the trial wus 
held were of opinion that the evidence was 
not satisfactory to establish that the corpse 
found in the tank was Budhni’s corpse 
and, therefore, they would acquit both tne 
prisoners. Assessor No.4 was satisfied on 
the evidence that the dead body found 
in the tank was Budhnis corpse and she 
had been murdered and that Manu had 
murdered her and Sita helped him to 
conceal the corpse, and in his opinion, Manu 
Was guilty under s. 302 and Sita under 
B. 2ul. Ihe prosecution evidence may be 
divided under turee heads: (1) direct evi- 
dence; (2) circumstantial evidence; (3) con- 
fession of Manu. 

I shall treat of all deal with the direct 
evidence. It consists ot tne testimony of 
Ladhu, P. W. No. 2, a lad of about lô, 
and kebr P. W. No. 7,a gul of abott 19. 
(His Lordship after examining their evi- 
dence and ot those corroborating 1b, reject- 
edit us Unreliable. Similarly the evidence 
of eye witnesses P. Ws. Nos. 3d8eand 48 was 
discarded. His Lordship continued). If 


718 


the evidence of these four witnesses P. Ws. 
Ncs. 2, 7, 38 and 48 be discarded, there 
remains very little of the prosecution case, 
Indeed a large number of witnesses have 
been examined, but some of them are 
uite unnecessary and out of the rest 
those whose evidence may be said to be 
material are the witnesses who corroborate 
Ladhu and Kebi. Their evidence has 
already been dealt with. There remains 
for consideration the evidence of the four 
female relations of the accused who 
were declared hostile, namely Parbatia 
(P. W. No. 41), Sadamani (P. W. No, 42), 
Sunsuni (P. W. No. 51 and Runji (P. W. 
No. 43). They all made statements under 
s. 164, Criminal Procedure Oode, implicat- 
ing the accused and they have all retract- 
ed those statements in the Sessions Court. 
Of course the mere fact that théy retracted 
their statements in the Sessions does not 
show that what they stated before the 
Magistrate under s. 164 or before the 
Committing Magistrate was false; but we 
have to consider whetherthe earlier state- 
ments werein fact true. (His Lordships 
after discussing the evidence concluded 
that they were not voluntary. His Lord- 
ship then reproduced the confession in 
full and continued). This confession has 
been retracted. As arule cf prudence a 
retracted confession should not be the basis 
of a conviction unless itis substantially 
corroborated by independent evidence. 
The object for looking for corroboration is 
to find out how far the confession is true 
and whether it can be acted upon for the 
purposes of a conviction. The best test to 
my mind is whethér the story as set forth 
in the confession is consistent, natural and 
plausible. (His Lordship after examining 
the confession found that it was neither 
consistent and natura] nor true or voluntary 
and proceeded). Ooming to the circum- 
atantial evidence, I should at once say 
that after the direct evidence and fhe con- 
fession are discarded, there remains prac- 
tically nothing to support the conviction. 
In this connection the foremost ‘ question 
that arises is whether the dead body that 
was found in the Labdera tank was that 
of Budbni. From the doctor's evidence it 
is clear that some of the bones, namely two 
cervical vertebrae, one radius and ar 
ulna,. which were discovered from the bed 
of the tank could not belong to the body on 
which he had held post mortem examina- 
tion on April 16. The learned Judicial 
Commissioner: finds fault with the evi- 
dence of the doctor; but he is quite definite 
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in his opinion and inthe absence of any- 
thing put to him to suggest that his opin- 
ion might be wrong, thereis no reason why 
his evidence should not be accepted. 
Mahabir (P. W. No. 1), in whos house 
the deceased Budhni was living at the 
time she disappeared stated in his 
report before the Police dated February 
1], 1937, that she was wearing a mala and 
silver bera, small Jhoutia on her right leg 
and she had two upper teeth broken. Now 
from the bed of the tank a mala and some 
beras and Jhoutta together with toe rings 
aud key-ring anda jaw without two upper 
teeth were recovered. Of course the orna- 
ments as admitted by the witnesses who 
identified them are of very common use; 
but taking all things together, it seems 
that in all probability the body that was 
found in the tank might be of Budhni; but 
Ido not think it necessary to pronounce 
any definite opinion on the point because 
even assuming that Budhni was murdered, 
the evidence adduced by the prosecution 
falls far short of proving that it was 
Manu that committed the murder. In my 
opinion, therefore, he ought to be acqait- 


As regards Sits, he must also be neces- 
sarily acquitted on the finding that Mana 
has not been proved to have committed the 
murder. Apart from this, the evidence 
on which Sita has been convicted con- 
sists of the testimony of Rebi (P. W. No. 
7) and *Pheku (P. W. No. 48) which I 
have already disbelieved. I would aec- 
cordingly discharge the reference and 
allow the appeals and acquit both Manu 


aud Sita. ; 
Dhavie, J.—I agree. The learned Judi- 
cial Oommissioner says that the Sub- 


Assistant Surgeon, who expressed the opi- 
nion thatthe radius, ulna and vertebra 
sent to himon May 25 did mot belong to 
the dead body which he examined on 
April 16, has not, as regards the verte- 
brae, given any reason. But in the 
first place the Sub-Assistant Surgeon had 
found on April 16, that the second cervi- 
cal vertebra was cut through, and this 
shows clearly enough that the two vertebra 
found on the later date could not belong ` 
to the dead body of April. Secondly, 
the Sub-Assistant Surgeon was not asked 
any reason for his opinion in the only” 
Court in which he was examined, namely 
the Court of the Committing Magistrate. 
Thirdly, there was nothing to prevent the 
Sub-Assistant Surgeon from being called 
to depose in the Court of Session. This 
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should have béen done because in his 
post mortem report the Sub-Assistant Sur- 
geon had stated that what the Police 
called the “approximate time of the corpse” 
was “probably more than a month", 
while in the commitment proceedings he 
deposed that death took place prcbably 
more than two months hbeforethe post 
mortem, adding “I say it from the condi- 
tion of decomposition. The process of 
decomposition is slowerinside water. He 
was not asked by the Magistrate what had 
made him change the opinion that he had ex- 
pressed in his posi mortem report ; nor was 
Le asked whether from the “condition of de- 
composition” noticed by him, the death 
could not have taken place about three 
months earlier though Budhnis murder is 
dated January 18. No saponification was ob- 
served, and even after two days of rapid 
decomposition on exposure to the air, there 
were some viscera available. There was 
yet another reason for which the Sub- 
Assistant Surgeon might have been called, 
viz. the tind ot the left radius and ulna on 
the first occasion, regarding which there is 
a conflict between the inquest and the 
post mortem on one hand and the oral 
evidence on the other. But the medical 
evidence was of comparatively small im- 
portance in the case, 

As regards the direct evidence of murder, 
my learned brother has poimted out how, 
if the story told by the two eye- witnesses 
Ladhu and Rebiin Oourt be believed, Sita 
would be just as guilty of the murder as 
Manu. The Committing Magistrate has 
dealt with this point and reterred to the 
fact that the Baraik, P. W. No. 42, when he 
inquired fr.m Rebi whether Sita also had 
committed the murder along with Manu, 
was delinitely told that he had not. But 
if that part ot the story of Ladhu and Rebi 
which relates to the participation of Sita 
in the murder is disbelieved, this obviously 
shakes the credit to be attached to their 
implication of Manu in the murder. The 
learned Judicial Oommissioner observes 
that the eye witnesses ale both very young, 
that they come from a very uncivilised part 
of the District, that in his Oourt they had 
been describing events which had taken 
place nearly a year aga, etc., and adds that 
he was left with the impression that they 
were trying to tell the truth to the best of 
their ability aud had actually seen the 
murder committed by Mana, The con- 

“ piderations set out by the learned Judicial 
Commissioner are entitled to weight: but 
we cannot altogether shut our eyes to the 
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fact that the witnesses’ stcry against Manu 
was given in the same circumstances as 
that against Sita woich has been discarded 
by both the Courts in which they deposed. 
Another circumstance bearing on the 
credibility of the two eye witnesses, which 
has been ignored below, is the fact that 
though they told their story to the Inspector 
on April 25, he did not have a case of 
murder instituted, and as was brought out 
in the cross-examination of Sub-lnspector 
Madhu, Court witness No. 2, it was the 
Deputy Superintendent of Police who got 
this done on May 8. 

It has peen argued for the defence that 
the inference is that the story told to the 
Inspector could not be the same as that 
told ın Gourt. An alternative inference is 
indeed possible, viz, that that the Inspector 
failed to do the obvious thing and errone- 
ously allowed the investigation to proceed 
asina case of unnatural death. He that 
as it may, the learned Judicial Oommuis- 
sioner should have taken appropriate steps 
for ascertaining whether or not the wit- 
nesses had told a different story to the 
Inspector. The Inspectors notes of the 
witnesses’ statements were apparently not 
included in the Police diaries of the case, 
and the learned Judicidl Oommissioner 
declined to call for them (though requested 
by the defence to do so; on the ground that 
his supervision was calried out in April 
before the murder case was started. This 
was untortuuate as the credibility of the 
witnesses would obviously be materially 
affected, if their earliest statement to tne 
Police did not point to murder as clearly 
as do their later statements in Court, and 
this, irrespec:ive of whether such state- 
ments were made opefore or atter the 
institution of the murder case. It was still 
more unfortunate that the jearned Judicial 
Commissioner also refused the request of 
the delenge to call tne Inspector asa Vout 
witness. The “supervision note” of the 
Deputy Superintendent of Police was also 
not included in the Police diaries, thouga it 
is dated June 6, as we see irom what the 
Assistant Government Advocate obtauned 
for us (together with the Inspector's 
supervision note) at our request. IL doubt 
very much whether the learned Judicial 
OCommussioner, if he had looked into the 
supervision notes of the Inspector and of 
the Deputy Superintendent ot Police to aid 
him in the trial as provided ins. 172 (2), 
Oriminal Proceduie Code, would have been 
so ready to believe the story of Ladhu and 
Rebi as regards the murder. 
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It is a mistake to exclude such supervi- 
sion notes from the Police diaries sent to 
the Courts. Tne investigation may he (and 
usually is) in the hands of a Sub-Inspector 
and the supervision 18 condusted by superior 
officers. But the Court which may nse the 
diaries to aid it in the inguiry or trial 
cannot rightly be left in ignorance of the 
supervision which necessarily determines 
the course of the investigation at point 
after point and in this particular case 
actually covered the earliest account of the 
murder obtained by the Police. This is not 
the first occasion on which such notes have 
been found kept out of the Police diaries, 
though supervision usually involves a fresh 
questioning of the principal witnesses in 
the course of what is still the Police inves- 
tigation of the case. Their exclusion is apt 
to lead to a miscarriage of justice, if not 
also to leave a suspicion that something 
must be wrong with the investigation 
which it is mot desired should become 
known tothe Courts. The notes cannot of 
course be used as evidence, any more than 
can the diaries of the Investigating Officer 
himself; but they usually make these 
diaries more intelligible and more useful as 
aids 10 inquires and trials. In the present 
case they would have helped the Courts 
below to find out the value of the eye- 
witnesses’ evidence more correctly. There 
is yet another circumstance which calls for 
remark, and that is the examination of 
Ladhu and Keb: among other. witnesses 
under s. 164, Oriminal Procedure Oode. It 
was pointed out by Prinsep, J. in the well- 
known case in Queen-Empress V. Jadub 
Das (l) that a statement of a witness 
obtained under this section always raises 
a suspicion that ıt has not been volunvarily 
made, and that the section was not intended 
to enable the Iclice to obtain a statement 
from some person (in that caseit was an 
incriminating statement} and asit were to 
put a seal on that statement by sending in 
that person toa Magistrate practically under 
custody, to be examined betore the judicial 
inquiry or trial, and, theretore, compromised 
in his evidence when judicial proceedings 
are regularly taken. ‘oat scmething ofthis 
Kind occurred in the present case seems 
clear. Ladhu speaks of being escorted to 
Simdega by the Sub-lospector and consta- 
bles, though he denies the presence of the 
Sub-Inspecto in the room where the Magis- 
trate took his statement. Rəbi says that 
she and other witnesses had to go tothe 
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thana in the morning and come home in 
the evening tor no less than 18 days and 
that they were then taken by the Police to 
the Simdega Court where the Magistrate 
took their statements, and that after that 
the Police took them home again. 

It is not clear what importance the learn- 
ed Judicial Commissioner attached to the 
evidence of Udai who speaks of coming out 
on hearing from Rebi and seeing Manu 
standing, axe in hand, in the court-yarcd 
With Budhni fallen on the ground, etc. But 
Udai also was sent tothe Magistrate along 
with the two eye-witnesses and nine other 
witnesses. Why these witnesses should all 
have been examined under s. 164 at a time 
when the investigation by the Sub-Inspector 
Ramdeal Prasad was almost complete, if 
not to pin them down in the commitment 
and other proceedings to certain statements, 
does nct appear. If the Sub Inspector had 
any good reason for resorting tos. 164 at 
this stage, it ought to have been looked into, 
The learned Judicial Commissioner has 
altogether failed to attend to this aspect of 
the matter. The next matter on which the 
learned Judicial Oommussioner has relied is 
the confession of Manu. He finds that it 
was Voluntary, and rests this view on the 
facts that the man had been in jail for two 
days before he made his. confession and that 
the Magistrate was satisfied from his speech 
and demeanour that he was making .a 
voluntary .statement. But the Magistrate 
has had to.make so many damaging admis: 
‘gions against his conclusion from Manu's 
speech and demeanour. He knew that 
Mauu and Sita had (after escaping from the 
him on 
May 10, to complain of a beating by the 
Police. He had promised to enquire into 
their complaint the next morning. When 
they were brought before him on the llth, 
he did not ask them about the alleged beat- 
ing, but remanded them to jail on tne report 
of the Simdega Police that they were accused 
of a murder and had escaped from the 
lock-up at Kurdeg and that their confes- 
sions might be recorded. He admits that on 
May 10, they did not express any inten- 
tion of making any confession and did not 
even tell him that they nad been accused 
of any crime; aod yet when they were 
again placed before him on the 13th for 
recording their confessions, he did not 
ask them anything abont the bealing, but 
first recorde@ Manu's confession without 
recording his statement that he had been 
beaten by the daroga of Kurdeg "because 
he made it after 1 had finished recording 
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his confession”; and he afterwards held 
what he calls a confidential enquiry into 
the alleged beating! Nor was this all. The 
last questjon put by the Magistrate to Manu 
at the time of recording his confession was 
whether his brother Sita was an accomplice 
in the act. After answering this in the 
negative, Mann i is recorded to haye volun- 
teered : 

“I had stated everything to the Sub-Inspector of 
Kurdeg. The Sub-Inspector of the thana and ‘the 
jamadar, both of them, ‘asked “me not ‘to ‘disclose 
these things to the’ superior officer = might 
come, adding that they would save me. pend 1 
stated before” the In tor and “the ` Deputy 
Superintendent of Police that I did not kill Badhni.” 


w “ - ” 


How with all this. before him the Magis- 
trate could persuade himself from Munn’s 
speech and deméanour that he was making 
a volu..;a:y statement, it is not easy to 
imagine, and it is even more surprising that 
the “learned Judicial Commissioner att 
any importance’ to the“ opinion of’ ‘the 


Magistrate from the speech and demeanour 


ofthe accused that the confession was 
voluntary. It is true that the Magistrate 
had’ given him the usual warning that he 
was not bound to make a confessibn, and 
that if he did make one, it might be. subse» 
quently used against- him.“ Bat having 
regard to the very uncivilized ‘part of the 
district from which Manu camie, the warn- 
ing could not but have been a ‘merely formal 
affair. I find it also difficult to understand 
the remark of the learned Judicial Oommis- 
sioner that he was not prepared to ' Believe 
the defence suggestion about the i treat. 
mént-and tutoring of Manu” (and of Sita) at 
thé ‘Simdega Police Btation for two nights 
“in fade of the evidence given by: thë Subs 
Divisional Magistrate and the Sub-Inspector 
of Police.” On the admissions of Sab- 
Divisional Magistrate, the ‘question would 
Plainly arise why the man who had ‘gone 
to him on May 10 to’compiain against 
the Kurdeg Police and not to make a con- 
feasion should, two days after his arrest by 
the Simdega Police on a report from the 
Kurdeg Police that he had escaped from 
the Police lock-up there, make .a confession 
- of -an offence which he said he had been 
asked by the Sub-Inspector of the thana 
- and the jamadar not tô disclose to the 
Superior Police. Officer who might come. 
One-looks in vain into the records for an 
answer to this question, and: if by any 
chance the question did not occur to the 
learned Judicial Oommissiener, that by 
itself would make it impossible to accept 
his view that the confession is voluntary. 
The treatment of the confession ‘by the 
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learned Judicial Commissioner as substans 
tially true is also open to remark. He 
regards ib as asignificant circumstance that 
after the date of occurrence Manu and Sita 
vacated their house and pulled it down 
and built another house for themselves in 
another part of the village. Thereis no 
question that Manu and Sita did so; but if 
any inference was to be drawn from that 
circumstance against the accused, it should 
have been putto them, and the simple 
explanation suggested by the record should 
not have been overlooked, namely that they 
preferred to abandon a house in which 
they had lost so many relatives in recent 
times. The learned Judicial Commissioner 
considers that Manu's statement in his con- 
fession regarding the digging of a hole in 
the room was corroborated by the find of 
8 hole in that room. We donot know the 
size of’ the room, but having regard to 
Manu's position in life, the hole which 
is said to be 4x14}x1$ cubits may be 
tuken to ‘be relatively large. Would such 
a hole be overlooked “and remain there for 
months after the house itself had been 

ulled down and the materials utilised for 

uilding ‘another house ? Such things do 
happen sometimes but are not very proba- 
ble, and the demolition *of the house may 
possibly have furnished some explanation 
if the point had been put to the accused 
under s. 342, Criminal Procedure Code. 
Another consideration which has been over- 
looked“ arises on the confession according 
to "which Manu had called Budhni from 
Khinda in” order that she might look after 
thé widow of` her step- gon who was ill 
and Budhni - came ih- the evening of the 
Monday, sat in the angan and said: “ have 
alréady | caused Mato (?) to be killed. I 
shal! cause all the remaining salas also to 
be kilied. ss 

*Budhni does not, according to the confes- 
sion, seem to have said this to Manu or 
any body else in particular, but Manu beard 
it ‘as he’ was in the adjoining house. But 
this story seems inconsistent with the evi- 
dence in the case and is improbable in itself, 
If Budhni was called to look after her step- 
daughter in-law and came for that purpose, 
why should she, sitting in the angan speak 
to nobody in particular of causing her 
surviving relations to be killed? Ladhu 
and Rebi give a more intelligible account 
when they say that Budhni was ‚weeping 
and saying “You are all dying off” or “you 
are dying here, why not move to Ohotki 
Biura or Kurdeg ?” But that is not Manu's 
account in the confession, which fhe learned 
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Judicial Commissioner has found to be 
Substantially true. Manu says that it was 
Budhni who had, by means of witchoraft, 
brought about the death of his father 
and of Sita's wife. Assuming that this was 
substantially true, would Budhni dwell 


on her powers as a witch without any’ 


apparent reason as we have it from Manu's 
confession? That Manu claimed to have 
given only one blow to the unfortunate 
Budhni ‘‘with the other side of the iron 
of the aze," without drawing any blood, 
and that he expressly denied cutting the 
hands or throat of the dead body at the 
time of throwing it into the tank, cannot 
also be regarded as altogether immaterial 
on the point whether the confession is 
substantially true. ' 

Such confessions do undoubtedly tend to 
minimise the part played by the offenders; 
but in the present case, if the blow given 
by Manu (as the confession itself wee 
brought about Budhni’s death, why shoul 
he—if the confession were substantially 
, true—deny me the throat and the 

hands of the dead bcdy, while taking care 
from the beginning to exculpate his brother 
Sita, though it is fairly obvious that he 
alone could not haye carried the dead body 
from the house to the tank? I am, therefore 
unable to accept as correct the view of 
the learned Judicial Commissioner that 
the confession was substantially true—any 
more than I can accept the view that it 
was voluntary; and I have already shown 
why it is impossible to accept his estimate 
of the value of witnesses like Rebi and 
Ladhu, to say nothing of Udai who, too, (as 
I have already said) was examined under 
g. 164, Criminal Procedure OCode. There 
may have been neglect (if not something 
worse) in the earlier stages of the investi- 
gation that primarily is a matter for the 
Police authorities. The evidence and the 
confession ought, nevertheless, * to have 
been carefully scrutinized before being 
acted upon. 


"D. Conviction set aside. 
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Oriminal dure Code (Act V of 1898), s. 109 (a) 
and (b)—Ol. (a), tf refers to isolated acts of conceal- 
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ment—- Words ‘has failed to give satisfactory accounts 
of himself’ in cl. (b), meaning of- Person concealing 
in deserted hut running out at approach of some per- 
sons—-Person caught—Beang eines giring out 
identity and place of residence but admitting that he 
along with others had come to commit theft — Sindh 
cutter and gunny bag found in Aut+-S. 109, cl. (a) 
held did not apply but cl. (b) applied. 

Persons arrested under s 55, Criminal Procedure 
Code do not necessarily come under s. 108 (a) but 
may come under the provisions of s 109 (b), 
In interpreting 6. 109 (a), the ordmary meaning 
of the words should be followed. Section 109 (a) 
therefore refers to a continuous concealment and 
not to an isolated act of concealment. The expres- 
sion “has failed to give a satisfactory account of 
himself” in cl. (b; means a satisfactory account of 
himself generally, and not a satisfactory account of 
his presence at the place andin the circumstances in 
which he was found. [p. 724, col. 1.] 

A person was hiding in a deserted hut in an 
orchard, and at the approach of some persons, ran 
out of the hut but was chased and caught. When 
questioned, he gave out his identity and was living 
openly at the address given by him He further 
admitted that he hadcome there with two other per- 
Bong for the purpose of committing theft and that 
his two companionshad gone away toselect a house 
for the purpose, leaving him in the hut. When the 
hut was searched, a Sindh cutter and a gunny bag 
were found there. Proceedings onder s. 109 were 
atarted against him. : 

Held, that s. 109 (a) did not apply but cl. (b) ap- 
plied ashe must be held tohave failed to givea 
satisfactory account of himself. Emperor v. Phuchas 
4), Sukhan Ahir v. Emperor (5) and Emperor v, 

ashi Sahara (6), reliedon, [p, 725, col. 2.) 

Mr. A. K. Roy, Advccate-General, and 
Mr. Anil Chandra Hoy Choudhury, for the 
Orown. i i | 

Messrs. Suresh Ch. Talugdar and Jugesh 
Ch. Sinha, for the Opposite Party. -` 

Jack, J:— This ‘Rule was issued on the 
opposite. party.calling upon him to show 
why the order under s. 119, Oriminal Pro- 
cedure Code, ‘discharging him should not 
be vacated and an order unders. 109 (b), 
Criminal Procedure Code, passed binding 
him over for good behaviour for a period 
not exceeding one year or such other order 
or further orders made as to this Oourt 
may seem fit and proper. The order which 
was drawn up against the accused opposite 
party is as follows: 

“Whereas I am satisfied from the report of the 
Officer-in-charge, Munshigunj Police Station, that 
the person noted in the margin (the opposite party) 
was taking precautions to conceal his presence 
within the local limits of my jurisdiction and that 
theie were reasons to believe that he was taking 
such precautions with a view to commit crimes 
and that he has no ostensible means of subsistence 
nor can he give any satisfactory account of hmise 
it 1a hereby ordered that the said marginally no 
person ae opposite party) do show cause on May 3, 
1937, why he should not be ordered to execute a 
bond of Rs. 100 with two sureties of like amount 
each for being of good behaviour for a period of 


one ae 
The circumstances under which the 
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accused was produced before the Magistrate 
are as follows: At about 10 P.M. on 
April 16, 1937, when two ladies of the house 
of Narendra Chandra Nandi of village 
Panchasher. were engaged in cleansing 
utensils at the ghat of their tank, some one 
directed -a torchlight on them from the 
estern bank of the tank. The ladies there- 
upon retired to the house and informed 
Narendra and their servant Jagannath. 
Jagannath and Naren at once ran to the 
place with lights. Finding noone there, 
they proceeded towards a deserted hut in 
an orchard near the tank and, after a chase, 
arrested the opposite party who ran out of 
the hut as they approached. When ques- 
tioned he said he was going from Nateswar 
to Munshigunj and, immediately after cor- 
recting himeelf, said that he was going from 
Munshigunj to Nateswar and had entered 
the hut to take rest. He further admitted 
that he had come there with two other per- 
sons for the purpose of committing theft 
and that his two companions had gone 
away to select a house for the purpose, 
leaving him in the hut. He denied that he 
had any torch with him but admitted that 
his companions had directed a torchlight 
from the eastern bank of the tank. When 
the hut was searched, a Sindh cutter and a 
gunny bag were found there. The oppo- 
site party was thereupon produced at the 
Munshigunj Police Station. The Sub-In- 
spector made an y and subsequently 
produced him before the Magistrate who 
drew up proceedings under s. J09, Ori- 
minal Procedure Code. On taking evidence 
under s. 117, the Magistrate “held thk&t 
neither cl, (a) nor cl. (b) of s. 109 was 
applicable to the circumstances of the case, 
As regards cl. (a), he held that the word 
“concealing” in s. 109, Oriminal Procedure 
Code, does not bear the ‘crude’ meaning of 
‘hiding’ but really refers to one who is 
uot revealing his identity, and that cl. (a) 
refers to continuous behaviour and not to 
an isolated act of concealment. He finds 
authority for this view in Reshu Kaviraj 
y, Emperor (1) and Sheikh Piru v. Emperor 
(2). Accordingly, purporting to follow the 
principles enunciated in this Cours from 
time to time he finds that cl. (a) of s. 109, 
Oriminal Procedure Oode, does not apply to 
the accused. He also finds that cl. (b) of 
s. 109-is not applicable as he holds that 
the accused gave a satisfactory account of 


(1) 88 OWN 163;.41 Ind Oss. 649. A IR 1918 Oal. 
- 887: 18 Or. L J 825; 270 L J 383. 

(2) 41 C LJ 142; 86 Ind, Oas. 686; A I R 1935 Oal 
616; 26 Or. L J 842, ` l 
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himself on his apprehension by witnesses 
Nos. land 2for the prosecution, and that 
this is not a case of lack of ostensible 
means of subsistence. 

The grounds on which this Rule was 
issued are that the learned Magistrate erred 
in law in holding (1) that cl. (a) of s. 109, 
Oriminal Procedure Code, did not apply to 
the facts of the present case, and (2) that 
the word ‘concealing’ does not bear the crude 
meaning of ‘hiding’in its use in s. 109, 
Criminal Procedure Oode, but refers only to 
one who is not revealing his identity and 
that cl. (a) refers to continuous conceal: 
ment and not toan isolated act, and (3) 
that the opposite party had given a satis- 
factory account of himself within the 
meaning of.cl, (b) of s. 109, Criminal Pro- 
cedure Oode. 

The first question before us is whether 
s. 109 (a) refers to continuous concealment 
or may refer to an isolated act of conceal- 
ment by a person taking precautions. to 
conceal his presence within the jurisdiction 
of the Magistrate. The ordinary meaning 
of the words favours the former view. 
That is also the view adopted by this 
Oourt, and we are asked to refer the 
matter toa Full Bench on the ground that 
the view adopted by this Court is not cor- 
rect and this Court may have been in» 
fluenced by the decision of the Allahabad 
High Court in the casein Emperor v. Bhatron 
(3) which has since been overruled by 
the Full Bench decision of the same Gourt in 
Emperor v, Phuchai (4). Two ofthe Allah- 
abad Judges who were in the Full Bench 
held the view adopted by this Oourt. The 
chief point in favour of the opposite view 
appears to me that it fits in with the terms 
of s. 55, Criminal Procedure Code, waich 
entitles a Police Officer to arrest or cause 
to be arrested any person found taking 
precautions to conceal his presence within 
the limits of the Police Station under cir- 
cumstances which afford reason to believe 
that heis taking precautions with a view 
to committing a cognizable offence. It is 
contended that this may refer to isolated 
as wellas continuous acts of concealment, 
The Logislature apparently intended to 
provide by s. 109, Oriminal Procedure 
Oode, that such persons could be bound 
over to be of good benaviour, and s. 109 
(a) should, therefore, be interpreted to 


(3) 49 A 240; 97 Ind. Oas. 428; A I R1927 All 50; 

97 Or. L J 1116; 86 A Ld 94. 

J 2) 50 A 909; 113 Ind Oas.417; A IR1929 AlL 33; 

SC Or. LJ 146; 23 A LJ 1297; 10A IOr. R 53i 
B 


(F. B.). 
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include isolated as well as continuous acts 
of concealment. But this would be rather 
straining the language- of the section and 
I prefer the view adopted by Boys, J. 
in the Allahabad Full Bench- case that 
persons arrested under s.55 donot neces- 
sarily come under s. 109 (a) but may come 
under the provisions of s. 109 (b) and that 
in interpreting s. 109 (a), the ordinary 
meaning of the words should be followed. 
My own view accordingly is that in the 
present case no question of s 109 (a) arises 
since the cpposite party did not attempt 
to conceal his presence within the jurisdic- 
tion of the Magistrate as he at once gave 
out his identity and was living openly at 
the address given by him. 

I think, however, that the learned Magis- 
trate was not correct in not appkying part 2 
of cl. (b) of s. 109 to the case of the accused 
on the ground that he had not failed to give 
a satisfactory account of himself. Here 
again we have different views of what is 
meant by the expression “has failed to 
give a satisfactory account of himself”: 
one View being thatit means a satisfactory 
acccunt of himself generally, the other view 
being (that it means a satisfactory ac- 
count of his presence at the place and in 
the circumstances in which he was found. 
My view agrees with that of the Allahabad 
Full Bench in Phuchat’s case (4), the 
circumstances of which were somewhat 
similar. There certain persons were found 
‘abroad in possession of house-breaking 
instruments on a ‘dark night. It was held 
that inasmuch us they had not given -a 
satisfactory explanation of their presence 
there at. that time with house-breaking 
implements in their possession, they had 
failed to give a satisfactory account of 
themselves. This view has also been adopt- 
‘ed by the Patna High Court in Sukhan 
‘Ahir v. Emperor (5) and Emperor v. Bishi 
-Sahara (6). : 

Three cases have been referred to in 
‘support of the -other view. In Gagan 
Chandra De v, Emperor (7) only s. 109 (a) 
-was dealt with and the case in Gobra Badia 
-v. Emperor (8), was decided also chiefly on 

(5)A I R1930 Pat. 497; 126 Ind. Oas. 855; (1930) 
Cr. Oas. 925; 31 Or, L J 1125;12P L T 223; Ind. Rul 
(1980) Pat. 647. 


(8) A IR 1935 Pat, 69; 155 Ind. Oaa. 720; (1985) Or. 
Oas. 139; 36 Or. L J 847; 15 P LT 836; 7-RP 


611. 
(7) 57 0949; 123 Ind. Oas. 747; AI R 1929 Oal 775; 
1929) Or. Ons, 519; 31 Or, L J 569; 34 OW N 194; Ind. 
‘Bul. (1920) Oal. 379, 
© 50 O L J 181; 122 Ind. Oas, 295; A IR 1929 
T (1929) Or, Oas. 365; $1 Or. L J 408;-Ind. Rul, 


(1930) Ual. 281 
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the interpretation of s. 109 (a), though the 
question whether the accused had failed 
to give a satisfactory account of themselves 
was very shortly dealt with in that case. 
The learned Judge held that it was diff- 
cult to say that the facts found against the 
accused were stronger than in Reshu Kaviry-t 
y. Emperor (1), where the accused who was 
a Kaviraj was found at midnight in asso- 
ciation with two others who had in their 
possession house-breaking implements. On 
being discovered, he fled and when arrested, 
remained silent and the explanation he 
subsequently gave to the Magistrate of his 
presence atthe time and place in question 
was false. Even in this case the learned 
Judges do not seem to have adopted the 
view that the account given by the accused 
must necessarily be of general conduct 
apart from the circumstances in which he 
was found. In Victor yv Emperor (9) it 
was held that if proceedings under s, 109 (b) 
are taken against a person because he 
cannot give a Satisfactory account of him- 
self, the Magistrate would not be justified 
in passing an order under s. 118, Uriminal 
Procedure Code, merely because he is 
‘unable to prove that he spends his time 
-or-at least bis leisure hours in a satisfactory 
way. It was held further that in such 
cases the prosecution must satisfy ‘the 
Magistrate that suspicion that he is ‘Jiving 
dishonestly attaches to the: accused be- 
cause of his failure to give a satisfactory 
explanation when called upon to acedcunt 
for his presence in thé place where. he ‘is 
found; for-example if he fails: to account 
r being.found in the company of persons 
living a dishonest or criminal life or detected 
‘in some Place where he has no: legal right 
to be, Thus, it-was not held that the 
explanation must be unsatisfactory as -to 
the conduct of the accused generally apart 
from the circumstances in which he was 
The learned Magistrate has 
apparently adopted that view, and no doubt 
recitals in the judgments of the three cases 
referred to support it. With all due de- 
ference to these opinions, in my view, the 
words of the section should be taken as 
they stand, and there is no reason to limit 
‘tthe application of the section where it 
directs that the accused may be asked 
to show cause why he should not execute 
a bond for good behaviour if he can- 
not give a satisfactory account of him- 
self. Surely, Where a man is arrested in 


extremely suspicious circumstances, and 


(9) 300 W N 380; 93 Ind. Oas. 961; AI R 1926 Cal’ 


848; 37 Or. Ld 497; 43-0 L J: 208; 53 O 345, 
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fails to give any reasonable explanation as 
to how he came to be in that position, he 
cannot be said to have given a satisfactory 
account ef himself. In the present case 
the learned Judge has apparently accepted 
his first explanation that he merely halted 
there to rest on his way. But he 
failed to consider the significance of the 
Sindh cutter and ofthe admissions which 
the accused is said to have made. There 
are four witnesses to these admissions, viz., 
(1) P. W. No.1 Jagannath Roy, who says: 
“On being further pressed, he (the accused) said 
that he with Khedamia and Hira Ohand had come 
there for the purpose of committing theft and that 
after leaving him there Hira Ohand and Khedamia 
had gone outto select a house for the purpose. 
He said that he had no torch but his companiona 


vane „focussed one from the eastern bank of the 
(2) Prosecution Witness No. 2, Narendra 
Ohandra Nandi, who says: 

“On being further questioned acoused said that 
Khedamia and Hira Ohand had brought him for 
the purposes of committing a theft and had left 
him there and had gone to select a housefor the 
purpose;” | , 

(3) Prosecution Witness No. 3, Haridas 
Mukerji, who says : 

“On being further questioned accused said that 
he had come with Khedamia and Hira Ohand for 
the purpose of committing a theft and after leaving 
him there they had gone out to select a hause for the 


purpose; i 
and (4) P. W. No. 4, Phani Bhusan Mukerji, 
who says: 

“On being further questioned accused said that 
he had come with Hira Chand and -Khedamia 
who asking him to wait there had gone out to 


select a house for the purpose of committing a 


‘There was no cross-examination of these 
witnesses as to these statements. Anothef 
witness Renu (P. W. No. 6) says that 
people do not pass along that road at that 
late hour of night (10 p. m.). For the 
defence it is urged that probably the 
accused was unrepresented when the de- 
position of the first witness was taken as 

e was not cross-examined. The other 
witnesses were, however, very shortly cross- 
examined and their cross-examination was 
confined to other points. The suggestion 
in crosséxamination appears to be that 
the accused was passing by the place on 
bis way tohishome at Nateswar and was 
attracted there by the presence of the 
young unmarried girl Renu. Unfortunately 
when examined the accused was not ques- 
tioned {as he should have been) as to his 
alleged statements at the time of his arrest. 
He was merely asked whether he hud 
heard the evidence adducéd? To this he 
replied: “Yes I have”. The only other 
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question , put to him was: “What is your 
defence” to which he merely replied “I am 
innocent.” The. learned Magistrate does 
not say anything about these admissions 
nor about the finding of the Sindh cutter 
in the hut. In these circumstances we 
think that he can hardly be held to have 
properly considered this evidence in coming 
to the conclusion that the accused has given 
a. satisfactory account of himself. On a 
search near the banks of the tank in the 
complainant's garden after the torchlight 
incident, he was found runniog out ofa 
deserted hut to avoid. being caught. In 
the hut were found a Sindh kati and a 
gunny bag. He said he was on his way to 
his house-at Nateswar and had gone there 
for a rest, but on being further questioned, 
admitted that he had come there with two 
others in order to steal from some house 
to be selected, and that the Sindh kati 
and gunny bag belonged to them, In view 
of these admissions and in view of the 
finding ofa Sindh cutter and the circum- 
stances in which he was arrested, we think 
that he must be held to have failed to 
give a satisfactory account of himself, and 
therefore, we think that he has rendered 
himself liable to be called upon under 
s. 109 (b) to execute a “bond for good be- 
haviour. , 
We, therefore, send the case back to the 
learned. Magistrate and direct him, in the 


- circumstances of the case and in view of 


our opinion, that the accused opposite party 
has failed to give a satisfactory account 
of. himself as required under s. 109 
(b) and in viewof the time which has 
elapsed -since his arrest, to consider whether 
he should be directed to execute a bond 
for good bebaviour under the provisions 
of s. 118, Oriminal Procedure Code. We 
think it unnecessary to decide in these 
proceedings whether the terms of s. 109 (a) 
are applicable to the present case. Mean- 
time the opposite party will continue on the 
same bail as before. 

Patterson, J.—I agree with my learned 
brother in holding that the opposite party 
has failed to give a satisfactory account of 
himself within the meaning of s. 109 (b), 
Orimian] Procedure Gode, and | concur in 
the order which he proposes to make. As 
Tegards s. 109 (a) Oriminal Procedure 
Oode, I am inclined to agree with the 
Views expressed by the majority of the 
Judges of the Allahabad Full Bench 
in Emperor w. Phuchat (4) and it ap- 
pears to me that some of the former 
decisions of this Court may require further 
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consideration. It is, however, not necessary 
to discuss the matter in detail, in view 
of the decision we have -arrived at regarding 
the applicability of s. 109 (b) to the facta of 
the present case. ogee ie Bi , 


8. ‘ Case remanded. . 
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A. R. A. ARAMUGUM CHETTYAR— 
o. — RBSPONDBNT 

Provincial Small Cause Courts Act (IX of 1887), 
sz, 15, 16—Small Cause Court can record evidence 
in full and can deliver full a considered 

nt as tn regular suit-—S, 16— lar Court 
trying suit of small cawse nature by error—Pro- 
ceedings are not nullity—Oontract—Third party— 
Launch owner ma IN his launch—Agreement 
that mortgagee should apporni crew, pay all running 
expenses and receive all income—A clerk was to 
be appointed to check this by mortgagor but was 
to be paid by mortgagee—Suit by such clerk for 
recovery of salary against mortgagee—Olerk held 
could not sue mortgagee. 

There is no provision of law which prevents 
the Judge of a Small Osuse -Court from recording 
the evidence given at any trial before him at 
full length, or from délivering a full and considered 
judgment such as is ordinarily passed ina regular 
suit. -[p. 726, col. 2.] 

The effect of the provisions of #,16, Provincial 
Small Cause Courts Act, is not to deprive the 
Regular Oourt altogether of jurisdiction in suite 
cognizable by a Court of Small Causes, but 
merely to prevent the exercise ofthat jurisdiction 
oy the Regular Oourt so long asthere is a Court 

Small Osauses having jurisdiction within the 
same local limita. Shankarbhai w, Somabhai (1), 
Indra Ohandra Mukherjee v Srish Chandra Banerjee 
(2) and Jodha Bijal v. Maganlal Ohhaganlal Desai 
(3), referred to. fp. 727, col 1. 

Òonsequently a Oourt by error tries a suit 
which is of a emall cause nature and is cognisable 
by a Small Cause Oourt exercising jurisdiction 
within the same local limits, then the proceedings of 
such Court are not entirely without jurisdiction and 
therefore are nota nullity. The character of the 
suit is not altered by the mode in which it is 
tried, [p. 727, col. 2.) 

The owner of a launch mortgaged it to the 
mortgagee. There was an agreement between them 
that the mortgagee should appoint the crew, pay 
the expenses of Tunning the launch and should 
receive the earning of the lannch, and in order 
to check what the earnings were, the owner should 
appoint a clerk. The salary of this clerk was to 
be paid by the mortgages. Theolerk so appointed 
by the owner of the launch ened the mortgagee 
for the reco of the salary due to him: 

Held, that as the clerk was no party to the 
agreement between the owner and the mortgagee, 
he could not take advantage of the agreement, 
He was the servant of the owner of the launch and 
his position was not that of a cestud que trust. 
Shankar Viskvanath v. Umabai Sadashie (5), Jamna 
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Dasv, Ram Autar Pande (6), Jiban Krishna v. 
Nirupama Gupta (T) and Krishna Lal v. Promila 
Bala Dasi (8), relied on. [p. 728, col. 2; p. 729, col. 1.] 

0. R. App. from the decree of the Town-, 
ship Court, Kyaiklat, dated April 4, 1938. 

Mr. C. K. Ray, for the Applicant. 

Mr. P. K. Basu, for the Respondent. 

Judgment. — The  plaintiff-applicant 
brought asuit in the Township Oourt of 
Kyaiklat for the recovery of four months’ 
salary amounting toasum of Rs. 60. The 
Township Court of Kyaiklat has been in- 
vested with jurisdiction as a Court of Small 
Oauses under the Provincial Small Oauses 
Courts Act totry suits of a small cause 
nature up to Rs. 100 in value. The learned 
Township Judge correctly recognized that 
the suit ofthe applicant was of a small 
cause nature and fell within the jurisdic. 
tion of his Court asa Corrt of Small Causes, ` 
and in fact the plaint was headed as a 
“small cause. However, after the defande 
ant-respondent had been served with sum- 
mons, it appears that the Pleaders for the 
parties represented tothe Judge that the 
suit was of a somewhat difficult nature 
(which it was not) and that, therefore, it 
ought to be tried in aregular way. In con- 
sequence of this representation, on Febru- 
ary 15, 1936, the learned Judge passed the 
following order : 

“The case involves the question of master and 
servant, with intricate law points. By consent, this 
case is transferred to Regular Side.” 

: Ib consequently appears that the learned 
Judge cofsciously, although aware that the. 
suit was of a small cause-nature and within 
the jurisdiction of his Small Cause Court, : 
caused it to be tried in the Civil Court with 
regular jurisdiction. Thereisno provision 
of law which prevents the Judge of a 
Small Oause Court from recording the evi- 
dence given at any trial before him at full 
length, or from delivering a full and con- 
sidered judgment such as is ordinarily 
passed in a regular suit, and, therefore, this 
order of the learned Township Judge served 
no purpose whatever. It was also made 
without jurisdiction, fora Township Judge 
has no authority to order the transfer of a 
suit from one Court to another and as it was 
made without jurisdiction, there is no reason 
why any attention should be paid to it. It 
is, however, Glear that when the learned 
Township Judge tried this suit, and ulti» 
mately passed a judgment and decree dis- 
missing the plaintiff-applicant’s claim; he 
considered that he was sitting as the Town- 
ship Judge and not as Judge of a Small 
Oause Oourt. 

The main point which has been raised ~ 
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on this application for revision on behalf 
of the plaintiff applicant is that the Town- 
ship Court, as such, had no jurisdiction to 
try the suit, and that there being an inhe- 
rent want of jurisdiction, the proceedings at 


the trial are a nullity and must be set aside, . 


Reference has been made to authorities in 
support of the well known proposition that 
even the consent of parties cannot give juris» 
diction where there is an inherent want of 
jurisdiction, and that the proceedings of a 
Court taken without jurisdiction are a nullity 
and can be set aside at any time, Ido not 
‘propose to quote any of these authorities 
because in my Viewthe present case is 
not a case of this nature. Learned Oounsel 
for the applicant relies on the provisions of 
s8. 16,32 and 33, Provincial Small Cause 
Courts Act. Section 16, isin the following 
terms : 


“Save as expressly provided by this Act or by any 
other enactments for the time being in force, a enit 
cognizable by a Court of Small Oauses shall not be 
tried by anyother Court having jurisdiction within 
the local limits of the jurisdiction of the Oourt of 
Small Causes by which the suit is triable.” 


A Township Court has jurisdiction under 
the Burma Oourts Act to try all suits of a 
civil nature up to Re. 1,000 in value. If 
it tried a suit in excess of Rs. 1,000 in 
value, it would be acting without jurisdic- 
tion and its proceedings would be a nullity, 
but that is entirely different from the pre- 
sent case. Even allowing that the suit was 
tried by the Township Oourt and not by 
the Small Oause Oourt, it was a suit which 
the Township Oourt had jurisdiction to 
try. The effect of the provisions of s. 16, 
Provincial Small Cause Courts Act, in my 
-Opinion, is not to deprive the Regular Court 
altogether of jurisdiction in suita cognizable 
by a Court of Small Oauses, but merely to 
prevent the exercise of that jurisdiction by 
the Regular Court so long as there is a 
Oourt of Small Oauses having jurisdiction 
within the same local limits. The provisions 
of ss. 32 and 33 of the Act do not appear 
tome to affect the matter at all. Section 32, 
merely lays down, so far asit is relevant 
tothe present matter, that the provisions 
of Ghaps. IH and IV of the Act, within 
which s. 16 occurs,in regard to the exclu- 
sion of the jurisdiction of other Courts, ap- 


y 

‘to Courts invested by or under any enactment for 
the time being in force with the jurisdiction of a 
Oourt of Small Oauses so far as regards the exercise 
of that juriadiotion by these Courts," 

Section 33, lays down that : 

“A Oourt invested with the jurisdiction of a Court 
of Small Causes, with respect to the exerciee of that 
jurisdiction, and the same Court, with respect to the 
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exercise of its jurisdiction in suits of a civil nature 
which are not cognizable by a Court of Small Causes 
shal, for the purposes of this Act, andthe Code of 
Oivil Procedure, be deemed to be different Courts " 


The effect of. these provisions, therefore, 
is thatthe Township Oourt of Kyaiklat, 
when trying 8 suit of a small cause nature 
and of a value less than Rs. 100, is a differ- 
ent Court from the Township Gourt when 
trying a suit not of a small cause nature, 
but this does not alter the fact that the 
Township Oourt as a Regular Oourt 
has inherent jurisdiction to try all 
suits of a civil nature up to the value 
of Rs. 1,000. Oonsequently, if that Gourt by 
error tries a suit whichis of a small cause 
nature and is cognizable by a Small Cause 
Court exercising jurisdiction with the same 
local limits, then the proceedings of the 
Township Oourt are not entirely without 
jurisdiction: and, therefore, are not a nullity. 
This is the view which has been taken by 
this Oourt in a number of cases which have 
come before the Oourt where a Township 
Gourt having small cause jurisdiction has 
tried a case of a small cause nature and 
within that jurisdiction asa regular sult, 
and there has been an appeal from the deci- 
sion to the District Court. It is the view 
which has been generally accepted by the 
High Courts in India. , Briefly stated, the 
proposition isthat the character of the suit 
is not altered by the mode in which if is 
tried. As authorities therefor, the cases in 
Shankarbhai v. Somabhai (1) and Indra 
Chandra Mukherjee v. Srish Chandra 
Banerjee (2), may be mentioned. With due 
respect, the point waa well stated by a 
Bench ofthe Bombay High Court in Jodha 
Bijal v. Maganlal Chhaganlal Desai (3). at 
p. 1309*. The Bench, referring to a case 
where a Subordinate Judge who had juris- 
diction ander the Provincial Small Cause 
Courts Act had transferred a case to another 
Judge who had no small cause powers, said: 

“We do not mean to infer from this that he had 
no jurisdiction to try the suit, because failure to com- 
ply with s. 16, Provincial Small Cause Oourts Act, 
seems to ug to be merely a defect in procedure in pro- 
ceedings in a Oourt other than the Small Oause 
Gourt having jurisdiction to try the case. 

That this must be the correct View is 
apparent from the provisions of s. 24, sub- 
s. (4), and O. XLVI, r. 7, Civil Procedure 
Vode. Supposing, for the sake of argument, 
it be admitted that the learned Towship 
Judge, in making his order of February 15, 


(1) 25 Bom, 417; 3 Bom. L. R. 129. 

(2) 40 Oal 537; 21 Ind. Oas. 120. 

3) A I R 1930 Bom. 80; 124 Ind. Oas. 112, 31 Bom, 
LR 1807: Ind. Rul. (.930) Bom. 249. 
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1936, transferring this suit for trial from 
his small cause jurisdiction to his regular 
Jurisdicticn; was acting. within his ‘authority, 
then it is plain that under the provisions of 
pub-s. (4) of a, 24, Civil Procedure Code, he 
would still be trying the suit as a Court of 
taal Causes, fcr this sub-section is as fol- 
OWS : 

“The Court trying any suit transferred or with- 
drawn under this action from a Oourt of Small 
Courts shall, for the purposes of such suit, be 
deemed to be Court of Small Oauses.” 

Order XJ.V1,r.7 of the Code makes it 
clear that where a suit which is cognizable 
by.a Court of Small Causes has been tried 
by a Gourt which is not a 8mall Cause Court, 
in contravention of the provisions of s. 16, 
Provincial Small Oause Courts Act, then the 
only procedure which may be taken to cor- 
rect that error is for a party-to the suit 
to require the District Court tomake a 
reference to the High Court, and upon that 
reference, the High Court may make such 
order in the case as it thinks fit. This 
provision clearly shows that the proceedings 
of the Regular Court, although the suit has 
-been tried by it in contravention of the 
provisions of s. 16, Provincial Small Cause 
Courts Act, are byno meansa nullity, but 
may be upheld if the High Court considers 
that substantial ee has been done. 
This is the view which was taken by Nana- 
vutty, J. in Parshottamdas Chunilal v. 
Bhagubhat Nathubhai (4), at p. 393* with 
which I respectfully agree. Moreover, whe- 
ther the present application in revision be 
looked upon as an application under s. 25, 
Provincial Small Oause Courts Act, or 
ander s. 115, Oivil Procedure Code, the 
power of this Court to interfere to- reverse 
or ‘vary the decree of the original Court 
is discretionary, 
matter, I desire to remark that if the 
contention which hss been put forward 
on behalf of. the applicant is ccrrect, 
then if would appear that the *present 
application must have been made under 
s. 115, Oivil Procedure Oocde, although it 
purports to have been brought under s. 25, 
Provincial Small Cause Courts Act. Learned 
Counsel for the applicant is unable to 
contend that his client -has been pre- 
judiced in any way by the fact that the 
suit has been tried as 4 regular suit instead 
of as a small cause, and it would scarcely 
be possible for either party so to contend 
as in the regular trial they have had a 


88 B 387; 139 Ind, Oas., 194; A I R 1939 Bom. 
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488; Ind. Rul (1932) Bom. 479; 34 Bom. LR 981. 
*Page of 26 B.—|Bd.] 
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better opportunity of placing their res- 
pective cases before the Court, and also 
they have obtained a full record of the 
évidence and a considered judgment. - 
sequently I should be unable to hold that 
it was sa proper exercise of the discretion 
which is vested in me to interfere in this 
case on the sole ground that the Township 
-Oourt tried the suit without jurisdiction, 
when it has to be admitted that neither 
party has been prejudiced by that action. 
Turning now for a brief moment to the 
facts, the applicant was employed on a 
launch as a clerk. He admits that he 
was actually employed by the owner of 
the launch. who isa person named Khulla 
Meah Sawdagar. He, however, relies on an 
agreement which was entered into bétween 
the launch-owner and the respondent, who 
was the mortgagee of Khulla “Meah’s 
launches. .Under the terms of this agree- 
ment, the respondent as mortgagee appoint- 
ed: the crew of the launches, paid the 
“expelises of running the launched and also 
received the earnings of the launches; but 
in order to check what these earnings 
were, the mortgagor had the right under 
the agreement to put one clerk on each 
launch. Obviously this clerk was 4 ser- 
vant employed by the mortgagor, Kbulla 
Mesh Sawdagar. The agreement sets out 
that the salary of this clerk, although 
chosen and placed on the launch by the 
mortgagor, was to, be paid by the mort 
the respondent, itis upon the senkik af 
this agreement that the applicant has sued 
the respondent for the recovery of his 
salary. He is not a party to this agreement, 
and it scarcely requires any authority for 
the obvious proposition that a person who 
is not a party to an agreement cannot sue 
upon it; but two cases in which this pro- 
position has been laid down may pethaps 
be cited : Shankar Vishvanath v. Umabai 
Sadashiv (5) and Jamna Das v. Ram Autar 
Pande (6). Reference may perhaps also 
be made to the cases in Jiban Krishna 
v. Nirupama Gupta. (7) and Krishna Lal 
v. Promila Bala Dasi (8). In these last 
two casesit was definitely laid down that 
persons who are not parties to a contract 
cannot be permitted to sue thereon eee 
; AN 37 Bom. 471; 19 Ind. Oas. 736; 15 Bom. L. R. 


391 A 7:13 
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(6> Ind. Cas. 304; 34 All. 68;.9 AL 
J 37;16 O WN 97:11 M LT 6; (1912) M W N 88; 15 
O LJ 68; 14 Bom. L R 1; 21 M L J 1158 (PO, 

(7) 53 CaL 922; 96 Ind. Oas 846; AI R1 Qal. 
1009; 80 O wW N 813., f e E h + fat 4 
._{8),65 Oal.. 1815;114 Ind. Oaa. 658; AIR 1928 Osl. 
r O W N 634; 47 O L J 587; Ind. Rul. (1929) Oal. 
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where there is an obligation in equily 
amounting to a trust arising out of the 
contract. The only circumstance, under 
which the present applicant could sue the 
respondent upon the basis of this agree- 
ment, would be if the agreement had been 
made for his benefit and, therefore, he was 
a cestui que trust and the respondent a 
trustee. This isnot the case here because 
the agreement is an ordinary agreement 
for the hypothecation of certain movable 
property which concerned the respordent 
end Khulla Meah only, and the term 
regarding the payment of the salaries of 
the clerks who were placed on the launches 
by Khulla Meah is merely an incidental term 
of tbis hypothecation agreement. The ap- 
plicant must look to his employer, Khulla 
Meah, for his salary, and the rights under 
the agreement are not rights upon which 
he can sue, but upon which Khulla Mesh 
might have aright of suit against the res- 
pondent if and when he is called upon by 
the applicant to pay the applicant's salary. 
The judgment and decree of the Town- 
ship Oour: of Kyaiklat dismissing the 
applicant’s suit was correct although based 
on other grounds and this application in 
revision fails and is dismissed with costs. 
Advocate’s fee three gold mohura. 


8. Petition dismissed. 





MADRAS HIGH COURT’: 
Oivil Revision Petition No. 1165 of 1935 


and 
Civil Miscellaneous Petition No. 3098 
i of 1936 4 
August 6, 1937 
VARADACHARIAR, J. 
BHAVANAM NAGIREDDI AND orages 
— PETITIONERS 
TETEUS 5 
BOARD or COMMISSIONERS por HINDU 
RELIGIOUS ENDOWMENTS, MADRAS— 
RESPONDENT 
Madras Hindu Religious Endowments Act (II of 
1927), ss. 9 (2), 84—Outsiders excluded from interfer- 
mg in management of institution — Institution is 
stall ‘temple’ so long ae right of worship not excluded 
— Trust deed contemplating kainkaryams to be under- 
taken by outsiders — Providing jor performance of 
Paksha, Masa Utaavam, ete. — Public procession of 
deity once a year — Temple, ` whether dedicated to 
public—Proceedings before District Court under s, 84, 
nature of—Materials before Board if can be treated 
as part of record of enquiry before Oourt. 
‘Theexclusion of other members from interference 
with the management will not take away the institu- 
tion from the definition of “temple” in the Act. The 
eas of interference by the Gourt or by the Legis- 
ture rests not upon the wishes of the founder but 
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upon principles and provisions of the law. So long 
as there is no intention to exclude the right of wor- 
ship, the mere restriction of the right of outsiders 
to interfere in the management of the temple is not a 
determining fact. 

Where the trust deed clearly contemplates kain- 
karyams in the temple being undertaken by outsiders, 
it cannot be said that the foanders did not contem- 
plate worship in the temple by persons unconnected 
with theirfamily. The provision in the dccument 
for the ae of what isfamiliarly known as 
Paksha Utsavam, Masa Utsavam, 6tc,,kis, also much 
more congistent with thse institution being intended 
to be s public one than with its being a private 
institution. The fact that the Utsava deity is taken 
in public procession at least once a year is con- 
firmatory of the idea that the founders wefe anxions 
to give all facilities to the public to worship the 
deity. Inamatter of this sort the reference to the 
public can only signify such public as is available in 
the locality. 

The proceedings before the District Oourt under 
s. 84, Madras Hindu Religions Endowments Act, are 
not merely inthe nature of an appeal so as to pre- 
clude the parties from leading fresh evidence before 
the Oourt; but that is very different from saying that 
the proceedings before the Court are so wholly de novo 
that the materials placed before the Board should 
not be regarded as part of therecord of the, enquiry. 
The fact that the evidence before the Board consisted 
only of affidavits of persons whom the Board did not 
chooses to examine before the Court may bea very 

important circumstance to be borne in mind by the 
lower Court in appraising the value of such evidence; 
but it is too much to say thatthe materials that 
were before the Board should be treated as not form- 
ing part of the record of the enquiry before the 
ourt. 

O. R. P. and O. Misc. P. frcm the order 
of the District Court, Guntur, dated March 
26, 1935. 

Mr. V. Rangachart, for the Petitioners. 


Mr. K. Subba Rao, for the Respondent, 


Order.—This petition arises out of an 
application under s. 84, Madras Hindu 
Religious Endowments Act. The Board had 
held the temple in question to be a ‘temple’ 
within the meaning of the Act; the peti- 
tioners contended before the lower Court 
and contend before me that the requisites 
of the definition of a ‘temple’ as given in 
s. 9 (12) of the Act are notsatisfied in the 
present case. | cannot ignore the fact that 
this Court can deal with the matter only 
subject to the limitation laid down in s. 115, 
Civil Procedure Oode. The learned District 
Judge cannot be said to have ignored the 
terms of the definition in the Act, because 
his order winds up with the very terms 
employed in tbat definition. If I were satis- 
fied thaton any of the consideration on 
which his judgment is based he bad fallen 
into such a serious error that it could be said 
tohave fundamentally misled him in dealing 
with the question, I might perhaps have 
been disposed to interfere even under s. 115. 
But far from being so satisfied, I think that 


730  BHAVANAM NAGIRADDI v. BOARD OF COOMBS. FOR f. R. BN., MADRAS (MADR.) 


there are one or two considerations not 
adverted to by him which rather goto sup- 
port his conclusion. For instance, the trust 
deed Ex. A clearly contemplates kain karyams 
in the temple in question being undertaken 
by outsiders. It is difficult to reconcile this 
with the idea that the founders did not 
contemplate worship in the temple by per- 
sons unconnected with their family. 

I am not able to agree with the peti- 
tioners’ learned Oounsel that the clause 
referring to kainkaryams leaves it to the 
discretion of the trustees to permit the kain- 
karyams to be done or not. What is left to 
their discretion by the clause is merely the 
nature and extent of the honours to be shown 
tothe persons who perform such katnkar- 
yams. I cannot also help thinking that the 
provision in the document for the perform- 
ance of what is familiarly Known as 
Paksha Utsaram, Masa Uisavam, ete. is 
much more consistent with the institution 
being intended to be a public one than 
with its being a private institution. The 
admitted fact that the Utsava deity is taken 
in public processicn at least once a year is 
confirmatory of the idea that the founders 
were anxious to give all facilities to the pub- 
lic to worship the deity. It is true that there 
is not any positive evidence as to many out- 
siders as coming and worshipping at this 
temple. That is partly explained by the 
fact that the most of the residents in the 
village are Christians and the Hindu inhabi- 
tants are very few. But in a matter of this 
sort, the reference to the public can only 
signify such public as is available in the 
locality. ae 

Mr. Rangachariar took objection to the 
learned Judge having acted on the affida- 
vits filed during the proceedings before the 
Board in proof of the practice of outsiders 
to come and worship at this temple. He 
contended that as no evidence on that point 
had been led by the Board in the course of 
the trial before the Judge, the Oourt ought 
not to have acted upon the affidavits. I can- 
not agree that that is the proper interpreta- 
tion of s. 84. It is true thatthe proceedings 
before the District Court under s. 84, have 
been held not to be merely in the nature 
of an appeal so as to preclude the parties 
from leading fresh evidence before the 
Court; but that is very different from say- 
ing that the proceedings before the Oourt 
are so wholly de novo that the materials 
placed before the Board should not be re- 
garded as part of the record of the enquiry. 
The fact that tae evidence before the Board 
consisted only of affidavits of persons whom 


17510 


the Board did not choose to examine before 
the Court may be a very important circum- 
stance to be borne in mind by the lower 
Court in appraising the value ofeuch evi 
dence ; but it is too much to sayethat the 
materials that were before the Board should 
be treated as not forming part ofthe record 
of the enquiry before the Court. 

Reliance was also placed by the peti- 
tioners’ learned Uounsel on a clause in the 
trust deed prohibiting interference by any- 
body with the management by the founders. 
The learned Counsel for the Board asked 
me to read this prohibition in the light of 
the context as limited only to interference 
by the members of the particular family 
referred to in other portions of the document, 


viz. Yangalareddi Busi Reddi, and he sug- 


gested that the expression ‘‘none else” had 
been used there merely to emphasize the 
anxiety of the founders to exclude any 
member or descendant of that branch. This 
may be a possible reading; but even 
taking it that the prohibition was intended 
to be wider, Idonot think that the exclu- 
sion of other members from interference 
with the management will take away the 
institution from the definition of “temple” 
inthe Act. The power of interference by 
the Court or by the Legislature rests not 
upon the wishes of the founder but upon 
Principles and provisions of the law. So 
long as there was no intention to exclude the 
right of worship, but on the other hand, as I 
have endeavoured to show, it was expected 
that outsiders may worship in the temple 
and even perform kainkaryams—the res- 
triction of the right of outsiders to interfere 
in the management of the temple is not a 
determining fact for the present purpose. 

1 quite sympathise with the apprehensions 
of the petitioners, who have undoubtedly 
spent their property in founding this insti- 
tution and interested themselves in its main- 
tenance, that the declaration made by the 
Board under s. 84, may, at some time, preju- 
dice their rights in the institution. I can 
only express the hope that the Board will 
respect their sentiments and may not find 
any necessity or occasion to interfere with 
their customary rights or rights of manage- 
ment; but such considerations will not jus- 
tify my holding that the order of the Board 
or the order of Oourt below is not warranted 
by law. The revision petition is according- 
ly dismissed with costs. In the view I have 
expressed above, it is not necessary to pass 
an affirmative erder on O. M. P. No. 3098 of 
1936. The document sought to be adduced 
in evidence through that petition only serves 
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to explain how a particular item of pro- 
perty mentioned in the trust deed came to 
stand in the name of one Bapiah. That 
circumstance does not seem tome of much 
T I accordingly dismiss the peti- 
ion. 


N.8, Petition dismissed. 


A ndhi 


CALCUTTA HIGH COURT 
Civil Appeal No. 624 of 1936 
November 25, 1937 
B. K. Muxkeargesna, J. 
BARKATULLA SHEIKH—Ptaintigp 
~—~APPRLLANT 


versus 
JNANENDRA CHANDRA GHOSH AND 
OTHBRS—RABPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 25-~Decree 
against recorded tenant—Grounds on which unre- 
cognized transferee of occupancy holding can get it 
set aside. 

The unrecognized transferee of a portion of an 
occupancy holding has undoubtedly a right to get 
a decres obtained against the re ed tenant set 
aside on the ground that it was vitiated byfraud or 
collusion ; but it ig not open to him to attack the 
decree simply on the ground that the decree is wrong 
in law and should not have been passed having 
regard tothe evidence that was adduced in the case 
or the provisions of law which were applicable to 
the facts. 

C. A. from the appellate decree of the Dis- 
ne Judge, Khulna, dated November 11, 
1935. 

Mr. Prafulla Kumar Chattopadhya, for 
the Appellant. . 

Messrs. Hemendra Chandra Sen and 
Bimal Chandra Nag, for the Respondents. 

Judgment.—-This is an appeal on behalf 
of the plaintiff and it arises out of a suit 
commenced by him for a declaration that 
the decrees passed in rent Suits Nos. 1386 
of 1929 and 1037 of 1933 are fraudulent 
and inoperative. He prays further for a 
permanent injunction restraining the land- 
lord:defendants from executing the decree 
in rent Suit No. 1037 of 1933. ‘The facts 
are not disputed and lie within a rather 
short compass. There was a jama held 
at a rental of Rs. 65-5-0 by one Gcbinda 
Obandra Das and his co-sharers on the 
basis of a kabuliyat executed by Gobinda 
Ohandra Das alone in favour of the land- 
lords on Aswin 6, 1295 B. S. An eight 
annas interest in the tenancy devolved 
upon Ramani Sundari who is defendant No. 5 
in the suit and the remaining eight anna 
share was inherited, as has been found by 
the trial Court, by defendants Nos. 6 and 7. 
The latter surrendered their. interest in 
favour of the landlords and the holding of 
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defendant No. 5 became separated from the 
old holding. Ramani Sundari mortgaged 
a portion of her interest to the present 
Plaintiff who having obtained a mortgage 
decree against her, put up that interest to 
ro and purchased it himself on August 25, 
In the year 1927 the landlords commenced 
a suit for eviction in which both Ramani 
and the present plaintiff were impleaded 
as Partiessdefendants. Tne suit was disə 
missed by the Courts below and the 
decision was affirmed on second appeal by 
this Oourt. During the pendency of the 
suli, the landicrd-defendants instituted a 
rent suit against Ramani being rent Suit 
No. 1386 of 1929 in which they prayed for 
enhancement of the rent under s8. 30-B 
as well as under s. 52, Bengal Tenancy Act, 
This suit culminated in an ex parte decree 
and when the landlords were about to put 
up the holding to saie, the plaintiff, cn 
August 25, 1933, put in the money in Court 
for the purpose of averting the sale. In 
the year 1933 another suit was instituted 
by the landlord on the basis of the pre- 
vious decree. To this suit, the plaintiff 
got himself added as a party-defendant, 
The Appellate Court gave the landlord a 
decree at the enhanced, rate which was 
allowed in the previous rent Suit No, 1386 
of 1929. The suit, however, was dismissed 
against the present plaintiff and he was 
given the right to institute a separate suit 
for having a declaration that the decree 
in the eariler suit was not binding on 
him. It is in pursuance of this direction 
that the present suit has been instituted. 
Now the plaintiff seeks to challenge the 
decree in the earlier rent suit on the 
ground that the decree was a fraudulent 
and collusive one and that the landlord 
secured it in collusion with defendent No. 5. 
Of collusion, there has been no evidence 
given either oral or documentary, and it js 
not disputed by Mr. Chatterji who appears 
for the appellant that the summons in this 
suit was properly served and that there 
was no suppression of any of the pro- 
cesses of the Oourt. What was argued 
before the lower Appellate Oourt was simply 
this, that the decree passed in rent 
Suit No. 1386 of 1929 being on ihe basis 
of the kabuliyat of Gobinda Chandra Das, 
which was held to be not binding on his 
co sharers in the previous title suit, was a 
void and inoperative decree inasmuch as 
the question was already res judicata bet- 
ween the parties. It is one thing to say 
that a judgment is wrong in-law either. 


732 


becausé it misconstrues or ignores a parti- 
cular document or it has not given effect 
to a particular plea of law which might 
have been raised and argued and another 
thing to suggest that there was fraud 
either in suppressing the process of the 
Court or that the whole proceedings were 
a sham and collusive affair which was got 
up by the landlord in concert with the 
recorded tenant. - 

In my opinion the unrecognized trans- 
feree of a portion of an occupancy holding 
has undoubtedly a right to get a decree 
obtained against the recorded tenant set 
aside on the ground that it was vitiated 
by fraud or collusion; but it was not open 
to him to attack the decree simply on the 
ground that the decree was wrong in law 
and should not have been passed having 
regard to the evidence that was adduced 
in the case or the provisions of law which 
were applicable to the facts. Had there 
been any evidence of collusion adduced in 
this case, would have seen my way 
either to send the case back or to consider 
the evidence here But in the absence of 
any such evidence, I do not think that 
the appellant can succeed. The result is 
that this appeal is dismissed with costs one 
gold mohur, , . 

S. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oivil Revision Application No. 2 of 1937 
February 15, 1938 
Mgsta AND Loso, JJ. 
KEWALMAL GOBINDRAM AND oragres— 
APPLIOANTS 
versus 


SOBHOMAL MULCHAND—Oppongnt 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. 11, Art 4 (as amended by Bombay Act ae 
1930)—Determination of jurisdiction—Plqint as well 
as written statement can be considered. 

Where in a case under Art. 4, Sch II, Provincial 
Small Oause Courts Act, an issue presupposes the 
assertion of a claim by one party and the denial of 
it by the opposite party; the substantial issue being 
one of title, the determiming factor aa to the Jaris- 
diction of the Court to entertaım the suit is not the 
one-sided version in the DE, but the assertion of 
sa claim inthe plaint and the denial of it in defence. 
Jivkore Bat v. Himatlal Girdharlal (1), relied on. 

O. R. A. to revise the judgment and 
decree of the Small Oauce Court, Larkana, 
in Sait No. 324 of 1935. 


Mr. Khanchand Gopaldas, for the Appli- 
cants. 
Mr. Dipchand 


+ 


Chandumal, for the Op- 
ponent. i ; 


æ 
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Mehta, J.~—This is an application 
under s. 25, Provincial Small Oause 
Court Act IX of 1887, to revise the Judg- 
ment and decree of the Small Cauge Oourt, 
Larkana, in the Suit No. 324 of 1935. 
The plaintiff Sobhomal sought to eject the 
defendants on the ground that defendant 
No. 1 had executed a rent-note for a period 
of eleven months and a half on April 9, 
1934, the rent fixed being Ra. 3 per month; 
that defendant No. 1 had not paid rent for 
a period of 12 months and 15 days the 
accumulated rentin arrears being Rs. 37-8 0; 
and that the defendant though asked to 
vacate was not vacating although in the 
Tent-note he had agreed to give vacant 
possession on the expiry of the lease. 
The plaintiff averred in the plaint that 
defendant No. 2 is father of defendant No.1, 
whilst defendants Nos. 3 and 4 are step- 
brothers of defendant No.1; that defendants: 
Nos. 2, 3 and 4 along with defendant 
No. 1 formed a joint Hindu familys; that, 
defendants Nos. 2, 3 and 4 had been joined. 
in the suit because they were members: 
of a joint Hindu family and were in pos- 
session of the suit house along with defen- 
dant No. I, and that therefore the plaintiff 
was entitled to evict all the defendants 
from the suit house. 

Defendants Nos. land 2 remained absent; 
so the hearing of the suit proceeded as 
against them ex parte. On behalf of 
defendant No. 4 it was contended that the 
house in suit did not belong to the plaintiff, 
but that when the plaintiff purchased it 
at the court-auction he was supplied with 
funds by the mother of defendant No. 4; 
end that, therefore, the plaintiff was merely 
a benamidar. It was also urged that the 
Court had no jurisdiction to try a suit of 
this naturs. 

The parties went to trial on the follow- 
ing issues: (1) Whether the house in suit 
belongs to the plaintiff ? (2) Whether defen- 
dant No, 4 is tenant of the plaintiff? (3) 
Whether the plaintiff is entitled to posses- 
sion from defendant No. 4? (4) Whether the 
Court has jurisdiction to try this suit? 
The learned Judge after hearing the evi- 
dence adduced by both sides found that the 
plaintiff was the owner of the suit house; 
that the defendants were tenants of the 
plaintiff; that the plaintiff was entitled to 
recover possession from all of them; and 
that the Gourt had jurisdiction to try the 
suit. The defegdants have come in revision; 
and the only point of law relied on on their 
behalf is that it was beyond the jurisdic- 
tion of the Oourt of Small Oauses to try” 
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the suit because the substantial issue in 
the case was one which necessitated an 
adjudication of the rival claims of the plain 
tiff and defendant No. 4 with regard to the 
ownership of the house. 

In order to determine the question of 
jurisdiction, it is necessary to see what 
limitations have been imposed by law on 
the powers of the’ Small Oause Court in 
‘trying suits for possession of immovable 
property. According to cl. 4 of Sch II, to 
the Provincial Small Oause Courts Act IX, 
of 1887, a suit for possession of immovable 
property or for the recovery of an interest 
in such property is exempted from the 
cognizance of that Oourt. By the amending 
Act, viz. Bombay Act VI, of 1930, however, 
-ofter the words ‘such property’ in cl. 4, the 
following is added: 

. “But not including a suit for ejectment where (a) 
the propeity has been let under a lease made by 8 
written instrument, and (b) the Court of Small 
Causes would be competent to take cognizance of a 
suit for the rent of the property, and (c) the only 
substantial issue arising for decision is as to whe 
ther the lease has determined by efflux of the time 
‘limited thereby or has been determined by a notice 


in accordance with cl (A) of s. ill of the 
Transfer of Property Act, 1883." 


- The question in the present suit, there- 
fore, is: What was the substantial issue in 
.the case? According to the lower Court, 
for the purposes of jurisdiction, the Gourt 
had only to look to the plaint and not to 
what was alleged in the defence. That 
. View, -however, does not commend: itself to 
“us, because, an issue presupposes the asser- 
‘tion of a claim by one party and the denial 
.of if by the opposite party; hence the 
: determining factor is not the one-sided ver- 
‘sion in the plaint; but the assertion of a 
claim in the plaint and the denial of it in 
defence. That is the view also taken by 
the learned Chief Justice of the Bombay 
High Court in Jivkore Bai v. Himatlal 
Girdharlul (1). Looking at the question 
from that point of view we are of opinion 
that the Ocurt exceeded its powers in trying 
the issue whether the suit house belonged 
to the plaintiff so far as the suit related 
to recovery of proesession from defendants 
Nos. 2, 3 and 4, who were admittedly not 
the executants of the rent-note which was 
the basis of the suit. The suit so far as it 
related to the recovery of rent and possession 
of the house from defendant No. | on the 
expiry of the lease was perfectly within 
the jurisdiction of the Small Cause Court, 
because the execution of tlre rent-note had 
not been denied by defendant No.1; the 


D A IR 1936 Bom, 98; 161 Ind. Oas. 210; 37 Bom. 
L R 965;8 R R312: 
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arrears of rent had not been denied by 
defendant No 1; and the fact that the lease 
had run out was also not denied by defen- 
dant No.1. It was perfectly competent to 
the learned Judge on these facts straightway 
to give a decree tothe plaintiff as prayed 
for against defendant No. 1. 

With regard to defendants Nos. 2,3 and 
4 who were impleaded in the suit not 
because they were tenants under the rent- 
note, but because they were alleged to be 
in possession of the suit house as members 
of a joint family along with the executant 
of the rent-note,. the plaintiff made no 
claim in the suit. He only asked for the 
relief of ejecting all the defendants on the 
ground that then were members of a joint 
Hindu family. On behalfof defendant No.4, 
who was a minor, the Nazir haa taken up 
the defence that the suit house did not 
belong to the plaintiff but that it belonged 
to defendant No. 4. Defendant No. 3 by 
his written statement adopted the defence 
token up on behalf of defendant No. 4. 
Thus ss between the plaintiff and these 
two. defendants the dispute was one of title; 
and that was the substantial issue to be 
decided. The substantial issue between 
these parties was not whether the lease 
had determined by efflux of time, but whe- 
ther the plaintiff had proved his ownership. 
The Court exceeded its jurisdiction in 
determining. such an issue. The decree 
against defendants Nos. 3 and 4 must, there- 
fore, be vacated and the plaintiff's suit as 
against them must be dismissed. 

Wih regard to defendant No, 2, no doubt 
he was also_not an executant of the rent 
note which was the basis of the suit; but 
there was an averment in the plaint that 
the plaintiff had purchased this house in the 


-execution of-a decree against defendants 


Nos. 1 and 2; that defendant No. 1 had 
executed a rent-note and defendant No. 2 


„as a member of the joint family of defen- 


dant No. 1 had been in possession of the 
house; and that ‘therefore defendant No. 2 
should also be ejected along with defendant 
Defendant No. 2 did not defend 


the suit. It is, therefore, not open to him 


-now in appeal to say that he was not liable 
‘to be ejected along with defendant No. 1. 


The decree for rent and for ejectment 
as against defendants Nos. 1 and 2 must 
therefore be affirmed. We modify the decree 
of the lower Court according to the above 
findings. 

With regard to the ccsts in the lower 
Court, we think that the plaintifLie entitled 
to his sots from defendants Nos. 1 and 2, 
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With regard to the costs of defendants 
Nos. 3 and 4, we think that we should make 
no order, because they appear to have 
colluded with defendant No. Lin order to 
have the whole suit dismissed even as 
against the ex parte defendents, On behalf 
of defendants Nos. 3 and 4ifit had been 
merely contended that they were unneces- 
sarily joined as parties to the suit and that 
the dispute with regard to the ownership of 
. the house was not within the cognizance 
of the Court, the defendants would have 
been entitled to have costs. It appears to 
us, however, that on behalf of defendants 
Nos. 3 and 4 it was thought that instead 
of filing a suit for declaration that the 
plaintiff was merely a benamidar, they might 
as well take a shorter cut by achieving 
their object in the Small Oause Oourt. 
Under these circumstances, we do not 
think that defendants Nos. 3 and 4 are 
entitled to have their costs provided for. 
Coming to the costs of the appeal, we think 
that the most equitable order would be, and 
that is the order we propose to pass, namely 
that the parties should bear their own 
costs. Order accordingly. 

D. Order accordingly. 





LAHORE HIGH COURT 
Execution First Oivil Appeal No. 5 of 1937 
April 20, 1937 | 
BHIDE, J. 
SUNDER SINGH GIYANI—J upemanr- 
DEBTOR—APPRLLANT 
VETEUSB 
Lala GANGA RAM——DEORBB-AOLDER— 
RESPONDENT 

Receirver—Appotniment of — Execution of decree 
against property of deceased judgment-debtor in hands 
of son—Property situate in State—Oourt appointing 

iver and directing him to take possesaton — No 
law in State by which son was not liable*for father's 
debts—Order appointing Receiver, if ultra vires— 
Court, if can, in such case, order Receiver to take 
possession dtrectly—Proper order. 

On the death of the judgment-debtor the decree- 
holder sought to the son of the judgment- 
debtor personally liable in execution cf the decree, 
to the extent of the assets of the deceased father in 
his hands. Assets included immovable property 
situate ina Native State and the Oourt appointed a 
Receiver and directed him to take possession of such 
property and torealze the rents. It was contended 
that the order directing Receiver to take possession 
ofthe property was ulira vires as the property was 
situate in State. There was no evidence that there 
was any law prevailing in that state to the effect 
that the son of a deceased father could not be made 
liable for the debts of his father to the extent of the 
property coming in to his hands: x 

eld, that the order appointing a Receiver was not 
ultra vires, l 
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Held, also that the order directing the Receiver to 
take possession was not proper asthe Oourt could 
only act in the exercise of its Jurisdiction tn personam 
over the defendant and could not empower the 
Receiver to take possession of the property as it could 
in British India, The proper course ın such case 
would be to direct the son who was in possession of 
the property to hand over the property to the Receiver. 
Ismailji Haji Halambhai v. Ismail Abdul Kadar (9) 
and Dev Samaj Counctl, Lahore v Amrit Lal Motilal 
(3), referred to. In re Maudelay Sons and Field (4), 
relied on, 

Exo. F. O. A. from an order of the Senior 
ey Judge, Ambala, dated November 12, 
1936. 

Mr. M. C. Mahajan, for the Appellant. 

4 Mr. Asa Ram Aggarwal, for the Respon- 
ent. 


Judgment.—-The respondent Rai Baha- 
dur Lala Ganga Ram obtained a decree 
for Rs. 55,000 against Sardar Jhanda Singh, 
who is dead and is now represented by 
his son Sardar Bahadur Sunder Singh as 
his legal representative. Part of the decree 
is satisfied, but a sum of Rs. 28,000 still 
remains unpaid. The decree-holder sought 
to make the appellant Sardar Bahadur 
Sunder Singh personally liable to the 
extent of Rs. 20,040 alleging that he was 
in possession of the assets of the deceased 
worth that amount, viz. furniture worth 
Rs. 2,000 and three bungalows left by the 
deceased at Salogra in the Bhagat State 
worth about Rs. 18,000. As regards the 
furniture, the appellant alleged that the 
farniture was worth Rs. 150 only, but the 
Court found that the furniture was worth 
a good deal more and fixing its value at 


„Rs. 750 held the appellant liable for. that 


sum. As to the bungalows, the property 
being situated in an Indian State outside 
the jurisdiction of British Courts, the Court 
merely appointed a Receiver to take posses« 
sion of it and realize the rent and pay the 
proceeds after deducting necessary expenses 
taxes, etc., in Court for satisfaction of 
the decree. From this decision the present 
appeal has been preferred. 

There was reliable evidence produced on 
behalf of the decree-holder to show that 
the deceased leit furniture of considerable 
value and its value as assessed by the 
Court (Rs. 750) is, 1 think, not at all un- 
reasonable. As regards the appointment 
oi a Receiver, the learned Ocunsel for the 
appellant contended that the jurisdiction 
ot British Courts could not extend beyond 
the British territory to which alone the 
Onde of Oivil Procedure applies and that 
the order appointing a Receiver to take 
charge of pioperty in foreign territory was 
ulira vires. No authority directly in pcint 
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was cited, but the learned Counsel referred 
to Ghansham Lal v. Bhansali (1), as an 
authority which supported his contention. 
The learned Oounsel for the respondent 
cited a number of authcrities to support 
the view taken by the Ocurt below. These 
also were not directly in point, but there 
are observations in some of them to show 
that the English Courts have held that the 
appointment of a Receiver of property in 
foreign territory is justifiable in certain 
circumstances: see e. g, Ismailji Haji 
Halembhat v. Ismail Abdul Kadar (2) at 
p. 1231* and Dev Samaj Council, Lahore v. 
Amrit Lal Motilal (3), at p. 1277. The sub- 
ject was discussed in In re Maudelay Sons 
and Field (4), at pp. 610-1]f and it was 
remarked therein. “Ib is well settled that 
the Court can appoint Receiver over pro- 
perty out of its jurisdiction.” The power, 
I apprehend, is based upon the doctrine 
that the Court acts in personam. ‘The 
Court does not and cannot attempt by its 
order to put its own officer ın possession 
of foreign property, but it treats as guilty 
of contempt any party to the action in 
which the order is made who prevents the 
necessary steps being taken to enalte its 
officer totake possession according to the 
laws of the foreign countries. The practice 
of English Courts as stated in the Excep- 
tion to r, 53, Dicey’s Conflict of Laws 
(Edition 4, at p. 219) and in Para. 172 of 
Westlake’s Private International Law 
(Edition 7, pp. 124-225) also appears to 
support the contention of the respondent's 
Oounsel. The latter paragraph’ is as fol- 
lows :— . 

“A proprietor of foreign immovbles, or person 
interested in such, may be compelled by the English 
Oourt, if it has personal jurisdiction over him, to 
dispose of his property or interest in them so as 
to give effect to any obligation relating to them 
which arises from, or as from, his own contract or 
tort, and that obligation will not be measured by the 
lex aitua of the foreign immovables to which it relates, 
but in accordance with the rules of private inter 
nationallaw on obligations arising from, or as from, 
contract or tort. If mdeed the law of the country 
where the land is situate should not permit, or not 
enable the defendant to do what the Court might 
‘otherwise think it right to decree, it would be useless 
and unjust to direct him to do the act, but when there 
is no such impediment, the Oourts of this country 


(1) 5 B 249, 

(2) 45 B 1228; 63 Ind. Cas, 959; A I R 1921 Bom. 4€0;, 
23 Bom. L R 548. 

(3) A IR 1934 Sind 123; 155 Ind. Oas. 677, 288 L 
R 54; 7 R S 200. 

(4) (1900) 1 Ch. 608; 69 L J Oh. £49; 62L T 378; 48 
W R 568; 16 TL R 338. 


spago of 45 B.Ed], ; 
Page of A. L R. 1934 Bind—[ Hd]. 
Pages of (1900) 1 Ch.—[d.! 


COLLECTOR OF KISTNA v. YARLAGADDA SIVARBAMA PRASAD (MADR.) 


745 


in the exercise of their jurisdiction over contracts 
made here, or in administering equities between 
parties residing here, act upon their own rules, and 
are not influenced by any consideration of what the 
effect of such contracts might be ın the countiy where 
the lands are situate or of the manner in which the 
Oourts of such countries might deal with such 
equities.” 

It is not suggested that according to the 
law prevailing in the Bhagat State the 
property in question would not be liable 
for the debts of Sardar Jhanda Singh, in 
the hands of the appellant. I therefore 
see no good reason to hold that the appoint- 
ment of a Receiver was ultra vires in the 
circumstances of the case. The order of 
the learned Subordinate Judge, however, 
does not appear to be quite in order in go 
far us it directs the Receiver to take posses- 
sion of the .property. The Court could 
only act in the exercise of its jurisdiction 
in personam over the defendant and could 
not, I think, empower the Receiver to take 
possession of the property as it can in 
British India. In my opinion, the proper 
course would be to direct the appellant 
(who is admittedly in possession of the 
property, as pointed out by the learned 
Subordinate Judge) to hand over the pro- 
perty to the Receiver. The order of the 
learned Subordinate Judge is- also defec- 
tivein so far as it does not state for what 
period it will remain in force. 

1 accordingly accept the appeal and 
modify the decree to the extent of direct- 
ing that the appellant shall hand over 
possession of the bungalows in the Bhagat 
State to the Receiver for administration of 
the property and payment of receipts in 
Court for satisfaction of the respondent's 
decree as directed by the lower QOourt. If 
the appellant fails to’ do so, he will be 
liable to be dealt with for contempt of 
Qourt or otherwise according to law. The 
appointment of Receiver will remain in 
force till dhe decree is fully satistied. In 
view of all the circumstances, I leave the 
parties to bear their costs. 


8, Decree modified. 





MADRAS HIGH COURT 
Oivil Appeals Nos. 290 to 295 and 354 to 
391 of 1935 
August 3, 1937 
VENKATASUBBA Rao AND Newsam, Jd. 
OOLLEOTOR og KISTNA, 
MASULIPATAM—Appaiiant 
VETBUS 
Sremeanthu Raja YARLAGADDA 
SIVARAMA PRASAD—Responpanr 
Land acquisttion — Malawaram interest in land—~ 
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Principle to be applied in assessing capital value of, 
stated, pa. f 


The principles which should be applied in assess- 
ing the capital value of the melawaram interest in. 
land may be thus stated. It is necessary to start 
with the one known fact—the gross income of the 
semindar from the land which is being acquired. 
The next atep should beto ascertain the nett income. 
This can be done only roughly by deducting a pro- 
portion of the peshkush payable by the zemindar to 
Government and also a proportion of the oost of 
revenue collection and administration. Neither 
calculation presents any real difficulty. It would be 
fair and equitable to make a deduction of 10 percent. 
of the gross income towards the expenses of B 
revenue collecting and sdministrative staff. Having 
thus ascertained the nett annual revenue of the 
zemindar from the land being acquired, it must be 
capitalized by computing “the number of years’ 
purchase Twenty times the nett revenue from pro- 
perty has in the past been commonly taken to be the 
capital value ofany property or interest in property 
andthe trus justification for this was that ap- 
proxmately 5 per cent. was the prevalent rate of 
Interest But it is clear that the number of years’ 
purchase must depend upon the rate of interest pre- 
vailing on gilt-edged securities at _ the time of the 
acquisition, $. e, onthe date of the notification under 
s. 4 ofthe Act. The higher the rate of interest on 
that date, the fewer will be the number of years’ 
pe Twenty times the nett income would be 
‘air ifthe prevailing rate of interest was 5 per cent, 
but if it was 24 per cent, nothing less than 40 times 
the nettincome would be adequate compensation. 
Of course, to the figure thus arrived at must be added 
the usual 15 Pe cent. for compulsory acquisition, 
Secretary of State v. Shanmugaraya Mudaliar (2) and 
Secretary of State v. Sham Bahadur (3), referred 
; : 


Q. 

O. A. against the decree of the District 
Court, Kistna at Masulipatam, in O. 8. 
Nos. 1 of 1935. 

i The Government Pleader, for the Appel- 
ant. 

: Mr. V. Govindarajachari, for the Res» 
pondent. í 


Newsam, J.—The short question aris- 
ing for decision in all these appeals is 
what is the proper method of_ valuing the 
melawaram interest in land which is being 
acquired for public purposes. The method 
adopted by the Land Acquisition Officer in 
these cases was to deduct the proportionate 
peshkush from the melawaram revenue and 
then to multiply the nett income thus 
found by 20. The learned District Judge 
Was unable to find a better method but 
thought that the nett income shoald have 
been multiplied by 30. Many of the reasons 
which he gave foradopting the figure 30 
in preference to the figure 20 do not at all 
commend themselves tous. These appeals 
have been filed by Government with the 
object of restoring the award passed by the 
Land Acquisition Officer. Oross appeals 
have also been filed by the zamindar. 

Now, it seems to us that the principles 
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which should be applied in assessing the 
capital value of the melawaram interest in 
land may be thus stated. It is necessary 
to start with the one known fact—,the gross 
income of the zamindar from the land which 
is being acquired, The next step should 
be to ascertain the nett income. This can 
be done only roughly by deductiag a pro- 
portion of the peshkush payable by the 
zaminder to Government and also a propor- 
tion of the cost of revenue collection and 
administration. Neither calculation presents 
any real difficulty. We think that it would 
be fairand equitable to make a deduction 
of 10 per cent. of the gross income towards 
the expenses of a revente-collecting and. 
administrative staff. Having thus ascertain- ` 
ed the nett annual revenue of the zamindar 
from theland being acquired, it must be 
capitalized by computing the number of 
years’ purchase. Twenty times the nett 
revenue from property has in the past been 
commonly taken to be the capital value of 
any property orinterest ın property, and 
the true justification for this was that ap- 
proximately 5 per cent. was the prevalent 
rate of interest. But it is clear that the 
numberof years’ purchase must depend 
upon the rate of interest prevailing on gilt- 
edged securities at the time of the acqui- 
sition, i. e. on the dateof the notification 
under s. 4 ofthe Act. The higher the rate of 
interest on that date, the fewer will be the 
number.of years’ purchase. Twenty times 
the nett income would be fair if the prevail- 
ing rate of interest was 5 per cent. but if it 
was 95 per cant, nothing less than 40 times 
the nett income would -be adequate com- 
pensation. Of course, to the figure thus . 
arrived at must be added the usual 15 per 
cent. for compulsory acquisition. 
Applying these principles to the cases in 
hand, we find that both the Land Acquisi- 
tion Officer and the learned District Judge 
failed to make any deduction from the 
gross income on account of the costs of a 
revenue establishment. Further we find 
that the notification in these cases were 
made at the end of 1933 in some cases and 
at the beginning of 1934 in others, when the 
rate of interest on gilt-edged securities was 
approximately 34 per cent. In the circum- 
stances we are not prepared to interfere 
with the District Judge's order adopting 30 
years’ purchase asthe proper estimate of 
the capital value of the melawaram, but the 
income to be multiplied by 30 should-first 
be reduced by 10 per cent. in order to arrive 
at a true estimate of the zamindar's income 
by allowing for essential establishment 
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charges. We direct, therefore, that 10 per State v. Shanmugaraya Mudaltar (2), the 
cent. be first deducted from the gross in- rentals were capitalized at 25 years pur- 
come to allow for collection charges, then chase, and in Secretary of Sta‘e v. Sham 
proportionate pesh kush should be deducted Bahadur (3) at p. 744%, 23 years’ purchase 
and the result multiplied by 30. Finally was awarded. 
15 per cent. should be added as compensa- The returnan from landed property, gene- 
_tion for compulsory acquisition. The Gov- rally speaking, reflects the prevalent rate 
ernment appeals have thus succeeded in of interest on money investments. One of 
part, though not on the grounds urged, the criteria in determining the compensa- 
while the cross-appeals have failed. Inthe tion to be awarded is the market value of 
circumstances, each party will bear hisown theland atthedate of the publication of 
costs in appeals and in the memos of objec- the notification under (8.4 (1) s. 23, Land 
tions. Let these cases fall into two batches Acquisition Act). In the present cases the 
(one batch A. 8 No. 290 to2950f1935andthe relevant notifications were published to- 
second batch A. S. Nos. 354 to 391 of 1935)for wards the end of 1933 and the beginning 
the purpose of computing the fees between of 1934. The Government of India loan at 
the Government and the Government Pleader. that time took the form of a 3% per cent. 
Venkatasubba Rao, J.—I agree. The issue liable to income-tax. The issue price 
only real question that these appeals raise was reckoned’at Rs. 96 per cent. and the 
is, what is the number of years’ purchase Joan was re-payable at par between 1947 
at which the rentalof the lands acquired and 1950. When there is definite evidence 
should be capitalized? The contention of thatthe actual return on investments is 3$ 
the learned Government Pleader that there percent., it would be wrong to adopt the 
prevails arule to berarely departed from arbitrary rule of the 20 years purchase. 
that no more than 20 years’ purchase should The return having been ascertained, the 
be allowed, does not rest upon any sound years’ purchase is arrived at by dividing 
principle. What does the 20 years’ purchase 100 by the figure of such return. In the 
rule imply? It means that the value of the -present cases the return is about 3$ per cent. 
property might be taken to be a capital sgnd“the number of years’ purchase, which it 
sum which, if invested at the rate of 5 per ‘would be right to allow, would, therefore, 
cent. per annum, would yield an income equi- . be about 30. Nn 
valent to the rent. Thus, if Rs. 900 repre- The learned District Ju ge has capitaliz- 
sent the annual return and the 20years’rule ed the -rentals-at 30 years’ purchase and 
is adopted, the capitalized value of the pro- with his conclusion we agree, although 68 
perty would be Rs. 500 x 20, i. e. Rs. 10,000. pointed out by. my learned brother, -his 
Now- let this sum be invested at 5 percent. reasons-are wrong. The rent that isto be 
interest. It would yield a return of Rs, 500. -capitalized is the nett and not the gross 
Therefore, the 20-year purchase rule restse rentand the question arises, what should 
upon this assumption. The -owner of the _ be the deduction on account of collection 
property compulsorily acquired, if paid charges and other contingencies ? Here 
twenty times the annual rental, would get again there is no uniform role, but having 
að percent. return upon his money (5 per regard to the nature of the property ac- 
cent. of any given amount being the 1-20th quired, we think that besides the peshkush, 
of it). Thereis another assumption upon 10 per cent. of the gross collections may be 
which this rule rests, namely, thatthe return deducted on account of out-goings. On this 
expected from immovable property is 5 per basis the computation should be made and 


cent, and, that therefore, if the rental is capi- 
talized at 20 years’ purchase, the owner 
would be properly compensated for the ac- 
quisition. It will thus be seen that the rule 
of the number of years’ purchase is not a 
theoretical or legal rule, but depends upon 
economic factors, such as the prevailing 
rate of interest. That there is no uniform 
or rigid principle in regard to the number of 
years’ purchase is illustrated by several de- 
cisions. In Havischunder Nedégi v. Secretary 
of State (1), at p. 878* and Secretary of 
GU OWN875, l 
‘*Page of 11-0. W. N.~Ed] | 
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to that sum will be added the statutory 
allowance of 15 per cent. 


N.B. Order accordingly. 
@ 16 M 369; 201 A 80 (P 0). 
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MADRAS HIGH COURT 
Civil Appeal No. 358 and Civil Revision 
Petition No. 1426 of 1930 
September 3, 1937 
VARADAOHARIAR AND Burn, Jd. 

A. K.T.K.M NAKAYANAN 
NAMBUDRIPAD— APPSLLANT 
VETSUS 
BOARD or COMMISSIONERS ror 
HINDU RELIGIOUS ENDOWMENTS, 


MADRAS—RgEsPoNDRNT | 

Madras Hindu Religious Endowments Act (II of 
1927), s. 9 (12)—User by public for religious worship 
has tobe proved as fact — Question of intention to 
dedicate place for public use or of user by public asof 
right is necessarily matter for inference— Inference 
of dedication of institution for public use, when can 
be drawn. 

According to the definition of ‘temple’ in s. 9 (19), 
Hindu Religious Endowments Act, the user by the 
pablic for the purpose of religious worship has to be 
proved asafact. The question of intention to dedi- 
cate the place for the use of the public or of the user 
by the public being as of right is necessarily a matter 
for inference from the nature of the institution and 
the nature of the asér and the way the institution has 
been administered. Once a long course of user b 
the public for the purpose of worship is satabliahed. 
and the fact of a separate endowment in trust for the 
deity is also proved, it is fair to infer that the in- 
stitution must have been dedicated for user by the 
public (unless the contrary is established)—parti- 
cularly when the character of the temple, its con- 
struction, the arrangement of the various parts of the 
templeand the nature of the deities installed there, 
are similar to what obtains in admittedly public 
temples. Similarly, when user by the public general- 

. ly to.the extent to which there is a w ipping 

public inthe locality is established, it is not un- 
reasonable topresume that the user by the public 
wasasof right, unless there are circumstances 
clearly suggesting that the user must have been 
permissive or that the authorities in charge of the 
temple have exercised such arbitrary power of ex- 
clusion that if can only be ascribed to the private 
character of the institution. Mundacheri Koman v.° 
Achuthan Nair (1) and Subramania Iyer v. Lak- 
shmana Goundan (2), referred to 

O.A. and O. R. P. against the order of the 
District Oourt, South Malabar, in O. P. No, 
127 of 1928. 

Messrs. K. P. Ramakrishna Aiyar and 
Hrishikesan Nambudripad, for the Appel- 
lant. 

Mr. K. Subba Rao, for the Respondent. 


Varadacharlar, J.--By an crder dated 
February 3, 1936, we directed the trial 
Court to receive such additional evidence 
as the parties may tender as we were in- 
clined to think that on account of some 
misapprehension, the whole available evi- 
dence had not been placed before the Court 
on the previous occasion. The learned 
District Judge has now admitted such evi- 
dence as the petitioner adduced, but as he 
thought that the additional evidence did 
not afféct the substance of the previous 


judgment, he has stated 
it unnecessary to recor 
The additional evidenc 
the petitioner very far 
serves to establish the 
family which is now livi 
the temple in question 
living within 2 mile ora 
ple. Reliance has been 
of the petitioner on ceri 
the report of a Oomi 
appointed by the lower 
the locality and makea 
from that report that th 
foot path from the pu 
temple and there are no € 
the neigbhourhood wher 


“have the usual and ordi 


making purchase for off 
The situation of the tem 
ties for approach to the 
a bearing on the questic 
the public do go and wor 
or not; but, as the learne 
even on the former occ 
dence of the petitioner: 
selves that such public 

the locality isin the hat 
in the temple, these 
Oommissioner’s report al 
the locality or the accesi 
temple do not help us to 
clusion rather than to 

be remembered that th 
incompetent and that wi 
matter only under s. 11 
Code. If the additior 
showed that any points 

portance were not before 
previous occasion, there 
tion for our setting aside 
ing and dealing with th 
asking for a revised fin 
able to say that the ad 
of such a character. 

Mr. Ramakrishna Iye 
sel for the petitioner, 
the judgment of the le: 
contains a number of 
as these errors must ha 
clusion then arrived a 
we should either deal 
ourselves or call for 
Two errors to which sy 
be made are: (i) the ı 
of the judgment that 
adjoins the, petitioner's 
kurissi is a Siva te 
statement in para. 9 of 
the contents of a forme 


1938 


Mr. Ramakrishna Iyer is right in pointing 
out that the evidence shows that the 
temple which adjoins the mane is a 
Vishou temple and not a Siva temple; 
and there is also some justification for his 
criticism of the way in which the learned 
Judge read some of the observations in the 
judgment of 1871. But we are not satis- 
fied that these errors are so substantial as 


to justify our setting aside the learned 
Judge's finding. : 


Mr. Ramakrishna Iyer made a com- 
plaint that the learned Judge acted upon a 
presumption that temples in Malabar are 
public temples until the contrary is proved, 
and he invited our attention to the judg- 
ment of the Privy Oouncil in Mundacheri 
Koman v. Achuthan Nair (1) as negativing 
such a presumption. We do not think that 
the learned J udge lays it down as any 
legal presumption. Having regard to the 
observations which he quotes from Sadasiva 
Iyer’s judgment in Subramania Iyer v. 
Lakshmana Goundan, 54 Ind. Oas. 177 (2) 
he seems to have thought that if a temple 
possessed certain characteristics, it is only 
fair to presume even in Malabar that it is 
a publie temple till the contrary is prov- 
ed. Section 9 (12), Hindu Keligious Endow- 
ments Act lays down that a “temple” (for 
the purposes of the Act) means a place used 
as a place of public religious worship and 
dedicated to, or for the benefit of or used 
as of right by the Hind com- 
munity or- any section thereof as 
a place of religious worship. According 
to this definition the user by the public for 
the purpose of religious worship has-to. bee 
Proved a8 a fact. The question of inten- 
tion to dedicate the place for the use of the 
public or of the user by the public being 
as of right is necessarily a matter for 
inference from the nature of the institu- 
tion and the nature of the user and the 
way the institution has been administered. 

the case already referred to, their 
Lordships of the Privy Oouncil lay stress 
upon the fact of the temple having been 
used a8 a place of public religious. worship, 
though they observe that if there had been 
sufficient reason for holding that the tem- 
pie and its endowment were originally 
dedicated for the tarwad and were private 
trusts, their Lordships would have been 


1)67 MLJ 788; 151 Ind. Oas, 329: AIR 1984 PO 
330; SLT ai; 58 M 91;7RPO55:aL0 W N 1150: 
401 W 428; (1934) M W N 1055; 60 OL J 344: 
1934 A L R 898: 1934 O L R 764; 39 Ò W N 318 (P O). 
2 54 Ind. Oas. 177; A IR 1920 Mad, 43; 
-N 899; 27 M L T 11 (Ẹ B), 


ro 
eT 


KARTAR SINGH 4. GOMBEL aston aR OP INDOMB-Fax (LAH) 


(1919) MW 


739 

slow to hold that the admission of the 
public in later times would affect the pri- 
vate character of the trusts. This obser- 
vation suggests that.once a long course of 
uger by the public for the purpose of wor- 
ship is established, and the fact of a sepa- 
rate endowment in trust for the deity ia 
also proved, it is fair to infer that the in- 
stitution must have- been dedicated for 
user by the public (unless the contrary 
ig established) particularly when the 
character of the temple, its construction 
the arrangement of the various parts of 
the temple and the nature of the deities 
installed there are similar to what obtains 
in admittedly public temples. Similarly, 
when user by the public generally to the 
extent to which there is worshipping 
public in the locality is established, it 
is not unreasonable to presume that the 
user by the public was as of right, unless 
there are circumstances clearly suggesting 
that the user must. have been permissive 


or that the authorities in charge of the, 


temple have exercised such arbitrary power 
of exclusion that it can only be ascribed 
to the private character of the institution. 
~- A point was made by Mr. Ramakrishna 
Iyer that the learned Judge has referred 
to only one instance of exclusion in this 
case whereas the evidence establishes two 
such instances. We are not sure that the 


evidence as the other is so clear that the. 


learned Judge was not justified in ignoring 
it... But even taking it to be otherwise, the 
exclusion is clearly the result of personal 
ill-will and can scarcely be regarded as 
indicating the exercise of a general right of 
exclusion at the choice of the Uralan. The 
result is that both the appeal and the 
revision paon must be dismissed with 
costs in the appeal including the costs of 
the additional evidence enquiry. 

Appeal and reviston 

dismissed. 


N.B. j 
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LAHORE HIGH COURT 
Civil Reference No. 9 of 1937 
June 4, 1937 
CoLpSTREAM AND Din MOHAMMAD, JJ. 
Kanwar KARTAR SINGH— 

' —ASSRHSSEB—PRTITIONER 
versus 
COMMISSIONER or INCOME-TAX, 

. PUNJAB, NORTH-WEST FRONTIER 
AND DELHI PROVINOES, LAHORE 
—RESPONDENT 
- Income Taz Act (XI of 1922), sz, 4 (8) Cini), 14 (2) 
—~Assessee getting certain sum every year under s. BA 
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(b), Punjab Laws Act (IV of 1672), from elder 
brother on whom imparitble estate devolved—Assign- 
ment, agricultural income and exempt—Allowance on 
assesses, whether also exempt—Assessee claiming 
exemption as member of joins Hindu family under 
2. 14 (1)~Allowance held gift of Government and not 
of karta—Imparittble estate granted by Crown subject 
to law of primogeniture—Blending, if possible—Test 
for applicability of s.14 (1), stated. 

Where under s. @A (bi, Punjab Laws Act, under 
orders of the Governor=in-Oouncil the assesses gets, 
from his elder brother on whom the impartuble estate 
devolves under s.8, Punjab Laws Act, certain sum 
every year as Maintenance out of the assignment 
which is an agricultural income and exempt as 
such, the“allowance isa part of the assignment and 
cannot betaxed to income-tax. 

And where the assessse claimed that this income 
was received by him as amember of the joint Hindu 
family, and as such, exempt from income-tax under 
B. 14 (1), Income Tax Act, and both the brothers 
were in receipt of separate incomes which were 
separately assessed and there was no joint family 
income assessed as such : 

Held, that the allowance wasa gift of the Govern- 
ment and not the gift of the holder of the assign- 
ment, 4 e, the elder brother or in other words the 
karta of thefamiuly Consequently it could not be 


said that the assesres was getting the allowance as 
.8 member of a joint Hindu family, 
Oase-law referred to. ] 
here is a distinction between a customary im- 
partible estate andan estate granted by the Orown 
subject to descent by primogeniture, and while blend- 
ing may be possible in the oase of the former, it is 
not so in the case of the latter. Shba Prasad 
Singh v. Prayag Kumari (8), relied on. [p. 744, col. 2 ] 
What s, 14 (1), Income Tax Act, contemplates is 
that the receipt should be from the joint income of 
the family and not otherwise. The one unfailing 
-test that can be applied in this case is to. detarmine 
whether the allowance would cease, if the assessee 


ceased to be a member of the undivided family, if 
eny. Oommussioner of Income-taz, Madras v. 
Narayana Gajapaths Raju (12), not followed, [sdéd.} 

O. Ref. made by tne Commissioner of the 
Income-tax, Punjab, N-W. F. and Delhi 
Provinces, dated February 3, 1937. 

Messrs. Mehr Chand Mahajan 
Kirpa Ram Bajaj, for the Petitioner. 

Mr. 8. M. Sikri for Mr. J. N. Aggarwal, 
for the Respondent. 


Din Mohammad, J.—This “order will 
dispose of Olvil Miscellaneous No. 530 of 
1936 which is an application under a, 66 (3), 
Income Tax Act, for the issue of a 
mandamus to the Commissioner, Income- 
tax, as well as Civil Reference No. 9 of 
1947, which is a statement of the case drawn 
up by the Commissioner under s. 66 (2) in 
Telation to the same assessment. The 
assessee, Kanwar Kartar Singh, is the 
younger of the two sons of Sardar Bahadur 
Sardar Jiwan Singh of Shahzadpur, the 
elder being Colonel! Ram Singh. Sardar 
Bahadur Sardar Jiwan Singh was a jagir- 
dar, the descent of whos 


lar, Ə jagir was - 
lated by the Degcent of J gies Act, 1900, 


and 
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(since incorporated in the Punjab Laws Act, 
1872}. His estate was impartible. Under 
the provisions of the above-mentioned Act, 
on the death of Sardar Bahadur Sardar 
Jiwan singh in 1927, the jagir devolved on 
the elder sun to the exclusion of the younger 
gon, but the condition imposed under the 
Act on this devolution was that the holder of 
the jagir should pay Rs. 6,000 per annum 
out of the jagir to his younger brother for 
maintenance. In the agsessment for 1934-35, 
the Income-tax Officer, presumably for 
the first time since 1927, included this 
sum in the total assessable income of the 
assessee. To this the assessee demurred on 
two grounds: (1) that as the allowance was 
made out of the assignment, it was exempt 
from tax under s. 4 (3) (viri), Income Tax 
Act, in the same manner as the original 
assignment was exempt, and (2) that he 
receives this allowance as a member 
of a Hindu undivided family, and such 
receipts were exempt under s. 14 (1) of the 
Act. 

The Income-tax Officer overruled both 
these contentions. On the first point, he 
held that as the assessee received the 
allowance from his brother and not direct 
from the Revenue Authorities, and as the 
‘proximate relation’ and not the ‘ultimate 
source’ was the determining factor in such 
matters, the allowance lost its original 
character in the hands of the assessee and 
was consequently not exempt from taxation. 
On the. second point he observed that the 
term “Hindu undivided family, as used in 
the Act, carried a restricted meaning and as 
ethe assesses was not a Go-parcener in the 
impartible estate, the allowance that he 
received for his maintenance was not 
covered by 5,14 (1). The assessee appealed 
to the Assistant Oommissioner against 
the order of the Income-tax Officer, but that 
officer, too, upheld the order. The assesses 
then applied to the Oommissioner under 
s. 66 (2), but the VUommussioner refused to 
make a reference to this Court. There- 
upon, the assessee presented an ap- 
plication to this Oourt under s. 66 (3) 
and asked for the issue of a mandamus to 
the Commissioner on the following ques- 
tion : 

“Whether the maintenance allowance of Rs, 6,000 
which the assesses receives out of the jagir income 
from his brother, Colonel Ram Singh, who, according 
to law and custom of primogeniture, has in. 
herited the imgartible estate of the family, 1s not 


aout under ss. 2 (1) and 14 (1), Income Tax 
ot.” 


his application wag laid before a Divi- 
sion Bench of this Court for preliminary 
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hearing on Ostober 16, 1936, and the 
Bench admitted it and issued a notice to 
the Commissioner. On receipt of this 
notice, the Commissioner intimated to this 
Court by’a letter dated November 12, that 
the matter might be adjourned as he was 
making areference under s. 66 (2). The 
hearing of the application under s. 66 
(3) was accordingly adjourned and on 
January 26, 1937, the Commissioner drew 
up a statement of the case, propounding 
the following two questions for our deci- 
sion: 


“(1) Has the assesses established that the sum of 
Rs. 6,000 paid to him under agreement of May 19, 


1927, by his alder brother was received by him- 


asa member of the Hindu undivided family con- 
stituted of him and that brother (with their 
re R and, therefore, exempt under s. 14 


(4) If not, has the assessee established (by evi- 
dence such that in law the contrary could not be 
found) that the sum of Rs, 6,000 paid to Him under 
agreement of May 12, 1927, by his brother was 
an assignment to him of Land Revenues, ‘by and 
in privity with Government, and not a fixed sum 
of maintenance allowance by and under the said 
agreement and, therefore, exempt under s. 4 (8) 
(sits) o” 

Before I proceed further, it will be 
necessary to settle what question really 
arises in the case and in what form, espe- 
cially as the assessee takes exception -to 
the form of the questions propounded by 
the Commissioner and invites a decision 
first on his own application under s. 66 (3). 
It would appear from the’ questions repro- 
duced above that the Oommissioner has 
founded both the questions propounded by 
him on an agreement said to have been 
executed on May 12,1927. This was really 
an application made to the Deputy Commis- 
sioner by Sardar Ram Singh asking him 
to fix the allowance of his younger brother 
at Rs. 6,000 which the latter had agreed to 
receive in lieu of his relinquishing all 
claim to the movable and immovable pro- 
perty, etc., left by his deceased father. 
Sardar Kartar Singh also expressed his 
consent to this arrangement. “Ultimately, 
the allowance was fixed at that figure, 
‘although the usual practice was to fix it at 
10 per cent as indicated in the application 
alluded to above. In spite of this, however, 
Tam disposed to think that it is wrong to 
assume that the ‘allowance paid to the 
assessee was based on any agreement 
arrived at between the two brothers. 

At pp. 13—15 cf the statment of the case, 
‘all the relevant sections of the ‘Descent of 
Jagirs Act and the. Government Notifica- 
tions have been set ont and their perusal 
would show that not only: the: allowing of 

s ae Sane a 
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the maintenance depended on the will of 
the Government but even the sum was to 
be fixed by it. The rule of descent declared 
under the Act to prevail in this family 
‘involved the devolution of the assignment 
of land revenue’ toa single person only as 
impartible property and the Government 
was empowered under the Act further to 
declare that that devolution shall be subject 
to the condition that the successor to the 
assignment shall be approved and ac 
cepted as such by the Government and 

t the successor so approved and ac- 
cepted shall, if so required by the Govern- 
ment, make such provision out of the as- 
signment as the Government may consider 
suitable for the maintenance of the widow 
or widows or other members of the family 
of the last or any previous holder of the 
assignment. In the exercise of this power, 
the Punjab Government in 1904 issued two 
Notifications Nos. 98 and 99 (printed at 
p. 15) and declared that the rule of descent 
shal] be primogeniture and that it shall be 
subject to both the conditions mentioned 
above. On the death of Sardar Jiwan 
Singh, Oolonel Ram Singh was approved 
aB his successor under the first condition 
and he was further required to pay 
Rs. 6,000 under the ‘econd condition, 
The sum no doubt had been fixed by con- 
sent of the parties but the final word lay 
with the Government. It was open to the 
Government not to have fixed the mainten- 
ance at that figure—it could even leave the 
younger son quite unprovided for by mak- 
ing no such requirement as is con- 
templated in s.8-A (b). It is misleading, 
therefore, to say that the asseesee was 
paid the sum in question under that agree- 
ment. 


The question propounded by the assessee 
also errs in this respect that it seeks to 
place the onus on the Department to prove 
that the sallowance is liable to tax. To me, 
however, the true legal position appears to 
be this: the assesses receives Ra. 6,000 per 
annum and normally this income would 
be assessable. If the assessee claims 
exemption, he must establish under what 
provision of the Income Tax Act it is so 
exempt. 


In view of what has been stated above, 
I consider that the real question arising in 
this case is whether the sum of Rs. 6,000 
received by the assessee every year under 
the order of the Governor-in-Council from 
his elder brother by way of maintenance 
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(3) (vitt) or s..14 (1), Income Tax Act. Had 
the Commissioner not-drawn up the state- 
ment of the case sio motu after having 
refused to doit at once, it would have been 
necessary for us to issue a mandamus to the 
Commissioner on this question, but now that 
the Commissioner has submitted a full 
statement of the case, it would be useless 
to call. upon the Commissioner to observe 
that formality once more. As has been 
held in several cages, itis open to this 
Court to determine the real question at issue 
and to ¢nswer it. Reference in this con- 
nection may be made to Commissioner of 
Income-taz, Bengal v. Shaw Wallace & 
Co. (1) in which this course was ap- 
proved. I would accordingly proceed 
to decide the case on the lines indicated 


above. . 
| There are two matters that deserve con- 
sideration: (1) Whether this sum of 


Rs. 6,000 is agricultural income, and (2) 
whether this sum is being received by the 
assesses a8 a Member of a Hindu undivided 
family. If either of these questions is 
replied in favour of the assessee, this assess- 
ment cannot stand. 


I first take up the question whether the 
allowance is agricultural income. The 
assessee contends that as he receives the 
allowance under the order of the Governor- 
in-Council out of the assignment, it is 
agricultural income and thus exempt from 
tax. Itis common ground that the assign- 
ment as such is exempt, and the only 
question that falls to be determined, there- 
fore, is whether the allowance retains its 
original character in the hands of the 
assessee or loses it in transmission. No 
direct authority on this point having been 
cited to us, I am compelled to 
formulate my own conclusion from the 
facts proved in the case. After considering 
all the circumstances of the case’ I am in- 
clined to hold that the allowance is a part of 
the assignment, and as such, cannot be 
taxed. As explained above, the provision 
of this maintenance allowance is to be made 
out of the assignment and the present holder 
of the assignment is bound under the 
orders of the Government to pay to the 
assessee ‘out of the assignment’. It is us 
if the holder is under the terms of his own 
grant required to cut off this slice and pass 


IT O178; 136 Ind. Oas. 742; AIR 1929 
4 A 206; 59 0 1343; Ind. Rul. (1933) PO ibe. 
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it on to the assessee. The assignment 
being impartible, cannot be divided among 
the various claimants. Therule of descent 
being primogeniture, the entire block must 
go to tbe first-born. But the Act achieves 
the object of apportioning a part of the 
assignment to the other members of the 
last or any previous holder of the assign- 
ment by imposing a condition on the present 
holder to make provision ‘out of the assign- 
ment for other members of the family. 
The insertion of the words ‘out of the assign- 
ment’ leaves no doubt in my mind that 
what is intended by the Government is 
that the assignment as such should pass to 
the other members, so that if default is 
made by the holder, arrangement could be 
made todivert it to the claimants at the 
very source, 


The Commissioner has referred to certain 
‘decided cases in support of his action, but 
in my view none of them is relevant. In 
Saltanat Begam v. Commissioner of Income- 
tax, Central and United Provinces (2) the 
assessee who was a widow of a taluqdar 
had in a compromise effected in the course 
ofa litigation given up all her claims to the 
estate and accepted in lieu thereof a sum of 
Rs. 4,000 per mensem as a Maintenance 
allowance, She claimed exemption for this 
allowance on the ground that it came out of 
the agricultural income. It was held, and 
rightly .so, that it was not agricultural 
income in her hands. In Lakshmi Nara- 
sayamma Rao v. Commissioner of Income- 
taa (3) a life estate was given to a widow 
who was directed to give Rs. 600 per 
fhensem to the daughter of the last male- 
holder. The learned Jadges who decided 
the case remarked that the mere fact that 
9 certain pecuniary legacy sequen by 
a zamindar had to be paid by his executor 
out of agricultural income did not make 
the legacy itself “agricultural income” 
within 5.2 (1). In Sundrabat v. Commis- 
sioner of Income-tax, Bombay (4) it was 
observed that a monthly maintenance 
allowance under a decree of Oourt not 
specifying whether the allowance was 
payable out of the corpus or the income of 
her husband's estate consisting inter alia 
of agricultural lands was assessable to tax. 
In Gopal Saran Narain Singh v. Commis- 


(2) 7I1T O1L1; 148 Ind. Cas, 651; A IR 1938 
Oudh 475; 9 Luck. 115; 10 O W N 1003; 6R O 


153. 
59 SAM 827; 11) Ind, Ons. 387; A IR 1929 Mad. 
598; 57M L J 36; 30 L W 184; 57 M LJ 36; (1929) 
M W N 573; Ind. Rul. (1929) Mad. 931 (8 B). 
(4) 5 ITO 493. : 
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stoner of Income-tax B &. O. (5), the asses- 
See had transferred his estate to another 
person in consideration of, among other 
things, the’ payment to him for life of an 
annuity of Rs. 2,40,000 the annuity having 
been made a charge on the lands transferred 
by a separate deed. Their Lordships of the 
Privy Council remarked that the annuity 
was not agricultural income but money 
payable under a contract imposing a per- 
Sonal liability the discharge of which was 
secured by a charge on land. In Kishan 
Kishore v, Commissioner of Income- 
tax (6), an allowance made to a younger 
brother was held to be his income and not 
that of the elder brother. The principle 
of law enunciated in this case, to my mind, 
goes against the contention put forward 
on behalf of the Commissioner. In the 
Same -manner as the allowance could not 
be treated as the income of the elder 
brother, the assignment in this case cannot 
be treated as the income of Oolonel Ram 
Singh. This being so, it cannot be assessed, 
as the younger brother receives that slice 
out of the assignment itself which, to this 
extent, does not go to his elder brother. 


The assessee places his reliance on 
L. H. G. Conville v. Commissioner of Income- 
tax Punjab, N-W. F. and Delhi Provinces 
(7), and though that case proceeds on 
diferent facts, certain remarks made there- 
in may be of some help to him. “Ib was 
observed there that the agricultural income 
did not lose its original character merely 
because those who were entitled to receive it 
did not receive it in its crude form. I would 
held therefore that the allowance is a part 
of the agricultural income, and as such, 
immune from tax. 


On the second question, whether the 
assesses receives the allowance as a mem- 
ber of a Hindu undivided family, my 
opinion is against him. The assessee relies 
in support of his contention on Shiba 
Prasad Singh v. Pruyag Kumari (8), Collec- 


5) 14 Pat. 552; 156 Ind. Oas 858; A I R 19385PO0 
143; 62 I A 207; SRPO1; 1935 O LR 458; (1935) 
ALR 744; 1 BR (61; (1935) OW N2810; i8 P L T 
581; (1935) M W N 806; 69 L J 190; 42 L W 2343; 
ae A LJ 925; 390 WN 1093; 37 Bom. L r 817 

). 

(8) 14 Lah. 255; 141 Ind. Cas. 415; A I R 1933 Lah, 
284; 34 PL R 560. 

(7) 8I TO 399; AIR 1935 Lah. 9p. 

(8) 69 O 1399; 138 Ind. Cas. 861; ATR 1932P O 
218; 59 TA 331; Ind Rul (1932) P O 285; 83ML 
J 196; 90 W N 691; 33 OWN 1046; 56 O LJ 92; 36 
L W 266; (1932) M W N 928; (1932) A L J 919; 13 
659; 34 Bom. L R 1567 (PO), 
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tor of Gorakhpur v. Ram Sundar (9), Com- 
missioner of Income-tax v, B. & O. Vishes- 
war Singh (10:1, In the matter of Incom:-tax 
Reference of Vijaya Ananda Gajapatht 
(11) and Commissioner of IJncome-taz, 
Madras v. Narayana Gajapathi Raju (12), 
while In re Moolji Sicka (13) and Commis- 
stoner of Income-taz, B. & 0. v. Lakshmi- 
bai Saheba (14) have been cited on 
behalf of the Commissioner. In Shiba 
Prasad Singh v. Prayag Kumari (8), their 
Lordships of the Privy Council held that 
the right of survivorship is not inconsistent 
with a custom of impartibility and it 
applies to the devolution of an impartible 
estate ina Mitakshara joint family. In 
order to establish that the family has 
ceased to be joint, it is necessary to 
prove an intention, express or implied 
on the part of the junior members to 
renounce their right of succession and 
it is not sufficient to show a separation in 
food and worship merely. In Collector of 
Gorakhpur v. Ram Sundar (9), the claim of 
a Hindu to succeed by survivorship to an 
ancestral impartible estate was in issue. 
The family admittedly had been joint. 
It appeared, however, that for a long 
period there had been ae complete sepa- 
ration in worship, food and social inter- 
course between the claimant’s branch 
of the family and that of the deceased 
holder. It was held by their Lordships of 
the Privy Council that there was not to be 
implied from the circumstances stated 
above a renunciation of the right to succeed 
so as to terminate the joint status for the 
purposes of that right. This authority 
was based on Shiba Prasad Singh v. Prayag 
Kumari (8). In Commistioner of Income tax 
B. & 0. x. Visheswar Singh (10), the assess- 
ment was cancelled as it was held that 
in the case of an impartible Raj the 
fact thatthe holder for the time being is 
exclusively entitled to the estate was not 
inconsistent with other members of the 
family being joint with him. The case 


9) 56 A 468; 150 Ind. Oas. 545; 7 RPO 1;1934 
ALR 742; 1934 OL R 663,40 WN 889; ATI R 
AL J779: 67M 
Lo 374; 15 PL T 531; 60 O L J 67; (1984) MW N 
751; 36 Bom. L R#67;88 OWN1101; 86I IA 286 
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(10) 14 Pat 785; 158 Ind. Oas. 116; A IR 1935 Pat. 
342; 16 P L T 35l; 7 R P 685 

(11) 58 A 3009; 149 Ind. Oas. 306; A I R 1934 All. 
818; (1934) AL J 1237; 6 R A 884; 1934 A L R 583. 

(12) 57 M1023; 151 Ind. Oas. 926, A I R 1934 Mad. 
608; 67 M L J 306, (1934) M W N 770, 7 R M153; 40 
LW 487(F B). 

(133 IT R 123; 100 W N 517. . 
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reported in Collector of Gorakhpur v. Ram 
Sundar (9), was followed. In Inthe matter 
of Income. Tax Reference of Vijaya Ananda 
Gajapathi11), it was observed that the 
assessee as a member of the Vizianagaram 
family having acquired a right in the 
ancestral property by birth could not but 
be considered to be a member of a Hindu 
undivided family. He would cease to be 
a member of such an undivided family 
only if he expressly orimpliedly renounced 
his right of succession to the estate. This 
decision was again based on Shiba Prasad 
Singh v, Prayaq Kumari (8). In Commis- 
sioner of Income-tax, Madras v. Narayana 
Gajapathi Raju (12), a sum received as 
maintenance by an assessee as the brother 
of the last holder of an ancestral imparti- 
ble estate entitled under .the law to 
receive Maintenance out of such estate was 
considered to be a sum received by him as 
a member of Hindu undivided family. 
It was remarked that the right to main- 
tenance which the son of azamindar still 
Possessed was not the creature of custom 
but it was an incident to the ordinary 
joint ey property which had been left 
untouched by custom despite its encroach- 
ment on the other incidents. The Oom- 
missioner had in that case urged that as 
there was no co-parcenary, there was no 
Hindu undivided family. This contention 
was repelled. It may be observed here 
that a contrary proposition was laid down 
in In re Moolji Sicka (13), which is otherwise 
referred to in the statement of the Oom“ 
missioner as Mooljt's case (13). A Division 
Bench of the Oalcutta High Oourt had 
held that where in the sections of the 
Income Tax Act a Hindu undivided family 
is mentioned, a Hindu co-parcenary is 
meant. The expression is not used in its 
wider sense including every Hindu joint 
family. It is not necessary, however, for 
the purposes of this case to enter into the 
discussion of this abstruse problem of 
Hindu Law, as the question now before us 
can be disposed of on other grounds. In 
Commssstoner of Income-tax, B. & O. v. 
Lakshmibar Saheba (14). It was held that 
sub-s. (1) of s. 14, Income Tax Act has 
no application to a sum in which the 
assessee has no interest until it is actually 
received, which is so in the case of a 
person who receives a maintenance 
allowance out of income in which he has no 
vested right. 
- In this case I cannot persuade myself to 
believe that the assignment is a part of 
the ancestral estate, nor is there any 
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material on the record to indicate that 
there is any co-parcenary or even Joint 
family or joint family property, except the 
bare presumption that every Hindu family 
is joint. On the other band, the fact that 
both brothers are in receipt of separate 
incomes on’ which they are separately 
assessed and that there is no joint family 
income which is being assessed as such, 
leads me to think that there is no founda- 
tion for the contention that there is a joint 
family property. In fact there could be no 
blending of separate acquisitions with the 
assignment in question 80 as to make the 
entire property owned by the family as 
ancestral property. As observed by their 
Lordships of the Privy Oonncil in Shiba 
Prasad Singh v Prayag Kumari. (8), at 
p. 1491“, there is a distinction in this 
respect between a customary impartible 
estate and an estate granted by the 
Crown subject to descent by primogeni- 
ture, and while blending may be possible 
in the case of the former, it is not Bo 
in the case of the latter. Further the one 
unfailing test that can be applied in this 
case is to determine whether the allowance 
would cease, if the assessee ceased to be a 
member of the undivided family, if any. 
The answer is clearlyin the negative as 
the allowance ‘Js the gift of the Govern- 
ment and not the gift of the holder of the 
assignment or in other words, the karta of 
the family and this being so, it cannot be 
held in any circumstances that the assessee 
ig receivivg this income asa member of a 
Hindu undivided family. 

Moreover, what s. 14 (1) contemplates 
e from the joint 
income of the family and not otherwise. 
I am aware that in Commisstoner of Income- 
tax, Madras v. Narayana Gajapatht Raju 
(12), it was observed that the question is not 
whether the income belongs to the zamindar 
or whether it belongs te the joint family of 
which the assessee is na member, but whe- 
ther the assessee received his payment as 
a member of a Hindu undivided family. 
But with all respect I am disposed to 
think that in making this exemption the 
Legislature did contemplate that the allow- 
ance receivable by a member must come out 
of the income of -the Hindu undivided 
family and not otherwise. Besides, in this 
case there isa clear renunciation of the 
assessee’s Claim to all movable and im: 
movable property of the family in lieu of 
the allowance as has been stated by him 
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1927, referred to above. 7 
On all these grounds Iam definitely of 
opinion that the assesses ‘does not receive 
this allowance as a member of a Hindu 
undivided family but merely as.a member 
of the holder's family under the terms 
of s. 8A‘b) and this allowance he would 
have received even if there were no joint 
family andthe allowance would not cease 
even if he separates, were there a joint 
family. I would, accordingly, answer the 
question arising in the case and formulated 
by me above as follows: The allowance 
is exempt from tax under s. 4 (8) (viii) 
bat not under s. 14 (1); Income Tax Act. 
would allow the assessee his costs. 
Coldstream, J.—I. agree. | 


De - . Reference answered. .. 





CALCUTTA HIGH COURT 
Civil Appeal No: 1394 of 1936 
November 29, 1937 
> BARTLRY-AND -Nasim Aut, Jd.: 
SAYED AHMED AND OTHERS——PLAINTIFPS — 
ApPHLLAN'TS 


V6 TSU 
SAMSUDDIN AHMED ANDANOTHHR 
— DHFENDANTS — RESPONDENTS 

Bengal Land Revenue Salee Act (XI of 1859), 
8. S—Revenue sent to Collector by money or 
(not in revenue form)—Money recetved on last day 
ja dee but not credited owing to mistake in 

cription of taluk in coupon—Money kept in 
deposit: and acknowledgment sent with remarke— 
Mistake not rectified by remttter within time— 
Remitters’ taluk sold for arrears—Sale held justified 
—Bengal Tousi Manual, Rr.110 and 115, held, had 
no application. 

The plaintiffs sent the revenue by Ea order 
(not in revenue money order form’. The Collector 
received it on the last day of payment. In the 
- coupon, number of the taluk was correctly given, 
but it was stated to be “P. §.", that is, “perma- 
nent settled” and not ‘“noabad.” This money could 
not be credited to the account of the disputed ngabad 
taluk on account of this mistake inthe description 
of the taluk. The Oollector kept the money in 
deposit end the acknowledgment receipt with certsin 
remarks in red ink as required by r 102 of the 
Touzi Manual was sent to the plaintiff. The 
plaintiff received this acknowledgment. He did not 
rectify the mistake with the result that the taluk 
was sold by the Oollector under Act XI of 1859 
on the footing that there was an arrear of reve- 
nue due ‘ 

Heid, that in view of the fact that the des- 
cription of the taluk was not correctly given, it 

not be reagonably said that the money 
was undoubtedly pleced in the hands of the 
Collector for crediting the e in respect of the 
defaulting taluk. The sale, therefore, could not be said 
to have been held without jurisdiction. 

Held, further that, the Rr. 110 and 115 of the 
Bengal Touzi Manual had noapplication in the case 
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as the “money order was an ordinary money 
order : : 


O. A, from tha appellate decree of the 
Sub-Judge, Third Court, Ohittagong, dated 
February 20, 1836. 

Mr. Imam Hossain Choudhury, for the 
Appellants. ; 

Mr. Chandra Sekhar Se , for the Rege 
pondents. 


Nasim All, J—This appeal arises out 
of & suit for setting aside the revenue sale 
of Noabad Taluk No. 20302 of the Chit- 
tagong Oollectorate. The trial Oourt 
decreed the suit. On appeal “the lower 
Appellate Court has dismissed it. Hence 
this second appeal by the plaintiff. The 
point for determination in this appeal js 
whether upon the facts found by the lower 
Appellate Court the revenue can properly 
be said tb have beenin arrear Bo as to 
justify the sale under Act XI of 1859. The 
facts found are these: The last date for 
Payment of revenue, namely Rs. 3-7-0, 
was June 28, 1933. The plaintifs sent 
from Rangoon by money order (not in reve- 
nue Money order form) Rs. 3-70 on June 
8, 1933. The Oollector received it on 
June 28, 1933. In the coupon, number of the 
taluk was correctly given, but it was stated 
to be “P. S. ”, that iss “permanent settled” 
and not mnoabad. This money could 
not be credited to the account of the dis- 
puted noabad taluk on account of this 
mistake in the description of the taluk. The 
Collector Kept the money in deposit and 
the acknowledgment receipt with certain 
remarks in red ink as required byr. 102 
of the Touzi Manual was sent to the plain- 
tiff. The plaintiff received this acknow- 
ledgment. He did not rectify the mistake 
with the result that the taluk was sold in 
January, 1934, by the Collector under 
Act XI of 1*59 on the footing that there 
was. an arrear of revenue due. An appeal 
to the Commissioner was dismissed. The 
present suit was raised on November 12, 
1934, _ i 
- The question is whether in these circum- 
stances it can be fairly said against the 
plaintiff that there was an arrear of 
revenue on the sunset day, namely June 
28, 1933. The latter part of s. 8 of Act XI 
of 1859 is in these terms: 
~ "Nor shall the plea that money belonging to the 
defaulter, and sufficient to pay the arrear of 
revenue due, was in the Collector's hands, bar or 


‘render void or voidable a sale under this Act, 
unless such money stand in the defaulter’s name 


4 


‘alone and without dispute and unless an applica- 


‘tion in due time made by the defaulter, or after 

the written agreement ee et 8. 15 of the 

Act,-the Collector shall have included, or refused 
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on insufficient grounds to transfer it ın payment 
ofthe arrears of revenue due." s 

In view of the fact that the description 
of the taluk was not correctly given. It 
cannot be reasonably said that the money 
was undoubtedly placed in the hands of 
the Oollector for crediting the same in 
respect of the defaulting taluk. The plain- 
tiff did not apply in time to transfer the 
money in payment of the revenue due, 
though the acknowledgment of the money 
order with the remarks in red ink was 
sent to him and received by him. It must 
therefore be taken that he had got notice 
to the effect that the remittance had not 
been credited. Much reliance had been 
placed by the appellant upon rr. 110 and 
115 of the Bengal Touzi Manual. These 
rules, however, have no application in 
the present case, as the money order in 
this case was an ordinary money order 
sent from Rangoon. The sale cannot be 
said to have been held without jurisdiction. 
The appeal is accordingly dismissed with 
costs. 

Bartley, J.—I agree. 

8. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 337 of 1936 
June 10, 1937 
Tak UHAND AND ABDUL Rasuip, JJ. 
ROSHAN LAL AND OTHBRS—-PLAINTIPFS— 
APPRLLANTS 
versus 

SAMAR NATH—ContTEsTING Daranpant 

AND OTHHRS—NON-CONTESTING DEFRNDANTS— 
RESPONDENTS l 

Evidence Act (I of 1872), s. 114 — Adoption— 
Ceremonies, presumption of—Adoptton 45 years ago— 
Adoptee enjoying status and treated as such all his 
life—Presumption of performance of due ceremonies 
arises inabsence of anything to show contrary— 
Custom (Punjab)— Adoption — Eligibility — Among 
high caste non-agriculiural Hindus residing in towns 
daughter's son can be adopted. 

When a person has for nearly half a centufy enjoy- 
ed the status of an adopted son, and has been treated 
assuch all his life, at this distance of time it is 
not possible to get witnesses who were actually pre- 
sent at the time and could depose to the performance 
of the ceremony. In such circumstances, in the 
absence of anything to indicate the contrary, it 
must be presumed that all the requisite ceremonies 
were duly performed. Lat Achal Ram v. Raja 
Kasim Hussain Khan (1), Katlas Chandra Nag v. 
Bijay Chandra Nag (2) and Jagannath Marwari v. 
Chandni Bibi (8), reliedon. [p 747, col 2; p 748, col, 


1. 

Vita high caste non-agricultural Hindus, resi- 
dent in towns such as Khatris of Amritsar, strict 
Hindu Law has been varied, and a daughter's son can 
be validly adopted. Rup Narain v. Gopal Devi (4), 
relied on. Atma Singh v. Jatta Singh (5), Parmanand 
_ v. Shiv Charan Das (8) and Shiv Dev. v, Dwarka Das 

(D referred to, {p. 748, col, 1] 
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Suchan adoption has the full effect of a formal 
adoption under Hindu Law and the adopted son 
severs his connection with his natural family and 
becomes the male Hneal descendant of the adoptive 
father. Baldeo Sahai v. Ram Chander (8), follow- 
ed. [p. 748, col. 9.3 

F. O. A. from the decree of the Sub Judge, 
first Olass, Amritsar, dated June 22, 1936, 

Messsrs. Achhru Ram and Inder Dev Dua, 
for the Appellant. 

Messrs. Shamair Chand, H. S. Khorana 
and L.C. Mehra, for Respondent No. 1. 

Tek Chand, J.—The parties to this liti- 
gation are Khatris of Amritsar and are 
related as follows: 


MOTI RAM 
| | 
Wife 1 Ohuni Lal-=Wife 3 Ganga Bishan 
| (defendant No. 2.) 
Faqir Ohand Samar Nath 
(plaintiff) (minor) 
| (defendant No. 1) 
| 
| | | 
Roshan Chaman Om Satya 
Lal Lal Parkash Parkash, 


It is common ground between the parties 
that Ohuni Lal and Ganga Bishen separated 
in 1928. Ohuni Lal died in 1930, leaving 
considerable movable and immovable pro- 
perty, which is the subject of this litigation. 
In Jane 1932, Faqir Ohand instituted the 
present suit for partition of these properties 
against Samar Nath (defendant No. 1). The 
other defendants were impleaded pro forma, 
as they were co-sharers in one of the houses, 
in which Ohuni Lal wes a part owner. In 
the plaint it was alleged that on Ohunj 
Lal's death, the property in dispute devolv- 
ed on his sons, plaintiff and defendant 
No, 1, and since then they had been in joint 
possession. Ib was also stated that on March 
10, 1929, Chuni Lal had executed a will 
(Ex. P-1), by which he had devised his entire 
property to plaintiff and defendant No. 1 
in equal shares In the will Ohuni Lal 
had admitted that he owed a sum of 
Rs. 3,000 to Faqir Ohand (plaintiff), and 
directed that if Chuni lal failed to re-pay 
it in his lifetime, Faqir Ohand would be 
entitled to receive one-half of the amount, 
1. e, Rs, 1,500 from Samar Nath. It was 
stated that the plaintiff did not want to keep 
the properties joint any longer, and accord- 
ingly he sued for partition. 

The suit was resisted by Samar Nath, 
who denied that Faqir Chand (plaintiff) was 
a co-owner with him iu the properties in 


dispute. He averred that Faqir Chand had 


been adopted by his maternal’ grandfather, 
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Narain Das, in 1888, when he was com- 
pletely severed from his natural family and, 
therefore, he had no right to succeed to 
Obuni Lel. The due execution of the 
will (Ex. P-1) by Chuni Lal was denied, and 
if was pleaded that ihe properties being 
_ ancestral cf Ohuni Lal, he had no power to 

devise them by will. It was also denied 
that Ohuni Lal owed to Faqir Ohand 
Rs. 3,000 or any other sum. Boon after the 
institution of the suit, Faqir Ohand died, 
and in his place were substituted his sons, 
who are the appellants before us, The trial 
Judge framed several issues, of which those 
material for the purposes of this appeal 
are the following: (2) Whether Fakir Ohand 
was adopted by his maternal grandfather 
Narain Das, and hence he has got no 
connection in tbe property in suit left by 
Ohuni Lal (4) Whether Ohuni Lal made a 
will according fo which Faqir Ohand is 
entitled to get one-half share in the -pro- 
perty left by Ohuni Lal? (9) Whether 
Ohuni Lal, deceased, had authority to make 
the will in question ? (10) Whether Ohuni 
Lal was in his full senses and was of 
disposing mind at the time of the execution 
of the will ? (11) If issues No. 4,9 and 10 
are proved in favour of the plaintiff, 
whether the will in dispute was written 
under undue influence? (14) Whether 
Rs. 3,000 mentioned in the will, were not 
borrowed by Ohuni Lal, and whether the 
Plaintiff is not entitled to recover half of this 
amount? 

‘The learned Judge found that Faqir 
Chand had been adopted by Narain Das, 
to whose family he had been transplante 
and, therefore, he had noright to succee 
to his natural father. He found that the 
execution of the will (Ex-P.1) by Chuni Lal 
had been proved, but that “some sort of 
influence was exercised on him” at the time, 
and, inany case, the will was invalid as 
the property was ancestral in the hands of 
the testator in which Samar Nath was a 
co-parcener. He also decided: issue No. 14 
against the plaintiff, and, in the result, 
dismissed the suit with costs Faqir Ohand’s 
sons have appealed. 

The first question to be decided is whether 
Faqir Oband was, in fact, adopted by his 
maternal grandfather Narain Das, and if 
so, whether on his adoption he ceased to be 
a memberofhis natural father’s family and 
lost his right to succeed tohim. Ags already 
stated, the adoption is aHeged to have 
taken place 45 years before suit, i. e. 
some time about 1888, and at this distance 
of time it is -not possible to get direct 
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evidence of the factum of adoption. The 
oral evidence ‘produced by the paties, is 
vague and mostly hearsay. There is, how- 
ever, ample circumstantial evidence, includ- 
ing the admissions of Chuni Lal and 
Faqir Chand himself, which conclusively 
prove thathe had been adopted by Narain 
Das. The only child of Narain Das was 
the mother of Fagir Chand, who had mar- 
ried Ohuni Lal and died soon after the birth 
of Faqir Chand. Itis admitted that atthe 
ageof two, Faqir Chand went over to live 
with Narain Das, and was broughtup and 
educated by him. His marriage was per- 
formed by Narain Das in his house in Katra 
Parja. Faqir Ohand’s four sons who are the 
appellants before us were all born in Narain 
Das’s house, and they have continuously 
lived there. up to the present day. On 
Narain Das’s death, Faqir Ohand succeeded 
to his property as his son. In the Muni- 
cipal Registers, the owner of the house 
which he got from Narain Das, is described 
as “Faqir Chand, son of Narain Das Khatri". 
On the will, Ex. P-1, executed by Ohuni 
Lal on March 10,1929, which was produced 
and relied upon by Faqir Chand himeelf, 
his signatures appear as an attesting wit- 
ness, and there he degeribed himself as 
‘son of Lala Chuni Lal’, “the aforesaid 
testator, adopted son of Narain Das, custe 
Khatri, resident of Amritsar, Katra Parja, 
legatee". In the body of the will, Ohuni 
Lal is recorded as having stated that 
“Faqir Ohand had been adopted by his 
maternal grandfather in his childhood”, 
though this was qualified by the further 
statement that : 


“This adoption is not such as might have severed 
all the connections of the said Faqir Chand with me. 


It -is quite clear from these facts and 
admissions that Faqir Ohand had, in fact, 
been adopted by Narain Das, when he was 
a child. Mr. Achhru Ram, however, 
strenuously argued that none of tha defen- 
dant’s witnesses had stated that the essen- 
tial ceremony of “giving and taking” was 
performed at the time of adoption and in 
the absence of proof of this ceremony, the 
adoption cannot be regarded as having 
been validly made. But, as pointed out 
already, the adoption took place 45 years 
ago, and at this distance of time it is not 
possible to get witnesses who were actually 
present at the time and could depose to 
the performance of the ceremony. In such 
circumstances, in the-absence af anything 
to indicate the contrary, it must be pre- 
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sumed that all the requisite ceremonies 
were duly performed. As held in Lal 
Achal Ram v. Raja Kazim Khan (1), at 
p. 290*, Kailas Chandra Nag v. Bijay 
Chandra Nag (2), at p. 21{ and Jagannath 
Marwart v. Chandni Bibi, 67 Ind. Oas. 31 
(3), at p. 344, when a person has nearly 
half a century enjoyed the status of an 
adopted son, and has been treated as 
such all his life, it must be assumed that 
all the necessary ceremonies were duly 
and regularly performed at the time of 
his adoption. No facts have been bronght 
out which might displace this presump- 
tion. The learned Oounsel next urged 
that under the Hindu Law of the Mitak- 
shara School, a daughter's son cannot 
be legally adopted and, therefore, the 
adoption, even if it took, place in fact and 
with all due ceremonies, was invalid. If 
Is noteworthy that the validity of the 
adoption was not challenged in the Court 
below and, therefore, the appellants are 
not entitled to raise this question for the 
first time in appeal. It is no doubt true 
that under the Hindu Law ofthe Mitak- 
Bhara School, as administered in the 
British Indian Oourts, a daughter's son 
cannot be adopted, but as observed by 
their Lordships of the Privy Oouncil in 
Rup Naruin v. Gopal Devt (4) at p. 4675: 

“This general rule may be varied by custom and 
often is Bo varied in the Province from which this 
appeal comes (Punjab).” 

There are numerous cases in which it 
has been held that among high caste non- 
agricultural Hindus, resident in towns, 
strict Hindu Law has been so varied, and a 
daughters son can be validly adopted. It 
is not necessary to discuss all these cases 
here ; reference may, however, be made to 
three reported cases of Khatris of Amritsar, 
to which tribe and city the parties to this 
litigation belong: Atma Singh v. Jatta 
Singh (5), Parmanand v. Shiv Charan Das 
(6) and Shiv Dev v. Duarka Das (74. I must, 

(1) 27 A 271; 82 I A 113; 8 O O 155; 8 Sar, 772 


PO). 
l (2) A IR 1923 Oal. 18; 72 Ind. Oas. 660; 3680 LJ 
434 ° 


(3) 67 Ind. Oas. 31; A IR 1981 Cal. 647; 280 WN 
65; 34 O L J 432 
(4) 93 P R 1809; 3 Ind. Oas 382; 36 O 78; 3BI A 
108; 6 AL J 567; 100 LJ 58;13 OW N 920;5 ML 
T 423,11 Bom L R833;19M LJ 548; 146 P WR 
190: 68 P L R 1910 (P 0). 
(5) 64 P R 1883. | 
(6) 2 Lah. 69; 59 Ind. Oas. 256; A IR 1921 Lah, 147; 
31 PL R 192). ete 
(7) A I R1933 Lah. 1050;147 Ind. Oas. 499; 6 R 1,399 
*Page of 27 A.— rr, 
Page of A. I. R. 1923 Oal._t#d.] 
Page of 67 Ind. eer ee 
Page of 1909 P. R.—[Ed] 
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therefore, hold that this contention also is 
without force. Lastly, Mr. Achhrn Ram 
urged that, assuming that the adoption of 
a daughter's son is valid among non- 
agricultural high caste Hindus, of Amritsar 
in particular, andthe Punjab in general, 
such an adoption has not the effect of sever- 
ing the adoptee from his natural family and 
transplanting him into the family of the 
adoptor. This contention again was not 
raised in the Oourt below inthis form ond 
there is no evidence whatever on the 
record to suggest that a daughter's son, 
who is validly adopted by his maternal 
grandfather among the Khatris or other 
Hindus of Amritsar or any other place in 
the Punjab, has a status different from 
that which a son adopted in the Dattaka 
form possesses under Hindu Law. This 
identical question was raised in Baldeo 
Sahaiv. Ram Chander (8), and was examined 
at great length by Jai Lal, J. at pp. 138 to 
14z* of the report. The learned Judge 
after an elaborate examination of the pre- 
vious rulings bearing on the point, held 
that such an adoption has the full effect of a 
formal adoption under Hindu Law and 
the adopted son severs his connection 
with his natural family und becomes the 
male lineal descendant of the adoptive 
father. This, if I may say with all respect, 
lays down the law correctly, and I have 
no hesitation in following it. Mr. Achhru 
Ram referred us to a Single Bench deci- 
sion of the Punjab Ohief Court in Baijnath 
v.Shamboo Nath (9), but as explained-in 
Baldeo Sahai v. Ram Chander (8;, at p. 130% 
that case was decided on strict Hindu Law; 
and the observations made therein must 
be confined to its peculiar facts. The 
same is true of Mela Ram v. Malik Ram, 
93 Ind. Cas. 956 (10), where Oempbell, J. 
sitting in Single Bench, followed without 
discussion Bais Nath v. Shambao Nath (9). 
It was conceded by Mr. Achhru Ram that 
where among high caste Hindus a 
daughter's son is allowed to be adopted, 
he becomes a co-parcener in his adoptive 
father's family. If this is so, he cannot 
obviously retain his status as a co-parcener 
in his natural family; for, as was admitted 
by Counsel, a person cannot, at one and 
the same time, be a member of two dif- 
ferent co-parcenaries. 

For all _these reasons, I hold that the 


(8) 13 Lah, 126; 132 Ind. Oas. 481; A IR 1931 Lah, 
548, 32 P LR 482:dnd. Rul. (1931) Lah. 593. 
(9) 53 P W R 1908; 113 P L R 1908, 


(10) 93 Ind. Oas. 958; A I R 1927 Lah. 154, 
*Pages of 13 Lah.—|Ed. | 
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learned Subordinate Judge came to a 
correct conclusion in holding that Faqir 
Ohand having been adopted by Narain Das 
had no right to succeed to the property 
ef Ohuni Lal. In the plaint the plaintiff 
had based his claim, in the-alternative, on 
the will, Ex. P-l, executed by Ohuni Lal. 
The execution of this will has been duly 
proved and itisno longer contended that 
the testator did not have a disposing mind 
at the time. It was urged, however, that 
it had been executed under undue in- 
fluence, exercised by Faqir Ohand on Ohuni 
Lal. The learned Subordinate Judge has 
given a very halting finding on this point. He 
did not find definitely that undue influence 
was exercised, but observed that “some 
sort of influence was put forth on Ohuni 
Lal and the will is not free from doubts.” 
Mr. Shamair Chand for the plaintiff-res- 
pondents frankly conceded that there was 
no evidence on the record to warrant this 
conclusion. The will isa registered docu- 
ment and Chuni Lal lived for more than 
two years after its execution. It is not 
suggested that during this period he cone 
tinued to be under the influence of Faqir 
Ohand. Indeed, it is admitted that for all 
these years he lived amicably with his 
junior wife, the mother of Samar Nath, 
defendant, and yet he did not repadiate 
the will. lt must, therefore, be held that 
the will had been executed by Ohuni .Lal 
of his free will and accord. There is, how- 
ever, ample evidence on the record that 
the property was ancestral in the hands of 
Chuni Lal, and Samar Nath, on his birth, 
had acquired an interestin it. The property 
thus belonged toa joint family, consisting 
of Chuni Lal and Samar Nath, and con- 
sequently the former could not devise it by 
will. Mr. Achhru Ram conceded that on 
the finding that Faqir Ohand had been 
severed from his natural family and that 
the property had been inherited by Ohuni 
Lal from his father, he had no power to 
bequeath it. Fagir Ohand, therefore, did 
not acquire any right to the property in 
dispute by the aforesaid will. 

The will, however, can clearly be relied 
upon by the appellants in proof of the 
allegation that the sum of kis. 3,000 had 
been borrowed by Ohuni Lal from Faqir 
Chand, “and that he owed it to the latter 
at the time of the execution of the will. 
The admission in the will shifted the onus 
on the contesting defendant to prove that 
this amount was not due, and admittedly 
he has produced mo evidence to discharge 
it, There is also no proof that the whole 
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or any part of this amount had been 
repaid by Chuni Lal in his lifetime, The 
plaintifs are, therefore, entitled to recover 
the whole of -this amount from the astate 
of Chuni Lal, to which Samar Nath has 
succeeded. No doubt, in the plaint the 
plaintiff had claimed only one-half of this 
amount -and issue No. 14 was also framed 
on that basis ; but this was on the assump- 
tion that Faguir Chand was entitled to one- 
half of the property cf Chuni Lal. It has, 
however, been found that Faqir Ghand 
had no share in Chuni Lal's property the 
whole of which has devolved on Samar 
Nath. The plaintiffs are, therefore, entitled 
to recover the: whole of Ohuni Lal’s debt 
from-defendant No. 1. For the foregoing 
reasons I would accept this appeal in part, 
and grant the plaintiffs-appellants a decree 
for Rs. 3,000 against Samar Nath, defen- 
dant-respondent No. 1; but would dismiss 
their claim for partition of the properties 
in suit. As none of the parties has succeed- 
ed in full, I would leave them to bear 
their own costs in koth Courts. The plain- 
tifts-appellants shall not be entitled to 
execute the decree for Rs, 3,000, until and 
unless they- have paid court-fee on this 
amount both in the lowet Court and in this 


Court. 
Abdul Rashid, J.—I agree. 
B. Appeal partly allowed, 
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MUHAMMAD MEERA SAHIB AND anorare 


: —RuSPONDENTS 

Provincial Insolvency Act (V of 1920), as. 53, 54— 
Fraudulent preference—Last part of property sold 
by insolvent to B—Oondttion that B shouid pay in- 
solvent's debt due to A—Transaction found to be due 
to pressure of A—Purpose of insolvent to get some 
advantage to himself not fulfilled—-Transaction held 
could not be impeached — Bona fide transferee of 
insolvent who offends 8. 53, whether can claim pro- 
tection. 

Where an‘insolvent does an act not mainly with a 
view to prefer a creditor but with a view to securing 
some real or fancied advantage to himself, the tran- 
saction will not be set aside on the ground of fraudu- 
lent preference though in fact it may amount to a pre- 


nce. 

The insolvent bys document of even date purpoit- 
ed to sell to B the las; part of his property, making 
it part of the consideration for theesale that the 
transferee should pay one of the debts due from the 
insolvent to A. The mortgage-deed of the property 
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was executed by B in favour of A and not by the 
insolvent directly. It was fcund that the transaction 
was not the result of a desire or intention on the 
part of the insolvent to prefer A but the result of 
pressure from the creditor and also of a desire on the 
partof the insolvent to secure a certain benefit to 
himself : 

Held, that the two documents must be looked upon 
as part of one and the same transaction and that so 
far asthe inortgage which the insolvent got executed 
by B in favour of A was concerned, it was the result 
of pressure and that the ingolvent s purpose in going 
this set of transactions was to secure, if 
poss some advantage to himself. It did not 
matter thatthe insolvent actually failed to secure 
some advantage to himself. The transaction there- 
fore could not be impeached, Ramaswams Iyengar 
v. Chinnathambi (1), Gangappa v. Oficial Receiver, 
Bellary (3; and Inre Arnott; Ex parte Bernard (3), 

red to, 
aaa es ee a second transferee who bona fide 
takes a transfer for value from one whose transfer 
offendss, 58, Provincial Insolvency Act, can invoke 
the protection of the equitable rule in favour of trans- 
ferees for value without notice ? a. 
©. R. P. from an order of the District 


Court, Trichinopoly, dated January 15, 


1934. 
Mr. T. V. Muthukrishna Iyer, for the 


Petitioner. 
Mr. S. T. Srinivasagopalachar:, for the 


Respondents. 


through 
ible, 


Order.—In this case Iam asked, under 
g. 75, Provincial’ Insolvency Act, to set 
aside the decision of the Oocarts below 
which upheld a mortgage (Ex. 1) in favour 
of respondent No.2. The circumstances of 
the case clearly invite scrutiny; but, after 
an investigation, both the Oourts have 
held that the transection was not the 
result of a desire or intention on the part 
of the insolvent to prefer respondent No. 2 
but the result of pressure from the cer- 
ditor and also of a desire on the part of 
the insolvent to secure a certain benefit to 
himself. I do not find myself in a posi- 
tion to say that this concurrent finding is 
vitiated by any underlying error of law 
or misdirection. Ne” 

Exhibit 1 was put through in a form, 
not always adopted, in that it was exe- 
cuted not directly by the insolvent but by 
respondent No. 1 to whom the insolvent by 
a document of even date purported to sell 
the last part of his property, making it 
part of the consideration for the sale that 
the transferee should pay one of the debts 
due from the insolvent to respondent No. 2. 
There can be little doubt that a sum of 
Rs. 1,000 at least was due from the insol- 
vent to respondent No. 2 and probably an- 
other sum of Rs. 700 was also due to her 
under two other transactions. [ see no 
reason to doubt the correctness of the tinding 


seme ka 
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that pressure and indeed genuine pressure 
was brought to bear on the insolvent on 
behalf of respondent No. 2. Ithas no doubt 
been held that in certain circumstances, the 
Pressure from the creditor may be feigned 
or purposeless, and in such cases, the mere 
appearance of-pressure will not prevent a 
transaction being a fraudulent preference. 
But I have no reason to think that in this 
case that was the situation. Whether the 
insolvent was at the time of that transaction 
actually in insolvent circumstances or not, 
it does not appear that he or his creditors 
thought that the insolvency was inevitable. 
This is shown by the fact that respondent 
No. 2 herself fled a suit against him, 
subsequent to the date of Ex. 1, on another 
promissory note and other creditora of the 
insolvent also instituted suits and applied 
for attachment before judgment. It ig in 
this connection that the method adopted by 
the insolvent is also ofsome significance. 
He purported to transfer most of his pro- 
perties to respondent No. 1 for a sum of 
Rs. 2,500 and both the Courts have found ` 
that the object of this transaction was to 
enable the insolvent to secrete at least a 
sum of Rs. 900 or portions of the property 
worth that amount, for his own advantage. 
Oonsidering these facts in the light of the 
rule that where an insolvent doss an act 
not mainly with a View to prefer a creditor 
but with a view to securing some real or 
fancied advantage to himself, the transac 
tion will not be set aside onthe ground 
of fraudulent preference though in fact it 
may amount to a preference, I think the 
Courts below were justified in coming to 
the conclusion that the two documents 
must be looked upon as part of one and 
the same transaction and that so far as the 
mortgage which the insolvent got executed 
by respondent No. lin respondent No. 2's 
favour is concerned, it was the result of 
pressure and that the insolvent’s purpose in 
going through this set of transactions was 
to secure, if possible, some advantage to 
himself. 

In some of the cases cited, it has no 
doubt happened that the advantage was 
obtained by payment of additional cash, 
by the preferred creditor himself: cf. 
Ramaswami Iyengar v. Chinnathambi (1) 
and Gangappa v. Official Recetier, Bellary 
(2). But this, I think, is not a part of the 
rule itself, but only a matter of detail. In 


(1) AIR 1932 Mađ. 459, 140 Ind. Cas, 463; Ind. Rul. 
(1933) Mad. 15. 

(D A I R 1935 Mad. 300; 159 Ind. Oas. 541; 4L L W 
358; (1935)M W N 316; 8 R M 5l4. | , 
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In re Arnott; Ex parte Bernard (3) the 
arrangement between the insolvent and the 
preferred creditor was that the preferred 
creditor should raise from elsewhere a 
sum of money on the security of the property 
and give ittothe debtor. This was consi- 
dered by Oave, J. to be sufficient to bring 
the case within the rule that the dominant 
object of the insolvent was to secure his 
own benefit. I may also add that the 
circumstance that in most of the reported 
cases the insolvent did in fact succeed in 
getting the extra advantage whereas in 
the present case he has failed to secare it, 
ought not tomakea difference in the rule 
of law. Here again the decision in In re 
Arnott; Ex parte Bernard wi is itself a 
relevant authority because it happened in 
that case that the extraloan of £250 stipulat- 
ed was in fact not paid over by the 
solicitor to the insolvent before the act of 
bankruptcy was committed and was ulti- 
mately directed by the Oourt to be paid 
into the hands of the Receiver. 


In the above view, it is unnecessary to 
consider whether in the circumstances of 
the present case it will be possible to 
treat respondent No. 2 as a bona fide trans- 
feree for value from one who took a trans- 
fer which is itself voidable under s. 53, 
Provincial Insolvency Act. Though there 
is no clause to be found in s. 53 corres- 
ponding to cl. 2 of s. 54, the reason for 
the difference has been explained in 


Ex parte Brown; In re Vansittart (4) and ` 


following that decision, it has been held in 
' several cases that a second transferee who 
‘bona fide takes a transfer for’ value 
from one whose transfer offends s. 53, may 
invoke the -protection of the equitable rule 
in favour of transferees for value without 
notice: see In re Brall; Ex pare Norton 
(5), In re Carter and Kenderdine’s Contract 
(6), In re Hart; Hx parte Green (7) and 
Amir Ahmad v. Syed Hasan (8). It is 
possible in view of the observations in 
Ex parte Brown; In re Vansittart (4) that 
this principle can be invoked only by a 
person who has parted with consideration 
subsequent to the date of the transfer by 


(3) (1889) 6 Morrell 315 
(4) (1893) 2 Q 8377; 62 LI QB 379; 5R 280; 68 L 
T 233; 51 W R286; 10 Morrell 44. 
9 (1893)2-Q B 381; 62 LJ Q B 457; 5 R 440; 69 L 
3; 41 W R 623; 10 Morrell 166. 
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9 (1897) 1 Ch. 7716; 68 L J Oh. 408; 76 Ti 1476; 45 


484; 4 Manson 34, 
(7 (1912) 2K BG 81 LJK B 1213; 107 LT 368; 19 
Manson 334; 56 8J 615;28T L R 482. 
(8) 57 A 900; 155 Ind, Ons, 684; A I R 1935 All. 671; 
(1935) ALJ 573;7 R A 076; 1985 A L R 445. 
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the insolvent to the intermediate transferee: 
but it is unnecessary to pursue- that 
question in the present case. Tne revision 
petition fails and is dismissed witn costs 
of respondent No. 2. 

N. Petition dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1719 of 1935 
December 7, 1936 
TBK CuaNnb, J. : 
MITHA. aNp OTARRBS—APPELLANTS 
PETEUS 

REMAL DASS AND OTHBBS——RESPONDANTS 

Compromise decrie—Penaliy—Relief against— 
Defaulting party can be relieved from enforcement of 
penalty —Decras-holder merely withdrawing concession 
given to judgment-debtor—If penalty—Held on facts 
that condition in com ise decree was not penal. 
` It is settled law that where a decree is passed as 
a result of an agreement between the parties, it 
does not stand on a higher footing than the agree- 
ment which preceded it and, therefore, the Court has 
the power to relieve the defaulting party from the 
consequences of the default; buat the Oourt does not 
possess unrestricted power in the matter, inasmuch 
as it cannot interfere with the effect of the default, 
if as a result thereof the decree-holder seeks merely 
to take away the concession which had been given 
to the ok sane ger If, on the other hand, as a 
result of the default the dacree-holder attempts to 
realise more than was originally due to him, in 
other words, ifhe is enforcing a penalty, then the 
Court 1s entitled to step in, and to give relief to 


‘thea judgment-debtor against the forfsiture Jhanda 


|| 


" defendants accordi 


Singh v. Piara Singh (1) and Jawala Ram v. Mathra 
Das (2°, relied on. 

The appellants took the land fromthe owners as 
adhlapidars. On that date an agreement was exe- 
cated between the parties by which the appallants 
undertook’ to repair the-old well or sink a new one 


. and to make the entire land culturable within ten 


years. It was agreed that if they fulfilled these 
conditions within the period specified, they would 
become owners of one-half of the entire land. The 
y entered into possession of 
the land in 1910, They, however, did not comply 
with the conditions within the specified period, 
Accordingly, on April 30, 1931, the respondents 
brought a suit against the appellants for possession 
of the don the ground that the latter had not 
complied with the conditions of the grant and were 
not entitled to continuein possession. The suit was 
settled by a compromise, and in accordance with its 
terms, a decree was passed. In the compromise it 
was stated that the plaintiffs (original owners) had 
allowed a further period cof two yeais tothe de- 
fendants to fulfil the conditions, It was further 
provided that if within the period of two years the 
defendants failed to fulfil the conditions the plaint- 
iffs would be entitled to eject them by taking out 
proceedings in execution of the dearea and that the 
defendants shall have no conoarn with the ownership 
of the land in question. After the expiry of two 
years from the dats of the compromise decree, the 
decree-holders applied for execution, alleging that 
the compromise had not been fulfilled. The execat- 


, ing Oourt held that the condition in, the decree wag 
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Held, that the condition embodied in the compro- 
mise decree was nota penal one, The deores-holders 
were merely withdrawing the concession which they 
had given to the jud t-debtors and were enforo- 
ing their original rights, and in doing so it could not 
be said that they were attempting to get more than 
waa they were entitled to atthe institution of the 
suit 


8.6. A. from an order of the District 
Judge, Multan, dated May 25, 1935. 

Mr. Shamair Chand, for the Appellants. 

Mr. Hargopal, for the Respondents. 


Judgment.—This second appeal arises 
from certain orders passed in execution 
proceedings. The relevant facts are that 
the respondents-decree-holders are the 
owners of 214 kanals of land. On July 24, 
1910, the predecessor-in-interest of the appel- 
lants: took the land from the owners as 
adhlapidars. On that date an. agreement 
was executed between the parties by which 
the appellants undertook to repair the old 
-well or sink a new one and to make the 
entire land culturable within ten years. It 
was agreed thatif they fulfilled these con- 
ditions within the period specified, they 
would become owners of one-half of the 
entire land. The defendants accordingly 
‘entered into possession of the land in 1910. 
It appears, however, that they didnot comply 
with the conditions within the specified 
period. Indeed until 1931, they had neither 
repaired the old well nor sunk a new well, 
nor. made the land culturable. According- 
ly, on April 30, 1931, the respondents 
brought a suit against the appellants for 
possession of the land on the ground that 
the latter had not complied with the con- 
. ditions of the grant and were not entitled 
to continue in possession. On July 22, 1931, 
‘the suit was settled by a compromise, and 
in accordance with its terms a decree was 
passed. In the compromise it was stated 
that the plaintiffs (original owners) had 
allowed a further period of two years to 
the defendants to repair the existmg well 
or sink a new well, and putthe same in 
working order. The defendants also under- 
took to construct asuhal und palla for the 
plaintiffs on the land in dispute at their 
own expense, and to reclaim the unculti- 
vated land. Jt was further provided that 
if within the period of two years the de- 
fendants failed to make the well fit for the 
purpose of cultivation or to build a sahal 
ora palla or reclaim the land, the plaintiffs 
‘would be entitled to eject them by taking out 
proceedings in execution of the decree and 
that the defendants shall haveno concern 
- with the ownership of the land in question, 
Oertain terms were also settled with‘regard 
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to the payment of the costs of the suit, but 
they need not be set out here as they are 
not material for the point now in dispute. 
After the expiry of two years from the 
date of the compromise decree, on July 31, 
1933, the decree-holders applied for exe- 
cution, alleging that the compromise had 
not been falfilled. The executing Oourt 
found that the condition that if the judg- 
ment-debtors failed to comply with the 
conditions of the compromise within two 
years, possession of the land would be 
surrendered to the decree-holders was penal 
and ought to be relieved against under 
g. 74, Contract Act. On the merits he found 
that the defendants had brought a portion 
of the land under cultivation, though not 
the whole of it, and therefore the equitable 
order to pass was that the decree-holders 
be put in possession of the best half of the 
land, the remaining half be allowed to 
remain with the judgment-debtors, The 
decree-holders appealed to the District 
Judge, who held that the condition in the 
compromise decree as to the- surrender of 
the land to the plaintiffsin the event of the 
judgment debtors’ failure to carry out the 
conditions within two years was not penal, 
and that it was not open to the Court to 
relieve the judgment-debtora from the 
He further found 
as a fact that the figures given by the 
executing Court in its judgment as to the 
area brought by the judgment-debtors under 
cultivation were incorrect. Before him it 


‘was udmitted by both parties that the sahal 


and the palla had not been constructed at 
all. On these findings the learned Judge 
acvepted the decree-holder's appeal. 

The judgment-debtors have come in 
second appeal and the sole point argued 
before me is that the condition in the com- 
Promise decree was penal. It is settled law 
that where a decree is passed as a result 
of an agreement between the parties, it 
does not stand on a higher footing than the 
agreement which preceded it, and therefore, 
the Court bas the power to relieve the 
defaulting party from the consequences of 
the default; but the Court does not possess 
unrestricted power in the matter, inasmuch 
as it cannot interfere with the effect of the 
default, if as a result thereof the decree- 
holder seeks merely to take away the con- 
cession which had been given to the judg- 
ment-debtor. If, on the other hand, as a 
result of the default the decree-holder 
attempts to realise more than was originally 
due to him, in other words, if he is enfore- 
inga penalty, then the Court is entitled 
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to step in and to give relief to the judg- 
ment-debtor against the forfeiture: see 
Jhanda Singh v Piara Singh, 140 Ind. Oas. 
7 (1) and Jawala Ram v. Mathra Das 


` 
Applying these principles to the present 
case, there is no doubt that the condition 
embodied in the compromise decree was 
not a penal one. As already stated, the 
land belungs to the decree holders. The 
judgment-debtors took possession of it in 
1910 agreeing to sink a well and make it 
culturable within ten years, on doing which 
they were to become owners of one-half. 
They, however, failed to carry out any of. 
the conditions and yet remained in posses- 
sion for the stipulated period. The decree- 
holders allowed them to continue in 
pean for a further period of ten years, 
ut during this period also the judgment- 
debtors did not carry out their obligations.. 
In 1931, therefore, the original owners were 
entitled to get back the land and for this 
purpose they brought-a suit At the request 
of the judgment-debtors, however, they 
gave them another two years to carry out 
the terms of the ‘original grant and to 
build a sahal and palla. They failed to 
carry out these conditions either during 
this period. In these circumstances, the 
decree holders were merely withdrawing 
the concession which they had given to-the 
judgment-debtors and were enforcing their 
original rights, and in doing so,. it cannot 
be said that they were attempting to..get 
more than what they were entitled to at the 
institution of the suit. I‘ hold, therefore, 
that the learned District Judge came toa 
correct conclusion inthe case. ` -. 2. 
Mr. Shamair Ohand as a last resort urged 
that on equitable grounds some concession 
should have been shown to-the judgment- 
debtors as they had spent some-money and 
labour in making a portion of the land 
culturable. He was, however, unable to 
point ont the exact extent of the area 
brought under cultivation or the amount 
spent by his clients. The judgment-debtors 
had no right to the land originally. They 
Temained' in possession .for more .than 
twenty-three years,and if they have spent 
any money or labour, they have‘ -been amply 
compensated by theirlong possession. The 
appeal fails and is dismissed with costs. 
8. Appeal dismissed. 


(9 140 Ind. Oas. 225; A I R1933 Lah. 23; 33 P L 
R 1026; Ind. Rul (1932) Lah. 64% 

2) A I R1831 Lah. 696, 132 Ind, Oas. 580; 32 P L 
R 945; Ind, Rul (1931) Lah, 638, 
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NAGPUR HIGH COURT 
- Oivil Revision Application No. 234 
of 1937 
December 14, 1937 
N 1YOGI, J: 
OHINTAMAN RAMJIPANT GHARPURE 
~-A PPLICANT 
versus 
GOVIND VITHAL KANE— 
Non-APPLIOANT 

Decree — Construction — Construction leading to 
anomalous result ought to be avotded~—Oivil Procedure 
Oode (Act V 071908), 0. XXI, rr. 58, 83—Attachment 
of property by decree-holder—Objectton under O. XXI, 
r. 08 dismissed with costs — Suit by objector under 
0. XXI, r. 83—Decres in his favour—Decree ordering 
each party to bear tts own costs — Such decree, i 
supersedes order asto costs made in objection proce 
ings—Decree-holder, if can’ recover costs from 
objector. 

In construing decree, one must have regard to the 
nature of the suit and the previous proceedings 
which led to the suit. A construction which leads 
to an anomalous result ought to be avoided. 

A suit under O. XXI, r. 63, Civil Procedure Code, 
is substantially one to set aside a summary decision 
or order of any Oivil Court. If that order has been 
expressly set aside by the decree which has been 
passed in the suit, it cannot be enforced in execution 
go far as the costs awarded insuch order are con- 
cerned. The ordermustbe deemed to have been set 
aside wholly and not in part Phul Kumari v. 
Ghanshyam Misra (2), relied on. 

“Where, therefore, a decree-bolder attaches certain 
property considering it as belonging to the judgment- 
debtor and an objection to attachment made under 
O. XXI, r.,58, Civil Procedure Gode, is dismissed with 
costs, 4. ¢., the objector is ordered to pay the costs of 
the “décree-holder and the objector files a suit under 
O. XXI;r. 63,in which a decree is passed in his 
favour declaring the property not liable to attach- 
ment and sale, and ordering, as to costs, that each 
party should bear its respective costs, such decrees 
relating to costs supersedes the order made as to costs 
in objection proceedings and the decree-holder is 
not entitled to recover the oosts- awarded tohim m 
objection proceedings from the objector. V. E. R. M. 
Firm v. Maung Po Kyone (1), distinguished. 


O.. R- App. of the order of the 
Court of the Sub-Judge, First Class, 
Nagpur, dated January 27, 1937, in Mis- 
J. O. Nb.77 of 1934, dared April 15, 1925.- 
“Mr. VR. Gharpure, for the Applicant. 

Mr. 'S. T. Bhave, for the Non-Applicant. 


` Order.—This is an application in ree 
Vision against an order passed-by the 


ui 


Subordinate Judge, First Olass, Nagpur, 


in Miscellaneous Judicial Oase Wo. 17 of 
1934, In this case the non-applicant 
decree-holder-had- attached some property 
considering it -as-being that of his judg- 
ment-debter. An objection to the attach- 
ment was made’by- the applicant under 
O. XXI, r. 58. His objection was dismis- 
sed:. vith costs, that .1s, to reas was made 
liable to pay the costs af the decree-holder, 
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Thereon the objector, namely the applicant, 
filed a suit under O. XXI, r. 63 of the 
Oivil Procedure Oode, for reversal of the 
order passed in execution proceedings and 
for establishing the right which he claimed 
to the property. That suit resulted in a 
` decree passed in his favour, whereby it 
was declared that the fields which had been 
attached were not liable to attachment and 
sale in execution of the decrec-holder’s 
decree; and as tothe costs it was ordered 
that each party should bear his respective 
costs. 2 ; 

The decree-holder non-applicant initiated 
proceedings in the executing Oourt to 
recover the costs that had been allowed to 
him by the previous order in execution 
whereby the applicant's objection had been 
dismissed. The question is whether in 
view of the result of the suit under O. i 
r. 63, Civil Procedure Oode, the decree- 
holder is entitled to enforce the order as 
to costs passed in execution proceedings. 
The lower Court has answered the question 
in favour of the decree-holder. 

_I donot see my way to concur in the 
view taken by the lowe: Court. The learn- 
ed Judge of that Court reed on V. E. R. 
M. Firm v. Maung Po Kyone (1) in support 
of its view but that case is dis- 
tinguishable from the present one. ‘here 
the objection to the attachment was dis- 
missed, and the objector’s costs, 
amounted to Rs. 54-6-0, were not awarded. 
The objector ina suit under O. XXI, r. 63 
of the Civil Procedure Code, asked for a 
decree in respect of costs amounting to 
Ks. 54-6-0 in addition to a declaration of 
his rigut that he claimed to the property. 
The contention there was that inasmuch 
as the executing Oourt did not award the 
costs in favour ofthe ‘objector he could 
not in a suit under O. KAJI, r. 63, Oivil 
Procedure Code, get any relief in respect 
of them: it was held that it was open 
to an objector suing under O. KAT, r. 63, 
to ask for any‘relief in regard to costs 
which had been disallowed in miscellaneous 
proceedings. In the present case the 
objector does not want that 


any costs 
should be allowed to him; all that he 
“wants is thatthe decree-holder should not 


-be permitted to sue out execution for the 
costs which had been allowed to him in 
the order that bas now, as aresult of the 
-decree passed in the suit filed under 
O. XXI, r. 63, been reversed. Therefore, 
-the question assumes this aspect, namely 


: os? 6 R 408.112 Ind, Cas, 285; AI R 1938 Rang. 
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whether the Court which decided the suit 
under O. X XI, r. 63, Civil Procedure Oode, 
could, while passing the order directing 
each party to bear his respective costs, 
have ever intended to keep alive the order 
in miscellaneous proceedings relating to 
costs. It must be borne in mind that a 
suit under O. XXI, r. 63, Civil Procedure 
Code, is substantially one to set aside a 
summary decision or order of any Oivil 
Gourt, that is to say, an order such as was 
passed in the present case, as was pointed 
out by their Lordships of the Privy Council 
in Phul Kumari v. Ghanshyam Misra (2). 
Now if that order has been expressly set 
aside by the decree which has heen passed 
in the suit, one fails to see how it could 
still be enforced in execution so far as 
the costs are concerned. The order must 
be deemed to have been set aside wholly 
and not in part. Moreover, there is 
another aspect of the question. It is that- 
of interpretation of a decree passed in 8 
civil suit under O. XXI, r. 63. It says: 
each party shall bear its respective costs. 
In construing decree one must have re- 
gard tothe nature of the suit and the pre- 
vious proceedings which led to the sult. 
Taking these circumstances into considera- 
tion there appears to be but little doubt 
that the decree in the civil suit relating 
to costs superseded the order in miscella- 
neous proceedings. If it is supposed that 
the decree did not affect the order passed 
in miscellaneous proceedings as to costs, 
then one 18 led to the anomalous result that, 
while the property which was attached 
was heid not liabie to attachment and sale 
afid the objector succeeded in his objection; 
he would, nevertheless, be saddled with 
the costs of a proceeding which the 
decree-holder had no right to initiate, A 
construction which leads to such an ano- 
malous result oughi to be avoided. 

The result is that the lower Oourt’s order 
is set aside with costs in both Oourts. 
Counsel's fee Rs. 10. < 


B. Order set aside. 


9) $50 809 at p208;351A22,7 OLJI36; 120W 
N 169; 10Bom. L R l; 14Bur.L R41;5ALd 10; 17 
M LJ 618;3M LT 506(P 0). 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 746 of 1936 
January 20, 1937 
° Tex Cann, d. 
HANS RAJ—Puaintirg—APpBLLANT 
VETBUS 
BANARSI LAL AND oTaggs — DHERNDANTS— 


RESPONDHNT3 : 
Grant—Construction — Conflicting descriptions re- 
garding subject-matter — Which prevaila—Evidence 
Act (T of 1872), a. 90 ~Lost document—Eaecution and 
contents—Proof of — Production of 30 years old 
y—Presumption of genuineness of original. ; 
here there are two conflicting descriptions of the 
subject-matter of a grant, or two conflicting parts of 
the same deren paca, that which is the more certain 
and stable and the least likely to have been inserted 
inadvertently must prevail, if it sufficiently identi- 
fies the subject-matter. Applying this rule to 
documents in which there is a conflict between the 
description of the boundaries of the land conveyed 
and the description of the quantity, the description 
of the boundaries, if it ie precisa and accurate, 
dominates the desoription of the quantity. But if 
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the description of the boundaries is vague and un- 
certain, it yields tothe description of the quantity. 


Durga Prasad Singh v. Rajendra Narain Bagchi (1), 
Poosapatt Rudra v. Maharajah of Jeypore (32), 
Subbayya Chakiliyan v. Muttiah Goundan (3) and 
Mahomed Amunoodeen Khan v. Mooreffer Husain 
Khan (4), relied on. [p. 756, cosl. 1 & 2] 

The execution and contents of a lost ancient docu- 
ment cannot be proved merely by the production of a 
copy, which itself is over 30 years old; but this 
copy, considered with the other evidence, may give 
rise to a presumption as to the genuineness of the 
original, Shamsunnissa Bibi v Ali Asghar (19), 
relied on. Basant sh is v. Brij Raj Saran Singh 
(15), explained. [p. 758, col. 2.] 

e-law referred to.] ki 

S.O. A. from an order of the Senior Sub- 
Judge, Jhelum, dated April 7, 1936. 

Mr. Arjan Das, for the Appellant. 

Mr. Amar Nath Chona, for the Respon- 
dent. l 


Judgmem.—The following pedigree- 


table will be helpful in understanding the 
facts of this case : 





ATMA RAM 
| = me 
| | 
Kaku Mal Sahib Dayal 
| “| |. Bahadur Ohand 
Nanak aaa Manak aa _N y Chand ; 
Prithmi Chand Goksl Ohand Mehr Chand 
| | A ` Ha , L = Ya aké 
ee ee : sari La usammat 
Mul Raj Boat Raj Harbhagwan rian Seas (defendant Gaolab Devi 
(defendant (defendant No. 3. No.8 No. 10.) (defendant No. 9.) 
No. 2.) No. 1) | . N ' 
| 
= 
7 Behari Lal Ram Saran Mela Ram 
(defendant (defendant (defendant 
No. 3.) No. 4 = 


Hans Raj Dewan Ohand 
(plaintiff No.1.) (defendant No. 7.) 


On October 2, 1932, Musammat Gulab 
Devi, widow of Mehr Ohand, and Hazari 
Lal, son of Gokal Ohand (defendants Nos. 9 
and 10), mortgaged a plot of vacant site, 
2 kanals in area, marked ABEGHIF 
D Oon the plan. Exhibit P. A., to Baisakhi 
Ram (defendant No. 11), for Rs. 99. In 
the mortgage deed it was stated that the 
mortgaged site belonged to the mortgagors. 
On November 14, 1934, Hans Kaj, son of Nihal 
Chand, and Benarsi Lal, son of Manak 
Ohand (plaintiffs), brought a euit for decla- 
ration that the site belogged to them and 
defendants Nos. 1 to 8, that they all were 
in joint possession, and that defen- 
dants Nos. 9 and’ 10 had no right to mort- 


» No, 6). 


| 
Sri Ram 

(defendant No. 8.) 

gage itto defendant No. 11. The suit was 
contested by defendants Nos. 9,10 and 11 who 
denied the plaintiffs’ allegation that they 
were co-sharers in the site in dispute and 
pleaded that it belonged exclusively to 
defendants Nos. 9 and 10, who had validly 
mortgaged it to defendant No. 11. The 
trial Judge granted the plaintifis a declara- 
tion that they were joint owners to the 
extent of 2-9ths in the northern portion of 
the site in dispute, (18 marlas in area) 
marked EBAOD F on the plan and of 
2-9the share in one-half of the remaining 
site, marked E Q H F, (22 marias in area), 
that defendants Nos. 1 to 8 were the owners 
of the remainder, and that defendants Nos. 9 
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and 10 had noconcern with any part of 
the suit property. The plaintiffs and defen- 
dants Nos.¥ and 10 filed cross-appeals 
before the senior Subordinate Judge, who 
found thatthe plaintifs were joint owners 
to the extent of 2-9ths share in the plot 
EBAOD F (18 marlasin area), the remain- 
ing 7-9th share in this plot being the pro- 
perty of defendants Nos. 1 to 8, and to this 
extent he maintained the decree of the trial 
Ocurt. With regard to the southern por- 
tion, EGH F, he held that the plaintiffs 
had failed to prove that they had any- share 
in it and accordingly he dismissed their 
suit so far-as this plot was concerned, The 
plaintiff, Hans Raj, has preferred asecond 
appeal and prays that the suit be decreed 
in full. Defendants Nos. 9 and 10 have 
filed cross-objections urging that the suit 
be dismissed in its entirety. 

Both the Courtes below have found asa 
fact that in Sambat 1902 (1845 A.D.) the Sikh 
ruler of the day madea grant ofa plot of 
land to Kaku Mal, ancestor of the plain- 


tiffs and defendants Nos. 1 fo 8, from whom ` 


plaintifis Nos. land 2 had inherited 1-9:hs 
share each, and the remaining 7-9th had 
devolved on defendants Nos, 1 to 8. The 
original grant is stated to have been lost, 
but a certified copy of it, whichis on the 
record of a case decided judicially in 1874, 
has been produced. The boundaries of the 
plot which wae the subject of the grant, 
as given inthe copy, have been found -to 
tally with those ot the entire site in dis- 
pute (whichis 2 kanals or 40 marlas-in 
aN but the area is stated in the copy 
to be 18 mandlas only. The learned,Senior 
Subordinate Judge has held that a mandla 
is another name for a marla. and. that the. 
area as given in the gift deed should 
prevail against the boundaries. He has 
accordingly held that the plaintiffs are 
owners of 2-9th of 18 marlas only, which he 
has marked as EH BAOD FE. In this con- 
nection it 18 necessary to bear in mind the 
general rule of construction that where 
there are two conflicting descripticns of 
the subject-matter of a grant, or two con- 
flicting parts of the same description, that 
which is the more certain and stable and 
the least likely to have been inserted in- 
advertently must prevail, if it sufficiently 
identities the subject-matter. Applying 
this 1ule to documents in which there is a 
conflict between the description of the 
boundaries of the land conveyed and the 
description of the quantity, it has been 
held that the description of the boundaries, 
‘ii it is precise and accurate, dominates 
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the description of the quantity. But if the 
description of the boundaries is vague and 
uncertain, it yields to the description of 
the quantity : See Durga Prasad Singh v. 
Rajendra Narain Bagchi (1) (at p. 308) 
where the English authorities on the sub- 


~ ject are collected ; see also Poosapau Rudra 


v. Maharajah of Jeypore, 14 Ind. Oas. 266, 
(2), Subbayya Chakiliyan v. Muitiah Goun- 


dan, 78 Ind. Cas. 414 (3) and Mahomed 


Amunoodeen Khan v. Moozeffer Hossein 
Khan (4). In the last mentioned case a 
decree had directed that the p’aintiff should 
obtain possession of land according to the 
boundaries given in the plaint and -also 
specified the quantities of land of which 
he has to obtain possession, and it turned 
out that those quantities were not strictly 
accurate. It was held by their Lordships 
of the Privy Oouncil that the decree should 
be interpreted asif it were a conveyance 
of land stating the boundaries and then 
saying that it contains so many acres; 
and thatthe plaintiff was entitled to all 
the land contained within the boundaries 
stated in the plaint, the mistake in the 
quantities stated in the decree being mere- 
ly afalse description. 

Applying these rules to ihe grant in 
question, Ihave no doubt that the decision 
of the learned Senior Subordinate Judge 
on this point is erroneous. The boundaries 
of the land comprised in the grant, as set 
out in the deed, are precise and clear; they 
are the more certain and stable and the 
least likely to have been inserted inadver- 


. tently, and there is nothing in the sur- 
¿rounding circumstances to indicate that a 


sinaller area. was granted. Therefore, if 
the terms of the grant can be taken to 
-have.been proved by the production of the 
certified copy, the description of the boun- 
daries must prevail over the description of 
the area, and it must be held that the 
true interpretation of the deed is that the 
Sikh ruler granted to Kaku Mal the entire 
site in dispute, and consequently the plain- 
tiffs have init the share claimed by them. 

Mr. Ohona for the contesting respondents 
(defendants Nos. Y and 10) urges, however, 
that the alleged grant to Kaku Mal cannot 
be held to have been proved. by the pro- 
duction of the certified copy from the record 


0) 37 O 293; 4 Ind, Oas. 713; 10 Or. L J 570,100 L 
0. 
se 14 Ind. Oas, 286; 23 M L J 97;11 M LT 


| (3) 78 Ind. Cas, 4%4; AI R 1924 Mad. 493; 46 ML 
J 182; 19 L W 245; (1924) M W N 203, 
(4) 14W R5;5BLR570@ 0). 
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of the suit decided in 1874. The original 
grant has not been produced and the lower 
Courts have held, after a consideration of 
all the gircumstances, that it may be pre: 
sumed to have been lost, and this finding 
has not been challenged before me. The 
copy produced is admittedly over 30 years 
old and appears to have been prepared, 
under orders of the presiding officer, from 
the original which was produced, from 
proper custody at the time. 


The lower Oourts have held that the 
execution and terms of the original grant 
may be presumed to have been proved 
under s. 90, Evidence Act by production 
of the certified copy. This was no doubt 
the prevailing view for many years. It had 
been held in numerous cases, following the 
leading case reported in Khetter Chunder 
Mookerjee v. Khetter Paul Sreeterutno (5), 
that if a document was shown to have been 
lost in proper custody, and to be more than 
30 years old, secondary evidence of its con- 
tents may be given under s. 65 (c) and 
s. 90, without proof of execution. See Ishri 
Prasad Singh v. Lalli Jas Kunwar (6), 
Dwarka Singh v. Rama Nand (7), Sawan 
Singh v. Karim Bakhsh (8), Raj Rahadur Lal 
v. Bindeshri, 46 Ind. Cas. 34419), Banwari 
Lal Singh v. Dwarkonath Missir, 52 Ind. 
Cas. 825 (10), and Subrahmanya Somayajulu 
v. Seethayya (11). This view received sup- 
port from the decisions of their Lordships 
of the Privy Council in Luchman “Singh Y. 
Puna (12), where a document which had 
been produced in a former suit, decided 
more than 30 years ago and which had 
been proved to have been lost subsequently, 
was held proved by the production of a 
copy, which was on the record of that suit 
and bore an endorsement, “a copy in 
accordance with the original”, signed by 
the Judge who presided in that Court. In 
that case Lord Hobhouse, after concurring 
with the opinion of the Courts in India as 
to the genuineness of the copy, observed 
that “when the copy is looked at, it estab- 
lishes the deed of gift on which the res- 
pondents rely”. Again, in Shahzadi Begam 

(5) 5 O 886; BOL R 199. 

E 22 A 294; A W N 19200, 82 

7) 41 A 592; 51 Ind. Oas. 275; A I R 1919 All 232; 
17 A L J 711;1 U PLR (A) 81. 

(8)93 PR 1910; 8 Ind. Oas. 353; 138 P W R 1910; 
186 P L R 1910. 

o 46 Ind. Cas. 344; A I R 1918 Oudh145;5OLJ 


(10) 52 Ind. Oas. 825;29 OL J §77; A IR 1918 Oal. 
46 M 92; 70 Ind. Cs6; 729; AIR 1993 Mad. 1; 


y 


(11) 
16 L_W 462; (1922) M W N 614;31 MLT 347 (E. B). 
(12) 16 0758; 16 I A 125; 5 Sar: 370 (P 0)... -” 
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v. Secretary of State (13), their Lordships 
accepted a certified copy of an alleged 
ancient evazgnama or exchange deed, the 
original of which had been lost, as admis- 
sible for proving its contents. In this case, 
however, the question does not appear to 
have been raised directly in the Courts 
below, nor was it discussed at any length. 
The next Privy Council case bearing on 
the point is Seethayya v. Subramanya 
Somayajulu (14), There the respondents 
relied upon an ancient grant. The original 
grant had been lost, and a coy, proved 
to have been made more than 30 years ago, 
had been produced from the custody of the 
successors of the alleged grantee. On ob- 
jection being taken to its admissibility, their 
rdships held that the document was 
properly admitted as secondary evidence 
of the terms of the grant. Lord Atkin, 
in delivering the judgment of the Judicial 
Ormmittee, observed (p. 459*); | 
“Their Lordships agree with the learned Ohief 
Justice and his colleagues in the High Oourt that 
the document was admissible as evidence of the 
terms of the lost original. The document is over 
30 years old and is produced from proper custody, 
By 8. 90, Evidence Act of 1872, the Oourt may, 
therefore, presume the monet authenticating 
the copy to be genuine. The statement to which 
the signatures are appended, vis. that the docu- 
ment is a copy of the original, appears to bo evi- 
dence both for the reason given by the Ohief 
Justice, 4. e. as a statement made by a deceased 
person in a document relating to a relevant fact, 
and also as an admission made by a party and a 
redecessor-in-title of the parties ‘The document, 
being admissible, is ay evidence of the 
terms of the original grant. The Court, therefore, 
must proceed upon the footing that the express 
terms of the original written grant are before it, and 
must proceed to coustrue them.” | 
The question once again came before 
their Lordships in Basant Singh V. Brij Raj 
Saran Singh (15), and in this,case it has been 
held that the view taken in Khetier Chunder 
Mookerjee v, Khetter Paul Sreeterutno (9), 
and the other cases in India which followed 
it, is opposed to the plain wording of s 90, 
which requires the production to the Court 
of the particular document, in regard to 
which the Court may make the statutory 
presumption. It was accordingly ruled that 
if the document produced was a copy, ad- 


) 
9M 453; 117 Ind. Oas. 507; AI R 1929P O 
15: 361 A 146; 33 O W N 578; 29 L W 801; 31 


: (1935) A L J 847; 39 O W N 1057; 69 ML J 225; 

ML W 931; 31 Bom. L R £05, 37 P L R614; 1935 O L 

R.461; 16 P L T 669; 1 1 BR 761 (P 0). 
— 
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` Initted under s. 65 as secondary evidence, 


and it was produced from proper custody 
and was over 30 years old, then the signa- 
tures authenticating the copy may be pre- 
sumed to be genuine, but the production 
of the copy was not sufficient to justify the 


- presumption of due execution of the origi- 


nal under s. 90. In this case their Lordships 


“expressly overruled Khette Chunder Mooker- 


jeev. Khetter Paul Sreeterutno (5), Ishri Pra- 
sad Singh v. Lalli Jas Kunwar (8), Dwarka 
Singh v. Rama Nand (7), and Gopinath v. 
Mon Chiwa (16), and approved of the con- 
trary View expressed by the Judicial Oom- 
missioner of the Central Provinces in 
Shripuja v. Kanhaya Lal, 53 Ind. Oas. 947 
(17). Ib does not appear from the report that 
the previous decisions of the Judicial Com- 
mittee in Luckman Singh v. Puna (12), and 
Shahzadi Begam v. Secretary of State (13), 
were brought to their Lordships’ notice. 
At p. 503 of the report, their Lordships 


- referred to Seethayya v. Subramaaya Soma- 


4 ~ 


yajulu (14), in the following context : 

“If the document produced is a copy, admitted 
under s. 65 as secondary evidence, and it is pro- 
duced from proper custody and is over 30 years 
old, then the signatures authenticating the copy 
may be presumed to be genuine, as was done in 
Seethayya v. Subramanya Somayajulu (14), in that 
case the dispute wal as to the terma of a grant 
which had admittedly been made.” 

Their Lordships then proceeded to con- 
sider the ‘positive evidence’ in the case, 
and in this category they included the 


‘ certified copy of the alleged will. Relying 


upon the “principles laid down in Rajendra 
Nath v. Jagendra Nath (18),” and having 
regard to the surrounding circumstances 
and the probabilities, and particularly the 
fact that the copy showed that the original 
will had been produced in the former liti- 


gation many years before and had teen 


accepted by the then presiding officer as 
a true document, their Lordships held that 
a Very strong presumption arose in favour 


‘of the genuineness of the will, wHich their 


Lordships did not find themselves at 
liberty to disregard even though there 
was no direct evidence of the execution of 
the will. 

In this state of the authorities, I con- 


fess the legal position is by no means very 


clear. But it seems to me that in view of 
the latest pronouncements of their Lord- 


(16) 30 N LR 155; 148 Ind. Oas. 561; A IR 1934 
Nag. 67: 6 R N 188. : 
ee Ind, Oas. 947; 15 N LR 192: AIR 1918 


ag. 114. : 
(18) 14 MIA 67;7B L R216;15 W R41;2 Suther 
433; 2 Bar, 666 (P C). 
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ships of the Privy Oouncil the Oourts in 
India are bound to hold that the execution 
and contents of a lost ancient document 
cannot be proved merely by the produc- 
which itself is over 30 
years old: but that this copy, considered 
with the other evidence, may give rise to 
a presumption ng to the genuineness of the 
original. This view appears to have been 


.taken by a Division Bench of the Oudh 


Chief Court in a case decided recently 
and reported in Shamsunntasa Bibi v. Alt 
Asghar 159 Ind. Oas. 780 (19), at pp. 784-5*. 
In the case before us, there is no doubt 
that the copy relied uponis genuine. It 
was prepared under the authority of the 
presiding officer of the Oourt in 1874, and 
is signed by him. It shows that the 
original was produced in that litigation, to 
which the ancestors of the plaintiffs and 
defendants Nos. 1 to 10 were parties, and 
was then regarded as the decisive piece of 
evidence 

Again there is the important fact that 
in 1932, shortly before the mortgage in 
question, Musammat Gulab Devi, defendant 
No. 9, in execution of a money decree ob- 
tained by her against Benarsi Lal, plain- 
tiff No. 2, attached 1-9th share of the entire 
site in dispute, alleging that it was the 
property .of Benarsi Lal. The attachment 
was subsequently raised on Benarsi Lal pay- 
ing her the decretal amount, but these pro- 
ceedings clearly show that she regarded 
the descendants of Kaku Mal as co- 
owners of the entire plot. Again, in these 
execution prceceedings, a plan of the plot 
‘was filed signed by Hazari Lal, defen- 
“dant No. 9, which described Benarsi Lal as 
owner of 1-9th and there is also on that 
record an affidavit by the Mukhtar of 
Musammat Gulab Devi admitting Benarsi 
Lal as a co-sharer to the extent of 1-9th. 
In my opinion, these admissions and con- 
duct on the part of the centesting defen- 
dants, the certified copy produced from the 
‘record of the 1874 suit, and the fact that 
the original was produced in that litiga- 
tion, to which the predecessors of the con- 
testants in this case were parties and that 
it was considered genuine and decisive at 
the time, make the principles in Rajendra 
Nath v. Jagendra Nath (18), a8 explained 
by their Lordships in Basant Singh v. Brij 
Raj,Saran Singh (15), fally applicable, and 
therefore it must be held that the whole 
of the site in dignpute had been granted to 
, (19) 159 Ind. Oas. 780; A I R 1936 Oudh 87; 1985 O 
W N 1378; 8 R O 205; 1935 Ọ L R 714. - 
~ *Pagesof 169Ind. Cas.—[Bd.} . 20té<“‘<CS*# 
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Kaku Mal by the Sikh ruler, and that the 
plaintiffs have a 2-9th share in it, along 
with defendants Nos. 1 to 8 I accordingly 
accept the appeal and grant the plaintiffs 
the declaration prayed for in the plaint. 
The cross-objections fail and are dismissed. 
Having regard to all the circumstances, 
I leave the parties to bear their own costs 
throughout. 


D Appeal accepted. 


- LAHORE HIGH COURT 
Second Civil Appeal No. 1223 of 1936 
January 26, 1937 
i Skemp, J. 
HASSAN MOHAMMAD— J upG@MEnt- DEBTOR 
-—APPRLLANT 


VETSUG 
OO-OPERATIVE OREDIT SOCIETY or 
J URIAN—RasPonpent 

Co-operative Societies Act (II of 1912), 8. 42 (2) (b)- 
and(6)—‘Past member’, meaning of-~Person claiming 
not to be past member liable under s. ivil Court, 
if can tnvestigate his claim —- Interpretation of 

tatutes—All parts must be construed together— 
Meaning of a passage must harmontge with others. 

A ‘past member’ in s 42 (2) (b), Oo-operative 
Societies Act, Means a past member Hable for the 
debts ander s. 33. 

A person claiming not to be a tmember of a 
Rociety liable under s. 23, Co-operative Sooietias Act 
hasa right to have his olaim investigated by a Oivi 
Court. Mukand Lalv. Malhotra Bank, Hafigabad (1) 
and Vaikunta Bhai v. Sarvothama Rao (3), relied on. 
Mohamad Barkat Ali Khan v, Aujuman Imdad 
Qarea, Delhi (2), distinguished. 4 
“The construction of the statute mustbe made of 
all the parts together, and not of one part only by 
itself The true meaning of any passage is that 
which (being permissible) best harmonizes with the 
subject, and with every other passage of the 
statute. 


S. O. A. from an order of the District 
Judge, Gujranwala, datedJune 19, 1936. 
Dr. Shuja-ud-Din, for the Appellant. 
Mr. Abdul Aziz, for the Respondent. 


Judgment.— A Co-operative Oredit 
Society wentinto liquidation. A Liquida- 
tor was appointed and made awards deter- 
mining the liabilities of past and present 
members of the Society. On May 2, 1935, 
he made an award directing Hassan Muham- 
mad to pay Rs. 2,000. Subsequently he 
filed the award in Court praying that it be 
enforced asa decree. Hassan Muhammad 
objected to execution on the allegation that 
he had ceased to be a member of the 
Soviety long before the date of the award. 
The Subordinate Judge digmiased the objec- 
tion onthe ground that under s. 42 (9) 
(b), Oo operative Societies Act, the Liquida- 
tor had- power to determine the -contyibu- 
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tions to be made by the past members of 
the Society, and that under sub-s. (6), no 
Civil Court had jurisdiction with regard 
to any such matter. The learned District 
Judge maintained this on appeal. The 
appellant has come herein second appeal 
through Dr. Shuja-ud-Din. He points ont 
that the lower Courts overlooked the effect 
of s. 23, Co-operative Societies Act. This 
section runs: 

“The liability of a past member for the debts of 
a registered society as they existed at the time 
when he ceased to be a member shall continue for 


a period of two years from the date of dis ceasing 
to bea member.” 


It is; in my opinion, clear that a ‘past 
member’ in s. 42 (2) (b) means a past 
member liable for the debts under s. 23. 
Mr. Abdul Aziz for the respondent wishes 


‘to construe ‘past member’ under s. 42 (2) 


(b) inits dictionary meaning. But the 
construction of the statute must be made 
of all the parts together, and not of one 
part only by itself: 

“The true meaning of any passage is that which 
(being permiesible) best harmonizes with the sub- 
ject, and with every other passage of the statute: 
Maxwell on the Interpretation of Statutes, Edn. 7, 
pp. 25 and 26.” 


Dr. Shuja-ud:Din invited mv attention to 
Mukand Lalv. Malhotra Bank, Hafizabad 
(1) in which a Division” Bench laid down 
that a person claiming not to be a member 
of a Society had aright to have his claim 
investigated by a Civil Court. The same 
principle would,in my opinion, apply to 
@ person claiming not to be a past member 
liable under s. 23. Mr, Abdul Aziz relied 
on a ruling of Bhide, J. reported in Muham- 
mad Barkat Ali Khan v. Anjuman Imdad, 
Qarza, Delhi (2) but that ruling may be 
distinguished as the plaintiff in that case 
ceased to be a member less than a year 
before the dissolution. Vatkunta Bhat v. 
Sarvothama Rao (3) is also directly in 
point: The appellants there pleaded that 
they had ceased to be members five years 
before the Society was dissolved, and a 
Bench of the Madras High Oourt held that 
a Oivil Court had jurisdiction to Investigate 
the matter. The suggestion that the time 
should ran backward fromthe date of the 
award is untenable. The award merely acts 
forth what sums the members and past 
members were liable to pay on the date 
of dissolution, i. e. the date when the 
registration of the Society was cancelled. 

1) 14 Lah. 703; 144 Ind, Oas. 264; AIR 1933 Lah. 
: SAP L R717; Ind. Rul, (19383) Lah 427. 

b AI R1935 Lah. 330. 

3) A I R 1988 Mad. 574; 170 Ind, Oas. 312; 59 M 
a a L J 604; (1930) M W N 470; 43 L W 730; 10 
R : 


44 
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There is no material on the record to 
show when the registration of the Society 
was cancelled and the case must be remand- 
ed to determine this and also the date 
on which Hassan Muhammad ceased to be 
a member. I set aside the orders of 
the lower Oourts and remand this case 
through the District Judge to the Court of 
the Subordinate Judge, Hafizabad, to deter- 
mine (a) the date when Hassan Muham- 
mad ceased to be a member of the Society, 
and (b) the dateon which the registration 
of the §ociety was cancelled. He is then 
to give a decision in accordance with law. 
Stamp on appeal to be refunded and other 
costs to be costs in the cause. The parties 
have been told to appear in the Oourt of 
the Subordinate Judge at Hafizabad on 
February 23, 1937, in order to gbtain’a date. 

8. Case remanded. 


MADRAS HIGH COURT 
Second Civil Appeal No. 736 of 1933 
April 27, 1937 

ee 4 VARADAOHARIAR, J. 

MALIREDDI NARAYANASWAMY— 
APPRLLANT 
* versus 
KONDAPALLI GOPALASWAMY AND 
OTHBRS-—— RESPONDENTS. 

Hindu Law—Gift—Gift by father to married 
daughter Principles of interpreting such gift—It ia 
possible to make gift which in one contingency will 
carry absolute estate but be cut down in effect to 
life interest in other contingencies— Held on interpre- 
tation of gift deed that daughter had no absolute 
estate devolving by inheritance on her husband after 
her death. . 

The quantum of estate given under a document 
has to be determined ona construction of the whole 
document and not merely on the words used in a 
portion thereof; and asa matter of law, it is possible 
to makea gift which in one contingency will carry 
an absolute estate but (as the result of a gift over 
clause or of a cessor clause) be cut down in effect 
toa life-interest in other contingencies 

In interpreting a gift deed made bY a Hindu 
father in favour of his daughter two considerationg 
have to be borne in mind: (1) that a Hindu father 
, making a gift to his daughter ordinarily desires 

that that property should devolve only on the child- 
ren born to her and not upon other heirgin her 
husband's family, and (2) that such a parent making 
à gift to his daughter soon after her marriage thinks 
it inauspicious to refer in terms to her death with- 
out issue and often employs circumlocutory lan- 
guage to indicate that contingenay. 


Held, on interpretation of the gift deed executed by 


a Hindu father in favour of his married daughter, 
that the daughter did not have an absolute estate 
which could devolve by inheritance on her husband 
after her death issneless. Bhooban Mohini Debia’v. 


Hurrish Chunder Chowdhary (i), relied on. 
S. C. A. ggainst-a decree of.the Sub-Judge, 


Masulipatam, in A. 3. No. 19 of 1931, 
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Mr. A. Lakshmayya, for the Appellant 

Messrs. V. Govindarajachari and 
Lakshmanna, for the Respondents. 

Judgment.—The decision of this second 
appeal turns on ‘the interpretation of 
Ex. B (dated April 22, 1922), a deed of 
gift executed in favour of the plaintiff's 
deceased wife by her father. The donee 
died without issue within a couple of years 
after Hx. B and that led to disputes bet- 
ween the plaintiff and his father-in-law. 
There are some portions of the document 
which are not very aptly worded, but, tak- 
ing the document as a whole. I feel no 
serious doubt as to the intention of the 
donor. In interpreting the document, two 
considerations. have to be borne in mind: 
(1) that a Hindu father making a gift to 
his daughter ordinarily desires that that 
property should devolve only on the child- 
ren born to her and not upon other heirs 


_ in her husband’s family, and (2) that such 
„a parent making a gift to his daughter 


soon after her marriage thinks it inauspi- 
cious to refer in terms to her death with- 
out issue. and often employs circamlocutory 
language to indicate that contingency. 


That portions of Ex. Bif read by them- 


selves will amount to the creation of an 
absolute interest in the donee, there can 
be no doubt. But the quantum of estate 
given under a document has to be deter- 
mined on a construction of the whole 
document and not merely on the words 


„used in: a portion thereof; and decisions 


beginning with Bhooban Mohini Debia v. 
Hurrish Chunder Chowdhary (1) recognize 
that as a matter of law it is possiblé to 


“make a gift which in one contingency will 


carry an absolute estate but (as the result 
of a gift over clause or of a cessar clause) 
be cut down in effect to a life-interest in 
other contingencies. Bearing these con- 
siderations in mind, it seems tome that 
the Oourts below have put a right con- 
struction: upon Ex. B in holding that in 
the events that have happened, the plain- 
tiffs wife did not have an absolute estate 
which-could devolve by inheritance on her 
husband. 

On behalf of the appellants, Mr. Laksh- 
mayya contended that the later portions 
in Fx. B which make an exception against 
the passing of the estate to other heirs 
than the donee’s descendants must either 
be regarded as a conditicn repugnant to 
the absolute estate already conferred or as 
amounting to a defeasance on an indefinite 
failure of issue. If the clause is read in 


(1) 4 O 28; 5 I A:138; 2 0 L R 339; 3 Bar. 815 (PO). 
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either of the above senses, it will of course 
be inoperative. But having carefully con- 
sidered the frame of the document, it 
seems tọ me that the object of the exclu- 
sion of other heirs is not an attempt to 
lay down a different rule of succession. 
from the ordinary law in respect of the 
devolution of an absolute estate, but an 
attempt to indicate that the lady should 
take a heritable estate only if she had 
descendants of her own body to inherit the 
eatate. The three clauses which respectively 
relate to heritability, power of disposition 
and the exclusion of particular heirs, are 
all worded as qualifications to- the gift in 
favour of the daughter and all the three 
may reasonably be read in the context as 
relating to the period of her ownership 


“and pot as involving a condition or limita- 


tion intended to be indefinitely imposed. 
There is thus no reason to read the docu- 
ment as providing for a cessation or defeas-: 
ance of her interest on an indefinite failure 
of issue. The authorities relied on by Mr. 
Lakshmayya emphasize this very distinc- 
tion, namely between cases where cessation 
or defeasance of the grantee’s interest is 
to take place on events happening at the 
death of the grantee and cases where it 
is to happen on an indefinite contingency. 
I accordingly agree with the decision of the 
Courts below and dismiss the second appeal 
with costs. (Leave refused.) 


N.-B, Appeal dismissed. 


em a 


NAGPUR HIGH COURT . 
Oivil Revision Application No. 151 
of 1937 
December 1, 1937 
NIYCGI, J. 
SHANKAR—Dgorga HOLDER 
——APPLIOANT 


versus 
RAMCHANDRA ——JO0DOGMENT-DESTOR— 
NON- APPLIOANT 

Decree Directions in descree—Whether efective 
go far as execution is concerned — Transfer of 
Property Act (IV of 1882), 3. 55 (2)—Agreement 
and conveyance—Cunveyance must be in conformity 
with agreement — Agreement showing vendor full 
owner of property—Later on vendor alleging him- 
self not full owner—Hffect of—Decree for specific 
performance—Duty of Appellate Oourt—Nature o 
decree to be passed—Oivil Procedure Code (Act 
of 1908), s. 115—Lower Oourts emercising jurisdic- 
tion. tlegaliy—Interference 

Directions not embodied in,the decree are not 
effective so far as the execution of the decree is 
concerned. 

When partiea enter into an agreement for sale 
and certain representations are made by the vendor 
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ag to his title, the conveyance which follows must 
be in conformity withthe terms of the agreement. 
Although the conveyance may come to be executed 
later, still in equity, it will take retrospective 
effect from the date of the agreement. That shows 
that the conveyance must be in terms of the 
agreement, Now if that is so, the Oourts are 
bound to put the parties in the same situation in 
which they were on the date of the agreement, 
Where the eement shows that the vendor was 
& full and absolute owner of the property which he 
proceed to transfer, whatever disputes he raised 
ater on would not deprive the agreement of its 
validity. The agreement would either stand or 
fall as a whole. If it stands, then the conveyance 
must bs in conformity with its terms. The passing 
of the decree for specific performance itself is 
evidence that the parties were bound by their 
original agreement. If that is the effect of the 
decree, as it ought to be, then the recitals of the 
representation must reflect the spirit of the aAgres- 
ment : 

On this view the lower Appellate Court ought to 
accept the draft presented bythe vendes which is in 
conformity with the agreement and not the one 
presented by the vendor which is at variance 
with it. nder s 69 (8) of the Transfer of 
Property Act it is presumed that the seller con- 
tracte with the buyer that the interest which the 
seller professes to transfer to the buyer subsists 
and that he has power to transfer the same. 
The vendes would be deprived of this statutory 
advantage if the conveyance were to contain on ex- 
press covenant to the contrary. To do go would be 
‘running counter +o the spirit of the agreement and 
the dearee and the luw govarning such transactions. 

Where the Courts below have obviously exercised 
their jurisdiction illegally or at any rate with 
material irregularity in not giving effect to the 
decree which was in terms of the agreement 
between the alge Pee High Court has wer 
under 8,115, Oivil Procedure Oode, to rectify the 
error. 

O. R. App. against the order of the Court 
of the Additional District Judge, Daryapur, 
dated January 25, 1937, in Mis. C. A. 
No. 8 of 1936, arising ont of execution case 
in O. 8. No. 75-A of 1934, dated Septem- 
ber 22, 1934. 


Mr. W. W, Bhole, for the Applicant. 
Mr. W. B. Pendharkar, forthe Non- 
Applicant. 


Order.—This is a decree-holder’s ap- 
plication to revise an order passed in 
Miscellaneous Civil Appeal No. 8 of 1936 
by the Additional District Jadge, Daryapur. 

The dispute is now as to the terms of a 
conveyance which the judgment-debtor is 
bound by the decree in Oivil Suit No. 75-A 
of 1934 to execute. It may be necessary 
to narrate the facts which are as follows, 
The judgment-debtor entered into an 
agreement with the decree-holder on 
February 5, 1934, in respect of a house 
for Rs. 130. , In the agreement he distinctly 
represented that he was the owner ofthe 
house. Subsequent to this agreement the 
judgment-debtor intimated to the decree- 
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holder that he had only a partial interest 
inthe house in which his brothers also had 
interest. As disputes arose the decree- 
. holder had to file a suit claiming the 
relief of specific performance or in the 
alternative damages. In that suit there 


was aclear finding by the Court of the. 


first instance that the house was a self- 
acquired property of the judgment-debtor. 
The finding was not reversed in appeal— 
Civil Appeal No. 31 of 1934 by the Ad- 
ditional District Judge who thought that 
the issue was not material. Tke learned 
Judge, however, confirmed the decree of 
the trial Gourt which directed the defend- 
ant tu execute a sale-deed in favour of 
the plaintiff for Rs.130 and also put him 
in possession. On appeal the Appellate 
Court directed that 

“the judgment-debtor will sell his own right, title 
and interest whether full according to appellant 
or fractional according to judgment-debtor, Noone 
will be sllowed to resist on behalf of judgment- 
debtor or on judgment-debtor's account”, 


These words, however, were not included 
in the decree and the first Oourt’s decree 
remained unvaried. It is rather unfortu- 

nate thatthe difficulty which has arisen 
‘now in execution was not anticipated by 
the Courts. It was transparent that in view 
of the dispute raised by the defendant the 
vendee could not possibly get an absolute 
and exclusive title to the property because 
the vendor himself had been protesting 
thatit was the joint family property. 
Much ofhis difficulty could have been solved 
had the lower Appellate Oourt pronounced 
its finding on the question whether the 
property was self-acquired property or joint 
family property. The lower Appellate 
Court's direction that only the right, title 
and interest of the vendor would be con- 
veyed leaves the real issue tnanswered. 
However, its directions were not embo- 
died in the decree and consequently they 
are not effective so far as the execution 
of the decree is concerned. It appears 
to me that the right course for the lower 
Appellate Court, when it heard the appeal 
from the decree, was to have refased to 
grant specific performance but only (was to 
have sic) awarded damages: but inasmuch 
as that Oourt chose to affirm the original 


Oourt’s decree, it must, in execution pro- ` 


ceedings, follow that the decree which 
is sought to be executed is in terms in 
which it was drawn up. 

When parties enter into an agreement 
for sale and certain representations are 
made by the vendor as to his title, the 
conveyance which follows must bein con- 
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firmity with the terms of the agreement. 
Although the conveyance may come to be . 
executed later, still in equity it will take 
retrospective effect from the date of the 
agreement. That shows that the con- 
veyance must be in terms of the agree- 
ment. Now if that is so, the Oourts are 
bound to put the parties in the same situa- 
tion in which they were on the date of 
the agreement. The agreement shows 
that the vendor was a full and absolute 
owner of the property which he professed 
to transfer. Whatever disputes be raised 
later on -would not deprive the agree- 
ment of iis validity. The agreement would 
either stand or fall as a whole. If it stands 
then the conveyance must be in conformity 
with ita terms. In this case the passing 
of the decree for specific performance 
itself is evidence that the parties were 
bound by their original agreement. If 
that is the effect of the decree, as it 
ought to be, then the recitals of the re- 
presentation must reflect the spirit of the 
agreement. 

On this view the lower Appellate Court 
ought to have accepted the draft presented 
by the decree-holder which was in confor- 
mity with the agreement and not the one 
presented by the judgment-debtor which 
was at Variance with it. Under 8. 55 (2) 
of the Transfer of Property Act, it is pre- 
sumed thatthe seller contracts with the 
buyer that the interest which the seller 
professes to transfer to the buyer subsists 
and that he has power to transfer the 
came. The decree-holder would be depriv- 
ed of this statutory advantage if the con- 
Yeyance were to contain an express 
covenant to the contrary. Todo so would 
be running counter to the spirit of the 
agreement and the decree and the law 
governing such transactions. 

It is easy to envisage the very favour- 
able position which the vendor would 
come to occupy incase a dipute is raised 
by his brothers; while the vendor would: 
be getting the full price of the entire pro- 
perty of the vendee, the vendee, in case 
of eviction by paramount owners, will not 
be entitled to any compensation. The 
acceptance of the draft proposed by the 
judgment-debtor would lead to this 
inequity which oughtto be avoided. 

16 is urged that this Court is not compe- 
tent to gointo this question in revision. 


‘I cannct accept the contention in view of 


the fact: that the Oourts below have 
obviously exercised their jurisdiction 


„illegally or at any tate with material 


= * a 
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irregularity in not giving effect to the 
decrees which were in terms of the agree- 
ment between the parties. This Court has, 
therefore, power under s. 115 to rectify the 
error. 

The lower Appellate Court's order is set 
aside and it is directed that the decree- 
holder's draft be accepted, The application 


thus ‘succeeds with costs in all the Courts. 


Pleader’s fee Ra. 15. 
D. Application allowed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 784 of 1935 
December 10, 1936 


Brasiay, C. J. i 
PADMANABHUNI NARASIMHADAS— 
PETITIONgB 


VETEUS 
DISTRIOT BOARD op KISTNA, 
MASULIPATA M— RESPONDENT 

Madras Local Boards Act (XIV of 1920), #. 225-— 
Susi to recover balance of amount dus under contract 
with District Board to construct culvert on road— 
If governed by s. 225—Test to be applied. 

Whilst a suit against a District Board for the 
recovery of the balance of amount due under a con- 
tract to construct a culvert on the road does not 
stand to be determined in the light of a somewhat 
similar provision inthe Public Authorities Protec- 
tion Act in England which no doubt was the parent 
of the provision not only in the Local Boards Act 
but also in the District Municipalities Act but is 
somewhat differently worded being rather more 
general in its provisions, nevertheless the same 
principles of English Law apply to such a case. 
The real test as to whether s. 235 applies, is whether 
what iscomplained of ig some act done in pursuance 
of the statute. 

Section 225, Madras Local Boards Act, does npt 
apply toa suit instituted against the District Board 
forthe recovery of the balance ofan amount dus 
under a contract made with the District Board to 
construct a culvert ona road within its area and 
hence the bar of limitation mentionsd thereunder also 
does not apply. O. R.P No. 1913 of 1934, relied on. 
Athimannil Muhammad v. Malabar District Board 
(2), distinguished. 

O. R. P. from the decree of the Sub- 
Judge, Bezwada, in Small Oause Suit 
No. 286 of 1934. 

Messrs. G. Krishna Arya and N. Jagan- 
mohan, for the Petitioner. 

Mr. A, Lakshmayya, for the Respondent. 

Order.—The suit, the subject of this 
civil revjeion petition, was instituted by 
the petitioner against the District Board 
of Kistna to recover the balance of an 
amount due to him under a contract made 
with that District Boar The contract 
was to construct a culvert on one of the 
roads within the area of the District 
Board. Amongst the defences raised in the 
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suit was one of limitation, it being pleaded 
that, as the suit had not been filed within 
six months of the accrual of the cause of 
action, it was barred by reason of s. 225, 
Madras Local Boards Act. The lower 
Court, after a careful and elaborate exami- 
nation of the authorities touching this 
question, held that the case came within 
the provisions of that section and the suit 
not having been filed within six months 
from the date of the cause of action, dis- 
missed it as being barred by limitation. 
In my view that decision was clearly 
wrong. Whilst this case does not stand 
to be determined in the light of a some- 
what similar provision in the Public 
Authorities Protection Act in England which 
no doubt was the parent of the provision 
not only in the Local Boards Act but also 
in the District Municipalities Act but ig 
somewhat differently worded being rather 
more general in its provisions, nevertheless 
Iam ofthe view that the same principles 
apply here, although I ain not basing my 
decision upon them. It is conceded here 
by the learned Counsel for the respondent 
Board who has argued the case with the 
greatest ability that although under s. 1 
Public Authorities Proteation Act io England 
suits arising out of contracts claiming the 
balance of money due for work done or 
goods supplied are not protected, he con- 
tends that, by reason of the different 
wording of the Lceal Boards Act here, a 
suit as this does come within the provisions 
of s. 225. Contrasting that section with 
the somewhat similar provision in the 
District Municipalities Act, it will be seen 
that in the latter, suits for damages and 
compensations are referred to, while in the 
former, there is no such limitation and in- 
stead the words “mo suit or legal proceeding" 
are used. Oontrasting that section with 
s. l, Public Authorities Protection Act, J am 
bound to say that it is certainly more 
similar to the latter than s. 350, District 
Municipalities Act. 

I am satisfied that such a suit as this 
does not come within the provisions of 
s. 225, Local Boards Act. I was referred 
to a very early decision of this High 
Court, viz. Mayandi v. MeQuhae (1). There 
the suit was brought to recover from the 
Municipal Commissioners of Madura the 
balance of asum of money due fur timber 
supplied under a contract duly made with 
them; and it was held that the plaintiff 
was entitled to sue on the breach of contract 
without ‘giving notice, such a suit not fall- 

(1) 21M 24. 
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ing under the provisions of s. 168, Towns 
Improvement Act (IIL of 1871, Madras). 
The words of that section as they are set 
out in the judgment are that such notice 
must be given when a suit “is brought 
against the Commissioners or any of their 
officers or any person acting under their 
direction for anything done under the 
Act”. It is difficult to imagine any more 
general words than those. Yet, dealing 
with that section with those very general 
words, it was held that such a suit as that 
was nol protected by that section. The 
words there are even more general than 
those in s. 225 and I find it very difficult 
to distinguish between a suit claiming the 
balance of a sum of money due for goods 
supplied under a contract made with a 
Local Board and a suit claiming the balance 
of an amount due for work done under a 
contract made with a Local Board. 

In my view, both these suite are indis- 
tinguishable in their nature. The learned 
Subordinate Judge hes relied upon amongst 
other cases Athimannil Muhammad v. 
Malabar District Board (2) a Bench deci- 
sion of this Court. That was a decision of 
Varadachariar and Burn, JJ. There the 
claim was a different one to that here. 
There the suit was filed against the Dis- 
trict Board more than six months after the 
accrual of the cause of action claiming 
damages on the ground that its President 
improperly cancelled a contract of lease 
for one year of the tolls in certain places. 
It was stated to have been entered into by 
him with the Board through its Vice- 
President. The President in performance 
of what he (the President) thought was 
his duty under the Madras Local Boards 
Act, as he interpreted the same, accepted 
a higher offer by another person and the 
cancellation of the acceptance of the 
original offer was the necessary. result, It 
was held that s. 225, sub-ss. (land (3), 
Madras Local Bourds Act, applied and the 
suit was out of time and that, though the 
distinction between actions on contract 
and actions independent of contract may 
be convenient enough as a working rule in 
such cases, the Teal test to be applied was 
whether what was complained cf was some 
act done in pursuance of a statute. It was 
held in that case that the act done was in 
pursuance of a statute, the right to collect 
tolls being a special privilege conferred by 
statute upon local bodies under the terms 


@) 58M 746; 155 Ind. Oas. 291; ATR 1935 Mad. 
4 ae M L £125; 41L W 43; (1985) M WN 25;7R 
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of s. 106 (1), Madras Local Boards Act, 
boing authorized either to manage the col- 
lection of the tolls themselves or through 
their own agency or to lease them out. 
The facts in that case, in my view, are 
entirely distinguishable from those here, 
and in this view 1 am supported by the 
recent unreported decision of Venkata- 
ramana Rao, J. in ©. R. P. No. 1913 of 
1934. There the plaintiff instituted a suit 
of an exactly similar nature to this to 
recover money due tohim for work done 
under a contract withthe District Board. 
The learned Judge says: 

“The action is thus based upon moneys due and 
recoverable under a contract The learned Sub- 
ordinate Judge non-suited the plaintiff on ‘the 
ground that the requisite notice under s. 225, 
Madras Local Boards Act had not been given. In 
my view, this opinion is unsound. This section 
was recently interpreted by 8 Bench of this Oourt 
wherein the correct principle of interpretation was 
laid down thus: 

The real test is whether what is complained of 
is some act done in pursuance of the statute. In 
cases where there is no dispute as to the existence 
of a contract, all further rights and liabilities 
between the parties are governed by the ordinary 
law relating to contracts, and it is true enough in 
such case to say that the rights and liabilities of 
the parties in respect of the contract are matters 
of ordinary law and not matters governed by the 
statute.” 

The learned Judge was there referring 
to the decision reported in Athlimannil 
Muhammad v. Malabar District Board (2). 
He further on states: “We must take the 
plaint as it stands and the action was per- 
fectly competent.” Taking the plaint as 
it stands, it ia a claim for the balance of 
an amount due under a contract and all 
defences which are open to a defendant in 
such a suit are open to the defendants 
here. But it is quite obvious that s. 225 
does not apply to the case and that there 
is therefore no different period of limita- 
tion than there is to ordinary suits under 
For these reasons, I am satis- 
fied that the lower Court's judgment was 
wrong and must be set aside and the suit 
remanded to the lower Court for disposal 
according to law. The petitioner will have 
his costs here; and costs in the lower 
Court will abide the result of the trial. 


N.B Judgment set aside. 
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BOMBAY HIGH COURT 
Oriminal Appeals Nos. 370 to 373 
of 1937 
. November 29, 1937 
BRAUMONT, O. J., AND Wassoopew, Jd. 
EMPEROR — PROSECUTOR 


vETSUS 
TRIKAMLAL KESHAVLAL 

— ACOUSED « 
Bomba Municipal Boroughs Act (XVIII of 1925), 
sa. 129, 193—Owner, tf can be required to submit 
pice under s. 129—Notice, requiring plan and to 
y drain in ‘accordance with it when passed—-Pian 
not passed—Notice, tf proper—Owner, tf can be 
convicted for its breach—Notice not giving all 

particulars required under s. 129, tf good notice. 
is no power unders, 129, Bombay Muni- 
cipal Boroughs Act to require the owner of a 
building to submit a plan. Section 129 gives 
power to the. Chief Officer to require something 
to be done, and it is for him to say what he 
requires to be done and not for the owner of 
the houge or buildings to submit proposals. Where 
in a case the only notice given is to submit 
a plan, and then lay a drain in accordance with 
the plan when passed, and the plen is not passed 


' there is no proper notice within s. 129, and there- 


fore the owner cannot be convicted under s 193 
for the breach ofs, 139. 

The house-halder is entitled to know in the 
first instance what he is required 
the duty of the Chief Officer under a. 
give a notice specifying the drain which he requires, 
stating the size, material, level and fall, and 
a notice which does not comply with those require- 
ments 18 not a good notice within s. 129, 

Or. A. against an order of acquittal pass- 
ed by the Stipendiary Magistrate, First 
Olass, Ahmedabad. 

Mr. P. B. Shingne,Qovernment “Pleader, 
for the Governmant of Bombay. 

Mr. M. R. Vidyarthi, for the Accused. 

Beaumont, ©. J.—These are four ap- 
peals by the Government of Bombay 
against decisions by the First Olass Magis- 
trate at Ahmedabad. The accused were 
charged under s. 193 of the Bombay 
Municipal Boroughs Act, 1925, with having 
committed a breach of s. 129. Section 129 
provides: f 

“If any building or land be at any time un- 
drained, or not drained to the satisfaction of the 
Ohief Officer, the Ohief Officer subjectto the con- 
trol of the Standing Uommittes, may by written 
notice call upon the owner to canstruct or lay 
from such building or land a drain or pipe of such 
size and materials, at such level, and with such 
fall as he may think necessary for the drainage 
of the building or land.” 

The Ohief Officer served notices on the 
accused, andthe learned Magistrate held 
that they were not sufficient notices witb- 
in s. 129. It seems to me plain that the 
notices were not sufficient for reasons 
going beyond those specified by the learn: 
ed Magistrate. The notices called upon 
the several accused’ to submit a plan for 
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laying outa six inches drain in their pro- 
perty and to get it passed by the 
engineering department and after laying 
out a six inches drainage line according 
to the passed plan and getting a connec- 
tion only through the Municipality to join 
it- therewith within thirty days of the 
receipt of the notice. So that what the 
notice did wag to call upon the accused to 
submit a plan, and then to lay a pipe 
in accordance with ihe plan which might 
be psssed. But there is no power under 
s. 129 to require the accused tos submit 
a plan. Section 129 gives power to the 
Ohief Officer to require something to be 
done, and it isfor him to say what he 
requires to be done and not for the owner 
of the house or buildings to submit pro- 
posals. As the only notice here was to 
submit a plan,” and then lay a drain 
in accordance with the plan when passed, 
and as the plan has not been passed, it 
seems to me perfectly clearthat there was 
no proper notice within s. 129, and, there- 
fore, the ‘conviction is wrong. 

The appeals were really intended to raise 
a rather more general point, with which 
I will deal. The learned Magistrate ex- 
pressed the view that a -notice requiring 
the owner of the house to construct a six 
inches drain would be an insufficient notice, 
because it did not specify the other matters 
referred to ins, 129, namely the materials, 
lével and fall. On the other hand, the 
Municipality take the view that the Chief 
Officer is not bound in his notice to give 
these details, and that it may be assumed 
that in respect of any matter in which 
the Ohief Officer does not formulate. his 
requirements, he-has no definite views on 
the subject. But, in my opinion, the con- 
struction placed upon s. 129 by the learned 
Magistrate is right. I think that the Ohief 
Officer is .bound, in bis notice to specify 
the- size» materials, level and fall which 
he requiresin respect of the drain which 
he is ordering. If the notice does not 
give the particulars referred to in the 
section, and the house-holder laysa drain 
of such size and material, at such level, and 
with sach fall as he thinks necessary, but 
which the Ohief Officer does not approve, 
it would be open tothe Ohief Officer, even 
if he could not prosecute fora failure to 
comply with the first notice, to deliver a 
fresh notice requiring the drain to be laid 
in accordance with his requirements. 
That, I think, cannot be the meaning of the 
section. I think that the housg-holder is 
entitled ‘to know in the first instance what 


rep: 


he ie required to do, and that the duty of 
the Ohief Officer under s. 129 is to give 
a notice specifying the drain which he 
requires, stating the size, material, level 
and fall, and that a notice which does not 
comply with those requirements is not a 


ood notice within s. 129. The appeals, 
therefore, will be dismissed. 
B- Appeals dismissed. 





ADRAS HIGH COURT 
ivil Appeal No. 3 of 1937 
August 3, 1937 
_ Leaca, O. J. AND VARADACHARIAB, J. 
K. A. DAWOOD SAHIB— APPELLANT 


versus 
V.A. SHEIK MOHIDEEN SAHIB anp 


ANOTHBR—~RBSPONDENTS. 
ss, 13, 17—Part- 


who took the place of A and B as before. There 
was then no special contract as to the share of pro- 
fits and loss of each of them, B filed suit for the 
dissolution of the partnership ; 
” Heid, that a 13, Partnership Act, did not apply 
as only the established partnership business was 
continued on the same li as before, but s. 17 
applied. There was no special contract between A's 
sons and B but, the change had occurred in the 
constitution of the firm and the rights and duties 
of the partners in the re-organized firm remained 
unchanged. Sons of A were, therefore, entitled to 
the share of their father, i. 6e., Yi annas share in the 
profits, 

O. A. from the judgment of Mr. Justice 
Gentle, dated October 12, 1930. 
`- Mr. W. V. Rangaswamy Iyengar, for the 
Appellant. | ; ° 

Messis. C., Srinivasachari and V. &. 
Arunachleam, for the Respondents. 


‘ Leach, C. J.—This appeal arises out of 
a suit tiled by respondent No. 1 on the 
Original Side of this Oourt. The appellant 
was defendant No. 1. The suit was for the 
taking of the accounts of a partnership 
between the plaintiff and defendant No. l, 
It appears that the father of the plaintiff and 
defendant No. 1 entered into partnersaip on 
April 14, 1920. On April 10, 1941, the plain- 
tiff’s father died, wnich meant in law the 
dissolution of the partnership. Lhe part- 
hership pubiness was, however, carried on by 
the plaintiff (who took the place of his 
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deceased father) and defendant No. 1, 
This partnership carried on business until 
1933 when defendant No.1 gave notice to 
the plaintiff dissolving the partnership. 
When the original partnership was formed, 
that is the partnership between the plain- 
tiff's father and defendant No. 1, it was 
agreed that they should share. equally in 
the profits. They had each contributed a 
sum of Rs. 250 towards the capital. The 
plaintiff's father, however, was not satisfied 
with a division of profits on this basis, and 
on November 1t, 1922, it was agreed-between 
the plaintiff's father and detendant No.1] 
that the plaintiff's fatner should be deemed 
to have a share of 94 annas and. 
defendant No. La share of 64 annas. This’ 
of course meant sharing both thelosses and 
profits in these proportions. At an early 
stage in the original partnership, partner- 
ship. moneys were advanced on mortgage. 
Two sums were in fact so advanced on the 
same property—a sum of Rs. 2,500 and 
another of Rs. 1,90. The mortgagors were 
unable to redeem the mortgages and were. 
eventually compelled to convey the mort- 
gaged property’ to the two partners in 
consideration of the mortgage debt plus a 
small monetary payment.. The learned 
trial- Judge gave the decree asked for and 
held that the profits and losses should be 
Shared between the plaintift and defen- 
dant No. lon the basis of 94 annas and bẹ- 
annas, lespectively, and that they were 
entitled Lo share in these proportions the 
Property which they had bought. The 
appeal 16 concerned with these findings.. 

. The appellant says that in regard to the - 
business subsequent to April, 1931, the 
account should be taken on the basis that 
the parties were entitled to share equally in 
the partnership prolits and that toe house 
property also should be divided on this 
basis. ‘The learned Advocate for the ap- 
pellant rightly abandoned the contention 
with regard to the house on having his 
attention drawn to the provisions of 65. 4d, 
Partnership Act, and therefore it is only 
necessary to discuss whether he is entitled 
to succeed on the other point. In the trial 
Courts the plaintiff contended that he was 
entitled to nave the accounts taken on 
the basis that he had &a share of 
94 annas on the ground that this had ' 
been expressly agieed. Defendant No. 1 
Similarly set up an express agreement to 
share eyually. eThe learned Judge disbe-~ 
lieved the evidence of both the plaintiff 
and defendant No. 1. and held that there 
was no express agreement at all,- The 
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parties had merely agreed to carry On 
the partnership business, the plaintiff 


taking the place of his deceased father 


and nothjng being said about the shares. 
On this finding ne held that the plaintiff 
was entitled to the share of his deceased 
father, and we consider that this decision 
is correcte The learned Advocate for the 
appellant has relied on the provisions of 
s. 13, Partnership Act. Clause (b) of that 
section states that the partners are entitled 
to share equally in the protits earned, and 
shall contribute equally to the losses sus- 
tained by the firm. But the provisions in 
this section are all governed by the open- 
ing words of the section which are: “sub- 
ject to contract between the partners’. If 
there was no agreement between the parties 
and a new partnership was formed, the 
partnership would be governed by this 
section. But here we are dealing with a 
case where an. established partnership 
business was continued on the same lines 
as before, after one of the partners had 
died, and s. 17 has application. That sec- 
tion says: 

“Subject to contract between the partners; (a), 
where 4 change occursin the constitution of a firm 
the mutual rights and duties of the partners in the 
Te-constituted firm remain the same as they were im- 
mediately before the change, as far as may be; (b) 
where a tirm constituted for a fixed term continues to 
carry on business after the expiry of that term, the 
mutual rights and duties of the partners remain the 
same as they were before the expiry, so far as they 
may be consistent withthe incidents of partnership- 
at-will; (e) where a firm constituted to carry out one 
or more adventures or undertakings carries out 
other adventuresor undertakings, the mutual rights 
and duties of the partners in respect of the other 


adventures or undertakings are the same as those in, 


respect of the original adventures or undertakings " 


‘There was no special contract between 


the parties when the plaintiff and defen- 
dant No. 1 decided to continue the old busi- 
ness but a change had occurred in the 
constitution of the firm. In these circum- 
stances the Act contemplates that the rights 
and duties of the partners in the reconsti- 
tuted firm shall remain unchanged. There 
is no doubt that from 1922 up to the 
time of his death the plaintiff's father 
was entitled to a share of 94 annas, and we 
consider that in the cireumstances of this 
case his son is entitled to a division on the 


same basis. The appeal will, therefore, be 
dismissed with costs. 
No8, Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1047 of 1932 
November 26, 1936 
BURN, J. 
ETASSERI MUNOOTTA MANGALATH 
ILLATH KESAVAN NAMBUDRI 
AND ANOTHRR— A PPALLANTS 


versus 
PUTHUSSERI THEVA AMMA AND ofanes 


— RASPON DENTS 

Limitation Act (IX of 1908), a. 14 (2)—Order of 
executing Court on plaintt{'s clatm-petition on 
November 10, 1923—Appeal to Sub-Court and then 
to High Court according to law then prévatling— 
High Oourt deciding on November 11, 1927, that 
plaintifs remedy was by separate sutt—Suts filed 
on August 7, 1928 — Period covered by appeals, tf can 
be exciuded from limitation, 

The plaıntifis filed a suit on August 7, 1928, to 
set seide an order passed upon their claim petition 
on November 10, 1923. The plaintiffs claimed that 
they were antitled to exclude from the period of 
one year all the time which was taken by them in 
preferring ca cee from the order of the executing 
Court, dated November 10, 1923. The Subordinate 
Judge reversed the-decision of the executing Oourt 
by his decree dated July 17, 1925. A second appeal 
was preferred tothe High Ocurt, which was dis- 
posed of by the High Oourt on November 11, 1927, 
The High Uourt held that the claim was one pre- 
ferred under r. 58, O. XXI, Civil Procedure Code, 
and that ıt was nota matter coming under s. 47 
and consequently no appeal lay to the District 
Oourt from the order of the executing Oourt. The 
Subordinate Judge's decree was set aside: 

Held, that the plaintifis according to interpreta- 
tion of the law in Martwwitttd Mathu Amma v. Path- 
ram Kunnot Cherukot (1), (subsequently overruled 
by Narayanan Nambudrt v. Theva Amma (2)), then 
prevailing had no right of suit and, therefore, the 
appeals were preferred bona fide in ‘good faith’, The 
farlure ofthe plaintiffs in their appeals was, there- 
fore, due to ‘a causes of like nature with want of 
jurisdiction within meaning ofa. 14, Limitation Act, 
and the matter, therefore, fell under s. 14, 
The time, therefore, spent im prosecuting the 
appeals could be excluded in computing the period 
of limitation, Ganapathi Mudalaar v. Krishna- 
machars (3) and Stddalingana Gowd v. Bhimana (4), 
distinguished 

8. U. A, against the decree of the District 
Court, North Malabar, ın A. 8 No. 64 of 

Mr. P. Govinda Menon, 
lantes. 

Mr. K. Kuttikrishna Menoa, for the Res- 
pondents. 

Judgment.—The only point that has 
been pressed before me in tnis appeal is 
the question of limitation. The piaintifis 
fied this suit on August 7, 1923, to set 
aside an order passed upon their claim peti- 
tion on November 10, 1923. Under r. 63 
of O. XXI, Civil Procedure Code, the suit 
must be filed within one year from the 
date of the order and prima facie the suit 
is iong out of time. The plaintifis claimed 
that they were entitled to exclude from the 
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period of one year all the time which was 
taken by them in preferring appeals (A. 8. 
No. 174 of 1925 on the file of the Sub Court 
and A. 8. No.’28 of 1924 on the file of the 
District Court from the order of the ' execut- 
ing Court dated November 10, 1923. The 
learned Subordinate Judge reversed the 
decision of the executing Court by his 
decree, dated July 17, 1925. A second 
appeal was preferred to the High Oo urt, 
which was disposed of by the High Court 
on November 11, 1927. The High Court held 
that the claim was one preferred under 
r. 58, O° XXI, Civil -Procedure Uode, and 
that it' was not a matter coming under s. 47 
and consequently no appeal lay to the 
District Court from the order of the executing 
Court. The learned Subordinate Judge's 
decree was set aside. This suit was filed, as 
already stated, on August 7, 1928, and. there is 
no dispute that if the. whole period occupied 
from the date ofthe preferring of the appeal 
tothe District Court to the date of the dispo- 
sal by the High Oourt of the second 
appeal is excluded, the suit will be in time. 
The learned District Munsif and the learn- 
ed Subordinate Judge have held that this 
ig a matter falling unders. 14, Limitation 
Act, and that the period can be excluded 
under that section. Section 14, sub-s. 2, 
Limitation Act, provides that ; 

“In computing the period of limitation, the time 
during which the applicant has been prosecuting 
with due diligence another civil proceeding, whether 
in a Court of first instance or ina Court of Appeal, 


against the same party for the same relief shali be 
excluded, where such proceeding is prosecuted in 


good faith in a Oourt which, from defect of juris- 
diction or other cause of a like nature, is unable to 


entertain it.” 

Mr. Govinda Menon on behalf of the 
appellant contends that this period cannot 
be excluded because the reason, which ren- 
dered the plaintiffs’ appeal to the District 
Court infructuous, was not a defect of juris- 
diction or other cause of like nature. As to 
this it must be noted that a Bench decision 
of this Court reported in Marivititl Mathu 
Amma v. Pathram Kunnot Cherukot (1), in 
a precisely parallel case, had held that the 
claimant's remedy was by an application 
under s. 244, Civil Procedure Code and not 
by a separate suit. It was only when this 
case itself was referred to a Full Bench, 
whose decision is reported in Narayanan 
Nambudri v. Thera Amma (2), that the deci- 
manın Maririttil Mathu Amma v. Pathram 
Kunnot Cherukot (1), was overruled and 


it was held that the proper remedy of the 


(1) 30 M 215; 17 M_L J 377. 
(3) 51 M 46; 
1043; 53 M LJ 824; 26 L Wio (F B). 
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claimant was by means of a suit and not by 
an application under s. 47. The learned 
District Munsif and the - learned Subor- 
dinate Judge are, therefore, undoubt- 
edly right in saying that the plaintifis pre- 
ferred the appeal bona fide and it is 
not in fact too much to say that if the 
plaintifis had attempted to file a suit, their 
suit would have been rejected at once 
upon the view of the law expounded in 
Marivititl Mathu Amma v. Pathram Kunnot 
Cherukot (1) and they would have been 
referred to an appeal. The only other ques- 
tion is whether this is a cause of u like 
nature with defect of jurisdiction within 
the meaning of s. 14, Limitation Act. Mr. 


Govinda Menon relies upon the case report- 


ed in Ganapathi Mudaliar v. Krishnama- 
chari (3), where it was held that : 

“Where a person misconceived his remedy and 
instead of proceeding by an application to set 
aside an execution sale brought a suit which was 
eventually: dismissed, the time taken in prosecutin 
the suitand an appeal therefrom cannot be deduct 
under s. 14, Limitation Act." 


Their Lordships there held that the failure 
of the appellant in the prosecution of his 
claim could not be attributed to anything 
connected with the jurisdiction of the Court. 
The reasoning appears to be that the plaint- 
iff's suit in that case failed because the 
plaintiff had no right of suit and not on 
account of any defect in the jurisdiction of 
the Court supposing thata suit lay. That- 
reasoning is obviously not applicable to 
this casg. Under the interpretation of'the 
law in Marivittil Mathu Amma v. Pathram 
Kunnot Cherukot (1), the plaintiff had no 
right of suit. He hada right of appeal to 
the District Court and it was only after the 
Full Bench decision in Narayanan Nam- 
budri v. Theva Amma (2), that this was dis- 
covered that no appeal lay to the District 
Court. On these facts, I am prepared to 
hold that the failure of the plaintiff in his 
appeal tothe District Oourt was due to a 
cause of a like nature with want of jurisdic- 
tion. Ihave been referred tothe decision 
in Siddalingana Gowd v. Bhimana (4), to 
which [ was-a party, but the facts of that 
case are quite different. That was a ques- 
tion of restitution unders. 144, Orvil Pro- 
cedure Oode, in which we saw reason to hold 
that the proceedings for restitution were 
not conducted in good faith. It was not 
possible in that case for the plaintiffs to 


(3) A IR1992 Mad. 417; 70 Ind. Oas. 743,43M L 
a 16 LW WG, 31 M LT 135; (1922) M WN 


(4) A IR 1035 Mad. 731; 156 Ind. Oas. 610, 68 M - 


L J 481; 41L W138; (1935) MW N 107;8 R M 
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point to any decision of this Court which 
would have justified their application by 
way of restitution. 

The only other question in the appeal 
is whether the properties belong to Krish- 
nan Nair and Ramunni Nair or to the 
tavaght to which the plaintiffs Krisbnan 
Nair and‘Ramunni Nair belong. Mr. Go 
vinda Menon recognizes that this is a 
question of fact, the decision of which can- 
not be contested in second appeal. For 
these reasons, this second appeal is dis- 
missed with costs of respondents Nos. 2, 4 
and 5. Leave to appeal is refused. 

N.B. Appeal dismissed. 
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PRIVY COUNCIL 
Appeal from the Lahore High Oourt 
i May 27, 1938 
LORD THANKBRTON, LORD Roons, Lorp 
ROMBAR, SIR BHADI LAL AND Sir GRORGE 
RaNKIN 
Sardar MOHAMMAD NAWAZ KHAN 
— APPRLLANT 
Versus 
BHAGTA NAND (GURDWARA 
COMMITTEE PANJA SAHIB aT 
HASSAN ABDAL sINOB SUBSTITUTED) 
— RESPONDENT. 

Punjab Tenancy Act (XVI of 1887), 8.77, cl. 3 and 
ol. (j)—-Civil Court, if can entertain swit for declara- 
tion that plaintif is not liable to pay haq buha 
(village cess)—OL. (j), interpretation of. ° 

. Oivil Court has no jurisdiotion under sa 77,cl, 3, 
Punjab Tenancy Act, to entertain a suit for declara- 
tion that the plaintiff isnot liable to pay hag buha, a 
village cess. A suit, however, in a Civil Oourt is gom- 
petent, to declare that hag buha is not a village cess 
within the meaning of the Punjab Tenancy Act, and 
that the Revenue Courts have no jurisdiction in res- 

t thereof. Bhagtanand v. Mohammad Nawaz Khan, 

56 Ind. Oss. 450, reversed. Gamu v. Karim Khan 
(1), approved - Sheikh Muhammad v. Habib Khan (2) 
bad Beach Ram vy. Kala (3), overruled, 

eee WP s. 77, Punjab Tenancy Act, cannot be 
interpreted as applying only to cases where the sole 
dispute is as to the amount payable. Whatcl (7) 
characterises.is a -clases of claim ;-whether a suit 
comes within it ornot does not depend on. the defence 
taken to the claim. : 

Appeal against the judgment of the 
Division Bench of the Lahore High Oourt 
in Letters Patent Appeal, decided by Mr. 
Justice Tek Ohand and Mr. Justice Monroe, 


-dated May 16, 1934, reported as 156 Ind. 


Oas. 450. 

Messrs. J. L. Gover, K. C. and J. E. 
Godfrey, for the Appellant. 

Mr. P. V. Subba Row, for the Respond- 
ent. 

Sir George Rankin—The appellant, 
Sardar Mohammad Nawaz Khan, a-Muslim, 
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-to require any party to a proeeeding in 
the Revenue Qourt to institute a suit in 
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is the principal proprietor of the village 


' Kot Fateh Khan in the District of Attock 


inthe Punjab. According to the wajib- 
ul-arz prepared at the time of the settle- 
ment of 1904, the appellant as proprietor is 
entitled to realise a tax or cess called 
haq buha (door-tax). So far as material, the 
entry is as follows :— 

. “Haq buha is realised annually from the kamtns 
or non-proprietors living inside the abadi of our 
village at a rate rangi from Rs. 1 to Rs, 2. 
. . . »« Hag buha istaken by Sardar Mohammad 
Nawas Khan only.” 

The original dispute in the present case 
was whether the appellant was entitled 
to claim this tax from one Parkasha Naud 
who was the head or mahant of an old 
shrine called Deri Baba Than Singh 
situate in the village, and who has died 
pending the litigation. The claim is not 
made against the shrine as an institution 
or against any mahant by reason of his 
office, but is a claim preferred against 
the individual as being a non proprietor 
of the village residing therein. 

Ohapter VIL of the Punjab Tenancy Act 
(XVI of 1887) deals with jurisdiction aod 
procedure, and the material parts of sub- 
8. (3) of s. 77 therein, and of the definition 
section (8.4) of the Act, are as follows:— 

“Bection 77. í 


* * 

"(3) the following suits shall be instituted in, 
and determined by Revenue Oourte, and no other 
Court shall take cognisance of any dispute or 
matter with respect to which any such suit might 
be instituted.— f 

“Provided that— 

“(1) Where in a suit cogoisable by and instituted 
in a QOivil Court it becomes necessary to decide 
any matter which can under this sub-section be 
heard and determined only by Revenue Court, the 
Oivil Oourt shall endorse upon the plaint tbe 
tature of the matter for decision and the parsiculais 
required by O VI, r. 10, Qivil Procedure Ovde, 
and return the plaint for presentation to the 
Collector." 


* 


* * * 
“J) Suits for sams payable on account of village- 
cesses or willage expenses . ..” 
“Ssction 4—In this Act unless there is some- 
thing repugnant in the subject or context — 
* ak 


“(12) ‘Village cess’ includes any cass, contribution 
or dae which is customarily ileviable within an 
estate and 18 neither a payment for the use of 
private property or for personal servics nor im- 
posed by or under any enactment for the time 
being in force . . . ." o. 

In addition to these provisions it may 
be noticed that the Act empowers a 
Revenue Oourt (with the sanction of the 
Oonrit to which it is immediately subject) 
uf it considers that a question 18 more 
Court 


— 


770 


the Oivil Court for a decision on the qúes- 
tion (s. 98). Also that the Act empowers 
either Civil or Revenue Court to refer to 
the High Oourt questiong as to jurisdic- 
tion (s. 99) and contains provisions en- 
abling the High Court where a suit has 
been determined by a Court ofthe wrong 
class to order that the decree be registered 
in the Court which had jurisdiction \s. 100). 


On August 9, 1925, the appellant sued 
Parkasha Nand in the Court of the Revenue 
Assistant at Attock for Rs. 28—being 


two rupeés for each of the 14 years 1912—25 
inclusive—on account of hag buha, which 
the plaint alleged to be a village cess 
realisable from Parkasha Nand in terms 
of the wajib-ul-arz on the ground that he 
was a non-proprietor livingin the abadi 
of the village. The claim for 14 years’ 
arrears was said to be saved from limi- 
tation by reason of the appellant's minority. 
Parkasha Nand disputed that he lived in 
the abadi or was anon-proprietor or was 
within the class of persons liable to the 
tax or that he or his predecessors had 
ever paid or been asked to pay it. He 
also disputed the jurisdiction of the Reve- 
nue Oourt. On November 17, 1925, the 
Revenue Assistant». held that he had juris- 
diction, and on January 5, 1926, Parkasha 
Nand brought in the Court of the Bub- 
ordinate Judge at Attock the suit out of 
which the present appeal has arisen. At 
that date the suit in the Revenue Oourt 
had not been decided, but Parkasha Nand 


referred to it in his plaint and asked. 


for a declaration from the Civil Oourt 
that he was not. liable to pay hag buha. 
After unsuccessful. endeavours by him to 
ohtain a stay of proceedings in the Revenue 
Oourt, judgment therein was given on June 
13, 1927. The Revenue Assistant held that 
the custom was valid, old and uniform and 
that Parkasha Nand was a non- proprietor 
having a particular house as resfdence in 
the village: he also believed the evidence 
of a number of old sadhus connected 
with the shrine tothe effect that previous 
mahanta had paid the tax, and held that 
there was no evidence to prove that 
Parkasha. Nand was exempt. An appeal 
was taken to the Collector trom this deci- 
sion, but before that appeal was decided 
the Subordinate Judge, on November 23, 
1927, having refused to stay the civil’suit, 
gave: judgment against Parkasha Nand 
upon the merits, holding that kag buha 
was a customary cess and that Parkasha 
Nand wag liable to pay it but finding 
that neither he nor his predecessors had 
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paid it in the past. In the next month 
(December 9, 1927), the Collector dismissed 
his appeal from the Revenue Assistant, 
holding that hag buha was a village cess 
and that it had been paid inthe past by 
previous mahants. Parkasha Nand, having 
appealed tothe- District Judge against the - 
Subordinate Judge's dismissal of his suit 
for a declaration, died while this appeal 
was pending and one Bhagta Nand was 
appointed by the District Judge (Septem- 
ber 10, 1928), to be the appellant’s re- 
presentative for the purposes of the appeal. 

On December 24, 1928, the District Judge 
dismissed the appeal, holding that the 
Civil Court's jurisdiction was ousted by 
sub-s. 3 of s. 77 of the Act of 1887 and 
that in any case the matter was res judtcata 
by reason of the decision of the Revenue 
Courts. On the merits he rejected the 
contention that Parkasha Nand was nota 
non-proprietor or was not resident in the 
Village, but he held that neither Parkasha 
Nand nor any predecessor of his had ever 
paid hag -buha: and that tte custom did 
not apply to a person holding so peculiar 
a position as the mahant of the shrine. 
From this decree a second appeal was, 
preferred by’ Bhagta Nand to tre High 
Gourt at Lahore: this was heard and dis- 
missed by Johnstone, J. on October 28, .. 
1930, on the ground -that the suit was not 
cognisable by a Civil Oourt. A Letters 
Patent Appeal having been brought by 
leave of the learned Judge to a Division 
Bench, Tek Ohand and Monroe; Jd., on 
May 16, 1934*, reversed all the previous 
decrees in the suit, held that the suit was ` 
within the jurisdiction of the Subordinate 
Judge; and as the District Judge had found 
as a tact that the village custom did not 
apply to a mahant of . the shrine, held 
that the suit-fora declaration must succeed. 
Thereafter this appeal to His Majesty was 
brought by special leave from the decree - 
of the Divisiun Bench and by an order 
of the High Court. dated April 6, 1936, 
the Gurdwara Committee, Panja Sahib, 
was appointed to contest the appeal-in 
place of Bhagta Nand for reasons to which 
their Lordships see no need to refer. 

Mr. Gover in his argument for the appel- 
lant took two points:—(1) that the sult 
brought in the Court of the Suboidinate 
Judge for a declaration that the appelant 
was not entitled to demand any amount 
from Parkasha Nand “as hag buha was one 
of which that Uourt was forbidden to 
take cognisance by .the terms of sub- 

*Since reported as 166 Ind, Uas..450—[Hd.] - a 
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8. (3) of s. 77 above quoted; (2) that the 
matter was concluded by the decision of 


“< the Revenue Court—that is res judicata. 


Their Lardships do not find it necessary to 
deul with the second point. 

On the first point their Lordships are 
of opinion that the appellant's contention 
is right, but they will preface their deci- 
Sion by stating thathad the suit brought 
in the Civil Court been a suit to doclare 
that haq buha was nota Village cess within 
the meaning of the Act of 1887 and that 
the Revenue Oourts had not jurisdiction 
in respect thereof, such a suit could not 
have been regarded as incompetent. On 
principle it is for the Civil Court to deter- 
mine in the last resort the limits of the 
powers of a Oourt of special jurisdiction 


and no statutory provision to the contrary’ 


has been drawn to their Lordships’ atten- 
tion in the present case. It is, however, 
found or assumed by all the Courts in the 
present case that hag buha is leviable in 
this village by custom and ie, therefore, a 
Village cess; Johnstone; J. in bis judgment 
states that in his Oourt this was agreed: 
and the Division Bench clearly proceeded 
on that view. 

Haq buha being a village cess, s. 77 
not only requires that a suit to recover 
Sums payable on account thereof should 
be brought inthe Revenue Court but for- 
bids any other Oourt to take cognisance 
of “any dispute or matter with ‘respect 


to which any such suit might be instituted.” , 


Their Lordships see no way of interpreting 
these words which would exclude from 
their ‘scope the question of the liability 
of Parkasha Nand or any ‘other person to 
pay the cess. His euit was not a “suit 
for a sum payable” within cl. j) because 
it was a suit for a declaration negativing 
his liability, but it raised a matter with 
respect to which a suit under cl. (7) might 
have been instituted. The purpose of the 
prohibition in sub-s. (3) is to prevent 
Claims which are intended to be decided 
by the Revenue Court being in effect 
carried before the Civil Court by altering 
the form in which the matter is raised. 
As many matters are brought under sub- 
8.. (3) of s. 77 it is important to notice 
that the mere fact that the “dispute or 
matter” is one which might arise in- 
cidentally in asuit of the character mention: 
ed in such a clause as (7) is not sufficient 
to exclude it froin the jurssdiction of the 
Civil Oourt. For example, the ordinary 
suit in the Oivil Oourt for declaration of 
title to immovable property would not 
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become incompetent merely by reason that 
one consequence of the plaintiff getting 
a decree would be that as a proprietor 
he could nct be charged with village cess. 
In such a tiile suit the “dispute or matter” 
of the action would not be the question 
of the plaintiff’s liability to village cess. 
Of the present case it is clear that 
the matter in dispute is the very thing 
with respect to which a suit of the class 
described in (f) would be concerned as 
its subject-matter. Their Lordships are in 
agreement with the Full Bench decision 
of the Chief Oourt of the Punjab in Gamu 
v. Karim Khan (1). The claim (according 
to the report) was for a declaration that 
the plaintiffs as occupancy tenants were 
not liable to pay hug buha and Robertson, J. 
delivering the judgment of the Oourt 
observed :— 

“Liability for the payment of a cess alleged 
to exist in the village is the subject-matter of- 
the dispute and the dispute or matter is one in 
regard to which 8 suit could be brought under 
8. 77 (3) (7). We think thata suit like the present 
for a declaration is of the same nature as a reply 
to a suit under a. 77 (j), which suit is clearly 
triable by a Revenue Court; and the mere fact 
that the form of the suit is one for a declaration 
that the cess is not payable, instead of an asser- 
tion that a defnite sum is payable by way of cess 
does not alter its character, or give the Civil Courts 
jurisdiction, when the dispute or matter itself ig 
clearly one as to which a suit could be brought 
under sB. 77 (3) (3).” 

This principle was not followed in the 

resent case by the learned Judges who 
Head the Letters Patent Appeal, partly 
because of other decisions but chiefly 
because the Full Bench found in a oase 
which had been previously decided by one 
of its members: Sheikh Muhammad v. 
Habib Khan (2), a distinction which they 
deemed to be applicable to the present 
case. In that case the Civil Court had 
been held competent to entertain a suit for’ 
a declaration that certain village dues 
were recoverable only from kamins who 
construct houses on land belonging to 
proprietors and that the plaintiffs as owners 
of their houses and cultivators were not 
liable therefor. The learned Ohief Judge 
considered that “the dispute must be 
closely allied to the suit, in this case a 
suit for a sum payable” and that this 
could not be eaid of a suit for a declara- 
tion that the plaintiffs “shall be lifted 
out of a category affected by a clause’ 
in the wajib-ul-arez under which they are 
liable to pay kamiana '. The Division Bench 


(1) 33 PR 1908; 83 P W R 1908; 171 P L R 1908 
(2) 67 P R 1905; 113P L R 1905, 
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in tLe present case regarded the Full 
Bench decision as explained by the fact 
that the plaintifis in the Full Bench case 
had asked for a declaration that hug 
buha was not leviable at all in the village— 
a circumstance which they discovered from 
the record, Their view was that the 
Civil Court has jurisdiction where the 
plaintifis claim a declaration that though 
certain cesses are payable the plaintifis 
are not liable to pay by reason of not 
belonging to classes from whicn payment 
can be claimed. Their Lordships cannot 
accept this as & sound construction or 
application of the terms of 8. 77 (8). If 
the Revenue Court is the only Court 
competent to try a suit for, a declaration 
that no hug buha is leviable at all in the 
Village, itis impossible to held that the 
Civil Court can try a suit for a declaration 
that tLe plaintiff is not a member of the class 
liable therefor. The latter claim is more ex- 
actly the counter part of the suit described 
in cl. (j) than the former, but both are suits 
which have for their subject-matter the 
liability of the plaintifs for the cess. To 
lift the plaintiff out of the category of 
‘persons liable to the tax according to the 
village custom is only to hold that the 
custom does not apply to the plaintiff or 
that the plaintiff is not liable tor the tax. 
The decision in Sheikh Muhammad's case 
(2), is in their Lordships’ view open to 
the criticism that it permitted the fact that 
the plaintiff's suit was for relief of a very 
different kind from that mentioned in 
cl. (j) to obscure the fact that what the 
Act calle “the dispute or matter” was the 
same in both. A suitto take the plaintiff 
out of any other category than that defined 
by a custom as to village cesses or expenses 
would not be rendered incompetent by the 
section so far as cl. (7) is concerned ; and 
if the suit was not a suit about the 
custom or the plaintiff's liubility ‘under the 
custom, it would be equally competent 
notwithstanding that the plaintiff's rights in 
the subject-matter of the suit depended 
upon his proving something which would 
be inconsistent with his being liable under 
the custom. After all, the same “category” 
may be employed for many dierent 
purposes. Their Lordships are ot the opinion 
that Sheikh Muhammad's case (2), and the 
cases which follow it (e. g. Singh Ram 
v. Kala (3), should be overruled 

It was suggested in argument for the 
respondents that cl. (j)must be interpreted 


(3) 7 Lah? 173; 98 Ind, Oas. 1012; A I R 1926 Lah 
244:8 Lah, L J 39; 37 PL R 70, 
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as applying only to cases where the sole 
dispute is as to the amount payable, but 
this is not consistent with the language of 
the statute or with the. decisions. What 
cl. (j) characterises is a class of claim: 
whether a suite mes within it or not does 
not depend on the defence taken io the 
claim. 

Their Lordships think it convenient to 
notice that the sole question before the 
Oivil as before the Revenue Court was 
the liability of Parkasha Nand, deceased, 
to pay the cess in his lifetime. Neither 
the shrine nor the ofice of mahant nor 
any successor of Parkasha Nand was a 
party to either suit or is bound by the 
result. If in the future any claim for the 
cess be made against a successor of Par- 
kasha Nand it wil! presumably be against 
him personally and as an individual, and 
he will not be precluded from contesting 
it anew. In view of the divergence of opinion 
disclosed by the present case upon the 
question whether a mahant of such a shrine 
as Deri Baba Than Singh is within the 
custom of this village, any Revenue Court 
will doubtless scrutinise the evidence as 
to the scope of the custem with special 
care, then unless indeed it sees fit to use its 
powers under s. 98. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed 
and tke suit dismissed with costs throughout. 

S. . Appeal dismissed. 


— 


Solicitors for the Appellant.—Mesars’ 

harpe Pritchard & Co. 

Solicitors for the Respondent:—Messrs. 
H.8. L. Polak & Co. 





PRIVY COUNCIL 
Appeal from the Allahabad High Court 
May 27, 1938 
Logp THANKRRTON, Lorp Roosa, LORD 
Rompe, Bır SHADI LAL AND Sig Guoren 
RANKIN. 
Mahant SATNAM SINGH -— APPALLANT 
DETEUS 


BAWAN BHAGWAN SINGH—RasponDant. 

Religious endowment—Mahantship—Successton—It 
is governed by custom of math—Custom of confirma- 
tion of installation to gaddi by bhek or fraternity 
—Mahant resigning—Fraternity should be made aware 
of vacancy—ormalittes—Oonjirmation by bhek, 
nature of. 

Succession to the office of mahant, and the owner- 
ship of the mathproporty, limited by the period of 
tenuie of the office, 1s to be regulated by the custom 
of the particular math, and the plaintiff who claims 
to be duly installed to gudds 1s bound to allege and 
prove what the custom of the‘particular math ig 
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and that his acquisition of the mahantshtp was in 
accordance with such custom. 

Where according to the custom, confirmation of the 
bhek or fraternity is necessary for the installation 
of a sucasassor to gaddi, in the normal sase of the 
death of a mahani, the members of the fraternity 
will be fully aware of the vacancy in the office, and 
the usual practice will be for the installation of his 
Successor, usually nominated by him, to take place 
on the seventeenth day after the death, On the other 
hand, when the mahant resigns during his life and 
installs his successor on the gaddt, it is obvious 
that the fraternity should be made aware of the 
proposed vacancy in the office and should be given 
the opportunity of confirming or refusing to confirm 
the nomines. As regarde notice of the mahant's in- 
tentions, this is nut a matter of strict formalities, 
and the practice of sending a runner round with 
a verbal intimation, would meet the situation, 
As regards confirmatlon by the bhek, it does 
not, involve anything inthe nature of an election or 
the passing of a resolution; it is important to 
remember that the members of the bhek present 
actually take part in the ceremony; the application 


of tilak to the forehead and the money pregants' 


made by them are a part of the ceremonies, and may 
well be held to establish confirmation of the person 
installed. 

A. against the decree of the High Oourt 
of Judicature at Allahabad (Kendall and 
Iqbal Ahmad, JJ.), dated September 18, 
1934, reported as 157 Ind. Cas. 040, 

Messrs. A. M. Dunne, K. C. and J. M. 
Parikh, for the Appellant. 

Lord Thankerton.—The appellant 
geeks reversal of both the judgment and 
decree of the Ovurt of the First Additional 
Subordinate Judge at Benares dated July 3, 
1931, and the judgment and decree of the 
High Court of Judicature at Allahabad, 
dated September 18, 1934*, which affirmed 
it. The appeal was heard ex parte, as the 
respondent did not appear. 


The dispute relates to the office of mahan? 


of the Chaitanya Math, founded in Benares 
according to the rules and practice of 
Sadhus of a Sikh community known as the 
Nanakshahi Nirmali Sampradaya, accord- 
ing to the custom and usage of the maih. 
For the purposes of this appeal, the facts 
ara much clarified by concurrent findings 
by the Oourts below, and the matters in 
dispute are narrowed so that the main 
point left in dispute is whether the res- 
pondent, who is plaintiff in the suit, was 
validly installed as mahant on April 13, 
1928. 
The last Mahant, Ratan Singh, died on 
«Juue 23, 1928, leaving a will dated June 5, 
1928, under which he nominated the ap- 
gocllant as his sucessor and made him 
owner in possession of the math property. 
The appellant claims that hb nomination 
awas subsequently accepted by the bhek, 


«Reported as 157 Ind. Gas. 540.—[ Bd] 
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or fraternity, and that he was dulv installed 
on the gaddi by them on July 9, 1928 in 
accordance with custom. The appellant 
has since, in fact, continued in possession 
of the math and the math property. 

While the validity of the appellant's 
installation has been disputed. by the res- 
pondent on other grounds, the main 
ground is that the respondent had already 
been validly installed, and that accordingly 
there was no vacancy at the time of the 
appellant’s installation. Mr. Dugne, on 
behalf of the appellant, admitted that this 
contention must succeed, if the respondent's 
installation was a valid one. If the res- 
pondent’s installation was invalid, the suit 
must fail, as it is framed solely on the 
basis that the respondent is mahant, and, 
in this view,it would be equally unneces- 
sary to consider the validity of the ap- 
pellant’s installation. It may, however, be 
mentioned thatthe respondent's attack on 
the validity of Mahant Ratan Singh's will 
has failed, by reason of concurrent find- 
ings of the Courts below and the only 
question is whether it was inoperative on 
the ground that prior to its date Ratan 
Singh had already effectively divested him- 
self in favour of the respondent. The 
decision of this appeal, therefore, turns 
solely on the validity of the respondent's 
installation. 

There can be no doubt that succession 
to the office of mahant, and the ownership 
of the math property, limited by the period 
of tenure of the office, is to be regulated 
by the custom of the particular math, and 
the respondent, as plaintiff in the suit, is 
bound to allege and prove what the custom 
of the particular math is and that his 
acquisition of the mahaniship was in ac- 
cordance with such custom. In the present 
case the pleadings disclosed material 
divergences between the appellant and the 
respondent as tothe custom of the parti- 
cular math, but, with the possible excep- 
tion of one point, these differences have 
been disposed of by concurrent findings of 
the Courts below. 

“There is no dispute now that Mahant 
Ratan was entitled to resign his office dur- 
ing his lifetime, and the question is (1) 
whether he was entitled to appoint and 
install his successor at his own hand, with- 
out the approval and confirmation of the 
bhek, and (2) if such approval aod con 
fimation was necessary whether the res- 
pondent was in fact installed by Mahant 
Ratan with such approval and confirmation. 

On the first of these two questions, the 
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respondent pleaded and went to trial on 
the allegation thatthat approval or con- 
firmation by the bhek was unnecessary, but 
after he had clcsed his evidence and after 
the appellent had been examined, his Vakil 
“made an important. admissicn, which was 
recorded, vtz.:— 


“Munshi Bahadur Lal, the plaintiff's Vakil, 
stated that his case is this, that the plaintiff alone 
wag installed to the gaddi and for the period of his 
minority his father, Hardeo Singh, superintended 
over him. - 

According to oustom two mahants cannot be in- 
stalled at® one and the same time. 

' Confirmation is necessary at the time of installation 
to gaddi of mahantship, and the members of the 
Ni:mala Sanghat, and Sewaks and raises are invited. 
Whether any of these attend or not, confirmation 
is completed, unless there is some objection as to 


the gaddinaskini. 

Bat it is not that that person alone who 
has been nominated by guru should be made the 
gaddinashint.” _ 

The Subordinate Judge stated:— ~- 


“Both the parties agree that it is necessary that 
the fraternity should give a sort of approval at 
the time of the installation of a particular person 
as the mahant of the math in question. There isa 
definite allegation on this point on behalf of the 
defendant No.1 in the written statement, while the 
learned Advocate for the Panni has also accepted it 
in his statement recorded on paper No 330-0,’ 


In refereLce *to this statement, the 
learned Judges of the High Court stated:— 

“The natural interpretation of the admission ap- 
pears tous to be that although a presiding mahant 
may nominate his successor during his lifetime, it 
is peat for the successor to be confirmed in 
the office by the members of the Nirmala Sanghat 
at the time of the installation; and also that it 
is necessary at the time of the installation of a new 
mahant to invite the members of the Sanghat, who 
have the right on the occasion of the ceremony 
either _confirming or rejecting the candidate 
nominated. As there was some doubt in our minds 
as to the proper interpretation of the admission, 
however, we asked Mr. Bahadur Lal, who was 
present in Court, what he had intended to convey, 
and he stated that he was only referring toa case 


where a mahant had nominated his successor, but 
not installed him during his lifetime.” 


The learned Judges were irfclined to 
accept this qualification of the admission, 
but found it unnecessary to decide the 
questicn “because we have on the facts 
agreed with the finding of the trial Court, 
thal the members of the bhek did by their 
acts Or omissions confirm the installation.” 

In the opinion of their Lordships the 
admission of the plaintiff's Vakil, as record- 
ed, is quite unambiguous and clearly 
covers the installation of tke respondent, 
his client, which is directly referred to in 
the first two sentences of the statement, 
and the appellant was thereafter entitled 
to proceed with the trial on that footing ; 
the respendent’s Vakil ‘should not have 
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been permitted to qualify his clear admis- 
sion. 
As to the meaning of confirmetion by the 


bhek the Subordinate Judge states >— | 
>- “Tt means that at the time of the installation a 
sufficient number of persons of the fraternity or the 
bhek should be present so as to signify their general 
approval of the appointment of that particular chela 
as the mahant of the math.” i 


The learned Judge, after reviewing the 
evidence, stated that the documentary eviI- 
dence conclusively and beyond any doubt 
establish that the respondent was installed 
on the- gaddi by the late Mahant Ratan 
Singh, and that all the facta went to 
prove that the installation ‘of the respon- 
dent on tbe gaddi on the Baisakhi day 
(April 13) of 1928 was followed by con- 
firmation of the bhek people. He referred 
to the evidence of four of the appellants 
witnesses who stated that they were pre- 
sent, but thought thatit wasa matter of 
entrusting the kitchen arrangement tothe 
respondent and his father, and added: “but 
one fact becomes quite apparent that on 
the Baisakhi day of 1928 some function did 
take place in Chaitanya Math, that people 


3 


had been duly informed about it, and con- - 


sequently they did attend it. I hold that 
the plaintiff has established that his in- 
stallation was fcllowed by confirmation of 
the bhek or fraternity”. As already.s-ated, 
the High Court concurred in this last find- 
ing, and they also held that the decision 
of the trial Court that the respondent was 
installed on April 13, 1928, was correct. In 
accordunce with their usual practice, their 
Lordships would not interfere with such 
concurrent findings, unless theré was no 
sufficient evidence to support them. 

In the normal case of the death of a 
mahant, the members of the fraternity 
will be fully aware of the vacancy in the 
office, and the usual practice will be for 
the installation of his successor, usually 
nominated by him, to take place on the 
seventeenth day afterthe death. On the other 
hand, when the mahant resigns during his 
life and installs his successor on the guddt, 
it is obvious that the fraternity should be 
made aware of the proposed vacancy in 
the office and should be given the op- 
portunity of confirming or refusing to 
confirm the nominee. As regards notice of 
the mahant's intentions, this is not a matter 
of strict formalities, and the practice of 
sending a runner round with a varbal in- 
timation, which was adopted in the pre- 
sent case, appears to their Lordships to 
meet the situation. Further, in the present 


case, the evidence places. it beyond doubt 


= 
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that the fraternity were fully aware of the 
mahant's intenticns, and the day chosen, was 
& most important and auspicious one, being 
the birthday of Sikhism, which is observed 
as the New Year's: Day in the Punjab, 
festivities and religious ceremonies being 
held in all the Gurdwars and Sanghats. 
Again, as regards confirmation by the 
bhek, it does not, in their Lordships’ opi- 
nion involve anything in the nature of an 
election or the passing of a resolution: it 
18 Important to remember that the members 
. of the bhek present actually take part in 
the ceremony; the application of tilak to 
the forehead and the money presents made 
by them are a part of the ceremonies and 
may well be held to establish confirmation 
of the person installed. In the opinion of 
their Lordships there was ample evidence 
to Justify these concurrent findings, and the 
appeal must fail. 
Their Lordships will accordingly humbly 
advise His Majesty that the appeal should 
be dismissed with costs, and the decree of 
the High Gourt should be affirmed. 
8, | Appeal dismissed, 


> Bolicitors for the Appellants :—Messrs. H. 
8. L. Polak & Co. 

_ Solicitors for the Respondents :—Messrs. 
Douglas Grant & Dold. 
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- Rai BENI MADHO BAKHSH SINGH 


AND OTHERS —RBSPONDANTS 
U. P. Land Revenue Act (III of 1901), ss. 233 Cc), 111 
and Chap VII—Interpretation—Question of title 
affecting partikon which might have been but not 
raised in partttion proceedings and partition completed 
— Parties to parititon are debarred by s. 233 (k) from 
raising such question subsequently tn Civil Court— 
Phrase ‘partition and union of mahals’ in s. 233 (k), 
interpartition of —Principle of res judicata, if ap- 
_ Plies where no objection is raised under s, lll in par- 
tition proceedings. 

To approach the construction of s. 233 of the U. P. 
Land Revenue Act by first forming a view upon the 
disputable question of res judicata is a mistake in 
method. _ Lf a question of titlemffecting the partition 
which might have been raised in the partition pro- 
ceedings is not so raised and the partition is com- 


. Pleted, s. 233 (k) debars parties to the partition from 
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Muhammad Sadiq v. Lauti Ram (2), approved. Oon- 
struction put upon s. 333 by Banerji and Tudball, JJ, 
in Bijat Misir v, Kali Prasad (3), approved, Ram 
Rikha Misra v. Lallu Misra (1), disapproved. [p. 
779, col. 2] 


The phrase “partition and onion of mahals” in 
a, 233 (e) in U. P. Land Revenue Act refers to a 
process regulated by Ohap. VII of the Act and the 
result thereof which is given statutory effect. The 
words occur at the of the chapter asa state- 
ment of its subject-matter. Definitions may be more 
or less successful and it is not always safe to take 
an abstract word in its most abstract sense For the 
purposes of the Act it is not ible to say on the 
strength of the definition that “partition” means 
nothing more than the re-arrangement of the land 
into units of area. It importa and includes that 
rights in these units are distributed among the 
gharergs. This indeed inthe case of imperfect parti-~ 
tion is the main feature and almost the whole of the 
operation. The amount of revenue imposed depends 
upon the “upit”— that is, the amount of land brought 
under one assessment: this depends mainly upon 
the person or persons interested and their relationg 
with one another. When s. 106 states that a mahal 
is divided intotwo or more portions each consisting 
of one or more shares, it refers to distribution among 
the sharers according totheir rights—not merely to a 
division of the land intounitsof area. An “applica- 
tion for partition” (s 107), ia surely an applicatio 
for a change to be made in the form or method in 
which the applicant’s interest is held; to have a 
certain’ amount of land allotted to the applicant in 
severalty and in such wise that heshallbe responsi- 
ble for such revenue only sede attributable to his own 
land. When s. 114 speaks ofthe partition proceed- 
ing “detailing how the partition isto be madeand 
deciding all disputed questions that may have 
arisen in connection therewith", it surely refera to 
the principles upon which the various portions are to 
be allotted—not merely the principles on which their 
size and position is to be determined Section 118 
and the following sections are clear to this effect. 
But a, 233, ol. k), itself contains words which show 
that partition is not used in that clause in the 
narrow sense of mere arrangement into units of area, 
Sections 111 and 112 provide means whereby objec- 
tions involving a question of proprietary title can be 
brought before the Oivil Courts. The exception is 
made in their favour by al. (k) because otherwise the 
sections would conflict with the clause—that is 
because suits raising questions of proprietary title 
are hit by the prohibition against instituting suits 
with respect to partition of mahals. The exception 
makes it exceedingly difficult to maintain that the 
only thing excluded fromthe cognisance of the 
Oivil Court by ol. (k) is the schematic arrangement 
of the land into units of area and that no question of 
proprietary right’ comes within the prohibition of 
sceess to the Civil Oourt. Moreover, in order to 
provide that a Oivil Oourt dealing in the ordinary 
course with titles toland should not make any 
order which would alter the “units of area”, it seamg 
to be at once ineffective and excessive to enact that 
no pen shall institute in the Oivil Oourt any suit 
with res 


respect to the partition ifit is brought to impugn the 
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< 3, 1903, to July 1, 1907, took place under 
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The principle of res judicata would not apply where’ 


no. objection was made under s. 111 with 6 

that ss. 11l and 112 did not come into Gak ac 
such a case the partition proceeds upon the entries 
l the Oollestor does not function as a 
Oivil Court, and does not have in that or any other 
capacity to decide as to its correctness expressly or 
implicitly. To hold that the right toa decision rom 
the Oıvit Oourt is ousted by the mere fact that the 
Oollector proceeded apon the footing of the record is 
not sound doctrine so far as regards the principle of 
res judicata. Views of Richarde, O.J. in Kalka 
Prasad v. Manmohan Lal (4) and Banerji, J., in 


1] 
Mr. H.W. Williams, for the Appellants. 
Mr. W. Wallach, for the Respandaats 
Sir George Rankin.—The question 


case relates to 
proceedings which from October 


? 


the United Provinces Land Revenue Act 
(U. P. Act III of 1901) in respect of a village 
called Nain situate in pargana Salon in t 
District of Rai Bareli in Oudh. The ques- 
tion has been described by the Ohicf Court 
of Oudh as of importance, and judicial 
opinion in the United Provinces has for 
many years been divided upon the princi- 
ple to be applied. ° 

The suit out of which the present appeal 
arises was brought in the Court of the Rub- 
ordinate Judge of Rai Bareli by the two 
appellants together with two other persons 
on February 20, 1930, against t8 persons 
interested in the lands of the Village: de- 
fendant No. 69 being joint pro farma as a 
person having the same interest as the 
plaintifs. The relief claimed by the plaint 
was a declaration that the plaintiffs and 
defendant No 69 were superior proprietors 
a8 _ distinct from under proprietors of 
‘various plots of land specified in list A 
The aggregate 
of these plots is about 71 highs depart 
not contiguous but are scattered through- 
out the various parts of the Village. By 
reason of certain compromises entered into 
pending this appeal to His Majesty, there 
remain 1n controversy only five plots with a 
i na of 5 ae 7 biswas 16 biswansis 
an the respondent No. 3, Thakuarai 
Ohhabinath Kuar (the third datonidant) ta 
the only contesting respondent, She is one 
of the two widows of one Rai Chait N arain 
Singh, herco-widow being Musammat Seot 
Raj Kuar. At the time when partition 
proceedings as -alrendy mentioned were 
a in a the PANES were recorded 
88 having only under-proprietary right i 
these: fiveiploté.. Asa result-of ihe pastition 
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these plots were included in the revenue- 
paying unit or mahal, comprising 164 bighas 
which was given the name of Rai Chait Narain 
Singh and assessed as at annual revenue 
of Rs. 51. The plaintiffs were recorded as 
having an under-proprietary interest therein 
but as holding ‘them rent-free. The supe: 
rior interest was recorded as belonging to 
Rai Chait Narain Singh and another. It 
now stands in the names of his two widows 
who hold as limited owners under the 
Hindu Law. Musammat Seot Raj Kuar, by 


registered deed dated September 20, 1933,° 


has compromised with the appellants on 
terms which purport to agree that the latter 
be recorded as the superior proprietors, 
that they shall get revenue thereon sepa- 
rately assessed and that she shall not be 
liable for the payment of such revenue. 

At the trial of the suit the learned Subor- 
dinate Judge found against the plaintiffs 
on the issue as to their title to the saperior 
right in the suitlands. He also held that 
their suit was bad as being one to disturb 
the partition of 1806 and as contrary to 
8. 233 (le) of the Act of 1901. The Division 
Bench of the Chief Court on appeal referred 
to a Full Bench two questions :— 

“1. Isthe relief of saa lanan ghar for by the 
plaintiffs in the present suit barred by the provisions 
of ol. (k) of s. 233 of the Land, Revenue Act, 1901, 
by virtue of partitions of 1906 and 1910? 

2. Is the jurisdiction of the Oollector to act under 
el. (e) ofs 111 (1j ofthe Land Revenue Act, 1901, 
ousted when the question of proprietary title alleged 
to have been decided by him in the partition pro-. 
ceedings mentioned above had already bean deter- 
mined by a Oourt of competent jurisdiction ?” 

The Full Bench (March 10, 1932), having 
altswered the question in the affirmative 
and the second in the negative, the Division 
Bench on April 7, 1932, dismissed the ap- 
peal. From this decree the present appeal 
has been brought pursuant to & certificate 
granted on September 21, 1932, by the 
Ohief Ccurt that the cate complies with the 
requirementsof s. 110 and is also fit for 
appeal toHis Majesty under cl. (c) ofs. 109 
ofthe Oivil Procedure Code. 

It has been contended for respondent 
No.3 (hereinafter called the respondent) 
that the amount or value of the subject- 
matter in dispute on this appeal had been 
reduced to less than Rs. 10,000 by compro- 
mise with certain of the defendants effecte 
ed after the date of the certificates but 
before December 12, 1932, when the appeal 


was finally admitted, and that the appeal. 


ad beecme ‘incompetent accordingly. 
heir Lordships are far from holding that 


athis contention would have prevailed apart 
‘f¥orn the’ cdrtifichte-Asto fitness under-cl. (e) 
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of s. 109, butin view cf ‘the express reference 
“o that clause in,the judgment of the Chief 
Oourt they think that the objection must 
clearly be overruled. pe eS 
- The second of the two questions referred 
to the Full Bench was apparently propound- 
ed in tkeinterest of the plaintiffs. Before 
their Lordships the negalive answer given 
to it by the Full Bench has not been| con- 
tested in argument but it is in any, view 
unnecessary that their |] ordships should 
give any decisicn thereupon. | 
As the sole question for decision on this 
appeal is whether the suit is barred by 


cl. (k) of s. 233 of the Act of 1901, it is ne- 


cessary to consider in relation to that clause, 
the nature and effect of partition proceed- 
ings taken under Chap. VII of the Act, to 
examine the circumstances in whi the 


plaintiffs claim to be entitled to relief! and 


to ascertain the results which would follow 
from the grant of the relief claimed. | 
Section 233, upon which the present case 
turns, constitutes Part B of Chap. XI of 
the Act. The subject-matter of the chapter 
is described as ‘‘Miscellaneous”, and that 
of Part B as “Jurisdiction of Civil Courts” 
or as given in the margin of the section 
““Matters excepted from the cognisance of 
Civil Courts”. These matters are stated 
in ‘thirteen clauses (a) to (m), of which the 
~“ most important for the present case is Kk). 
~ “233, No person shall institute any suit or other 
proceeding in the Civil Oourt with respect to any 
of the following matters:— 4 
(k) partition or union of makale except as provid- 
ed in sa. lll and 119." | 
Other matters excepted from the cognis- 
ance.of Civil Courts by the section are the 
liability of any lend, not excepted under 
8.5%, fo be assessed to revenue; thejclaim 
of any perron to engage for the payment 
of reveune the amount of revenue assessed 
on any mahal or portion of a mahal the 
amount to be paid to a proprietor by an 
inferior proprietor when that amount has 
been fixed by the Settlement Officer claims 


connected with or arising out f the 
collection of revenue. 
The words “partition and union of. 


mahals" which appear in cl. (k) appear ear- 
lier in the Act as the heading to Chap. VI. 
They had stood at the head of tke corres- 
ponding provisions of the previous Acts 
(XIX of 1873 and XVII of 1876). The usual 
meaning ot mahal is that given in 
cl. (a) cf s. 4—"“any local area held 
under a separate engagemient for the pay- 
ment of lard revenue”. Though the de- 
finition includes “any revenuesfree area for 
“which separaté-Recard of Rights has been 
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framed’ and certain other cases mentioned 
in the section, the: root idea is unit of area 
for revenue purposés. In Chap. VII the Act 
does not provide any special definition of 
“onion of makals which is a simple matter 
dealt with by ss. 139 and 140 But it is 
otherwise with “partition” which is defined 
by s. 106:— Bi | 


“106. “Partition'"meang the division of a mahal or 
of a part of a mahal into two or more portions, each 
consisting of one or more shares, 

. In “imperfect partition” the several portions remain 
jointly responsible for the revenue assessed on the 
whole mahal. i 
, In “perfect partition” the whole makal is divided 
and the several portions become separate mahale 
each severally responsible for the revenue distributed 
thereon. i 

The procedure preadribed in this Chapter shall be 
followed in all partitions, whether imperfect or perfect, 
except where ik ts otherwise expressly declared.” 

The chapter provides that an application 
for partition may be preserted by one or 
jointly. by two or more of the recorded co- 
sharer of a muhal (8. 108) but that the Col- 
lector may at any stage stay the partition 
and order the proceedings to be quashed 
(8. 109). On receiving an application the 
OQollector is to issue a proclamation to all 
Lhe other recorded co-sharers to appear and 
state their objections, if ‘any, to the parti- 
tion; any other recorded co-sharer may 
join in applying for partition (s. 110). If 
the partition is not to be made by the par- 
ties themselves or by arbitrators but by the 
Collector or an Assistant Oollector a parti- 
tion proceeding (tarz-i-tagsim) is to be drawn 
up declaring the nature and extent of the 
interests of the persons applying for the 
partition and of any other persons who may 
be affected thereby, detailing how parti- 
tion is to be made, and decidins all 
disputed questions that may have arisen in 
connection therewith (8. 114), This pro--. 
ceeding bears some analogy to what in a 
suit befare a Oivil Court would be called a 
preliminary decree or partition. It is prior 
to this stage that ss. lll and 112—both 
of which are mentioned in cl. (k) of 
s. 233—apply tothe case and enable an 
objection by a recorded co-sharer involving 
a question of proprietary title to come 
before a Oivil Court at first instance or on 
uppeal if it has not already done so. 

“111—(1) If, on or before the day so fixed, any ob- 
jection is made by a recorded co-sharer, involving a 
question of proprietary title which has not been gl- 
ready determined by a Court of competent jurisdic- 
tion, the Collector may either—-, > 

(a) decline to grant the application until the ques- 
tah ee has bean determined by 8 competent 
- (b)require any party--to the cage to institute within 
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three monthsa suit in the Civil Court for the deter- recorded interest as superior proprietors - 
mination of such question, or agreeing to partition (s. 110 (2)) but 


| (c) proceed to inquire into the merits of the ob- 
jection. 

(2) When the proceedings have been postponed 
under cL (b), if such party fails to comply with 
the requisition, the Collector shall decide the ques- 
tion against'him. If he institutes the suit, the Oollector 
shall deal with the case in accordance with the de- 
cision of the Oivil Court. 

(3) If the Collector decides to inqnire into the merits 
of the objection, he shall follow the procedure laid 
down inthe Gode of Civil Procedure for the trial of 
original suits 

112 All decrees passed under sub-s. (3) of the 
precedine section shall be held to be decrees of Oourt 
of Oivil Judicature of the first instance, and shall be 
open to appeal to the District Judge or High 
Oourt or the Judicial Commissioner, as the case may 
be, under the rules applicable to appeals to those 
Courts, and the Appellate Oourt may issue a precept 
to the Collector, desiring himtostay the partition 
pending the decision ofthe appeal.” | 

The remaining sections of Ohap. VII 
contain many provisions as to the principles 
to govern the division of the land into 
different portions to be allotted tothe various 
sharers—a matter which in cases of perfect 
partition affects the revenue directly. These 
sections cover such matters as lands already 
held by a co-sharer in severalty, buildings 
of one sharer on the land allotted to another 
garden lands, wells and so forth. They 
provide that if the holding of any tenant 
is divided, the rent Is to be apportioned, 
aad in all oases the revenue of the mahal 
is to be distributed over the several pore 
tions (129, 130). There is provision for 
appeals from the Assistant Oollector to the 
Oollector, and for appealsto the Commis- 
sioner from the Collector's orders on a 
partition proceeding or disallowing partition. 
Section 131 is important :— 

“131. A partition shall not be complete until 
the Collector has passed an order confirming it. 

When the partition has been confirmed, the 
Oollector shall issue a proclamation thereof, and 
-the partition shall take effect from the first day of 
July next following the date of such proclamation.” 


In the present case the provisions of 
Qhap. VII were applied to the village of 
Nain. They began with an application 
(s. 107) on October 3, 1903, by certain co- 
sharers of the village fora perfect partition 
to be made of the lands of the village 
which at that time was a single mahal. 
Proclamation was duly made calling upon 
the other co sharers to appear and state 
objections if any (8.110). The plaintiffs- 
appellants were recorded as co sharers of 
the village apart altogether from their inter- 
est in any of the plots in suit. As such 
they received due notice of the applics- 
tion for partition and on March 12, 1904, 
they filed an application in respect of their 


asking that their interest be included ina 
particular mahal, With reference to the plots 
in suit the plaintiffs were recorded as under- 
proprietors and not as having the superior 
right ; though their claim now is that they 
were entitled to the superior interest 
and that the record was erroneous. They 
say that in 1876 their right had been 
established by the decree of a Oivil Court 
but they have to admit that in 1903 
the record was against them. They made 
no claim to the superior interest in these 
plots or any of them in the course of the 
partition proceedioags. Their’ interest in 
the plots in suit was treated as a rent- 
free but under-proprietary interest with 
the result that by the partition their 
interest in the village lands as superior 
proprietors was included in one mahal 
while the five plots now in dispute were 
included in another, the plaintiffs being 
shown as under-proprietors in the khewat 
of under-proprietors of that mahal. The 
village was divided into five mahals, the 
fifth being a residuary mahal comprising 
the lands of those who did nst seek 
partition. The partition proceeding (s. 114) 
was approved by the Collector on Septem- 
ber 16, 1904, and the partition was con- 
firmed on September 28, 1906, with effect 
from July 1; 1907 (s. 131). The various 
plots ortginally claimed by the plaint were 
distributed over all five of the new mahals, 
the five plots still in controversy. were 
included in the second which was given 
dhe name of Rai Ohait Narain Singh. 
Aa representing a lanna 5 pie share in 
the village, this mahal included 164 bighas 
and was assessed to revenue at Rs. 51. 
No objection or appeal was taken by the 
plaintifis at any time between 1903 and 
1907. In 1909 an imperfect partition of 
the residuary mahal was carried out, but 
as the five plots now in dispute were not 
in that mahal, it need not be further 
referred to. The plaintiffs remained in 
possession of the suit lands as of old 
paying neither revenue nor rent till 1929. 
In that year proceedings under s. 107 of 
the Oudh Rent Act (Act XXII of 1856) 
were taken against tiem before the Assis- 
tant Record Ofiicer by the proprietors of 
different mahal including the Mahal Rai 
Ohait Narain Singh. On June 25, 1929, 
the Assistant Record Officer assessed them 
to rent notwithstanding their claim to be 
proprietors——a claim then set up, so far as 
appears, for the first time-since some date 
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before 1903. The plaintiffs on February 
20. 1930, filed the present suit for a decla- 
; ration that they are the superior proprietors 
of the lands specified in the plaint and not 
-inferior proprietors. 

If the plaintifs be granted the relief 
claimed, it is plain that the result of the par- 
tition of 1903—7 will be substantially alter- 
ed. All the Courts in India sre agreed as 
to this. It is no answer to say that the 
plaintiffs could be declared to be joint 
proprietors of a mahal along with the 
persons to whem it was allotted at the 
. Partition. Such a declaration would produce 
& result contrary to the very purpose of the 
applicants for partition {viz., to separate 
their shares) and a highly unjust result, 
in respect that failure by the plaintiffs to 
pay their share of revenue would compel 
the present preprietors to pay it in order 
to avoid a sale of the entire mahal. That 
alone would convert the partition of 1906 
into something which was not intended 
by the Collector or by any party thereto 
and which might well be intolerable. But 
the declaration would also mean a reduc- 
tion in the assets of the mahal and a 
disturbance of the arrangements fcr the 
payment of the revenue, and indeed an 
extensive disturbance if the original plaint 
with its 68 defendants be regarded. 

All the Oourts in India—the Assistant 
Record Officer in the rent case, and the 
Judges in the trial Court and Chief Court— 
have been satisfied that the plaintiffs’ suit 
is in thege circumstances barred by virtue 
of the partition of 1906, but the judgments 
in the Ohief Court disclose a difference of 
Opinion as to the principle applicable under 
the Act of 1901 to the case. Though the 
first question referred to the Full Bench 
had reference to cl. ík) of s. 233, the learned 
Ohief Judge answered it by saying that the 
suit was barred by virtue of the previous 
partitions but not by the provisions of 
cl. (k). He considered that it was 
barred by the general principle of 
res judicata, the Oollector being regarded 
by him as a Court of exclusive jurisdiction. 
The other members of the Full Bench 
held that the suit was barred by cl. (k) 
but that the principle of res judicata did 
not apply. This difference of opinion is 
but the reflection of a divergence in the 
previous authorities: the matter seems 
indeed lo have been constantly before the 
Courts in Agra and in Oudh: from time 
to time it has appeared to be settled, 
only to become unsettled by subsequent 
decisions. 
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With all respect to the learned Judges 
in Ram Rikha Misra v.- Lallu Misra (1) 


“their Lordships think that to approach the 


construction of s, 233 of the Act by first 
forming a view upon the disputable question 
of res judicata ig a mistake in method. 
Upon an independent examination cf the 
provisions of the Act of 1901 their Lordships 
have arrived at the sameconstructinn as was 
put upon the previous Act (XIX of 1873) by 
ihe Full Bench of the High Court at Allah- 
abadin Muhammad Sadiq v. Lautt Ram (2) 
and upon the present Act by Banerji and 
Tudball, JJ. in Bijai Misir v. Kali Prasad 
(3). I£ a question of title affecting the 
partition which might have been raised in 
the partition proceedings is not so raised 
and the partition is completed, 8. 233 (k) 
in their Lerdships’ opinion debars parties 
to the partition from raising the question 
subsequently in a Oivil Oourt. This 
proposition is wide enough to cover the 
present case and it is unnecessary to 
consider whether it might not be framed 
more widely. 

As was well said by Strachey, C. J. in 
the former case:— 

“The Legislature intended to give to co-sharerg 
raising questions of title a limited opportunity and 
a limited time for having such questions dete:mined 
by a Civil Oourt, and in effect provided that such 
questions might only be so determined if raised at 
such a time as to avoid the inconvenience 
urising where interference with an actually com- 
pleted distribution is sought,” (p. 300). 

As against this view of s. 233, cl. (k), 
there is the narrower Interpretation to be 
collected frcm the dissenting judgment of 
Richards, ©. J. in Bijai Misir v Kali 
Prasad (2) (susra) and the judgment of 
Bennet, J. in Ram Rikha Misra v. Lallu 
Misra (1) ‘supra). Proceeding upon the 
basis that partition means the opposite of 

“union of mahals, Richards, O. J. considered 
that these words refer to units of area which 
the revenue authorities create in the course 
of partition proceedings. He did not agree 
that the expression partition means or 
includes “the actual division as between 
the parties and the determination of their 
title: 

“Tf the plaintiff in this suit was successful, the 
property would remain in the same unit in which 
it was placed by the Revenue Oourt notwithstanding 
the plaintiff's decree for possession. The unit 
would not be affected though the ownership of the 
property m it would be... ~ E the Legisluture 


(1) 53 A 568; 133 Ind. Oas. 468; (1931) A L J 307; 
15 RD 322; A I B 193] All. 462: Ind. Rul. (1931) All’ 


676. 
2 23 A 201; A W N1901, 86 (F B). 
3) 39 A 469: 41 Ind. Oas. 912; 15 4 LJ498; AIR 
19.7 AIL 258. 
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intended to prevent questions of title being re-opened 
after partition, it would have been simpler, fairer 
and lesa calculated to do injustice if the rules of 
res judicata as laid down in the Oode of Oivil 
Procedure had been incorporated. 

The narrower view of s. 233 (k) was thus 

“expressed by Bennet, J..- __ 
Tho e only bars suits which would alter 
| the partition in regard to the amount of shares in 
any mahal or sub-division of a mahal We consider 
that this view of s 233 (k) ia the correct view 
and that no advantage accrues from adding an 
additional interpretation of s. 233 (k) in the wider 
sense to make it co-extensive with the rule of res 
“ icata." l R 
Te the present case the learned Chief 
Judge presiding over the Full Bench rested 
his view that cl. (k) did not bar the 
pisintiffe’ suit upon the definition of “parti- 
tion” contained in 6. 106 of the Act. 

“Ag already stated, partition, according to s. 106, 
means thd division of a mahal or part of a mahal 
into two or more portions each consisting of ons 
or more shares I feel no difficulty in saying that 
having regard to the defined sense of the word 
partition, the present suit is not a suit with respect 
to partition.” | a 

Their Lordships think this line of reason- 
ing to be unsound, and that the phrase 
“partition and union of mahals” refers to 
a process regulated by Ohap VII of the 
Act and the result thereof which is given 
statutory effect. The words occur at the 


"head of the chapter is a statement of its 


subject-matter. Definitions may be more 
or less successful and it is not always 
safe to take an abstract word in its most 
abstract sense. For the Act it is not 
possible to say on the strength of the 
definition that “partition” means nothing 
more than the re-arrangement of the land 
into units of area. It imports and includes 
that rights in these units are distributed 
among the sharers. This indeed in the case 
-of impérfect partition 1s the main feature 
and almost the whole of the operation. 
The amount of revenue imposed depends 
upon the “unit"— that is, the amount of 
land brought under one assessment: this 
depends mainly upon the person or persons 
interested and their relations with one 
another. When 8. 106 statesthat a mahal 
is divided into two or more portions, each 
consisting of one or more shares, it refers 
“to distribution among the sharers according 
-to their rights—not merely to a division 
‘of the-land into units of area. An “ape 
plication for partition’’ (s. 107), is surely 
an application for a change to be made 
in the form or method in which the 
applicant's interest is held: to have a 
certain amount of land allotted to the 
applicant Kaka and in such wise 
that he shall be responsible for such revenue 
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only as is attributable to his own land. 
When 
proceeding “detailing how the partition is 
to be made and deciding all disputed 
questions that may have arisen in con- 
nection therewith", it surely refers to 
the principles upon which the various 
Portions are to he allotted—not merely 
the principles on which their size and 
Position isto be determined. Section 118 
and tle following sections are clear to 
this effect. But s. 233, cl. (ie), itself contains 
words which show that partitioa is not used 
in that clausein the narrow sense of mere, 
arrangement into units of ares The words 
“except as provided in ss. 111 and 112” 
are inconsistent with the construction con- 
tended for. These sections provide means 
whereby objections involving a question of 
proprietary title can be brought before the 
Olvil Courts. The exception is made in 
their favour by cl. (k) because otherwise 
the sections would conflict with the clause 
—that is because suits raising questions 
of proprietary title are hit by the prohibi- 
tion against instituting suits with respect to 
partition of mahals. The exception makes it 
exceedingly difficult to maintain that the 
only thing excluded from the cognisance of 
the Oivil Court by cl. (4) is the schematic ar- 
rangement of the land into units of area and 
that no question of proprietary right comes 


within the prohibition of access to the 


Oivil Court. This is not a new point: it 
was before the Court in Bijat Misir v. 
Kali Prasad (3), and is referred to by 
Richards O. J. Bijat Misir v. Kali Prasad 
(3) at p. 4765. 

“Tt is said that the words “except as provided 
by s. lll and 112" show that the expression 
“partition” means or at least includes the actual 
division as between the parties and the determina- 
tion of their title. It may possibly be that the 
framers of the section hoped the introduction of 
these words would prevent subsequent questions of 
title being raised. Another explanation might be 
to obviate some contradiction or inconsistency bete 
ween ss. 111-112, and s, 233 (k)." 

This passage shows that the argument 
was appreciated: but in their Lordships’ 
Opinion it was not answered. Moreover, in 
order to provide that a Civil Court coe ing 
in the ordinary course with titles to lan 
should not make any order which would 
alter the “units of area”, it seems to be 
at once ineffective and excessive to enact 
that no person shall institute in the Civil 
Ocurt any suit with respect to partition. In 
order to divide a mahal into shares, which 


is the meaning of partition as defined by 


* 


*Page of 30 A—[Rd]. 


8. 114 speaks of the partition , 


f 
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s. 108, a number of important steps have 
to be taken to arrive at a result effective 
in accordance with 6.131. These steps 
are defailed in the intervening sections. 
A suit is brought with respect to the 
partition if it is brought to impugn the 
distribution which by partition has been 
effected under the Act. 

The question of res judicata has been 
much considered in connection with s. 233 
(k) and in the present case though no 
question was referred to the Full Bench 
as to res judicata, the learned Chief Judge 
based his decision entirely upon that 
ground. What the position would be in 
such a case ay the present apart from any 
special statutory provision is a question 

« difficult and not to be lightly decided, but 
their Lordships agree with Srivastava and 
Raza, dJ., the other members of the Full 
Bench, in holding that the principle of 
res judicata would not apply where, as 
in the present oase, no objection was made 
under s. 111 with the result that ss. 111 
and 112 did not come into operation. In 
such a case the partition proceeds upon 
the entries in the khewat: the Collector 
does not function as a Oivil Court, and 
does not have inthat or any other capa- 
city to decide as to its correctness ex- 
pressly or implicitly. To hold that the 
. right to-a decision from the Civil Court 

`~ is ousted by the mere fact that the Ool- 
lector proceeded upon the footing of the 
record is not in their Lordships’ view 

-sound doctrine so far as regards the 

„principle of res judicata. Their Lordships 
‘on this point are in agreement both with 

~ Richards, O. J. in Kalka Prasad v. Mun- 

“mohan Lal (4), and with Banerji, J. Bijai 
Misir'’s case (3) (supra). 

The facts of the present case raise no 
question as to the rights of anyone to 
bring a civil suit pending the. partition 
proceedings, or as to the rights of a person 
who is not a recorded cosharer or was 
not a party to the proceedings, or as to 
any case between persons whose interests 

“were not opposed -for the purpose of the 
partition. “A considerable number of deci- 
sions have been given upon such cases but 
their Lordships have. not had occasion to 
hear argument upon them and do not deal 
with them—more especially as their Lord- 
‘ships consider that their decision upon the 
point arising in the present case is in con- 
firmation of the main. current of authority 
in India. os ot . j , 

(4) 38 A 302 at p 310; 33 Ind. Cas. 86; 14 A L J 373; 
AIR 1916 All. 83, 
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«s Since .this?, appeal to His Majesty was 
brought, agreements of compromise have 
been entered into between the appellants 
and three sets of respondents. While en- 
titled to assume that these respondents are 
competent to deal with their own interests 
in the land of the village, their Lordships 
are not in a, position to make certain that 
the agreements as they stand are unobjec- 
tionable from the standpoint of the revenue 
authorities and (in the case of the agree- 
ment with Musammat Bost Raj Kuar) 
compatible with all the rights cf the con- 
testing respondent Thakurain Chhabinath 
‘Kuar. They will humbly advise His 
Majesty that the appeal should be dismissed 
and that the order to be made on this 
appeal should record that as against the 
respondents other than Thakurain Obha- 
binath Kur the dismissal is directed by 
reason of the said agreements; but they 
are not prepared to advise that there 
should be any. direction that the said 
agreements should be carried into effect, 
If any question should. arise as to the 
Carrying out of any of the comromises it 
must be dealt with in proceedings to be 
instituted in India in accordance with law. 
The appellants muss pay to Thakurain 
OChhabinath Kuar her cdsts of this appeal. 


6. f Appeal dismissed. 
Solicitors. for the Appellants.—Mesars, 
Nehra & Co. 


Solicitors for the Respondents.—Messrs. 
H. 9. L. Polak & Co. 
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MAHABIR PRASAD— PLAINTIpp—- 
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Civil Procedure Oode (Act V of 1908), s, 135 (2)— 


Interpretation—Preliminary decree in suit for par- 
tation and money—lroceedings for preparing final 
decree pending—Receiver appointed for settling 
accounts—Application by decree-holder for execution 
by arrest of  judgment-debtor—Judgment-debtor 
bolting away—Court directing that he should appear 
on date fixed by Receiver to explain accounts and 
he‘ would be then exempted from arrest—He coming 
from hiding place and arrested at home iwo daya 
before date fixed by Recesver—Case held did not 
fall under s. 135 and judgment-debtor could not claim 
exéemptton. . 
Bection 135, Civil Procedure Code, has been 
enacted in public interest wi t a view to ensure 
smooth and speedy. administration of justice and 
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cannot be givén a wide interpretation witha view 
to help a Judgment-debtor who has deliberately 
avoided execution of the decree. The plain inter- 
pretation ofcl. (2), s. 135, is that the exemption 
from ariest under civil process is limited ın point 
of time taken by a party, witness, sto., in going to 
or attending or in returning from the tribunal 
mentioned 1n the clause, That this is so is demon- 
stiated by the use of the word “ while” before 
“ going to or attending” and before the word “ re- 
turing". The question as to what isthe reason- 
able time taken in going to or attending or return- 
ing from Oourt is a question of feot and must 
necessarily depend on ‘the circumstances of each 


Cases. 

The plaintiff filed a suit for partition of certain 
propeities. “He also claimed a decree for money as 
against the defendants. A preliminary decree was 

ssed in favour ofthe plaintiff directing the par- 
tition of the joint properties. By the preliminary 
decree, the plaintiff was further held entitled to a 
decrees for money against the defendants as also to 
get his costs from the defendants. During the 
pendency ofthe proceedings, for the A fa re on of 
a final decree a iver was appoin who issued 
notice to the parties to appear before him with a 
view togettlement of accounts. Before the accounts 
were settled, the decres-holider filed an application for 
execution praying that the amount awarded to him 
by the preliminary decree ae well as the costs be 
realised by the arrest of the judgment-debtwor who 
being apprehensive of arrest bolted away and could 
not be traced. Then on representation being made 
on behalf of the judgment-debtor the Gourt directed 
that the Receiver should fix a date and that the 
judgment-debtor would be at liberty to go to the 
Receiver on that date and explain the accounts and 
thet he would then be exempted from arrest. Two 
days before the date fixed for appearing before the 
Receiver the judgment-debtor was arrested at his 


home : 

Held, that when tie judgment-debtor returned 
from his hiding place to his home, he was not 
going toor eae from the place where the 
Keceiver was to hold the enquiry. case, 
therefore, did not fall within the purview ofa. 135, 
Oivil Procedure Code, and he could not claim 
exemption from arrest, Ardeshir Framji v. Kalyan 
Das- (9), relied on, In re Siva Bugz Savuntharam (1), 
dissented from. 

Ex. F. O. A. from tne decision of the Ad- 
ditional Sub-Judge, Ballia, dated Beptem- 
ber 15, 1938. i 

Mr. Rama Shankar Prasad, for the Appel- 
lants. + 

Mr. K. N Gupta, for the Respondent. 

labal Ahmad, J.—This is a judgment- 
debtors’ appeal and arises under the follow- 
ing circumstances: The plaintiff respondent 
tiled a suit for partition of certain pro- 
perties. He also claimed a decree for 
money as against the defendants. A pre- 
liminary decree was passed in favour of the 
plaintiff directing the partition of the joint 
properties. By the preliminary decree, the 
plaintiff was further held entitled to a 
decree for money against the defendants 
as also to get his costs from the defendants, 
After the. passing of the preliminary 
decree, proceedings were initiated for the 
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preparation of a final decree. During the 
pendency of those proceedings, a Receiver 
was appointed who issued notice to the 
parties to appear before him with a view to 
settlement of accounts.. Before the accounts 
were settled, the respondent filed an applica- 
tion for execution praying that the amount 
awarded tohim by the preliminary decree 
as well as the costs be realized by the arrest 
of the present appellants: the present 
appellants being apprehensive of arrest, 
bolted away and could not be traced. In 
the meantime, the date fixed by the Receiver 
for the settlement of accounts drew near 
and then on representation being made on 
behalf of the appellants the Court directed 
that the Receiver should fix a date and that 
the judgment-debtors would be at liberty to 
go to the Receiver on that date and explain 
the accounts and that they (the judgment- 
debtors) would then be exempted from 
arrest, a 

The date fixed by the Receiver for thé 
settlement of accounts was September 16, 
1936. Two days before that date, viz., 
on September 14, the appellants were 
arrested at their home. ‘Tney then on 
September 15, tiled an application in the 
execution Oourt praying that they be set at 
liberty. In their applicaticn they stated 
that on account of fear of arrest they had 
to leave the district and take shelter at 
dnother place and that, on getting an assur- 
ance from, the Oourt that they would be 
exempt from arrest while appearing before 
the Receiver, they came back to the district 
and when they were ‘making preparations” 
at home to come to the headquarters in 
order to explain the accounts, they were 


arrested in executiin of the decres. The- 


Jearned Judge by his order dated Septem: 
ber 15, rejected the application of the 
judgment debtors and this appeal is direct- 
ed against that order. The exemption from 
arrest claimed by the judgment debtors 
was based on the provisions of 8.135 (2), 
Oivil Procedure Oode. It is provided by 
that clause that: 

“Where any matter is pending before a tribunal 
having jurisdiction thereim............the parties 
thereto, their pleaders, mukhtars, revenues agents 
and recognized agents, and their witnesses acting 
in obedience to a summons, shall be exempt from 
arrest under civil process ..... s.s.s while goin 
to or attending such tribunal for the purpose o 
such matter, and while returming from such 
tribunal,” 

The plain interpretation of the clause is 
that the exemption from arrest under civil 
process is limited in point of time taken by 
a party, witness, etc., in going to or atiend- 
ing or in retyraing from the tribunal men, . 


th -~ 
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tioned in the clause. That this is so is 
demonstrated by the use of the word 
“while” before “going to or attending” and 
before the word “returning”. The ques- 


tion as to what is the reasonable time 


taken in going to or attending or returning 
from Court is a question of fact and must 
necessarily depend on the circumstances of 
each case. The section has been judicially 
interpreted in anumber of cases. In In re 
Siva Bux Savuntharam (J) a very wide 
interpretation was puton the section. In 
that case a native of Patna went to Madras 
on October 24, to prosecute a suit ın which 
he was plaintiff and the suit was adjourned 
on October 27, for seven weeks. The 
plaintiff, however, stayed in Madras and 
was arrested on November 10, It was held 
that the plantiff in that suit was entited 
to the benefit of the exemption provided 
for by s. 642 of the former Oivil Procedure 
Code which corresponds to s. 135 of the 
present Oode. This case was dissented 
from by this Oourt in Ardeshir Framp 
v. Kalyan Dae (2) and it was observed 
that the Madras decision was not warranted 
by the language ofs. 135. Ib was pointed 
out that having regard to the facts of the 
Madras case it could not be held that the 
plaintiff in the Madras suit was either 
going to, altending or returning from any 
tribunal at the time of his arrest. This 
Gourt held that the exemption provided for 
by s. 135 is limited to the time taken in 
going to or attending or returning from the 
tribunal referred to in the section. 

In the case before as it is clear that the 
judgment-debtors want to take advantage 
of having deliberately bolted away with ¢ 
view to prevent the execution of the decree 
held by the plaintiff-respondent in one of 
the modes prescribed by law. What they 
contend is that but forthe assurance held 
out by the Oourt that they would not be 
liable to arrest while appearing before the 
Receiver they would never have returned 
to their home, and in that event, could not 
have been arrested. This,in our judgment, 
is no justification for holding that the 
judgment-debtors were exempt from arrest 
on September 14. If they had stayed at 
home they would, in all probability, have 
been arrested in execution of the decree 
long before September 14. When the 
judgmert debtors returned from their hid- 
ing place totheir home, they were not going 
to or returning from the place where the 
Receiver was to hold the ‘enquiry. They 


(1) 4 M 317. 
(2) 82.4 3; 3 Ind,.Oas, 46;6A L J 912, 
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had come to their home and were staying 
there and it was then that they were 
arrested. Section 135 has been enacted in 
public interest with a view to ensure smooth 
and speedy administration of justice and 
cannot be given a wide interpretation with 
a View to help a judgment debtor who 
has deliberately avoided execution of the 
decree. It has already been stated that the 
date fixed by the Receiver was Septembei 
16, and it is not alleged that at the 
time of the arrest the judgment-debtors 
had started from their home for presenting 
themselves before the Receiver. Their case 
therefore does not fall within the purview 
of s. 135. The Oourt below was in our 
judgment right in rejecting the application 
tiled by the judgment-debtors. We accord- 


ingly dismiss this appeal with costs. The 
stay order is discharged. 
8. Appeal dismissed. 
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JOALA PRASAD SINGH AND OTEERS— 
PLAINTIFFS — APPSLLANTS 
versus 
Musammat CHANDERJOT KUER 

AND OTHERS—~DEFENDENTS—KESPONDANTS 

Privy Counctl— Pronouncements of — Whether 
should be wvtewed as enactments—Civii Procedure 
Oode (Act V of 1908), s. 100—Findings of fact-—In- 
terference by High Court—Difference between pouera 
of High Court and Privy Counctl, tn the matter— 
Hindu Law—Partition—Severance of joint status, 
how effected—Mere filing of suit—Whether effecta 
separation. 

‘The Qourts in India are bound by the decisione 
of the Privy Council on questions of lawand no 
Court in this countiy would ever entertain an argu- 
ment that a view of the law expressed by the Privy 
Uouncil should not be strictly followed. But the 
pronouncements of their Lordships of the Judicial 
Uommittes should not beviewed as enactments of 
the Legisla ‘ 

Whereas the Judicial Oommittee of the Privy 
Council are not bound by findings of fact and aie 
not confined to considering questions of law, the 
High Qourt, in dealing with second appeals under 
g. 100, Oivil Procedure Code, is confined strictly to 
questions of law and is bound to accept the lower 
Court's findings of fact. The finding of the facts 
has been entrusted to the Subordinate Oouits and the 
High Uourt ın second appeal has no power to mter- 
fere with those findings, however erroneous, unless 
they are vitiated by some error of law. Secretary 
of State yv Rameswaram Devasthanam (T), rehed 
on. 
According tothe Hindu Law the expression of an 
intention to separate effects severance of the joint 
status; but that axpression of intention has to be 
proved in a Oourt of Justice by eyidence, The 
evidence may consist ofa notice, or of the filing of 


bga JOALA’PRASAD SINGH v.- 
a plaint claiming partition or it may take some 
other form ; but it js no more than thé evidence of 
intention to separate. The separation is not neces- 
sarily effected by filing a suit for separation. The 
intention which the Hindu Law requires may, in 
appropriate cases, be evidenced by the filing of a 
plaint from which it may be inferred that there was 
an intention to separate. Kedar Nath v. Ratan 
Singh (5) and Palani Ammal v. Muthuvenkatachala 
Monigar (6), relied on 

[Oase-law referred to.] 


O. A. from the appellate decree of the 


Sub Judge, Muzaffarpur, dated August 13, 
1936. 
Messrs. S. M. Mullick, A. N. Lal and 
Ramnandan Prasad, forthe Appellants. _ 
Messrs. Mahabir Prasad and G. P. Sahai, 
for the Respondents. 


Agarwala, J.—During the pendency of 
a partition suit institnted on February 27, 
1931, by Gobind Saran, the deceased hus- 
band of defendant No 1, against his elder 
brother, defendant No. 2, and the latter's 
son, defendant No. 3, Gobind incurred debts 
to obtain funds for the litigation and to 
pay for medical attendance necessitated by 
an accident which occurred to him. For 
these debts. and for a further advance of 
Rs, 289 he executed, on June 5, 1931, a 
handnote for a thousand rupees bearing 
interest at two pet cent. per mensem. The 
partition suit was dismissed for default on 
November 21, 1931. Gobind Saran died on 
January 15,1934. Defendant No. 2 thereon 
' Obtained registration of his-own name in 


place of defendant No. 'l in the Land 


egietration Department in respect of the 
property “for which Gobind- had been 
registered, alleging that Gobind-had died 


in a state of jointness with himself’ and his 
son, defendant No. 3. On May 22, 1934, 


laintiffs instituted the present suit on the 
endnote to recover a sum of Rs. 1,710-10-0 
alleging ihat Gobind was separate from 
defendants Nos. °2 and 3 and that his 
widow, defendant No. 1, was his heir. The 
first Court dismissed the suit holding that 
Gobind was joint with defendant Nos. 2'and 
3. In appeal to the Subordinate Judge 
of Muzaffarpur, the plaintiffs contended that 
ihe- institution ‘of the suit for partition 
affected a disruption of the joint family. 
The: Appellate Court held that, in the 
circumstances of the case, the institution 
of ‘the -partition- suit did not evidence-an 
unequivocal intention on Gobind’s part to 
‘separate from his brother and nephew, 
The suit was accordingly dismissed. The 
circumstances referied to-by the-Appellate 
Court were that atthe time of the institution 
of the suit Gobind was under the influence 
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of profligate persons who were bent on his 


-Tuination and in effect that the institution 


nf the suit for partition was ‘their act rather” 


‘than the act of Gobind himself. ~- 


In second appeal itis eohtended by the 
plaintiffs appellants that the Court was 
going beyond its jurisdiction in considering 
the motive which led Gobind to institute 
the partition suit and that the decisions of 
the Privy Council are conclusive on the 
question that the institution of a suit for 
partition is sufficient to effect the separa- 
tion in status of the plaintiff from the 
other members of the joint family. The 
decisions referred to are Appovier v. Rama 
Subba Aiyan (1), Girja Bat v. Sadashiv 
Dhundiraj (2), Kawal Nain v. Budh 
Singh (3) and . Syed Kasam v. Jorawar 
Singh (4). In Kawal Nain v. Budh Singh 
(3) the plaintiff's suit for partition was 
dismissed by the trial Court on the ground 
that the plaintiff had instituted it under a 
misapprehension. Their Lordships of the 
Privy Council pointed out that the ground 
for dismissal was not sustainable in law, 
but they held that the plaintiff, by asser- 
tion of his right to separate, effected a 
separation of his status, whether a judgment 
followed on the plaint or not. In Girja 
Bai v. Sadashiv Dhundiraj (2) their Lord- 
ships observed that the condust of the 
plaintif in indicating, by a notice in a 
registered letter, his intention to separate 
himself and enjoy his share in severalty, 
coupled’ with a suit for. partition, was as 
unequivocal and clearly expressed an in- 
tention as could be made, and that it 
amounted to a separation with all its legal 
eongequences. In that case their Lordships 
also observed: ` 

“Once the decision of separation has been un- 
equivocally expressed and clearly intimated to his 
co-sharers, the plaintiff's right to obtain and pos- 
sess the share, to which he admittedly has a title 
is unimpeachable; and neither the co-sharers can 
question ıt nor can the Oourt examine the plain- 


tiff's conscience. to find out whether his reasons 
for separation were well-founded or sufficient.” 


In an earlier decision, however, namely .- 


D WLM TA 75; 8 WR 1,1 Suth. 657; 2 Bar. 918 


). 

(2) 43 O 1031; 37 Ind. Oas 321; A IR1916P O 
104; 43 1 A 151; 18 N L R113; 20.0 W N 1085; 14 
AL J 822,20M LT 78; (1916) 2M WN 65: 18 Bom. 
L R621: 4 L W114; 840 LJ 207; 81M U3 455(P O 

(3) 39 A ‘496, “40 Ind. Oas. 2886; A I R 1917 Pi 
39; 44 I A 139: 15A LJ 581; 3PL W 57;210 W 


ALJ 57; 25 Pom L.R1;37 0 
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in Kedar Nath v. Ratan Singh (5) it was 
held by the Judicial Committee of the 
Privy Council in a case in which a member 
of the joint Hindu family had filed a plaint 
Claiming partition and then had withdrawn 
the plaint, that severance of joint status 
. was not effected. That decision was cited 
by the Board in the more recent case in 
Palani Ammal v. Muthuvenkatachala Monia- 
‘gar (6) where it was held that mere filing 
of a plaint is not evidence of separation 
although it affords evidence that an inten- 
tion to separate had been entertained. The 
argument of the appellants in this case 
arises, it seems to me, from a tendency to 
view proncuncements of their Lordships of 
the Judicial Committee as enactments of 
the Legislature. The Courts in India are 
bound by the decisions of the Privy 
Council on questions of Jaw and no Court 
in this country would ever entertain an 
argument that a view of the law expressed 
by the Privy Oouncil should not be strictly 
followed. It has to be remembered, how- 
ever, that whereas the Judicial Committee 
of the Privy Council are not bound by find- 
ings of fact and are not confined tocon- 
sidering questions of law, this Oourt, in 
dealing with second appeals under s. 100, 
Civil Procedure Code, is confined strictly 
to questions of law and is bound to accept 
-the lower Courts finding of fact. The 
finding of the facts has been entrusted to 
-the Subordinate Courts and this.Court in 
second appeal has no power to interfere with 
those findings. in 
Their -Lordships-of the Privy Oouncil 
themselves have on various occasions 
pointed out this limitation on the power of 
the High Courts in second appeals. In one 
-of their recent pronouncements, namely 
Secretary of State v. Rameswaram Devas- 
ihanam (7) they stated that under s. 100, 
Civil Procedure Oode, the High Court has 
no jurisdiciion to reverse the findings of 
fact arrived at by the lower Appellate Court 
however erroneous, unless they are vitiated 
“by some error of law. Now the law which 


(5) 87 I A 161; 7 Ind Oas. 648 33 A 415; 130 
O 332; 14 OWN 985; (1910) M W N 311:8ML T 
193; 12 OL J 225; 12 Bom, L R 656; 20 ML J 900 


(P Ò). 

(6) 521 A 83; 87 Ind. Oas. 333: A IR 1925 P O 
49; 48 M254; 48 M LJ 83: 6 PLT 133; 2 LW 
439; (1925) M W N 330; 3 Pat LR 126; 87 Bom. 

735; 29 0 W N 846; 234 LJ 746;L R 6AP 
143 (PO. 

(7) 16 PL T7; 148 Ind. Oas., 778; A I R 1934 P 
113; 61 IA 163; 57 M652: 6 RPO 134; 1934 0 L 
487; 1934 a LR531; (1934) M WN 438; 66 M L 
505; 39L W 613; 11 OW N 775; 380 W N 533; 
69 O LJ 262, 306P UR 93;36 Bom. L R539 (P O). 
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we are administering in the present appeal 
is the Hindu Law, and it is not disputed 
that according to the Hindu Law the expres- 
sion of an intention to separate effects 
severance of the joint status; but that 
expression of intention has to be proved in 
a Court of justice by evidence. The evidence 
may consist of 4 notice, as in Girja Bat's 
case (2) or of the filing of a plaint claiming 
partition asin Kawal Nain's case (3) or it 
may take some other form; but it is no 
more than the evidence of intention to 
separate. All that their Lordships of the 


-Judicial Committee have said with regard 


to this question is that the filing of a plaint 
may be considered as unambiguous evi- 
dence of an intention to separate. Their 
Lordships, in dealing with the question of 
fact -whether there has been a separation 


‘or not, may be prepared (as in some cases 


they have been) to regard the filing of a 
suit for partition as such conclusive proof 
of the intention to separate that it is not 
necessary to consider other circumstances. 
It is impossible to conceive that their Lord- 
ships intended anything more than that. 


The argument of the learned Advocate 
for the appellants really amounts to this: 
although the Hindu Liaw requires an un- 
equivocal expression of an intention to 
separate in order to effect a severance in 
joint status, the Privy Council have amend- 
ed the law by stating that separation may 
‘be effected by filing a suit for partition. 
This would be legislating and nota mere 
explanation of what the lewis. The inten- 
tion which the Hindu Law requires may in 
appropriate cases be evidenced by the filing 
of a plaint from which it may be inferred 
that there was an intention to separate. 
The decision in Kedar Nath v. Ratan Singh 
(5) supports that view and, as I have al- 
ready indicated, that case has been followed 
in the more recent case in Palani Ammal 
v, Muthuvenkatachaia Moniagar (6). The 
question raised in this second appeal there- 


-fore is concluded by the finding of fact 


of the lower Appellate Court. It is clear 
that the lower Appellate Court, in the 
circumstances of the case, was not prepared 
to look upon the filing of the plaint by 
Gobind Saran as a clear indication of his 
intention to separate from his brother and 
nephew. It may be thatif we were dealing 
with this case as a Court of fact, we might 


“have taken a different view of that evidence: 


but ‘as our powers in second appeal do 
mot enable us to disregard the, finding of 
‘fact of the Appellate Oourt, we must accept 
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.it. The result is that this second appeal 
fails and must be dismissed with costs. 
Varma, J.—I agree. 
D, z Appeal dismissed. 


RANGOON HIGH COURT 
Insolvency Case No. 4 of 1937 
June 14, 1937 
Beaunp, J. 
' In the matter of AVIET STEPHENS, 
INSOLVENT 
Transfer of Property Act (IV of 1882), ss. 3,130 
(1)—Ltability to become duein future from unascer- 
tained person and arising out of relationship not 
yet in existence—Whether “debt” within meaning of 
8. Sands 130Q)—Efect of s. 130 (1)—Ssction clothes 
‘transferee with right tosue for debt in his own name 
without notice to debtor—'Hy pothecation" or “charge,” 
whether transfer for purposes of s, 130 (1)—Riy 
under 8, 1430 (1) and right conferr 8. 52 (2) 190), 
Presidency Towns Insolvency Act (III of 1909)— 
‘Destinetion—Mortgage of book debts — Appropriate 
way to end reputed ownership — Assignee taking 
possession of mortgaged property—Posting of notices 
on Se a ena of transferor--No despatch 
of express notice to debtors—Book debts outstanding 
on date of commencement of insolvency held available 
for creditors of insolvent. 
facte, a liability to arise in the future on 
„the part of an unknown person out of a relationship, 
contractual or otherwise, which does not yot exist, 
cannot, on any ordinary use of language, be deserib- 
ed asa “debt ': still less can it. be describedas an 
“existing” debt. Neither can it be “accruing” or 
, conditional” and, it cannot be “contingent”. A 
contingency is something that may happen in future 
which affects a present relationship. For instance, a 
contingent interest, such as a contingent life-interest, 
presupposes an existing interest which may or may 
not develop into an interest in possession. The 
interest is there all the tims. It is even saleable as 
such. When a. 3, Transfer of Property Act, refers to 
„an “existing” debt, it intends thereby to exclude a 
debt which does not yet exist at all, To hold other- 
wise would involve reading into the definition the 
‘antithesis of each of the words used and expanding 
it to read “existing or non-existing’, accruing or 
“immediate, conditional or unconditional, contingent 
or certain. [p, 788, col. 2; p. 789, col, Lj 
_ The effect of s. 130 (1), Transfer of Property Act, is 
in the cases which it covers to confer wijhout notice 
to the debtor a legal title on the transferee as opposed 
:to an equitable title only. But it cannot be too 


. strongly emphasized that iis purpose and effect is mere- _ 


ly to confer a title and to enable the assignee to aue in 
his own name and has nothing to do with possession, 
It is merely designed to cizcumvent the necessity 
for notice to be given to the debtor before the assignee 
Bues him, [p. 7¥0, coL 1.) 

A mere “bypothecation” or “charge” amounts to 
& “transfer” forthe purpose of gs. 130 (1), Transfer of 
Property Act. The definition of “transfer of pro- 
perty” contamed in s. 6 does not, affect the 
‘question, as that is a definition of the composite 
phrase “transier of property” for the purpose only of 
those sections of the Act which immediately succead 
ıt m which those particular words frequently 

‘oceur, |P 787, col. 2 
_ The expregs right of the assignee to sue a debtor 
in his own name conferred by s.130 (1), Transfer of 
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Property Act, and the “possession, order or dis- 
position” giving rise to a condition of “reputed 


` ownership" under s 52:2) (ci, Fresidency Towns In- 


solvency Act, are two entirely separate and distinct 
things It may very well be that so far as the 
aasignee's right to sue is concerned, it*is complete 
and yet there may be left with the assignor such an 
appearance of continued or reputed ownership as to 
arope the order and disposition clause. [p. 780, 
col, 2. 

The only appropriate way to put an end tothe 
aasignor's reputed ownership of book debts that is re- 
cognized ia forthe assignee to give netice to the 
debtors. If he does not do so, he prima facie leaves 
them—and voluntarily leaves them—in the order and 
disposition and reputed ownership of the assignor. 
In view of the fact that he might at any time since the 
commencement of the security by giving notice have 
terminated his consent to the insolvent'’s reputed 
ownership, it is not open to him if he waits until 
the very last moment to say that he has had no time 
to doit. [p. 794, col. 2.] 

A person mortgaged in 1931 hisbook debts. On 
January 5, 1937 the asgignee took possession of the 
transferor’s property under the charge. Notices to 
that effect were posted at the entrances. But no 
express notice of the charge was sent to the debtors, 
On the next day of the assignees taking possession 
the transferor applied and got himself adjudicated 
insolvent : 

Held, that the acts of the assignees could not be 
taken to constitute notice to debtors who may, indeed 
be in any part of the world. The reputed ownership 
of the insolvent did not therefore end. Oonsequently 
the book debts outstanding at the date of the com- 

mencement of the insolvency were the property of the 
insolvent divisible among his creditors, [p. 798, 
cols. 1 & 2.] i 

[English cage-law discussed]. 

Messrs. Hartnell, Paget and Focur, for 


the Official Assignee. 


Messrg. Clark and Surridge, for Messrs, 
Balthazar & Son. 

Judgment.—The only simple thing 
about this case’ is ita facts. A certain 


Mr. Aviet Stephens was at all material 


times the lessee of an establishment known 


as the “Silver Grill” at which he carried 


on the business of a modern restaurant. 
Mr. Stephens had a current account with 
Messrs. Balthazar & Son, Ltd.. bankers of 
Rangoon whom I shall hereafter call “the 
Bank.” In March 1931, Mr. Stephens 
executed a document whereby he charged 
in favour of the Bank the whole of the 
stock-in-trade, furniture, fittings,and goods 
and chattels relating to his business at the 
“Silver Grill,” together with all his “book 
debts, present and future, for the time 
being due and owing” tohim in connec- 
tion with his said business, with the repay- 
‘ment to the Bank on demand of any 
balance outstanding on his current ac- 
count. On or at some date prior to 
January 5, 1937,the Bank closed Mr. Step- 
hens’s account’and default was therefore 
made by him in payment of the amount 
due to the Bank. Though it is not, I 
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think, anywhere so admitted in the plead- 
ings, | must take it that that was so, as 
the whole matter has, without contradic- 
tion from either party, been argued upon 
the footing that when the Bank “went 
into possession” on “January 5, 1937, 
under cl. 9 of the instrument of charge, 
the charge had become fixed and the 
Bank's power of entry had arisen under 
that clause. It is not alleged that any 


.Power of attorney was ever executed by 


Mr. Stephens under cl. 11 of the charge. 
On the afternoon of January 5, 1937, the 
‘Bank exercised its right of taking possession 
undercl. 9 of the instrument of charge. 
It is important to observe what steps the 
Bank actually took and there being no 
dispute in this respect, I shull set them 
out briefly. On January 5, at 3 P. M. 
the Bank by its servants took physical 
possession of the premises and posted 
notice at each entrance bearing the words 
“Balthazar & Son, Ltd., mortgsgees in 
possession.” The Bank's assistants were 
forthwith placed in charge of the premises. 
On January 7, 1937, Mr. Stephens was 
adjudged insolvent upon his own petition 
presented on the previous day. In this 
case therefore the insolvency “commenced” 
with the presentation by Mr. Stephens of 
his own petition on January 6, 1937. 
The: Bank proceeded to ascertain from the 
books what the outstanding debts were 
and from January 6 onwards, started to 
send bills out in the name of the Silver 
Grill; They were some 340 in number. 
It was not until January 12, that the 
Bank acquired a rubber stamp, “Baltha- 
zar & Son, Ltd., mortgagees in posseé- 
sion, which was used upon all bills sent 
out on and after that date. In addition 
to that itappears from para. 7 of the res- 
pondent’s particulars dated May 8, that 
Specific notice of the fact that the book 
debts were charged to the Bank was given 
to all debtors resident outside Rangoon 
and to certain debtors resident in Rangoon 
on or after January 8. ‘The upshot 
therefore is that, though the Bank seems 
to have lost no time in sending out the 
bills, no express notice was given until 
after the date of the commencement of 


“the insolvency to any individual debtor 


of the fact that the debts were charged to 
the Bank. By January 30, 1937, how- 
ever, all the debtors, except 30 whose 
addresses were unknown, had received ex- 
press notice of the ch&rge from the 
Bank. 

` Those constitute the whole of the essen- 
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tial facts -and upon them the Official 
Assignee claims thatthe whole of the book 
debts outstanding, on January 6, 1937, 
vested in him as property divisible amongst 
the insolvent’s creditors. On the other 
hand, the Bank claims to assert a charge 
over these book debts in priority to the 
rights of the unsecured creditors. The 
questions involved are both ‘important and 
difficult and upon many of them there 
appears to be a complete absence of 
authority in India or Burma. The first 
question I haveto consider is whether the 
instrument of charge of March 31, 1931, falls 
within s. 130 (1), Transfer of Property Act, 
1882, as amended, for, upon the answer to 
that question certain consequences may de: 
pend. The question is whether a mere “hypo- 
thecation” or “charge” of book debts which 
do not exist at the time of the charge but 
are to arise in future constitutes a “transfer 
of an actionable claim” within the mean- 
The section is in these 
“words : 


“The transfer of an actionable claim whether 
with or without consideration shall be effected 
only by the execution of an instrument in writing 
signed by the transferor or his duly authorized 
agent, and shall ba complete and effectual upon 
the exeoution of such instrttment and thereupon 
all the rights and remedies of the transferor 
whether by way of damages or otherwise, shall 
vest in the t ee, whether euch notice of 
the transfer as is hereinafter provided be given 
or not: 
Provided that every dealing with the debt or 
other actionable claim by the debtér or other 
, Írom or against whom the transferor would, 
bat for such instrument of transfer as aforesaid, 
have been entitled to recover or enforce such debt 
or other actionable claim, shall- (save where the 
debtor or other person is a party to the transfer or 
has raceived express notice thereof as hereinafter 
provided) be valid as against such transfer.” 


L entertain no doubt that a mere 
“hypothecation” or “ charge” amounts to 
a “transfer” for the purpose of s. 130 (1). 
The defmition of “transfer of property” 
contained in s. 5, Transfer of Property Act, 
1882, does not, [ think, affect the question 
as that is a detinition of the composite phrase 
“transfer of property" for the purpose only 


-of those sections of the Act which imme- 


diately succeed it in Which those particular 
words frequently occur. I think that quite 
obviously the word “transfer” is used in 
s. 130 (1) of the Act in the same wide 
sense as that which is attributed to the 
word “convey” by the deanition to be 
found in s. 205 (1) (tt) of the Law of Pro- 
perty Act, 1925. Andthere is a substantial 
authority in India for so exjending its 
meaning : see Ardesir Bejonji Surti v. Sirdar 
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Ali Khan (1), at p. 627*, Ramazami Pillai 
v. Muthu Chetty (2) and Muthukrishna Aiyar 
v. Veraraghava Iyer 3), at p. 2997. Had 
there remained any doubtin my mind as 
to this, that doubt would have been dise 
‘pelled by the words of Lord Moulton in 
Mulraj Khatan v. Vishwanath (4), where 
he expressly dealt with the question by 
-BAying : 

“In the present case the respondent bases his 
claim on a deposit of the policy and not under 
a wrilten transfer, and claims that this creates a 
charge on the policy. The section, t. e. s. 130, 
Transfer of Property Act, specifically enacts that 
such a proceeding shall not have any ‘such effect ; 
such achargecan only be created by a written 
document, It follows that the respondents acquired no 


right whatever to the policy or its proceeds by reason 
of the deposit.” 


And the comment made upon that pas- 
‘sage by Sir George Rankin in Imperial 
‘Bank of India v. Bengal National Bank, 
‘Ltd. (5), at p. 1474 is: 

‘“Thus, the Board rejected the respondent's con- 
‘tention that 8. 130, as:amerded in 1900, referred 


to the transfer of absolute rights and not to the 
creation of a mere charge,” 


In my judgment, therefore," a mere 
“hypothecaticn” or “charge” is a “transfer” 
‘for the purpose of s. 130 (1), Transfer of 
‘Property Act, 1882, as amended. But the 
‘more difficult yuestion, and one upon which 
there seemstobe a complete ` absence of 
-authority in India or Burma, is whether a 
‘debt which is in every sense a future debt 
‘can constitute an “actionable claim” for the 
“purpose of-the section. The sense in which 
‘the ‘words “future debt" are used in the 
‘instrument of charge of March 31, 1931, is 
not merely that:of debitum in praesenti sol- 
-vendum in futuro, but must include debts 
to become due from potential customers 
who are not yet ascertained or ascertain- 
able and with whom no present relation- 
‘ship exists giving rise to any possibility 
of any future liability. The question is 
whether such a debt can be said’to consti- 
tute any “actionable claim,” against a class 
of persons who, as debtors, do not exist. 


(1) 33 B 610; 4 Ind. Oas, 804; 10 Bom. LR 1146. 
D 34 M 53; 5 Ind. Cas. 834; 7 M LT 125; (1910)M 

(3) 38 M 297; 21 Ind. Oas. 316; A IR 1915 Mad. 1031; 
25M LJ 356(F B). 

(4) 37 B 198; 17 {nd Oas. 627; 40 I A 24; 15 Bom. L 
` R 9; (1912) MW N 1247; 12M L T 653; LIAL JT: 
34 M LJ 66, 17 O W N 209; 17 O L J 162 (PO). 

si 58 O 136; 131 Ind. Oas 659; A I R 1931 Cal. 

530 L J 269, 34 OW N 605; Ind. Rul, (1931) Oal, 
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Had s. 130 (1), Transfer of Property Act 
stood alcne, I think that its own terms would e 
have been strong enough to point irresistib- 
ly toa construction of the words ‘aetionable 
claim” in the sense of an existing claim in 
the sense that the relationsnip upon which 
it rests must already exist For, it appears 
to contemplate the immediate vesting in 
the transferee of “all the rights and 
remedies of the transferor.” Obviously no 
immediate right or remedy can “ there- 
upon ° rest in a transferee in a Case in 
which no Jiability, certain or contingent 
exists. And I should for that reason have 
been disposed to construe s 130 (1), had 
it stood alone, in a restricted sense. 
But the real difficulty is created by the 
definition of “actionable claim * which 
is contained in s. 3 of the Act. . That 
definition is : 

“Actionable claim means a claim to any debt 
other than a debt secured by mortgage of immova- 


ble property or by hppothecation or pledge of 
movable property, or to any beneficial interest in 


immovable property in the ssession, either 
actual or constructive, of the claimant, which the 
Civil Oourts recognize as affording grounds for 


relief, whether such debt or beneficial interest be 
existent, accruing, conditional or contingent." 


It is, to my mind, the word “existent” 
which for the present purpose is the signi- 
ficant word. It hasto be noticed that the 
four words in question qualify not the 
claim but “the debt or beneficial interest”. 
There are four classes of “debts described: 
existing debts, accruing debts, conditional 
debts and contingent debts. A debt, the 


‘relationship giving rise to which does not 


yet exist, is clearly not a contingent debt. 
It appears to me that I must treat these 
four classes as the only classes of debt 
that the definition intends to embrace. 
Prima facte, a liability to arise in the future 
on the part of an unknown person out 
of a relationship, contractual or otherwise, 
which does not yet exist, cannot, on any 
ordinary use of language, be described as a 
“debt”; still less can it be described as 
an “existing” debt. Neither can it be 
“accruing” or “conditional” and, in my 
View, it cannot be “contingent”. A contin- 
gency is something that may happen in 
{future which affects a present relationship. 
For instance, a contingent interest, such 
as a contingent life-interest presupposes 
an existing interest which may or may not 
develop into an interest in possession. The 
interest is theye all the time. It is even 
saleable as such. It seems to me that when 
s. 3, Transfer of Property Act, refers to an 


: “existing” debt, it intends thereby toexclude 
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a debt which does not yet exist atall. To 
hold otherwise would, I think, involve read- 
ing into the definition the antithesis of each 
of the wirds used and expanding it to read 
“existing or non-existing’, accruing or 
immediate, conditional or unconditional, con- 
tingent or certain. That in my view does 
too much violence to the language. More- 
over, as I have already pointed out, s. 130 


(1) in its terms appears to point to an 


immediate interest of soma sort passing. 
And that while it is in every way appro- 
priate to an accruing, conditional or con- 
tingent debt, it cannot be reconciled with a 


debt which does not exist at all. In the. 


three first cases an interest already exists 
which may or may not become a present 
debt. It would for instance in such cases 
be proved for as a debt under s. 46 (3), 
Presidency Towns Insolvency Act. But a 
non-existent debt in the sense of a liabi- 
lity to become due in future from an un- 
ascertained person and to arise out of a 
relationship not yet established obviously 
imports no present interest at all and is 
not easy to fit into the intention of s. 130 
(1) of the Act. It may be quite true that 
apart from the Transfer of Property Act 
a non-existent debt may be capable of a 
present assignment. Indeed it has in 
England been held over and over again 
that it can. To take for instance one case 
only; Lord Watson ia the well-known case 
in Tatlby v. Oficial Receiver (6) at p. 533* 
Bays: 

“Ok oges in action do not come within the scope 
of the Billa of Bale Acts, and though not yet exist- 


I respectfully agree. And 
I should also agree that as has been 
argued before me, a floating charge creates 
a present security. Of that there can be 
no doubt. Bat what I have to consider 
here is not whether a non-existent debt 
is capable of assignment in general or 
whether in general a charge is capable of 
being presently created over it, but whe- 
ther itis capable of assignment under the 
particular terms of s. 130 (1), Transfer of 
Property Act, so as to bring it within that 
section, and for that purpose I have to con- 
strue the expression “actionable claim” not 
in the light of the English authorites, but 
according to the strict and technical defni- 
tion that the Act itself has provided. It is 
merely confusing to eay that a charge upon 
future non-existent debts is one which 

(6) (1888) 13 A O 523; 58 L J Q B 75; 60 LT 163; 
87 W R513, 
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creates a present security in the sense 
that it will attach if and when those 
debts arise.. Of course it-is. The point 
which I am considering now, however, 19 
only whether such a charge when created 
is of that particular kind that is described 
in s. 130 (1) by the words “transfer of an 
actionale claim”. In my judgment, there- 
fore, a claim to a debt which does not: 
exist at the date of the transfer—in the- 
sense that there is no ascertainable debtor 
and no present relationship out of which 
a debt will cr may mature—is not, capable 
of being the subject of a transfer under 
s. 130 (1), Transfer of Property Act, 1882, 
as amended in 1900. 

L have so far, I fear, merely touched 
upon the outlying difficulties that this 
cage involves. Before going further itis 
necessary t6 see what is really the mate- 
reality of the effect of s. 130 (1), Transfer - 
of Property Act, upon the facts of this case. 
There is no doubt that in India and in 
Burma a thing in action, e. g. a debt, if it 
falls outside: s. 130 (1), Transfer of Property 
Act, is as much transferable in equity as it 
is so transferable in England. That is I 
think accepted on both sides and indeed it 
does not permit of argument. So far as a 
transfer of such a chose in yaction in equity 
in Burma is concerned, no question of g. 130. 
(1) can ex hypothesi arise. And in that. 
ease the. English authorities which clearly 
recognize over and over again an assignment 
of a debt not yet existing are relevant. It 
is as I think of the utmost importance to 
appreciate that 8. 130 (1), Transfer of Prop- 
erty Act, does no more than to clotne the 
transferee with the right to sue for the 
debt in his own name without the neces- 
sity of giving notice to the debtor as is 
necessary in England in the case of an 
equitable assignment of a chose in action 
under 8. 25, Judicature Act, 1872, now s. 136, 
Law of Property Act, 1925, or in India and 
Burma in the case of a chose in action or 
actionable claim which falis outside s 130 
(1), Transfer of Property Act. In both the 
iwo last-mentioned cases, the assignment 
ia an assignment in equity and as such 
requires notice to vest in the assignee the 
power to sue the debtor in his own name 
without joining the original creditor in the 
action or suit. The effect of s. 130 (1), 
Transfer of Property Act, is to create a. 
position in India or Burma which is 
unique as regards those actionable claims 
which fall within it in that in the case of 
assignments which are within the section, 
the necessity for notice to the debtor or 
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other person subject to the actionable 
claim is discarded. It is misleading to 
talk in this country of legal and equiable 
titles. But if I may do so for once, the 
effect of s. 130 (1) is in the cases which it 
covers to confer without notice to the debtor 
a legal title on the transferee as opposed 
to an equitable title only. But it cannot 
be too strongly emphasized at this stage 
that its purpose and effect is merely to 
confer a title and to enable the assignee 
to sue in his own name and has nothing to 
do with pessession. It is merely designed 
to circumvent the necessity for notice to 
be given to the debtor before the ‘assignee 
sues him, as is still required in England. 

While dealing with s. 130, I desire also 
to point ont that the Proviso which, while 
it does not expressly enable the transferor 
to give a good discharge, nevertheless 
protects the debtor in the case of his 

aying the debt to the transferor before 

e has received express notice of the trange 
fer. The notice must be express notice. 
Mr. Clark who has- argued this case on 
behalf of the Bank has first argued, as 
I have said, that the charge upon the non- 
existent debts covered by the floating 
charge ccntained.in the instrument of 
March 31, 1931, is within s. 130 (1), 
Transfer of Property Act. I have already 
decided that they are not, But I propose 
for the moment to assume that I am wrong 
on that point. In that case it is urged that 
being within s. 130 (1) all questions of 
their falling within the order and disposi- 
tion clause—Ol. 52 (2) (1) of the Rangocn In- 
solvency Act—is automatically precluded. 
In deference to the arguments addressed 
tome, I will deal with that point though 
strictly it does not arise in view of the 
opinion I have already expressed that 
s. 130 (1) does not apply. Section 52, Ran- 
goon Insolvency Act, 1909, is the section 
which describes what the property’ of the 
insolvent divisible amongst his creditors 
does not comprise. It comprises ‘inter alia) 

.- (0) all goods being at the commencement 
of the insolv in the possession, order or dis- 

sition of the ingolvent in his trade or business 

y the consent and permission of the true owner 
node anol circumstances that he is the reputed owner 

ƏreorT. 3 ; 

Provided that things in action other than debts 
due or growing due to the insolvent in the course 
of his trade or business shall not be deemed goods 
within the meaning of cl. (¢).” 

That business book debts are “goods” of 
the insolvent “in his trade or business" is 
quite clear, Now what Mr. Olark says is that 
if s. 130 (1), Transfer of Property Act, 1882, 
applies and being applied operates to Vest 
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in the assignee the right tosue for the book 


debts in his own name, with no necessity ẹ 


for that purpose to give any notice to 
the debtor, then there is no room left for the 
operation of the “order and disposition 

secticn of the Rangoon Insolvency Act. 
I don't agree with this contention. The 
express right of the assignee to sue a debtor 
in his own name conferred by s. 130 (1), 
Transfer of Property Act, and the “posses- 
sion, order cr disposition” giving rise toa 
condition of “reputed ownership” under s. 52 
(2) (e1, Presidency Towns Insolvency Act, 
are, in my judgment, two entirely separate 
and distinct things. It may very well be 
that so far as the assignee’s right to sue is 
concerned, it is complete and yet there 
may be, as it seems to me, left with the 
assignor such an appearance of continued 
or reputed ownership as to invoke the order 
and disposition clause. This question can- 
not, of course, arise under English Law as 
it so happens that the title to sue connot- 
become complete without notice and once 
notice is given there can be no question 
but that the order and disposition clause 
ceases to apply. It is quite clear that the 
giving of rotice to the debtor is the only 
recognized way of putting an end to the 
reputed ownership of the transferor. It 
is only in India and Burma where a right 
to sue under s. 130 (1), Transfer of Property 
Act, where it applies, can be obtained 
without giving notice, that this question can 
arise. Letmetakea simple case of a man 
who on entering his employment makes a 
deposit with his employer by way of gua- 
rantee of his good behaviour and gets a 
receipt for that deposit- The right to reco- 
ver that deposit is an actionable claim and 
assignable under s. 130 (1). Let us sup- 
pose it issoassigned. The assignee gets 
the right when the time comes to sue for 
the deposit in his own name without giving 
any notice tothe employer. Yet if the as- 
signee leaves the receipt in the hands of 
the employee, the latter may have every 
appearance of the ownership end disposi- 
tion of the deposit. I give that merely as 
an illustration of the difference between 
the “right to sue” conferred by B. 1.0 (1), 
Transferof Property Act, and the “‘posses- 
sion, order or dispcsition” of s. 52 (2), Ran- 
goon Towns Insolvency Act. It seems to 
me to be not impossible that an appearance 
of ‘‘possessicn, order or disposition may 
very well—theoretically at least—-re main 
long after the title of the original creditor 


_ has been transferred. 


For these reasons; even if I. had thought 
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that the non-existent debts which are cov- 
, cred by the instrument of charge dated 
March 31, 1931, were within the meaning 
of “actjonable claim” under s. 130 (1), 
Transfer of Property Act, 1882, I should 
still have held that they were not, for that 
reason alone, incapable in law of being in 
the ‘possession, order or disposition’ of 
the insolvent That brings me to the third 
point in this case. And insome ways it is 
most difficult of all because it involves, 
When understood, a painful conflict of opin- 
‘on between two eminent lawyers. Mr. 
Paget says: and Mr. Olark accepts it—and 
Indeed, there can be no doubt—that, if 
8. 130 (1), Transfer of Property Act, 1882, 
does not apply to this case, then no notice 
aving in fact been given to the several book 
debtors of the insolvent’s business at the 
date of the commencement of the insolvency 
the book debts as at that moment were in 
the “possession, order or disposition” of 
the insolvent. That is concedad. 

It has been established by a long line of 
English authorities that in the cage of an 
equitable assignment of book debts, the 
only way of putting an end to the “posses- 
Sion, order or disposition” of the bankrupt 
is by giving or attempting to give notice 
to the debtors and that until then they 
remain in his order and disposition. I do 
hot, of course, overlook that anders. 25 of 
the Judicature Act it so happens that the 
same notice is the means of completing the 
assignees right tu sue the debtor. That 
was the foundation of the argument of Mr. 
Olark which I have rejected that the ques- 
tion “right to sue” and “order and disposi- 
tion are really one and the same thing. 
However that may be, it is too firmly estab- 
lished to be doubted now that notice is 
necessary under English Lawto put an 
end to “the order and disposition” of the 
bankrupt and, upon the footing that s. 130 
(1), Transfer of Property Act, 1882, does not 
apply, that is accepted here by both parties, 
The real difficulty arose from the words 

by the consent cf the true owner”. I am 
not concerned for the moment, with whe- 
thera charge isa “trae owner". But the 
point taken by Mr. Clark is this.’ He ad- 
mits that, if my decision on either of the 
last two points is right the book debts were 
“in the possession, order or disposition” of 
the insolvent. But he says that by the 
steps the Bank had taken, it had done every- 
thing in its power to put an end to its own 
| consent and permission" &nd that, accord- 
ingly, the order and disposition section of 
the Rangoon Insolvency Act had ceased to 
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operate on the book debts at the moment 
the insolvency commenced. He points 
particularly to his having taken physical 
possession of the premises on the afternoon 
of January 5, and to his having put notices 
up at their doors to the effect that the Bank 
Was in possession as mortgagee. No reason- 
able man he says who saw that would doubt 
that the Bank's consent to any further 
order and disposition by Mr. Stephens of 
his own book debts had ceased. There may 
be force in that contention. But before 
reaching it, I have to determine—and this 
as it seems tome is the crux of the matter 
--whether there is or is not, in India a rule 
~it may be an arbitrary rule—that the 
consent and permission of the true owner 
of book debts to the continued order and 
disposition gf them by the insolvent must 
and can only be withdrawn by the process 
of giving, or at any rate of attempting to 
give notice of the assignment to the 
debtors. ; | 

So far as the English authorities go— 
and they are the only authorities which 
exist forthis purpose—itis I think true to 
say that over along period of time it has 
been thought that until such a notice has 
been given or been attempted to be given, 
book debts remain not only in order and 
disposition of the bankrupt, but in his 
order and disposition with the consent and 
permission of the true owner. Bovill, O. J. 
in Cooke v. Hemming (7), at pp. 344 and 
345* referred with approval to the well- 
known passage from Lord Justice Turner's 
judgment in Bartlett v. Bartlett (8), at 
p. 1407 in which he said : 

“Looking at the question upon principle, what is 
the object of the enactment ? Olearly to prevent credit 
being obtained by an apparent ownership assumed 
with the consent and permission of the true owner, 
To confine the enactment to cases in which there ig 
& visible ownership would beto subvert decisions 
without end upon the object nor would it be con- 
sistent with the object of the enactment for credit 
may be got'as readily upon prcperty in which there 
is not, as upon property in which there is, a visible 
ownership. Considering then the enactment to 
extend to personal chattels in which there is no 
visible ownership, when (to adopt the language of 
the etntute) 1s a bankrupt to be said with the wusent 
and permission of the trae owner to have hed in his 
possession oder or disposition goods and chattels ot 
this description, whereof he was the reputed owner 
or whereof he has taken upon himself the sale, alter- 


ation or disposition as owner? How is the true 
owner to prevent the reputed ownership? How 


(7) (18638) 30 P 334; 37L J OP 179, 18 L T 777; 16 
W KR 903 


(8) (1857) 1De. G & J 127; 26 LJ Oh. 557; 3 dur, 
(N z 705;5 W R 641. 
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can it be prevented otherwise than by notice to the 
person who is under liability in respect of the 
chattels ? The law has asid this isthe mode of 
preventing reputed ownership asto debts: and, is 
there to be one law astodebts and another as to 
legacies ? The plain object of the statute is that 
the trueowner shall not permit the order and dis- 
position to remain with the bankrupt; snd if he 
does not take the steps which are necessary to pre- 
vent it, surely he must be taken to permit it.” 

Long before this date it appears to have 
been recognized in England that the one 
way of withdrawing “consent” to the order 
and disposition of the transferor was by 
giving notice to the debtor, because until 
that notfce was given the debts remained 
capable of being discharged by the original 
creditor. Againin Tailby v. Official Re- 
ceiver (6), at p 534* the rule is stated 
brosdly by Lord Watson. He says: 

“In the case of book debts as inthe case of choses 
in action generally, intimation of éhe assignes’s 
right must be made to the debtor or obligee in 
order to make it complete. That is the only pos- 
session which he can attain so long asthe debt is 
unpaid and issufficient to take it out of the order 
and disposition of the assignor. In this case the 
appellant's right if otherwise valid, was, in any 
question, with the respondent, duly perfected by 
his notice to Wilson Brothers & Co., before Izon 
became a bankrupt.” 

In In re Goetz Jones & Co. Hx parte The 
Trustee (9) A. L. Smith, L. J. makes the 
gegersl observation that : 

“Tt ia not disputed that absence of notice to a 
debtor by the assignee of a debt leaves debt within 


the order and disposition and reputed ownership 
section of the Bankraptey Act.” 


Itistrue that 1 am now dealing with 
“consent” and not “order and disposition”. 
But that passage must imply the view that 
being within the order and disposition 
clause until such notice is given, there is 
a voluntary and permissive leaving of the 
gocds inthe assignor’s order and disposi- 
tion. It is not altogether easy—and indeed 
Iam not surethatit is not a mistake to 
try—to sever the question of order and 
disposition from that of consent because 
so long as aman refrains from doing that 
which is necessary to put an end tothe order 
or disposition of the insolvent, it isimpli- 
cit that that order and disposition continues 
with his “consent”. Jt is suggested in the 
Present case that it would be unreasonable 
and almost impossible, for the Bank to 
have taken steps to give notice to the deb- 
tors earlier I do not follow, why. The 
security was Originally taken in 1931. The 
Bank had power at any moment since then 
to makethe appropriate demand under the 
instrument of charge, tocrystallize the se- 


(9) (1898) 1 QB 787; 67 LJ Q B 577; 78 LT 399; 46 
W R 469; 5Manson- 76:14 T L R397, 
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curity and to give notice to the debtors. - 
For six years it did not do so. Itis very 

material to observe that tte Bank did in 

facl have power al any moment to establish 

its own position without any doubt. It 

even had power to requirea power of at- 

torney. Against this it is contended that if 

the Bank had done soit would inevitably 

have brought the business toa standstill. 

That is quite true. But the answer to that 

appears to me tobe that that is a defect 

which is inherent in any kind of floating 
security. If a person takes this form of 

charge, he takes it with the risk of waiting 

too long before giving, or attempting to 

give, that notice which is necessary to put 

ab end to the reputed ownership of the 

insolvent. Itis a risk inherent in the form 

of security itself. 


I desire now to pass to those cases which 
have introduced a modification in the abso- 
lute and arbitrary rule that notice must 
actually have been received by the debtor 
at the date of the bankruptcy of the 
assignor in order effecually to withdraw 
the assignee’s consent to the order and dis- 
position remaining with him. Those cases 
are: Smith v. Topping (10), Ea parte 
Ward; In re Conston (11) and Belcher v. 
Bellamy (12). They all, in the first place, 
recognize the principle that prima facie 
notice to the debtor is the proper and only 
means to withdraw consent. There is no 
relaxation, whatever of that principle. I 
cannot emphasize that too strongly. But 
they go on to say that if the assignee 
has done all in his power to give that 
notice, then that will suffice, although, 
because either of some accident or through 
shortness of time, the notice does not 
reach the debtor in time before bankruptcy 
intervenes. In Smith v. Topping (10) the 
true owner of goods permitted them to 
remain in the possession of the bankrupt 
until the day before the commencement of 
the bankruptcy. He then demanded them. 
But his demand was refused. This was 
not actually a caseof an assignment of a 
chose in action but of a chattel. The 
principle is, however, the same. It was 
held that he had, before the bankruptcy 
intervened, taken the proper steps and that 
it was not his fault that it had been un- 
successful. Ex parte Ward; In re Conston 

(10) (1833) 5B & Ad. 674;2 Ney. &M 471;3 LIK 
B 47;3110 E R 939. 

(11) (1873) 8 Oh. A144; 43 L J Bk. 17; 2L T303; 
21W R 115 
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(11) was again a case of assignment of 
goods. Here again a demand for delivery 
“of possession was given before the bank- 
ruptcy but was not complied with. Again 
it was held that the proper and appro- 


priate step had been taken and that “con ` 


sent” was thenceforth atan end. Belcher 
v. Bellamy (12) is a case of an assignment 
ofa debt. Here, a letter containing the 
notice was posted by an assignee in Eng- 
land toadebtor in Australia. Before the 
notice reached Australia, the assignor had 
become bankrupt. It. was held that the 
assignee had taken the proper step before 
bankruptey by despatching notice of the 
assignment tothe debtor and that by so 
doing he had withdrawn his consent to the 
continued order and disposition of the bank- 
rupt. In order to understand the real mean- 
ing of these cases, it has to be appreciated 
that in each case the proper step had been 


taken before the bankruptcy commenced. 


but for some reason or other was not 
effectual. 

T now come to the case in Rutter v. 
Everett (13), It has first to be observed that 
this is a decision of Stirling, L. J. and, as 
such, entitled to more than usual respect. 
In this case in 1891 a tobacconist mort- 
gaged (inter alia; his book debts for the 
time being. On May 9, 1893, the mort- 
gagees appointed a Receiver of the entire 
premises and business under the Oonveyanc- 
ing Act, 1881, and the Receiver went into 
possession. On May 16, the tdbacconist 


committed an act of bankruptcy and on 


May 17, the mortgagees commenced an 
action on their mortgage, in which, on 
May 19, the same Receiver was appointed 
by the Court. No notice was ever given to 
the debtors by the mortgagee or by the 
Receiver at any time. It is to be seen, there- 
fore, that in this case the Receiver was first 
appointed on May 9, and the act of bank- 
ruptcy tcok place on May 16. It has to be 
observed, too, that no one had the courage 
to suggest in this case thatthe appoint- 
ment of the Receiver on that date and his 
going into possession of the business pre- 
mises could by itself have served to with- 
draw the consent of the true owner to either 
the book debts or any other chose in action 
remaining in the order and disposition of 
the assignor. It is assumed throughout that 
the proper and normal way Is to give notice 
to the debtor. The importance of this 
case is the statement of principle which 
Stirling, L. J. draws from phe three cases in 

(13) (1895) 2 Oh. 873; 6. L J Oh, 845; 13 R 719; 78 L 
T 82; 44-W R 104;.2 Marson 371.. 
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Smith v. Topping (10), Ex parte Ward 
In re Consent (11) and Belcher v., Bellamy 


(12) which I have already dealt with. 


He says : 


>the conclusion from these authorities appears 
to, bè that although from absence of notice con- 
sent on the part of the true owner to the debt 
remaining in the order and disposition of the 
bankrupt, is prima facte to be inferred, still that 
inference may be rebutted by other facts and will 
bə rebutted if, in the langnage of the Judges of the 
Court of Exchequer, the true owner takes every 
possible step to obtain possession of the debt; 
or if, in the language of Mellish, L. J., the failure 
to obtain possession is not attributable to any 
fault of his own. I may add that tha cases in 
Re Styan (14), Young v: Hope (15), end Brewin v. 


_ Short (16), appear to me to establish that if the 


proper steps are taken while the assignee has no 
notice of any act of bankpuptey, the assignee will 
be entitled to the benefit ° of the protection con- 
ferred by s. 49, Bankruptcy Act, 1883, 

This being my view of thé state of the law, I have 
next toapply tt in tke present case. If the bank- 
ruptey had decurred within a short time after May 
9 or 16, 1893, I should have thought that the doc- 
trines laid down in Smeth v. Topping (10), Hx parte 
Ward; In re Oonston (11), and Belcher v, Bellamy 
(12), applied. In point of fact, however, the receiv- 
ing orderin bankruptcy was not made untill Juns 
16, 1893, a month later than the receivership order. 
Inthe intervalthere was ample timeto give the 
usual notice to the debtors of the bankrupt." 


It is that last paragraph that is relied apon 
by the Bank in this case. It is said that, 
if there had not been that interval bet ween 
the date of the appointment of the Receiver 
on May 9, and the date of the receiv- 
ing order on June 16, the learned Judge 
would have applied the principle in Smith 
v. Topping (10), notwithstanding that no 
attempt to give any notice had been made. 
It is said to beauthority for the proposi- 
tien that both notice and any attempt to 
give notice may be dispensed with if 
circumstances show that the assignee has 
taken other steps to withdraw’ his consent. 
In my view that is not an accurate view of 
what Stirling, L. J. bas said. He nowhere 
says that any other step than the step of 
giving potice will suffice to withdraw the 
assignee’s consent. What he does say is 
that, if .there is no time to take that step, 
then he thought that the principle in 
Smith v. Topping (10), might apply and it 
might in the special circumstances be dis- 
pensed witt. Mr Olark is contending before 
me that the giving of notice to the deb- 
tors may be replaced by the act of going 
into possession and displaying notices at 
the entrance. Hotter v. Hveret (13), is no 
authority for that. All 18 is authority for 

(14) (1841) 2 M D & D 219, 
as (1848) 2 Ex 105; 76 R R 511. 


(1855) El. & BL 237; 24 LJ Q B 297; 1 Jur, 


(N. 8.) 798; 3 W R S14. o 
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is that if thereis not time to take the 
proper step, then in the opinion of Stirling, 
L. J, itis of course obiter, as he eventually 
decided that there had been neglect on the 
part ofthe assignee, it might be dispens- 
ed with altogether. On the contrary, he 
expressly recognizes that the giving of 
notice and no other expedient is the proper 
means of terminating the consent to the 
order and disposition of the bankrupt and 
he expressly rejects any suggestion that 
the appointment of the Receiver was by 
itself sufficient. For he says at p. 882*: 

“I think that neither the appointment on May 9, nor 
the subsequent appointment by the Court was suffi- 
cient to take the debts out of the order and disposi- 
tion tof the bankrupt with the consent and permis- 
sion of the true owner, unless followed within a 
reasonable'time by the appropriate step for obtain- 
i possession of the debts by giving notice to the 
debtor.” h ws 

He expressly recognizes the giving of 
notice ag the appropriate and only sufficient 
step, but he thinks thatin a proper case 
it might be excused where the assignee 
has had no time to do so otherwise than 
by his own neglect. That is the case on 
which the Bank principally relies. And 
I concede that, if Stirling, L. J-’s observa- 
tions there represent the law, then it is 
very apposite to this case. For, in this 
case, the Bank went into possession on 
January 5, and the insolvency commenced 
less than forty-eight hours later. But 
Stirling, L. J's view has been the subject 
of a strong criticism in In re Neale: Ex 
parte the Trustee (17). The facts in this 
case were very Similar to those in Rutter v. 
Everett (13). A Receiver had been appoint- 
ed by the mortgagee on November 29, 
and had remained in possession till 
December 17, without giving notice to the 
debtors. The reason was that certain 
negotiations for a compromise were in 
progress. The actual decision was the same 
as in Rutter v. Everett (13), that there had 
been undue delay in giving notice. Again it 
is never doubted that the proper step is to 
give notice. Inthe course of his judgment 
Horridge, J. reviews the authorities and 
refers to the passage in Stirling, L. J.'s 
judgment which I have set out earlier and 
Orin that cage the assignees of the debts had on 
May 9, 1893, appionted a Receiver and had no notice 
of the actof bankruptcy committed by the assig- 
nor on May 16, until the receiving order was actually 
made which was on June 16, and Stirling, J, in his 
judgment in the passage at p. 881 which begins ‘this 
being my view of the state of the law’, does intimate 


(17)(1914) 2 K B 910; 83 L J K B 1118; 110 L T 988; 
58 8 J 586. 
“age of (1885) 3 Oh, [Hd] 


~ 
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that inasmuch as the assignee had commenced 
pet nee which would, in the ordinary course, 

ave culminated in anoticeto the debtors before 
the act of bankruptcy ifs shorta time had elapsed 
between theappointment of the Receiver, and the 
receiving order as infact notto have giventhe as- 
signee an opportunity of serving the notice, he 
would have held that the assignee, by getting the 
Receiver appointed had intimated the withdrawal 
of his consent. Ihave great doubtsin my mind 
whether that passage in Stirling, J's judgment is 
correct. My doubt is whether when the assignes 
could at any time have given notice to the person 
owing the debt he can be said to have taken every 

ssible step, by getting the appointment of a 

iver even in a case where the Receiver has no 
reasonable time in which to give notice.” 

What Horridge, J. is saying there is 
that he gravely doubts whether, ina case 
in which there have been years in which 
notice could have been given but during 
which it has not been given, the assignee 
who is in the end forestalled by an abrupt 
bankruptcy can say that he had taken 
“every possible step" towards cancelling 
his consent to the order and disposition of 
the bankrupt. The words “at any time” in 
the passage from the judgment of Horridge 
J. clearly mean “at any time since the 
security was created”. As I have already 
said, it seems to me that, if an assignee 
delays giving notice till the last moment, 
he must, having regard to this form of 
security, doso at his own risk. It isan 
inherent danger in the form of security 
itself. He cannot say that he could not 
at any time during the past six years 
have reduced these debts into possession 
and terminated all semblance of reputed 
ownership on the part of the assignee. I 
feel bound, but not without considerable 
diffidence, in this conflict of dicta of dis- 
tinguished English Judges, to prefer the 
view expressed by Horridge, J 

The principles which I deduce from these 
authorities are these: (1) That throughout 
the cases the only appropriate way to put 
an end to the assignor’s reputed ownership 
of book debts that isrecognized isfor the ' 
assignee to give notice to the debtors. 
(2). That tf he does not doso, he prima 
facie leaves them—and voluntarily leaves 
them—in the order and disposition and 
reputed ownership of the assignor. (3) 
Thatin view of the fact that he might 
atany time since the commencement of the 
security by giving notice have terminated 
his consent to the insolvent’s reputed owner- 
ship, itisnot open to him if he waits until 
the very last moment fo say that he h 


‘had no time to dot. < 


1 have been able to find no reported 
cases in which any -stép- but the step of. 
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giving or attempting to give notice before 
othe bankruptcy has been held to be ade- 
quate to withdraw consent, As to the 
facts of his case, they are simple. It is not 
contended that, before the commencement 
of the insolvency, any express notices of 
the charge were despatched to, or received 
by the debtors. What is really relied upon 
is, first, the act of the Bank in taking 
possession on January 5, and secondly, the 
posting of notices at the entrances. [am 
unable to hold that the mere act of 
taking possession-of the business and the 
premises by the Bank constitute notice of 
the assignment of the book debts any 


more than the appointment of the 
Receiver in Rutter v. Everett (13), 
was thought by Stirling, L. J. by 
itself to be sufficient to withdraw the 
mortgagee’s consent to the order and 


disposition of the bankrupt. Indeed, what 
is it notice of P Merely of the possession 
of something unspecified! And to whom is 
it notice? To those observant passers: by 
who happen to see it! The same observa- 
tions apply tothe posting of the notices at 
the entrances. I do not think for a 
moment that they can be taken to con- 
stitute notice to debtors who may, indeed, 
be in any part of Burma or the world. 

If I am right in thinking, upon the autho- 
rity of Horridge, ¥.'s criticism in In re 
Neale: Hxparte the trustee (17), of the dicta 
of Stirling, L. J.in Rutter v. Hveret (13), that 
where the security was created long ago and 
might at any time have been fixed by the 
chargee, the giving or attempted giving 
of notice to the debtors is not to be dispens« 
ed with altogether upon the footing that the 
assignee has done his best to withdraw 
his consent, then I should be unable to hold 
that the steps actually taken by the Bank 
have been sufficient to withdraw their 
consent to Mr. Stepens’' reputed ownership. 
It would not, moreover, been beyond the 
Bank's powers, even in a case where there 


are four hundred book debts, to have 
got the required notices into the post 
between 3 P. M. on January 5, 


and the morning of January 7. The 
books were actually in their possession. I 
have only to add that in my view the 
owner of a charge upon book debts is, upon 
the authorities, the true owner” of them 
for the purpose of s. 52 (2) (e), Rangoon 
Insolvency Act. 

In the result, therefore, I must declare that 
such of the book ‘debts Belonging to the 
insolvent and relating to his business 
carried on at the “Silver Grill” as at the date 
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of the commencement of the insolvency 
of the insolvent on January 7, 1937, were 
outstanding and were not book debts which 
actually existed on March 31, 1931, are 
property of the insolvent divisible among 
his creditors. 1 must order the respondent 
Bank to account to the Official Assignee 
for all such book debts as have been 
received by the Bank or by any person 
faor the order of the Bank since the date 
or the commencement of the insolvency 
subject nevertheless to the deduction by 
the Bank of such proper expenses, as may 
have been incurred by itin or about their 
collection. I must make an order upon the 
Bank to pay theOfficial Assignee’s costs 
of this petition. The hearing has lasted 
four days and, I think, an Advocate's 
fee of fifteen gold mohurs for each of the 
four days will be a proper one. 
D. Order accordingly. 


NAGPUR HIGH COURT 
Oriminal Revision No. 63 of 1937 
November 8, 1937 
GRILLE, 9. 
EVPEROR-—APpLIGANT 


versus 
MOHAMAD KHAN AND ofHEeRs— 
Non-APPLICANTS 

Forest Act (XVI of 1987), ss. 26 (d), 55—Object o 
8, 55-—-Master when criminally ltable in cases of cattle 
trespassing in Government forest—Cattles are also 
instrumental in theft of grass which they eat and 
offence under s 28 (d) is as much an offence as illicit 
removal of timber—Entrusting herd of 81 cattle to 
one youth and two children in meinity of forest 
amounts to such negligence as to suggest connivance 
at breach of law. 

The object of the Legislature in enacting s. 55, 
Forest Act, was to make the owner liable toa certain 
extent for the acta of his servant, civilly not criminally. 
Tt is well established that the owner cannot be made 
oriminallwliable for the acts of his servant except in 
certain cases by statute. It is also equally well 
established that he is civilly liable for wrongs done 
by his servant. In the case of cattle trespassing in 
Government forest anless duly licensed, the master 
cannot be criminally liable for the acts of his grazier 
in taking his cattle into such fcrest unless he per- 
mits the cattle so to graze by some overt acts or by 
some negligent omission, Saiyyad Rahim v. Emperor 
(1), relied on. 

While tools, boats, carts and cattle may be in- 
strumental in cases of theft of forest produce, the 
cattle are alao instrumental in the theft of grass 
which they eat and in the damage to grass and 
young trees which they cause in grazing: andan 
offence under s. 26 (d) is as much an offence as the 


~ illicit removal of timber, and cattle used in com- 


mitting such an offence are as much liable to con- 
fiscation as cattle drawing a cart contgining illicitly 
felled timber, 


$ 
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The word used in s. 55 is “confiscation” and not 
as inthe Penal Code, “forfeiture”. Forfeiture can 
only relate to the property owned by the person con- 
cerned, but propeity may be confiscated from the 
possession of anyone, whether he isthe owner thereof 
or no. 

Where a herd of 81 cattle is entrusted to one youth 
and two children, there is a reasonable suspicion 
against the owners that they themselves had com- 
mitted an offence, as entrusting such a large number 
of cattle inthe vicinity of a closed forest to a youth 
andtwochildren might be held to amountto such 
negligence as to suggest connivance at a breach of 
the law, 


Or. Ref. made by the Additional Ses- 
sions Judge, Yeotmal, for revision of the 
order of the Court of the District Magis- 
trate, Yeotmal, dated August 28, 1936, in 
Or. A. No. 84 of 1936, modifying the order 
of the Court of the Magistrate, Second 
Olass, Kelapur, dated May 16, 1936,in Or. 
©. No. 15 of 1936. : 

Mr. J. Sen, Government Pleader, for the 
Orown. 

Mr. Ahmad Raza Khan, for the Accus- 
ed, Non-Applicant. 

Judgment.—Thres graziers were con- 
victed under s. 26 (d) of the Forest Act, 
and sentenced to a fine of Rs. 5 each. 
At the same time 81 cattle were seized, 
and the trying Magistrate passed orders 
of confiscation urder s. 55 (2) of the 
Forest Act in respect of 30 she-buffaloes. 
The convicted graziers appealed, as did the 
owners ofthe cattle. The appeal of the 
graziers was rejected and the orders in 
respect of the confiscation of the cattle 
were modified by eliminating the women, 
the poorer owners and such as had ‘but 
few buffaloes, so that inthe end order 
of confiscation were passed in respect of 
16 she-buffaloes only. The owners of these 
buffaloes applied to the Additional Ses- 
sions Judge, Yeotmal, who has made a 
reference to this Court with the recommen- 
dation that theorders of the confiscation 
be set aside. A Rule was issued and the 
Crown has appeared to oppose the rule 
which is supported by Mr. Ahmad Raza 

an. 

The recommedation of the learned Ad- 

ditional Sessions Judge is comprised in 
the following sentence: 
. “The result of the passing of an orderof confisca- 
tion under s. 55 ofthe Forest Act is to makean 
owner liable forthe wrong of his servant even 
when he could not be convicted for a substantive 
offence under s. 28 (d) of the Forest Act.” 

He, therefore, considered thatthe order 
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vant, civilly, not criminally. It is well- 
established that the owner cannot be made 
eriminally liable for the acts of his 
servant except in certa’n cases by statute. 
It is also equally well-established’ that he 
is civilly liable for wrongs done by his 
servant. Inthe case of cattle trespassing 
in Government forest unless duly licensed, 
there is a long consensus of decisions in 
these Provinces, of which the leading case is 
Saiyyad Rahim v. Emperor (1) that the 
master cannot be criminally liable for 
the acts of his grazier in taking his 
cattle into such forest ‘unless he permits 
the cattle so to graze by some overt acts 
or by some negligent omission. Oases of 
cattle trespass into Government reserve 
forest are numerous, and in a great majority 
of cases it is impossible to bring the 
offence home to the master, although 
ccnonivance at the acts of the grazier is 
almost a certainty. 

‘Almost all forest offences are commit- 
ted by servants, grazing offences by the 
graziers of large cattle owners or graziers 
hired by a community of small owners, and 
thefts of timber by forest contractors or by 
malgugars are ordinarily committed not by 
the contractors or malgugars with their own 
hands but by their servants; and il is be- 
cause the servants are caught and masters 
escape that the salutary provision has 
been introduced that not only all pro- 
duce in respect of which the offence is 
committed may be seized and confiscated 
but also tools, boats, caits or cattle used 
in the commission of any such offence. 
These tools, boats, carts or cattle will 
ordinarily belong to the master and not 
to the servant, and although it is the servant 
and not the master who is convicted of 
the crime, it is on the master, ‘if the 
appeal which he hasthe right to make 
under s.59 of the Forest Act fails,on whom 
some punishment rightly ‘falls. While 
tools, boats, carts and cattle may be in- 
strumental in cases of theft of forest 
produce, it cannot be disputed that 
cattle arr also instrumental in the thaft of 
grass which they eatand in the damage 
to grass and young trees which they 
cause in grazing; and an offence under 
s. 26(d) is as much an offence as the 
illicit removal of timber, and cattle used 
in committing such an offence are as much 
liable to contiscation as cattle drawing a 


should be set aside. It appears to me,:.cart containing illicitly felled timber. 


that the object of the Legislature in enact- P~“ It has been 


ing 8.55 was to make the owner liable 
to a certain extent for the acts of his ser- 


¢rgued that a confiscation 
()11 N L R 74; 29 Ind. Oas. 325: A IR 1915 
Nag. 2. 3 


* 
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can only bein tespect of the property of 
e the peison-convicted -of the offence, since, 
sub-s. (2) of s. 55 reads “Such confis- 
cation may be in addition to any other 


punishment prescribed for such offence”, 


and, therefore, that the confiscation is 
itself a punishment. If this argument 
were correct, there would be no reason 
for the existence of s. 59 or at least of 
ihe provision contained therein that any 
person claiming to be interested in the 
property so seized may make an appeal 
against the order of confiscation. Cases 
‘not infrequently arise of persons 
making an appeal under this section in 
respect of the confiscation of the bullocks 
which they have lent to othera in all in- 
nocence and these bullocks being used in 
the commission of a forest offence. Ihave 
already stated that I believe it to be the 
intenticn of the Legislature that masters 
should noiin every case be able to evade 
punishment in some form, although their 
criminal liability for forest offences is 
excluded. The word used is “confisca- 
tion” and not, as in the Penal Oode, ‘“for- 
_feiture’. Forfeiture can only relate to 
the property owned by the permon con- 
cerned, but property may be confiscated 
from the possession of anyone, whether he 
is the owner thereof or no. ‘lhe owner of 
property confiscated, be he an offender 
, under the Forest Act or no, hasa right to 
-appeal against the order of confiscation, 
and it is inthe discretion of the Court 
-to which the appeal is made -whether the 
' order of confiecation shall or shall not-be 
set aside. ; 
That the order of confiscation in this case 
-was just and that the discretion of the 
“appellate Magistrate has not been wrongly 
exercised is to my. mind- apparent. A 
. herd of 81 cattle was entrusted to one 
youth and two children. The owners of 
the cattle at first agreed to a composition 
which under s. 68 (1) (a) of the Forest 
Act was offered to them by the forest 
-psuthorities, but subsequently resiled. 
There is no doubt that there was a rea- 
sonable suspicion against the owners that 
they themselves had committed an offence, 
as entrusting such a large number of 
cattlein the vicinity of a closed forest to 
a youth and two children might be held 
tO amount to such negligence as to suggest 


legations against the forest authorities’ ‘of 
driving the cattle themseives into- prohibit- 
‘ed areas and of, beating the graziers 
had been made and have been found to 
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-Indebtedness Act, no appeal lay. 


connivance at a breach of the law. Als, now come here in revision. Notice issued 
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‘ba false. The result is that the refer- 
ence is not accepted andthe Rule is dis- 
sharged. 

Bs Reference not accepted, 





LAHORE HIGH COURT 
Criminal Revision Petition No. 1531 of 1937 
January 6, 1938 
Sxump, J. 
BUDHU—<Acoussp-—~ PETITIONER 
VETSUS 
_ EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), 8. 480— 
Debt Conciliation Board consit'uted under Punjab 
Relief of Indebtedness Act (VII of 1934), whether 
Court—Its proceedings, whether judictal—Such Board, 
if can take action for contempt of Court committed 
before tti—Puhjab Relief of Indebtedness Act (VII of 
1934), 8. 23—If affects Code of Criminal Procedure— 
—Order of Board fining party for contempt of Court 
committed before it—Order, tf can be revised. 

Under s, 16, Punjab Relief of Indebtedness Act, 
the Conciliation Board has the powers of a Qivil 
Court with reference to the examination of the par- 
ties and witnesses and their proceedings are judicial 
proceedings. A body so empowered must be a Court 
and its proceedings are judicial proceedmgs, The 
Board, therefore, has jurisdiction to take action 
against a party appearing before it for contempt of 
Court under s. 480, Oriminal Procedure Oode,. and 
fine him under s. 228, Penal Code. 

Section 22 of the Punjab Relief of Indebtedness 
Act, refers only to orders passed in pursuance of 
the Act and does not alter the Oode of Orminal 


„Procedure. If, therefore, a Conciliation Board con- 


stituted under the Act takes proceedings against a 
party under s.480, Oriminal Procedure Oode, for 
contempt of Oout and fines such party under s. 228, 
Penal ode, its order 1s open to revision. 8. 486 
of that Code allows an appeal from an order under 
s, 480 to the Court to which such decrees or orders 
are ordinarily appealable. As ordinarily there is no 
appeal, this section, therefore, has no application, 
But s. 439 of the Gode enables the High Court to 
exercise any of the powers conferred on a Oourt of 
Appeal and hance the order can be revised. 


Or. R. P. from an order of the Senior Sub- 


“Judge, Hoshiarpur, dated May 11, 1937. 


Mr. J. R. Agnihotri, for the Petitioner, 

Order.—This is a petition for revision 
against an order of the Oonciliation Board, 
Garhshankar, fining the petitioner Rs. 50 
for contempt of Court. ‘The Board dealt 
with the matter themselves in accordance 
with s. 480, Criminal Procedure Oode. The 
petitioner uppealed to the Senior Sub-Judge 
at Hoshiarpur, who held quite correctly 
that in view of s. 22, Punjab Relief of 
He has 


to the District Magistrate of Hoshiarpur 
who held that Crowm representation was 
unnecessary, and I have not had the ade 
vantage of hearing the Orown. The District 
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Magistrate could not have thought that the 
matter was clear beyond doubt and the 
‘inferencs is that he did not think that the 
point was of anyimportance. Mr. Agni- 
hotri, who represents the petitioner, addres 
sed to me a very interesting argument. 
His case is that the Conciliation Board is 
not a Court but rather resembles arbitra- 
tors and that in any case proceedings 
before the Board are not judicial proceed- 
ings. 
On the first point he referred particu- 
larly tothe commentary on ss. 14 and 16, 
Punjab Relief of Indebtedness Act, in 
Khalifa Shuja-ud-Din and N. K. IJyer’s 
Edition. At page 75, the learned authors 
express the opinion that it is nowhere pro- 
vided that the Boardis to be considered to 
‘bea Court and that the members of the 
Board can be eaid to be arbitrators. Ido 
not agree with this opinion. The first rea- 
gon advanced by Mr. Agnihotri for holding 
that a Conciliation Board is not a Oourt is 
its name; its name, the Board, has the 
- honour of sbaring with their Lordships of 
the Judicial Committee of the Privy Council, 
who frequently refer to themselves as a 
Board. Section 8 of the Act provides for 
the setting up, constitution and duties of 
Debt Oonciliations Boards. Section 8 (1) 
(a) provides that : ee ae 
“The Local Government may for the poros of 
amicable settlement between debtors and their ere- 
_ditors establish Debt Conciliation Boards,” 
Secticn 8 (1) (b) enables the Local Govern- 
“ment to define the local limits of the 
‘Board's jurisdiction, and (e) to determine 
the pecuniary limits of the Jurisdiction. 
Local and pecuniary limits of jurisdiction 
suggest a Court. Section 16 provides that 


‘any Board | 
may exercise all such powers connected with the 

summoning and examining of parties and witnesses 

as are conferred on Oivil Courts by 


ee > e * ypy # 


ceeding.” | ule 
It appears to me that this section settles 
the matter, The Board has the powers of 
a Civil Court with reference to the exami- 
mation of the parties and witnesses and 
their proceedings are judicial proceedings. 
A body so empowered must be a Oourt. 
“Mr. Agnihotri and the learned authors of 
the commentary snggest that they are 
arbitrators; but this is nct borne out by 
the provisions relating to arbitration in 
the Second Schedule to the Civil] Procedure 


Oode. Leaving aside arbitration without | 


the intervention of .the Court, where the 
parties choose their arbitrator, an arbitrator 
is appointed by the Court and the matter 
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in difference is referred to the arbitrator 
by the Court (paras. 2 and 3). By para 7, 
the Oourt shall issue processes to the parties 
and by para.7 (2),1f any one is guilty of 
contempt, it is the Oourt which shat! punish 
the guilty person. I am of opinion that a 
Conciliation Board isa Ocurt. 

The next point taken is that the proceed- 
ings were not judicial proceedings, and 
various authorities were referred to: but 
the matter seems to me to be concluded 
by the statute itself which says (B. 16): 
“Every proceeding before the Board shall 
be deemed a judicial proceeding.” There- 
fore, I think that the Board was acting 
Within jurisdiction in passing an order of 
fine under s. 228, Penal Code, and in adopt- 
ing the procedure laid down in s. 480, 
OCriminal]‘Procedure Oode. 

The next question is whether tne High 
Court has jurisdiction to deal with the 
matter on revision in view of s. 22 of the 
Act, which says: “No appeal or application 
for revision shall lie against any order 
passed by the Board”. I think, however, 
that this section refers only to orders 
passed in pursuance of the Act. In this 
connection reference muy be made tos, 21, 
which bars civil suits to question the 
validity or legality of any agreement made 
under the Act, and to s. 23, wnich empowers 
the Board to review its own order. The 
present proceeding was under the Penal 
Code and the Oriminal Procedure Oode. 
Here I may refer to Maxwell's Interpreta- 
tion of Statutes, Edn. 7, p. 52: 

“It'is in the interpretation of general words and 
phrases that the principle of strictly adapting the 
meaning to the particular subject-matter with 
reference to which the words are used finds its most 
frequent application. However wide in the abstract, 
they are more or less elastic, and admit of restric- 
tion or expansion to suitthe subject-matter, While 
expressing truly enough all that the Legislation 
intended, they frequently e 
literal meaning and natural force; and it is neces- 
sary to give them the meaning which best guits the 
scope and object of the statute without extending to 
ground foreign to the intention....... They are 
to be construed as particular if the intention be 
particular; that is they must be understood as used 
with reference to the subject-matter in the mind of 
the Legislature, and limited to it.” 

See also page 71: 

“One af these RT AN is that the Legislature 
does not intend to make any substantial alteration 
in the law beyond what it explicitly declare, either 
in express terms or by clear implication, or, in other 
words, beyond the immediate scope and object of 
the statute. In all general mattere outside those 
limits the law remains undisturbed. It is in the 
last degree improbable that the Legislature would 
overthrow fundamental principles, infringe rights, 
or depart from the Yeneral system of law, without 
expressing its intention with irresistible clearness 
and to give any such effect to general words, simply 
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because they have a meaning that would lead thereto 
when used ın either their widest, their usual or 
their natural sense, would.be to givethem a meaning 
other than that which was actually intended. General 
worde and phrases, therefore, however wide and 
comprehehsive they may be in their literal sense, 
must usually be construed as being limited to the 
actual objects of the Act, and as-not altering the 
law beyond them.” 


Therefore, I am of opinion that s. 22 of 
the Act dces not alter the Code of Oriminal 
Procedure. Section 4&6 of that Code allows 
an appeal from an order under s. 480 tothe 
Court to which such decrees or orders are 
ordinarily appealable. As ordinarily there 
is no appeal, this section, therefore, has 
no application. There remains s. 439 which 
enables the High Oourt to exercise any of 
the powers conferred on a Oourt of Appeal. 

In the present instance I think the 
sentence is excessive. The petitioner had 
purchased the debt in question (the amount 
is not shown) and the decree was in his 
name. This led to a misunderstanding 
about his name and the petitioner was rude 
to the Board. Subsequently he recovered 
his temper and the order of the Board 
shows that at the intervention of a friend, 
he apologized. The Board, however, insisted 
on an apology in writing, which the peti- 
tioner would not give. Tnereon they passed 
the order in question under s. 480. In my 
Opinion, in view of the apology made at 
the time, the fine is excessive , and I reduce 
it to oneof Rs. 5. The balance, if paid, is 
to be refunded. : 

8. Order accordingly. ° 





CALCUTTA HIGH COURT 
Criminal Revision No. 154 of 1938 
March 15, 1938 
M. O. Guoss AND BARTLRY, JJ. 
SUPERINTENDENT ann REMEM- 
BRANOER or LEGAL AFFAIRS, BENGAL 
—PRTITIONER 


versus 
HOSSEIN ALI AND aNotaer—Opposita 
PARTY 
Criminal Procedure Code (Act V of 1898), 3. 423 
6)—-Accused found guilty under ss. 363 and 498, 
enal Code (Act XLV of 1880), and sentenced~No 
separate sentence under s., 498—On appeal Sessions 
Judge finding accused guilty under s. 498, and wot 
ander s. 363—Whether can award sentence under 
2. 498—Limite of. 
Under s. 423 (b), Oriminal Procedure Code, in an 
appesifrom conviction the Appellate Court may alter 
e finding mamtaining the sentence or with or 


` without altering the finding reduce the sentence. 


The accused were tried by a Magistrate who con- 
victed them under as, 363 and 498, Penal Code, and 
sentenced them under s 363 tog rigorous imprison- 
ment for one year and six mon each and awarded 
Ro separate sentence un 8, 498. In appeal the 
Seasions Judge found the accused not guilty under 
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s 363, but guilty under s. 498. He upheld the con- 
viction under s. 498, bat felt that he bad no autho- 
rity to pass a proper sentence as the Magistrate 
had not passed any sentence under that section: 

Held, that the Sessions Judge had jurisdiction 
to pass appropriate sentence ander s, 498 subject to 
the limit of one year and six months which the 
Magistrate had imposed. 


Mr. D. N. Bhattacharjee, Deputy Legal 
Remembrarcer, for the Orown. 

M. C. Ghose, J.—The two accused men 
in this case were tried by a Magistrate 
who convicted them under ss. 363 and 498 
Indian Penal Oode, and sentenced them 
under s. 363 to rigorous imprisonment for one 
year and six months each and awarded no 
separate sentence under s. 493 In appeal the 
learned Sessions Judge found the two accused 
men not guilty under s. 363, but guilty under 
s. 498. He upheld the conviction under 
s. 498, but felt that he had no authority to 
pass a proper sentence as the Magistrate 
had not passed any sentence under that 
section. 

In our opinion the learned Sessions Judge 
had jurisdiction to pass appropriate sen- 
tence under s. 498 subject to the limit of 
one year and six months which the Magis- 
trate had imposed. Under s. 423 (b) in an 
appeal from conviction the Appellate Court 
may alter the finding maintaining the sen- 
tence or with or without altering the finding 
reduce the sentence. In this case what the 
learned Sessions Judge did was to alter 
the conviction from as. 363 and 498 to a 
conviction under s. 498 only. In such a 
case he could have maintained the sentence 
of one and a half years which had been 
passed by the Magistrate or given a reduced 
sentence. We sentence the two accused 
men under s. 498 to rigorous imprisonment 
for one year each. They will surrender to 
their bail to serve out the sentence now im- 
posed upon them. 

Bartley, J—TI agree. 

D. Accused convicted. 





MADRAS HIGH COURT 
Civil Petition No. 453 of 19386 
September 6, 1937 
Wapsworth, J. 
in re 5. T. NAMBI CHETTY~ 
INSCLVENT 

Presidency Towns Insolvency Act (III of 1909), 
s. 49 3)—Offictal Assignee proposing to pay financing 
credtior 25 per cent. of net realizations from certain 
litigation as purchase price and to treat tt as ‘costs in 
administration peels se whether against law— 
a è 

Where the Official Assignee proposes that the 1n- 
demnifying cieditor shall be piomised 25 per cent. 
of the net realisations to the estate m a certain 
litigation as the purchase price for his assistance, 
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that this price shall be treated as“ coste of admi- 
nistration ` ander s 4913), Presidency Towns In- 
Bolvency Act, and that all the creditors (in- 
cluding the indemnifying oreditor) shall share 
rateably in the balance of the reslisations; the 
proposal is in effect a seheme whereby the Official 
Assignee, just as he buys the services of an Advo- 
cate and debits the estate, msy buy the services of 
& guarantor and debit the estate. There is no 
offence against the principle of equality of distribu- 
tion of assets: all that is proposed ig to treat as a 
legitimate expense to the estate the cost of proour- 
ing for the Official Assignee an insurance against 
the consequencas “of failure. 

An Official Assignee or Receiver in bankruptoy 
can buy the financial guarantees of one of the cre- 
ditora by promising him a proportion of the net 
realizations as the price of hisservicesand to treat 
the expenditure as a legitimate part of the cost of 
getting in the assets of the estate Guy v. Chur- 
chill (2), applied, In re Purushothamdas and 
Brothers (1), referred to. 


- The Official Assignee in person. 

Order.—This application by the Official 
Assignee relates to a difficult and import- 
ant question which is constantly arising 
in insolvency work, namely, how is an 
individual creditor, who is willing for a 
consideration to finance and indemnify the 
Official Assignee is an attack on an alleged 
fraudulent alienation, to be compensated 
for the risk which he runs, without offend- 
ing against the principles on which the 
insolvency law is” based. A former pro- 
posal that the financing creditor should be 
rewarded by having his debt paid in full 
in prigrity to the other creditors out of any 
amount that might be recovered, was 
disapproved by Venkatasubba Rao, J. in 
-In-re Purushotamdas and Bros. (1), as being 
opposed to the policy of equal distribution 
of assets, though the then Ohief Justice in 
the appeal from that decision (O. 5, A. 
Nos. 100 of 1927 and 5 of 1928) ob- 
serves that such an arrangement might 
be unobjectionable if the other creditors 
consented to it. 

In his present report, the Official Assi- 
gnee suggests another way of attaining the 
same end and asks for the Oourt’s direc- 
tions. He desires to attack a purchase by 
the insolvent in the name of his wife as 
fraudulent. The creditors as a body are 
not willing to act and no individual cre- 
ditor is prepared to run the risk of 
indemnifying the Official Assignee unless 
he gets scme substantial beneht (in addi- 
tion to his rateable dividend) out of the 
proceeds in case of success. This seems to 
me perfectly reasonable—the creditor who 
nsks having to pay all the costs of failure 
naturally looks for something more than 
those “who have refused to bear their share 


d) 55 M LJ 657; 116 Ind, Oas. 125; AIR 1999 
‘Mad, 885; 28 L W616; Ind. Rul: (1929) Mad, 509- ` 
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of the risk in case of success. All that he 
will get by way of preferential rights under . 
the Insolvency Rules (O. VI, r. 9) is a 
first charge cn the realisations.for any 
actual disbursements with interest thereon. 
Obviously this is not a very powerful 
inducement to altruistic action. The Off- 
cial Assignee therefore proposes that the 
indemnifying creditor sball be promised 
25 per cent. of the net realisations to the 
estate from this litigation as the purchase 
price for his assistance, that this price. 
shall be treated as “costs of administra- 
tion” under s. 49 (3), Presidency Towns 
Insolvency Act, and that all the creditors’ 
(including, of course, the indemnifying 
creditors) shall share rateably in the balance 
of the realisations. 

I can see nolegal nor practical objection 
to this proposal. It is in effect a scheme 
whereby the Official Aesignee, just as he 
buys the services of an Advocate and debits 
the estate, may buy the services of a 
guarantor and debit the estate. There is 
no offence against the principle of equality 


-of distribution of assets ; all that is pro- 


possed is to treat as a legitimate expense to 
the estate the cost of procuring for the 
Official Assignee an insurance against the 
consequences of failure. The scheme is, in 
fact, very similar to that approved in 
Guy - v. Churchill (2), whereby when 
bankruptey intervened in the middle of 
an action by the bankrupt and the trustee 
was unwilling: to incur the risk of con- 
tinning it, one of the creditors was per- 
mitted to do.so at. his. own expense and 
risk in return for 3/ith of the net realisations 
from the action. It was held that this 
arrangement offended neither against the 
law of maintenance nor against the law of 
.bankruptey. ‘ 
“The only difference between that case 
and the present proposal is that we are 
now concerned with a new litigation, not 
with the maintenance of a pending action. 
This difference does not affect the recogni- 
‘tion of the principle; viz. that it is lawful 
for the trustee in bankruptcy to buy the 
financial guarantee of one of the creditors 
by promising him a proportion of the net 
realisations as the price of his services 
and to treat this expenditure as a legi- 
timate part of the costs of getting 
in the assets of the estate. I, therefore, 
approve of the Official Assignee’s recom- 
mendation. 

ND. Application allowed. | 

(2) 01880) 40 Oh, D 481; 58 L J Oh,,345; 60 L T 473; 
37 WR 504. ee 
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LAHORE HIGH COURT 
Execution First Appeal No. 139 
s of 1937 
October 15, 1837 
Barner, d. ' 
Firm DURGA DAS-BHAGWAN 
DAS—J upamEnt-DEBToR—APPRLLANT 


VETEUS- 
PEOPLES BANK or NORTHERN 
_ INDIA—Degoegs-Hotppe— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 57—“COonsigned to record room“, whether amounts to 
dismissal—Agreement during execution proceedings 
that attachment to continus till full satisfaction of 
decree—Hxecution consignedto record room—Attaċk-. 
ment, if comes to-an end—Subsequent application for 
attachment and sale—Property found already sold~ by 
judgment-debtor — Decree-holder not proceeding 
further—Application consigned to record room with 
note that execution was incomplete—Atiachment, held 
came to end. 

When anexecution isordered “to be consigned to 
record room", ik amounts to ‘‘dismisaal” of the ap- 
plication. Lakhpat Rat v. Mayya Mal (1), Fateh 
Din Allah Ditta v. Qutab Singh (3) and Dildar Husarn 
v. Sheo Narain (8), relied on,” 

A deoree-holder in execution of his decree attached: 
certain property; subsequently the parties entered 
into & compromise whereby time was given to the 
judgment-debtor but the attachment was to continue 
till the full satisfaction of the ‘decres. The exeou- 
tion application was then consigned tothe record ' 
room, Subsequently another application for attach- - 
ment and sale of the same property .was made, It 
was found thatthe property was already sold by the 
judgment-debtor,, On failure of thé: deoree-holder 
to take any further steps, the application was “con- 
eigned to therecord room”. There was anotethat - 
ths execution was incomplete. The decree-hoider 
again put in an application for sale of the property 
othe ground that the attachment still subsisted - 
under the compromise: - ; po A 

Held, shat the dismissal of the first application 
was dus to a lawfal agreement between the parties | 
and not to any “default” on the part of the deoree- 
holder and consequently the provisions of O. XXI, 
r. 57, Uivil Procedure -Uode, could not apply tothe 
consignment of the application to the record room,- 
which was equivalent to its ‘‘dismisgal”. Although. 
the parties had agreed that the attachment should — 
subsist tıll the decres was fully satisfied. Yet the 
agreement could not- override the mandatory provi- ' 
sions of O. XXI, r.57, Oivil Procedure Oode. When 
the decree-holder chose to pi0ceed against the pro- , 
perty in his application and subsequently farled to 
proceed further (as he ought to have done in assar- 
tion of his rights under the -agreement) and allowed | 
the application to be dismissed, the attachment 
came to an end as a result of the provisions of . 
O. KAL r. 57, Uivil Procedure Code. The deoree-, 
holder might have done so under a wrong impression, 
as to his mghts, but that fact -could not help’ him in” 
view. ot the mandatory character of those provisions. | 
Meyyappa Chettsar v. Ohidumbaram Chettiar (4), 
relied on. [p. BUZ, col. z; p. Wa, col. 1.) tr 


(Case-law referred to.) ` i X 
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Mr. D. N. Aggarwal, forthe Appellant. 

Mr. Bhagwat Dayal, for the Respondent. 

Judgment.—The Peoples Bank of 
Northern India obtained a decree for 
about Rs. 5,000 with interest against a 
firm, named Durga Das-Bhagwan Das of 
Kasur, in the year 1930. Applications for 
execution were made from time to time and 
it appears that on January 13, 1933, a com- 
promise was effected between the parties 
whereby the judgment-debtor agreed inter 
alia that the attachment ofa certain fac- . 
tory belonging to him should subsist till 
the entire decretal amount was paid off. 
Some applications for execution were 
made after this compromise also, butit 1s 
unnecessary to refer to these for the 
purpose of this appeal. Tne most impor- 
tant application on which reliance has 
been placed before me is that of November 
20,1935. By this application, the decree- 
holder sought to attach and sell the factory 
referred to above which was.to remain 
under attachment till the decretal amount 
was paid off according to the compromise. 
A warrantof attachment was issued, but 
a report was received that the property 
had already been sold by the judgment- 
debtor. The decree-holder’s representative 
failed to take any further steps and asa 
consequence, the application for execution 
was consigned to the record room on: 
January, 31, 1936, with, a note that the 
execution was- incomplete. Two more 
applications- were’ made for attachment 
and “Bale of certain movable property, but 
these are also not material for the pur: . 
pose, of: this appeal. Eventually a fresh 
application was made forthe sale of the ° 
factory-on August 19,1930. It was stated 
in- this: application that the property was 
atiliunder attachment by virtue of the 
compromise dated January- 13, 1933, refer- 
red to above and, therefore, only “an order 
for sale was prayed for. ‘The Judgment- 
debtor- opposed this application on the 
ground that- owing to the dismissal of 
various applications after the compromise, 
the attachment had ceased to subsist in 
accordance with the provisions of O. XXI, 
r.-57; Civil’ Procedure Oode, and as the 
property had already. been sold privately 
to the Oentral Bank of India, 16- could no 
longer be gold in execution of the decree, 


- ‘The learned Senior Sub-Judge has, however, 


held that the attacnment subsisted and the 
property was liable. From this de-ision 
the present appeal has been preferred. 

In the -final’ orders passed by the Exe- 
outing Court on the applications for exq- 
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cution, the words used were that the case 
was ‘consigned to the record rcom’. But 
it was contended on behalf of the appel- 
lant- that such an order amounted toa 
dismissal of the execution application with- 
in the meaning of O. XXI, r. 57. In sup- 
port of this contention, reliance was placed 
on Lakhpat Rai v. Mayya Mal (1), Fateh 
Din Allah Ditta v. Qutab Singh (2) and 
Daim Shah v. Vir Bhan (3). It was 
further contended that even ifthe attach- 
ment subsisted by virtue of the compro- 
.mise dated January 13, 1933, the attach- 
ment ceased at least when on November 
20, 1935, the decree-holder -soughtto re- 
attach the property but failed to proceed 
further with the application: for execution 
when a report was received that the 
property had been privately sold by the 
judgment-debtor. Reliance was placed in 
support of this contention on Meyyappa 
Chettiar v.. Chidambaram Chettiar (4), 
Hari v. Shitnivas (5) and Ayyappa Naickar 
v. Thayammal (6). The main points which 
appear, to me to require decision in this 
appeal are: (1) the precise scope of 
O. XXI, r. 57, Civil Procedure Oode, and 
(2) the effect of the agreement between 
the parties dated January 13, 1933, as re- 
gards the attachment of the factory re- 
maining in force till the decree was fully 
satisfied. AS regards the firat point, 
0O: XXI, r.57, runsas follows: 

“Where any property has been attached in exeo- 
cution of a decree but by reason of the deoree- 
holder’s default, the Oourt is unable to proceed 
further with the application for execution, it shall 


either dismiss the application, or f suffi- 


t or any 
cient reason, adjourn - the proceedings to a further 


date. Upon the dismissal of such application, the 
attachment shall cease,” 

‘It would appear from the above that 
three things are necessary for an attach- 
ment coming to an end under the rale, 
vig, (1) the property in question must 
have been “‘attached in execution"; (2) 
the decree-holder must have aommitted 
default, owing to which the Gourt is unable 
to proceed with the application for exe- 
cution; and (3) lastly that the application 
for execution must have been dismissed 
(1) A I R 1924 Lah. 164"; 75 Ind, Oas. 824. 

2)3 Lah. 7; 67 Ind, Cas, 543; AIR 1992 Lah. 


108. 

(3) AT R1934 Lah. 395; 150 Ind Cas, 1053; 36 P L 
R 241; 7 R Lah. 57. 

(4) 47 M 483; 79 Ind, Cas. 144; AI R 1924 Mad, 
494; 46 M.L J 415; 34M LT 118; (19%) MW N 


392. 
(5) 55 B 693; 184 


Ind. Cas. 972; A I R 1931 Bom. 
505; 33 Bom. 


R 1130; Ind. Rul. (1931) Bom. 


(6) A I R 1935 Mad. 17; 154 Ind. Oas, 736; 67 ML J 
01; 40 L W 863; 7 RM 483, aa 
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owing to the default of the decree holder. 
es regards {he first point, there 18 
no doubtthat the factory in dispute was 
attached in execution of the decree. But 
in the course of the proceedings on the 
application on which the attachment was 
made, the parties made a compromise by 
which the judgment-debtor was given 
time, and it was agreed inter alia that the 
attachment of the factory should subsist 
until the decree was fully satisted. Asa 
result of this compromise, the application 
for execution was consigned to the record 
room. It 18 not suggested that there was 
anything illegal in such an agreement 
or that in spite of the agreement, the 
attachment came’ to an end on the con- 
signment to the record room of the ap- 
plication in the proceedings relating to 
which this;compromise was arrived ai, It 
seems clear enough that the dismissal of 
that application was due to a lawful . 
agreement between the parties and not to 
any “default” on the part of the decree- 
holder and consequently. the provisions of 
O. XXI, r. 57, Oivil Procedure Code, 
could not apply to the consignment of the 
application to the record room, which, as 
will be seen hereafter, was equivalent to 
its “dismissal”. a 

As regards subsequent applications 
also, it seems to my ` mind clear that 
O. XXL r. 57, Oivil Procedure Oode, 
could not in any case apply except to 
those applications in which the factory in 
question was sought to be sold. ‘Lhe 
Rule apparently contemplates that — the 
property must have been the subject- 
matter. of the application. For, if this 
were not ‘80, the decree-holder could not 
procsed against the property on _that 
application and there could be no justifica- 
tion for any attachment of property outside 
the scope of the application coming to an 
end. It ig open to the decree-holder to 
proceed against any properties of the. 
judgment-debtor he likes, and the law 
does not require him to proceed against all 
properties ot the judgment-debtor when 
he applies . for execution. Even when an 
attachment already subsists, as for m- 
stance by virtue of an order made under- 
O. XXXVII; Oivil Procedure Ocde, 
before the passing of a decree, it 15 not 
incumbent on the decree-holder to pro- 
ceed against- that property 88 soon as 
he applies for execution after the decree 
is passed. He may, it he BO chooses, proceed 
against other ANG operties. There is a CoD- 
flict of decisions as .to whether O. KAL, 


na 
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T. 97, Civil Procedure Oode, applies at all 
to an attachment before judgment, but 
ein the Full Bench Madras judgment, 
Meyyappa Chettiar v. Chidambaram Chet- 
tar (4) Wherein it was held by the majority 
that the Rule applies to attachments be- 
fore judgment, it was laid down that the 
Rule applies only when the decree-holder 
actually applies for sale of the property 
attached before judgment and not till then. 
The Madras view has been dissented from 
by the Calcutta High Oourt in Shibnath 
Singh Ray v. Saheruddin Ahmed (7) and 
the Allahabad High Oourt has also held 
in Bohra Akhey Ram v. Basant Lal (8) 
that O. XXI, r. 57, Civil Procedure Code, 
only applies to properties attached in the 
course of proceedings in execution and 
not to attachments before judgment. But 
even. if the Madras view is taken, the only 
application for execution in which a prayer 
for attachment and sale of the factory was 
actually made, but which was infructuous 
owing to failure on the part of the decree- 
holder to proceed further was that of Nov- 
ember 20, 1935. If the attachment of 
the factory subsisted, then, as is contended 
for the decree-holder, there was, of course, 
no need to ask for its attachment at all. 
Such attachment was prayed for in this 
application apparently under the impres- 
gion that the previous attachment had 
come to an end under O. XXI, r. 57. 
Oivil Procedure Code, owing to consign- 
ment to the record room or dismissal of 
previous applications. Whena report was 
neceived that the judgment-debtor, had 
. privately sold the factory, the. -decree- 
holder took no steps to proceed furthef 
and the application for execution was con- 
sequently dismissed. The decree holder's 
contention is that the application was made 
by the Oounsel for the decree holder under 
an erroneous impression as regards the 
legal position in respect of the attachment 
and the attachment could not come to an 
end merely owing to such error. On the 
other hand on behalf of the appellant it 
is contended that the requirements of 
O. XXI,r. 57, Civil Procedure Code, were 
fulfilled and the attachment came to an 
end “at any rate on the dismissal of this 
application. ae 
After carefally considering the matter 
it seems to me that the contention of the 
learned Oounsel for the appellant is sound 


(7) 56 O 416; 119 Ind, Oas, 113; A I R 1929 Oal. 465; 
Ind. Rul, (1929) Oal, 721. : 
046 A 804 60 Ind. Cag, 108; AT R1924 All 
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and should prevail. It may be that the 
application of November 20, 1935, was made 
under the error of law as to the subsistence 
of the attachment. But there seems no 
doubt that the deoree-holder had made up 
his mind to proceed against the factory in 
the execution proceedings taken on that 
application. According to the compromise, 

attachment of the factory was to 
subsist so long as the decree was not 
satisfied. It was, therefore, open to the 
decree-holder to proceed against any other 
properties he liked in the first instance, and 
the attachment of the factory would cere 
tainly have subsisted as long as he did not 
roceed against it in execution. But once 
he made up his mind to proceed against 
it, as he did in November 1935, it is difficult 
to ses how he can get out of the mandatory 
provisions of O. XXI, r. 57, Oivil Proce- 
dure Oode. It is true that no attachment 
was actually effected on the application 
of November 20. But according to 
the position of the decree-holder himself, 
the previous attachment subsisted and no 
fresh attachment was necessary. All that 
the Rule says is “where any property has 
been attached in execution....” In the 
present instance, there gan be no doubt 
that the factory had been attached in 
execution, though this was done on a 
previous application and not on the applica- 
tion of November 20. But would this be 
sufficient to take the case out of the scope 
of O. XXI, r. 57, O:vil Procedure Code, 
I think not. The reasoning adopted by the 
majority of the Full Bench in Meyyappa 
Chettiar v. Chidambaram Chettiar (4) wiil, I 
think, apply tothe circumstances of this case 
with greater force ; for the difficulty which 
arises inthe case of an attachment ‘before 
judgment’ does not arise in the present 
case. ‘Attachment before judgment’ and 
its consequences sre specially provided for 
in O. XXXVII and as O. XXI, r. 57, 
requires that the property shall have been 
attached in execution, there is difficulty at 
the outset in bringing an ‘attachment 
before judgment’ within the scope of 
0. XXL r. 57, Oivil Procedure Oode. It 
is chiefly on these grounds that the Allah- 
abad and Oalcutta High Courts have held 
that ‘attachment before judgment’ is not 
subject to the provisions of O. XXL, r. 57, 
Qivil Procedure Code. But in tue present 
instance the attachment in question had 
been made in the course of execution and 
there seems to be no good reason for 
holding that it is not subject to the provi- 
sions of O, KAL, r. 57, Civil Procedure 
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Ocde. It is true that the parties had 
agreed thatthe attachment should subsist 
till the decree was fully satisfied. But I 
do not think the agreemeat can override 
the mandatory provisions of O. XXI, r. 57, 
Oivil Procedure Code. It seems to me that 
when the decree-holder chose to proceed 
against the factory in his application of 
November 2U, and subsequently failed to 
proceed further (as he ought to have done 
in assertion of hisrighis under the agree- 
ment) and allowed the application to be 
dismissed, tbe attachment came to an end 
as a result of the provisions of O. XXI, 
r. 97, Oivil Procedure Code. The decree- 
holder may have done so under a wrong 
impression as to his rights, but that fact 
cannot l think help him in view of the 
mandatory character of those pyovisions. 

I may note here that although the 
words used in the order were that the pro- 
ceedings were to be ‘consigned to the 
record room’, there is ample authority for 
the proposition that -the order was tanta- 
mount to a ‘dismissal’ of the application: 
see Lakhpat Hat v. Mayya Mal (1), 
Fateh Din-Aliah Ditta v. Qutab 
Singh (2) and Dildar Husain v. Sheo 
Narain (¥), etc. The decree holder himself 
understood this to be the effect of the 
orders of ‘consignment tothe record room’ 
and filed fresh applications for execution 
after such orders. l-accordingly accept-the 
appeal and dismiss the application of the 
decree-holder for proceedings ım- execution 
against the factory, but in view of the cir- 
cumstances, l leave tLe parties to bear their 
costs. t% 

D, Appeal accepted. 


- (9) 41 A 157, 49 Ind. Cas. 113; AIR 1919 AlL 194; 
17 A L 52, 
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—Held, no cause of action against mortgagee and 
Recewer on ground of conversion and against mort 
gagee on ground of negligence—Civsl Procedure Gode « 
(Act V of 1905), O. I, r. 3—Decree for damages for 
breach of contract against one defendant and for 
damages tn tort against another in respect òf damages 
aring out of same transaction, tf can be passed tn 
same action. 

Negligence ın law is the breach of a duty to take 
reasonable care; and went ot care is, therefore, only 
actionable at the suit of a person who has suffered 
damage because the defendant has actedin breach of 
a common law duty towards him, or of a statutory 
duty towards the public at large ora class of the 
public of which he is a member. [p. 808, col, 
l, 
IN mortgage wrongly included a piece of land 
belonging to the plamtiĝ. When this fact was 
brought to the notice of the mortgagee, he ceased to 
have any interest as mortgagee in that land. The 
plaintift let out the land to the moitgago: who culti- 
vated it and paid the rent. Subsequently the mort- 
gages brought a suit on his mortgage and obtained an 
order tor the appointment of a Keceiver, The piece 
ot land belonging to the pleintzit was wrongly in- 
cluded in the suit. ‘ihe Receiver met lis expenses 
after sale of the produce of this land. The plaintiff 
brought a suit to recover the rent in respect oj that 
land. The mortgagor, the mortgages and also the 
Receiver were impleaded ın the suit as defendants. 
A decies was passed against the morigagee and the 
Receiver while the sult was dismissed against the 
mortgagor. The mortgagee fileda Letters Patent 
Appeal impleading the plaintift and the Receiver as 
respondent : 

Heid, that the Receiver was not guilty of any 
negliyen.e and therefuie if there was any right of 
ACbIOD aguinst him, 1t must, befor conversion. The 
suit against the Keceiver must im consequence, be 
dismissed on the very simple ground that the plain- 
tii was notthe owne: of the pioduce of the land, nor 
was he ever ın possession of the produce or entitled 
to the imnfediate possession of it, and therefore he 
could not mainte an action lor conversion in res 
pect of the produce. Lt the pleadings were constiued 
strigiy, the above giound would be sufficient to 
dispose ot the claim agensi mortgagee also because 
the pisintifi, specincally charged mortgagee with 
being guilty of conversion, and the plaintifi was not 
entitled to succeed on a cause of action based on 
negligence, which was an entirely diferent cause of 
action to thak which he set up in his plaint. Negli- 
gence not being actionuble per se although the mort- 
gagee was negligentin making an incoirect applica- 
tion for the appomiment ot a Keosiver, yet the plam- 
til was bound to estublish that the mostgagee owed 
a duty to bim to take 1easonable care. The mort- 
gageo had no notice of the alleged agreement in the 
conwact oi tenancy between tne plaintiff and the 
mortgagor that the moitgugo. wus not to dispose of 
any part of the produce until the rent had been 
pma. ‘heorder of the High Court, theretore, was 
made without Jurisdiction and wus of no efiect and 
the decree of the original Court against the mort- 
Bagor subsisted. Grantv, Austraitan Knitting Mula, 
Lid. (1), M'Alseter (or Donog.ne) v. Stevenson (2) and 
Chokulangam Chetty v. Seethat Ache (4), 1ehed on, 
Ma Joo ‘ean v. Uollectur of Rangoon id), referred 
to. |p. bUb, col. 1. 

A deciee for damages for breach of contract against 
one defendant and a decree for damases in tort 
against another defendant can be passed in the same 
action. Defendants against whom damage is claimed 
on these two causes oieaction can be joined in the 
same suit, O.1,7.3, covers such a case and there ig 
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no misjoinder of defendants. 


L. P. A. from the decree of the High Court, 
dated August 18, 1936. 
Mr. P. K. Basu, for the Appellant. 
Mr. P. S. Chéri, for Hespondent No. 1. 
Dunkley, J.— This is a special appeal 
under cl. 13, Letters Patent of this High 
Court, on a certificate granted by Baguley, 
J.,in Second Appeal No. 84 of 1936. All 
parties are agreed that on this certificate the 
whole appeal is open to our consideration 
and in deciding the questions of law involv- 
ed, we are in the game position as was the 
learned Judge who heard the second appeal. 
I mention this point because it is of import- 
.ance owing to the chartigesin the position 
ofthe parties during the course of the vari- 
ous proceedings. One Po Tun, purporting 
to be the owner thereof, mortgaged by 
simple mortgage 154 acres of agricultural 
land to one P. B. Bose. After the execution 
of the mortgage deed, in litigation between 
Po Tun and the M.R. N. Chettyar Firm it 
was decided that the M. R. N. Firm was the 
real owner of 38 acres, ontof the 154 acres 
mortgaged by Po Tun to Bose, and was en- 
titled to possession thereof. This fact was 
brought to the knowledge of Bose, who 
ceased thereupon to have-any interest as 
mortgagee in these 38 acres. A portion 
of the area mortgaged to Bose waa cultivat- 
ed by Po Tun himself and the remainder 
was leased by Po Tun to tenants: Po Tun 
remainedin occupation of the 38 acres, to 
. which the M. R. N. Firm had establishe 
its title, as the tenant of that frm. E 
Boss subsequently brought a suit on his 
mortgage (Civil Regular No. 15 of 1934 of 
the Assistant District Court of Pyapon) and 
at the same time applied forthe appointment 
- of a Receiver to collect the produce and rental 
paddy of the mortgaged lands (Civil Miscel- 
laneous Oase No. 17 of 1934 of the Assistant 
District Court of Pyapon). Bose, by a care- 
less error, brought his mortgage suit in res- 
pect of the whole area of 154 acres, and his 
` application for the appointment of a Receiver 
was made in respect of the crops and rents 
of the whole sarea, the 38 acres being treated 
in the application as land which Po Tun 
was himself working as owner. The appli- 
cation for appointment of Receiver was 
granted and U Ba Shwe, Bailiff of the Town- 
ship Oourt of Kyaiklat, was appointed Recei- 
ver. He, in accordance With his order of 
appointment, proceeded to collect the whole 
crop grown on the 38 acres owned ‘by .the 
M. R. N. Firm. The agent of the firm pro- 
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tested fo the Receiver, who referred him to 
the Court, and the agent then approached 
Bose, who at once made an application to 
the Court to release the crops grown on 
these 38 acres from the custody of the Re- 
ceiver, and an order was made accordingly. 
But whenthe order was communicated to 
the Receiver he had already sold the whole 
of the crop and had, according to his own 
allegation, paid away the whole of the pro- 
ceeds of the sale in meeting the expenses 
of ak the crop. The M. R. N. Firm 
then brought a suit for the recovery of the 
rent of these 38 acres in Oivil Regular 
No. 161 of 1935 of the Township Oourt of 
Pyapon. Three defendants were impleaded 
in this suit, Po Tun on his contract to pay 
the rent, and P. B. Bose and the Receiver in 
tort. The cause of action against Bose and 
the Receiver is ret out in para. 6 of the 
plaint as follows : 

“That the plaintiff submits that defendants Nos. 3 
and 3 had no right tothe rents in respect of the 
aforesaid land and the realization and appropriation 


thereof by them amount to wrongfal conversion on 
their part.” 


In the Township Court, the M. R. N. Firm 
obtained a decree against Po Tun for the 
amount of the rent due, hat the suit against 
Bose and the Receiver were dismissed. Po 
Tun did not appeal against the decree 
passed against him, but the M. R. N. Firm 
appealed in regard to the dismissal of the 
suit against Bose and the Receiver, and Po 
Tun was joined an a respondent in this 
appeal Civil Appeal No. 44 of 1935 of the 
Assistant District Oourt of Pyapon). The 
learned Assistant District Judge allowed 
the appeal on the ground that 


“it ig now settled law that a landlord has a sort of 


.charge cn the rental paddy and he can follow it in 


the hands of a third party who takes it with notices of 
the charge.” 


and he decreed the suit against Bose and 
the Rec@iver. They, in their turn, then 


‘brought Second Appeal No. 84 of 1936 of 


this High Court against the judgment and 
decree of the Assistant District Oourt, and 
joined the M. R. N. Firm as the only res- 
pondent; Po Tun was not a party to this 
second appeal. Baguley, J. io his judg- 
ment in the second appeal, with respect, 
rightly pointed out that, apart from a spe- 
cial contract, a landlord of agricultural 
land has no charge or lien of any kind on 
the crop grown by his tenant for the pay- 
ment of his rent. The produce of the land 
belongs to the tenant, who is in occupation 
of the land and by his labour and skill 
grows the crop, and, unless there is an 
agreement to ihe contrary between the 
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right to require that his rent shall be paid 
before the tenant dispcses of the produce. 
The learned Judge then proceeded to exa- 
mine the liability of Bose and the Receiver 
in tort, and came to the conclusion that both 
were liable in tort tothe M. R. N. Firm, 
and confirmed the decree of the Assistant 
District Court sgainst them, although on 
otLer grounds. Against this judgment, 
P. B. Bose obtained a certificate for further 
appeal,and joined the M. R. N. Firm and 
the Receiver As respondents, and this is the 
appeal which is now before us for decision. 


In the second appeal, the learned Judge 
did not specifically state the grounds on 
which he held that the M. Rə N. Firm had 
a right ofaction against the Receiver, but 
if I understand his judgment correctly, he 
held that the Receiver was liable for con- 
version Certainly the Receiver was not 
guilty of any negligence and, therefore, if 
there is any right of action against him, it 
must be for conversion. The suit against 
the Receiver must, in consequence, be 
dismissed on the very simple ground that 
the plaintiff M. R. N. Firm was not the 
owner of the produce of the land, nor was 
the firm ever in possession of the produce or 
entitled to the immediate possession of it, 
and therefcre, the firm could not maintain 
an action of conversion in respect of the 
producé. If the pleadings were construed 
strictly, the above ground would be suffi- 
cient to dispose of the claim against P. B. 
Bose, also becanse the plaintiff as I have 
set out, specifically charged Bose with being 
guilty of conversion, and the plaintiff is not 
entitled to succeed on a canse of action 
based on negligence, which is an entirely 
different cause of action to that which he 
eet up in his plaint. But the learned Judge 
in second appeal construed the pleadings 
with the utmost liberality and examined the 
liability of Boge on the ground cf negligence 
and held that he was liable on this ground. 
It, therefore, behoves us to consider whether 
- the M. R. N. Firm could maintain an action 
in negligence against P. B. Bose, That 
Bose sLowed want of care in making his 
incorrect application for the appointment of 
a Receiver, and that it was owing to this 
want of care that the crop grown on the 
` M. R. N. Firm’s land was sold, and in cou- 
sequence the M. R. N. Firm has been in 
fact unable to recover the rent from Po Tun, 
cannot be gainsaid ; but negligence per se 
is not actionable. In the recent case in 


Australian Knitting Mills, 


Ltd. (1), at p. 103* their Lordships of the. 
Privy Council stated the law as follows: |: 

“The mere fact that a man is injured by another's 
act gives in itself no causa of action: if the act is 
deliberas. the y injured will have no claim in 
Jaw even though the injury is intentional, so long as 
the other party is mergly exerciaing a legal right ; if 

act involves lack of due care, again no case of 
actionable negligence will arise unless the duty tobe 
careful existe.” 

In M'Alister (or Donoghue) v. Stevenson 
(2), at pp. 618 and 6197, a decision of the 
House of Lords which was discussed and 
adopted by the Privy Council in Grant v. 
Australian Knitting Mills, Ltd. (1), Lord 
Macmillan said in the course of his speech- 

“The law takes no cognizance of carelessness in 
the abstract. It concerns itself with carelessness 
only where there is a, duty to take care and where 
failure in that duty has caused damage. In such cir- 
cumstances carelessness assumes the legal quality of 
negligence and entails the consequences in law 
negligence... The cardinal principle of liability is 
that the party complained of should owe to the, party 
complaining a duty to take care and that the party 
complaining should be able to prove that he has 
suffered damage in corsequence ofa breach of that 
duty.” 

in order, therefore, that the M. R. N. Firm 
may succeed on the ground of negligence 
against Bose, it must be established that 
in the circumstances of this case Bose owed 
a duty to the firm to take reasonable care. 
The legal conception of the word “duty” 
has, no doubt, been widely extended by 
recent decisions. The most authoritative 
exposition of the present law is to be found 
in the speeches delivered in M'Alister (or 
Donoghue) v. Stevens‘n (2) Lord Atkin in 
the course of his speech said at p. 580T: ` 


« “You must take reasonable care to avoid acts or 


omissions which you can reasonably foresee would 
be likely to injure your neighbour. Who, then, in 
law is my neighbour? The answer seems to be— 
persons who are so closely and directly affected by 
my act that I ought reasonably to have them incon- 
templation as being so affected when I am direct- 
ing my mind to the acts or omissions which are 
called in question,” 

Lord Macmillan said (at p. 6197) : 

“What, then, are the circumstances which give 
rise to this duty totake care? In the daily con- 
tracts of social and business life, human beings are 
thrown into, or place themselves in, an infinite variety 
of relations with their fellows ; and the law can refer 
only to the standards of the reasonable man in 
order to determine whether any particular relation 
gives risetoa duty to take csre-as between those 
who stand in that relation to each other.” 


What are the facts of this case upon 


(1) (1936) A O 85; 159-Ind, Oas 667; AIR 1936 P O 
34; (1935) O W N 1327; 8 RPO 97; 43 LW 183; 
(1936) A L J 120; y M L J 513 ( 0). 
(2) (1932) A O 988; 101 L JP O 119; 193280 (E L) 
31; 1932 SoL T 317; 147 L T 281; 37 Com. Oas. 350; 
768 J 398; 48 T LR 494." 
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which it is said that Bose, owed a duty to 
“the M. R. N. Firm? There was an agree- 
ment of tenancy between Po Tun and the 
firm ; it is an incomprehensible document, 
but it might be construed as containing an 
undertaking by PoTun not to dispose of 
aay part of the crop until the rent had been 
paid. If Bose had had notice of this agree- 
mentit might be (although it must not be 
understood that [ express any opinion on 
this point) that he would be under a duty 
to gee that the rent was paid, before at his 
instance a Receiver took possession of the 
crop; but it is common ground that Bose 
did not have notice of this agreement. The 
only ground on which an attempt has been 
made to base the existence of such a duty 
is the assertion of the existence of ‘a vague 
custom, of which there is no evidence, that 
landlords of agricultural land in Burma 
generally expect to be paid their rent out 
of the produce of the land. Adopting the 
language of Lord Atkin, does the existence 
of this general expectation on the part of 
landlords, if it does exist, cause the M. R. N. 
Firm to be so closely and directly affected 
by the act of Bose in applying for the 
appointment of a Receiver that Bose ought 
reasonably to have had the firm in cun- 
templation as being so affected when he 
was directing his mind to the making of 
his application ? The answer to this ques- 
tion must clearly be in the negative ; 
otherwise the result would plainly be that 
every purchaser from a tenant of the 
Jatter’s crop would be liable to an action 
in negligence if, before making his pur- 
chase, hedid not first satisfy bimself that 
the tenant had paid his rent, a proposition 
which on the face of it is absurd. The 
conclusion therefore is that in the circum- 
stances of this case Bose owed no duty to 
the M. R. N. Firm, and therefore the 
M. R. N. Firm could not maintain an action 
“in negligence against Bose. 

We have had cited to us certain un- 
reported decisions of this Oourt regarding 
the rights of a judgment-creditor who 
attaches the crop of his judgment-debtor, 
whois a tenant of the land which he cul- 
tivates, but these decisions have no bear- 
ing on the present case. They proceeded 
on the ground that the judgment-creditor 
could attach only the right, title and in- 
terest of the judgment-debtor in the crop, 
and in this sense the judgment-creditor 
“steps into the shves” gf the judgment- 
debtor and is bound by the contracts en- 
tered into hy the judgment-debto? in 
regard to the crop. An application for the 
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appointment of a Receiver is on an entirely 
different footing, for, the Receiver hokis 
the property subject to the orders of the 
Court and not for the benefit of any parti- 
cular party: Ma Joo Tean v. Collector of 
Rangoon (3). It has been brought to our 
notice that the learned Judge, purporting 
to act onder O. XLI, r. 33, Civil Procedure 
Code, hasin his judgment made an order 
affecting a person who was not a party 
to the second appeal, in that he has dis- 
missed the suit as against Po Tup who, as 
I have said, did not appeal in respect of 
the decree which was passed against him. 
The learned Judge appears to have thought 
that there was a misjoinder of defendants 
in the original suit, and that a decree based 
on a breach of contract against one defen- 
dant and a decree for damages in tort 
against another defendant cannot be made 
in the same suit. With the greatest res- 
pect, this is a misconception of the law. 
There was no misjoinder of defendants in 
this case; the provisions of O. I, r. 3, Civil 
Procedure Oode, cover the joinder of the 
three defendants in the suit in the Town- 
ship Court. There is no reason why a 
decree for damages for hreach of contract 
against one defendant and a decree for 
damages in tort against another defendant 
should not be passed in the same action; in 
Grant v. Australian Knitting Mills, Ltd. 
(1), the Privy Council made a decree 
against the retailer of the underwear for 
breach of contract and against the manu- 
facturer of the underwear in tort. 

Our difficulty, however, is that Po Tun 
is not a party to the appeal before us; but 
it is, we think, necessary that we should 
point out that in Chokalingam Chetty v. 
Seethat Ache (4), their Lordships of the 
Privy Council laid down that r. 33 of 
O. XLI, Oivil Procedure Oode, must be 
read together with r. 20 of the same Order 
and that a decrees cannot be made by an 
Appellate Court affecting a person who is 
not before the Court. The order dismissing 
the suit against Po Tun was made without 
jurisdiction and we must therefore point 
oat that it is of no effect and cannot be 
acted on; that is, the decree of the original 
Court against Po Tun stands. As regards 
P. B. Bose and the Receiver U Ba Shwe, 
this appeal is allowed, the judgments and 

(3) AIR 1934 Rang 321; 155 Ind. Cas.776; 12 R 
437; 7B Rang. 358. 

(48 R 39; 107 Ind. Cas 237; A IR 1927 PO 253; 
6 1A740 WN 1931; 27 L W1;54M LJ 88: 
a ee 470 LJ 136; 32 OW N 284; I LT 
Da S Bom. L R 220; 26 A L J 371 
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decrees of the Assistant District Oourt, 
Pyapon, on first appeal and of this Court 
on second appeal are sef aside and the 
judgment and decree of the -Towhship 
Oourt of Pyapon, dismissing the suit as 
against them, is restored with costs in their 
favour in all Courts. We assess the Advo- 
cate's fee in this Court at ten gold mohurs. 

Roberts, C. J.—I have had the advant- 
age of reading the judgment of my brother 
Dunkley in thiscase. It sets out the facts 
in detail and reaches conclusions with 
which 1 entirely agree. — It is, therefore, 
necessary to say only a very few words, 
The respondents the M. R. N. Ohettiar Firm 
were the landlords of Po Tun, but they had 
no lien or charge upon his crop, as has 
‘been pointed out by the learned Judge in 
second appeal. They had no-right to its 
possession though it is true that in the 
normal course of events the tenant would 
be enabled to pay his rent out of his crop. 
Accordingly a seizure of the crop of which 
Po Tun was the undisputed owner, and of 
which he was in actual possession could 
give no one except Po Tun himself the 
right to maintain an action for damages 
for conversion. 

Negligence in law is the breach of a duty 
to take reasonable care; and want of care 
is therefore only actionable at the suit of a 
person who has suffered damage because 
‘the defendant has acted in breach of a 
common law duty towards him, or of a 
statutory duty towards the public at large 
ora class of the public of which heisa 
member. The seizure of Po Tun’s crops 
may have been a conversion actionable at 
his suit but it is mistaken law to say that 
a stranger who cannot maintain an action 
for conversion, can maintain an action for 
damages for negligence because the 
damages from a wrongful conversion result 
in the owner in possession being unable to 
fulfil hie contractual obligations. To hold 
this would in, effect be to enable third 
parties to sue for negligence upon the same 
facts as those on which an undisputed 
owner in actual pcssessicn can maintain 
an action for trover; since it would be said 
that whenever the seizure was wrongful, 
„there was a want of care in making it. It 
seems to me that a test to be applied is to 
examine the nature of the righis of the 
M. R. N. Chettyar Firm against Po Tun if 
‘there had been no seizure by the Receiver 
and Po Tun had kept the paddy and not 
sold it. The-firm might have had'an action 
ex contracts fcrthe rent, but not an acticn 
of detinue, because they “had no right. to 
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the possession of the crop, nor was there 
any contract of bailment. I have examined ə 
the’ contract of tenancy, in this case with 
somecare. [tisin-a printed form but its 
provisions are far from clear and it seems 
a pity thal agreements of this kind should 
not, if they canna be drawn up under 
legal advice, at least follow precedents from 
which the legal position can be ascertained 
clearly. The contract in this case does not 
state that any paddy shall bə the property 
of the paddy land owners until the rent is 
paid, but it contains a covenant by the 
tenants to deliver good paddy measured in 
the baskets of the paddy land owners at 
such place as may please the latter and a 
‘covenant not to alienate or use any paddy 
till the rent is paid. Under it, therefore, 
the paddy belongs to the tenant and an 
actionable wrong suffered by Po Tun at 
the hands of third parties in respeci of his 
paddy is thus no concern of the M.R.N. 
Ohettyar Firm at all. 

The learned trial Judge in second appeal 
thought that Bose should have had the firm 
in contemplation when he bad notice that 
part of the land had passed to their posses- 
sion and ownership. It had in fact passed 
into their ownership but Po Tun was their 
tenant in occupation and the crops belong- 
ed to him. I therefore agree with my 
learned brother Dunkley that this appeal 
should be allowed in the terms stated by 
him in his judgment. And I also agree 
that the order made in second appeal dis- 
missing the suit against Po Tun was, for 
the reasons stated by my learned brother, 
without jurisdiction and 1s of no effect. 

Mya Bu, J.—I have had the advantage 
of reading the judgments of my learned 
brother, Dunkley, J., and of my Lord the 
Ohief Justice. I concur in their conclusions 
and have ncthing more to add. 
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Section 50-A, Punjab Tenancy Act, must be read 
along with ss, 45 (6) and 50, which are expressly-men- 
tioned in it, and theonly reasonable’ interpretation 
which can be put onit is that asecond trial be- 
tween the parties is barred in the Oivil Courta on 
the grounds on which they had fought it in the 
Revenue Court under s. 45 (6) or s 50. The mere 
fact that a suit by tenants has been previously 
brought in a Revenue Cout under s 50 to contest 
their liability to ejectment on the groaned that they 
were ae aay A tenants, does not har the jurisdic- 
tion of Civil Courts to entertain the suit based on 
adverse possession. Sultan Mahmud v, Ahmad Khan 
(2) and Mehar Khanv Atta Muhammad Shah (3), 
dissented from. 


5. O. A. from the decree of the Additional 
Disirict Judge, Karnal at Ambala, dated 
July 15, 1935, 

Mr. Shamair Chand, for the Appellant. 

Mr. Muhammad Amin Khan, for the Res- 
pondents. i 

Judgment.—The facts of the case which 
has given rise to Second Appeals Nos, 1539 
to 1045 of 1936 are as follows : The defen- 
dants, claiming to be landlords of the land 
in dispute, had notices for ejectment served 
on the plaintiffs under s.45, Punjab Ten- 
ancy Act. In pursuance of these notices, 
the plaintiffs were ejected. They then 
brought suits for recovery of possession in 
the Revenue Court under s. 50, Punjab 
Tenancy Act, denying their liability to be 
ejected on the ground that they were 
occupancy tensnts. These suits were dis- 
missed. The plaintiffs have now sued in 
the Oivi] Courts for possession, alleging 
that they had become owners of the land 
by adverse possession and in the alterna- 
tive claiming to be occupancy tenants, 
The suits were dismissed by the trial 
Judge on the preliminary ground that the 
Civil Court had no jurisdiction to enter- 


‘tain them by reason of the provisions ‘of 


5. 60-A, Punjab Tenancy Act, which was 
added by (Punjab) Act V of 1929. The 
plaintiffs appealed to the District Gourt, 
but their appeals have been dismissed by 
the Additional District Judge. i 
There can be no dcubt as to the correct- 
ness of the decision of the Oourt ‘below, go 
far as the alternative claim is concerned : 
and indeed this was frankly conceded 


-before me by the learned Oounsel for the 


appellants. In Cheta v. Baija (1), a Full 
Rench of this Court had .held in 1928 that 
under the law as it then stood, a, Civil 
Court had jurisdiction to entertain and try 
a suit brought by a person .who.had been 
dispossessed from his tenancy after notice 
issued to him under s.,45; .Tenancy Act, 
and who had been unst&tcessful in a suit 


1) 9 Lah. 38; 105 Ind. Oas, 507; AI. R 1997 ‘Lah. 
455; 29PL R489 (F B) 7 HA ae 
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brought in the Revenue Court to contest his 
liability to ejectment, for posseasion of the 
land from which be had been ejected on 
the ground that he had a right of occupancy 
therein, but that. the subsequent prcceed- 
ings in the Civil Court would be regulated 
by the Proviso to sub-s. (3) of 8.77. It was 
to get rid of the effect of this decision, and 
to prohibit the same matter being agitated 
once again on the same grounds in the 
Civil Courts after it had been heard and 
decided in the Revenue Courts, that the 
Legislature enacted Act V of 1929, where- 
by s.50-A was added to the Punjab Ten- 
ancy Act. That section laid down that: 

“No person whose ejectment has been ordered by a 
Revenue Court under s 43, sub-s. (6), or whose suit 
has been dismissed under s. 50, may institute a suit 
in a Oivil Court to contest his liability to ejectment, 
or to recover “possession or occupancy rights, or to 
recover compensation,” 

Reading this section with s. 50, it is 
quite clearthat a Oivil Court bas no juris- 
diction to entertain a suit on the ground 
that the plaintiff is not liable to ejectment 
because he is an occupancy tenant, after 
he has unsuccessfully sued in the Revenue 
Courts under s. 50 to contest his liability 
onthe same ground. The question, how- 
ever, remains whethere the bar applies 
equally if the suit in the Civil Oourt is 
based on the ground that the plaintiff had 
acquired ownership of the land in dispute 
by adverse possession. On this point there 
are two contradictory decisions by Single 
Benches of this Court. In Sultan Mahmud v. 
Ahmad Khan (2), Dalip Singh, J., held that 
ee by a Revenue Court of the plaint- 
iff's claim to contest his liability to eject- 
ment on the ground that he is an occupancy 
tenant would not bar his suit in a Oiva 
Court for a declaration that he had acquired 
ownership of the land by prescription. He 
expressed the opinion that s. 50-A had no 
béaring to a suit of this kind, it being 
inapplicable “aa the suit in question was 
not of the class contemplated by that 
section”. In Mehar Khan v. Atta Muhammad 
Shah (3), Currie, J., without reference to the 
previous decision of Dalip Singh, J. which 
does not appear to have been brought to 
his notice, held that where a suit to 
contest liability to ejectment has been 
dismissed by the Revenue Court, a subse» 
quent suit in a Civil Oourt is not competent, 
even though on the face of it the suit is 


one for a declaration that the plaintiff is 


(2) AIR 1938 Lah. 1016; 147 Ind. Oas. 521; 6 RL 


401. 
9) A IR 1935 Lah. 719; 158 Ind. Gas. 598,16 Lah. 
1086; 37 P LR 501; 8R LI. 
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owner by virtuc of adverse possession. but 
is in substance one to contest their liability 
to ejectroent. 

The facts of the case decided by Dalip 
Singh, J., are not given in detail in the 
judgment as printed in the All India 
Reporter. But on reference to the original 
record (Oivil Appeal No. 1531 of 1932) I 
findthat the point involved was substan- 
, tially the same as in the case decided by 
Ourrie, J. in 1935. It appears that the 
defendants in that suit had got a notice of 
ejectment served on the plaintiffs under 
s. 45. The plaintiffs contested their liability 
to ejectment and within two months from 
the date of the service of the notice 
brought a suit under s. 45 (3) for cancel- 
lation of the notice and prayed that they 
be declared occupancy tenants.” This suit 
was dismissed by the Revenue Court. A 
fresh notice for ejectment was then served 
on the plaintiffs, and they, instead of con- 
testing the notice under s. 45 (3) or bring- 
ing a suit under s. 50 in the Revenue Court, 
sued in the Civil Oourt for a declaration 
that they were the owners of the land in 


dispute, having acquired title by adverse - 


possession. As stated above, the learned 
Judge held that the suit was not barred 
by s, 50-A. 

It seems to me, with all respect, that the 
law has been laid down correctly by Dalip 
Singh, J,in the case cited. There is no 
doubt that s. ¢0-A is not very happily 
worded. But it must be read along with 
es. 45 (6) and 50, which are expressly 
mentioned in it, and the only reasonable 
interpretation which can be put on it is 
that a second trial between the parties is 
barred in the Qivil Courts on the grounds 
on which they had fought it in the Revenue 
Court under a. 45 (6) or s, 90. It is con- 
ceded that a Revenue Court has no juris- 
diction to determine the questiom of the 
alleged acquisition of title by adverse 
pessession. Therefore in the suit under 
s. 50,even if the plaintiff had claimed to 
contest his liability to be ejected on the 
ground thst he had acquired title by 
prescription, the Revenue Court would have 
had to decline to go into the question and 
the proper course for it would have been 
torefer the parties to a Oivil Court. In 
this connection reference may be made to 
the decision of Mr. Miles Irving, Financial 
Commissioner, in Sadhu Ram v. Mehr Shah 
(4), where he observed that “only a Civil 
Court can adjudicate finally on the question 
of adverse possession ;" and 

(4) 11 L. L T76, 
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“If in any case, e. g, suit by tenant to contest a 
notice of ejectment, it becomes necessary to determine 
the question of advarse possession, the proper course 
of the Revenue Oourt is to follow the procedure 
laid down in s. 98, Punjab Tenancy Act." 


and refer the parties to a civil suit. It 
was also held that if instead of following 
this procedure thee Revenue Oourt has 
decided forthwith the question of adverse 
possession, its decision is without jurisdic- 
tion Itis also admitted by the learned 
Couneel for the respondents thatif, after 
notice under s. 45 had been served on the 
plaintiffs, they had not brought any suit 
under s 45 (6) or s. 50 in the Revenue 
Ocurt, it would have been open to them , 
to sue in the Civil Oourt straight off on 
the strength of their alleged title acquired 
by adverse possession. If this is so,I do 
not see why the mere fact that a suit has 
been previously brought in a Revenue 
Court to contest their liability to ejectment 
on the ground that they were occupancy 
tenants, should bar the jurisdiction of 
Oivil Courts to entertain the suit based 
on adverse possession, this matter being 
in the cognizance of Civil Courts alone. In 
support of his decision to the contrary, 
Currie, J.. has referred to Thakar Gur v. 
Bai Sakhi (5). But, if I may say so with 
all respect, a careful perusal of the judg: 
ment delivered in that case will show that 
it does not lay down that the Oivil Court 
has no jurisdiction to entertain a suit 
like the one before us. On the other hand, 
the following passage in the judgment of 
Benton, J. in that case (p. 16*) makes it 
clear that such a suit is competent : 
“Sir Meredyth Plowden has pointed out that a 
person who has received notice of ejectment and who 
sues in the Revenue Court, either gets decrees pro- 
tecting him, or he fails and is ejected. If he claims 
to be a proprietor, it is still open to him to sue'm 
the Oivil Oourt and claim the land as a proprietor, 
if this be his contention. The difference between 
success and failure in the Revenue Oourt for such 
a person is that he appears in the Oivil Ooart and 
contest his claim either with or without the vantage 
ground of possession which may be very important.” 
After fully considering the matter I am 
of opinion that the law was correctly laid 
down by Dalip Singh, J. in Sultan Mahmud 
v. Ahmad Khan (2), which I respectfully 
follow, in preference to Mehar Khan v, 
I accordingly 
accept these appeals, set aside the judg- 
ment of the Courts below and remand the 
cases to the Oouit of first instance under 
O. XLI, of r. 23, Civil Procedure Code, for 
decision on the merits. Court-fee on each 
appeal will be Anad. other costs will 
(5) 5P R 1895. Si 
*Page of 1695 P, B.—[ Hd] 
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Before concluding 
I wish to make it clear that in accepting 
these appeals I am merely deciding the 
question of jurisdiction, and this judgment 
should not be taken as containing the 
remotest indication of my opinion on the 


merits of the claims of the various plain-" 


tiffs. These ure matters which will be 
decided by the trial Court on the evidence 
which might be produced before it. 

8. l Cases remanded. 
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Partnership Act (IX of 1932), sa.” 74, 689—S. 74, 
if retrospectite—Right of action accrued to firm 
before passing of Act—Suit instituted after pass- 
ing of Act—S, 69, if affecte right or only alters 
procedure to be followed—Sutt instituted contrary to 
provisions of 8. 68—If can be validated by sub- 
ii a compliance with provisions. 

he operation of s. 74 of the Partnership Act is 

not confined only to suits and proceedings which 
were pending at the time of the commencement of 
the Act asthe section does not say so in express 


terms. 

The right of action accrued to the firm before the 
passing of the Partnership Act, is not affected by 
8.69. The firm has still got that right, the same 
right as it had before the Act was passed. What 
“has been altared is the mode in which the firm can 
enforce that right Formerly it had only to filea 
suit into Court. Now before filing a suit the drm 
has to get itself registered, and that is a matter of 
alteration in procedure which the law is perfectly 
competent to effect, Where, therefore, a suit is in- 
stitated after October 1, 1938, the procedure under 
s. 69 must be followed. Surendranath Dev. Mano- 
har De (1), Danmal Parshotamdas v Baburam 
Chhotelal (3)-and Parinchu v. Ravi Varma (T), re- 
lied on, Lee Morris v. Sambhamurtht Rayar (4) and 
Promotha Nath Pal v. Mohini Mohan Pal (5), die 
tinguished, 

Section 69 must be interpreted strictly and a 
suit instituted contrary to its provisions is bad 
and cannot be subsequently validated by’ compli- 
ance with those provisions Ramakrishna Nadar v. 
Thirumalat Vandaya Thevar (8), distinguished. 
B.O. A against the decree of the Sub- 
Judge, Vellore, in A. 8. No. 97 of 1935. 

Messrs. K. S. Krishnaswamy Iyengar and 

S. Ramachandra Iyer, for the Appellant. 

. Mr. V. CO, Veeraraghavachari, for the 
Respondent. | 

, Judgment.—The appeal is by the plain- 
tif.. The plaintiff is a? firm and the smt 
was against a-debtor of ‘the firm to 
recover money due on dealings. ; The 


suit was filed on October 12, 1933, i. 6. 
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it was presented into Oourt on that day; 
and it was admitted to the file on Novem- 
ber 20, 1933. The Partnership Act IX of 
1932 came into force on October 1, 1922, 
except s. 69 which came into force 
according to s. 1 (3) of the Act on 
October 1, 1933. And the question for 
decision in this suit is whether, having 


regard to the provisions of s. (9 the 
suit 18 maintainable. Section 69 (2) 
18 : 


“No suit to enforce aright arising from acon- 
tract shall be instituted in any Court by or on 
behalf of a firm against any third party unless 
the firm is registered and the persons suing are or 
have beenshown inthe register of firms as partners 
in the firm," 


‘This suit was instituted after October 
1, 1933, and the trisl Court and the 
Court -of first appeal have both held that 
it is not maintainable, because the plnin- 
tiff firm was not registered on October 
12,1933. Another point that arises in 
The plaintiff firm did 
actually get itself registered on January 
15, 1934; and it is contended that the 
lower Courts were wrong in not holding 
that the suit could be treated as valid as 
from that date. Two arguments have 
been put forward on appeal. The first is 
that the right to bring a suit without 


being registered as a firm to recover this 


debt was aright which had vested before 
the passing of Act IX of 1932, and so is not 
affected by the provisionsof that Act. 
That is the argument founded on geneal 
principle: and it is also contended that 
8. 14 ofthe Act confirms this principle. 
THe second argument relates to the fur- 
ther point which I have just mentioned, 
namely that the lower Courts should have 
treated the suit as valid as from the date 


when the frm became registered. 
The relevant words of s.74 are as fol- 
lows : ° 


“Nothing in this Act shall affect or be deemed to 
affect : (a) any right, title, interest, obligation or 
liability elready acquired, accrued or incurred 
before ‘‘the commencement of this Act or (b) an 
legal proceeding or remedy in respect of any suc 
right.” 


Before examining the principal argu- 


mentin the appeal which is briefly that 


s. 74 merely enunciates the general prin- 
ciple that new enactments cannot retrospece 
tively affect vested rights unless by 
express provision in the enactments them- 
selves, I would observe that the legal 
proceedings indicated in s 74 (b) have 
been interpreted in some decisions to mean 
proceedings pending at the commence- 
ment ofthe Act, and it is argued as a 
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preliminary pointthat that interpretation 
is not correct. With all respect to the 
learned Judges who decided those cases, 
namely Surendra Nath De v. Manohar De 
(1) and Firm Krishen Lal Ramlal v. 
Abdul Gafur Khan (2), I must say that I 
find myself in agreement with the learned 
Government Pleader, who appears for the 
appellants, on this point. There appears 
to be no reason why, if the Legislature 
intended to confine the operation of s. 74 
only to suita and proceedings which were 
pending eat the time of the commencement 
ofthe Act, they should not have said so in 
express terms. One finds such provisions 
in other enactments. Onthe main -point, 
however, namely that s.69 either ‘by the 
general law or by reason of the operation 
ofs. 74 has no retrospective effect, I 
find myself unable to agree with the 
learned Ooungel for the appellant. The 
argument, as I have said, is that the firm, 
prior tothe passing of the Act, had the 
right to sue for debt without being register- 
ed, that right was vested right which can- 
not be taken away by the Act, and, therefore, 
since the cause of action accrued before 
the Act, the plaintiff-firm can brin 

exactly the same kind of suit as it coul 

before the Act, +. e. without first getting 
itself registered under Ohap. VII of the Act. 
In my opinion the only right which is 
„affected by s. 69 isa processual right. 
Before the Act, the firm had acquired 
rights under its contract with defendant. 
Those rights are not affected or impair- 
ed by the passing of the Act, Before the 
Act, the frm could have brought a suit 
against the defendant to enforce that 
contract. The right to bring asuit is not 
impaired by the passing of the Act. So 
far as I oan see, the only difference is 
that prior to bringing the suit the 


plaintiff firm must now do a certain dct, ` 


namely get itself registered in the office 
of the Registrar of firms, and I think that 
is a processual matter. 

Therefore, though the general principle 
relied upon by the learned Government 
Pleader cannot be gainsaid, and while it 
cannot be denied that it applies to protect 
all vested rights from the retrospective 
effect of new enactments, this, in my opinion, 
is the exception, namely where the 
right relates to procedure in which the 
litigant has not got a vested right. I 


(1) 63 O 218; 153 Ind. Oas. 671; AT E 1984 Oal, 


754; 39 OW N67; 7 RO 398. 
(3) AI R1935 Lah. 893; 160 Ind, Cas, 513; 17 
Lah. 275, 38 P LR-633;8R L557. 
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cannot, however, omit to set out the 
argument in its strongest form, which has 
now been put forward on behalf of the 
appellant, namely that the right irfdicated 
in s. 74 (a) is a right of action, and if 
s. 69 can be construed as affecting the 
right of action, which the plaintiff firm 
had before the Act. that section is 
nullified by s. 74. I have given that 
argument my careful consideration, and 
I feel that the right of action in this 
case is not affected as such bys. 69.. 
The plaintiff firm hasstill got that right 
thesame right as it had beforethe Act 
was passed. What has been altered is 
the mode in which the firm can enforce 
that right. Formerly it had only to file 
a suit into Court. Now before filing a 
suit the firm has to get itself registered, 
and that as Ihave said, is a matter of 
alteration in procedure which the law is 
perfectly competent to effect. This is the 
view of the section taken inthe Allahabad 
High Court io Danmal Parshotamdas v. 
Baburam Chhotelal (3) at p. 4994, 

My attention has been drawn to several 
decisions in India ‘in which the general 
principle has been effirmed. The first of 
these is Lee Mortis v. Sambhamurthi Rayar 
(4). That was a case where the landlord 
rent. The 
suit was instituted in April 3869 and 
included arrears which were due for 
1865-66 béfore the passing of Act VIII of 
1895. That Act governed the relations 
landlord and tenant at the 
time of the suit, and aceording to s. 7 
ofthat Act, no suit 'to enforce the terms of-a 
tenancy could be maintained unless pattas 
and muchtltkas had been exchanged. The 
defendant: in the Madras High Oourt 


- Reports Suit Lee Morris v. Sambhamurthi 


Rayar (4) contended that so far as rent 
due for 1865-66 was concerned, the suit 
was unsustainable, since patta and muchi- 
lika had not been exchanged. The fact, 
however, was that at the time when the 
arrears accrued, the Act bad not come 
into force, and it was not necessary in 
order to enforce the recovery of those 
arrears that patta and muchilika should 
have been exchanged; and it was held in 
that cense that s. 7 of the Act had no 
retrospective effect. 

The exchange of petta and muchilika of 
course had nothing to do with the proce- 

(3) 58 A 495; 160QInd. Gas. $77; AI R1936 All. 
3; 985) A L J 1245; 1936 A u R76;8RA 588. 

(4) OMHE OR 132. 
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dure by which the law was put into 
motion. The procedure was, as every body 
° knows, by instituting a suit in the Court 
of the Collector. The right to recover 
arrears even though no patia and muchi- 
lika had been exchanged was a vested 
right prior to the passing of the Act. 
Another important case cited in this con- 
nection was Promotha Nath v. Pal Mohini 
Mohan Pal (5). That case arose out of a 
difference between s. 66 of the present 
Oivil Procedure Oode and the corres- 
ponding s. 317 of the Code of 1882. The 
latter barred suits by the real owner only 
against the be:amt purchaser at Court 
auction of property sold under a decree, 
but not against the purchaser's assignees. 
The new s. 66 barred suit by the real 
Owner against any person claiming title 
by virtue of the Court auction purchase. 
The suit related to a Oourt auction-pur- 
chase which was confirmed on July 30, 
1906, but in which the sale certificate 
was not taken out till April 24, 1909. 
The suit was tiled after 1909 when the 
present Code of Oivil'Procedure had come 
into force. It was held that the rights 
of the parties were governed by a3. 317 
of the old Act, in other words s. 66 of the 
new Act could not operate to take away 
the right which had been vested be- 
fore the commencement of that Act. In 
this case, therefore, the vested right was a 
substantive right. The new (ode took it 
away absolutely. It was not a case where 
the new Oode merely effected an altera- 
tion in the mode of enforcing that right. 

In Attorney-General v. Sillem (6) the 
principal point for decision was whether 
the Barons of the Court of Exchequer had 
the delegated power under 8. 26 of 22 and 
23 Victoria, Chap. XXI, to extend certain 
provisions of the Common Law Procedure 
Act, 1854, to the Revenue Side of the 
Oourt of Iixchequer. One-of the results 
of such extension was to create a right of 
appeal to the Gourt of Exchequer Chamber 
from the verdict of the Court of Exchequer. 
The point was decided in the negative. It 
was held that the Barons had no such power 
under the aforesaid section of 22 and 23 
Victoria, Chap. XXI. But two of the 


learned Lords who decided- that case held- 


the opposite view, and they proceeded to 
consider the further point whether this 
alteration in the law could affect pending 


(5) 47 O 1108; 58 Ind, Oas, 327; A IR 1980 Oal 
435: 81 OL J 463; 24 OW N 1011. ; 
(Ò (1864) 10 H LOTi JO Jur. 448; 10 LT 
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actions. That point was very pertinent 
to tne case, because the respondents had 
obtained a verdict in the Oourt of Eg- 
chequer before the Barons of the Exchequer 
made the rule aforesaid and claimed that 
the new rule could not operate retrospect- 
ively so asto give appellant the right of 
appeal. Ooncerning the question whether 
the new rules affected pending actions, 
Lord Wensleydale said (p. 762* of the 
Teport,: 

“A question has been presented to our attention 
which must be now considered—Was it competent 
for the Judges of the Exchequer to alter the law 
as to then pending proceedings, and to enact 
provisions at the time so as to affect the verdict 
which the claimant then hid, which was subject only 
to the then existing law, and make it subject to 
another mode of enquiry? I was much impressed 
with this objeotion at first, and was for a time strongly 
inclined to think that it was well founded, and that 
the new rules though operative as to all future suits 
were not operative in this. But further argument. 
and a full consideration of this question, have 
satisfied me that this objection ig not well-founded. 
(Page 763) . I think that if it were an alteration in 
the mode of proceeding only, to the prejudice of the 
claimants, the objection would not prevail.. It is 
clear that there is a material difference when an Act 
of Parliament is dealing with a right of action 
already vested, not intended to be taken away; and 
when ıt is dealing with mere procedure to recover 
those rights, which it may be quite reasonable to 
regulate and alter, (Page 764). The right of the 
suitor isto bring the action, and to have it con- 
ducted in the way and according to the practice of 
the Court in which he brings ıt; andif any Act of 
Parliament, or any rule founded on the authority of 
the Act of Parhament, alters the mode of procedure 
then he has a right to have ıt conducted in that 
altered mode, That therefore takes away nothing, 
The FE of action dose not constitute a title to 
keep the consequences of the right as they were 
before. It gives the right to have the action 
conducted according to the rules then in force 
with respect to procedure I am, therefore, clearly 
of opinion, that 1f the provisions of the rule had 
been in an Act of Parliament of the same date 
the — would eels eea existing suits, and 
would unquestionably have given an appeal in suita i 
which verdicts were already bisina Sn 

l, may add that in the case already 
cited, Surendra Nath De v. Manohar De 
(1), it is held that 8. 69 is operative not 
to affect an existiug right, but merely 
to make an alteration of procedure to 
enforce that right. Though as I have said 
I do not tind myself in agreement with 
the construction of s. 74 adopted by the 
learned Judges .n that case, their inter- 
pretation of s. 69 is, in my view, if ] may 
say Bo with respect, a correct one. The 
same conclusion has been reached ın recent 
cases of this Court. ‘The case in Parinchu 
v. Ravi Varma (7) is one instance. 


(7) 45 L W 276; 171 Ind. Cas 821; A I R 1937 
419; (1987) M W N 340; 10 R M 400, MaS 
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1 now ccme to the second argument 
which has been raised in the appeal, ard 
that is, that although the suit may have 
been bad at the time of the institution, the 
Courts below should have held that it was 
good from the date when the firm got 
itself registered. In support of this argu- 
ment the case reported at Ramakrishna 
Nadar v. Thirumalai Vandaya Thevar (8) 
is cited. That was a case where the plaint» 
iff having applied to be allowed to sue as 
a pauper and his application having been 
- refused, subsequently instituted a suit in 
the ordinary manner. But he did so with- 
out first paying the costs of the pauper 
petition to the defendant. The suit was 
accordingly dismissed, though prior to the 
dismissal of the suit he had deposited the 
costs in question. It was held by this 
Court on the appeal of the phaintiff that 
the Court below need not have dismissed 
the suit altogether, that it was unnecessary 
to go through the formality of a dismissal 
and re-institution the next moment after 


payment of the costs of the pauper appli-— 


cation. The words of O. XXXIII, r. 15, are 
“the applicant shall be at liberty to insti- 
tute & suit in the ordinary manner provided 
that he first pays costs”, etc., and these 
words in my opinio have the same effect 
as s. 69 (2), Partnership Act, which .s that 


no suit to enforce a right shall be instituted. 


unless the firm is registered. Order XX XIII, 


r. 15 might read “no suit shall be‘instituted 


by the applicant unless the costs of the pau- 
per petition are first paid.” On the analogy 
therefore of this decision in Ramakrishna 
Nadar v. Thirumalat Vandaya Thevar (8) 
itis contended by the learned Government 
Pleader that the appellant’s suit should 
not have been dismissed but should have 
been regarded as instituted on the date 
when the firm was registered which was 
January 15, 1934; and in support of this 
argument it is pointed out that the defend- 
antin the suit was not aggrieved by the 
delay or default in getting the firm regis- 
tered, because he raised no objection to 
the progress of the suit while the trial 
was going on, 
argument did he disclose the fact to the 
Uourt that the suit had been filed at a time 
when the firm was not registered. 

In my opinion the circumstances cf this 
case are different from those in Rama- 
krishna Nadar v. Thirumalai’ Vandaya 
Thevar (8). The circumstances of the. two 
cases would be similar if in the present 
(8) 688 ML J 791; 159 Ind. Oas. 1029; AIR 1936 
Mad. 21; 8R M595; 43 L W 67; (1936) M W N 163. 
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case the plaintiff firm bad come to Gourt on 
January 15, 1934, and asked to be allowed 
to withdraw his suit on the ground that 
it was incompetent and to file another 
immediately. It was not until a year later 
that the Court in the present case was 
informed that the suit ss filed was in- 
competent. The defendant in the ordinary 
course must be taken- to have assumed 
when the suit was filed that the plaintiff 
firm was a registered firm and that 
it was registered under the style and title 
found in the plaint. But when in 
March 1935 after the trial was over, the 
defendant discovered that the suit firm 
had not been registered at the time of the 
plaint, then only was he ina position to 
ascertain the real identity of the plaintiff 
by consulting the certificate of registration. 
I do not say that he was actually prejudiced 
in the present case; but certainly cases can 


be imagined in which the certificate of-— 


registration might disclose some change in 
the nature of the firm which would support 
possible defence against the claim. On the 
whole, therefore, I am inclined to interpret 
s. 69 strictly and to hold that the suit 
instituted contrary to its provisions is bad 
and cannot be sabsequently validated by 
compliance with those provisions. In the 
result this second appeal is dismissed with 
costs. Leave to appeal is requested and ib. 
is granted. 
NS. o Appeal dismissed: 


| 





LAHORE HIGH COURT 
* Letters Patent Appeal No. 154 of 1936 
- June 23, 1937 
OOLDSTRBAM AND Din MOHAMMAD, JJ. 
AMIN OHAND-—DRORERB-HOLDER 
—-A PPRLLANT 


versus 
Fem OHUNI LAL-TULSI RAM— 
JUDGMENT DEBTOR AND OTHERS— 
RESPONDENTS : 

Haecution—Oompletion of — Application for exe- 
cutionof decree—-Appeal from decree by judgment- 
debtor and deposit in Court of decretal amount— 
Appeal dismissed with costs— Application again for 
payment of decretal amount with interestand costa 
—-Deoree-holder stating that decree would be satisfi- 
ed in full if amount deposited was paid and that he 
would recover costs by separate execution application 
—Amount pata and Qourt ordering ‘“‘decreé satisfied, 
file will be consigned to record room'—Fresh ap- 
plication by decree-holder for payment of interest, 
on decretal amount up to date of realtzatton if 
maintainable—Civil Procedure Oode (Act V of 1908), 
0. XXIV—Deposit ba yudgment-debtor on condition. 
of decree-holder’s Jurnighing securtty—Interest, if 
ceases to run from date of deposit, | re: 
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The deoree-holder took out the execution of his 
money decree, The judgment-debtor appealed to the 
High Court agaimss the decree and deposited into 

® Oourt the amount due on the decree. After the pro- 
ceedings had cuntmued for a long time the appeal 
failed and the decree-holder agaia applied for pay- 
ment of decretal amount with interest thereon and 
costs. Some time was spent as the judgment-debtor 
applied for time and the decree-holder subsequently 
made a statement to the effect that if, money deposited 
in the Oourt was paid,the decree would A satisfied 
fully, leaving costs of the High Court behind, for 
which separate application for execution would be 
made, J'he amount already in deposit was paid to 
the decree-holders and though inthe vernacular 
record the only order made was that the file should 
be consigned to the record room, the Judge himself 
wrote a brief orderssying: “The decree is satisfied : 
the file will be consigned to record room.” The 
deores-holders made a fresh application for execution 
claiming interest on the decretal amount up to the 
time of realization: 

Held, that ın spite of the use of the word ‘satiafled’ 
by the executing Uourt, it could never be said that 
the execution proceedings had terminated for good 
or that the decree had been fully satisfied. As in their 
previous application the dearee-holders had un- 
equivocally stated that they claimed not only the 
decretal amount but interest, too, on the said amount 
as well as costa, it could not therefore be said that 
by payment of the money deposited in the Court to 
the decree-holders the decree had been completely 
discharged. The executing Vourt had not, therefore, 
become fuacius oficio and that a fresh application 
for realization ot the balance due to the decree- 
holders was maintainable. Dhonkal Singh v Phakker 
Sangh (1), Thakur Prasad v. Fakirullah (2), Bala- 
subramania Chetti v. Sivanammal (3) and Upendra 
Nath Bose v. K. B. Dutt (4), relied on. Fakamddin 
Mahomed Ahsan v. Official Trustes of Bengat (5) and 
Dwijendra Krishna Dutt v. Kedar Nath (6), dis- 
ti hed. [p, 17, col. 2.) 

_ Where a conditional deposit has been made by the 
judgment-debto1 and the decree-holder is under the 
necessity, if he desires to withdraw the amount, ol 
furnishing security, interest upon the amount 
deposited does not cease to ran from the date of 

- deposit. 
relied on, Satyanandan v. P. Mangayya (7), refer. 
to. [p. 818, col. 1.] 


L. P, A. from the judgment cf Mr. Justice 
Jai Lal, dated October 16, 1936. 

Messrs. J. N. Aggarwal and Yashpal 
Gandhi, for the Appellant. 

Mr. Mehr Chand Sud, for the Respondent 
(J udgment-debtor). 


Din Mohammad, J.—This appeal has 
arisen in the following circumstances: On 
June 13, 1925, the firm Ohuni Lal-Tulsi 
Ram thiongh Tulsi Kam instituted a suit 
for rendition of accounts and recovery ofthe 
umount due against Amin Ohand, son of 
Mast Ram and Mast Ram. The suit of the 
plaintifis was, however, dismissed and on the 
other hand they were called upon to pay to 
the defendants Rs. 16,835 with propor- 
tionate cosis. They were, farther required 
to pay- to the detendanis future interest 
on tue decretal amouht from the date 


= 
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K. M. Boss & Co. v. Allen Brothers (8), - 


als 


of the suit till the date of realization 
at 6 per cent. per annum. In addition 
to this, they were burdened with costs 


assessed at Rs. 2,159-100. This judg- 
ment was pronounced on February 3, 
1928, 


On December 20, 1928, the defendants, 
who were then treated as decree-hulders, 
took out execution proceedings for the frst 
time. In pursuance thereof, warrants for 
attachment and arrest were issued. In 
the meantime, the plaintifis Judgment- 


- debtors filed an appeal in the High Oourt 


and on July 18,1929, obtained ‘an order 
directing the decree-holders to furnish 
security for restitution before realizing the 
decretal amount. On August 26, 1929, 
the judgment-debtors paid into Court 
Rs. 19,001-10-0. On March 1, 1930, Rs. 3,560 
more were‘putin and on August 1, 1930, 
Rs. 684-4-0 were added to the sums men- 
tioned above. The decree holders made an 
attempt to furnish security in accordance 
with the order of the High Oourt but their 
gureties were ultimately rejected by this 


Court on Marah 11, 1931. On July 3, 
1931, the decree holders were again 
called upon to furnish proper securi- 


ty. On August 14, 1931, an order was 
made that pending invéstigation into the 
substantial nature of the security offered, 
the money should remain deposited in the 
Oo-operative Bank by consent of the 
parties. This investigation took very long; 
in fact arguments in that matier were 
completed on July 1, 1932. Evidence 
started on October 16, 1931, and on that day 
Tulsi Ram again applied tothe Oourt not 
to deliver money to the decree holders until 
proper security was furnished. On August 
12, 1932, money was ordered to be deposited 
in the Imperiul Bank and it was so deposit- 
ed on October 28, 1932. On November 14, 
1932, the execution file was consigned to 
the recerd room. On December l, 1932, 
the plaintifs judgment-debtor's appeal to 
the High Court failed and, on December 19, 
1932, the decree-holders again made an 
application for payment of decretal amount 
along with interest on the above amount 
and costa. On January 5, 1933, the judg- 
ment-debtcra once more applied to the 
executing Oourt for time to move the 
High Cour: for leave to appeal to the Privy 
Oonncil. Some time was spent in waiting 
for further orders from the High Gourt and, 
on June 19, 1934, it appears that the 
decree holders’ Counsel made a statement 
to the effect that if money deposited in 
the Imperial Bank was paid, the decree 


Bi’ 
would be satisfied fully, leaving costs of the 
High Court behind, for which separate 
application for execution would be made. 
On July 28, 1933, the amount already in 
deposit was paid to the decree-holders and 
though in the vernacular record the only 
order made-was that the file should be 
consigned to the record room, the Subordi- 
nate Judge himself wrote a brief order say- 
ing: “The decree is satisfied : the file will 
be consigned to record room . < 
On October | 
made a fresh application for execution 
claiming “interest on the decretal amount 
up tothe time of realization. On May 31, 
1935, the papeis were consigned to the 
record room as incomplete. Another ap- 
plication was made on June 24, 1935, waich 
was resisted by the judgment-debtors but 
ultimately decided in favour of the decree; 
holders on February 4, 1936. On April 23, 
! the 
Seat against the order of the executing 
Sarna naka 
6 Jal. 1 the é 
Las aside the order of the executing 
Oourt mainly on the ground that the Court 


become functus officio after July 28, | 
Ts when mA decree had been recorded as. 


3 
a. It is against thet order that the 


present Letters Patent appeal has been 
made. i 


mination in this case are: (1) whether a 


i icat for execution was com-- 
fresh. application July 28, 1933, 


petent after the order of 
consigning the papers to the’ record room 
in view of the decree having been 
satisfied, and (2) whether tne judgment- 
debtors are liaole to pay interest on the 
decretal amount despite the fact that 
they had made the deposit in Court as stated 


above. — 


On behalf of the appellants it de con- 
tended that the application for execution 
was not finally disposed of. on July. 28, 
1933, and consequently the executing. Court 
did not become functus.oficio. The state- 
ment of the Counsél for the decree-holders 
made.on June 19, 1933, clearly reserved a 
Tight, to 
respect of costs and in these. circumstances 
the hasty order made by the. Senior Sub- 
ordinate Judge in English was not.in ac- 
cordance with the facts of the case and.the 
order really made in the.case was the one 


‘ which was recorded in vernacular. In 


support of this contention reliance has 


been placed ĝu Dhonkal Singh v- Phakker — 
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25, 1934, the decree-holders , 


judgment debtors appealed to this 


The appeal came on for hearing, 
i who allowed the appeal. 


The two questions that fall for deter- 


take out execution proceedings in. 
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Singh (1), Thakur Prasad v. Fakirullah (2), 

Balasubramania Chetti v. Sivanammal (3) 

and Upendra Nath Bose v. K. B. Dutt (4). 
In Dhonkal Singh v. Phakker Singh (1) 


six Judges of .the Allahabad High Goart - 
considered the -question whether a fresh | 


application for execution was competent after 


a previous applicatipn for execution had - 
been struck off the file.- After discussing the - 


various authorities on the subject,.it was’ 
held :- i 


“When an order is made striking an execution . 


case off the file of pending cases, or dismissing it on 
grounds other than’ a distinct finding that the 
decres’ is incapable ‘of execution, that the deoree-. 
holder's. right to get the dectee executed is barred 
by limitation, or by any other rule of-law, or on 
some Similar ground on which the application has, 


clearly béen dismissed on the merits, whether the, 


word “dismissed” or the words “struck off the file” 
or any other similar woids haye been used in 
the order, the decree holder is not barred by the 


w 


force of ay such order from presenting and prosecut-., 


ing a fres 
décree,” 
“In Thakur Prasai v. Fakirullah (2) their 
Lordships of. the Privy Oouncil came to the 
conclusion -that it was clear, both from the 


application’ for the exeoation of his. 


Code of Uivil Procedure itself‘and from the, 


provisions of the Limitation Act of 1877, 


that-a succession of applications-for execu-- 


tion was. contemplated: It was further 


held by their: Lordships that s. 647, Civil | 


Procedure Oode (which now corresponds.to- 
s. 141, Oivil Procedure,Oode) did not- apply - 
to execution proceedings. -In-that casé a‘ 
first application for execution’ of-a .dééree ` 
had ‘been ‘on the déc¢rée-holder’s. petition , 
struck off the list of cases pending for 

hearing and a.second application had been ~ 
made’ within the period of limitation and’ 


tainable, 


_In Balasubramanta Chetti v. Stvanammal 


that second application was” held to be sus- - 


(3) a decree-holder made an application for - 


execution {9 recover mesne profits for three 
years only subsequent to the plaint and not- 
for the full period for which they were due. 
On a second application made for realizing 
the talance due, an objection was raised on 
behalf of the judgment-debtors ‘that the 
subsequent application was barred’ under 


O. Il, r: 2, Civil Procedure Code, by virtue of © 


s. 141, Cıvıl Procedure Uode. 
Privy Council judgment alluded to above, 
a Division Bench of the Madras High Oourt ` 


(1) 15 A 84; A W N 1893, 36 (F B). 
(2)17A106; 22 I A 44; 6 Bar. 526 (P O). 
B 38 M 199; 21 Ind. Oas. 32; A I R 1915 Mad. 811; 


35 ML J 367; (1913) M W N685; 14M L To 
96. > $ r | 
K 53 O 588; 96 Ind: Cas, 562; A IR 1926 Oal 1019; ' 
43. Bape ie ie Ein. eS oie oe 
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held that the second application was not 

e barred inasmuch as there was nothing in the 
Code of Civil Procedure to prevent a decree- 
holder from presenting successive applica- 
tions for realizing different portions of his 
decree. 

In Upendra Nath Bose v. K. B. Dutt (4) 
an appellate decree of the High Court made 
the judgment-debtors liable for payment of 
costs of the trial Court as well as those of 
the’ High Court. In an application for 
execution of that decree, the decree-holder 
sought to execute the decree for costs of the 
High Court only and obtained a partial 
satisfaction. In a subsequent application 
for execution, the’ decree holder applied for 
execution of the balance of the costs allowed 
in the High Court as also of the costs of 
the lower Oonurt. It was held that the 
last application for execution was compe- 
tent. 

On behalf of the judgment debtors, 
reliance is placed on F'akamddin Muhammad 


Ahsan v. Official Trustee of Bengal (5) and. 


D vijendra Krishna Dutt v. Kedar Nath 
(6) but in my view those decisions 
‘are of no avail to the judgment-debtors 
as they procəed on different circum- 
stances. 

In Fakamddin Muhammad Ahsan F. 
Official Trustee of Bengal (5) a judgment- 
debtor pending the exeeution proceedings 
was granted permission to examine the 
state of the accounts but failed to do so. 
‘He then madea fresh application to the 
Court for-the same purpose after the execu- 
tion proceedings had been struck .of and 
the decree declared t> be satisfied. It wag 
held that the question must be determined 
with reference to the provisions ofs. 647, 
Oivil Procedure Code, and the only course 
open -to the judgment debtor would have 
been to apply for a review of the order 
which declared the decree to be satisfied 
and struck off the -execution proceedings, 
It was. further observed that the words 
‘tthe following questions-shall be determin- 
ed by order of the Court executing the 
decree”, of s. 244, Civil Procedure Oode,.did 
not include the Court which had executed 
the decree and had, therefore, become 
functus officio, It may be remarked that 
in -the Privy Council judgment referred to 
above, it has been expressly laid down that 
8.-647, Civil Procedure Code, is not appli- 
cable to execution proceedings and that that 
case was decided 11 years after Makamddin 

(5) 10 O 538. : - 


(6) A I R 1939 Oal. 670; 124 IAd. Cas, 79; 33 OW 
739; Ind. Ral, (1930) Cal’ 399. a D 
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Muhammad Ahsan v. Official Trustee of 
Bengal (5). 

In Dwijendra Krishna Dutt v. Kedar 
Nath (6) the decree-holder had made a 
mistake in calculating the amount due 
to him under the decree and in stating 
in a petition put in by him that the 
decree had been satisfied on a certain 
date on payment of 8 certain sum 
of money by the judgment-debtors on 
that date. He subsequently realized his 
mistake and took out execution proceed- 
ings in respect of the amount stilt due to 
him. The judgment-debtors contended that 
the Court had become functus officto and 


hat their case was covered by Fakamddin 


Muhammad Ahsan v. Oficial Trustee of 
Bengal (5), a Division Bench of the Oalecutta 
High Oourt -upheld the contention remark- 
ing as follows: 

“It has not been pointed out that taking the decree- 


.bolder’s figare as given in the petition for execution 


the calculation would be wrong However that may 
be, the sole ground upon which the decree-holder 
sought for re-opening, the proceedings was that there 
was a mistake which must have been due to his 
own negligence or tothe negligencs of his own 
agente. This cannot be a ground for re-opening the 
proceedings Ib would be against all- fundamental 
rules of relief on the ground of mistake to say that 
mistake due tp the negligence of one of the parties 
is sufficient to relieve him of his own agreement.” 


. As indicated above, the facts of the case 

b2fore .us are quite different from those 
dealt- within the two judgments reviewed 
above. Here, in spite of the use of the 
word ‘satisfied’ by the executing Oourt, it 
could never be.,said that tha execution 
proceedings had terminated for good or 
that the. decree had heen fully satisfied. 
Ia their application dated December 19, 
1932, the decree-holders had unequivocally 
stated that they claimed not only the 
decretal amount but interest, too, on the 
said amount as well as costs. Nome sort 
of reservation, although not to that extent, 
was even made by the Counsel for the 
decree-holdera on June 19, 1933, and it 
cannot, therefore, be said that by payment 
of the money depæited in the Imperial 
Bank to the decree holders the decree had 
been completely discharged. 

I would, therefore, ho)d that the executing. 
Oourthad not become functus oficio and 
thata fresh application for realization of 
the balance due to the decree holders was 
maintainable. 

The only question that remains to be 
decided therefore is whether on account of 
the -deposit having been made by the 
judgment debtors on the dates -mentioned. 
above, the decree-holders were not entitled 
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to realize interest at the rate decreed. The 
judgment-debtors rely on a remark made 
in Satyanandan v. P. Mangayya (1:, to the 
effect that interest was not chargeable as 
the plaintiff could have withdrawn the 
money by giving security. On the other 
hand, the decree-holders refer to K. M. Bose 
& Co. vV. Allen Brothers (8), where it is laid 
down that as no unconditional deposit had 
been made and the decree-holder was under 
the necessity, if he desired to withdraw the 
amount of furnishing security, interest did 
not cease lo run. 

The Madras case dealt with O. XXIV, 
r. 2, Oivil Procedure Code, which provides 
for payment into Court by a defendant of 
the money sued for during the pendency 
of the suit, while the Oalcutta case deals 
directly with a matter arising out of exe- 
cution proceedings and further says that 
O. XXIV, does not apply to proceedings in 
execution. ‘The current of authority there- 
fore is in favour of the appellants. The 


result may work hardship on the judgment- . 


debtors but for this they are themselves to 
blame. They tried to put all sorte of 
‘obstruction in the way of the decree holders’ 
realizing the amount and the decree: holders 
were consequently deprived of the use of 
this money, ‘The rate of interest allowed 
by the executing Court is not heavy and in 
these circumstances | do, not consider that 
any interference with its order was called 
for. I would, therefore, decide this point, 
too, in favour of the decree-holders. The 
result is that 1 would allow this appeal, set 
'aBide the order of the learned Judge of 
this Oourt and restore the order of the 
executing Court. The decree-holders would 
get their’ costs from the judgment-debtors 


throughout. 
: Coidstream, J.—I agree. 
B. Appeal allowed. 


7) AIR 1935 Mad. 343; 159 Ind. Oas? 843; 8R M 
(8) A 1 R1937 Oal 72;97 Ind. Oas. 479. 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 116 of 1935 
December 3, 1937 ; 

VENK4TASUBBA Rao AND ABDUB RAHMAN, Jd, 

BHAMIDIPATI SATYANARAYANA, 
REOKIVER, CHINCHINADA ESTATE— 
. 3 APPRLLANT 

Versus 

ALLURI KRISHNAMRAJU— RBESPONDENT 

Madras Estates Land Act (I of 1908), 38. 43— 
Decree, if can be passed for back rent also. 
-7 A decrees in respect of an excess area cannot be 
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granted for the past faslis also. A retrospectiv 


effect cannot be given to an adjudication under 
a. 43, Madras Estates Land Act. e 


L. P. A. against the judgment of Mr. 
Justice Wadsworth and reported in 159 Ind. 
Oas. 594. 

Messrs. P. Satyanarayana Rao and A. 
Satyanarayana, fcr the Appellant. 

Mr. V. Hangachari, for the Respondent. 

Venkatasubba Rao, J.—The point is 
one of some difficulty in regard to sB. 42, 
Madras Estates Land Act (Jot 1908). The 
landholder tiled an application before the 
Sub-Oollector under s. 42 (2) praying for 
an alteration of the amount of rent in res- 
pect of the excess area in the defendant's 
holding. The rent which was sought to 
be altered, was being paid under the terms 
of a patta, which had been for long in 
force. At that time there was a previous 
suit filed by the landholder, pending before 
the Sub Collector, for rent under the Act. 
The-defendant had pleaded that the rent 
claimed was excessive and issues had been 
framed ın the suit. It was at this stage 
that the application under s. 42 (2) was 
made, The Sub Collector heard the appli- 
cation and the suit concurrently and gave 
a consolidated decision, ag ıt were, holding 
the defendant liable in respect of a large 
excess area and passed a decree upon that 
footing, for back rent also, thus giving re- 
trospective effect to his adjudication under 
8.42. HK is not material to the question, 
but it may be interesting to note, that the 
patta rent was in respect of less than an 
acre and the area found by the Sub-Collec- 
dor was upwards of six acres. 

. The short point raised by this Letters 
Patent Appeal is, whether the Oourts below 
are right in holding that a decree can be 
granted in respect of an excess area for the 
past faslis also. It would be faise analogy 
to refer to other sections of the Act, or 
to other Acts which contain similar but 
differently worded provisions. Section 42 
obviously does not refer to land on which 
there has been a trespass, for, there are 
other sections dealing with cases of trespass. 
Section 163 refers to the ejectment of, and 
8.45 to the rent payable by, trespassers. 
Section 42, the provision with which we 
are concerned, is a special piece of legisla- 
tion involving an invasion oi accrued rights. 
Oonstruing the section strictly—-and there 
can be no doubt that such a provision 
should be so construed—we find it difficult 
to hold that retrwspective effect was intend- 
ed. The notion that. the rent which has 
been acquiesced in, can ‘be abruptly. al- 
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tered with retrospective effect seems re» 
pugnant toevery legal conception. Wads- 
worth, J.,from whose decision this appeal 
has been filed, was also of the opinion that 
back rent cannot be claimed, but he seems 
to suggest the sanctity of contracts, as the 
ground of his decision’ We doubt, although 
we agree with his conclusion, if his reason- 
ing is correct, for the section seems to pro- 
ceed upon the footing of an absence of 
contract. For instance in s. 44, which 
prescribes the rules for determination of 
alteration of rent, it is stated that the Uol- 
lector should have regard inter alia to the 
fact whether the rent was a consolidated 
rent for the entire holding. This and other 
similar rules seem to exclude the idea of an 
inroad upon people's rights where the 
tenancy has its origin in an express contract. 

In support of our view that s. 42 does 
not refer to back rent, we may refer to the 
marked contrast of its wording to that of 
8. 40. Ihe latter section deals, as already 
stated, with the case of trespassers. It 
makes the person in possession liable to 
pay not only what the Oollector determines 
to be fair rent, but, in addition, such sum 
ashe may award as damages for unautho- 
rized occupation; thus, this section ex- 
pressly enacts that an amount in respect 
of a past period can be awarded. The 
omission of similar words in the section in 
question is significant. In the result, the 
judgment of Wadsworth, J. is confirmed 
and the Letters Patent Appeal is dismissed 
with costs. 


N.-D. Appeal dismissed. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 62 of 1936 
March 4, 1937 
ADDISON AND Din MOHAMMAD, JJ. 
HAYAT AND OTHARS—PLAINTIPPS 

— Å PPRLLANTS l 
VETSUS 
MUTALLI AND OTAHRS— DREBNDANTS 


— RASPON DENTS 

Oivil Procedure Uode (Act V of 1903), O. XXII, r.4, 
0. XLI, r. 20-—Joint decree in favour of all defend- 
ants, their interests being separate—One dying dur- 
. ing suit —Legal representatives made parties—A ppeal 
—Legal representatives not made parttes—Appeal, if 
abates as whole—Their inclusion after limitation 
under O. XLI, r. 20, if can be allowed—Some of the 
a lants minors—Benefit of s. 5, Limitation Act 

X of 1908), if can be availed of. 

a decree is made jointly jn favour of all the 
defendants, and their interests inter se are neither 
Separate nor separable, it này lead to two conflict- 
ing decrees if an ‘appsal is-allowed in the absence 
of some of the defendants in whose favour tbe 
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original decree stands. In cases like these, there- 
fore, the non-inolusion of some of the defendants 
as respondents must naturally result in the failure 
of the whole appeal. But where this is not the 
case, and there 1s no danger of coming into conflict 
with any other recognized principle of law, there is 
no bar against an ap proceeding in the absence 
of some ofthe defendants, who are not impleaded 


as respondents. 
Daughter's sons ofthe deceased instituted a suit 


. against the reversioners for a declaration that the 


suit property belonged to them and was in their 
One of the defendants died during the 
course of the suit and his legal] representatives were 
brought on the record. The suit was dismissed and 
the plaintiffs went in appeal The legal represen- 
tatives of the deceased defendant were not implead- 
ed as respondents bat the name of the deceased was 
mentioned. The appellanta sought to make them 
respondents but beyond the period of limitation for 
appeal against them : 

Held, that they could not be joined as respondents 
under ©. XLI, r. 20, Oivil Proceduie Code, because 
such persons could not be deemed to 3o poreon. in- 
terested in the result of the appeal filed against 
other defendants. Even if some of the appellants ba 
minors 8. 6, Limitation Act, had no application to 
such a case, Ohockalingam Chetty v. Seethat Achs 
(y ee Kenhanne Rat v. Manakka (2), dissent- 


Held, further that as the succession had opened, ` 
every reversioner was interested in the estate only 
to the extent of his own share and no more. The 
suit that was instituted by the appellants, though 
declaratory in form, was ssory in effect. It was 
as if each one of the defendants ran the risk of 
being disturbed qua his own shareof the property 
and relief was claimed against him to that limited 
extent only. The appellants could have even com- 
promised the suit with some of the defendants if 
they so desired and proceeded against the rest in 
spite of the compromise. In these circumstances it 
could not be urged that by merely omitting the 
names of the deceased's representatives from the list 
of respondents the appel ang lost the whole appeal 
Sant Singh v, Gulab Singh (3) and Bakhshish Singh 
v. Makhan Singh (4), followed, Umran Bibi v. Ram 
Kishen (5) and Ram Ditta v. Skaman (6), explained. 

L. P. A. from the decree of Mr. Justice 
Abdul Rashid, dated February 22, 1936. 

Messrs. Chiranjiva Lal Aggarwal and 
Kundan Lal Gosain, for the Appellants, 

Messrs, Mehr Chand Mahajan and Ghulam 
Mohy ud-Din, for the Respondents, 

Din Mohammad, J.—TIhis Letters 
Patent Appeal has arisen in the following 
circumstances: One Bakhsha, who owned 
a considerable amount of landed property 
in two Villages, Mitha Lak and Dera, made 
two wills in favour of his daughter's sons, 
Hayat and Ali: a will of his property 
situated at Mitha Lakin 1909 and that of 
his property situated at Derain 1911. He 
had a son, Jalal, living tanen, but Jalal 
was a born idiot. It was provided in tne 
wills that if Jalal ever got over his idiocy 
and exhibited sense, he would innent the 
estate thus bequeathed to Hayat and Ali. 
On May 6,1914, Bakhsha died, and on 
April 20, 1921, both Hayat and Ali broughé 


“a ft 


“minor sons, Bakhsh and Maula, 
the 
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a suit against Jalal for a declaration that 
they were the owners of the land. On 
June 22, 1921, a decree was made in favour 
of Hayat and Ali to the effect that the 
Dera lands should be mutated in their 
favour at once and the Mitha Lak lands 
after the death of Jalal, provided that he 
died childless On July 26, 1921, certain 


-reversioners of Bakhsha instituted a suit 


for a declaration that the decree, dated 
June 22, 1921, should not affect their rights. 
-On February 20, 1922, the reversioners’ suit 
was ‘decreed in regard to the Dera lands 
only. On appealto this Oourt, that decree 
was varied and the declaration in the 
reversioner's favour was, extended to the 
whole of the ancestral property owned by 
Bakhsha, whether situated at Mitha Lak or 
at Dera and the non-ancestral property of 
Bakhsba, now in suit, was’ allowed to 
remain with Hayat and Ali. Jalal did not 


recover from his malady and died in the 


‘same morbid state of -mind on July 15, 


1930. The reversioners of Jalal alleged 
- that he had lett a willin their favour of the 


Tlon-ancestral prceperty and. this gave rise 
to the present-suit by Hayat and the three 
descendants of Adi, who-are all minors. 
It was brought against 30 defendants and 


“was for a declaration, by cancellation of the 
- will, dated June 1, 1930, that -the property 


in suit belonged to them‘and’was ‘in their 


- possession ‘aiid that the defendants ‘had 
-no concern with it.. Out 


of these 30 
defendants, one was Salehon, son of Ahmad. 


‘He died during the pendency of the suit 


and* was replaced on the record by his 
under 
guardianship of their uncle Lala. 
The Subordinate Judge held inter alia 


_that the defendants had failed to prove any 


valid willin their favour, but all the same 
dismissed the plaintiffs’ suiton the ground 
that they had failed ‘to prove fheir own 
title. 


Against _this order, the plaintiffs pre- 


` ferred an appeal to the District Judge, and 


in the memorandum of appeal instead of 
impleading the legal representatives of 
Salehon, deceased, mentioned the name of 
Salehon himself in spite of his death. The 


_Builb had been dismissed on February 20, 


1934, and the appeal was filed on March 22, 
1934. On April 21, 1934, this misiake came 
to the notice of the appellants who at once 
putin an application for its rectification. 
To this application, objection was taken on 


behalf ofethe respondents on the ground 


that the Oourt had no power to implead 


, those. respondents out of time who had not 
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been impleaded within’ time, and thatas , 
the appeal could not proceed in their 
absence, it failed as a whole. The.District 
Judge held thatin spite of Chockalingam 
Cheity v. Seethai Ache (1) he was empower- 
ed by law to bring those respondents on 
the record who had not been impleaded, 
but as the appellants in his view had 
failed to make outa case for the exercise 
of his discretion, he expressed his inability 
to accede to their request. Oonsequently 
on the admission of the appellants 
Counsel that the appeal could not proceed 
in the absence of those respondents 
whose names had been left out, he dis- 
missed the appeal. The appellants then 
preferred a second appeal to this Oourt, but 
ihe learned Judge before whom it came on 
for hearing agreed with that decision on the 
main points and dismissed the appeal. It is 
against that order that this appeal has been 
presented. 

Counsel for the appellants has strenu- 
ously contended that, in the first place, the 
District Judge should have exercised his 
powers undez-O, XLI, r. 20, Orvil Procedure 
Code, and brought on the 1ecord the names 
of Salehon’s representatives; seccndly, the 
District Judge should have exercised his 
discretion in tavour of the minor appellants 
under s. 5, Limitation Act, and should have 


‘condoned the delay in impleading the 


respondents who had been leit out, inas- 
much as the omission was accidental and 
had ‘been occasioned by the existence of 
Salehon’s name on the record, despite the 
fact that his legal representatives had 
already been impleaded in bis place, and, 
thirdly, that, at any rate, the non-implead- 
ing ot Salehon’s representatives could not 
entail the failure of the appeal as a whole. 
Uounsel for the respondents has reiterated 
the arguments employed by the District 
Judge as well as the learned Judge of this 
Court and equally forcibly urged that none 
of the prayers made by the appellants could 
be granted and that the appeal before the 
District Judge could not be entertained in 
the absence of Salehon’s, representatives, 
interests of all the 
respondents. were joint and Salehons 
representatives had obtained a decree in 
their favour which had coneluded the whole 


- matter. 


We first take up. the question of O. XLI, 
r. 20, Oivil Procedure Code. It is true that 

(1) 6R 29; 107 ind. Cas, 237; A I1R1927 P O 
252; SOI A 7; 40 N 1231, 27L W 1; 54M L 
J 68; (1928) M W N-20; 47 O Ld. 180; 33 OW N 
281; IL T 40 Rang. 18; 30 Bom. LK 220; z6 AL J 
371 (PO), ---- ; 
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this Rule enables a Court to implead as a res- 
pondent any person who was a party to the 
suit in the Court from whose decree the 
appeal was preferred and who had not been 
made a party to the appeal, but the condi- 
tion precedent isthat he must be interested 
in the result of the appeal. Now, as re- 
marked by their Losdehips of the Privy 
Oouncil, 

“giving these words their natural meaning—and 
they cannot be disregarded—it seems ‘possible to 
say that in this case the defendants against whom 
‘the right of appeal has become barred, are interested 
in the result of the appeal filed by the plaintiff against 
the other defendants, 

In the face of sucha clear pronounce- 
ment, it was impossible for the District 
Judge to have brought Salehon’s repre- 
sentatives on the record. The District 
Judge, however, thought differently solely 
relying on Kunhkanna Hat v. Manakke (2). 
We have given due cansideration to the 
remarks made by the learned Judges in 
that case, but we are constrained to gay, 
with all respect, that we are not impressed 
by the points of distinction raised by them 
in getting out of the binding authority of 
the vrivy Council judement referred to 
above. That authority did not proceed on 
facts, but was based on the interpretation 
of a rule of law and so long as the wording 
of the enactment remains as it is, the only 
authoritative interpretation of it is that put 
on it by their Lordships of the Privy 
Council. We may also remark in this 
connection that s. 5, Limitation’ Act, does 
not come into play in this matter. The 
applications, to which that section is appli- 
cable, are clearly set forth in the section 
itself and unless a new rule is introduced 
in the Civil Procedure QOode making s. 5 
applicable to applications made under 
O. XLI, r. 20, or until their Lordships of the 
Privy Oouncil change their view, the 
Courts in India are precluded from 
impleading as a respondent any person who 
wasa party to the original suit and who 
has not been impleaded in the appeal, if 
once the limitation for the appeal has 
expired. It may be that the minor plaintiffs 
may succeed in a separate suit in 
setting aside ethe decree of the Oourts 
below on the ground of gross negligence 
of their next friend, but that is an 
extraneous consideraticn which should not 
persuade us to overlook an express provi- 
sion of law. - 

We now come to the discussion of the 


(3) A IR 1929 Mad. 343; 117 Ind. Cas, 796;56 M 
L J 315; 29 L W 546; (1929) M W N 374; Ind, Rul 
(1939) Mad. 732, ? 
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effect of the non-impleading of Salehon's 
legal representatives on the case as it stood 
before the District Judge. As stated above, 
the appellants contend that the appeal 
before the District Judge could proceed even 
without those respondents, except to the 
extent of their share, while the respon- 
dents urge that it could not proceed at all 
and that it failed in toto on account of the 
non-inclusion of Salebon’s sons who had 
obtained a joint decree in their favour 
along with the other respondents. In 
support. of their respective contentions, 
Counsel on both sides have reliéd on au- 
thorities dealing with the question of abate- 
ment and go has the learned Judge of this 
Court, and though those authorities have no 
direct bearing on the matter before us, yet 
it may be possible to apply the principles 
deducible therefrom to this case by way of 
analogy. . 

The subject of abatement, has been so 
fully discussed in the various judgments 
of this Court as wellas of the other High 
Courts in India that it would be a mere act 
of supererogation to disucss it again at 
length. Themain thing to be considered 
in this connection is the true import of 
O. XXIL r. 4, Civil Procedure Oode, which 
denls with the subjects. Under sub-r. (1) 
of that Rule, if one of two or more defend- 


-ants dies and’ the right to sue does not 


survive against the surviving defendant or 
defendants .alone, the Cours on an appli- 
cation made in that behalf, is empowered 
to cause the legal representative of the 
deceased defendant to be made a party 
and to proceed with the suit. If no applica- 
tion is made under sub-r, (1), the only 
‘penalty that sub-r. (3) provides is that the 
suit against the deceased defendant shall 
abate. On the letter of the law, therefore, 
the contention of the appellants must 
prevail, unless some other rule of law is 
violated thereby. Forexample, the argu- 
ment that prevailed with the High Oourt 
and was approved by their Lordships of 
the Privy Oouncil in Chockalingam Chetty 
v. Seethat Ache (1) was that the finding 
in favour of the defendants, who were not 
impleaded as respondents, enured to the 
benefit of those defendants also who derived 
their title from them and had consequently 
besome res judicata, ‘Similarly, if a decree 
is made jointly in favour of all the defen- 
dants, and their interests inter se are 
neither separate nor separable, it may lead 
to two conflicting decrees if an appeal is 
‘allowed in the: absence of some of the 
defendahts in’ whode favour*the original 


R22 


decree stands. In cases like these, there- 
fore, the non inclusion of some of the defen- 
dants as respondents must naturally result 
in the failure of the whole appeal. But 
where this is not the case, and there is no 
danger of coming into conflict with ony 
other recognized principle of law, there is 
no bar against an appeal proceeding in the 
absence of some of the defendants, who are 
not impleaded as respondents. 

The leading authority of this Court on 
the question of abatement is Sant Singh v. 
Gulab Stngh (3:. In that case there was a 
joint sale in favour of four vendees and all 
that was said in the sale deed was that the 
property had been sold to the vendees in 
equal shares. The reversioners of the 
vendor brought a declaratory suit and 
failed. At the hearing of the appeal it was 
noticed that one of the vendees had died 
and his legal representative had not been 
brought on the record within time. Five 


learned Judges of this Court after dis- 


cussing the matter most exhaustively came 
~ to the conclusion that the appeal had abated 
only to the extent of the deceased respon- 
dent's share in the sale. At p. 13* of the 
‘report Sir Shadi Lal, O. J. ‘observed : 

“It ia a matter of common sense that the Oourt 
should not be called upon to make two inconsistent 
decrees about the same property, and in order to 
avoid conflicting decrees, the Court hag no alter- 
native but to Timia the appeal as a whole. If, 
on the other hand, the success of the appeal would 
not lead to such a result, there is no valid reason 
why the Court should not hear the appeal and 
adjudicate upon the dispute between the parties 
who are before it.” 

The rule laid down in this authority was 
recently applied to another case reported 
in Bakhshish Singh v. Makhan Singh (44, 
where, too, the suit was partly declaratory 
and partly possessory, but the shares of the 
parties in the land in suit had been specifi- 
ed jn the mutation recorded after the 
death of the last owner. We are in com- 
plete accord with the principles entinciated 
in these two judgments and hold that to 
cases like these the test laid down there is the 
only sound test to be applied. We are aware 
that in Umrao Bibi v. Ram Kishen (5) and 
Ram Ditta v. Shaman (6) the decision of the 
learned Judges was against the appellants 
in those cases, but the principle underlying 


(3) 10 Lah. 7; 114 Ind. Ose. 417; A I R1928 Lah. 
572; 30 P L R 453; Ind. Rul. (1929) Lah. 257. 

(4) 16 Lah 747; 159 Ind. Cas 999: A I R 1935 
Lah. 8538: 87 P LR 850;8 RL 450. 
~- (5) 18 Lah, 70; 137 Ind. Oas. 820; A I R 1982 Lah, 
281; 33 P L R 1008; Ind. Rul. (1939) Lah. 379. 

(6) 14 Lah, 334; 139 Ind. Oas. 683; A IR 1989 Lah. 
624; Ind. Rul. @932) Lah. 600; 33 P L R919. 

*Page of 10 L Bd. | 
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those judgments is the same as that laid 
down in Sant Singh v. Gulab Singh (3). In = 
Umrao Bibi v. Ram Kishen (5) it was ex- 
presely remarked that the shares of the de- 
fendants were neither separate nor separable 
and in Ram Ditta v. Shaman (6) it was 
observed that on the facts of that case the 
suit could not have” been properly framed, 
without impleading the whols proprietary 
body and could not have prozeeded against 
some of the proprietors only, and if the 
decree were allowed to stand against some 
proprietors and reversed against others, it 
would result in two inconsistent decrees, — 

Applying now the recognized test to the 
present case, though by way of analogy 
only as stated above, we find that all the 
defendants impleaded in the case had a 
clearly defined interest in the suit, their 
shares in the estate of Jalal deceased hav- 
ing been specified. As the succession had 
opened, every reversioner was interested 
in the estate only tothe extent of his own 
share and no more. The suit that was 
instituted by the appellants, though decla- 
ratory in form, was possessory in effect. 
It was as if each one of the defendants ran 
the risk of being disturbed qua his own 
share of the property and relief was claimed 
against him to that Jimited extent only. The 
appellants could have even compromised 
the suit with some of the defendants if 
they so desired and proceeded against the 
rest in spite of the compromise. In these 
circumstances it cannot be urged that by 
merely omitting the names of Salehon's 
representatives from the list of respondents 
the appellants lost the whole appeal. He 
had 1/48th share in the land in suit and 
that was undoubtedly lost, but the remain- 
ing 47/48th part of the estate could not be 
affected in any manner. The observations 
by Sir Shadi Lal, O. J. in Sant Singh v. 
Gulab Singh (3) at p 15*are pertinent in 
this connection : 

“The Oourts exist for determining the merits of 


the SiT between litigants, aud it is their duty 
to avoid, if they can legally do so, result which 


causes hardship.” 

On these grounds we accept the appeal, 
reverse the judgment of the learned Judge 
of this Court and remand the case to the 
District Judge for disposal in accordance 
with law. The plaintiffs will get their costs 
here. Oosts in the Court of the District 
Judge will be in his discretion. 

D. s Appeal accepted. 


+ 
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MADRAS HIGH.COURT 
ə Oivil Revision Petition No. 275 of 1937 
April 14, 1937 
e VENKATARAMANA Rao, J. 
NARAYANASW AMI AND of ayes— 
 PETITIONBES 


VETSUG 
SWAMINATHA IYER AND OTHHRS—- 


RESPONDENTS 
Court Fees Act (VII of 1870 as amended by Madras 
~ Aet V of 1922), Sch. IT, Art. 17-A G)—Suit by cons 
for partiton against father andhis creditors—~ 
Binding nature of debts questioned and injunction 
restraining creditors from proceeding against son's 
shares claimed — No decrees existing tn favour of 
creditors nor suits instituted by them — Nature of 
relief claimed — Oourt-fee payable—Sutts instituted 
in Sub-Court and cogniaable by it in respect of each 
debt impeached —Also cognisable by District Oourt 
—Oourt-fee payable ts under Art. 17-A (i), Sch. IT, 
in respect of each debt. - 

The principle to be kept in view in determining 
the proper court-fee is what in substance is the 
relief whichthe plaintiffs seek and not the form in 
which it is couched 

The sons brought a suit for partition of the joint 
family property against the father and the creditors 
of the father were also made parties to the suit. 
The sons questioned the binding nature of the debts 
contracted by the father and to which sons were not 
parties, They also claimed a relief by way of 
permanent injunction restraining the creditors from 
proceeding against the share in the properties of the 
sonsfor the debts contracted by the father. At this 
time none of the creditors except one had instituted 
any suits to recover debts nor any decrees obtained. 
The suit was instituted in a Sub-Oourt and was 
cognizable by it although the claims in respect of 
the debts were also cognizable by the District Munsif's 


are : 

Held, that in the circumstances, the relief which 
the plaintiffs claimed was for a declaration that the 
said debts were not binding on them and on their 
share of the properties. No cause of action was dis- 
closed which could support the relief of injunction. 
The fact that the plaintiffs chose to frame the relief 
inthe form of an' injunction would not muke an 
action any the leas an action fora declaration. 
The injunction was claimed as a substantive relief 
and not as a mere consequential relief. Therefore 
the court-fees payable were separate fixed court-feos 
in respect of ea debt due to oreditors under 
Art.17-A of Boh. IT, Court Fees Act. Perraju v. 
8ubbarao (1), followed. 

Held, further that the claim for a declaratory 
relief in respect of each of the debts sought to bs 
impeached was cognizable by the Sub-Court in view 
of the fact that the said relief was claimed in respect 
ofthe sons’ share in the joint family propertias 
sought to be recoyered in the suit, freed from the 
claims in respect of the said debts, and therefore the 
suit having been instituted in the Sub-Oourt the 
court-fee payable was under Art. 17-A (4), Sch. I 
in respect of eachof the debts sought to be impeach- 
ed even though the suits in respect of the debts were 

-cognizable by the District Munsif’s Oourt. 


O. R. P. from an order of the Sub-Judge, 
Mayavaram, dated January 15, 1987. 

Messrs. T. R. Venkatarama” Sastri, S. 
Panchapakesa Sastri dod K. R. Krishna- 
swamy Iyengar, for the Petitioners, 
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The Government Pleader and Messrs. 
C. A. Seshagiri Sastri, R. Viswanatha Iyer 
and S. Thyagaraja Ayyer, for the Respon- 
denta. l f l i | 

Order. — The question raised in this 
revision petition relates to the amount of 
court fee leviable on the plaint in the suit. 
The suit ie fora partition of joint family 
properties of the plaintiffs and their father 
defendant No. 1. The plaintifis who are 
entitled to a two-third share therein, seek 
partition and delivery of their separate 
share and also an account of the income 
of the properties. So far as the prayers 
relating thereto are concerned, the plaint 
has been properly valued, but the contro- 
versy has arisen in regard to the relief they 
seek in respect of the debts contracted by 
defendant No.1. Defendants Nos. 2 to 14 
are his -creditors and the plaintiffs are 
questioning the binding nature of the said 
debts. The material allegations relating 
thereto are as follows: 

“The next friend of the plaintiffs learnt that 
defendant No. 1 had even afterwards been persisting 
in hie former habits and he was giving out that he 
was indebted to the other defendants to the extent 
of Ra 60,000 having borrowed from time to time on 
promissory notes He seems further to have stood 
surety to hia son-in-law hae Aiyar to the extent 
of Ra 30,000 to defendant No.9. The next friend 
submits that these debts are not binding on the 
minor plaintiffe as there was no necessity to borrow 
on behalf of the family, nor defendant No. 1 had 
any right to give the surety bond so as to bind the 
minors... ..... The plaintiffs are entitled to a division 
of the immovable properties of the family by metes 
and bounds corresponding tu their two-third share 
and to be put in separate possession of the same 
without any aa fod the debts in favour of the 
other defendanta. ey are entitled to an injanction 
against the defendants restraining them from seek- 
ing any relief against the plaintiffs’ share of the 
family properties.” l ; 

The.prayer in para. 12 (f) of the plaint 
is as follows: 


“That defendants Nos, 2 to 14 may be restrained by 
permanent, injunctions from procesding against the 

roperties of the plaintiffs for the debts contracted 
by defendant No. 1.” 


The relief is valued thus : 

“Rupee 1-1-0 for each of the 13 injunctions sought 
for against defendants Nos.3 to 14 under Sch. VIL 
(iv) (d) and (f), Court Fees Act." 

The learned Subordinate Judge was of 
the opinion that the relief should be valued 
as one for a declaration under Art. 17-A 
of Sch. II, Court Fees Act, and directed that 
asum of Rs. 2,100 for the 13 declarations 
in respect of the debts of the 13 defendants 
should be paid. The question is, is this 
view correct? The principle to be kept 
in. view in determining the proper court- 
fee is what in substance is the’ relief which 
the plaintiffs seek and not the form in 
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which it is couched. > From the allegations 
in the plaint it appears that the debts were 
contracted by the father and the plaintiffs 
were not parties to the said deeds or 
documents evidencing the same. Ifa suit 
were to be brought on the said dccuments, 
the creditor will have to make out that the 
debts were such as under Hindu Law would 
be enforceable against the plaintiff's share 
In the joint family properties. No suits in 
respect of any of the debts save in respect 
of a debt due to defendant No. 12 were on 
the date. of the suit instituted by any of 
the creditors nor any decrees obtained. In 
the circumstances, the relief which the 
pleintiffs-have to seek is for a declaration 
that the said debts are not binding on 
them and on their share of the properties. 
On the allegations in the plaint no cause 
of action is disclosed which could support 
the relief of injunction. The fact that the 
plaintiffs choose to frame the relief in the 
form of an injunction would pot make an 
action any the ‘less an action for a dec- 
laration. lt will be seen that the injune- 
_ tion is claimed as á substantive relief and 
“hot as a mere consequential relief. This 
case, therefore, would be governed by the 
decision of Venkatasubba Rao, J. in Per 
yaju ¥. Subbarao (1), W.ich has been 
followed by thé learned Subordinate Judge 
‘and which in the present state of the law 
a see no reason to differ from. No argu- 
ments have been advanced by Mr. Venkata- 
rama Sastri showing that the view of the 
learned Judge expressed in the said deci- 
sion is unsound. l 
_Tehall now deal with the arguments of 
Mr. Vehkatarama Bastri based on s. 17, 
Ootrt Fees Act. Itis this. Six of the debts 
are much less than Rs. 2,500 and the suits 
in respect of them are cognizable by a 
District Munsif’s Court and therefore the 
proper court-fee for each of the claims 
should bé Rs. 15. ‘This conténtion is 
against the plain language of the sections 
of the Act relied on. Section 17 says: 
_ “Where a ‘suit‘embraces two or more distinet sub- 
jects, the fee chargeable would be the aggregate 
amoant of fee to which the plaint in suits embrac 


ing separately each of such subjects would be liable 
under the Act.” 


This section does not deal with the 
forum in which the plaint should be filéd. 
In the case of a declaratory suit, under 
Art. 17-A (+) of Sch. If of the Act, the 
amount of court-fee payable is dependent 
on the Court in which the plaint is pre- 


- (1)58 M 821; 156 Ind. Cas, 6285; A IR 1935 Mad. 
a Px L Je 376; 41 -L W 405; (1935 M W N 346; 
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sented Ifthe plaintiff chooses to present 
his plaint in a Sub Oourt or a District Courte 
and the claim is cognizable by that Court, 
the plaintiff will have to pay the stamp 
duty prescribed for presentation of such 
a clam in that Court. The claim for 8 
declaratory relief in respect of each of the 
debts sought to be impeached in this case 
is cognizable by the Sub-Oourt in view 
of the fact that the said teJief is claimed 
in respect of the plaintiff's share in fhe 
joint family properties sought to be. reco- 
vered in the suit freed from the claims-in 
respect of the said debts. I therefore over- 
rule thé contention and hold that the court- 
fèe is Rs. 100 on each of the six debte. 

` In the result, the Civil Revision Petition 
fails and. is dismissed with costs of the 
Government Pleader. Time for payment 
of'the court-fee extendéd for a month till 
after the.re-opening of the Gourt after the 
summer recess. 

NB, Petition dismissed. 

LAHORE HIGH COURT 

First Civil Appeals aan 246, 247 and 248 of 

1936 
March 10, 1937 

i ADDISON AND Din MOBAMMAD, JJ. 
HARNAM SINGH AND OTHESS-—-DBRANDANTS 


-~—A PPRLLANTS 
tersisa 
AZIZ AND OTHERS —P LAINTIFR3-— 
i RESPONDENTS 
~ Limitation—Alienation by limited owner—Major 
\reverstoner existing at the time nos challenging 


alienation, within limttatton—Suit other rever- 
stoners, minors atttme of alienation, if barred—S8uit 
by after-born reverstoners, tf barred—Hstoppel—Ques- 
ton of taw—Erroneous admission by Counsel— 
— Party, tf bound. 
-~ There were in existence at the time of the aliens- 
tion five sons of the alienor who was a limited 
owner and three minor grandsons, The five sons took 
tio step within limitation to get the alienation of 
their father set aside, although they were the per- 
sons immediately affected : 

Held, that a suit by other reversioners, minors at 
the time of the alienation, to set aside the aliena- 
tion was not barred. The suit by the reversioner 


‘born after the alienation was not also barred. Lf the 
existence of a reversioner clothes an after-born re- 


versioner with aright to sue, though an after-born 


_Teyersioner cannot elaim the benefit of s. 6, Limita- 


tion Act, in his own right, he dannot be deprived 


,of the benefit of the extended period claimable by the 


reversioner in existence atthe time of the alienation. 
Balvant Kuer (1), doubted, 
ase-law discussed. | 
An erroneous admission ona question of law made 
by a Counsel does not bind the party whom he re- 
presents. 


F.C. A. from an orderof he Additicnal 


: District Judge, erozepore, dated July 18, 


1936. - . -> l 
Dr. Nand Lal, for the Appellants. 
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Mr. Khurshaid Zaman, 
e pondents. 


Din Mohammad, J.—This judgment 
“will dispcese of Civil Appeals Nos. 246, 247 
and 248 of 1936. Three alienations were 
effected by one Subhan : one in favour of 
Harnam Singh, Bhagwan Singh and Sham 
Singh on June 19, 1922, the second in 
favour of Gian Singh on. January 19, 
1926 and the third in favour of Jita Singh, 
of which the mutation was attested on 
-January 19, 1923. On April 2, 1935, thirteen 
descendants of Subban instituted three 
different suits challenging those alienations 
on the usual grounds of want of considera- 
tion and of necessity. In all these cages 
the alienees raised a preliminary objec- 
tion that the snits were time barred on 
the ground that three of the plaintiffs, 
who esisted at the time of the alienations, 
though minors, had lost their right on 
account of the major reversioners then in 
existence not having instituted any suit 
within time, and thatthe other plaintiffs 
who were not in existence then were even 
otherwise time barred. The position re- 
garding the ten plaintiffs who were not in 
existence at the time of the alienation 
was conceded by their Counsel, and as the 
Subordinate Judge came to the conclusion 
that the case of the other three plaintifis 
was also barred, he dismissed the three 
suits. Against this order, all the thirteen 
plaintifs appealed. The admission as re- 
gerds the ten plaintifis mentioned above 
‘was made before the Additional District 
Judge too. He, however, did not dismiss 
their appeals and holding that the suits of 
the other three plaintiffs were not barred, 
he accepted the appeals and remanded the 
suits tothe trial Court for decision on the 
meriis. From this order of the Additional 
District Judge, the alienees have preferred 
three separate appeals. 

The Subordinate Judge based his deci- 
sion on Gajindar Singh v. Balwant Kuer 
(1), while the Additional District Judge 
relied on Khushi Ram v. Nand Lal (2) 
and Hari Ram v. Sali (3). Before us 
the appellants have further referred to 
-Varamma v. Gopaladasayya (4), Chtragh 


(1) AI R 1633 Lah. 524; 149 Ind, Oas. 696;6R L 

(2) 32P LR 831; 135 Ind. Cas. 601; A IR 1932 
Lah, 140; Ind. Rul (1938) Lah. 137, l 

(3) A IR 1934 Lah. 958; 154 Ind. Oas. 675; 7 R L 


598. 

(4) 41 M 659; 48 Ind. Ons® 203; A: IR 1919 Mad. 
91l; 35 M LJ 57; 24M IeT 115; 8 L W 62; (1918) 
M W N 461 (F B). E. 


for the Res- 
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Din v. Abdullah (5) and Neelakantamier ve 
Chinnammal (6), while the respondents have 
in addition to the authorities relied on by 
the Additional District Judge cited Jawahir 
Singh v. Udai Parkarh (7), Sundar v. Salig 
Ram (8), Wali Chand v. Punjab Singh (9) 
and Khushi Ram v. Nand Lal (10), in 
support of their contenticn. On going 
through these authorities, I have come to 
the conclusion that the contention of the 
respondents is well fonnded. As stated 
above, the only authority relevant to the 
point at issue, which was relied.on by tie 
Subordinate Judge and was referred to 
before the Additional District Judge, is 
Gajindar Singh v. Balwant Kuer (1). In 
that case a Division Bench of this Court 
observed : 

“A suit by a reversioner to thallenge an aliena- 
tion by a limited owner is a representative one 
and it follows that if there is at the date cf the 
alienation a reversioner who is competent to chal- 
lenge it, but fails to do so within the period of 
limitation, the result is binding on the whole 
body of reversionsers, whether minors or otherwise." 

For the first part of this proposition 


the learned Judges relied on Venkata 
Narayana Pillai v. Subbammal (11), 
Varamma v. Gopaladasayya (4), and 


Neelakantamier v. Chinnammil (6), and for 
the second pirt of the proposition they 
again ‘referred to Varamma v. Gopalada- 
sayya (4)and Neelakantamier y Chiniwam: 
mal (4), in addition to Chiragh Din v. 
Abdullah (5). So far asthe representative 
nature of the sait by a reversioner is 
concerned, I am in respectful agreement 
with the principie enunciated in that judg- 
ment, but, with all respect, I consider that 
the corollary deduced from this principle on 
the basis of which it was remarked that if a 
reversioner {competent to challenge an 
alienation fails to do so within the period 
of limitation, tben the minor reversioners 
in existence at the time ofthe alienation 
are-also barred is based on an erroneous 


(5) 6 Lah. 405; 90 Ind. Oas. 1022; AIR 1925 Lah 
634; 26 P LR 695. 

(8) AT R 1937 Mad. 216: 99 Ind. Oas. 668; E2 M L 
J 13;25L W 161. 

(7) 48 A152; 93 Ind. Oas, 216; AI R1920 PO 16; 
53 ITA 38; 24 A LJ 97; (19236) M W N 197; 50 M 
L J 344, 30 W WN 36%; 43 OLI 374; 3) OWN 


692; 28 Bom. L R 851 (P 0). 
(9) AI R 1932 Lah. 39; 
R 1933 Lah. 886; 147 Ind. Oas. 399,8 R L 
38 
Bom. L R468; 190 WN 641; 3L W 570; (1915) M 


(8) 28 P L R 1911; 9 Ind Ora, 300; 34P L R 1911; 

33 P W R1911. | 
132 Ind. Oas. €85; 

Ind. Rul. (1931) Lah. 649. 

(10) A 

(11) 33 M 406; 29 Ind. Oas. 298; A I R1915 P O 
124; 42 IA 125 17M LT 435; 33 M LJ 535; 17 
W N 555; 210L J 515 (PO). 


896 -. 
conception of the law. None of the autho- 
rities relied on by the learned Judges in 
support of this proposition is relevant to 
the point at issae. In Varama v. Gopala- 
dasayya (4), the rule laid down is that 
if the existing reversioners by failing to 
sue within time become barred by limita- 
tion, reversioners thereafter born are equally 
barred. Even Chiragh Dinv. Abdullah (5), 
deals with an after-born reversioner, and 
thus these authorities were no safe guide 
for the determination of the question that 
awaited decision before the learned Judges. 
It is true that Neelakantamier v. Chinnam- 
mal (6), relates to the case of an infant, 
who was existing at the time of the 
alienation, but apart from the fact that it 
was a case under Hindu Law, the learned 
Judge who was responsible for, that deci- 
sion had taken his support from Varamma 
v. Gopaladasayya (4), which, as remaked 
above, pr: ceeds on different facts. 

On the other hand, the authorities relied 
on. by the respondents are to the point 
and directly deal with the question now 
before us. In Jawahir Singh v. Udai 
Parkash (7), their Lordships of the Privy 
Council held that : 

“A suit brought byethe younger son within three 
years of attaining majority to avoid the sale is 
not barred by limitation although the elder son 
attained his majority more than three years ear- 
lier and had taken no steps to question the aliena- 
tion.” 

In Wali Chand v. Punjab Singh (9), Sir 
Alan Broadway, J. in concurrence with 
Sir Shadi Lal, O. J. observed : 


“While it is true thata suit by one reversioner 
is for the benefit of the entire body of raversionera, 
and while it may be that a decision in such a suit 
would bind the entire body, I donot think it oan 
be said that the omission by the presumptive 
revergioners to bring a suit to challenge an alienas- 
tion must be regarded as depriving the other 
revergsioners ‘of their right to attack the transac- 
tion. . . . the present case, even if the 
plaintiff's father and elder brother had formally 
consented to the alienation, their consent would 
not deprive the plaintiff of his right, unless indeed 
it had been proved that the said consent had been 
given in good faith.” 


In Hari Ram v. Salt (3), a Division Bench 


of this Court remarked : 

“We think, however, that the oorrect view is 
that both the father and the son, who at the date 
of the adoption was in existence and a minor, 
have separate rights both derived from the 
common ancestor. The right of the father being 
barred does not bar the right of the son if he be 
a minor. The gon will have the advantage under 
the Limitation Act of adding the period of his 
minority to the limitation period.” 

In that case, too, Ghiragh Din v. Abdullah 
(5) was relied on by the adverse party but 
was distinguished on the ground that it was 


no authority for the proposition then at 
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issue. In Khushi Ram v. Nand Lal (2), it 


was held : 

“That the nearest reversioner being 8 minor and 
the other nearer reversionora having precluded 
themselves from suing by their failure to take 
action within the statutory period and there being 
no evidence of their having given in good faith ~ 
any express consent, the suit by the plaintiff was 
maintaineble.” d R 

It may be noticed that Sir Alan Broad- 
way, J. was a party to this judgment as 
well as to Wali Chand v. Punjab Singh 
(9) and Chiragh Din v. Abdullah (5), and 
that would indicate that he fully realized 
the distinction that existed between the 
eases of after-born reversioners and rever- 
gioners in existence atthe time of the 
alienation. In Khushi Ram v. Nand Lal 
(10’, Tek Ohand. J. observed : 

“The property being ancestral, the plaintiff had 
an independent right to contest the alienation, and 
ag he was & minor at the time when the cause 
of action arose, he is certainly entitled to exten- 
sion of time ander s. 6, the existence of the 
nearer reversioners (including his father) notwith- 
standing. If any authority for this simple and 
well-settled proposition is required, reference may 
be made to the recent decision of the Letters 


Patent Bench in Wali Chand v. Punjab 


Singh (9)." 

The basic principle of all these judgments 
was enunciated as far back as 1911 bya 
Full Bench of the Punjab Chief Court 
when in a case reported in Sundar v. 
Salig Ram (8), it was observed that the 
plaintiffs’ right to sue for possession was 
not derived from or through any other 
reversioner but was derived from the 
customary rule. The general trend of 
authority in this Province at least being 
in favour of ihe respondents, I would hold 
that the suits of the three reversioners, who 
were in existence at the time of the 
alienations, were not time-barred. I may 
also point out that the suits of those rever- 
sioner3s, who were not in existence at the 
time of the alienations in question, were 
also well within time. The rule upon which 
my decision is based was enunciated in 
Jowala Singh V. Sant Singh (12), and has 
very recently been fully discussed and re- 
affirmed in Civil Appeal No. 498 of 1936 
reported in Govind v. Ram Lal (13). The 
relevant part of that judgment may be 
reproduced for facility of reference : 

“In determining the period of limitation availa- 
ble to an after-born son, he cannot be deprived of 
the privileges enjoyed by the person on whose 
account he derives his right to sue; in other 
words, if the existence of a reversioner clothes an 
after-born reversioner with a right to sue, though 


(12) 13 Lah. 520; 140 Ind. Ons. 375;A IR 1982 

Lah. 604; 33P LR 808;Ind. Rul. (1931) Lah. 708. 
(13) 173 Ind. Oas. 341:°A IT R 1937 Lah. 420; 39 P 

L R 670 & 820; I LR (1937) Lah. 365; 10 R-L 302, . 
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an after-born reversioner cannot claim the benefit 
of s 6, Limitation Act, in his own right, he 
ecannot be deprived ofthe benefit of the extended 
period claimable by the reversioner in existence at 
the time of the alienation.” 

It is well-recognised that an erroneous 
admission on a question of law made by a 
Oounsel does not bind the party whom he 
represents, and as the appeals of all the 
thirteen plaintiffs were accepted by the 
Additional District Judge in spite of their 
Counsel’s admission, their cases will also 
tech.ically be before the trial Court for 
disposal. It would be for that Court to 
determine how these cases will be affected 
by the inactivity of Subhan’s son. As I 
agree with the Additional Disirict Judge 
on the point of limitation so far as the 
ihree plaintiffs are concerned, I would 
dismiss these appeals and affirm the 
order of the lower Appellate Court. In 
the circumstances. of the case, I would 
leave the parties to bear their own costs 
before us. 

Addison, J.—I agree and now think 
that Gajindar Singh v. Balwant Kuer (1), 
goes too far. Neverthe'ess,. I think the 
result is unfortunate. For example, in the 
present case there were in existence at the 
time of the alienation five sons of the alienor 
and three minor grandsons who have now 
increased to thirteen The five sons tock 
no step within limitation to get the aliena- 
tion; of their father set aside, although 
they were the persons immediately affect- 
ed and still are the only persons entitled 
to possession on the death of their father 
under customary law, where there is no 
joint family and each ascendant excludes 
the right of his descendants to possessien 
and where each person has his own indivi- 
dual right to succeed the last heir to the 
extent of his interest. So much ’so is this 
the case that there are numerous rulings 
of this Court tothe effect that, if the sons 
had given their consent to their father’s 
alienation, the grandsons would be estcp- 
ped from suing. The situation in the pre- 
sent case is not very much different ; for, 
here five sons have lost their right to sue 
to set aside the alienation—a circumstance 
which will certainly have to be taken into 
account in deciding the case on the merits, 
as it may well be argued that this amounts 
to a consent of all the adult members of 
the family. Even if these cases succeed, 
the grandsons would not be entitled to 
possession in the lifetime of their fathers, 
as, under the customary law, the father's 
right to possession debars the sons from 
‘possession in his: lifetime. With these 
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remarks IĮ concur in dismissing these 
appeals, parties bearing their own cosis in 
this Court. 


D. Appeals dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 84 of 1936 
August 26, 1937 
Bours AND LaksamMana Rar, JJ. 
POLA VENKATARAMA SASTRI~ 
APPRLLANT 


VETEUS8 . 
KAKUMANU VENKATANARASIMHAM 
AND ANOTHER— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
Execution application without copy of desree, whe- 
ther saves limitation, 

There is no obligation onthe decoree-holder under 
O XXI, r. 11; Oivil Procedure (ode, to produce a 
copy of the decree with the application for execu- 
tion. An application made without such copy 15 
“in accordance with law " even ifit is rejected for 
non-production of a copy of the decreas as required 
by the Court under O., r. 11 (3) and such an 
application saves limitation. 

Messrs. Ch. Raghava Rao and Kothan- 
darama Nainar, for the Appellant. 

Mr. M. Sriramamurthi, for the Respon- 
dents, 


Judgment.—We ara unable to support 
the order of the learned Subordinate Judge 
in this case. The final decree in O. 8. 


No. 15 of 1926 expressly provides for sale 


hana 


of item No.6 to discharge the debt due 
to defendant No. 2 (appellant) under his 
prior mortgage. This is in pursuance of 
the provision in the preliminary decree 
declaring that he shonld be at liberty to 
apply forthe sale of the mortgaged pro- 
perty (item No.6). Whether that direction 
is right or wrong is not a question which 
can be discussed by a Court executing the 
decree. It is quite impossible to hold that 
the decree is merely declaratory of the 
rights of defendant No 2. 

As for the point of limitation, it cannot 
be said that the appellant’s application of 
September 21, 1932, was not an applica- 
tion in accordance with law. There was 
no obligation on him, under O. XXI, r. 11, 
Oivil Procedure Oode, to produce a copy of 
the decree with the application. Under 
O. XXL r. 11 (8), Civil Procedure Code, the 
Ovourt required him to produce a copy of 
the decree. He failed to do so and his 
application was accordingly rejected on 
March 10, 1933. His application, when made, 
was perfectly “in accordance with law” 
and the order of March 10, 1938, was the 
final order on it. His presen application 
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dated April 16, 1934. was, therefore, clearly 
in time. The appeal is accordingly allowed. 
The execution application must be restored 
to file and disposed of according to law. 
The contesting respondent, the plaintiff, will 
pay the appellant's costs in both Courts. 

N. D Appeal allowed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1584 of 1935 
March 8, 1937 
COLDSTREAM AND ABDUL RASHID, JJ. 
Fira DWARKA DAS-BADRI DAS 
—DgrenDsaNts—APPBLLANTS 
VETEUS 
SIRI RAM AND ANOTHBR—PLAINTIF¥S AND 
ANOTHER—DAFBAN DAN T——RE3pON DENTS 
Civil Procedure Code (Act V of,1908), s. 64, 
O. XXXVIII, r. 5—Attachment before judgment 
ordered without giving defendant opportunity to fur- 
nish security ~ Order, tf nullity—Third party, if can 
ignore it and enforce mortgage against claims of 
decree-holder under attachment. f 
An order of attachment before judgment should 
comply with the provisions of O, XXXVII, r 5, 
Oivil Procedure Code, and it should be conditional 
order accompanied by a notice to the defendant. 
But where this procedure hag not been complied 
with and there is a failure to give the defendant 
an opportunity to furnish security, the ex parte order 
for attachment doesnot become a nullity but is 
simply rendered irregular liable to be set aside only 
at the instance of the defendant; third party cannot 
ignore the attachment and enforce his mortgage 
against the decree-holder’s claim under the attach- 
mont Prag Nath v. Indra Devi (5) and Bishambhar 
Nath v. Girdhari Lal 16), relied on, Bansi Lal v. 
Sita Ram (2), Dular Singh v. Ram Chander <3) and 
Nathu Mal v. Kishori Lal (4), referred to. 


F. O. A. from the decree of tae Bub- 
Judge, First Class, Delhi, dated August 7, 
1935. 

Messrs Jagan Nath Aggarwal, Bhagwat 
Dayal and Krishan Swarup, for the Appel- 
lants. 

Messrs. Mehr Chand Mahajan and Vishnu 
Datta, for the Respondents (Plaintiffs). 

Coldstream, J.— The circumstances 
proved and admitted leading to the present 
appeal are as follows: Kidar Nath and 
Shiv Parshad, proprietors of two firms in 
Delhi, finding themselves unable to pay 
their debts, compounded with their creditors, 
and on September 30, 1925, executed a 
deed promising to pay them half of what 
they owed in eight months. For the due 
discharge of this undertaking Suraj Bhan 
and Kuirori Mal stood surety executing a 
bond recording their guarantee (D. 13). 
The debtors did not pay according to their 
promise and several of the creditors sued 
the sureties efor the amount payable-ynder 
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the agreement and the security bond with 
the result that in 1927 several decrees were 
passed against Suraj Bhan and Kirori Mal? 
On August 9, 1928, the firm Dwarka Das- 
Badri Das, to whom Kidar Nath ‘and Sheo 
Parshnd had owed Rs. 15,000 before the 
composition, sued Suraj Bhan and Kirori 
Mal in the Court of the Senior Subordinate 
Judge, Delhi, to recover half this sum in 
accordance with the guarantee agreement 
together with interest, the whole sum sued 
for being Rs. 883990 (D. 1). At the 
same time they applied for attachment 
before judgment of two houses, one owned 
by Suraj Bhan and the other by Kirori Mal, 
alleging that the defendants had alienated 
their immovable property and were about 
to alienate these houses (D. 2). The Senior 
Subordinate Judge passed an ex parte order 
as follows: 

“Attachment of immovable property as applied to 
be iesued as the defendant intends to alienate his 
property in order to defeat and delay the decree that 
might be ultimately passed against him. a simi- 
A decree has been passed against the defend- 
ant. í 

The order was issued in the form pres- 
cribed by the High Court for an order under 
r.7 of O. XXXVIII, Oivil Procedure Code, 
restraining Suraj Bhan and Kirori Mal 
from transferring or creating a charge upon 
the houses and prohibiting all other. per- 
sons from receiving them by purchase, gift 
or otherwise unti! further orders, The order 
was proclaimed, served on Suraj Bhan and 
Kircri Maland a copy of if was posted on 
the house of Suraj Bhan. On November 6 
1928, Suraj Bhan and Kirori Mal applied 
for cancellation of the order asserting that 
they had no intention to alienate any prop- 
erty, that Suraj] Bhan had immovable pro- 
perty worth two lakhs of rupees in Delhi 
and that the plaintifs had got the attach= 
ment proclaimed simply to disgrace them 
(D. 5 and D. 12-A). They also asked 
for compensation (Rs. 1,000) under s. 95, 
Civil Procedure Code. What happened in 
these attachment proceedings immediately 
after this isnot known, but on March 16, 
1932, Oounsel for Suraj Bhan withdrew bis 
application. It isto be presumed that it 
was dismissed and the attachment order 
thus confirmed. On September 4, 1930, 
Suraj Bhan executed a deed mortgaging his 
house in respect of which the prohibitory 
order had been passed in favour of Siri Ram 
and his brother Ram Sarap for Rs. 20,000 


_ With possession, taking the house on lease 


from the TING The mortgage (a 
ich is at p. 84 of the printe 
ed book III) was registered six days later, 
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e On January 26, 1933, Siri Ram and Ram 
Sarup sued Suraj Bhan to recover their mort- 
gage logn. They obtained a preliminary 
mortgage decree on March 6, 1933. This 
decree was made tinal on March 13, 1935. 
On the day on which the preliminary dec- 
ree was passed, the suit*brought by Dwarka 
Das-Badri Das for Rs. 8,839-30 was also 
decreed. In executing this decree by sale 
of Suraj Bhan’s house they were met by 
the objection of the mortgagees Siri Ram 
and Ram Sarup wno asked that the sale 
should be subject to their mortgagee rights 
(D. 9). This objection was dismissed 
on April 27, 19383; on the ground that as the 
attachment before judgment was admittedly 
made long before the mortgage, the latter 
could not affect the former D. 10). 
Thereupon Siri Ram and Ram Sarup insti- 
tuted against the orm Dwarka Das Badri 
Das the suit out of which this appeal arises 
alleging that the attackment of Suraj 
‘Bhan’s house was illegal and invalid be- 
cause it had been ordered without issuing 
notice and without giving Suraj) Bhan the 
opportunity of furnishing security as 1equll- 
ed by O. XXXVIIL Civil Procedure Code, 
and praying for a declaration that the mcrt- 
gage created a first charge on the house ih 
tneir favour and that the order of April 27, 
1933, dismissing their objection was wrong. 

The suit was contested by Dwarka Das- 
Badri Das on the pleas inter alia, that the 
suit was barred by s. 47, Civil Procedure 
Oode, that the attachment was effective 
‘against the mortgage even thoughit had 
been ordered without notice to the objector, 
that the fact thatthe house had been attach- 
ed had been admitted by the plaintifs Siri 
Ram and Ram Sarup when their application 
for cancellation of the attachment order 
was dismissed, that the mortgage was a fic- 
titious transaction effected without consi- 
deration in bad faith to defraud creditors and 
that the suit was instituted in collusion with 
Suraj Bhan. Of the several issues struck 
for trial, we are concerned with three only, 
“Namely ; 

41) Do the provisions of s. 47, Civil Procedure Code, 
bar the suit ? (9 Was the mortgage eftected in order 
to defraud the creditors of Sura} Khan? and (6) 
Was the attachment of Sura) Bhan's house before 
judgment in the suit Dwarka Das v. Suraj Bhan 
invalid, void and ultra vres and is the mortgage 


therefore (not) legally enforceable against the 
mortgaged propeity?” 


On June 5, 1934, the Subordinate Judge 
decided that the suit was not barred by 
8. 47, Civil Procedure pala and after hearing 
the evidence produced by the parties he de- 
1jvered judgment in favour of the plaintiffs 
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holding that the attachment order was 
ultra vires, illegal and not binding on the 
plaintifis and that the plaintiffs’ mortgage 
was, therefore, enforceable against the mort- 
gaged property. Against this decision the 
present appeal has been preferred by 
Dwarka Das-Badri Das. Itis contended on 
their behalf that upon the evidence produc- 
ed in the case, the lower Court ought to have 
held that the mortgage was a fraudulent 
and bogas transaction and that in any case, 
having been effected contrary tothe attach- 
ment, it Was void as against the appellants’ 
claim. As regards the point whether s, 47, 
Oivil Procedure Onde, barred the suit, it is 
not disputed that this will depend cn the 
question whether a valid attachment was 
subsisting at the time of the mortgage: see 
Ishar Das V. Parma Nand (1). 

It is also not now disputed thatthe mort- 
gage deed was properly executed and that 
the full consideration stated was paid to 
the mortgagor by the plaintjfi-morigagees. 
The argument is thatthe surrounding cir- 
cumstances leave no room for doubt that 
the transacticn was a fiction and a fraud 
and the mortgagees were not bona fide pur- 
chasers for valuable consideration. (His 
Lordship after discussing the evidence con- 
cluded thatthe transaction was not secret 
and the circumstances justified no presump- 
tion that the plaintiffs colluded with Suraj 
Bhan to hold the, mortgaged property for 
him, and preceeded). The question remains 
whether the- mortgage was void against 
Dwarka Das-Badri Das under s. 64, Civil 
Procedure Code. The Court had power to 
order the attachment of any of the defend- 
‘ant’s property : see s. 94, Civil Procedure 
The Kules prescribing the procedure 
are in O. XXXVIII of the Code. ‘They lay 
down: that where the Oourt is satisfied that 
the defendant is absut to dispose of the 
whole or part ofthe property to obstruct or 
delay the execution of any decree that may 
be passed against Lim, it may order his 
property to be attached. But r. 5 of the 
Order prescribes that before it orders at- 
tachment, the Court may direct the defend- 
ant either to furnish security to produce 
the property or the value of it, or to show 
cause why he should not furnish security. 
In doing -so the Court may direct the condi- 
tional attachment of the property. Rule 6 
prescribes that where the defendant fails to 
show cause why he should not furnish secu- 
security, the 
Oourt may order the property to be attach- 


8 Lah, 544; 93 Ind. Oas. 30, A IR 1926 Lah, 
1 s 
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ed, and r. 7, lays down that the attachment 
shall be made inthe manner provided for 
the attachment of property in execution of 
a decree. In Application F of the Oode are 
prescribed the proper forms for notice to be 
given to defendant (No. 5), for the furnish- 
ing of security (No. 6), and the form in 
which the attachment is to be ordered 
(No. 7). The Court did not act in conformity 
with these Rules. It did not issue notice 
underr. 9 and made no order for a condi- 
tlonal attachment but forthwith and ex parte 
attached» the property. The attachment 
order was, therefore, obviously irregular. 
In holding that it was a nullity the learned 
Subordinate Judge has relied on Bansi Lal 
v. Sita Ram, 68 Ind. Oas. 188 (2) and Dular 
Singh v. Ram Chander (3). The first of 
these judgments is a decision by the Addi- 
tional Judicial Commissioner of Nagpur and 
is tothe point. It wasthere held that an 
attachment, apparently ordered under r. 6 
of O. XXXVII of the Procedure Code with- 
out the procedure preseribed in r.4 of the 
Order, was ultra vires and ineffective against 
the enforcement of a mortgage effected dur- 
ing the attachment. The Allahabad ruling 
also by a Single Judge is to the same effect. 

It is contended betore us by appel. 
lants’ Counsel that these do not lay down 
the law correctly inasmuch as the omission 
to observe the procedure laid down in r. 5, 
did not deprive the Court of its inherent 
jurisdiction under s. 94 and O. XXXVILI of 
the Code to attach property before, judgment. 
“The attachment order ought, no doubt, to 
have been expressly a conditional order 
accompanied by a notice tothe defendant 
in accordance with sub-r. lof r. 5, but itis 
argued that this is an irregularity which 
Cannot as against third parties affect the 
subsisteuce snd legal effect of the attach- 
ment actually made. Wor the respondents 
itis argued thatthe power of a Court to 
attach before Judgment, that is ta say dep 
_Tive a person of axight before any adjudi- 
cation upon a claim against him, is one of 
& Very special kind and the exercise of this 
power without all proper formalities vitiates 
an attachment, tor until the procedure 
prescribed by r. 5 has been followed and 


~ the defendant has failed to show cause or 


-furnish security (r. 6), the Court can have 
no jurisdiction to make an absolute order of 
attachment before judgment. 
Counsel have referred us to a very large 
number of decisions in support of their 
(2) 68 Ind. Qrs, 188; A IR 1922 Nag, 238, 


. (3) Q933) A LJ 1501; 147 Ind, Cas, 509; AIR 1934 
All, los; 6 R A480, 
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to set it aside. 
‘Tectness of that judgment, if I say so with 
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respective contentions. With the exception 
of the rulings cited above, those relied upon” 
by the respondents’ Counsel do not appear 
to be of much assistance for the*’decision 
of the present case. The order inthis case 
was obviously irregular and liable to be set 
aside on appeal by: the defendant whose 
property was attached: see for example 
Nathu Mal v. Kishori Lal, 23 Ind. Oas. 107 
(4) But will such an irregularity render the 
conditional attachment a mere nullity which 
a third party can ignore? I think not. 
In Nathu Mal v. Kishori Lal, 23 Ind. Oas. 
107 (4), a Division Bench judgment by the 
Allahabad Court which was relied on by 


 Reachhpal Singh, J. in Dular Singh v. Ram 


Chander (3), where an attachment made 
without the defendant having been called 
upon to show cause or farnish security under 
r. 6, was set aside at the instance of the 
defendant in the suit, Ryves and Piggott. 
JJ., remarked that the order was irregular 
and objectionable. As noticed by Sulaiman 
and Mukerji, JJ. in Prag Nath v. Indra 
Devi (5), it does not follow that the order 
was wholly ultra vires or void ab initio. 
The judgment’ in Bishambar Nath v. 
Girdhart Lal, 55 Ind. Oas. 481 (6), 
(Stuart, A. J. O. and Kanhaiya Lal, 
A. J. ©.) lends some support to my view. 
In that case a plaintiff had submitted an 
application purporting to be under 
O.XXXIX,r. 1 of the Code but asking for 
attachmeht of a village. The Court ordered 
attachment and issued an order restrain- 
ing the defendant from transferring or 
charging the property and all other persons 
Írom receiving the property by purchase or 
otherwise. It was held that an attachment 
having been ordered and effected in accord- 
ance with the procedure prescribed inr. 8 
of O. XXXVIII and r. 54 0f O. XXI, tke 
omission to issue a notice was nothing more 
than an itregularity which could have justi- 
fied Ram Singh in moving the Oourt to 
discharge the order or asking a higher Court 
I have no doubt of the cor- 


due respect, and Lagiee with the remarks 
made at p. 484* of the repost regarding the 
effect of an attachment in the circumstances 
of the -case. Those circumstances are not 
very different from those in the present case 
and the principle applied appears to me to 
be applicable here. 


(4) 23 Ind, Cas, 107; A TR 1914 All. 511. 
WA TR 1084 AlL 456; 148 Ind. Cas, 609;6R A 


(6) 55 Ind. Oas, 481; A J R.1919 Oudh 4; 33 O O 


1&;70LJ 


*Page of 55 Ind. Oag,—[ Kd] 
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The Court in the present case was pro” 
, perly moved. It haa jurisdiction to attach. 
It made an order of attachment, and tbis 
-order was issued and the attachment carried 
out with the proper formalities required by 
the law. The present respondents had no 
right to raise any objection to the attach- 
ment and the only pefson who could object, 
the defendadt in the case, did object, but 
the order continued to subsist and after the 
defendant had full opportunity to show 
Cause under r, 6, it was ultimately confirmed 
and made absolute. I can see no ground 
for holding that it was a nullity, although 
the procedure of the Court was irregular. 
It follows that under s. 64, Civil Procedure 
Code, the attachment made void the res- 
pondents’ righis as against the appellants 
claim under the attachment. I would, there: 
fore, accept this appeal and setting aside 
‘the judgment cf the trial Court dismiss the 
suit with costs throughout against the con- 
testing defendauts. 


Abdul Rashid, J.—I agree. 
D, Appeal accepted. 





PATNA HIGH COURT 
Civil Appeal No. 955 of 1935 
January 18, 1938 
l Wort AND VABMA, Jd. 
DEONANDAN TEWARY AND ANOTHER— 
PLAINTLERS—APPRLLANTS 
VETSUS ° 
DRAUPADI KUER AND ANGOTABR-— 
DEFENDANTS — RESPONDENTS 
Evidence Act (I of 1872), s. 92--Two deeds, on their 
face, separate transactions — Agreement notin writing, 
tf can be proved to show that they were ons trans- 
actton. 
Where two deeds on their face appear to be sepa- 
rate transactions, it cannot be shown that it was 


agreed to be treated as one, by proof of another 
agreement not evidenced by writing. 


©. A. from the appeliate decree of the Dis- 
trict Judge, Gaya, dated September 21, 
1935. 

Messrs. G. S. Prasad and B. K. Prasad, 
for the Appellants. 

Messrs. Janak Kishore and Rajeshwart 
Prasad, for the Respondents. 

Wort, J—This is an appeal from the 
decision of the District Judge of Gaya 
arising out of an action in which the plant: 
iff claimed a declaration with regard toa 
sale deed on June 20, 1998, the considera- 
tion for which was Rs. 3,510 divided up 
into several items the particulars of which 
are immaterial fcr the purpose of the deci- 
sion of this case, excepting to say that the 
plaintifis admitted: by their plaint that 
part of the consideration had not been paid 
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over to the defendants, the vendors. It 
appears that on the same date another 
share but with regard to another tauzi 
number was sold to a person who is now 
found to be a member of the same joint 
family as that of the plaintiffs, and in this 
action if was the defence of the respond- 
enis that the two transactions were one, 
although expressed in the two deeds as 
separate transactions; but perhaps to be 
more accurate, if should be stated that they 
appeared on the face of it to be two sepa- 
rate transactions, although the defendanis 
said they were one. * if 

The learned Judge in the Court below in 
affirming the decision of the trial Court 
has gone into several matters with regard 
to this question: first of all whether Jaje 
nandan Tewari was joint with the plaint- 
iffs who were members of a joint family, 
and such other questions as whether the 
two tauzi Nos. i.e. 522 and 524, the sub- 
ject-matter of the respective deeds, were 
cultivated jointly or separately, and matters 
which would lead to 8 conclusion one way 
or the other whether, as I have already 
said and repeat, these persons were mem- 
bers of a joint family. On a ccnsideration 
of these facts the Judge has come to the 
conclusion that the transactions were one 
and not two as they appeared to be. I find 
myself in considerable difficulty in under- 
standing what the learned Judge means. I 
can well understand that an agreement 
might be proved (I am not for the moment 
considering the question of admissibility in 
evidence of such an agreement) that it was 
agreed that this property should be sold in 
circumstances which would lead one to say 
that it was one transaction. But whatever 
the original agreement may have been, it is 
patently clear that the two deeds formed 
two separate transactions, and to say that 
they were one has no meaning in law un- 
less it -be said and proved that although 
separate transactions there was another 
agreement which was not evidenced by any 
writing and that they should be treated as 
one. I do not understand the Judge to 
come to the conclusion that that was the 
case; but I understand him to come tothe 


„conclusion that the transaction was orm 


ginally intended to be one waatever may 
have resulted from the execution of these 
two separate documents. But even suppos- 
ing that the case which I suggest was the 
case that was made and established, the 
question arises whether the defendants 
were entitled to Prove such an agreement 
by reason of s. 92, Evidence Aĉt. Section 92 
provides that no | 


“agreement or statement shall be admitted, as bet- 


ween the parties . . . for the purpose of contradict- 
ing, varying, adding to,or subtracting from, its 
A terms 1t 


that isto sav, of an agreement which has 
been reduced to writing as contemplated 
bys. 91, Evidence Act. On the face of it 
these two deeds were two separate transac- 
tions by which two separate shares of a 
certain property were conveyed to members 
of one family according to the finding, and 
the highest that the case can be stated in 
favour of the respondents is that the trans- 
actions must be treated as two transac- 


tions by the same vendors to the same ~ 


purchasers. If that be the case, there is 
nothing to 
bringing an action on one of these transac- 
tions, and the defendants by their defence 
cannot say ‘you may have a right as re- 
gards one, but you also have gota right as 
regards the other and unless you enforce 
your right as regards both you are not 
entitled to any right as regards either.’ 
That is my judgment, having regard to 
the law of evidence, an impossible defence 
to set up. The enquiry which has been 
gone into by the Judgesin the Oourts be- 
low as to the consideration seems to be 
quite clearly an efiquiry contrary tos. 92, 
Evidence Act. It is not one of those cases 
in which it is stated that although a deed 
purports to show that a consideration has 
been paid, in fact, has not been received, 
yet it is not an agreement which, if proved, 
‘would vary the written document in law. 
In my judgment, therefore, the finding of 
the learned Judge in the Court: below to 
the effect that this is one and the same 
transaction cannot stand. In those cir- 
cumstances, in my opinion, the plaintiffs 


were entitled to the declaration which they’ 


sought in their suit. The judgments ofthe 
learned Judges of the Oourts below will 
therefore be set aside and the plaintiffs 
will be entitled to a decree in the form of 
“relief claimed in the plaint with crsts 
‘throughout. 

Varma, J.—I agree. 

D. Appeal allowed. 
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LAHORE HIGH COURT 

First Oivil Appeal No. 310 of 1936 

CoLpsTRBAM AND Din MOHAMMAD, JJ. 

SHORI LAL—PLAINTIFF — APPBLLANT ` 
versus 
DAMODAR DAS AND ANOTHER— . 
Davenpants—RasponpgNnts 
Transfer of Property Act (IV of 1882), a. 41— 


attori LAL v. DaMobAR das (LAH) 


prevent the plaintiffs from . 
2 Respondent (No. 1). 
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Person giving consent to transfer not having 
itr age of his title to property—Bection, if e 
applies. 

The consent mentioned ins. 41, Transfer of Prop- 
erty Act, includes a consent which is bdésedon a 
mistake. ere, therefore, the person consenting 
to a transfer has no knowledge ofhis titleto the 
property at the time ofhis giving consent, s. 4l, 
applies. Sarat Chunda Dey v. Gopal Chundar 
Laha (2), Rampersad v, Imratbai (3) and Azis-un- 
Nisa v. Ahsan Ashraf (4), relied on, Dungaria v. 
Nand Lal (1°, dissented from. 

F. O. A. from the decree of the Sub- 
J udge, First Olass, Amritsar, dated June 11, 
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Messrs. M. L. Puri and Qabul Chand, ior- 
the Appellant. 

Messrs. J. G. Sethi and M. L. Sethi, for 

Coldstream, J.—The property in dis- 
pute in this case, a shop in Amritsar, was 
the self- acquired property of one Bagh Mal, 
the maternal grandfather of Shori Lal, the 
plaintiff in the suit from which the appeal 
arises, and his brother Thakar Das, defen- . 
dant No. 2. Thakar Das who was born about 
18°2 was adopted by Bagh Mal in 1888. 
About four years later Shori Lal was born. 
Bagh Mal died in 1904 and his daughter 
Musammat Melo with her-sons, Thakar Das 
and Suori Lal lived together in the shop 
until Musammat Melo djedin August 1934, On 
October 23, 1920, Thakar Das mortgaged the 
shop in favour of Damodar Das for Ra. 4:000 
by deed registered the same day. A sum 
of Rs. 3,000 was paid before the Sub-Regis- 
trar. -The deed was witnessed by Shori 
Lal who also identified his -brother and 
Damodar Das when the deed was registered. 


‘Dacoodar Das let, the shop on rent to Thakar 


Das. In August 1934, Damodar Das ob- 
tained a -final -mortgage decree against 
Thakar Das for sale of the house. On 
December 3, 1934, Shori, Lal instituted in 
the Oourt of the Subordinate Judge, First 
Ulass, Amritsar, the suit giving rise to this 
appeal for a declaration that half the shop 


was not liable tosalein execution of the 


decree because it belonged to him, his 
allegation. being .that on January. 23, 1903, 
Bagh Mal had made a will (Ex. P-1) which 
was registered the same day, leaving the 


_whole of his property to his two grand sons 


in equal shares. Of the execution and exis- 
tence of this will, Shori Lal, Bo he. stated, 
had been unaware until he found the will 
among his mother’s papers after her death, 


that is to say, until about four months be- 


fore he brought the suit. 

The Subordinate Judge found it proved 
that the will was geauine and effective in 
favour of Shori Lal, that Shor: Lal was in 
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believed until four months before the suit 
that his brother Thakar Das was the 
exclusive owner of the shop as Bagh Mall's 
adopted son and that he had witnessed the 
mortgage deed and the rent deed ‘in this 
belief. He further held that, as it was not 
Shori . Lal's attestation’ of the mortgage 
deed that had induced Damodar Das to 
accept the mortgage of the shop, Shori Lal 
was not estopped from asserting his claim 
to half. the shop. Nor in’ his view. was 
Shori Lal estopped by his conduct in not 
challenging the mortgage for so long; as he 
was unaware of his rights. But finding 
that Damodar- Das was a mortgagee: in 
good faith for consideration with the con- 


sent of the real owner and applying the 


+ 


principle embodied in s. 41,. Transfer: of 
Property Act, he decided that-the mortgage - 
was not-voidable at Shori Lal's instance and 
he dismissed the suit. 


Against this decision Shori Lal has ap-- 


pealed. It is contended'on his: behalf that 
the learned Subordinate Judge was wrong 
in extending the principle of's. 41, -Trans- 
fer of Property Act, to a case where the con- 
genting owner was unaware of his interest 


in the property transferred. Oounsel for. 


the respondente, while supporting the 


stort TAL v. baMopak nas: (LAH) 
fact ignorant of its existence but honestly . 
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surance of Shori Lal that the shop belonged 
to Thakar Das alone. I find force in res- 
pondent’s Counsel's objection to the lower 
Court’s decision that Shori Lal was ignorant 
of the will in his favour until 1934. Shori 
Lal was eleven years old when the will was 
executed. Durga Das and Ruldu Ram, 
neighbours of Bagh Mal, identified him as 
the testator before the- Sub Registrar and 
Thakar Das who was present there, was 
described.as legatee. It is highly improba- 
ble that the contents of the will were not 
known. Rulda Ram and Durga Das: P. W. 
No. 2, heard the will read oat to Bagh 
Mal when it was executed. The will must 
have been handed over to Musammat Melo 
or Thakur Das and there is the strongest 
presumption in my opinion that some time 
during the. thirty years while they lived 
with-Shori Lal they told .Shori Lal of his 
legacy. It is true that when litigation 
was going on in 1907-08 .between Thakar 
Das and: Hari Ram about a house which 
had belonged pardy to Bagh Mal and 
partly to Hari Mal, Shori Lal was not 
made’a--party. “Nor: did Shori- Lal object 
to two mortgagee of the shop effected by - 
Thakar Das in 1909. A possible explana- . 
tion .of. his omission. to. elaim his rights 
then is-to ‘be'‘found-in the fact that there 


lower Oourt’s application of s. 41, Transfer. 
of “Property act, argues further that the 
evidence does not justify ita decision that 
Shori Lal was ignorant of his grandéather's 
will and asks “us to dismiss the appeal on 
the ground that his consent was given with 

knowledge of his rights undér it and with 

thé intention of cheating the mortgagee. . 
It is not disputed that if Shori Lal was 

oe ae will ‘when rey orientr [o the 

mortgage, he is estopped’ from challenging’ 
the validity of the transfer by s. 115, ye 

dence Act, as well ês by s. 41, Transfer of 
Propétty Act, a 

Thére édan be fo question of the good 

faith of Damodar Das whose evidence has’ 
been accepted by the lower Court and is 

not attacked ‘before us. It shows that his’ 
suspicions having been aroused’ by the’ 


were collaterals of Bagh Mal in existence, ` 
see the judgment of March 31, 1908, at 
p> 55 ofthe’ printed’ book, and the two 
brothers thought it safest to rely on the 
adoption and not disclose the bequest to 
Shori ‘Lal: moe | 

The suit by Damodar, „Das was insti- 
tuted on January: 11,- 1931, and obtained 
.& preliminary decree on March 3, 1934. 
It- is ‘significant that ‘in “December 1933, 
Shori Lal got a rent deed of part of the 
shop from a tenant Budhu Ram in which 
he was described as owner of the shop. In 
arent deed dated March 20,’ 1934, Shori 
Lal was again described as owner of the 
shop (P:2) although the tenant seems to 
have executed another deed in favour of 
Thakar Das three days later (eee D-11 and 
evidence of P. W. No:8).- Oo December 14, 


fact’that when repaying’ a previous mort- 
gage loan Thaki#r Das “had recorded his: 
repayments on the mortgage deed untruly 
as being made by Shori Lal, he insisted on 
Shori Lal attesting the mortgage -deed of - 
October 24, 1920, in corroboration of: his- 


1934, Shori-Lal-let the: shop:on- rent as if 
it were his. Thesé'deeds strongly suggest 
that he was creating ‘evidence for the 
present suit. My conclusion :is-that- Shori 
Lal's suit is: barred -by s. llo, Evidence 
Act. It ig clear that’ Shori Lial acknow- 


ledged Thakar Das as sole heir and that 


assurance that he had no concern. with” 
by. his conduct throughout as well as his 


be Property. From the eviderice. it is: : 

sstablished that Damodar Das. accepted- admission-to- Damodar'Das at the‘ time of 

_he mortgage after makifig: proper ’and the mortgage” of -1920°°he ' consented to 

sufficient enquiry, and’ relying’ on the asi Thaker Das “being the ostensible owner of 
175—105 & 106 


the whole shop and to his mortguge of it. 
Assuming that his consent was without 
Knowledge ol his title under the will, I think 
thats. 41, Transfer of Property Act, has 
been rightly applied by the trial Oourt. 
The only clear authority against this view 
to which our attention has been drawn is 
the Single Bench decisicn of the Allahabad 
Court in Dungaria v. Nand Lal (1). 

On the other hand the proposition that 
the consent menticned in s. 41, Transfer of 
Property Act, includes a consent which is 
based om a mistake receives strong suppcrt 
from the judgment of the Privy Council in 
Sarat Chundar Dev v. Gopal Chundar Laha 
(2). Thatjudgment deali only with s. 115 
Evidence Act, but as noticed in Ramparsad 
v. Imraibai 65 Ind. Gas. 477 (3), it appears to 
me to apply equally to s. 41, Transfer of 
Property Act. Hmmprasad v. Imratbat 65 
Ind. Cas, 477 (3), is directly applicable to 
the present case as also Aziz-un-Nisa v. 
Ahsan Ashraf 53 Ind. Oas. 970 a where 
the learned Judges have remarked that in 
their opinion 

“in order to invoke s. 41, it is not neceasary to 
prove an intention to deceive The object of s. 41 
is to protect a bona fide transferee for good consi- 
deration who has made proper enquiries from being 
prejudiced by the contlust, however innocent, of the 


real owner in allowing the world at large to think 
some one else the owner of the property.” 


The suit was rightly dismissed and I 
would accordingly dismiss the appeal with 
costs. i 

Din Mohammad, J.—I agree. 

D. Appeal dismissed. 
G8 ALJ 534;4 WN 1906, 183. 

a 20 O 296; 19 I A 208; 6 Sar. 324 (P C). 

, (8) 65 Ind, Ues. 477; A 1 R 1922 Nag. 79; 18 N-LR 


x 53 Ind, Oas. 970; A-I R 1919 Ondh 398; 2800 
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SIND JUDICIAL COMMISSIONER’S 
COURT 4 
Criminal Revision Application No. 248 of 
37 


March 1, 1938 
Davis, J. O. anv Logo, J. 
TARAOHAND PRIBHDAS~— 
APPLIGANT 


DETSUS 
EMPEROR—Opposita Party 
Bombay Local Boards Act (VI of 1923 as amend- 
ed by Hct XIII of 1099), 88. 136 (8), 119, ‘0—Sub- 
overseer under Local Board preparing false billa 
of work done and overcharging Board tn course of 
uty—His acte done under Act—Prosecution after 
lapse of three months—Propriety of—Interpretation 
of statules—Anglish case interpreting English Act— 
z rer ee be a guide in interpreting Indian Pro- 
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An overseer under a Local Board had as part of 
his duty, taking of measurements of repairs and 
other work done and preparing bills in respect thero- e 
of, He prepared bills and overcharged the 
Board : i 

Held, that the facts which were alleged? to con- 
stitute a criminal offence on the part of the accus- 
ed were acts done by him, or, in any case, purport- 
ed to have been done by him, in pursuance of the 
Local Boards Act, and*whether they weie bona fide 
or otherwise, he had no concern with these in- 
accuracies and intricacies, The plain language of 
s. 136 (2), Bombay Local Boards Act, afforded him. 
immunity from piosecution after a lapse of three 
months from the date of the act complained of, 
Bradford Corporation v. Myers (6), distinguished, 
Nuralhag Shah v. Emperor (1), Karachi Municipa- 
lity v. Mukhttarkar of Karachi (3°, Hidayatullah v. 
Emperor W and Harumal Hotchand v., Haat Imam- 
bua Jatot (5), relied on. [p. 838, col. 3] | 

There isa danger in accepting an English case in- 
terpreting an Act of Parliament asa guide for the 
interpretation of a section of an Indian Provincial 
Statute. Oommissioner forthe Port of Calcutta v. 
Corporation of Calcutta (9), reliedon. {p. 837, col. 1.] 

Cr. Rev. App. to quash the proceed- 
ings pending in the Court of Kesident- 
Magistrate, Dadu. 

r. Hashmairai G. Chainant, for the Ap- 
plicant. 

Mr. Partabrar 


Orown. 


Lobo, J.—The applicant Tarachand Pri- 
bhdas was, during the year 1934-55, a sub- 
overseer in the employ of the District 
Local Board of Dadu and in charge inter 
alia of the Mehar Taluka roads and other 
engineering works. A part of his duties 
as Oub-Overseer was the taking of measure- 
ments of repair and other work done and 
the preparation of bills ın respect thereof. 
In 1935 ‘the -overseer and other superiors 
of the applicant discovered that in respect 
to certain works the applicant had pre- 
pared and preferred false bills overcharging 
the Board to the extent of Rs. 562-2-0. At 
the instance of the District Local Board, a 
complaint was filed against the applicant 
in the QOourt of the Resident-Magistrate of 
Dadu of offences under ss. 417-011, Indian 
Penal Oode, and the learned Magistrate 
thereon issued process against him. ‘lhe case 
proceeded, and on June z, 1930, the learned 
Magistrate framed a charge against the ap- 
plicant, the material poriop of which reads 
as follows : 

“I, Rochiram Bulchand Huranandani, Resident- 
Magistrate, Dadu, hereby charge you Tarachand 
Pribhdas as follows: Tuut you between December 
1934 and April 1949, at Mehar Taluka, District 
Dadu, being a public servant to wit, Sub-Overseer, 
Taluka. Local Board, Mehar, and being as such 
public servant, charged with preparation of docu- 
ments relating to Local Boaru woiks tramed the 
documents to wit, ills for repairs to Mehar Nasir- 
abad Road, Meha:-Waralr koad and Sir Shah Nawas 
Bhutto Park in a manner which “you knew to be in 


~ 


D. Punwani, for the 


1938 


correct, intending thereby to cause inj to Local 
Board. to the extent of Ra. 2393-4-0 or in the alterna- 
ive, you by deceiving the Local Board dishonestly 
attempted to inducethes Local Board to make pay- 
ment to the aforesaid amount as detailed below to the 
coutractor . . . and thereby committed an offence 
punishable under s 167 or s. 417 read with s. 511 of 
the Indian Penal Oode and within my cognizance ` 
In the meanwhile, 9 prosecution had 
been launched by the Tatta Taluka Local 
Board in or about March, 1936, against one 
Nuralhag Shab,a Sub-Overseer in the employ 
of the Board, against Muhammad Usman 
Sumro, the President of the Board, and 
Sheikh Umar, a contractor, for conspiring to 
commit criminal breach of trust in respect 
of certain moneys of the Board and other 
offences under ss. 120-B, 409 or 406, 420 and 
477 A read with s. 109, Indian Penal Code, 
in the Oourt of the City Magistrate of 
Karachi, and that learned Magistrate had, 
on May 29, 1936, framed charges against the 
accused in that case. Thereupon Nural- 
haq Shah presented an application to the 
learned Magistrate in which he prayed that 
the Court “would be pleased to terminate 
the proceedings against him and acquit 
him” on the ground inter alia that the pro- 
secution was barred under the provisions 
of s. 136 (2) of the Local Boards Act VI of 
1923, as amended by Act XIII of 1935. This 
application being rejected by the learned 
agistrate, both Nuralhaq Shab and 
Muhemmad Usman Sumro brought the mat- 
ter before the High Uourt in Revision Ap- 
plications Nos. 167 and 176 of 1936 [Nuralhag 
Shah v. Emperor (1)). Divisional Bench 
consisting of the present learned Judicial 
Commissioner and Dadiba Melita, A.J. O. 
were of opinion that the’contention of the 
applicants in these revision applications was 
well-founded. At the end of a long and 
elaborate discussion as to the construction 
to be placed upon s, 136 (2), Local Boards 
Act as amended, the learned Judicial Oom- 
missioner who delivered tha Judgment 
3 the Divisional Bench concludes as fol- 
ows: i 


“It may be, as was said in Emperor v. Abdulla 
Khan (2), that the result of sub-a. (2) of s. 186 of the 
Bombay Local Boards Act is unfortanate, and the 
sub-section is one which the Legislature might well 
amend, but itis not pur duty to make the law. Itis 
our daty to adminis rit’ 

The Divisional Bench, however, in view 
of the importance of the question involved, 

referred the point for decision to a Full 
Bench, The present learned Judicial Com- 


(1) A I R1937 Sind 129; 169 Ind. Oas. 274: 38 Or. 
L J 723; 9 R 9957. 

(2) 33 Or. L J 298; 138 Ind. Gos, 513; AIR 1939 
Sind 23; (1932) Or. Gas. 144; %5 8 L R 395; Ind. Ral. 
(1939) Sind 33. 
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missioner and Dadiba Mehta, A. J. O., two 
out of the three learned Judges constituting 
the Fall Bench, adhered to the view already 
adopted by them. Rupchand, A. J. O. 
however, recorded a ene judgment. 
This was in January, 1937. Availing him- 
self of the majority judgment of the Full 
Bench, the applicant before us on Febru- 
ary 18, 1937, applied to the Resident-Magia- 
trate of Dadu that 

“the proceedings against him be terminated and he 


be acquittal in view of the decision of the High Oourt 
in the Tatta Taluka Local Board case." 


The learned Magistrate passed no order 
on the application, and Tarachand moved 
the High Oourt ‘in Revision Application 
No. 58 of 1937. In a brief order delivered 
by the present Bench on April 23, 1937, 
the application was dismissed as premature 
and it'was pointed out that it was for the 
learned trial Magistrate, on the materials 
placed before him, “to consider and give his 
decision on the question raised”, it being 
open to Tarachand, if the decision was 
against him, to come to this Gourt in revi- 
sion. The learned Resident-Magistrate 
having on July 21, 1937, on the evidence 
and other material placed before him rejected 
Tarachand’s application, he has come before 
us again in revision against that order. 
The case of Tarachand, the applicant, is not 
distinguishable from the case of Nuralba 
Shah dealt with by the Full Bench, an 
in fact. presents fewer difficalties for, it is 
not complicated by the joinder of the Presi- 
dent of the Local Board and a contractor 
‘as co accused, nor is a charge of conspiracy 
involved.. Both Tarachand and Nuralhaq 
‘Shah were Sub-Overseers in the employ of 
‘a Local Board: in the case against the 
‘applicant, as in the case against Nuralhag 
Shah, the act charged as criminal is the 


-recording of alleged false measurements in 
connection .with road repairs and prepara- 


tion of false bills In order to defrand the 
Local Board. As in the case of Nuralhaq 
Shah, so in the present case, therefore, in 
view of the Full Benchruling, this revi- 
sional application must be allowed and the 
proceedings pending against the applicant 
must be quashed. I would, however, like 
to record as briefly as possible the reasons 
for my agreement with the majority judg- 
ment inthe Full Bench case, quite apart 
from the fact that that decision ig banding 
on this Bench. Section 136, Bombay Local 
Boards Act VI of 1923, ag it stood before 
the amending Act of 1935, wus clear and 
unambiguous and presented no difficulty in 


| the matter of construction. It reads as follows; 
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“186 (1). No suit shall be commenced against 
any local board, or against any officer or servant 
of a local board, or any person acting under’ the 
orders ofa local board, for anything done, or pur- 
porting to have been done, in pursuance of this 
Act, without giving to auch local board, officer, 
servant or person one month's previous notice in 
writing of the intended action and of the cause 
thereof, nor after three months from the date of the 
act complained of 

(2) In the case of any such suit for damages, if 
tender of sufficient amends shall have been made 
before .the' action. was brought, the plaintiff shall 


not. recover more than the amount so tendered, and. 
shall pay all costs incurred by the defendant after: 


such tender." 

The section ‘was, however, recast and 
amended by Bombay Act XIIT of 1935-and 
the section as amended now reads as 
follows : 

“138 (1). No suit, prosecution or other legal pro- 
ceeding shall lie against any member, officer or a 
servant of a local board, or any. person acting under 
the order of a local board in respect of anything 
which is in good faith, done or intended to be 
done under this Act or under any other. law for 
the time being in force which entitles or requires 
a member, officer, or servant as auch, or other 
person so acting, to exercise any powers or perform 
any duties. 

(2) No suit, prosecution or other legal proceed- 

ing. shall be commenced against any 1 board, 
or against any member, officer or servant of a 
Tocal board, or any person acting under the order 
of a local board, fof anything done, or purporting 
to have been done, in pursuance or this Act, or 
any other law for the time being in force which 
entitles or requires a local board, member, officer, 
fervent as such, or other parson so acting to exercise 
any, powers or perform any duties. without giving 
to such local board, member, officer, servant or 
person one month's previous notice in, writing of 
the intended action and of the cause thereof, nor 
siter three months from the date of the act com- 
plained of, 
' (3) In case.of any such suit for damages, if 
tender of sufficient amends shall have been made 
before the action was brought, the plaintiff shall 
not recover more than the amount so tendered, 
and shall pay all costs incurred by the defendant 
after such tender.” 

Now, cl. (1) of the-section is plain 
and. unambiguous ; it affords immunity to 
any member, officer or servant'of a Local 
Board or-any person acting under the 
orders of a Local Board froma suit, pro- 
“secution or other legal proceeding in res- 
pect of an act done or intended to be done 
by him in good faith under the Act or any 

l other law for the time being in force. But 
«the applicant in this case claims the benefit 
-of the second clause, and itis here that 
l gee begin. The language of the 
: Sub“sechion again is plain and unambiguous 
s but when the sub-section is carefully con- 
` Bidered, its faulty drafting is apparent. 
- The sub-section as it reads contemplates 
' a prosecution against a Local Board when 
a in law such a prosecution is not possible; 
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it requires one month’s previous notice of 
an intended prcsecution which .has no 
meaning as it is clear frem sub-s. (8) that 
this provision is intended to afford an- 
opportunity to avoid action by tender of 
sufficient amends, and as there can beno, 
compounding of a felony, therefore, no 
occasion can arise of tendering sufficient 
amends for an act constituting 8 non- 
compoundable criminal offence. 


The applicant, however, has every right 
to contend as he does, that he has no 
concern with these inaccuracies and intri- 
cacies; the plain language of the sub-section ` 
affords: him immunity from prosecution 
after a lapse of three months from the 
date of the act complained of, and that is 
sufficient for him; the acts which are 
alleged to constitute a criminal cffence on 
his- part were acts done by him, or, in any 
case, purport to have been done by him, in 
pursuance: of the Local Boards Act, and 
whether they were bond fide or otherwise, 
this is all the sub-section requires. It is 
necessary, therefore, first to consider this 
claim of the applicant: Were the meas 
surements taken by him in pursuance of 
the Local Boards Act; or was he purport- 
ing to actin pursuance of the Local Boards 
Act when: he took the measurements and, 
prepared the bills? 

The construction, maintenance and repair 
of roads is under s. 50 of the Act an 
obligatory duty of:a District Local Board. 
When a road is constructed or repaired 
in pursuance of such a contract, the con- 
tractor has to be paid ordinarily by 
eneasurement and he is paid out of the 
Local Board's funds which are built up 
from:the tax-payers’ money. Section 119 
empowers a District Local Board to appoint 
officers and servants to carry out its duties 
and provides that the Board: 

“shall from time to time prepare and sanction a 
schedule of the staff to be so maintained ...their 


respective duties and the amount and nature of the 
salaries, fees and allowances to be paid to each...” 


The applicant-must, therefore; have been 
appointed a servant of the District Local 
Board under this. section. Section 139 
states : 

“Every member of a Local Board and every 
officer and servant maintained by or employed 
under a District Local Board shall be deemed to 
be a public servant within the meaning of s: 21, 


‘Indian Penal Code.” 


The applicant was, therefore, a public 
servant. It is true that no schednle such 
as is: required by s. 119 has, according to 


:the evidence in, this case, been prepared, 


but that evidence nevertheless makes it 
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„Clear that the duties of the applicant were 
well defined and included the taking of 
measurements of repair work and the pre- 
parationof bills. Thelearned Advocate for 
the applicant puts his case thus: the 
~ repair of roads is an obligatory duty of the 
District Local Board “to fulfil which, as 
the Board cannot itself carry out the work, 
it must contract with some one to do so. 
en the work is done, it has to be paid 
for from the tax-payers’ moneys: the 
amount to be so paid has to be ascertained 
by. the Board through its servants who 
‘are public servants. When therefore “the 
applicant, in performance of the duties 
assigned to him as a servant of the Board, 
took the ‘measurements ‘of the work ‘in this 
case and prepared the bills for payment, 
he was performing a public duty ‘as a 
public servant, he was acting in pursuance 
of the Act, or, in any case, he purported to 
do so. If this argument is sound, then 
surely there is no answer to the appli- 
' cants case. I would, therefore, proceed to 
consider the possible objections to the learn- 
ed Advocate'’s proposition. 
_ It may be objected that the applicant 
was not acting in pursuance of the Act ‘or 
purporting to do so; he was merely carrying 
out the obligations imposed upon him by 
his contract of service with the District 
Local Board and was not performing a 
public duty when he took the measure- 
ments and prepared the bills. The answer 
to this objection is that he was doing both. 
In sofar ashe was a servant of the Board, 
was performing his contract with his 
masters; insofar as he was assessing the 
‘amount to be paid to the contractor from 
the tax-payers’ moneys for carring out a 
work which was imposed upon the Board, 
by statute as an obligatory duty, he was’as 
a public servant in pursuance of the Act, 
performing a public duty or purporting to 
‘do so. I do not intend to enter upon the 
‘ question of the import of the phrase “pur 
porting to act”. The identical phrase is 
used in 8 197, Oriminal Procedure Code 
and a mass of authorities including those 
of our own High Court reported in Karachi 
Municirality v. Mukhtiarkar of Karachi 
(3), Hidayatullah v. Emperor (4) and 
Harumal Hotchand v. Hazi Imambuz J atoi 
(5) make it clear that in this case the 
(3) 21 SL R 385; 123 Ind Cas. 701; AIR 1980 


Bind 144; (1930) Or, Oas. 597; 81 Or. L J 597: Ind. 
Rul, (1930) Sind 125 i 


(Ò 27 8 L R 3; 141 Ind. Oas. 583: AT R 1933 Sind 
w 289) Or. Cas, 595; 34 Or. LI 191; Ind. Ral: (1933) 
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applicant if he was not acting under, was 
certainly purporting to act under the 
District Local Boards Act. 

Again, it may be objected that it could 
never have been the intention of the 
Legislature to afford protection to mem- 
bers, officers, or servants of a Local Board 
committing criminal offences while acting 
or purporting to act in pursuance of the 
District Local Boards Act: the Legislature 
could ‘only have intended to protect them 
in respect of acts done in good faith. 
These words are specifically us2d in sub- 
el. (1) of the section, and if they do not 
appear in sub-cl. (2), this is a mere acci- 
dental omission. The intention of the 
Legislature being clear, sub-c]. (2) must 
be read and construed as if the words “in 
good faith” appeared between the words 
“purporting to have been done” and the 
words “in pursuance of this Act”. 


To such an objection, it appears to me, 
there are several answers. In the first 
place, the very fact that the words “in 
‘good faith” are used in sub el. (1) of the 
section makes it manifest that the phrase 
and what the use of 'it connotes was pre- 
sent tothe mind of the Legislature when 
it. recast and amended s. 136 of the Act. 
How can ‘it then be argued with any force 
whatever that the omission thereof in sub- 
cl. (2) was: accidental. On the contrary, 
it could be urged and with considerable 
force, that’in these circumstences there is 
every indication that the omission was 
designed and intentional. Then again, why 
should the intention of the Legislature in 
enacting cl. (2) of s. 136 be assumed to be 
the protection of bona fide act only? In 
Emperor v. Abdulla Khan (2) it was held 
by a Bench of this Oourt that the inten- 
tion of the Legislature in enacting cl. (3), 
s. 80, Bombay District Police Act “as 
expresseti’ was to give protection even to 
the mala fide acte of a Police Officer acting 
as such, and the argument that: 

“it was absurd that a Police Officer who had been so 
clever as to escape detection for six months should 
on that account escape scot-free” 
was not accepted. The learned Judges 
composing the Bench stated that the result 
was unfortunate but it was for the Legis- 
lature to amend the section. This was as 
far back as 1931 and I am not re of 
any amendment of-sub-cl. (3), s. 80, District 
Police Act’ by the Legislature up to date. 
It appears to me that any argument based 
on the intention of the Legislature stands 


' upon’ unsafe foundations. ; 
(5)"27 8 L R°36; 144 Ind. Oas. 477; AI R1983Sind ` 


I-am aware’ that in‘the dissenting judg- 
ment of Rupchand, 4. J, O. in the Full 


t 
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Bench case, the learned Judge cites in 
support of his construction of s. 136, 
sub-cl. (2), Bombay District Local Boards 
Act, a number of English and Indian High 
Court decisions on sections embodied in 
other statutes containing provisions similar 
to those contained in s. 136, Bombay Dis- 
trict Local Boards Act. With all respect 
to the learned Judge, however, I feel it is 
a weak argument, if any, to advance in 
support of an interpretaticn of s. 126, sub- 
cl. (2... ‘Ihe provisions referred to in these 
decisions either contained the phrase “in 
gocd faith” or implied it in unmistakable 
terms: it can scarcely be contended that 
because the intention of the Legislatare in 
enacting tbose provisions was the protec: 
tion of acts done in good faith, therefore 
the same intention must be attributed to 
the Legislature in enacting s. 196, Bombay 
District Local Boards Act, regardless of the 
language of the section itself. 

Yet another objection presents itself and 
calls for an answer, and this objection 
is basedon Bradford Corporation v. Myers 
(6). The objecticn takes this form: the parti- 
cular matter in which the applicant in this 
case is alleged to have prepared falte 
measurements and false bills was a con- 
tract between the District Local Board of 
Dadu and a contractor; the entering into 
such contracts is not a duty imposed upon 
the Board by statute; in so far as the Board 
enters into such contracts for the fulfil- 
ment of its statutory duties it has power 
to do so and is not acting ultra vires; but 
the provisions of s. 136 of the Act cannot 
be availed of in actions civil or criminal 
arising out of and connected with such 
contracts; the applicant in this case cannot 
be said to have acted or purported to have 
acted “in pursuance of this Act". The 
Objection needs to be carefully examined. 
In Bradford Corporation v. Mgers (6) the 
action was by Myers, a private individual, 
against the Corporation for damages gsuatain~ 
ed by him by reason of the negligence of 
the agent of the Corporation in delivering 
a load of coke at Myer's premises whereby 
part of the coke was precipitated through 
a plate glass window in Myer's shop. The 
action was not commenced by Myers within 
six months next after the act, neglect or 
def#ilt complained of. The Corporation 
set up the statutory defence that the 


action was barred by the Public Authori- ` 


ties Protection Act, 1893. Now, the rele- 
(®© (1916 1 A O 243,85 LJK B1488; IML T 


83; 807 P 121; 14 L GR 130;60 83 74: 32T L R 
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vant section of the statate is s. 1, the 
material part cf which isin the following 
terms: 

“Where after the commencement of this Act any 
action, prosecution or other proceeding is com- 
menced in the United Kingdom against any per 
son for any act dong in pursuance, or execution, 
or intended execution of any Act of Parliament, or 
of any public duty or suthority, or in respect of 
any alleged neglect or default in the execution 
of any such Act, duty or authority, the following 
provisions shall have effect : 

(a) The action, prosecution, or proceeding shall 
not lie or be instituted’ unless it is commenced 
within six months next after the act, neglect, or 
default complained of, or in case of a continuance 
of injury or damage within six months next after 
the ceasing thereof; 

(b) Wherever in any such action a judgment 
is obtained by the defendant, it shall carry costs to 
be taxed as between solicitor and client ” 

Now it will casily be observed that there 
is a most material distinction between the 
wording of the English Statute and that 
of s 136, Bombay District Local Boards 
Act, for whereas the English Statute affords 
protection to “any person for any aci done 
in pursuance, or execution, or intended 
execution of any Act of Parliament”, s. 136 
uses the words “for anything done, or 
purporting to have been done in pursuance 
of this Act’, and the latter phrase is 
undoubtedly far wider and includes within 
its ambit acts which cannot be Covered by 
the wording of the English Statute. Then 
again Lord Buckmaster, the Lord Chancel- 
lor, hab in his judgment pointed out that 
the words “any person” in the section of 
the English Statute must be limited so 
as to apply only to public authorities. He 


°says: 


“Now it must be conceded that the act applies 
only to a definite class of persons and toa definite 
class of action. If the section stood alone, and 
were construed without reference to the introduc- 
tory words of the statute, it would be wide 
encugh to grant protection to any person who was 
acting in pursuance of a private Act of Parliament, 
but on more than one occasion the Courts have 
pointed out that this cannot be its true interpre- 
tation, and that ‘any person’ must be limited so 
ag to apply only to public authorities. The case 
in Attorney-General v Margate Pier and Harbour 
Co. (7) is an excellent illustration of such a cage 
and this was expressly approved by Channell, J., 
in Parker v. London Countye Council (8). While 
the preamble is necessary thus to construe the 
meaning of the pereons whom the statute is in- 
tended to protect, the words of the section them- 
selves limit the class of action, and show that it 
was not intendedto cover every act which a local 
authority had power to orm," 

On the other hand, m 136, Bombay 


(7) (1900) 10h, 749; 89 LJ Ch. 331; 83 L T 448; 48 
W R 518; 64 J P 495. 
(8) (1804) 2 K B 50; 72 LJ K B 561; 80 LT 415; 


a R476; 68 JP 239.2 LG R220 TL R 
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Local Boards Act specifically refers to 
Officers and servants of the Board. It is 
no doubt true that a contrary View was 
taken on this point by Viscount Haldane 
in his judgment in the same case, but 
these and other considerations illustrate 
the danger of accepting an English case 
interpreting an Act of Parliament as a 
guide for the interpretation of a section 
of an Indian Provincial Statute. And 
nowhere is this danger more clearly 
and pointedly emphasized than in the very 
recent case in Commissioner for the Port 
of Calcutta v. The Corporation of Calcutta 
(9) decided by their Lordships of the 
Privy Council which involved the inter- 
pretation of s. 142, Oalcutta Port Act 
(Bengal Sct (IIT of 1890), Lord Alness says 
there p. 694*) : 

“Reliance was placed by the respondents on 
Har bg Corporation v. Myers (6). Now, inasmuch 
a8 that case related to the construction of the 
Public Authorities Protection Act (1893) which 
contains language not to be found in the Indian 
statute, and which omits language to be found in 
- the latter, manifestly the decision falle to be 
handled with care. in particular, the English Act 
does not contain the words ‘purporting or profess- 
ing to actin pursuance of the statute’. Their 
Lordships regard these words as of pivotal 
importance. Their presence inthe statute appears 
to postulate that work which is not done in 
pursuance of the statute may nevertheless be 
accorded its protection, if the work professes or 
purports to be done in pursuance of the statute. 
The English Act was properly treated by the 
house in Bradford Corporation v. Myers (6) as one 
from which the words ‘professing or purporting’ 
were omitted, andthe observations of the house 
must, of course, be construed secundum subjectum 
materiam. They have, in their Lordships judg- 
ment, no application to this case. Their Lordships 
can find nothing in the Bradford's case (6) which 
forbids the interpretation which they propose to 
attach tothe Indian Act.” 

In my humble opinion, therefore, this 
objection as well cannot stand, and Brad- 
ford's Corporation v. Myers (6) cannot be 
usefully invoked in interpreting s. 136, 
Bombay District Local Boards Act. On 
these grounds and for these reasons I 
agree with the majority judgment in the 
Full Bench case and think that another 
reference toa Full Bench is not neces- 
sary. This revision application is accorde 
ingly allowed and the proceedings pending 
against the applicant are quashed. 

Davis, J. C.—I agree with the order my 
learned brother proposes to make. Tha 
question raised in this revision applica- 

(9) 31 SL R686; 170 Ind. Oas. 332; AIR 1987 
P O 306; 64 I A 368; 1987 O L R 473;10 RPO 88; 
3 B R777; 41 OWN 1817; 1937 A LR 837; 0937) 
M W N 1208; (1937) 3 M LJ %94; 46 L W 731; (1937) 
A L J 1042; 88 O L J [88;4%0 Bom. Lı R6 (PO). 
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tion has already been made the subject 
of adeciaion by a Full Bench of this 
Court in Nuralhaq Shah v. Emperor (1) 
in the Tatta Taluka Local Board case. 
That decision unfortunately was not a 
unanimous decision and we admitted this 
revision application so that we could 
again hear arguments, asin view of the 
importance and the difficulty of the question 
raised, I, asa party to the majority judg- 
ment in the Full Bench decision, would have 
agreed to a further reference to another Full 
Bench did any new argument or authority 
re-inforce the dissenting judgment. But no 
new argument and no new authority in 
support of that judgment has been cited to 
us. On the contrary, a very recent judg. 
ment of the Privy Council in Commissioner 
for the Port of Calcutta v. The Corporation 
of Calcutta (9) is an argument for, rather 
than against, the majority judgments of 
the Full Bench. 

The case in Bradford Corporation v» 
Myers (6) was greatly relied on as an 
authority in the dissenting judgment in the 
Full Bench decision but a further careful 
consideration of the case in Bradford Cor» 
poration v. Myers ‘6) gppears to me only 
to emphasize the difference between the 
English Law and the provisions of the 
particular statute of the Bombay Legis- 
lature, with which we have to deal and 
to interpret. In Bradford Corporation v. 
Myers (6) certain points are emphasized. 
In his judgment Lord Buckmaster, L. O. 
points out that the English Statute has been 
interpreted only to apply to public autho- 
rities But 8. 136, Bombay Local Boards 
Acts refers specifically to any officer or 
servant of the Board. It is true Vissount 
Haldane was of the opinion that a natural 
person or a Common Law corporation is 
equally within the statute, but on this 
point the interpretation of the English 
Statute is obvionusiy no certain guide. In 
Bradford Corporation v. Myers (6) the 
distinction between duties imposed and 
powers conferred, between the obligatory 
and enabling provisions of an Act is em 
phasized, but whatever be the case when 
the local authority itself is concerned with 
a matter of contract, so far as the officers 
and servants of the Board are concerned, 
5. 119 Bombay Local Boards Act Yfors to 
duties imposed upon the servants of the 
Board under statutory provision. Such 
oficers and servants are under s. 135 of 
the Act declared public servants within the 
meaning of s. 21, Indian Pehal Code and 
though this is not in itself conclusive, for 
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a, public. servant as such may exercise 
powers as well 'as perform duties, the very 
8. 167, Indian Penal.Oode, under which 
.the accused is charged refers to a 
_ public servant “charged” with the prepara- 
tion of any document; and the charge itself 
18.80 framed. 

In Bradford Corporation v ‚Myers (6) the 
difference between rights and duties arising 
out of a private individual bargain and 
-the provisions of a statute is emphasized. 
In that case, it was held that the act com- 
plained’ of arose out of a private individual 
bargain. 
case that the taluka overseer, when he was 
drawing up a map or estimate or measuring 
up a .work was acting in pursuance of a 
. private individual bargain struck between 
. bim and his employers, the Focal- ‘Board, 


but this position appears to me inconsistent 


with the public nature of the office and 
duties of the overseer, created as the office 
. 18, and imposed as the duties are, by 
statutory provision. Moreover, this argument 
would be as applicable to the case in Com- 
missioner for.the „Port of Calcutta v. The 


Corporation of Calcutta (9) recently decided ` 
by the Privy Council, as to this case : but. 
it was not an argument that,was accepted; - 
and, indeed, if it were accepted, it would’ 


nullify in the great mejority uf cases the 
protection which the Legislature intended 


to give and which, in my opinion, the law: 
gives, though in excessive measure, to, 


officers and servants of the Board. 
One other case to which our attention 
was again drawn, Govind Dhondshet v. 


Chiplun Municipality (10), is more in: 


favour of than against the majority deci- 
sion of the Full Bench, as i i very 
recent English case of the Oourt of Appeal 
reported in McManus v. Bowes (11), which 
was not referred to in the arguments be- 
fore us. I agree, therefore, with the order 
my learned brother proposes to make. 
D. Applhicah 
(10) 56B 448; 140 Ind. ne 213; AT Sie oe 


662; 34 Bom L R 1216; Ind Rul, (1982) B 
(11) 1937) 3 All ETI R 397. (1932) Bom. 567, 
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(2) (b) — “Debts of registered society” in s..23, in- 
terpretation of — “Contribution” in a, 42 (2) (bp 
meaning of—Whether means debt owed by mem 
to soctety—Liabtlity of person owing debi, tf canbe 
determined. by liquidator — Liquidator exteeding his 
powers under s. 42— Legality of his order, tf can be 
determined by Civil Court. 

The words ‘debts of a registered society’, as used 
ins. 23, Oo-operative Sdbieties Act, 1912, refer only to 


- those debts which the society owes and not to those 


which are owed to the society. Dhanpatv. Anjuman 
Dahi Alo Mahar(2), followed [p. 848, col. 1. 

In 8.42 (2) (b), the word ‘contribution’ means 
payment by each of the members of his share in any 
common loss or liability of the society. Evidently, 
therefore, a debt owed by an: individual member to 
the society will not be such a payment in any circum- 
stances It is clear therefore that under s. 42 (2) (b) 
the liquidator has no jurisdiction to determine the 
liability of a person in relation to a debt alleged to 
have been owed by him to the society. |p. 842, col, 1.] 

The jorisdiction of , the Oivil Oourts is ousted in 
those cases alone where the act of the liquidator is 
within s.42 and where it 1s found that the liquidator 
‘exceeded his power and: conducted himself ina 
manner not permissible under the law, the Qivil 


'Oourts can:go into the matter in order to determine 


ithe legality of the order. [p. 843, col. 1,] 
‘Where a person was .proceeded against by the 
liquidator. in a summary manner.under s, 42 (2) (b) 


“as a debtor tothe society and not as a member con- 


-tributing to the assets of the society, .the act of the 
liquidator.was clearly beyondihis powe1s and a civil 
‘stut by such a.-person that he is not so liable is 
maintainable andsheis entitled toa decree. Sadasheo 
v. Fadnavis-.(8),:.dissanted from. 

‘[Oage-law discussed] 


"=F, C. A. from an order of the Senior Bub- 


‘Judge, Amritsar, dated January 40, 1936. 


Mr. Reop Chand, for the Appellant. 
Mr. Hem Raj Mahajan, for the Respon- 
dents. l 


“Din Mohammad, J.—This appeal: has 


“been referred tous by Jai Lal, J. as in his 
‘Opinion the question of law involved in the 


case is not free from difficulty and the 
authorities relating thereto are conflicting. 
The facts are these. One Mehr Din was a 
member of a society registered under the 
‘(Oo operative Societies Act, 1912, and 
named “Anjuman-i-[mdad Qarza Bahami 
Bafindagan, Katra Hakiman, Amritsar” 
(bereivafter called the society). Similarly 
Mehraj Din and Lal Din were members of 
Din raised some 
loans from the society eand Mehr Din 
stood surety for him. In 1923, Mehr Din 
left for Iran and returned in 1925. He 
then applied to the’ society that his name 
be struck off the register and that he may 
be discharged from his security bond. In 
pursuance -of this application his name 


.was struck off and Lal Din was accepted 


as.surety in his place. ..Mehr. Din again 
left for Iran; ande réturned in, 1931, . In 
1932, the registration of the society was 


1928 


cancelled and one Thakar Mahan Ohand 
was appointed liquidator to wind ‘up the 
society. On June 15, 1933, the liquidator 
made ån order holding Mehr Din as well 
as Mehraj Din and Lal Din liable for a sum 
cf Rs. 1,500, which was owing to the society 
from Mehraj Din. Fhe liquidator then 
took out execution of the decree and got 
Mehr Din’s house attached. Mehr Din 
submitted objections to the executing Oourt 
but they were dismissed. On May 22, 1935, 
Mehr Din instituted a suit for a declara- 
‘tion that no liability could legally be fixed 
upon him on account of his eecutity bond as 
it had been cancelled long before and that 
consequently the order of the liquidator 
was illegal and unenforceable at law. The 
‘trial Judge dismissed the suit holding that 
the jurisdiction of the Oivil Court was 
barred in this matter. He mainly relied on 
a judgment of Bhide, J. reported in Muham- 
mad Barkat Alt Khan v. Anjuman: Imdad 
Qarza Dehi (1). The Senior Subordinate 
Judge on appeal referred to s. 23, Oo- 
operative Societies Act and reversed. the 
judgment of the trial Judge on ihe ground 
that the liquicatcr could not ignore the 
clear provisions of Jaw contained in that 
section. The society preferred a further 
appeal to this Oourt which has been, as 
stated above, referred to us for decision. 

We may say at once that neither the 
trial Judge nor the Senior Subordinate 
Judge had a clear conception of the Jaw 
applicable to the facts of the case. ‘The 
trial Judge based his decision on a judg: 
ment of Bhide,J., but he obviously mis- 
understood the true import of that. decision 
and did not appreciate the distinction that 
clearly existed between the facts of that 
case and those of the case before him. 
That case related tos. 23 which deals with 
the liability of past members for the debts 
ofa registered society and not with debts 
due to the registered ‘society, and the plain- 
tiff in that case was contesting the liability 
imposed upon bim by the liquidator in 
relation to the contributions to the assets 
of the society falling within the definition 
of s. 42 (2)e(b). The Benior Subordinate 
Judge also ignored this distinction while 
discussing the maintainability or otherwise 
of the suit in the light of s. 23 of the Act. 

It should be clearly borne in mind that 
the word ‘debts of a registered society’, 
as used in s. 23, Co operative.Societies Act, 
1912, refer only to those debts -which the 
society owes and not $o those which are 
owed to the .society.* This distinction was 
(1) A I R1935 Lah. 330, 
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brought into prominence by Sale, J. in 
Dhanpat v. Anjuman Dahi Alo Mahar (9), 
and in view of the clear wording of the 
section, we have no hesitation in holding 
that the construction put upon these words 
in that judgment was the only legal con- 
struction that could be put. Further, in 
s. 19 of the Act, debts due from members 


.or past members are described as “out- 
- standing demand due to the society frem a 


member or past member”. Similarly, jn 
s. 20, while referring to the liabilities of 
Members or past members, the words used 
are ‘any debt.due from such member or 
past member to the society.’ Section 36 
contemplates debts due by a society and 
these are the debts which are referred to 
in gs. 23 and 24, Oo-operative Societies 
Act. Adverting now to s. 42 (2) (b), the 
word ‘contribution’ in Murray’s Oxford 
Dictionary is said to mean : 


“Payment by each of the parties interested of his 

share in any common loss or liability.” 
_ Evidently, therefore, a debt owed by an 
individual member to the society will not 
be such a payment in any circumstances. 
Calvert in his Law and Principles of Co- 
operation has defined ‘contribution’ as 
used in s. 42 (2) (b) im the same manner. 
Atp. 174 of-bis book he says: 

“Contribution usually means the amount payable 
by a member as such and does not include debts 
payable to the society. It is the unpaid portion 
of the liability. In a limited liability society with 
folly paid-up capital it is nil unlese it be held 
“that dividends ve been paid without being 
earned, in which case perhaps these might be 
Tecovered"," 

At p. 176 of the same book he observes: 

“Outside Bombay and Madras, it is not competent 
for the liquidator to make a decree under cl. (2) 
(b), for loans owed bya member There is nothing 
corresponding to 8. 186, Companies Act, empowering 
a Court after making a winding up order, to order 
any contributory to pay any money due from him 
tothe company exclusive of any money payable by 
virtue of any call.” 

Moréover, r. 26 of the rules made by the 
Local Government under s. 43, sub-a. (1), 
Co-operative Societies Act H of 1912, which 
deals with winding up, leaves no doubt in 
the matter. In subr. (¢), it is provided 
that “if necessary, the liquidator may insti- 
tute suits for the-recovery ofsums due to 
the. society”. In sub r. (1), itis laid down 
that: 

“After recovery of the dues of the society and 
the realization of the contribution and t®ẹ costs of 
liquidation from the members and past members the 
liquidator shall...wind up its affairs ay 

Comparing this rule with s. 23 ands, 42 
(2) (6) and (d), it would be obvious that 
‘dues of the society’ area thing apart from 


- (2) A I R4935 Lah, 947, 
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‘debts of the society’ as well as from ‘contri 
bution’ as contemplated by cl. 6) and 
‘costs’ as contemplated in (d). Sub- rule (i) 
of r. 26, further makes the matter suffi- 
ciently clear. It says that: 

“Tf the Civil Oourt is unable to recover the sum 
assessed against any member or members, the liquida- 
tormay framea subsidiary order or orders agai 
any othermember or members to the extent of the 
liability of each for the debts of the society, until 
ae whole amount due from the members ia recover- 
6 5 


It canot be conceived that it was 
intended that any member of the Society 
should be compelled to pay any debt due 
by any member other than himself. It is 
clear, therefore, that under s. 42 (2) (b), 
the liquidator had no jurisdiction to deter- 
mine the liability of the plaintiff in relation 
toadebt alleged to have been owed by 
him to the society. and consequently his act 
was ulira vires. The only question that now 
remains to be considered is whether in face 
of this finding a Civil Court has jurisdiction 
to entertain the suit as lodged by the 
plaintiff. Various acthorities have been 
cited at the Bar, and before we arrive a‘ 
our own conclusion, it would be necessary 
torefer to them atgome length. In the case 
reported in Mukand Lalv. Malhotra Bank, 
Hafizabad 13), the question that arose for 
decision was whether the liquidator had 
power todetermiae the question of mem ber- 
ship and whether his decision on that point 
was open to challenge in a Civil Goart or 
not. A Division Bench of this Court came to 
the conclusion that s. 42, Co-operative So- 
cities Act, did not confer any power upon 
the liquidator to determine the question of 
membership and as he had assamed juris- 
diction over persons who were not and had 
never been members of this society, the 
matter could be raised in Civil Courts. In 
Muhammad Barkat Ali Khan v. Anjuman 
Imdad Qarza Dehi (1), the questioh related 
to the amount of contribution payable by a 
past member, and as it fell directly under 
s. 42 (2) (b), a learned Judge ofthis Court 
held that Civil*‘Oourts had no jurisdiction 
to go into the matter. In Hira Nand v. 
Anjuman Imdau-t Qarza Mausuma Sunar 
Bank (4), the question at issue was whether 
Civil Courts had jurisdiction in a case in 
which the relief claimed was that no award 
could be obtained against the plaintiffs 
after an award had once been given and 
regarded as satisfied by the executing Court. 


o) 14 Lah. 703; 144 Ind. Oas. 264; A I R 1933 Lah 
442; 34 P L R 717; Ind. Rul (1933) Lah 427. 

(4) AIR 1935 Lah. 631; 161 Ind. Oas.. 248; 38 PLR 
355; 8 R L 705. 
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A learned Judge of this Court held that as the 
dispute had ended by the order of the exe- 
cuting Court, il was not open to the society 
to take further action in the matter by 
having recourse to the Registrar and the 
subsequent arbitration proceedings. On 
this ground, he cams to the conclusion that 
the jurisdiction ofthe Civil Court was not 
ousted. In M.A. Koyal v. Bhond Lal (5), the 
learned Judicial (Jommissioner of Nagpur 
held that a liquidator of a society had no 
power to proceed against anybody and 
every body irrespective of the fact that he 
had ever been a member of the society, 
and s. 42 (3) (b), could not be so construed 
as to oust the jurisdiction of the Civil Courts 
in cases where the liquidator passed an 
order against a person who was not a mem- 
ber of the society. In Balajisao v. Anand 
Prasad :6), the same iearned Judicial Oom- 
missioner had remarked as follows : 

“Tf we oan assume fora moment thatthe revenue 
authorities had actel ultra vires and had attached 
and sold the property which was not liable to be 
sold, Ido not think thet the present suit would have 
been barred.” 

In Beni Madho Singh v. Tahsildar of 
Unao, 44 Ind. Cas. 353 (7), the liquidator 
had made an order under the provisions of 
g. 42 (2) (b) and (d) directing certain mem- 
bers of the society to contribute a certain 
sum towards its assets. A declaratory 
suit was thereupon instituted questioning the 
authority of the liquidator to determine 
the liability of officials as distinguished 
from members. The learned Additional Ju- 
dicial Commissioner of Oudh held that the 
order being legalcould not be attacked in 
the Oivil Courts. In Sadasheo v. Fadnavis 
(8), the order made by the liquidator related 
to the debts due to the society from its 
members. The Additional Judicial Oom- 
missioner, before whom the appeal was 
heard,in agreement with the Courts below, 
held that as the order of tha liquidator 
related to the dissolution of a registered 
society, it could not be impugned in a Oivil 
Court. It is significant that this judgment 
was neither referred to in Balajisao v. 
Anand Prasad (6), norin M. A. Koyal v. 
Bhond Lal (5). e 

From the above analysis of these judg- 
ments it would be abundantly clear that the 
Jurisdiction of the Civil Courts was ousted 
in those cases alone where it was held that 


the act of the liquidator was within s. 42, 
(5) AI R1931 Nag. 48; 130 Ind, Cas. 820; Ind. Rul 

(S31) Nog. 68. 

a AIR 1927 Nag 217; 103 Ind. Oas. 181; 23 N LR, 


(2) A I R 1918 Ondh 1%2; 44 Ind Uas. 353. 
ne AIR 1924 Nag. 379; 94 Ind. Oas. 40; 24 N L 


(cf, Muhammad Barkat Ali Khan v. Anju- 
man Imdad Qarza Dehi (1) and Beni Madho 
Singh v. Tahsildar of Unao, 44 Ind. Oas. 
393 (7J and in all those cases where it was 
found thatthe liquidator had exceeded his 
power and conducted himself in a manner 
not permissible under tLe law it was un- 
hesitatingly found that the Civil Ocurts 
could go intothe matter in order to deter- 
mine the legality of the order. It would 
also be evident that none of these cases ex- 
cept Sadasheo v. Fadnavis ‘8), related to the 
question at issue before us. Ths decision 
in the Nagpur case no doubt supports the 
contention raised on behalf of the society, 
but with all respect to the Additional J udi- 
cial Oommissioner responsible for that 
judgment, we are constrained to remark 
that the questicn was not properly consider- 
ed by himand his decisicn does not appear 
to us to be correct. lt is mereiy based on 
the general consideration of the fact that 
every order of the liquidator in relaticn to 
the dissolution of a society is covered by 
s. 42 and hence sacrosanct. A conclusion 
- expressed in such general terms we are not 
prepared to endorse and we are inclined to 
hold the same view as was taken in a large 
majority of cases referred to above, viz. that 
where the act of the liquidatoris ultra vires, 
Civil Courts can interfere. 

In the case before us the plaintiff was 
proceeded against as adebtor to the society 
and not as a member contributing to the 
assets of the society. As such, the liquidator 
_ could not prcceed against him in the sum- 
mary manner in which he is permitted to 
do under s. 42 (2) (b); his act, therefore, 
was clearly beyond his powers. In these 
circumstances we hold that the plaintiff was 
entitled to a decree and we dismiss this ap- 
peal. The case will now go back to the 
trial Court to give effect to our order and 
to decree the claim. The plaintiff will get 
his costs throughout. 


D. Appeal dismissed. 
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Whether he muat necessarily file representative sutt 
under 8. 53, Transfer of Property Act (IV of 1882). 

A judgment-creditor who ht ees defeated at the 
instance of an intervenor in proceedings taken in 
execution of his decree need not necessarily file a repre- 
sentative suit under s 53, Transfer of Property Act, 
on behalf of the general body of oreditors, Para- 
graph 4 of sub-s. (1) of s. 53, Transfer of Property 
Act, only says that ifa oreditor, which term would 
include a decree-holder, whether he has or has not 
applied for execution of his decree, wants to avoid a 
transfer onthe ground that it has been made with 
intent to defeat or delay the creditors of tke trans- 
feror, then he must sue on behalf of, or for the bene- 
fit of, allthe creditors. A creditor is not bound to 
get aside a transfer on the ground tha? it was made 
with intent to defeat or delay the creditors of the 
transferor. When the suit is to set asidea transfer 
made with that intent, then, of course, the suit would 
fall onder pars. 4. But, when the suit is not to get 
aside the transfer on the ground that it was made 
with intent to defeat or delay the creditors, but to 
establish q creditor's priority, it is difficult to gee 
why the suit should bs a representative euit Under 
8. 33, the intention must be to defeat or delay the 
creditors generally. ‘he section says “ creditors ”, 
not “ creditor.” If the intention is to prefer one 
creditor to another, the case will not come under 
this section. The section does not refer to the ques- 
tion of priority or preferenes among the creditors of 
the transferor or the debtor, Guljarkhan v, Husen- 
khan (6), relied on. ; 


8. C. A. from the decision of the District 
Judge, Nasik, in Appeal No. 273 of 1939, 

Mr. D. R. Patwardhan, for the Appellant. 

Mr. B. G. Rao, for Respondents Nes. 1 
and 2. 

Judgment.—The short question which 
arises for determination in this appeal is 
whether a judgment-creditor who has been 
defeated at the instance of an intervenor 
in proceedings taken in execution of his 
decree must necessarily file a suit under 
s. 53, Transfer of Property Act. The facts 
are, that ihe appellant obtained a decree 
against respondents Nos 3 and4 and in 
execution of the decree he attached two 
pieces of land. Respondents Nos. 1 and 9 
intervened and claimed to be the pur- 
chasers, inier alia, of these lands. Their 
objection was upheld by the Oourt and the 
attachment was removed. Under O. A XI, 
r. 63, it ia clear that in these circumstances 
the judgment-creditor was entitled to bring 
a suit for a declaration that the intervenors 
had no title and that the judgment-creditor 
had the right to attach the property and 
bring it tosale in execution of his decrees, 
It seems thatin the trial Court defendant 
No. Z raised the contention that t&e suit not 
being in a representative capacity under 
s. 93, Transfer of Property Act, and not 
being brought on behalf of the general body 
of creditors, was not maintainable. That 
contention was mnegatived “by the trial 


-Oourt, but accepted by the Appellate Court ; 
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and the question is, whether the view taken 
by the Appellate Oourt is correct. In my 
inion it is not. 
“The right to bring a sult to establish his 
right to attach the property after the in- 
tervenor has succeeded is a right which 
every judgment-creditor has under the 
provisions of the Oivil Procedure Oode. 
There is no rule of law or any principle that 
such a creditcr should take upon himself the 
- burden of bringing a representative 
` sujt under s. 53, Transfer of Property 
Act on behalf of the general body of 
creditors. Order XXT, r. 63, is in these 
jn a claim or an objection is preferred, the 
party against whom an order is e may institute 
a suit to establish the right which he claims to the 
property in dispute, but, subject to the result of such 
guit, if any, the order shall be conclusive 

It is clear from this that r. 63 does not say 
that such a suit must be-a representative 
suit and must be brought by the judgment- 
creditor for and on behalf of the general 

of creditors. 

eae question then is whether this rule 
is subject to the provisions of 8..53. That 
section was amended by Act XX of 1929. 
by, inter alia, introducing paras. 3 and 
A in sub-s. (1) of s 53. Paragraph 4 is 
only material in this case,:and it is in these 
wW instituted by a creditor (which term ia- 
oludes a decree-holder whether he has ‘or has not 
applied for execution of his decree) to avoid a 
transfer onthe ground that it has been made with 
intent to defeat or delay the creditors of the transferor, 
shall be institated on behalf of, or for the benefit of, 
all the creditors ” 

The amended section is modelled on ss. 
172 and 173 of the English Law of Property 
Act, 1925, and it is at least noteworthy that 
the English statute does not contain 
anything corresponding to para 4 of sub- 
s.(l)ofs.53. Under the English Law, a 
creditor can sue on his own behalf alone, and 
the suit need not be sa representative suit. 
Now, what is the meaning of para.4? All 
that it saya is that if a creditor, which term 
would include a decree-holder, whether he 
has or hasnot applied for execution of his 
decree, wants to avoid a transfer on the 
ground that ithas been made with intent to 
defeat or delay the creditors of the trans- 
feror, then he must sue on behalf of, or for 
the bengfit of, all the creditors. But, it 
does not say that acreditor who wants to 
enforce h's own right to a property as 
against another creditor or a transferee 
must bring a representative suit. A 
creditor is not bound toset aside a transfer 
_ on the ground that it was made with intent 
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to defeat or delay the creditors of the, 
transferor. When the suit is to set aside a 
transfer made with that intent, then, of 
course, the suit would fall under’para. 4. 
But, when the suit isnot to set aside the 
transfer on the ground that it was made 
with intent to defeat or delay the creditors, 
but to establish a creditor's priority, it is 
difficult to see why the suit should be a 
representative suit. Under s. 53, the inten- 
tion must be to defeat or delay the creditors 
generally. The section says “creditors”, 
not “creditor.” If the intention is to prefer 
one creditor to another, the case will not 
come under this section. The section does 
not refer to the question of priority or 
preference among the creditors of the trans- 
feror or the debtor, This is clear from the 
observations of Jessel, M. R. upon the corres- 
ponding English statute in Middleton v. 
Pollock, Ex parte Elliott (1) at page 108*. 
This case was followed by the Privy Counci] 
in Musahar Sahu v. Hakim Lil (2) in 
which Lord Wrenbury observed (page 
1067): 

“As a matter of law their Lordships take it to be 
clear that in a case in which no consideration of 
the law of bankruptcy or insolvency applies there 
is nothing to prevent a debtor paying one oreditor 
in full and leaving others unpaid although ‘the 
result may be that the rest of his assets will be 
insufficient to provide for the payment of the rest 
of his debts The law is, in their Lordships’ 
opinion, rightly- stated by Palles, O. B. in In re 
Moroney (3) where he says (p. 624): ‘One right... 
of the credifors, taking them as a whole, was that 
all the property of the debtor should be applied in 
payment of the demands of them, or some of them, 
without any portion’of it being parted with without 
consideration, or reserved or retained by ‘the 
deDtor to their prejudice. Now, it follows from 
this, that security given by a debtor to one 
creditor, upona portion of or upon all his property 
(althoagh the effect of it, or even the intent of the 
debtor in making it, may be to defeat an expected 
execution of anothor creditor',is not a fraud within 
the statute; because notwithstanding such an act, 

entire of the property remains available for 
the creditors, or some or one of them, and as the 
statute gives no right of rateable distribution, the 
right of the creditors by such act is not invaded or 
affected. 

The transfer which defeats or delays creditors is 
not an instrament which prefers one creditor to 
another, but an instrument, which removes property 
from the creditors to the benefite of the debtor. 
The debtor must not retain a benefit for himself. 
He may pay one creditor and leave snother unpaid : 
Middleton v. Pollock, Ex parte; Elliott (1) at p. 108, 


a (1876) 2 Oh. D 104; 45 L J Oh 293. 
2) 43 I A 104; 32 Ind Oas. 343; A IRING PO 
115; 43 C 321; -30 ML J 116; 3 L W 207;200 W 
N 393; 14 A L J198; (1916)1 M W N 198; I9M L 
T 303; 23 OLJ 408; 18 Bom L R 378 (P 0). 
(3) (1887) L R 21 Tr: 37, 
_ *Page of (1876) 2 gl Bd. 
{Boge of 43 I. A [Ed 16 i : 
i ‘ARO of (1887). L. 121, Ir. [Bd] 
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So soon as itis-found that the transfer here im- 
peached was made for adequate consideration 
in satisfaction of genuine debts, and without 
reservation of any benefit to the debtor, it follows 
that no-ground for impeaching it lies in the fact 
that the“ plaintiff who also was a oreditor was 
a loser by payment being made to this preferred 
creditor—there being in the case no question of 
bankraptcy.” 

Any number of instances can be given in 
support of the view which Iam taking. A 
common instance is, where to defeat a 
decree-holder a judgment-debtor sells his 
property to someone else. Suppose, A 
obtained a money decree against B. A 
month thereafter tke judgment-debtor 
transfers his property toC for good considera- 
tion. This cannot be set aside under s. 53. 
Suppose in this case he transfers the pro- 
perty to another creditor of his in payment 
of a.debt due to the latter. The case is one 
of preference and not voidable under the 
section, In Mina Kumari Bibi v. Bijoy 
Singh Dudhurta (4) the facts were that X 
obtained a decree for his debt against B. 
In execution of the decree B's property was 
attached on August 23, and sold to C. 
Before the attachment on July 13, B had 
sold the property to a relation D in part 
satisfaction of a debt due to her. 
held that it was not voidable under -the 
saction, fora debtor may pay his debts in 
any order he chooses, if no question of insol- 
vency is involved. 

What would be the position if in addition 
to the judgment-creditor a person has only 
one creditor or even two or three creditors? 
Must the defeated execution creditor bring 
a representative sunit, and if so, can he 


bring sucha suit? Itis clear that a suit 


under para. 4 must be brought under O.*I, 
r. 8, Civil Procedure Code. The plaintiff 
must sue on behalf of himself and all other 
creditors of the debtor. But a suit’ under 
this provision can only be brought if there 
are numereus persons having the same 
interest in the snit. That is to say, the 
creditors must be numerous. Thenonly one 
creditor can sue with the permission of the 
Gourt. Then further, the procedure laid 
down in the rule must be followed. No 
Court would, I apprehend, give the neces- 
sary permissi®n where, as stated above, the 
creditors sre only three or four. What 
then would be the position? If the argu- 
ment which appealed to the learned Judge 
below is correct, the creditor would be 


4) 44 TA 19; 40 Ind. Cas 243; A TIRIV6P O 
238: 44 0662; 1 P LW 425: 5L W71; 33M L 
J 425; 21 O W N6585; 21 M L T344; 15 A L J 389; 
25 O'L J508; 19 Bom. LR*424; (1917) MWN 473 
(PO). a 
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helpless. Then again a creditor bringing 
a representative suit has to take upon him- 
self the burden of finding out how many 
creditors the debtor has and what is the 
extent of the debtor's liability; he has, 
moreover, to apply for permission to þe 
allowed to sue for himself and on behalf 
of other creditors. Why should a single 
creditor, whose- object is to establish his 
right to altach a property of his debtor and 
to bring it to sale in execution of his decree 
be compelled to take upon himself a greater 
burden than-is necessary ? 4 

It was thought by the learned* Judge in 
appeal that prior to the recent amendment 
of s. 53, Transfer of Property Act, it was not 
necessary for a creditor to suein a repre- 
sentative capacity, but, after referring toa 
judgment by Mirza, J. in Shantilal v. 
Munshilal {5) at p. 875* he held that since 
the amendment of the Transfer of Property 
Act, asin the section now a decree-holder 
is included in the definition of the term 
“creditor”, a creditor must of necessity 
bring a representative suit under that 
section. In my opinion, there js no 
authority for the proposition, In the first 
place, the point, as the learned Judge him- 
self points out, was not directly considered 
in Shantilal v. Munshildl (5) and, therefore 
that case is no authority for this proposi- 
tion. Iam unable to see any principle by 
which this view can be supported. It ig 
said on behalf of the respondent that the 
pleading in the case does show that the 
suit was brought by the. creditor to get 
aside a transfer on behalf of the general 
body of creditors, and para. 2 of the plaint 
was relied upon. But, in that paragraph 
all that the plaintiff alleges is that the 
defendants were acting in collusion with the 
judgment-debtor and the transfer wag 
made in order to defeat the claim of the 
Plaintiff himself. Iam unable tosee why 
such an allegation means -and must neceg- 
sarily mean - that the transfer was made 
with intent to defeat or delay the general 
body of creditors. A person may enter into 
a transfer with intent ta defeat or delay 
one particular creditor, and at the same 
time may be possessed of sufficient property 
to satisfy the needs of other creditors, It 
is clear from the paragraph that there wag 
no allegation made that the transfer wag 
made with intent to defeat or Malay the 
creditors generally of the transferor, The 
view I am taking is suppcrted by the 

5) 34 Bom. L R 862; 139 Ind. Oas. 820: “A 


( 
1932 Bom. 498; 56 B595; Ind Ral. (1932) hom. bis" 
Page of 34 Bom. L. RAH. 
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observations of the learned Ohief Justice in 
Guljarkhan v. Husenkhan (Gi. The learned 
hief Justico observes as follows (page 
919%): 

“Now, in the first place, the point that this isa 
suit under s. 53, Transfer of Pioperty Act, and 
should, therefore, have been by the plaintiff on 
behalf of himself and all other creditors was not 
pleaded, as it ought to have been, under O. VIII, 
r.2, and that being so, I think that the lower 
Appellate Oourt ought not to have allowed the point 
to be raised. I may say, however, thatI am by 
no means satisiled that a suit brought under 
O. XXT, r. 68, by the judgment-creditor, must, in all 
cases,.be filed on behalf of the plaintiff and all other 
creditors, ngtwithstanding a note to that effect in 
re Dinshah Mulla's book on the Transfer of Property 

ct.” 


I entirely agree with this view. Seciton 53 
merely confers a privilege upon a judgment- 
creditor to impeach a transaction of his 
debtor in the interest of other creditors, but 
there is nothing in that section which 
necessarily compels a judgment-creditor, 
who wants to establish his own rights and 
defeat the rights of a transferee in order to 
realize the fruits of the decree which he has 
obtained, to bring a representative suit 
under s. 63, Transfer of Property Act. That 
being so, the appeal must be allowed. I 
find from the judgment of the trial Oourt 
that that Court has recorded its findings on 
other questions of fact, but the Appellate 
OCoart disposed of the appeal only having 
regard to s.53, Transfer of Property Act; 
and, as that decision is wrong, the case must 
be remanded to the lower Appellate Oourt 
for disposal on merits after raising proper 
issues. The respondents must pay the costs 
of the appeal. | 


8, Case remanded. 
(6) 89 Bom, L R 917; 172 Ind, Oas. 165; A I R 1937 


Bom. 476; 10 R B 353 (1). 
~ *Page of 39 Bom. Loy Bd.) E 


LAHORE HIGH COURT 
Letters Fatent Appeal No. 118 of 1936 
February 4, 1937 
ADDISON AND DIN MOHAMMAD, JJ. 
JODH BINGH—JUDGMENT-DEBTOR— 
APPELLANT 
veTsus 
Wagu BHAGWAN DAS-NANAK OHAND—~ 
DackBg-HOLDER—REgPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 182, a. 14 
(2)—Preliminary decree tn mortgage suit made final 
—Applicatton within limitation for final decree and 
sale of rty — Application rejected — Haecution 
application out of time—Previous application, held 
was not step-tn-atd—S. 14(2), held did not help 


decree-holder. 

A prekiminary decree ina mortgage suit was made 
final on Aprill#, 1929. The decree-holder put in an 
application under O. XXIV, r.5, Oivil Procedure 
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Code, on February 23,” 1938, for final deocree.and sale 
of the mortgaged property but was rejected on 
May 19, 1932, as the final decree had already been 
assed. The decree-holder put in an application 
or execution of the final decree, on the same date. 
In this application he had stated that he was pre- 
vented from applying for execution on February 23, 
1932, because of a wrong report of the AAlmad, In the 
entry in the register by the Aklmad the word “final” 
was not inserted before “decree” but otherwise it was 
correct in all respects : 
Held, that there could not be a step-in-aid of exe- 
cution until execution had become possible by the 
sasing of a final decree The step which the decree- 
holder contemplated by his application of February 
28, 1932, was a step to further his suit and could be 
regarded asa step-in-aid of execution. Jodk Singh 
v. Bhagwan Dus Nanak Chand, 173 Ind. Oas 15, 
reversed. 
Oase-law discussed | 
eld, also, that the proceeding of February. 23, 
1932, was in a*Conrt which did not suffer from any 
defect of jurisdiction or other cause ejusdem generis. 
Nor could it be said that an applicationfor a final 
decres was for the same relief as an application to 
execute a final decree. Section 14 (2), Limitation Act, 
therefore did not help the decree-holderin any way. 
[p. 648, col. 2.] 


L. P. A. agains the judgment of Mr. Jus- 
tice Agha Haidar, reported in 173 Ind. Oas. 
185. é 

Messrs. Mehr Chand Mahajan, Achhru 
Ai and Ratan Lal Chawla, for the Appel- 
ant. 

4 Mr. Qabul Chand Mital, for the Respon- 
ent, 

Addison, J —On March 12, 1929, the de- 
cree-holder obtained an ex parte preliminary 
decree against the judgment-debtor on the 
foot of a mortgage for Ks. 7,100, dated May 
24, 1922, for a sum of Rs. 14,000 together 
with costs and future interest. The jadgment- 
debtor was directed to deposit the directed 
amount in Court on or before April 12, 1929. 
There was a public holiday on the last date 
and it was therefore ordered that the case 
should ccme up for hearing on April 16, 
1929 and not on April 12, 1929, notice of this 
being served on the parties. On April 16, 
1929, both parties appeared in Oourt. 
The judgment-debtor did not deposit the 
decreial amount but put in an application 
asking the Court to set aside the ex parte 
decree which had been passed against him. 
This application was rejected by an order of 
that day, both parties being #ehown as pre- 
sent at the time the order was made. An- 
other order was also made on April 16, 
1929, both parties again being shown as 
present. This order directed the decree to 
be made final under the prov.sions of 
O. XXXIV, r. 5, Civil Procedure Code, 
instructions being given for a final decree to 
be -drawn up. ‘This was accordingly done. 
The oder was a preper one, except that 
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under the provisions of O. XXXIV, r. 5 (3) an 
application should have been made by the 
“plaintiff to passa final decree. There was 
no written application to this effect but 
there may well have been an oral one. In 
any case, judgment was given on April 16, 
1929, passing a final decree and directing 
a decree sheet to be psepareda The decree 
sheet was prepared and in the Court 
register the final decree was entered, but 
the preliminary decree of March 12, 1929, 
was not then entered in the register. 

On February 23, 1932, the decree-holder 
put in an application under O. XXXIV, 
r. 5, Civil Procedure Code, asking the 
Court to pass a final decree asthe amount 
mentioned in the preliminary decree had 
not been paid into Court. This*application 
was practically in the words of O. XXXIV, 
rT. 5. It asked forthe final decree to be 
passed and that the mortgaged property, or 
a sufficient part thereof, should be sold. 
The words of the Code are “shall pass a 
final decree directing that the mortgaged 
property or a sufficient part thereof should 
be sold,” and the words in the vernacular 
would be the usual words to convey that 
idea. On the same dale the Ahlmad made 
a report to the effect that a decree had 
been passed. He copied the entry in the 
register correctly except that he did not put 
in the word! final’ before ‘decree’. This may 
well have been due to an oversight. He 
ended his report by stating that the appli- 
cant applied for a final decree and this was 
correct. Notice issued to the judgment- 
debtor and the Court heard the matter 
on May 19, 1932. The records were then 
before the Ocurt and it was clear thatea 
fina} decree had been already passed on 
April 16, 1929. Accordingly, on May 19, 
1932, the Court rejected the application, as 
a. final decree had already been passed on 
the date menticned. The Court put some 
blame on the Ahlmad for not reporting 
the matter correctly, but, as has already 
been shown, the report was correct in all 
respects except that the word ‘final’ was 
not inserted before ‘decree.’ 

On the same day, thatis, May 19, 1932, 
the decree-holder put in an application to 
execute the final decree. It was in the 
prescribed form but was not correct in 
every particular. Forexample, it gave the 
date of the decree as March 12, 1929, instead 
of April 16, 1929. In col. 6, it was stated 
that a petition to make the decree final 
had been made on February 23, 1932, but 
it was not then alleged that this was a 
petition for execution» while it waa stated 


JODH SINGH b, FIRM BHAGWAN DAS-NANAK OHAND (LAH) 


847 


in the body of the application that on 
account of the wrong report of the Ahimad 
the decree-holder was prevented from mak- 
ing an application for execution on Febru- 
ary 23,1932. It may here be stated that 
if such an application had been made cn 
February 23, 1932, it would have been 
within the three years provided by Art. 182 
of Sch I, whereas Mav 19, 193’, was beyond 
the three years provided. 

On May 20, 1932, the Oourt passed an 
order that the application which had been 
made on February 23,1932, was for a final 
decree tobe p.ssed and tbat application 
had been dismissed the previous day. The 
question of limitation was considered and 
May 27,1932, was fixed for arguments on 
this point without issuing notice. On this 
date the Court passed an order that prima 
facie the application appeared to be “barred 
by time, but noted that the decree-holder 
sought totake advantage of the provisions 
of s. 14, Limitation Act. Notice wag accord- 
ingly ordered to issue to the judgment- 
debtor to decide this matter, the date fixed 
being July 21, 1932. Service was not effect- 
ed and the application was dismissed on 
August 25, 1932, the question of limitation 
being left open. 

On February 7, 1935, another application 
for execution was made. In it again the 
date of the decree was given as March 12, 
1929, instead of April 16, 1929. In col. 6 an 
incorrect entry was made to the effect that 
the last application for execution was dated 
February 23.1932, which had been dismissed 
without any sum being realized. The 
application of that date was, as already 
shown, something else and the last applica- 
tion for execution was dated May 19, 1932, 
This application was again dismissed for 
default on May 10, 1935. 


The last application for execution was 
made on May 10, 1935, the decree-holder 
apparently having turned up after the form- 
er one had heen dismissed. In it again 
the date of the decree is given as March 12, 
1929, but it was properly entered in col. 6 
that the last application for execution was 
dated February 7, 1935. The executing 
Oourt gave the decree-holder the benefit 
of s. 14 (2), Limitation Act, and the 
judgment-debtor appealed to this Court. 
The appeal was heard by a Single Judge* 
who held that the application of hee 
23, 1932, was also an application for exe- 
cution as well as an application for a final 
decree, though as an application for txecu- 


“Since reported in 173 Ind. Oas. 185. A Hd.) 
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tion it was defective; that in any case the 
application of February 23, 1932 was a. 
tepin aid of execution: that as a corol- 
lary, an application under O. XXXIV, 
r.5. would in itself be a step-in-aid of 
execution: while he was also inclined to 
give the decree-holder the, benefit of s 14 
(2), Limitation Act, though his decision was 
not definite in this respect. Against this 
decision the judgment-debtor has. preferred 
this Letters Patent Appeal. - 

From the application of February 23, 
1932, it is clear that if was an ordinary 
applicatioh under O. XXXIV, r. 5, Civil Pro- 
cedure Code, for a final decree. Until such a 
decree is passed, the suit is still pending 
and no execution can proceed. No other 
interpretation can be given to the docu- 
ment and this is our decision on the first 
questio& raised before vs. The next ques- 
tion argued before us was whether’ the 
application of February 23, 1932, was a 
step-in-aid of execution. It seems to us 
that there, cannot be s step-in aid of exe- 
cution until execution has become possible) 
by the passing of a final decree. This is 
clear from the definition of “preliminary' 
and “final” decrees in s. 2 (2),:Oivil Pros. 
_eedure Code and from the provisions. of 
O- XXI, re. 10 and.1l. The first Rule 
mentioned ia.to the effect that “where the: 
holder ‘of a decree desires- to executeit_he 
shall .apply to the Court which:passed the! 

ree to do 80." 
Ten step which the decree-holder 
contemplated by his application of 'Febru-. 
ary 23, 1932, was a step to further. bis suit. 
In Parooshram Das v. Kalipuddo Banerjee 
(1) it was held that the application .con- 
templated was an application for the 
execution of a decree within the terms of 
s 235, Civil Procedure Oode, that is to 
say, setting the Court in motion to 
execute a decree in any manner possible. 
But having so set the Court in motion, 
any further application during the 
continuance of the same proceedings was 
an application to take some step-in aid 
of execution within the terms of cold 
“Art. 182 of the present Limitation Act. 
In Kuppuswami Chettiar V. Rajagopala 
Tyer (2) it was held by a Division ` Bench 
that an application to be a step-in-aid 
of execution should be one madein a 
pendingAxecution application. Again, in 
Muhammad Masih Ullah Khan v, Jarao 


1) 17 053. 

(a) 45°M 466; 70 Ind. Cas, 324; AIR 1932 Mad. 
79: 42M L J 203; (1922) M WN 113; 15 L W 348; 
gM LT 27...”  - | | 
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Bai (3) it was held that under the present 
Code there can bé no doubt ‘that the pro- 
ceedings for a final decree -must be 
held. to-be proceedings ‘in a suit, that is, 
not in execution. In Ramy ‘Lal v. 

Karan Singh (4) it was held that an appli- 
cation for a final’ decree is not an 
application for execution. In Nizam- 
Ud-din Shah v. Bohra Bhim Sen (5) it 
was held that an application for a final 
decree is an application in the suit and 
not an application in execution. The 
same Court ` held in Maqbul Ahmad v. 
Partab Narain Singh, 118 Ind, Oas. 670 (6) 
that an application for the preparation of 
a fina). decree was not an application for 
the execution of a decree but an application 
governed by Art. 181 in a suit. This 
latter authority also went on to lay 
down that the time spent in proceedings 
for executing a preliminary decree could 
not be excluded unders. 14, Limitation 
Act, from tbe period of limitation for 
making:an-application for the preparation 
of.a final decree, capable of execution, as 
the two reliefs were not the same. We: 
may here dispose of the argument based’ 
ong. 14 (2), Limitation- Act. It is to the - 
effect that : i 

“In computing the period of limitation prescribed : 
for any “ppHnatos, the time during which the. 
applicant has been prosecuting with due 
diligence “another civil proceeding, whether in a 
Court of first instance or in a Oourt of Appeal, against - 
the same. party for the same relief, shall be 
excluded, where such .procesding is prosecuted in 
good faith'in a Court, which, from defect of jurisdic- 
tion or other cause of a like natura is unable to 
entertain it.” - 

. Here- the -proceeding of-February 23, 
1982, was in -a Court which did- not suffer 
from: any defect of jurisdiction or other 
cause ejusdem generis. Nor can - it-be 
said. that an. application for'a final decree: 
is for the same relief as an application to > 
execute a final decree. : Section 14 (2): 
therefore, does not help the respcndent: 
in any way. ‘T'he learned Counsel appear- 
ing -for the respondent contended that- 
an application for execution may still- 
be a valid application though defective,- 
as was held in Pitambar Jana v. Damodar 
Guchatt (7). This is correet but the: 


(3) 37 A 226; 27 Ind. Oas 771; A I R i915 All. 88; 13 
L J 307 


(4) 39 A-539; 40 Ind. Oas,424; A I R1917 All. 119; 
15'A L J 448, 
(5) 40 A 203; 43 Ind. Caa, 870; AI R 1918 All. 76; 

16 Á L J 85. 


(6) 118 Ind Oas. 670; A IR 1929 AlL 677; (1939) A 
L J 976; Ind, Rul. (1929) All. 910. 

7) 53 O 663; 98 Ind. Cas .166; A I R 1936 Cal. 1077; ` 
300 WN918;450LI8¢ ` 
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argument does not help him as in the 
‘present case there was no application for 
execution till May 16, 1932. He principally, 
however, reliedon Desaiappa Khalilappa 
Desai v. Dundappa Malkappa (8), Gulappa 
Rudrappa v. Hrava Basanagowda (9), 
Bindu Govind Naik œ Hanmant Govind 
(10) and Kunkammad Hajee v. Chathoth 
Parkun Kozhuvammal (11). In Desatappa 
Khalilappa Desai v. Dundappa Malkappa 
(8) the decree was passed on ‘February 


18, 1899. The first application for 
execution was presented on March 20, 
1907; another on March 31, 1910, and 


the third on September 12, 1910. On the 
last occasion the defence was raised that 
the application of March 31, “1910, was 
barred by time. The Court decided that 
the application of September 12, 1910, 
was in time and directed that the money 
due should be paid by instalments and 
Rs. 220 were paid to the plaintiff on 
March 26, 1913. Finally, there was an 
application putin on November 19, 1915, 
to recover the balance. It was dis- 
missed as time-barred on the ground 
‘that the decree was dead on March 31, 
‘1910, as that application was barred by 
‘time. It was held that the application of 
November 19, 1915, waswithin time asthe 
order made on the application of Septem- 
ber 12, 1910, not having been reversed on 
‘appeal was-valid. This decision followed 
a decision of the Privy Oouncil teported 
in Mungul Pershad Dichit v. Grija Kant 
Lahiri (12) where it was held that assum- 
ing „that a decree was barred at the date 
of some order made for its execution, such 
order, though erroneously made, was never- 
theless valid unless reversed upon appeal. 
These authorities are of no help in the 
present case. 

- In Gulappa Radrappav. Erava Basana- 
gowda (9) a decree ‘passed ina mortgage 
suit giving six months’ time for payment 
was dated February 25, 1904. On dune 12, 
1907, an application for execution. was put 
in but was dismissed eventually.- On 
June 13, 1910, another application for exe- 
cution was presgnted for sale of the præ 
perty, but it was dismissed on the ground 
that the plaintiff had not applied for'a final 


(8) 44 B 287; 55 Ind, Oas. 328; AIR 1920 Bom. 264; 
32 Bom. L R 76. ` 

(9) 46 B 283; 63 Ind Oas. 844; A I R 1922 Bom, 118; 
23 Bom. L J 1013. 

(10) A I R1921 Bom 71; 79 Ind. Oas. 407. 
a AIR 1928 Mad. 38; 106 Ind. Oas. 395 ILT 
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decree as required by the new Oode of Civil 
Procedure, 1908. The plaintif accordingly 
applied on October 7, 1912, for 28 final 
decree, but the application was dismiesed 
for non-payment of process fees. A similar 
application was made on November 7, 1913, 
but was withdrawn later. The application 
under discussion was filed on September 7, 
1915. It was held that the applications of 
October 7, 1912, and November 7, 1913, in 
which the plaintiff applied for a final decree 
were steps-in-aid of .execution. The deci- 
sion was based on the following grounds, 
namely that the application of June 13, 
1910, should not have been dismissed because 
the plaintif had not applied for a final 
decree as required by the new Oode of 
Oivil Procedure, as that Oode was not retros- 
pective and that, therefore, when the 
plaintiff was endeavouring to get an order 
which hehad been told to get when the 
previous application was dismissed, he must 
be held to be taking steps-in-aid of his 
execution. It was said that this followed 
from the decision in Desalappa Khalilappa 
Desai v. Dundappa Malkappa (8) though 
what -that decision laid down was that, if 
an application which was barred by time 
is held to be in time and that order is not 
appealed against, a subsequent application 
cannot be dismissed onthe ground that 
the former order wasa wrong one. This 
of course was an elementary proposition 
based on the general principles of res 
judicata, ` ; | | 

“The matter was again considered in 
Bindu Govind Naik v. Hanumant Govind 
(10). In that case a decree was payable by 
yearly instalments, the first of which was 
payable on March 31,1914. On failure to 
pay any one instalment in time, the decree 
allowed sale of the mortgaged property or 
a sufficient portion thereof to recover the 
amount of the instalment overdue. Hach 
time default took place, the creditors sought 
to make the decree final instead of apply- 
ing for sale, and final decrees were passed. 
Finally on October 30, 1919 the creditors 
again applied to make the decree final as 
regards the instalment due on March 31, 
1917. This application was rejected on the 
ground that po tinal decree was necessary. 
It was nevertheless held in a later applica- 
tion that this application to make the decree 
final ‘should be considered as a siep-ib-aid 
of execution. In this decision, howaver, it 
was said that an application to make, a 
decree final may in one case be considered 
as a step-in-aid althouga in another case 
it may be not so. Macleod, O.J. was a 
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party to all tke decisions and he qualified 
his remarks in Gulappa Rudrappa v. 
.Erava Basanagowda (9) in his later decision 
in Bindu Govind Naik v. Hanumant Govind 
(10). As already pointed out, Gulappa 
` Rudrappa v. Hrava Basanagowda (9) was 
based on Desalappa Khalilappa Desai v. 
Dundappa Malkappa (8) and Mungul Per- 
sha< Dichit v. Grija Kant Lahiri (12) 
which do not appear to be in point. The 
Bombay decisions, therefore, on the whole 
are not very useful. : 

In Kunhammad Hajee v. Chathoth Parkun 
Kozhuvammal (11) it was held that strictly 
speaking O. XXXIV, r. 5, has no applica- 
tion to a Compromise decree, but that where 
the decree-holder, by applying fora final 
decree, was endeavouring to get an order 
which he thought at the time was neces- 
‘Bary before executing his decree, but after- 
wards due to better advice he gave up 
that attempt and applied for the execution 
of the decree without obtaining a final 
decree, such an application was a atep-in- 
aid of execution; for he was asking the 
‘Court to make an order which was thought 
necessary before taking out actual execu- 
tion of the decree. With all respect, this 
‘amounts to a decision that the decree-holder 
can take any step, whether necessary or 
not, and whatever that step may be, it will 
be counted .as a step-in-aid of execution 
though unnecessary. This appears to us to 
go very far and'in any case this decision 

8 no application to the facts before us 
where there was already‘a final decree in 
existence ‘passed’ in fhe presence of the 

decree-holder. Further,” the .decree-holder 
accepted the fact that the decree was made 
final on April 16, 1929, for he did not 
appeal against the decision of the Court 
rejecting his application of February 23, 
1932, asking for a final decree to be passed. 

The learned Counsel appearing for the 
respondent further relied on Mathonkandi 
Kannan v. Avvulla Haji (13). That was a 
case where an application was made by a 
decree holder purchaser for delivery of pro- 
perty purchased by him in execution, and 
it was held that that was a step-in-aid of exe- 
cution within Art. 182, el. 5, Limitation Act, 
and it was said that in order that an appli- 
cation by the decree-holder should serve 
as 4 step-ln-aid, it was not necessary that 
it should be made ina pending execution 
application. The learned Judges followed 
Kunht v. Seshagiri (14) and stated that in 

(13) 50 M 303; 99 Ind. Oas. 677; A I R 1927 Mad, 
388; 93 MLS 1; (1927) M W N 8; 25 L W 61; 38 ML 
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such matters the principle of stare decisis 
was applicable. This simply amounts to 
saying that, whathad for a long time been 
acted upon, should be applied though of 
doubtful legality: The other Madras deci- 
sions on this point need not, therefore, be: 
considered. He al8o relied on Sheo Sahay 
v. Jamuna Prasad Singh (15) and certain 
other cases. In Sheo Sahay v. Jamuna 
Prasad Singh (15) it was said that any step 
taken by the decree-holder to remove an 
obstacle thrown by the judgment-debtor in 
the way of the execution of the decree was 
a stept-in-aid of execution. Where the 
judgment-debtor raised an objection tothe: 
executio» of the decree, and the decree- 
holder examined a wiiness in order to meet 
the objection, it was held that this action 
of his was a step-in-aid of execution. Such 
cases, however, cannot help the respondent 
before us, forhe took no step which could 
be called a step on February 23, 19382. He 
merely applied for something which had 
already been done in the suit. On all 
ounds, therefore, we consider that the 
ecision of the Single Judge was wrong 
and accepting this appeal, we dismiss the 
application for execution as barred by time. 
The parties will bear their own costs 
throughout. 
D. Appeal allowed. 
(5) 4 Pat. 203; 88 Ind. Oas. 807; A I R 1928 Pat. 
459, 6 P L T 777, ; 
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- LAHORE HIGH COURT 
_, Criminal Revision No. 1309 of 1937 
. .': -January 17, 1938 
’ Biaokar, J. 
BRAHM DEV—PartITionse 


VETEUS 
EMPEROR—Oppcsita PARTY l 

Oriminal Procedure Code (Act V of 1898), a. 173—~ 
Order on Police report that case struck off-—~ 
Accused, tf entitled to copy of such order. 

An order of a Magistrate on a Police report under 
s. 173, Criminal Procedure Code, that 8 osse be 
struck off is an administrative order and not a 
judicial order and the accused isnot entitledto a 
copy of such anorder. Umar Singh v. Emperor (1) 
followed, Ragnaunath v. Emperor (3), explained, 

Or. Rev. from the crdereof the Sessions 
Judge, Lyallpur at Shekhupura, dated 
August 7, 1937. ` 7 

Mr. Abdul Aziz, for the Petitioner. 

Mr. S. N. Bali, for the Advocate-General 
for the Orown. T ; 

Order.—The Division Bench judgment 
ofthe Patna High Court in Uma Singh v. 
Emperor (1) is e clear authority for hold: 

(1) A IR 1983 Pate 242: 146 Ind Uas 70; (1933 
Or, Oas, 714; 34 Or, L J 1198; I8 Pat. 234; 14 P L' 
J 6RPB, |. i 
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¿ng that the order of a Magistrate on a 
Olice report under s. 173, Oriminal Pro- 
cedure (ode, thata case be struck off is an 
administrative order and not a judicial 
order and I have no hesitation in following 
it. The 8. B. judgment quoted, Raghunath 
v. Emperor (2), is not really an authority to 
e contrary. It only lays down that the 
opposite order, i. e, an order taking co- 
gnizance on a Police report is a judicial 
order. It is an order under s. 204, Criminal 
Procedure Code which, it may be noticed, 
is in Ohap. XVII, which is headed : “Oom- 
mencement of proceedings before Magis- 
trates.” This would imply that until these 
orders have been passed, the judicial 
proceeding has not commenced. l, there- 
fore, following the Patna Division Bench 
judgment and holding that the order in 
Question was not a judicial order, dismiss 
the petition. . 
D. Petition dismissed. 
(3) A IR 1932 Pat. 73; 186 Ind. Onas. 848: (1933) 


Or. Oas. 136; 38 Or LJ 349;12P L T937; Ind Rul 
(1933) Pat, 129, 





MADRAS HIGH COURT . 
Oivil Appeal No. 52 of 1937 
August 24, 1937 
LBAOH, O. J. AND VARADAOHARIAR, J. 
MOHAMED HASAN KHALEELI— 
i APPHLLANT 

versus l 

j P. VARADARAJULU NAIDU, 

È LiquipaTor oy TAMIL NADU, Lro. 

" a AND OTAKRS—RBSPONDBNTS |, 

Company— Winding up—Costs —Petition for wi 

“ing up under superstston of Court by one credit 
im Notice inviting creditors who wished - to oppose 
petition—Creditors a ring supporting, petition 

| and not opposing it Petstioning credstor wishing 

“withdraw but none of other creditors willing to 
continue proceedings —Petition dismissed—Oreditors 

“ appearing, if entitled to costs. . - 

- As a generalrule, the successful party is entitled 

, to costs in his favour and the uns l party is 
liable to have an order for costs against him. A 

‘ oreditor appearing in a winding up petition is not 

_ entitled to his costs as a matter of right. “To en- 

` title him to them he must shew reasonable ground 

. for r app enna, In re Hull and Oounty Bank (1), 
relied on. 

‘« The form of ndticea required to be advertised 
under r, 27 of the Rules of the Original Side of 
the Madras High Oourt under the Companies Act, 

_ shows that the Oourt only intended notice to issue 
to persons who wished to oppose the petition for 

~ winding ap and not to those who wished to support 
it. 


A creditor made a petition for an order for the | 


winding up of a company under the supervision of 
the Oourt. A notice as required under the Rules 
‘was issued inviting creditors who wished to oppose 


the petition. The creditorsappeared in answer to 


this notice and, instead of opposing the petition shey i 


pupported it, but, when the petitioning creditor w 


MOHAMAD HASAN KHALABLI v. VARADARAJULU NAIDU (MADR.) 


851 


drew from the proceedings, nons of the other oredi- 
tors were willing to undertake the burden of the 
petition which was then dismissed by the Court: 

Held, that the creditors who supported the petition 
were not entitled to costs. 


O. A. from an order of Mr. Justice Gentle, 
dated April 28, 1937. 
- Messrs. K. Krishnaswamy Iyengar and 
Mahomed Asker Alt, for the Appellant. 
Messrs. W. A. P. Lobo, S. S. Rajagopalan, 
T. K. Rajagopalan, Kasturi Ranga Iyengar 
and K. M. Balasubramaniam, for the 
Respondents. 8 
Leach, C. J.—This appeal raises a ques- 
tion with regard to costs in & winding up 
petition. In November 1936 a resolution 
was passed for the voluntary winding up 
of the |. “Tamil Nadu, Ltd. a Company 
tegistered under the Indian Companies 
Act, 1913. The Company had been formed 
for the purpose of publishing a daily news- 
paper in Tamil in Madras. On Decem» 
ber 11, 1936, the appellant filed a petition 
on the Original Side of this Court asking 
that an order might be passed for the 
‘winding up of the Oompany under the 
supervision of the Court. This action was 
taken as the result of a resolution passed 
_at a meeting of creditors» held on December 
2, 1936. ñ December 15, a further 
„application was filed for the appointment 
of an interim Official Liquidator. These 
petitions came before Gentle, J. on April 
27 of this year. The learned Advocate 
-appearing for the appellant then informed 
“the Court that his client did not propose to 
pursue the winding up petition and he 
. had. no interest, in it. elearned Judge 
.inquired whether any other creditor would 
proceed with the petition. Ishould mention 
. that -six. creditors had-entered appearances 
and professed to support the petition. 
Two of them, respondents Nos. 2 and 7, 
asked for time to look into the matter. 
“Time was accordingly granted until next 
-day when the case was again placed in 
‘the list. The learned Advocate for respon- 
‘dent No. 2 intimated that his client would 
‘like to continue the petitidn in the place 
of the petitioner, but later. realising that 
“he was not in a position to prove facts 
. whiċh would justify’ a supervision order 
_ being passed, he. informed the Oourt that 
“he was. not in a position to proceed further, 
“ Respondent No. 7 was also not wilkng to 
go on with the petition. In his case there 
was only a small amount due by the 
Oompany. The learned Judge then p&ssed 
an order dismissing both the petitions: and 
in respect of the petition for a supervision 
order, he directed that the petitioner 
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should pay the costs ofall parties appearing 
before him. As there were seven respon- 
dents, the Voluntary liquidator’ and six” 
creditors, this meant that the petitioner was 
required to pay seven sets of costs. which- 
would amount, we are told, to a sum of over 
Rs. 2,000.. The petitioner has appealed 
against this order and contends that the 
learned Judge was not entitled to pass any 
order for costs against him. 

While the position of the creditors who 
appeared is on a different basis, it is quite 
clear that the voluntary liquidator would 
have been entitled to his costs, because he 
had successfully opposed the petition. But 
he had agreed ‘before the case came into 
Oourt on April 27, that he would not 
press for his costs and that there should 
be an order dismissing the petition with- 
out costs. In these circumstances, he does 
not ask for the dismissal of the appeal. In 
fact, he is quite agreeable to the appeal 
being allowed, Respondent No. 3 1n the 
appeal leaves the matter in the hands of 
the Court. Respondents Nos. 2, 4, 5, 6 and 7 
in the appeal strongly oppose the appeal. 
The questicn involves a reference to the 
provisions of the Rules of the Gourt and 
consideration of the principles which apply. 
Dealing bist with the Rules} r. 27 ot the 
Rules of the Original Side of this Oourt 
under the Companies Act provides that 
„every petition for the winding up of any 
Company by the Court or subject to the 
supervision of the Oouit -shall, after admis- 
sion, be advertised fourteen clear days 
before the hearing, and the advertisement 


is requueed to bein the terms of Form - 


No. 9 to be found at page 324 ot the Rules. 
- The form reads as follows; 

“Notice is hereby given that a petition for the 
winding ap of the above-named Oompany by the 
(or subject to the supervision of the) High Oourt 
of Judicature at Maaras was on‘ the day of 

19 , presented to the High Oout of 
Judicature at Maaras, by the said Oompany | 
(or A,B of , & oreditor or contri- 
butory of the said Uompany, or as the case may 
be). And that the said petition is directd to be 
heard on the day of ; and any 
creditor or corfributory of the said Company 
desirous to oppose the making of an order forthe ` 
winding up of the said Company unde: the above 
Act, Should appear atthe time of hearing by him- 
selt or his Oounsel or Vakil for that purpose and 
a copy of the petition will be furnished to any 
creditor o1 contiibutory of the said Oompany requir- 
` ing same, by the undersigned, on payment of 
the #gulated charge for the same, 
Attorneys or Vakils for the petitioners.” 
jt will be observed that this form only - 
reieis to the appearance of persons who 
desue to oppose the winding up order. It 


diers materially from the torm prescribed 
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by the English Rales which allow inter- 
ested persons to appear to oppose or to” 
support. Rule 101 of this Conrt states 
that in cases not provided for’ by the 
Rules or by the Rules of procedure laid 
down in the Act, the practice and pro- 
cedure of the High Oourt of Justice in 
England in matters relating to Companies 
shall be followed so far as they are applic- 
able and not inconsistent with the Rules 
and the Act. It is said that by reason of 
this Rule, the English Rule can be applied 
here and that the Oourt is justified in regard- 
ing the notice to appear as an invitation 
to appear to oppose or to support. Jam 
unable to accept this contention. It is 
quite clear from the form of the notice 
that this Oourt cnly intended notice to 
issue to persons who wished to oppose. 
The law allows the Court to permit another 
creditor to take the place ot a petitioning 
creditor who does not wish to proceed with 
his petition, but this is another matter 
and does ‘not really affect the point under 
discussion. Loe 
We have here a notice inviting creditors 
who wished to oppose the application for 
a winding up order to appear at the hear- 
ing. ‘The creditor-respondents to this 
appeal appeared in answer to the notice 
issued, but they appeared to support, not 
to oppose, the petition. It is said that in 
ese circumstances the petition having 
failed they are not entitled to costs in 
their favour. They supported a ‘petition 
which the Oourt dismissed. We -consider 
that there is-great force in this argument. 
eMoreover, none of the ‘creditors who did 
appear were willing to undertake the burden 
of the petition. Respondent No. 2 did 
express his’ willingness ab one time to 
undertake this burden, but he tound it too 
much for him and quickly abandoned the 
idea. -It seems to us that in these circum- 
stances-it is not open to him to oppose 


‘this appéal, and the same remark, applies 


to the other opposing creditors. f 

We have been referred toa number of 
cases decided in England om questions 
reluting to cosis in winding-up petitions. 
lt appears 10 be usual there to allow one 


. Bet ot costs- to the successtul party and 


where the petiticn is withdrawn, ope set 
even to the supporting creditor or credi- 
tors. Butit must be remembered that in 
England supporting creditors are invited 
to come in. They aie not invited to come 
in under the Rules of this Court. The 
question of cosi# must be decided in the 
light of the facts of thé particular case 
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As a general rule, the successful party is 
eentitled to costs in his favour and the 
unsuccessful party is liable to have an 
order for costs againat him. The oppos- 
ing respondents in this case are not the 
successful parties. A case which has a 
general application is that in In re Hull 
and County Bank (1) where it was decided 
that a ereditor appearing in a winding-up 
petition is not entitled to his costs as a 
matter of right. To entitle him to them 
he must shew reasonable ground for 
appearing. In giving the judgment in this 
case, Jessel, M. R. observed: 

“I refuse these costs, and I will state my reasons 
for doing so. I by no means assent to the pro- 
. position that creditors appearing on 6 petition to 
wind-up a Company are entitled to their costs as 
of right. It is usual to give one set of costs when 
Many appear, and when there is a reasonable 
ground for appearing: but I have said before, and 
I repeat it, that I will not lay down any such 
rule ae that creditors are entitled to their costs 
as of right, becauge that would induce solicitors 
to instruct Counsel simply for the purpose of 
obtaining costs, and for no other purpose what- 
ever, 

T-do not wish to suggest that appear- 
ances have been entered in this case for 
the mere purpose of obtaining costs, but 
. the appearances of the respondent-credi- 
tors have not been justified. When they 
were called upon to adopt the petition, 
they refused to doso. I will not pause to 
consider what their motives might have 
been, but it is clear that they have not 
made out-a case for an order for costs in 
their favour. The only order for costs 
which might have been made in the cir- 
cumstances was an orderin favour of the 
voluntary liquidator, but he did not ask 
for it. The appeal will be allowed but we 
make no order for costs in the appeal. 
The appellant did not disclose before the 
learned’ trial Judge the reasons why he 
was not proceeding wiih the appeal and 
his attitude was one which was sufficient 
to. raise suspicion as to his motives. The 
Liquidator will have his costs of the appeal 
out of the assets of the Company. 

N.-S. Appeal allowed. 

(1) (1879) 10, Oh. D 130; 97 W R 377. 
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SHIVA NAND GANESH DAS AND OTABRS— 


RESPON DENTS 
<. Provincial Insolvency Act (V of 1920), as. 4, 68, 
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75 (1), Proviso 2—Recetver taking possession of 
properiy as inaolventa—Objection by person under 
8.68 claiming property as his own—Insolvency Oourt 
framing tssue, deciding in favour of claimant and 
releasing property—Appeal, whether lies from order 
release under s. 75 (1), Proviso 2—8. 73-—Order of 
ourt affecting creditor along with others—Appeal 
against such order, if lies—Whether it is neces- 
sary that he alone should be affected by order. 

Where the Official Receiver takes possession of 
the property as one belonging to insolvent and a 
certain person takes objection under s 68, Provin- 
oial Insolvency Act, on the ground that the proper- 
ty belongsto him and not to insolvent and the 
Insolvency Oourt frames issues, records evidence and 
then disposes of the objection in favour othe person 
objecting and releases the property, an appeal lies 
against the orderreleasing the preperty under second 
Proviso .to sub-s, 1 of s. 75, Provincial Insolvency 
Act, as the Insolvency Court must be deemed to have 
investigated the claim of the objector ander s. 4 
ofthe Act, he not having merely heard an appeal 
from the action of the Official Recerver. 

One orediter ig entitled to appeal against an 
order which affects him along with other creditors 
and under s. 75, Provincial Insolvency Act, it is 
not necessary that such a creditor alone should be 
affected by the order appealed against and not 
jointly with other creditors. Radke Kishan Tirath 
Ram v. Fateh Mahomed (1) and Barkat Rai v. 
Jewanmal (2), relied on. 

Dr. Nand Lal, for the Appellant. 

r Mr, Shambu Lal Puri, for the Respon- 
ent 

Judgment.—The respondent Shiva 
Nand applied to the Insolvency Judge 
under s. 68, Provincial Insolvency Act, 
objecting to the conduct of the Official 
Receiver in taking possession of the 
property which Shiva Nand claimed was 
his own and not that of the insolvent. On 
receipt of the application, the Insolvency 
Judge framed an issue whether the 
property belonged tothe insolvent or to 
Shiva Nand and decided in favour of the 
latter. One of the creditors who it appears 
had moved the Official Receiver to take 
possession of the property in dispute, 
appealed to the Additional District Judge 
against the order of the Insolvency Judge 
releasing’ the property onthe application 
of Shiva Nand. His appeal has been 
dismissed on the ground that under 
s, 75, Provincial Insolvency Act, a creditor 
is not entitled to appeal from an order of 
this description but that the Official 
Receiver isthe only competent person 
to appeal. The creditor in question 
has consequently presented a second 
appeal in this Court and a preliminary 
objection is taken on behalf of, the 
respondent that no appeal lies. În my 
opinion, however, an appeal lies under 
the second Proviso to sub-s. 1 of 8°75. 
It is true that an application was made to 
the Insolyency Judge under s. 68, Provin- 
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-cial Insolvency’ Act, but the learned 
Judge must be deemed to have investigated 
‘the claim of Shiva Nand under s. 4 of the 
Act because he framed an issue, recorded 
evidence, and then disposed of the objec- 
tion. It'is not that he merely heard 
an appeal from the action of the Official 
Receiver. i 

On the merits of the appeal, the view of 
the learned Additional District Judge can- 
not be sustained. The matter has been 
before this Oourt on several occasions and 
it has now been held that a creditor is 
entitled to appeal against an order which 
affects him along with other creditors and 
therefore, the contention of the learned 
Counsel forthe respondent that 8.75 of 
the Act gives a right to a creditor to 
appeal only if he alone is affected by the 
order appealed against and not jointly 
with other creditors, bas no force. Radhe 
Kishan Tirath Ram v. Fateh Mahomed 
(1) and. Barkat Rai V; Jewanmal (2) 
sre authorities in support of the contention 
oftre appellant that he is entitled to 
appeal to the learned Additional ‘District 
Judge. I consequently accept this appeal, 
set aside the crder of the Additional Dis- 
trict Judge and send the case back tohim 
with direction to hear the appeal on the 
merits. The ccsts of this appeal sball abide 
the result. Parties to appearin the Addi- 
tional District Judge's Court on November 
9, 1986. 

S. Appeal allowed. _ 


(1) A I R1933 Lah. 886; 147 Ind. Cas. 262; 35 P 
R171; 6R L 378, ý ad 


go ATE 1984 Lah. 968; 154 Ind. Oas 108; 7R L 
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Oivil Appeal No. 39 of 1935 
January 18, 1938 
MANOHAR LALL AND Cuarrergst, JJ. 
JOGENDRA NARAIN SINGH anp anotuar 
—PLAINT prs—A pPELLANTS 


: ` VETSUS 
RADHA PRASAD SINGH AND ANOTHER—- 
DuFaNnaaNnts— RESPONDENTS 
Birbhum Ghatwalt Regulation (XXIX of 1814) 
8. 5— Section, tf incorporated in s. 8 19), Sonthal 
Parganas Rural Police Regulation (Bengal Regulation 
IV of 1910)—Dismissal of ghatwal—Non-payment 
of chankidari dues— Validity of dismissal under s. 5 
—Right of Government, in this behalf—Land tenures 
~~Ghatwal—Incidents of—Incumbent unfit for office 
——Forfgiture of tenure ~ Legality—Duty of Govern- 
ment to uppoint another from same family—Ghat- 
wali, whether sameas jagirdar—Fitness of ghat- 
wali, power of executive authorities to determine— 
rivet ahi -by oe when ee: {e arbitrary— 
wali progerly dismiss w ean : 
instated by Court. í kn 
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Section 5 of the Birbhum Ghatwali Regulation of 
1814 is not by necessary implication incorporated 
in s. 8 (2) of the Sonthal Parganas Rural Policee 
R tion of 1910. [p. 857, col 1.] 

e spd is not liable to be proceeded against 
under the provisions of s. 5 of the Regiflation of 
1814, for non-payment of chaukidari dues. Govern- 
ment have no right to dismiss the ghatwal acting 
under the provisions of 8. 5 (2) in cases where he 
is in arrears for the Payment of the chaukidaré 
dues But the ruling power always has a customary 
right, as a necessary incident of a ghatwalt tenure, 
to dismiss a ghatwal for misconduct or for non- 
payment of his dues which are, as a matter of an- 
cient and customary form, enumerated in the 
muchalka. Nilmont Singh Deo v. Bakranath Singh 
(1), relied on, Satya Narain Singh v. Satya Niranjan 
Ohakravarti (2) and Ashutosh Deo v. Bansidhar Shroff 
(3), referred to. ‚p. 857, col, 2] ; 

Per Manohar Lall, J—A hereditary ghatwali ten- 
ure ‘cannot be taken away from a family because the 
incumbent sf any time misconductsa himself or proves 
unfit to discharge his duties, so long as there ig 
some other member of the family fit for the post, and 
in the case of a minor, zo long as some suitable 
arrangement canbe msde for the performance of 
the neces duties until the minor comes of age. 
As soon as the ghatwal is dismissed for miscondu 
the result isnot that the whole tenure is forfeite 
and, therefore, Government have a right to appoint 
any one whom they like. The case of the ghatwal 
cannot be treated asthe case of a mere jagirdar 
who has “a jagir assigned for support and remu- 
neration”. [p. 859, cols. 1 & 2] 

In a case where there is an express repudiation 
‘by the entire family to accept relation of ghatwali 
or where the ruling power may think that the iné 
cumbent who is being removed has left no heir who is 
capable of rendering even the vicarious services in- 
volved as a part of the obligations of the holder of the 
tenure the ruling power in sucha case would be 
justified in holding that these circumstances are 
themselves a ground for forfeitore in the persons of 
the entire family. fp. 880, col. 1.] 

discussed. 


Oase-law di 
er Ohatterji, J.—Section 5 of the Bengal Regulation 
of 1814 gives in clear terms the Government full powar 


tp. forfeit the tenure of the defaulting ghatwal and to 
make it over to any person whom it may approve or 
otherwise to dispose of it in such manner as it 
may think proper. It is'thus evident that notwith- 
standing the hereditary character of the ghatwalé 
tenure, the Government, in case of breach of the 
condition to pay rent, is at liberty to forfeit the 
tenure and to take it away from the family of the 
defaulting ghatwai. It must be, as a matter of policy, 
of the State based on grounds of expediency touc 
ing the administration of Polica duties by the 
ghatwals that this right of the Government was re- 
cognized by Legislative enactment. When for breach 
of ethe ‘conditions on which he holds the tenure, the 
ghatwal is dismissed from his office by the Govern- 
ment, his tenure 18 forfeited and the Government 
has a right to make a new grêht to any n 
whom it may consider fit. Ashutosh Deo v. Bansi- 
dhar Shroff (8), relied on. [p. 864, cols. 148] - 

Once a tenure is forfeited, the right of the Gov- 
ernment to resettle it with any new ghatwal whom 
it may consider fit comes in, Ordinarily the Gov- 
ernment should consider and respect the hereditary 
claim of the next heir of the dismissed ghatwal but 
he cannot foree such claim upon the Government. 
Tp. 865; col. 1.] l 

Per Manohar Lall,*J.—The decision of fitness for 
the post of a ghatwal Must ordinarily rest with the 
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executive authorities subject to this important re- 
Servation that if the executive has simply made a 
epretence of dealing with the question of the fitness of 
the ghatwal: who claims to be recognized as the 
next ghatwal and declares him unfit in an arbitrary 
manner or in & manner which the law would not 
recognize then the Oivi] Oourts are 
fere, ni 860, col. al i 
Per Chatterji, J.— The Oivil Oourt is not competent to 
question the propriety of the,decision of the execution 
authorities, Even assuming that the Civil Court could 
hold that another person should have been appointed 
to the office of ghatwal and thatthe appointment of the 
person was bad, the Courts cannot doanything beyond 
giving a mere declaration to that effect, They can- 
not force the executive authorities to remove the 
one and appoint theother instead. A mere dedlara- 
tion, therefore, would be infructuous if the execu- 
tive authorities, for reasons of their own, ultimately 
choose not to act upon that declaration. Such dec- 
lsration the Qvurt should not grant. [p. 866, col. 1. 
The Court cannot re-instate a persom in the lan 
who has been Properly 
Debakar Singh v. agobindo Singh (8), approved. 
[p. 861, col. 2] 


.O, A. from the original decree of the Sub- 
Judga, Deoghar, dated September 10, 1934. 


free to inter- 


| Bir Sultan Ahmad, Messrs. S. N. Bose, - 


D. ©. Varma, R. J. Bahadur, Ishwan 
Nandan Prasad, S. Barmeshwar' Prasad 
and D. L. Nandkeolyar, for the Appel- 
lants. 

The Advocate-General, Government 
Pleader, Messrs. P. R. Das, S. M. Mallick, 
S. S. Bos, Le M. Ghosh, Ranjit Sinha 
and K.P. Sukul, for the Respondents. 

Manohar Lall, J.—This is an appeal 
by the plaintiffs against the judgment and 
decree of the learned Subordinate Judge of 
Deoghar dated September 10, 1934, by 
which he dismissed the plaintiffs’ suit 
which they had instituted for a declaration 
that Kunjora was a Ghatwali tenure enti- 
tled to be held generation after generation 
in perpetuity subject to the payment of 
fixed and established rent and subject also 
to the performance of certain duties and 
for a further declaration that the dismissal 
of plaintiff No. 1 from the office of the Ghat- 
wal was ultra vires and inthe alternative 
for a declaration that the plaintiff second 
party as his son was entitled to and eligi- 
ble for the appointment for the office of 
Ghatwal in his place and that the appoint- 
ment of the defendant first party was 
illegal and gon jurisdiction. The 
plaintiffs also claimed that either plaintiff 
No. 1 or plaintiff No. 2 may be placed in 
possession of the Ghatwaliof Kunjora by 
evicting the defendant first party; there 
was also a claim for meane profits. The 
Secretary of State for India in Council 
was impleaded as a second party but no 
relief was sought against, him beyond the 
fact- that the plaintifs wanted the decisjon 
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in the presence of the Secretary of State. 
The learned Subordinate Judge has dismisse 
ed the suit of the plaintiffs. Hence the 
appeal before us. 

The facts necessary for the determina- 
tion of the matters which are in contro- 
versy in this case are no longer in dispute 
(the only dispute is as tothe legal rights 
of the parties and as to the inference 
to be drawn from certain documents) and 
may be shortly stated. The Kanjora Ghat- 
wali in dispute (which will be hereinafter 
referred to as “the Ghatwali”) bears Touzi 
No, 1-36, Tappa Sarath Deoghar and is 
admittedly a Ghatwali tenure governed by 
Brbbhum Ghatwali Regulation XXIX of 
1814. It is algo admitted that this Ghatwali 
is descendible from generation to generation 
but nevertheless subject to payment of 
fixed and established rent to the zamindar 
of Birbhum through the Deputy Commis- 
sioner of the Santhal Parganas and also 
subject to the performance of certain duties 
for the maintenance of the public peace 
and for supporting the Police. It is also 
common ground that the plaintif first party 
succeeded to this Ghatwali in the year 1904 
on executing a muchalka in the customary 
and ancient form which is to be found at 
page 15 of the paper-bdok and bears date. 
September 7, 1904. Since then he has heen 
in possession of the Ghatwali which is 
14 square miles in area, and from which he 
has been dispossessed by reason ofan order 
of dismissal by the Commissioner of the 
Sonthal Parganas, dated March 15, 1930, with 
effect from April 1, following. | 

The circumstances which led to the 
passing of this order -of dismissal -are 
admittedly these. By Regulation IV of 1910 
(a regulation to provide for the organization 
and maintenance of rural Police in Sonthal 
Parganas) the mode of performing a part of 
the duties of the Ghatwal in supporting the 
Police was altered in the manner prescribed 
under ss. 6, 7 and 8, that isto say, the 
Government itself determined the pay of 
the chaukidars employed in each village in 
this Ghatwali and fixed the amount re- 
quired for their salaries and equipments 
and the Ghatwal became liable to pay the 
amount so determined by the Deputy Com- 
missioner under s. 7. By the rules framed 
by the Local Government under the provi- 
sions of s. 25 of this Regulation, the Ghat- 
wal was required onthe date fixed by the 
Sub Divisional Officer for payment of the 
dues of these chaukidars to “bring or send to 
the thana the sums due to the chaukidars.” 


‘in order that these dues shall-be paid to 
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the chaukidars by Gazetted Officers or 
Police Officers. Appellant No. 1 paid the 
amount so determined for the payment of 
the chaukidars regularly up to 1923, but in 
1924, he defaulted and the amount in 
arrears was sought to be realized from him 
by a distress warrant issued under s. & (2) 
of the Regulation of 1910. 

` In the following year he again defaulted 
and a distress warrant had again to be 
issued but a very small sum of Rs.3 was 
realized and no further movable property 
was available to be seized in execution. 
The Government thereupon gave warning 
to this Ghatwal that he was continually 
defaulting in paying the dues of the chauki- 
dars in the manner prescribed and also 
that he was frustrating the realization of 
the arrears by concealing his movable 
properties. The only explanafion which 
plaintiff No. 1 gave on, August 10,1925, by a 
written petition was that he was unable to 
borrow the money to pay to the chauki- 
dars. Accordingly, the Deputy Oommis- 
sioner on August 29, 1925, recommended 
that the Ghatwal should be dismissed from 
his Chatwali and the office should pass to 
a person next entitled to hold it: These 
facts are clearly stated in Ex.O at pp. 20 
and 21. The matter of the dismissal of 
this Ghatwal was thereafter allowed to 
remain unsettled for some time. It appears 
that the Government gave him sufficient 
time as locus penitentie but appellant 
No. 1 instead of taking any lesson from the 
Warnings began to default even in pay- 
ment of the arreara of road cess which 
were due from him with the result that 
a number of certificates were issued under 
the Public Demand Recovery Act for the 
realisation of arrears of cess amounting to 
such small sum as Re. 46-4-6 in September 
"1828 (see p. 24), for realizing Rs. 77-5-6 in 
December 1928 (see p. 26), and for realiz- 
ing another small sum of Rs.“ 46-4-6 
on the same date in December 1928 (see 
p. 28). A perusal of the various orders in 
these certificate cases shows that the pro- 
ceedings for realization were unduly and 
deliberately protracted due to the attitude 
taken up by the Ghatwal and even war- 
rants of arrest had to be issued against 
him. Thepayments were ultimately made 
on February 20, 1930. l 

In the *meantime Government issued a 
more srious warning to the Ghatwal on 
August 13, 1929, and called upon him to 
show cause why he should not be dis- 
missed from the Office of the Ghatwal on 
account of ‘being a habitual defaulter in 
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the payment of Government dues. and for 
continued’ wilful breach of the terms-of¢ 
muchalka (p. 3b). On March °15, 1930, < 
Mr. (now. His Excellency Sir Maurice) 
Hallett; Commissioner of Bhagélpur, in a 
very carefully considered order ‘came to 


the conclusion that : -- ' 
“tho Ghatwal has, hibitually defaulted in pay- 


. ment ‘of the chaukidari tax which he is bound to 


poy. under s; 8 of RegulationIV of 1910 (Sonthal 
arganas Rural Police Regulation) ae well as 
under the terms of his muchalka by which he 
is bound to carry out certain Police daties in his 
estate. Failure to pay chaukidars for months in 
the end most re-act on the efficiency of that force 
and prevent Police work being carried. out in an 
efficient manner. For a breach of the term of his, 
muchalka he is liable to dismissal and a fine of 
Rs. 1,000. He has defaulted in payment of chaukt- 
dars continually since at least 1924. He has been 
iven ample warning both in this Oourt and in 
that of the Deputy Oommissioner but has paid no 
heed to that warning. For his failure to pay 
chaukidars alone the Ghatwal is liable to dis 
missaliand ıt is unnecessary for me to deal with 
the question of the other dues. I accordingly 
direct tha t Babu Jogendra Narayan Singh, Ghatwal 
of Kunjora, be dismissed-from the office of Ghatwal 
with effect from April J, 1930." " 

The Ghatwal sent a memorial to the 
Lceal Government but the Governor-in- 
Council by a resolution, to be found at 
p. 38, bearing date August 15, 1930, reject- 
ed the memorial regretting that it was 
necessary for the Government to dismiss the 
Ghatwal of Kunjora from his Ghatwali and: 
added: 

“But the persistent failure of the Ghatwal in- 
apare of warnings to meet the obligations, upon the: 
observance of which the (Ghatwali tenure is 
founded, ‘left Government no optionin the matter. 
In the circumstances, His. Excellancy in OCounoil is, 
not prepared to review the matter." i 

ft is clear from the above narrative of 
facis that appellant No. 1 was dismissed 
from the Ghatwali on account of his persis- 
tent default in carrying ont the statutory 
obligations to be found in ss. 7 and 8 read 
with r. 2 at p. 130 of the Manual framed 


‘onder s. 25 of the Regalation of 1910. The 


question which is very seriously argued 
before usis whether the Government have 
A right to dismiss a Ghatwal for failure to 
pay the choukidars’ dues. It was argued 
by Sir Sultan Ahmad, appearing for the 
appellant, that when the G®vernment has 
by a statute commuted apart of the duty 
of the Ghatwal into a money demand the 
amount and the mode of realisation where- 
of are specifically fixed by statute, the only 
remedy which the Government have is to 
realise these dues in the manner provided 
in s. 8 (2) and that. .non-payment of 
these. dues by thé Ghatwal cannot give 
Government any right to dismiss him fom 


1958 


his office. ‘Mr. P. R. Das on behalf of the 
e Tespondent argued, on the other hand, that 
~ Government have full right to dismiss the 
Ghatwal for non-payment of arrears of 
rent by the express provisions ofs. 5 of 
Regulation XXIX of 1814 and that: the con- 
cluding portion of cl. 8, subs. 2 of the 
Regulationof 1910 namely “the Deputy 
Commissioner shall recover the same by 
the process prescribed for the recovery of 
arrears of Government revenue.” must mean 
that the provisions of s. 5 of the Regulation 
of 1814 are incorporated in the later 
Regulation by necessary implication and 
therefore the Ghatwal was liable to be 
digmissed for non-payment of choukidart 
does also. He argued in the next place that 
even if we do not accept this contention as 
sound, the Ghatwal is liable to be dismissed 
on the express terms of the muchalka 
which he executed in 1904 and he sought 
to justify the order of dismissal by 
bringing in the default in the present case 
within the words : ; 

“Further I shall continue to comply with the 
orders which will be issued by Government from 
time to time without any objection: and I shall 
make no delayin complying with the laws and 
orders that will be passed on me”, 

‘The learned Advocate-General appearing 
for the Secretary of State supported this 
argument and also asserted that the 
Ghatwal has not obeyed the earlier terms in 
the muchalka that: 

“Further without the permission of Sarkar (Govern- 
ment) I shall not dismiss my servants, who are 
engaged for performing the Police duties.” 


. The learned Advocate-General suggested 
that the servants referred to in the last 
quotations are the choukidars. In my opinion 
this contention of the learned Advocate- 
General is not sound. The servants refer 
red to’ in this last quotation aie the 
servants who are engaged by the Ghatwal 
himself and not those ehoukidars who by 
the express terms of r. 2 (to be. found at 
p. 187 of the Sonthal Parganas Manual) 


are to be appointed, dismissed and suspend- 


ed by the Sub Divisional Officer himself. 
(This rale is made specifically applicable to 
the Ghatwali in question. See the conolud- 
ing portion d r. 3 at p. 140). I donot 
agree with the contention of Mr. P. R. Das 
that s. 5 of- the Regulation of 1814 is by 
necessary implication incorporated in 
8. 8 (2) of the Regulation of 1910, for the 
simple reason that if that was the inten- 
tion of the Legislature, they could easily 
have said so. In,truth the matter, is not 
open to’ any doubt if “the provisions’ of. 
Public Demands Recovéry Act, namely Bihar 
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and Orissa Act IV of 1914 are considered- 
Section 3, sub-cl. 6 defines “public demand” 
as.an arrear or money mentioned or refer- 
red to in Sch. I ands, 3. Schdute I at p. 24 
mentions: . 

“Any money which is declared by any law for the 
time being in force to bs recoverable or realizable 
aa an arrear of revenue or land revenue, or by the 
process authorised for the recovery of arrears of 
revenue or of the public revenue or of Government 
reventic. 

The words underlined (here italicised) by 
me are the very words used ins. 8 (2) of 
the Regulation of 1910, (The earlier Public 
Demands Recovery Acts which weré repealed 
by 5. 2of the Act of 1914 were similar in 
terms On this matter. The learned Advocate- 
General even went to the length of contend- 
ing that all the processes which were issued 
from time to time for the realization of the 
bhaukidart‘dues from the Ghatwal by dis- 
tress warrants were all illegal but this is 
an erroneous contention. In my opinion, 
the Ghatwal was not liable to be proceeded 
against under the provisions of 5. 5of the 
Regulation of 1814 for non-payment of 
chaukidari dues. If this is so, Government 
have no right to dismiss the Ghatwal act- 
ing under the provisions cf a. 5 (2) in cases 
where he is in arrears forthe paymentof 
the chaukidart dues. The power to dis: 
miss a Ghatwal then for non-payment of 
chaukidart dues must be found, if at all, 
elsewhere and the critical question is whe- 
ther such power is given to and remains 
in the Government for all time as a 
customary right evidenced by the 


- muchalka which this very Ghatwal executed 


in 1904. 

A perusal and study of the luminous 
judgments of their Lordships of the Privy 
Council in the celebrated cases reported in 
Nilmoni Singh Deo v. Bakranath Singh (1), 
Satya Narain Singh v. Satya Nironjan 
Chakravartt (2) and Ashutosh Deo v. Bansi- 
dhar Shroff (3), confirm me in the view that 
the ruling power always has a customary 
right, as a necessary incident of a Ghatwali 
tenure, to dismiss a Ghatwal for misconduct 
or for non-payment of his dues which are as 
a matter of ancient and customary form 
enumerated in the muchalka. The terms 
cf the muchalka are very clear and un- 
ambiguous. and in my opinion the failure of 
the Ghatwal to obey the statutory duty of 
bringing in the money on the #ppointed 

(1) 90 187; 9 I A 104; 4 Sar, 335 (P O). » ` 

5) 3 Pat, 183; 79 Ind Cas. 825; A IRI9M PO 5; 
51 T A 87; 28 O W N 351;5 PLT 171 (P O). 

(3) 7 Pat. 744; 109 Ind. Oas. 730: AI R1998 P O 
177;, 55 1 A 349; 48.0. L 4.64: 55 ML J 7:320W N 
660; SP L T549; BLOW 7980? >o 
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day for payment to the chaukidars amounted 
to a clear violation of the terms of the 
‘muchalka inasmuch as: 

‘he failed to comply with thea orders issued by the 
Government from time to time and he made a 
delay in complying with the laws and orders that 


X LAJ = 


were passed upon him ;" | 
in fact he never paid the arrears in full 


if at all, since 1924. The Regulation of 
1910 is a Regulation which by the defining 
clause in s. 3 applies. to the Ghatwali of 
Tappa Sarath in Deoghar. The Govern- 
ment gave repeated warnings -to the 
Ghatwal but he persistently refused to pay 
the arrears, and in my opinion, Government 
were fully justified within the terms of 
the muchalka to dismiss appellant No. 1 from 
the office with effect from April 1, 1930, 
and I am’ unable to give any relief to 
appellant No. 1. | 

It will now be convenient bo“ state the 
facts which led to the rejection of the 
claim of appellant No. 2 to be appointed as 
a Ghatwal of the Ghatwali in place of his 
father, who, I have just held, was rightly 
dismissed by the executive authorities. On 
May 31, 1930, 16 candidates applied to be 
appointed as a Ghatwal of Kunjora in 
place of the dismissed Ghatwal ; the first of 
these applicants was Raj Kumar Singh, ap- 
pellant No. 2 before us. The Deputy Oom- 
missioner submitted his remarks as to the 
qualifications and claims of each candidate 
to the higher authorities while forwarding 
their applications. Regarding this appel- 
lant, he wrote as follows: “If it be possible 
to appoint him in place of his father he 
may be selected”: Ex. MM p. 35. On 
August 1, 1930, the Commissioner of Bhagal- 
pur informed the Deputy Commissioner that 
he did not think “that the appointment of 
Babu Raj Kumar Singh, son of the dis- 
missed Ghatwal, is desirable,” and pro- 
ceeded to give his views why he selected 
the defendant-respondent and appointed 
him asthe Ghatwal of Kunjora (Ex. P, 
p. 37). It will be noticed that no reason 
whatsoever was given as to why this appel- 
lant was considered undesirable. If the 
matter stood here, it would be difficult to 
support the case of the defendant-respondent 
but the appellant applied tothe OCommis- 
sioner for a review of his order, dated 
August 1, 1930, and the Oommissiorer 
dispcsed of this review application by an- 
other order on September 19, 1930 (Ex. H, 
p. 39) Sy which he refused to review his 
former order., In this order the Commis- 
sioner ,gives the following reasons :— 

“The former Ghatwal was-dismigsed for consistent 


refusal to pay the chawkidart tax. The petitioner - 
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18 the son of the former Ghatwal who claims that 


y; 


‘the dismissal of a Ghatwal for neglect of duties is , 


tantamount, to his civil death and the next heir 
succeeds to him, and consequently on the dismissal 
of his father by the order of this Oourt, the appel- 
lant has become entitled tothe Ghatwali sin ques- 
tion and he has the sole right of appointment as 
a Ghatwal tothe said estate. The son was not 
appointed as the ‘appointment of the son would 
seem to have been meray equivalent to reinstate- 
ment of the father with the tenure free from incum- 
brances. As the former Ghatwal had in the past 
shown that he was of extravagant habits and ved 
encumbered the tenure with debta so that he wag 
unable to pay his taxes, it did not seem desirable 
to appoint the son. I donot agree with the view 
of the law expressed by the petitioner that on the 
dismissal of the father the son has a right to appoint- 
ment.” ; — 

The appellant thereafter presented 4 
memorial to the Local Government but the 
Same was rejected on April 2, 1931, by a 
resolution printed at p.42 which does not 
give any reasons- In the meantime the 
present suit had been lodged on March 30, 
1931. The facts stated above are admitted 
and the questions which fall to be decided 
are: (1) whether the Government were 
justified in refusing to appoint the appel- 
lant asthe Ghatwal for the reasons stated 
by them in the order of the Oommissioner, 


dated September 19, 1930,when tte Ghatwali ` 


was admittedly hereditary and perpetual, 
and (2) whether this Court can interfere 
with the order of the Executive and place 
the appellant in possession of the Ghatwali. 

In the numerous cases cited at the Bar, 
which we have carefully considered, I do 


not find afiy case which directly deals with. 


the question before us. In all the cases 
the question arose on the death of the 


former Ghatwal but there is no case in ~ 


which the identical question, namely the 
rigat of the son to be appointed as a 
Ghatwal in place of his father who was 
dismissed for misconduct, has been directly 
considered. In the records ‘of this case 
some correspondence isto be found which 
indicates the views of the Government 
regarding the question at issue before us, 
Ex. 3 at p. 9 deals with the question whe- 
ther the Ghatwali tenure is heritable so 
long as there isa member of the family 
of the original grantee competent to per- 
form the functions of Ghatwal This ques- 
tion in its broadest aspect was set at reat 
by the Full Bench ruling of the High 
Oourt in Koolodeep Narain Singh v. Maha- 
deo Singh (4) in which it was laid down 
that a grant, although originally for life 
only, must be regarded as heritable if 
long usage and transmission from ances- 
oF, (1868) Beng. L R. Sup. Vol. 559,6 W R199 
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tor to heir for several generations without 
e objection could be proved: Regulation KATA 
of 1814 recognizes the hereditary nature 
of the Ghatwalitenures.of Birbhum and 
the Privy Oouncil in Leelanund Singh v. 
Government of Bengal (5) extended the 
privilege to the Bishunpur Ghatwali jagirs; 
this being 60, itseerfis to the Lieutenant- 
Governor to be very hard indeed to deny 
recognition, in the case of the petitioner, 
to the hereditary nature of the Lakhanpore 
Ghatwali tenure. It has been in the same 
family from a period anterior to the British 
Rule; and it lapsed only because of the 
physical incapacity of Kartice Roy, its last 
holder, and husband of the petitioner. 

3. Mr, Barlow in his decision quoted in your 
para. 9, stated that the family have “been tried and 

und wanting. This is a vague and inappropriate 
reason to give for breaking the succession. If Kartic 
Roy or any of his Bb ap nk had been found 
wanting, the individual oughttohave been removed 
but to put a ban onthe whole family is not equit- 
able with regard to your statement that Banwari, 
the nephew of Kartic Roy, being ‘the son of a thief 
is incapacitated for the office of Ghatwal, I am to 
say that insuch a matter as this, the sins of the 
father should not, in the Lientenant-Governor's 
opinion, be visited on son. 

4. Under these circumstances, the Lieutenant- 
Governor desires that you will recognize the heredi- 
ry nature of the Lakhanpore Ghatwali tenure, 
and appoint Banwari to the post of Ghatwal if he 
be found fit for it. The hereditary nature of the 
tenure being accepted, the petitioner cannot be ousted 
from her right to provide for the discharge of the 
duties of the post and till Banwari has been tried 
and found wanting or until the widow is unable 
to provide for the due discharge of the duties of 
the post, the succession cannol broken." 

This is a quotation from the letter con- 
vesying the opinion of the Lieutenant-Gover- 
nor tothe Commissioner of the Bhagalpur 
Division and bears date October 3 1882. 
This view was again accepted on May 27, 
1683, in Ex. 5, p 12, which recognizes the 
principle that 

“the family cannot forfeit their hereditary title and 
lands for ever because the man who was in charge 
of the Ghatwa]i at the time of a certain dacoity 
took place failed to give information about it.” 

On June 22, 1920, the sama view was 
followed in the order of the Commiesioner 
of Bhagalpur (Ex. 2, p. 18) in these words: 

“According to those orders, a hereditary Ghawali 
tenure cannot be taken away from s family because 
the incumbent et any time misconducta himself or 
proves unfit to discharge his duties, so long as 
there is some other member of the family fit for the 
post, and in the case of a minor, so long as some 
suitable arrangement esn be made forthe perform- 
a of the necessary duties until the minorcomes 

age." f | 

In my opinion this is the correct view 
of the law and of the incidents attached 
to and regulating this Ghatwali. I do not 


(5) 6 MIA 101; 4 WR P O 77; 1 Bar. 505 (P O). -` 
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agree with the contention put forward by 
Mr. P. R. Das that as soon as the Ghatwal 
is dismiesed fcr misconduct the result is 
that the whole tenure is forfeited and 
therefore, Government have a right to 
appoint any one whom they like. This 
argument rests upon a misunderstanding 
of the position of the Ghatwal and in treat- 
ing his case as the case of a mere jagir- 
dar who has “a jagir assigned for the 
support and remuneration” and sucha jagir 

“may be no more than wages in kind, arising from 
the use ofa plot of land customarily in the occupa- 
tion of the Ghatwal forthe time being, eand in such 
a Case personal service by the employes and per- 
sonal selection and appointment by the employer 
may wellbe in every case essential incidenta of 
the relationship. Incompetence and misconduct on 
the part of the employes may be causes for removal 
of the Ghatwal and resumption of his holding ; per 
Lord Sumner inthe case of Satya Narain Singh 
v. Satya Néranjan Ohakravartié (2) at p. 1994." 

But this is not the case here. The area 
of land in this case which belongs to the 
Ghatwali is, as already stated, 14 square 
miles, the profits derived by the Ghatwal 
from the Ghatwali are large;, therefore, the 
case of this Ghatwali falls within the second 
class of cases mentioned by Lord Samner 
at p. 200® in these words: 

“On the other hand, there are great estates, 
whose proprietors are foun® holding them or parts 
of them upon the terms of providing that Ghatwali 
services shall be forthcoming, either regularly or 
when required ; services which it is impossible for 
the proprietor himself to render in his own person, 
and which become possible to him and to those 
to whom he renders them simply by virtue of his 
possession of the lands thus granted. In such cases 
the Ghatwali tenure, even if not originally granted 
as heritable, easily becomes so, and js commonly 
found on thé death of an incumbent of the office 
to descend to some member of his family, if not 
necessarily to the senior member ..... A 
recognized right to be appointed Ghatwal, then 
takes the place of a formal appointment; a recog- 
nized right in the superior to dismiss the Ghatwa 
if he is no longer able and willing to render the 
service required by his tenure, and to appoint an- 
other person to the office and the tenure of the 
lands, then readily suffices to maintain in perpe- 
tuity the incidents of the tenure.” 

ln other words the lands of this Ghat- 
Wali are appropriated to the maintenance 
of the Ghatwal who performed and wag 
able to perform the duties as a Ghatwal 
(see the case in Joykishen Mookerjee v. 
Collector of East Burdwan (6) at pp. 44 
to 467), Ifthe argument of Mr. P. R. Das 
was correct, the hereditary nature of the 
Ghatwali would disappear the mament the 
Ghatwal was in default in performing cer- 
tain services which were required of him 

(6) (1863-66)10 MI A16;1 W R 26; 1 Sather. 549- 
2 Bar. £4 (P 0). . f 
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and it would be most inequitable and 
illogical and against the customary right, 
which has prevailed in this Ghatwali tenure, 
to visit the sing of the father upon the 
whole family and to eject the whole family 
for no fault of theirs. In the present 
case, the son is willing to perform the ser- 
vices, he offers to carry out the duties of 
the Ghatwal and pay up the arrears of his 
father, the deceased Ghatwal, and unless 
it is found that he will not be able to or 
is unfit to discharge the duties of the Ghat- 
wal, his recognized right to be appointed 
as Ghatwal remains intact. At p. 206* in 
Satya Narain Singh v. Satya Niranjan 
Chakravartt (2) referred to above, Lord 
Sumner anticipates to some extent the 
question that has arisen here and has ob- 
eerved in this manner: 

“Since the tenure is a service tenure, the lands 
are liable to forfeiture if the obligation of service 
is expressly repudiated while the rights of the 
ruling power are similarly sufficiently safeguarded 
by holding that the succession of an heir incapable 
of rendering even the vicarious service involved in 
the provision of this armed force, might be treated 
as being in itself a ground of forfeiture in the per- 
gon ofthat successor, if not in the persons of the 
entire fomily for 16 is what might be called an anti- 
cipatory repudiation.” 

That is to say, in each case it must be 
decided whether the misconduct of an in- 
caumbent involves the forfeiture in the person 
of that incumbent only or in the persons of 
the entire family by applying the doctrine 
of anticipatory repudiation. An instance 
of this kind would be where the Ghatwal 
says, asifon behalf of the entire family, 
_ that they are not the Ghatwals at all and 
refuses to perform the services which are 
the necessary incidents ofthe tenure. In 
such a case there is an express repudiation 
by the entire family and the ruling power 
would be justified in taking away the 
tenure from the entire family. Again the 
ruling power may think that the incumbent 
who is being removed has left no heir who 
is capable of rendering even the vicarious 
services inyolved asa part of the obligations 
of the holder of the tenure. The ruling 
power, in such a case, again would be justifi- 
ed in holding that these circumstances are 
themselves a ground for forfeiture in the 
persons of the entire family. Applying 
these principles to the present case, it is 
clear to my mind that the appellant has a 
recognized right to be appointed a Ghatwal 
in the place of his father, the Ghatwali being 
admitteflky hereditary and perpetual, pro- 
vided only he is fit to discharge his duties 
and meet his obligations. 


“Page of 3 Pais [Ed] 
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The question, then, is whether this appel- 
lant is a person who is found incapable of 
performing these duties or otherwise unfit to 
be appointed a Ghatwal. The decision of fit- 
ness for the post of a Ghatwal must ordi- 
narily rest with the executive authorities 
subject to this important reservation that 
if the executive has sémply made a pretence 
of dealing. with the question of the fitness 
of the Ghatwal who claims to be recognized 
as the next Ghatwal and declares him unfit 
in an arbitrary manner or in a manner 
which the law would not recognize, then the 
Oivil Courts are free to interfere. As an 
instance of this, attention may be drawn to 
the case in Lal Dharee Roy v. Brojo Lall 
Singh (7), where the Oaleutta High Oourt 
pointed out “that the Courts will interfere 
where the heir is not being appointed a 
Ghatwal on the ground that he was not 
sufficiently dutiful and respectful to bis 
own father in his lifetime. Jackson, J. 
observed : 

“Tthink that in coming to this decision and so 
withholding ,from the plaintiff the inheritance to 
which he was entitled, the Commissioner did an act 
beyond the scopes of his authority, and which the 

laintıf was quite competent to questicn by a suit 
in the Oivil Court. Itis clear that the plaintiff 
was actually entitled to succeed, and consequently 
the suit was properly entertamed and correctly 
decided ” 

Mitter, J. agreeing added : 

“A Ghatwali tenare in Birbhum is not resumable 
atthe mere good-will and pleasure of the executive 
authorities,” 


_ In other words the Civil Courts will not 
accept fanciful arbitrary or pretended 
exercise of discretion by the executive in 
refusing to appoint a Ghatwal. 

Now what are the facis in this case ? The 
Commissioner, as already pointed out, has 
given reasons for holding that in his view 
the appointment of the appellant is not 
desirable, because the appointment of the 
son would be merely the re-instatement of 
his father, and as the father has shown that 
he was of extravagant habits and had en- 
cumbered the tenure with debts so that he 
was unable to pay his taxes, it was not 
desirable to appointthe son. We were in- 
formed that some of the encumbrances were 
created by the old Ghatwal in favour of his 
wife. The reasons are not quits satisfactory 
and it is easily open to another officer or 
tribunal to take another view but I cannot 
say that it is not reasonably possible to 
take the View which the Commissioner has 
taken and with which the Local Govern- 
ment have agreed on further consideration. 
Similar reasons were accepted as good 
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Í grounds forthe dismissal of a Ghatwal in 

Debakar Singh v. Radhagobindo Singh, 24 
Ind. Oas. 527 (8). In these circumstances, 
with great reluctance, it appearsto me that 
it is impossible for me to say that the exe- 
cutive authorities did not reasonably consi- 
der the hereditary clasms cf this heir to be 
appointed as a Ghatwalon the removal of 
his father—the claim was considered on its 
merits and rejected—it is also impossible 
for me to say that the exercise of discretion 
by the executive in this case was arbitrary 
or fanciful or pretended. 

I shall now briefly deal with the cases 
relied upon by Mr. P. R. Dasin support of 
his contention that the Civil Courts have 
no jurisdiction to re-instate ‘a dismissed 
Ghatwal ortoforce a Ghatwalon the exe- 
cutive authorities. The first case cited by 
him is the case in Debee Narain Singh v. 
Sree Kishen Sein (9). In this case the only 
‘question as stated in the judgment is: 

“whether the Oivil Courts can interfere to re-instate 
a Ghatwal, who has been dismissed by the Police 


authorities inthe lands whichhe formerly held as 
Ghatwal,” 


It was found as a fact that the plaintiff 
was dismissed by the authorities “for not 
performing the Police service, the perform- 
ance of which was one of the conditions on 
which he held those lands”. It is to be 
noticed that the plaintiff contended that, 
although the Police authorities were com- 
petent to dismies him from the office of -the 
‘Ghatwal, they could not by that dismissal 
‘affect his right to continue to possess the 
Ghatwali lands and as was pointed -out in 
‘the next sentence ‘it is admitted that-he is 
liable to immediate dismissal bythe Pokice 
authorities if he fails to perform his service 
in a proper’ manner”. In my opinion this 
` case iz -no authority for the proposition 
contended for by’Mr. P. R. Das; the plaintiff 
‘had admitted that he was ‘liable to dismis- 
sal but nevertheless wanted to assert his 
right of remaining in possession of the 
Ghatwali lands. In other words he wanted 
to sever the office from the lands. 
The next case relied upon is the case in 
Secretary of State v. Poran Singh (10). In 
“this case thed@ourts of fact appear to have 
found that the Ghatwal was guilty of mis- 
conduct and came to the conclusion : 


“We entertain no doubt that the plaintiff has no 
Tight to be reinstated inthe Ghatwal: land unless 
the executive authorities will condone his conduct 
and restore him tohis situation,” 


The plaintif was a Budder Ghatwal in 


(8) 24 Ind. Oas, 587; A I R-2915 Oal 59. 
(9)1 WR 391, " 8 
(10) 50740, ° ~ 
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ths District of Bankura and was dismissed 
for misconduct. As to the nature of this 
particular Ghatwali, Jackson, J. says: 

“The plaintiff has no title deed whatever, or any 
documentary evidence of any description to show 
thet he has any title independent of service as 
Ghatwal tohold the lands m suit and the very name 
“Ghatwali” indicates that the tenure is held by 
virtue of the office of Ghatwal...... There has been 
no eke to show that at any timehas the Ghat- 
wali land been held by one person by nght of 
inheritance, and the office of Ghatwal by a different 
person by appiontment or otherwise.” 

In my opinion this case does not support 
or even decide the proposition contended 
for by Mr. P. R, Das. 

The next case relied upon is the case in 
Debakar Singh v. Radhagobindo Singh, 24 
Ind. Oas. 527 (8). In this case the Court found 
that the facts were that the plaintiff was 
dismissed - by reason of his making default 
in payment of the quit-rent that was due 
from him to the Sudder Ghatwal and the 
Oourt observed that : 

“If in the opinion of the Police authorities, it is 
essential that money should not iemain due fiom 
the Ghatwals tothe Budder Ghatwal or that, in the 
interests of the public, Ghatwals should remain free 
from debt and perform their duties with less like- 
lihood of taking gratification from other parties, ıt 
is ah a matter for the executive authorities to 
consider, . 


It appears, therefore, that this case is 
merely an authority for the propcsition that 
where the executive authorities find that 
the Ghatwal had been guilty of misconduct, 
they have jurisdiction to dismiss him and 


‘the observation upon. which reliance ig 


placed that the Oourt cannot re-instate any- 
body as Ghatwal because the Court cannot 
force upon ‘the executive authority a person 
to discharge the duties, must be read in 
| that follows 
which says that he is such a person who : 
“in the opinion of the executive authorities is not 


suited or is not fit to perform those duties. In my 
opinion the Court cannotre-instate a person in thu 


send who has been’ properly dismissed from the 
ce 


I respectfully agree with this observation 
and; as I said betore, the question in every 
case would be whether the person has been 
properly dismissed from "the office on the 
grcund that he is neither suited nor fit to 
perform those duties, Attention was next 
drawn to the case in Hemendra Nath Roy v. 


Upendra Narain (11). The learned Judges 


of the Oalcutta Hign Court granted a 
declaration to the plaintiff defni the 
position of the plaintiff on the death of the 
previous Ghatwal. That was a suit brought 
by one Upendra to establish his clafms to 


11) 24 O L J 419; 32 Ind, Oas. 4377 A IR 191 
829; 43 O 743; 20 OW N 446 (F B). a 
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lands in a certain Ghatwaliinthe District 
of Bankura held as Digwari Ohakran right 
against one Hemendr: (the man appointed 
by the Government), the Secretary of State 
and the zamindar. The learned Ohief Jus- 
tice in his judgment states as follows : 

“Whether we have here to deal with an office re- 
munerated by the possession of land or land bur- 
dened with the service of an office is practically 
immaterial... .. But such materials as there are on 
the record, in my opinion, supported the conclusion 
that we have here an offics remunerated by the pos- 
session of land,” 
and defittitely came to the conclusion that 
the Digwari position was that of the office 
remunerated by the enjoyment of land. 
Upon these facts, the attitude of the Govern- 
ment in that case was entirely free from 
difficulty because the Commissioner who 
passed the order had refused to appoint the 
Plaintiff to the office and was guided not 
only by the conduct or fitness of office of 
Upendra but proceeded on his view of the 
rival legal claims of the Various applicants 
and when the plaintiff being dissatisfied 
with the decision of the Commissioner went 
to the Board of Revenue they referred him 
to the Oivil Courts. Mookerjee, J. who gave 
a concurring judgment also examined the 
situation elaborately and came to a similar 
conclusion that : 
- “We have here, not 8 grant of lands burdened 
with a certain service, but the grant of an office, 
the performance of whose duties is remunerated by 
the use of lands. Ths land ‘and the office went 
together; but the office was the primary concern, 
the occupation of the land was subsidiary thereto. 
I think the inference is also legitimate that we 
have here a case, not of property held by a man to 
himself as holder of an office and his successors in 
that office. The office itself was not hereditary in 
the sense that the heir of the last holder was 
entitled as a matter of right to discharge the duties 
of the office and to remunerate himself from the 
usufruct of the lands attached thereto. The theo1y 
that the office was hereditary in character is 
inconsistent with incontrovertible facts disclosed in 
the evidence...... The view that the Digwar was 
liable to be removed for failure to discMarge his 
duties satisfactorily and that on his removal the 

tive Government was free to appoint a qualifi- 

ed stranger as successor, is borne oat by ths 
documentary and oral evidente on the record,” i 
and came to the” conclusion that the posi- 
tion was that 

“the disputed lands appertain to the office of Digwar 
of Ghat Bharra, that the office itsalf is not hereditary 
as & matter of right, that the holder of the office 
is liable to be removed for failure to discharge 
hie dutieg to the satisfaction of the Executive 
Sibley’ ii that on the removal of a Digwar his 
su eacquires a valid title to the office only 
if appointed thereto by the Executive Govern- 
ment,,.." 

Modkerjee, J. pointed out at p. 449* that 
in that case. , 
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“the Commissioner refused to approve the appoint- e 
ment of the plaintiff as Digwar, not because the 


OCommissioner considered him unsuitable for the 
office, but because the Oommissioner éook an 
erroneous view of the relative rights of the plaintiff 
and his opponent, the determination of Oommis- 
sioner was in essence based upon an erroneous 
adjudication of a questiow of title.” 


In my opinion this case is no authority 
for the proposition contended for by Mr. 
P. R. Das but it rather supports only this 
proposition that the Civil Courts have no 
jurisdiction to re-instate a Ghatwal who has 
been properly dismissed by the executive 
authority as unfit for the discharge of those 
duties. Apart from this, the finding of fact 
which I have quoted already shows that 
the case béfore the Oalcutta High Oourt 
was not a case of hereditary and perpetual 
Ghatwali to which entirely different con- 
siderations would apply. Another case 
cited by Mr. P. R. Das was the case in 
Jogendra Nath Singh v. Kali Charan Roy 
(12) but that case far from supporting his 
contention: appears to lay down a contrary 
proposition. In that case the Court’ found 
that the particular tenure was not merely 
heritable but was also permanent and that 
a tenure of this description could not be 
determined or resumed by the zamindar or 
the Government on the ground that the 
services were no longer required or had 
been dispensed with, and it was further 
held that in the case cf a tenure of this 
description where during the lifetime of 
the Ghatwal his son who was appointed as 
Deputy was dismissed, the dismissal of the 
son dces not mean the dismissal of the 
fagher and that after the death of the 
father the son was entitled to succeed 
although during the lifetime of the father 
he had been dismissed while acting as a 
Deputy to the father. All these cases which 
I have just been considering were referred 
to in a Division Bench ruling of this Oourt 
reported in Mathewson v. Secretary of State 
(13) at pe 771*. In considering the claim 
of Mr. Mathewson that he was impro- 
perly dismissed, Jwala Prasad, J. observed : 

“We are not competent to enter into that ques. 
tion as was held in Debakar ‘Singh v. Radhago- 
bindo Singh, 24 Ind. Oas. 527 (89), Debes Narain 
Singh v. Sree Kishen Sein Dy and Hemendra Nath 
Roy v. Upendra Narain (11).” 

I have already dealt withthe very au- 
thorities which are the basis of that obser- 
vation by Jwala Prasad, J., and have shown 
that these authorities do not support the 
proposition contended for by Mr. P. R. Das. 

E 90 W N 663. 
1g 3 Pat: 678; 84Ing. Oas, 405; A IR 1924 Pat, 
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e The facts which were established in the case 


reported in Mathewson v. Secretary of 
State (13) showed that Mr. Mathewson was 
rightly dismissed for misccnduct in the 
discharge of his duties as the Ghatwal, 
he having purchased the Ghatwalion the 
very terms that be Would himself perform 
the duties and that he would not be evict- 
ed from the Ghatwali so long as he per- 
formed these duties to the satisfaction of 
the Government and would lose the Ghate 
Wali on dismissal. But later on towards 
the end of p. 771* Jwala Prasad, J. pro- 
ceeds to observe that the question of the 
impropriety of the dismissal of Ghatwali 
can be considered with a viaw to see if 
he had been wrongfully deprived of the 
lands in question, for the recovery of which 
he had brought this action and added that 
‘if he has been dismissed for misconduct 
of neglect of duty, he has forfeited the 
lands in question and cannot get any relief” 
and proceeded to point out that Mr. Ma 
thewson was dismissed “on account of his 
continued absence from the country and not 
having returned to his duties required to be 
so by the Deputy Commissioner”. In my 
opinion this case also is no authority for the 
proposition contended for by Mr. P. R. Das. 
Upon a review of the authorities cited, I 
hold that the Civil Courts have power to 
interfere in certain circumstances indicated 
Dy me above, It was also argyed by Mr. 
P. R. Das that the present suit is not 
maintainable inasmuch as the defendant 
has got his name recorded in the recent 
settlement. proceedings as the Ghatwal 
of Kunjora and he relied upon Ex. LI? at 
p. 45 which shows that on March 7, 1931, 
the Record of Rights was prepared showing 
in the khewat of this village, Kunjora, 
that the defendant had been appointed as 
the Ghatwal. 

It was, however, pointed out toMr. Das 
by us that there was nothing in the evi- 
dence on the record to show ° that this 
document was other than a mere draft 
Record of Rights because it did not give 
the date on which it was finally published. 
Mr. P. R. DaS could not give any satis- 
factory answer. It seems to me that it must 
be held that the Record of Rights could not 
have been finally published because the de- 
fendant himself stated in para. 24 of the 
written statement that the settlement opera- 
tions in this Ghatwali estate were still 
going on. The suit was instituted before 
the Settlement Officer of Dumka, Sonthal 
Parganas, ön March 38, 1931, that is to say, 

*Page of 3 Pat.—( Ed. 


JOGRNDRA NARAIN SINGH v. RADHA BBASAD SINGH (PAT 


863 


within 23 days of the draft preparation of 
this khewat and this is well within six 
months which is the time provided bys. 24 
of Regulation III of 1872 which applies 
to Sonthal Parganas and by which any per- 
son interested is allowed to bring forward 
in the Settlement Couris any objection he 
may desire to make to any part of such 
Record of Rights within a period of six 
months from the date of such publication 
and the objection so made 1s to be inquired 
into and disposed of by a decision in 
writing underthe hand of the officer pre- 
siding in the Court. In this view of the 
matter the argument of Mr P. R. Das that 
under the provision of s. 25 of this Regu- 
Yation, the Record of Rights must be deemed 
to be conclusive must be rejected. It 
was next argued that under the provision 
of s. 25-A the present suit is barred 
because the plaintifs are neither zamindara 
or proprietors andthe present suit cannot 
be treated as a suit “where only the rights 
of zamindars and other proprietors as 
between themselves are concerned.” This 
identical question has been decided by a 
Bench of this Court in Sonabati Kumari v. 
Kirtyanand Singh (14) at pp. 195 to198* 
where it was held that a pereon in the posi- 
tion of the present plaintiffs would be entitl- 
ed to be called proprietors if not zamindars. 
Indeed, column 5 of the very khewat, Ex. LL 


at p. 45, enters the name of this defend- 


ant as a proprietor. I, therefore, overrule 
this contention of Mr. P. R. Das also. I 
have given my most anxious consideration 
to this case and I have, as indicated 
above, reluctantly arrived at the conclusion 
that the claim of plaintiff No.2 must also 
be dismissed. It would have been more 
satisfactory if the Government had given 
a trial to plaintiff No, 2and then removed 
him from office in case he was found 
unfit or unable to perform the duties of 
his office. I would affirm the decree cf the 
Subordinate Judge, but under the circum: 
stances, direct that each party should bear 
his own costs of this appeal. 

Chatterji, J—I agree that the appeal 
should be dismissed but I desire to give 
in brief my own reasons so far as appel- 
lant No.2 is concerned. His case is that 


the tenure being hereditary and permanent, 


he was by right entitled to be kppcinted 


, Ghatwal on the dismissal of hie father, 


appellant No.1. Admittedly the tenure in 
questionis a Birbhum Ghatwali tenure 


(14) 14 Pat, 70; 157 Ind. Oas. 433; A I R 1935 Pat, 
308:8 R P121; 1 B R777. 
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governed by the provisions of Bengal 
- Regulation XXIX of 1814. Section 1 of that 
-Regulation shows that the Ghatwals are 
entitled to hold their lands. generation after 
generation in perpetuity, subject neverthe- 
less tothe payment of a fixed and establish- 
ed rentto the zamtindar of Birbhum and to 
the performance of certain duties for the 
maintenance of the public peace and sup- 

ort of the Police. In other words, the 

hatwal has a right to hold the tenure 
hereditarily and in perpetuity subject to 
two conditions, namely (1) the payment 
of the fixed rent, and (2) the performance 
of certain duties for maintenance of the 
public peace and support of the Police. By 
s. 3 the rents are made payable to the 
Collector, the arrangement being that the 
Collector after deducting the Government 
revenue on that part of the ebtate which 
comprises the Ghatwali lands is to pay the 
balance to the zamindar (vide 8.4). Bec- 
tion 5 prescribes penalty for non-payment of 
the rent. The section runs as follows: 

“Should any of the Ghatwals at any time fail to 
discharge their stipulated rents, it shall be compe- 
tent for the Governor-General in Oounocil to cause 
. the Ghatwali tenure of such defaulter to be sold by 

ublic sale in satisfaction of the arrears due from 

im. in like manner, and under the same rules, as 
lands held immediately’ by Government, or to make 
over the tenure of such defaulter to any person 
whom the Governor-General in Council may approve, 
on ths condition of making good the arrear due; 


or | 
to transfer it by grants assessed with the same 
revenue, or with an increased or reduced assess- 
ment, a8 to the Government may appear meet; or 
to dispose of it in such other form and manner 
as shall be judged by the Governor-General-in- 
`” Council porer i l 

Should any incresse of revenue be obtained from 
the operation of any arrangments of the nature 
above described, such increase shall be paid in 
conformity to the tenor of the preceding article to 
‘the gamindar of Birbhum, his heirs and guo- 
- gessors.” 


It gives in clear terms the Government 
full power to forfeit the tenure-of the 
defaulting Ghatwal snd to make it over to 
any person whom it may approve or other- 
wise to dispose of it in such manner ae it 
may think proper. It is thus evident that 
notwithstanding the hereditary character 
of the Ghatwali tenure, the Government, in 
case of breach of the condition to pay rent, 
is at liberty to forfeit the tenure and to 
take it away from the family of the default- 
ing Gheétwal. It must be as a matter of 


policysaf the State based on grounds of, 


expediency touching the administration of 
Police duties by the Ghatwals that this 
right of the Government was recognized by 
legislative enactment. 


= Å. 
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Let us next consider the position of the 
Ghatwal with regard to the non perform-e 
ance of the duties for the maintenance of 
the public peace and support of thg Police. 
There is no provision in the Regulation as 
to what. those duties exactly are oras to 
what would happen in case of breach of the 
duties. These mattérs are obviously left to 
be determined according to established 
usages. It appears that according to the 
established usages every Ghatwal on -his 
appointment has to execute a muchalka 


(agreement) in favour of the Government 


binding himself to perform the duties. 
specified therein and undertaking the liabi- 
lity to be dismissed from the Ghatwali in 
case he violates the terms of the agree- 
ment. In the present case it is admitted 
in the plaint that plaintiff No. 1 did execute 
such customary muchalka when he becamea 
Ghatwal. This muchalka is Ex. B and is 
dated September 7,1904. It will be enough 
for the present purpose to quote the follow- 
ing passages from this document: 

“Further I shall continue to comply with the 
orders, which will be issued by Government from 
time to time without any objection; and 1 shall 
make no delay in complying with the laws and 
ordere that will be passed on me The Ghatwali 
mahal is settled with me on the said juma on 
these aforesaid terms. If I violate the terms, I 
shall be dismissed from the Ghatwali and ahall 
pay a fine of Ra 1,000 .” 


For the reasons given by my learned 
brother, plaintiff No. 1 was guilty of breach 
of the terms of the muchaika and he was 
rightly dismissed for the breach. The 
question now is, whether on his dismissal, 
his son as his ‘next heir could, as a matter 


‘ofright, claim the Ghatwali and whether 


the Government was bound to recognize 


-him as Ghatwal. Tome,it seems that when 


for breach of the conditions on which he 
holds the tenure, the Ghatwal is dismissed 
from his office by the Government his 
tenure is forfeited and the Government has ` 
a right to make anew grant to any person 
whom it may consider fit. Lam supported 
in thisview by the observation of Viscount 
Sumner in Ashutovh Deo v. Bansidhar 
Shroff (3) in which their Lordships of the 
Judicial Committee had to deal with a 
similar Ghatwali tenure goVerned by the 
same Regulation XXIX of 1814, the 
precise question for investigation there being 
whether the Scnthal Parganas Rural Police 
Regulation 1V of 1910 had the effect of 
affecting the inalienability of such tenures. 
Viscount Sumner at p. 749* observes: 

» “TE the effect is that contended for, the tenure 
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would pags to a purchaser by the sale alone and 
wotld, in future, involve no further obligation on 
the holder, if so much, than payment of such 


Police salaries as might attach to it.” The Govern-. 


ment would ‘lose its power of forfeiting the tenure 
on failure of the holder to perform the conditions 
and of making a new grant to some more worthy 
Ghatwal.” 


Once a tenure is forfeited, the right of 
the Government tore settle it with any new 
Ghatwal whom it may consider fit comes 
in. Ordinarily the Government should, 
and the documentary evidence in this case 
shows it does consider and respect the 
hereditary claim of the next heir of the 
dismissed Ghatwal but he cannot force such 
Claim upon the Government. The argu- 
ment by analogy that the forfeiture amounts 
to civil death of the dismissed Ghatwal 
does not appear to me to be sound. Take 
the case of'an ordinary tenure, permanent 
and hereditary, which is held on. conditions, 
the breach whereof involves a forfeiture of 
the tenure. (an it be said that when'there 
is such breach on the part of the holder‘of 
the tenure for the time being, the forfeiture 
has the effect of letting-in the next heir 
to succeed? I think not. This principle 
of law, in my opinion, is equaily applicable 
or perhaps with greater force in the case 
«of a service tenure, though impressed with 

Bhereditary character. The claim of -appel+ 
"lant No. 2is based on the provisions of 
Regulation XXIX. of I8l4 (vide para. 14 of 
mthe plaint). Section 1 of that Regulafion,.as 
«already stated, lays down that the tenure 
~is hereditary and permanent subject to 
certain conditions. If those conditions are 
«violated, and as a result the tenureis forfeit- 
sd, it is liable under certain circumstances 
mio lose its hereditary character. I- have 
already shown that. in case of the breach 
af the condition to pay rent the Government 
185, under the provisions of s. 5, the right 
0 terminate the hereditary character of 
she tenure if necessary. 

If such is the result of a breach of the 
sondition to pay rent, I do not understand 
why in the case of a breach: of the other 
oondition to perform the- duties relat- 
ng to the maintenance of the public 

Deace and support of the Police a different 
esult would follow. Of course -in cone 
truing an old Regulation mixed. up with 
‘ustoms and usages the'reasoning employed 
“Or arriving ata certain result may not be 
iways logical, but in considering the 
articular question before us we should bear 
a mind that the Ghatwali is a service 
«onure of a peculiar natuge and the Gov- 
«noment has to’ see to the efficient 
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discharge of the Police duties appertaining 
to the office of the Ghatwal. No custom 
or usage has been pleaded, much less 
established, by which appellant No. 2 can 
claim to enforce his right of succession to 
the Ghatwali which has) been forfeited in 
consequence of the dismissal of his father 
from the office. The case of ordinary 
succession is quite different because in that 
case on the death of a Ghatwal his next 
heir by right of inheritance comes in unless 
be is found unfit for the office. I there- 
fore consider that appellant No. 2 dannot 
claim asa matter of right to be appointed 
Ghatwal in the place of his father. I should 
mention here that the evidence in this case 
shows that even on the death of a Ghatwal 
his next successor has to be appointed as 
Ghatwal by tha Commissioner. The muchalka 
(Ex. B) itself shows that appellant No. 1 was 
appointed by the order of the Commissioner. 
That order was not on the record and to 
be quite sure of it we sent for it. From it 
we find. that the appointment of appellant 
No. 1 was sanctioned by the Oommissioner 
of the Bhagalpur Division and the Sonthal 
Parganas on July 25, 1904. I may also 
refer to Mr. O'Malley's District Gazetteer of 
the Sonthal Parganas at p. 220 where the 
following passages occur : 

“The power of appointing and dismissing a 
Ghatwal is vested in the Oommissioner of the 
Bhagalpur Division. Ordinarily the next heir ofa 
deceased- Ghatwal is appointed to succeed him, 


provided he is fit to perform the duties attendant 
on the office.” 


The position that the Ghatwal has to be 
kakak a the appointing authority being 
. obviously the Government, is recognized in 
the plaint itself. Paragraph 14 of the 
plaint states that “tho plaintiff second party 
was by right entitled to be appointed 
Ghatwal of Kuojora in place of plaintiff 
firat party.” Again in para. 19, cl 4 of 
the plaint plaintiffs pray for a declaration 
that “the plaintiff second party as nis des- 
cendant wasin law entitled to and eligible 
for the appointment of Ghatwal in his 
place.” Tnis disposes of the argument 
advanced by Sir Sultan Ahmad on behalf 
of the appellant to the effect that no 
appointment to the office of Ghatwal is 
necessary andthe next heir automatically 
comes in to fll up the vacancy. This argu- 
ment was based on.the following passage in 
the judgment of their Lordships of the 
Judicial Committee in Satya Narain Singh 
vs Satya Niranjan Chakravartt (2) at 
p. 208*': j 
~ “Neither by the terms of the grant npr by the 
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general law applying to such Ghatwali tenures is 
an actual appointment of thenext heir to be Ghat- 
wal in the room of his predecessor requisite " 

In that case the tenure under considera- 
tion was of a different kind not governed 
by the Regulation XXIX of 1814 and the 
facts also were quite different. 

The case of appellant No. 2, however, may 
be disposed of on another ground and on 
that ground alone. It is conceded that the 

uestion of his fitness for the office of 

hatwalis to be decided by the Guvernment. 
In this case the Commissioner did consider 
the qftiestion of his fitness and found him 
undesirable, and the matter was carried to 
the Governor-in-Council It cannot be said 
that the executive authorities did not at 
al] consider his claim or that they acted 
arbitrarily. The Oivil Court is not there- 
fore competent to guestion “the propriety 
of their decision. Accordingly appellant 
No. 2 is not entitled to any relief. There 
is another difficalty in his way. Even assum- 
ing that we could hold that he should 
have been appointed to the office of 
Ghatwal and that the appointment of res- 
pondent No. 1 was bad, we cannot do 
anything beyond giving a mere declaration 
to that effect. We cannot force the execu- 
tive authorities to remove the one and appoint 
the other instead. A mere declaration there- 
fore would be infructaous if the executive 


authorities, for reasons of their own, 
ultimately choose not to act upon that 
declaration. Such declaration the Oourt 


shotld not grant. As regards possession 
of the tenure, it cannot- be given apart 
from the office because the one goes with 
the other. z  % 


D. l Appeal dismissed. 
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The Oourt will allow, even in second appeal, a 
question of law to be raised for the fiist time if, it 
can do go without any unfairness to the opponents, 
and ıf the question ot law is such that it does 
not necessitate the taking of further evydence. 

In order to determine whethe: a particular issue 
or matter -is res judwata, the Court can only look at 
the pleadings, the judgment and the decres. It is, 
of course, not necesyary that before a matter car 
be said to be res judicata, it should form the 
subject-matter of a definite issue. Ifthe Court 
can gather from the materials before it, namely, the 
pleadings, the Judgment and the decree, that that 
Inatter was directly and substantially in issue and 
formed the basis ofthe judgment arrived atin the 
earlier suit, either expressly or by meczes3ary im- 
plication, then the principle of res judicata would 
apply. lt is difficult to lay down a hard and fast 

e as to what matters can be said to be arming 
directly and substantially. |The Court can only 
look at the manner in which that particular matter 
is dealt with by the parties themselves, having re- 
gard to the course of the litigation, and the conduct 
of the parties, and the manner in which the Oourt 
itself has dealt withit. Where it is impossible to 
show for want of proper materials as to whether an 
issue was raised and heaid and finally disposed of, 
or whether it formed the basis of the deciee, then, 
of course, the party putting forward the contention 
based on the principle of res judicata must fail, the 
burden obviously being upon him, : 

If there 18 a suit for rent and the question of title 
is raised, not duectly but incidentally, then, any 
decision on the question of title cannot operate as 
res judicata in a subsequent suit between the par 
ties based upon title between them. But if a ques 
tion of title was raised and had a direct beaiing 
upon the decision of the Court, then a eubsequent 
suit based on title between the same parties woulda 
be barred by res judicata even though the earlier 
suit was one for rent. i ; 

Estoppel is always a mixed question of ‘law ano 
fact. 


A. from the-orders against the decision of% 


the Assisiant Judge, Belgaum, in Appeals 
Nos. 161 and 162 of 1934. 


“Messrs. G. N: Thakor and H. B. Gumaste, 
for the Appellants. ` 


Messrs. A. G. Desai and B. N. Lokur, -fom 
Respondent No. 1. 


Judgment.— Lagammanna and Satapps 
were brothers and members of a join 
family, Lagammanna died before Satappi 
and, according to the plaintiffs’ case, he 
left his widow Girava, and a daughter b: 
Girava, called Yellava, surviving him- a» 
his heirs and legal rgpresentalives. | 
the year 1:88, Lagammanna mortgage 
survey No. 273 to the predecessors-in-tith 
of deiendants Nos. 1 to 10, by Ex. 94. I» 
the year 1889, by Ex. 93, he mortgagee 
to the same parties survey Nos. 203 ane 
624. In 1905, the mortgagee purchaser 
the mortgagor's equity of redemption frop 
Satappa who, according to him, ha 
succeeded to thg property by survivorshiy 
ashe and Lagammanna, up to the latter 
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- death, had continued to be joint. Shortly 
“after the mortgage of 1889 a kabultyat 
was passed by Satappa alone in respect 
of the mortgaged lands in favour of the 
mortgagees. In 1896 the mortgagees 
brought a suit for rent on this kabultyat. 
A written -statement was putin on behalf 
of both Lagammanna and Satappa and 
adecree for the amount of the rent 
claimed by the plaintiff in that suit was 
passed against the brothers. In 1919 
the plaintiff purported to purchase the 
equity of redemption in respect of the 
mortgaged lands from Yellava, the daugh- 
ter of Lagammanna, and he brought a suit 
for redemption, which has given,rise to the 
present appeals. There are two separate 
appeals, Appeal No. 11 relates to Ex, 93 
and appeal No.12 to Hx. 94. The parties 
are the same, 
arises for determination in these appeals 
is the same. The plaintiffs’ case in the 
trial Court was that there was a separation 
in interest, by metes and bounds, between 
Lagammanna and Satappa, On the death 
of Lagammanna, his widow succeeded, and 
on her death, the daughter took the pro- 
perty by inheritance and she was, therefore, 
fully competent to transfer the equity of 
redemption to the plaintifs and she did 
eo. The suit,of course, was against the 
mortgagees and they were the principal 
contesting parties, though it seems that 
the tenants in occupation of the land 
were made parties, as also Yellava, 

_ The defendants raised various conten: 
tions. They contended inier alia that 
Yellava was not the legitimate daughtef 
of Lagammanna; that Lagammanna and 
Satappa continued to be joint up to the 
death of the former; that Satappa took 
the property by survivorship; that the 
defendants purchased the equity of redemp- 
tion from Satappa and had, therefore, 
become owners of the suit land and in 
fact had been dealing with the stit land 
as owner; that the plaintifs’ purchase of the 
equity of redemption from Yellava was a 
sham transaction, and in any event, having 
regard tothe fact that Yellava was not 
the daughter of Lagammanna, no title 
passed to the plaintiffs. The trial Court 
negatived all the contentions of the defen- 
dante, but held that Yellava was not the 
legitimate daughter of Lagammannoa, In 
appeal, however, the Appellate Court held 
that Yellava was the legitimate daughter 
of Lagammanna, The Appellate Oourt 
agreed with the cconcbusions reached by 
the trial Oourt on all the remaining 
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issues, and passed a decree in favour of 
the respondents. 

In these appeals, as regards the appel- 
lants, there are no merits, It has been 
held, as a matter of fact, by the Appellate 
Court that for a long time Satappa and 
the mortgagees were colluding with each 
other and that Satappa was helping them 
in order to establish their title as owners 
of the land, and that the whole attempt of 
these people wastomake it appear that 
there was no partition between the bro- 
thers and that the property went by sur- 
vivorship to Satappa, and therefore, the 
defendants became the owners. It was 
also held by the Appellate Oourt that 
acting in collusion with each other various 
documents were passed by Satappa to 
support the case of the appellants made 
in the Courts below. The Appellate Court 
on a consideration of the matters before 
it, came definitely to the conclusion, having 
regard tosome of the documents passed 
by Satappa himself or in which Satappa 
was concerned, that there was a partition 
between Satappa and Lagammanna some 
time prior to Lagammanns 8 death and 
prior to the mortgages, und, therefors, 
on Lagammanna’s death and on the 
death. of bis widow, the property 
went to Yellava and she was com- 
petent to alienate ib to the plaintiffs. 
It is from this decision that the present 
appeals are taken. The main qaestion 
which is argued on behalf of the appellants 
is that. the Courts below ought to have 
held that the question of partition between 
Lagammanna and Satappa was barred by 
res judicata, and the appellants relied upon 
the proceedings in the rent suit of 1896, 
to which Lhave referred. It is conceded 
by the learned Oounsel on behalf of the 
appellants that this plea, as also the other 
plea of ‘estoppel, which he has raised, 
were not taken in any of the Ovurts 
below and that he was raising the same 
for the first time in this Oourt. But ne 
argued that it being a question of law, 
—at any rate the question of res qudicuta 
being a question of law—it was open to 
him to take it,ifthere were materials on 
which he could base his contentions. 
To that, it was answered that the appel- 
lants should not be allowed to raise the 
question for the first time in these aepeals 
which, although in form are first appeais 
from orders made by the lower Appellate 
Court, in substance, they mean, or, are 1n 
the same position as second appSais. | 

Now, the principles on which a question 
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of law may be allowed to be raised for the 
first time are well settled andit is estab- 
lished by authorities, which cannot now 
be disputed, that the Court will allow, 
even in second appeal, a question of law 
to be raised, if it can do so without any 
unfairness to the opponents, and it has 
been held that if a question of law is such 
that it does not necessitate the taking of 
further evidence, the High Court will allow 
it to be raised for the firat time in second 
appeal. After carefully considering the 
arguments before me, am satisfied that 
to allow the appellants to raise the question 
now would be unfair to their opponents. 
Bat apart from this, in my opinion, there is 
no substance in the contentions. The 
plaint in the rent suit is not before me, 
butas is the practice in the mofusstl, it is 
set out in the decree which is an exhibit. 
Now, before a matter can be said to 
operate as res judicata, 16 is necessary, 
inter alia, to establish thatthe matter was 
directly and substantially in issue in the 
earlier suit, and further, that the matter 
which isrelied upon as being directly 
and substantially in issue was heard and 
finally disposed of by the Oourtin the 
earlier suit. In order to determine whether 
8 particular issue or matter is res judicata, 
the Court can only look at the pleadings, 
the judgment and the decree. In this case, 
there is no judgment before me. Admitted- 
ly, there ıs nothing to show what issues 
were raised. It is, of course, not necessary 
that before a matter can be said to be 
res juaicata, it should form the subject- 
matter of a definite issue. If the Oourt 


can gather from the materials before its 


namely, the pleadings, the judgment and 
the decree, that that matter was directly 
and substantially in issue and formed the 
basis of the judgment arrived at in the 
earlier suit, either expressly or by necessary 
implication, then the principle of res 
judicata would apply. It is necessary, 
therefore, to look at the pleadings between 
the parties. New, the plaint in this case, 
which I gather from the. decree, is in 
these terms. After setting out the mort- 
gaged properties in detail and referring to 
tte mortgage, the plaintiffs alleged as 
follows : 

“Defenflants Nos. 1 and 2 agreed to take these lands 
on regt for the annual rent of Rs. 191-40 ss long 
as the piamtiff was willing to continue and defen- 


No. 1 gave a rent note in writing and duly 
registered on January 20, 1869.” 


In para. 2the fact that no amount was 
recaiyed is*mentioned. Paragraph 3 is in 
these terms: “Defendant No. 2 isthe un- 
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divided full brother cf defendant No, 1", - 
The decree is that the defendants should 
pay to the plaintiffs Rs. 1,912-8-0. By their 
written statement, the defendant’ denied 
that any amount was due and pleaded that 
the object of the plaintifs in bringing the 
suit was to appropiate to themselves their 
lands. The defendants further pleaded-that 
the rent was paid and that nothing was 
due and that the:suit was vexatious, It 
is clear, however, that the allegation that 
the defendants were undivided brothers was 
not expressly denied, and by rules of plead- 
ings it is clear that an allegation of fact 
made inthe plaint which is not denied by 
the written statement must be deemed to 
have been admitted by the defendant. So 
that, there’ is no doubt that this is an 
admission—and an important admission— 
made by the defendants, which the defen- 
dants inthis case were entitled to use as an 
admission against the plaintiffs in any event. 
But, an admission is one thing and the prin- 
ciple of res judicata is another thing. The 
question is whether the issue as to the bro- 
thers being undivided or separate came up 
before the Court, or was raised before the 
Court, directly and substantially. In my 
opinion it 18 difficuli to accept the contention. 
of the appellants thatthe matter as,to the 
status of the defendants as between them- 
selves was a matter which arose directly 
and substantially. It is difficult to lay 
down a hard and fast tule us to what 
matters can be-said to be arising directly 
and substantially. The Court can only look 
at the manner in which that particular 
rhatter is dealt with by the parties theme 
selves, having regard to thecourse of the 
litigation, and the conduct of the parties, 
and the manner in which the Oourt itself 
bas dealt with it. Now, there is nothing 
to show that any issue asto the brothers 
being joint or separate was raised, nor, is 
there anything to show that the Oourt, when 
it made ‘the decree, based its decision on 
the fact that defendant No. 2 was joint 
with defendant No.1. Apart from that, it 
was not necessary for the Court to do 80. 
The plaint itself shows that the principal 
question in the suit was, whether the de- 
fendants had agreed to be the tenants of 
the plaintiff. Ifthat agreement was found 
in favour otthe plaintifis, then the question 
whether the defendants tnter se were joint 
or separate could hardly arise and would 
never arise. Assuming, however, that the 
issue arose directly and substantially ln the- 
suit, the other condition that it was heard 
and decided isclearly wanting in this case, 
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No mattercan be said to operate as res 
judicata unless there is a final judicial 
pronouncement upon it. In this case, there 
is nothing to show that the issue was heard 
and finflly decided. -It appears from the 
record that the plaintiffs in the rent suit 
were aware that both the brothers were 
cultivating the land as tenants and Lagam- 
manna himself admitted the tenancy. If the 
question as to res judtcata had been raised 
in the Courts below, the respondents could 
have referred to the jrdgment and the 
record of the rent suit to show that Lagam- 
manna admitted the tenancy. Where it is 
impossible to show for want of proper 
materials as to whether an issue was raised 
and heard and finally disposed pf, or whee 
ther it formed the basis of the decree, then, 
of course, the party putting forward the 
contention based on the principle of res 
judicata must fail, the burden obviously 
being upon him and that seems to me to 
be the position in this case. In these cir- 
cumstances, therefore, the contention must 
be rejected. 
ft is also argued on behalf of the respon- 
dent that this was a rent suit and there 
was no prayer for possession of the pro- 
perty and that the present suit was based 
upon the title of Lagammanna, and that 
being so, any decision arrived at on the 
question of title in the rent suit cannot 
operate as res judicata in the present suit, 
which is based upon title and which is one 
for possession. Here, again, the principles 
are well settled. Ifthere isa suit for rent 
and the question of title is raised, not 
directly but incidentally, then, any decision 
on the question of title cannot operate 4s 
res judicata ina subsequent suit between 
the parties based upon title between them. 
But if a question of title was raised and 
had adirect bearing upon the decision of 
the Court, then itis difficult to see, even 
though the earlier suit was one for rent, 
how a subsequent suit based on title be- 
tween the Bame parties would not*be barred 
by res judicata, Butin tnis case, I have 
no doubt that the question of title never 
arose in the rent suit, and in the circum- 
stances of the case, could never arise, hav- 
ing regard to the plaintiffs’ own case. The 
second contention, as to estoppel, can, of 
course, not be allowed.in.this appeal. Estop- 
pel is alwaysa mixed -question of fact and 
law, and the principles to which I have 
referred would clearly come in the way of 
the appellants in trying to establish that 
the plaintiff must be deemed to have been 
estopped from putting forward the title 
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of Lagammanna in thjs case. Apart from 
that, it is. difficult to see where the question 
of estoppel comes. It was the case of 
Lagammanna himself, and it was the case 
of plaintiff himself, in the rent suit, that 
Lagammanna was his tenant. The plaintiffs 
in the present case now say that Lagam- 
manna was the owner andif Lagammanna 
had at some time admitted himself to be the 
tenant of the plaintiff, it can hardly affect his 
title as owner, he having himself mortgaged 
the land. I,must, therefore, reject that con- 
tention algo. In the result, the appeals fail 
and must be dismissed with costs. 


B. Appeals dismissed. 
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Mr. Doctor, for Respondent No. 1. 

Roberts, C. J—In this appeusl one 
Musaffer, who had become plaintiff in the 
year 1928 in a sujt filed for dissolution of 
partnership between three brothers, him- 
self, Mohamed Abubacker and Nagoor 
Pitchay, died shortly aftér becoming plain- 
tiff in the suit. A decree was passed for 
Rs. 2,26,451-13-2 and the partnership pro- 
perty was ordered to be sold, one-third to 
go to the plaintiff’sheirs. In the meantime 
the two brothers, Mohamed Ahubacker and 
Nagoor Pitchay, were adjudicated insolvent 
by the High Court in Rangoon in 1928, 
and the heirs of Musaffer proved their 
claim in the insolvency. A dividend was 
declared and in anticipation of the divi- 
dend the decree-holders, Musaffer's heirs, 
asked for an order directing the Official 
Assignee to deposit the money due to them 
into Court. Accordingly, the money was 
paid into Court and on January 11, it was 
taken out by the first respondent who at 


the same time entered into a certain secu-' 


rity bond which,as has been explained twice 
in previous proceedings, was only for the 
benefit cf Musaffer’s heirs. Mr. Anklesaria, 
whose Clients are the appellants, a firm 
of Chettyara who had obtained two decrees 
ageinst Musaffer and his heirs in 1928 and 
brought a petition in execution proceed- 
ings which was dismissed by Dunkley, J. 
now says that his clients are entitled to 
stand inthe shoes of Musaffer’s heirs and 
be wants this Court to say that they are 
entitled to rank for distribution rateably 
with the first respondents to whom the 
sum of over Rs. 20,000 has already been 
paid out. As I say, however, it has been 
pointed out that the security bond was 
entered into solely for the benefit of Musaf- 
fer's heirs and Mr. Anklesaria’s clients are 
merely creditors and cannot stand in their 
shoes in the sense which he suggests. 

The appellants further endeavcur to rely 
upan the provisions of O. XXI, r. 52; 
but this order deals with the position 
where property is in the custody of the 
Court and saya how it shall be attached. 
In the circumstances,of this case, no divi- 
dend was declared until January 10, 1933, 
and there was nothing in the Official As- 
signee’s hands to which the judgment- 
debtor of the appellants was entitled prior 
to that date. There was no application for 
exeoution proceedings here, but it appears 
that there was a prohibitory order of the 
Subordinate Court of Madura which reached 
the Official Assignee on January 6, 1933. 
Now; the Official Assignee should no -doubt 
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have said in the proceedings which im" 
mediately followed that be had had notices 
of the debt in Madura and had had this 
prohibitory order served upon him; but he 
said nothing about it and the money was © 
paid out to the first respondents in entire 
disregard of the prohibitory order which 
had come frcm Madfira. The proper course 
for the appellants in my opinion would . 
have been to have transferred their decree 
and to have got the High Court in Rangoon 
to issue a prohibitory order; but they were 
too late in doing this and, as has been 
held by my learned brother Leach in 
S. P. Dayabhoy & Sons v. Fatima Bibi (1), 
what has now been done cannot be in- 
terferred with The money has been paid 
out to the first respondents and this Court 
hes no jurisdiction, either in insolvency 
proceedings or in proceedings originating 
on the Original Side, to interfere with the 
payment of the money out to the first 
respondents, 

We have further had cited to us the case 
in Kwat Tong Kee v. Lim Chaung Ghee (2), 
but, in our opinion, that case has no ap- 
plication. In the case we are now con- 
sidering, there was no attachment, but in 
the case cited above, there were two 
attachments, namely by the Oourt of Small 
Causes and also by the High Court in 
Rangoon, and both were attachment within 
the same jurisdiction. Accordingly, agree- 
ing with the view taken by Dunkley, J. of 
the petition, we taink this appeal should 
be dismissed with costs five gold mohurs. 

Leach, J.—I agree. 

Appeal dismissed. 


D. 
*(1) 13 R 722; 160 Ind. Oae, 957; A I R 1936 Rang. 77; 
8 R Ran 3 


443, 
ta 8 a 131; 110 Ind. Oas. 744; A IR 1928 Rang. 
7. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 151 of 1936 
° June 16, 1937 
DALIP SINGH AND SKBYP, Jd. 
Sardar Sahib Sardar KHAZAN SINGH— 
APPRLLANT 
versus °? 
RALLA RAM ANDANOTHER-—DRORREB- HOLDERS 
-—R ESPON DENTS 
Specific Relief Act (I of 1877), 8. 55—Acquisition 
of easement in respect of window by plaintif and 
decree granting mandatory injunction against de- 
Jendant-—Hzeoution of decree sought on ground of 
infringement of its terma—Defendant, if can plead 
that subject-matter forming ground of mandatory 
tnjunction no longes extste—Held on facte that 
location and sche path of window were sochanged 
hat old easement could not continue. 
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It is always open in a decree ting an injunc- 
tion against a certain person when execution was 
taken out of that decree on the und that that 
person has infringed the terms of the decree, to 
take as his defence that the subject-matter which 
formed the *grounds for the mandatory injunction 
no longer existed and, therefore, that it was im- 
poneille for him to infringe the terms of any 

ecres. 


o 

The plaintiff had acquired 4 right of easement in 
respect of certain window and had obtained a man- 
-datory injunction restraining the defendant from 
interfering with the enjoyment of such easement. 

e window in respect of which an easement was 
‘acquired was 4 feet long 2 feet wide and was situat- 
ed at a height of 10 or 1] feet from the ground. 

he house was subsequently re-built and the 
dimensions and position of the window was changed, 
it was then a Pee long 24 feet broad and was 
Bituated ata height of 16 feet from the ground. 
Plaintiff subsequently sought to execute the decres 
‘granting mandatory injunction on the ground that 

terms were infringed by the defendant : 

Held, that both the location and the dimensions 
of the window had been altered in such a fashion 
that it was impossible to gay or hold that the old 
basement pertaining to the old window continued 
for the benefit of the new window. Bat Hari 
v. Trikamlal (1), relied on, Ralla Ram v. 
Singh, 173 Ind. Oas. 57, reversed. ; 
_ L. P. A. from an order of Mr. Justice 
Jai Lal, dated July 11, 
88 173 Ind, Cas. 57. = 

Mr. Charn Singh, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

Dalip Singh, J—In 1905 one QGokal 
Shah and one Khushal Shah obtained a 
mandatory injunction against one Khazan 
Singh to the effect that they had acquired 
cértain easements with respect to various 
parnalas, roshandan and windows existing 
in their respective houses and that there- 
fore Khazan Singh could not build on his 
open site in such a fashion as to prejudice 


nga 
K n 


the rights of easements which had been” 


acquired by Khushal Shah and Gokal 
Shah. The decree went on to state in 
what way Khazan Singh could build on 
his open site without infringing the vari- 
ous prescriptive rights enjoyed by Khushal 
Shah and Gokal Shah. Khushal Shah died 
and was succeeded by his son Ralla Ram. 
Ralla Ram purchased the house of Gokal 
eShah. He thus stood inthe shoes both of 
Khushal Shah and Gokal Shah. In 1931 
Ralla Ram brought the present applica- 
Mtions for executien of the decree passed in 
1905 alleging that Khazan Singh had 
Mbuilt on his site in a manner which he was 
maot allowed to do by the terms of the 
decree in 1905 and had thereby interfered 
with the prescriptive right enjoyed by the 
louses of Khushal Shah and Gokal Shah 
io both of whom Ralla Ram himself was 
‘he successor. 


H 


KRAZAN SINGH v. RALLARAM (LAH) ` 


1336, reported ` 


J Various defences were taken. 
«nd various pleas urged® which ow no 


w 
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longer concern us. The trial Court held 
that the easements in both houses had 
been extinguished by change in the loca- 
tion of the ventilators, windows and par- 
nalas, also that the applications were 
barred by time and hence dismissed both 
the applications. On appeal the learned 
District -Jadge held that the easement had 
been extinguished by changein location 
and dimension of the windows and there- 
fore qua the window the question of limi- 
tation was immaterial. As regards the 


-parnalas, however, he held that the appli- 


oations were within tims. He proéeeded, 
however to dismiss the appeals in both the 
applications. a | 
“So far as the application qua Gokal 
Shah’s house was concerned, the matter 
went no further, but so far as the applica- 
tion qua Khtshal Shah's house was con- 
cerned, a second appeal was lodged in this 
Cours. The learned Judge sittiag in Single 
Bench who heard this appeal came tothe 
conclusion that the .findings of the Ooarts 
below were findings of fact and could not 
be disturbed, but that as a decres had been 
passsed ‘prescribing the terms on which 
Khagan Singh could buildon his open site, 
all that the executing Court could now do 
was to fix its mindon the conditions as 
they existed in 1905 without regard to the 
question whether those conditions now 
existed or not and proceed to determine 
whether the present building infringed any 
prescriptive rights, had the window and the 
parralas existed now as they existed in 
1905. He therefore accepted the appeal 
and remanded the case for disposal back 
to the trial Court. From this decision a 
Letters Patent Appeal has been taken in 
this Court and we have heard the argu- 
ments of the learned Oounsel for the appel- 
lant and of the respondent. The facts are 
a little difficult to ascertain from the judg- 
ment of the trial Court or the District 
Court, because thé Oourts were dealing 
with the two houses of Khushal Shah 
and Gokal Shah together but it has been 
now conceded before us by the learned 
Counsel on both sides and by the represen- 
tatives of the parties who are present that 
so far as Khushal Shah's house is concerned, 
there was init in 1905 one window in the 
gecond storey and one parnala in the roof 
of the second storey. We are, therefore, 
only concerned with these two matiprgin 
this Letters Patent Appeal. 

So far as the judgment of the learged 
Judge of this Court is concerned, it appears 
to me that it is always open im a decree 
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granting an injunction against a certain 
person when execution was taken ont of 
that decree on the ground that that person 
has infringed the terms of the decree, to 
take as his defence that the subject- 
matter which formed the grounds for the 
mandatory Injunction no longer existed 
and therefore that it was impossible for 
him toinfringe the terms of any decree. 
In the particular case before us, the ques- 
tion is whether the window and the 
parnala are so changed by reason of 
re-building or re-placing of them that the 
old easement which formed the subject 
of the mandatory injunction no longer 
exists. The question therefore is essenti- 
ally one of fact. Now the facts as ascer- 
tained in this Oourt are that the window 
originally was of the following dimensions: 
4 feet length and 2 feet width. It was 
situated ata height of 10 or 11 feet from 
the ground. The present window is of the 
following dimensions: 44 feet length by 
24 feet breadth and is situate at a height 
of 16 fest from the ground. It seems to 
me that both the location and the dimen- 
sions of the window have been altered in 
such a fashion that itis impossible to say 
or hold that the old easement pertaining 
to the old windew continues for the bene- 
fit of the new window. If authority were 
needed for this proposition, it can be found 
in Bai Hariganga v. Trikamlal (1), where 
the matter is discussed in the judgments of 
both the learned Judges who delivered 
judgment in that case. 

So far, however, asthe parnala is con- 
cerned, the old parnala was in the second 
storey and was situate at the height of 
22 feet from the ground. The present 
parnala is also situate in the second storey 
and the height of the storey is now 26 feet 
from the ground. Of course it is impos- 
sible to lay down any general rule as to 
what difference of height in a parnala 
should be reckoned as substantially 
increasing the burden of the servient, 
tenement and thereby either extinguishing 
the easement oi furnishing ground for a 
counter-injuneiion against the dominant 
tenant, but in the circumstances of this 
particular case, I cannot see that the 
raising of the height by 4 feet can possibly 
be held to have so materially increased the 
burden on the servient tenement as to 
extinguish the easement. 

Se sar asthe parnala in the first storey 
of the present building is‘ concerned, there 
cane be no question as it has been admitted 

(1) 86 B 374; 4 Bom. L R 34, 
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before us by both parties that no: such 
arnala existed at all in 1905. There can 
a tharefore no question of any easement 
with respect to it nor of any infringement 
of the decree which was passed in 1905.1 
would therefore accept this appeal and 
hold that the -plaintifs application qua 
the window is ng longer good in the case 
of Khushal Shah's old house now repre- 
sented by Ralla Ram's new house. 
regards the parnala, if that parnala, has 
been blocked as held’by-the Courts below, 
which has not ‘been contested before us, by 
the building of the wall called D L by 
the learned District Judge, then the execu: 
tion application is good qua the parnala 
and it will be fer the-trial Oourt to.deter- 
mine with reference to these facts whether 
that wall should be demolished or whe- 
ther the respondent Khazan Singh should 
provide some means for taking the water 
of this parnala on to his own house or 
land -and disposing of it as before. The 
parties will-bear their own costs through- 
out so far as the application qua Khushal 
Shah's old house, now Ralla Ram's new 
house, is concerned. The order of costs qua 
Gokal Shah's house is of course not dis- 
tarbed. - 

Skemp, J.—I agree. 


B. Appeal allowed. 


a 
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CALCUTTA HIGH COURT 
Application for contempt 
June 1, 1937 
AMBER ALI, J. 

In the matier of 
ALL INDIA SUGAR MILLS, LTp. 
—PLAINTIFE 


versus 
Sardar SUNDER SINGH—Degrenpant 

Oontempt—-Order of Court restraining party from 
proceeding with certain proceedings tn other Province 
— Party, if can disobey on advice or thinking ihat 
such order is wrong in law—~Jurisdiction—Prohtht- 
tory order of one High Court—Breach committed in 
jurisdiction of other High Oourt—Former High 
Court, f has jurisdiction to commit person for con- 
tempt. 

here a party toa suit is agrved with a prohi- 
bitory order restraining him from proceeding with 
certain proceedings in other province with respect to 
the subject-matter of the suit, the party prohibited 
is not justified in disobeying the order merely be- 
pak he, is advised or thinks that the order is wrong 
in law. 

Where certain prohibitory order is passed against 
certain person by one High Oourt restraining him 
from proceeding with certain proceedings within 
the jurisdiction of High Court and such-per- 
gon commits breach of the order in the jurisdiction 
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of such other High Oourt, the former High Oourt 
has jurisdiction to commit such person for contempt. 
Chadan Mall Karnani v Sardari Lal Thapar (1), 


followed, H. D. Rajah v.C. H. Witherington (2), dis- 
tinguished. - 


App. for contempt arising in Buit No 345 
of 1937, dated May 11, 1937. 

Messrs. J. A. Clough and A. K. Bhatta- 
charjee, for the Plaintiff. 
< Messrs. P. C. Ghose and A. C. Mitra, for 
the Defendant. 


Order.—This is a second application to 
commit for contempt in respect of a pro- 
hibitory order made by me on March 5 
of this year. The dates are material. The 
interim order was made on March 5, 1937, 
and it restrained so far as itis material, the 
defendant to the suit, Sardar Sunder Singh, 
from proceeding with certain’criminal pro- 
ceedings ın the Punjab in respect of the 
subject-matter of the suit, i e. the proceed- 
ings pursuant to a complaint against the 
Directors of the plaintiff company for cheat- 
ing. On March 12, the interim order was 
served by registered post under directions 
Contained in the original order. It was ad- 
mittedly received by the respondent (that 
admission was made on a previous applica- 
tiom) on March 14. On March 12, 1937, there 
was a hearing of the criminal proceedings. 
The facts are deposed on behalf of the ap- 
plicant in an affidavit dated March 19, 1937. 
It is apparent that the making of the interim 
order was known to the ‘Court ‘and to the 
respondent who elected to proceed: 

The second hearing was on” March '30; 
the facts in connection with this are deposed 
to on behalf of the applicants in an affidavit 
sworn on April 10, 1937, by one Mobun Lal 
_ Mukherjee. According to this testimony, a 

certified copy of the interim order was 
handed up to the Magistrate, the contents 
were explained to the complainant, and the 
complainant again ele:ted to proceed. 

On April 27, 1937, there was a further 
hearing at a place called Bias. and an 
order was made (Ex. A tothe present peti- 
tion). Jt reads : ° 

“I have again told the complainant that if he 
wants to ae this case filed for the present or not, 
He says that after having 1ead the notice of the. 


Oalcutta High Court he would still proceed with the 
case and not yithdraw from the prosecution of the 


And the proceedings continued. On May 
11, the order was made absolute and on that 
day L requested Counsel for the defendant 
to give an undertaking not to proceed, but 
on instructions he declined to do so, This 
application was taken out on May 15, 1937. 
On Muy 17, notice of. this application was 
personally served, and'the order of March 5, 


N 
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was personally served. On May 17 (the 
same day) according tothe evidence of the 
respondent in para. 7 of his affidavit, he ap- 
plied foran adjournment of the proceedings, 
and they were adjourned until June 18. A 
copy of the order, possibly a certified copy, was 
handed apto me. It is not an affidavit, but, 
if [not] here, I shall refer to it again. A copy 
also, obviously not certified, of the applica- 
tion was alao handed up which explains the 
nature of the order made by the learned 
Magistrate on May 17, the learned Mag's- 
trate pointing out that no facts were stated, 
the order of the Oalcutta Court has not 
been produced and was not quoted in the 
petition. 

The first hearing of this application was 
on Masy 24 and ander somewhat pecu- 
liar circumstances which will appear 
from the. note taken of a statement of a 
certain representative of the defendant, I 
adjourned the matter. In any event an affi- 
davit has now been filed by Sardar Sunder 
Singh, and the defence made is, first of all, 
that he was advised-by his lawyers that the 
order was not effective, and need not be 
obeyed, and secondly, that on April 27,:he 
did in fact apply foradjournment, and the 
learned Magistrate would not grant it, but 
asked him to withdraw finally from the pro- 
ceedings. That I do not believe that there 
was any ‘application for adjournment on 
April 27, by Sardar Sunder Singh. 

Some little difficulty arises from the fact 
that the order of that day speaks of “filing 
the case” and “withdrawal from the prose- ` 
cution.” So far as I understand (and J ac- 
cept Oounsel's statement that ‘filing’ in this 
connection means something more than ad- 
journment, but considerably less than dis- 
missal), it means putting away, taking it off 
the file of the current and pending pro- 
ceedings; itis put-aside until again restored 
by some application of the plaintiff, I think 
that at that time (the 27th) no distinction 
was made bel ween ‘adjournment’ and ‘filing.’ 
The fact is that on April 27, the .applicant 
was not prepared to have the matter ad- 
journed. The fact also is that when an ap- 
plication for adjournment is made, the 
Magistrate did grant such application. 

“With regard to the defences, in my cpin- 
ion, tLe-fact that the respondent acted upon 
the advise (and I shall for this purpose 
assume he did) is nota defence. He {akes 
the risk. It may affect the questicn of 
punishment but not of liability.” I can find 
no authority for the proposition that þe- 
cause the defendant is advised dr thinks 
that the order is wrong in lgw and that he 
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is justified in disobeying it. The second 
defence is that there is no personal service 
ofthe order. in my opinion, ın the circum- 
stances I have stated, the respondeut having 
been served with the order, and being 


- aware of the order, the fact that there has 
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been no personal service in the manner pro- 
vided by the Code is no defence. It would 
be better, however, to avoid these pleas, the 
personal service order should be effected as 
goon as possible. I donot think the delay 
in this case affords the respondent any jus- 
tification. l 

The last point is jurisdiction. The offence 
was committed in the Punjab. Mr. Olough, 
Oounsel for the applicant, relies on the de- 
cision of McNair, J.in Chandan Mall Kar- 
nani v. Sardari Lal Thapar (1), at p. 3494, 
in which case au order was made tor the 
committal of a person who committed con- 
tempt of this Court in the Punjab. In that 
case the contempt was in breach of an under- 
taking given to this Court, but I see no 
logical distinction, and the only question 
is whether I should differ from tnat decision. 
Mr. Ghose relied upun the authority in H. 
D. Rajah v. C.H. Witherington (2), that 
autbority, however, though the view is to be 
inferred that jurisdistion follows the place 
of the committal of the offence, is not a direct 
authority on the point, the point raised 
being the question of jurisdiction where the 
respondent was living or situate outside the 
jurisdiction. . With regard to McNair, J.B 
decision, I do not find ıt categorically stated 
that this Court has jurisdiction where the 
offence is committed in another province, 
but the order was issued, and Mr. Olough 
is entitled, therefore, to rely upon the deci- 
sion. Itis a decision from which I do not 
propose to differ until and unless I have the 
guidance of the Court on appeal. 

The question remains as to the order to 
be made. I propose to make an order in 
the form indicated by McNair, J. It is 
not to be executed, if the respondent,” Sar- 
dar Sunder Singh, within a fortnight satis- 
fies this OGourt that he has applied to the 
learned Magistrate with acopy of this order 
which, for the adjournment or for the filing 
of the proceedings in the alternative, pend- 
ing the hearing of the civil suit, aad on the 
Oounge! for the respondent undertaking not 
totake any steps in these proceedings 
other than making the application I have 


(1) I L Ry (37) 1 Oal. 345; 400 W N 1285. 

& 57 M 831; 149 Ind. Oas. 238; A I R 1931 Mad. 
423: (1934) Or Cas, 765,35 Or. LJ 962; 86M L J 
650; 6 RM 613; 39 L W 680, (1934) M W N 607. 
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referred to. I direct that the affidavit of the 
respondent be filed within a fortnight from 
to-day and the‘application by the respondent 
tothe Magistrate will be made within a 
week ‘of thecompletion of the order of te-day. 
In default, the order will be for committal 
to prison for a fortnight. The respondent 
will pay the costs of thes application taxed 
as between attorney and client. With regard 
to the costs incurred by the accused in the 
proceedings in Amritsar which should not 
have been proceeded with, these are assessed 
on the amount produced by Mr. Olough by 
my officer at Rs 1,100. Those costs will be 
payable by the respondent. Execution may 
be had forthwith for the costa of the appli- 
cation and the sum of Rs. 1,100. 


8. Order accordingly. 





MADRAS HIGH COURT 
Criminal Revision Case No. 867 of 1937 
(Crimina] Revision Petition No. 811 of 1937) 
March 25, 1938 
HokwI Lt, J. 

ATLA VEERASWAMY REDDI— 
AOGOUSED-~~PRTITION BR 


VETSUS 
GUNISETTY VENKATASWAMY— 
CoMPLAINANT-— RBSPONDENT 
Oriminal trial—Conviction Magistrates signing 
ent not hearing all evidence—Conviction is 
egal. 


A convictioy is illegal if the Magistrates who 
signéd the judgment did not hearall evidence, 

Or. R.O. under s8 435 and 439 of the 
Oode of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the First Class Bench Magistrates 
of Bapatla, dated November 10, 1937, in 
B. O. No. 600 of 1937. 

This case came on for hearing upon 
perusing the petition andthe order of the 
lower Oourt and the record in the case. 

Mr. D. Surya Prakasa kao for Mr. 
B. Jagannadha Das and Mr. M. Harisarvo- 
thama Rao, for the Petitioner. 

The Public Prosecutor, for the Urown. 

Order.—-Mr. Ch. Sambaiya,who signed the 
judgment and the proceedings of Novem- 
ber 10, 1937, seems not to have been present 
at the hearing of the other witness on 
October 23, 1937. 

A conviction is illegal ifthe Magistrates 
who signed the judgment did not hear all 


“ evidence, 


The conviction has, therefore, to be set 
aside. In visw of the petty nature of the 
offence and the weak conplainant to the 
property, a‘re-trial is noé necessary. l 
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The petition is, therefore, allowed and 
, the conviction set aside. 
“D. Contriction set aside. 


ALLAHABAD HIGH COURT ° 


First Civil Appeals Nos. 348, 341 and — 


348 of 1933 
Septem bee 4, 1937 
HARRIES AND RAOHAPAL SINGH, Jd. 
PRABHU LAL UPADHY A—PLaINTIFP 
—APPRLLANT 


Versus 
DISTRIOT BOARD, -AGRA AND. ANGOTHRR— 


DRFENDANTS— RESPONDENTS. 

U. P. District Boards Act (X of 1922), s. TL—Dis- 
missal from service of Board, of Secretary—Dismissal 
not in accordance with s, T1— Legality — Remedy of 
dismissed Secretary — Whether can, be granted 
declaration that resolution dismissing him was null 
and void— Whether can be ordered to be reinstated — 
Whether can be giren compensation and damages— 
Measure of—OQase Jalla under es. 56 and 21, Specific 
Relief Act (I of 1877)—Decree for damages, if can be 
passed against Ohairman—Master and servant—Tort. 

Officers of a District Board are pert of the 
machinery of Self-Government of the Provinces and 
are, in that sense, Government servants or something 
akin to such servants. No valid distinction can be 
msde between Government servants in thetrue 
sense of the word and persons serving local bodies 
created by statutes forthe purposes of Local Govern- 
mwnt. In ordinary cases a servant of the Orown 
holds his office at pleasure and though there may be 
rules prescribing formalities before dismissal, yet a 
failure to comply with such rules and formalities 
does not give a Government servant a cause of 
action. There are, however, cases where the statute 
itself places limitations upon the Orown's right to 
dismiss & servant, and insuch cases, the service is not 
at the will and pleasure of the Orowfh and a dis- 
missal whichis not in accordance with the terms 
of the statute gives the servant a cause of action. 
fp. £78, col, 1; p 879, cols. 1 & 2.) 

Rule3 in Chap IH which has been drafted under 
the pc wers conferred by s. 172, U.P. District Boagda 
Act, isauroaleforthe guidance of the authority con- 
cerned, vie., the District Board of Agra, and though 
the terme of this rule ought to be strictly complied 
with, yet afailaretodo so cannot give the servant 
dismissed from the service of the Board a cause of 
action. Ontheotherhand, the failure to comply 
with the te:ma of the statute can give him a cause of 
action, [p. 881, col 2.] 

Section 71, U P. District Boards Act, expressly 
provides that a Secretary can be dismissed only by a 
special resolution passed by a vote of not less than 
two-thirds of the total number of members of the 
Board for the time being or passed by a vote of not 
legs than one-half ofthe total number of such membe 
and in the latter case, sanctioned by the Local 
Government. 18 is a term of the statute itself and 
must be complied with Where therefores Secretary 
of the Board is dismissed not in accordance with 
8. 71, he hasa cause of action againet the Board and 
is entitled to sue for damages for his illegal and 
wrongful dismissal. [rvid] 

But he is not entitled to the declaration that the 
resolution is null and void or injunction claimed or 
to any order reinstating him in his oce as Secre- 
tary of the Hoard. He is a servant of the Board 
whose daties are of a nal and confidential 
character and it would be utterly impossible for 


we 
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any Court to ensure that in the event of an injunction 
bsing granted its terms would be strictly carried out 
by the parties. The case falls within the pro- 
visions of ss 56 and 21 of the Specific Relief Act, and 
that being so, no injunction can be granted. If 
he is legally entitled to a declaration, the Court 
would not be prepared to grant ons because the 
mere granting of a declaration without an irjunction 
woald not be an effective remedy. In any event relief 
by way of damages is adequate in cases of thiskind 
and that being so a Oourtcan in ite discretion refuse 
a declaration or injunction. When his own conduct 
has not been entirely free from blame, he is all the 
more disentitled to the relief by way of declaration. 
Similarly since his reinstatement could only be done 
by granting the declaration and the injunction, his 
reinstatement cannot be ordered. [p. 884, col 2; p. 
885, col. 1 | 

He is entitled to damages only to compen- 
sate him for the actual logs caused to him by 
auch dismissal and the Court ig not entitled to con- 
sider what compensation a servant should be given 
for the inconvenience cansed to him in having to bri 
his suit and prove his case. The Oourt is entitl 
to look at what waa likely to happen if the illegal 
resolution had not been carried. The Uourt must 
have regard to all the circumstances in assessing 
damage and he would be amply compensat- 
ed for his loss by awarding him a sum which 
amounts to three months’ salary. In ordinary cir- 
cumstances a person in his position would be 
entitled to three months’ notice to terminate his 
employment and such a_ period would be sufficient 
to enable him to obtain other employment and earn 
his previous salary. [p. 888, col. 1.] 

Though the Chairman takes an active part in the 
dismissal of a servant of the Board, he acts on behalf 
of the Board and asa servant ofthe Board. The Board 
can only act through its officers and the act of dis- 
missal by the Board has tobe performed by the 
officers of the Board. Ifthe Board act maliciously, 
it is due tothe fact that its members are malicious 
and a Ohairman or a member of the Board cannot be 
made liable for damages for wrongful dismissal when 
the dismissal is an act of the Board itself, The em- 
ployer is the person liable to pay damagee for wrong- 
ful dismissal, and such being the case, no decree 
can be passed against the Ohairman. [p, 888, col, 2.) 

[Case-law discussed. | sc 

F. O. A. from the decision of the Addi- 
tional Sub-Judge, Agra, dated May 29, 1933. 

Messrs. P. L. Banerji and Jagadish 
Swaroop, for the Appellant. 

Messrs. S. K. Dar, Masud Hasan and 
Din Dayal, for the Respondents. 

Harries, J.—These are three connected 
appeals against a decree of the learned 
Additional Oivil Judge of Agra granting 
the plaintiff Rs. 3,000 damages agains: de- 
fendant No. 1, the Agra District Board, and 
Rs. 1,000 damages against defendant No. 2, 
Rai Bahadur Amba Prasad, the Chair 
man of the said Board. The suit ‘wag 
brought by the plaintiff against the said 
District Board and its Ohairman’ claiming 
fhe following reliefs : 


ef 

(a) A declaration that a meeting of the 
Bcard heid on October 29, 1931, was not 
held in accordance with the rules and that 


the proceedings thereof were*conducted in 
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an illegalnnd high-banded way and that it 
be further declared that the resolution 
passed at the said meeting purporting to 
dismiss the plaintiff from his office as 
Secretary of the said Board was null and 
void, illegal, wrongful, unjustifiable, ultra 
vires and incapable of being given effect to. 
(b) That an injunction be granted to the 
plaintiff restraining the said Board from 
giving effect to the said resolution dismiss- 
ing the plaintiff from his service. (c) That 
the said Board be ordered to reinstate the 
Plaintiff in his appointment from the date 
of his alfeged dismissal. (d) In the alter- 
native if it be held that the plaintiff is 
not entitled to be reinstated, Rs. 21,000 
damages against the defendants or either of 
them who may be held liable. 

The learned Civil Judge refused to grant 
the plaintiff any of the reliefs claimed 
under (a), (b) and (c), but he held that the 
plaintiff was entitled to damages for wrong- 
ful dismissal and he gave the plaintiff 
Rs. 3,000 damages as against the District 
Board of Agra and Rs. 1,000 against Amba 
Prasad, the Chairman thereof. First Appeal 
No. 341 is an appeal by the District Board 
of Agra against the said decree and First 
Appeal No. 346 of 1933 is an appeal by 
defendant No. 2, Amba Prasad, against the 
said decree. First Appeal No. 348 of 1933 
is the plaintiff's appeal against the dismissal 
of his claims for a declaration, injunction 
and reinstatement, andin the alternative, 
the plaintiff contends that if he is not 
entitled to sach relief then the damages 
awarded should be increased by a sum of 
Rs. 9,500. 

The case for the plaintiff was that he 
was appointed the Secretary of the District 
Board of Agra on September 1, 1929, at a 
salary of Rs. 250 per mensem to be in- 
creased annually by Rs. 10 per mensem 
up to a maximum of Rs. 400 per mensem. 
He alleged that since his appointment he 
had faithfully discharged his duties to the 
best of his ability but that on October 29, 
1931, the said Board had illegally passed a 
resolution purparting to dismiss him from 
his office as Secretary and that in consee 
quence of such resolution he had been 
prevented from carrying onhis duties as 
Secretary and had been deprived of his 
salary. It was the plaintiff's case that this 
resolution purporting to dismiss him was 
the repsyjt of ill feeling existing between 
Amba Prasad, the Chairman, and the plain- 
tifs brother Joti Prasad who was a mem- 
ber of the Board. It was alleged that 
Amba Prasad had acted maliciously and 
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had persuaded a large number of the mem- 
bers of the Board to support him in a 
campaign to procure the plaintiffs dismissal 
aa that such campaign ultimately ended 
in the meeting of October 29, 1931, when 
the resolution complained of was passed. 
According to the plaintiff he was served 
with a copy of certdin vague charges but 
was not given a reasonable opportunity of 
defending himself. Further the plaintiff 
contended that the meeling itself at which 
the said resolution was passed was illegally 
convened and that the said resolution was 
not passed by a two thirds majority as re- 
quired by law. Further it was said that 


during the said meeting Joti Prasad and . 


another member of the Board demanded a 
poll which was wrongfully refused by the 
Ohairman. In the circumstances the plain- 
tiff contended that the said resolution pur- 
porting to dismiss him was illegal and of 
no effect and that he was in law still the 
Secretary of the Board and consequently 
that he was entitled tothe reliefs claimed. 
The claim for damages was a purely alter- 
‘native claim which was made to meet the 
contingency of the Oourt refusing to grant 
relief by way of declaration, injunction and 
reinstatement. 

A number of pleas were raised by the 
defendants. They denied that there was 
anything illegal in the said dismissal and 
on the contrary alleged that the plaintiff 
had been, dismissed by a valid special 
resolution carried by a two-thirds majority 
at a legally convened meeting of the Board. 
They further contended that in any event 
the plaintiff held his office at the will and 
pleasure of the Board and, therefore, the 
Board were entitled to dismiss him without 
assigning any cause and without framing 
any charges or giving the plaintif an 
opportunity of meeting them. In the alter- 
native they contended that if they were 
bound to frame charges and give the plain- 
tiff an opportunity of meeting them, such 
had been* done and that the charges made 
had been fully eetablished. In short, they 
alleged that the facts proved showed that 


-the plaintiff had been guilty of gross mis- 


conduct which entitled them to dismiss 
him even if he was an officer who held his 
office during good behaviour. Lastly, the 
defendants contended that even if the reso- 
lution dismissing the plaintiff was illegal 
and contrary to law, the only relief that 
the plaintiff could obtain was by way of 
damages. 

The learned Ciyil Judge after a pro- 
longed hearing of the case ultimately held 


1938 


that the plaintiff was not a servant holding 
office atthe pleasure of the Board but on 
the contrary that he was an officsr who 
could enly be dismissed upon a chargé or 
charges framed and proved. He held that 
the charges made were in many respects 
vague and unsatisfactery, but in any event 
he held that they had not been proved. 
Consequently he was of opinion that the dis- 
missal was illegal and gave the plaintiff a 
cause of action. He further held that the 
notice convening the meeting of October 29, 
1931, at which the resolution purporting to 
dismiss the plaintiff was passed, was not in 
accordance with the rules or bye laws of 
the Board and consequently the said meet- 
ing was improperly convened antl no special 
resolution could validly be passed, thereat. 
He further held that during the said 
meeting a poll had been demanded by Joti 
Prasad and his supporters and such request 
had been wrongfully refused by the Onair- 
man Amba Prasad. Lastly, heheld that the 
said resolution was not carried by a two- 
thirds majority and, therefore, the resolution 
was not such as the law required and the 
dismissal of the plaintiff as a result of it 
was illegal. a 
The learned Civil Judge was of opinion, 
however, that the plaintiff was not entitled 
to any relief by way of declaration, injunc- 
tion or reinstatement but he held that the 
plaintiff was entitled to relief by way of 
damages. He assessed the latter at Rs. 4,000 
and awarded the plaintiff Rs. 3,000 thereof 
against the District Board and the remain. 
ing Rs. 1,000 against the Ohairman. It ie 
essential in these appeals to decide firstly 
what was the precise nature of the plaintiff's 
service. It was contended by the defen: 
dants that the plaintiff was a servant hold- 
ing his office at the will and pleasure of 
the Board and that he could be dismissed 
by the Board without any reasous whatso- 
ever being assigned for such dismissal. {t 
was contended that in such ciroumstances 
the plaintiff's dismissal.gave him no cause 
of action whatsoever against the defen- 
dants or either of them, On the other hand, 
it was contended by the plaintiff that hé 


held his office during good behaviour and 


that he could’ not be dismissed without 
charges being framed against him and such 
charges proved. Further, it was contended 
that under no circumstances whatsoever 
could he be dismissed except by a special 
resolution passed at a meeting of the Board 
by a two-thirds majority. I shall first con- 
sider the nature of the.piaintilfs Service. 


It is commòôn ground that there was no 
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written contract between the plaintiff and 
the District Board. The statute in force 
during all material times was the U. P. Dis. 
trict Boards Act, 1922. Bys. 70 of tnat 
Act it is provided that ‘‘every Board shall 
by special resolution appoint a Secretary 
who shall be a whole time salaried officer” 
The plaintiff was on September 1, 1929, 
appointed Secretary of the Board by such 
special resolution and thereafter carried cn 
the duties of Secretary. The s2ction relat- 
ing to dismies.liss. 71 of the Act which 
provides that : ° 

“A Board may by special resolution punish or 
dismiss its Secretary, provided (a) that such rego- 
lution is passed by a vote of not lese than iwo- 
thirds of the total number of members of the Board 
for the time being, or (b) that it ıs passed by a 
vote of not less than one-half of the total number 
of such mem bers and is sanctioned by the Local 
Government.’ g 

The only material portion of this section 
in the present case is (a), because it is come 
mon ground that the alleged special resolu- 
tion passed was never sanctioned by the 
Local Government. By s. 172 (2) the 
Local Government are empowered to make 
rules consistent with this Act, (a) providing 
for any matter for which power to make 
provision is conferred, expressly or by im- 
plication, on the lLi:cal Government by this 
or any other enactment in force at the 
commencement of this Act; and (b) gener- 
ally for the guidance of a Board or any 
Government Officer in any matter connected 
with the carrying out of the provisions of 
this Act. The Local Government have 
made certain rules relating to the dismissal 
of officers in the service of the Board and the 
material rule in this case is r. 3, Chap. III, 
District Board Manual, which is in these 
terms : 

“No officer or servant shall be dismissed without 
a reasonable opportunity being given him of being 
heard in his own defence. Any written defence 
tendered shall be recorded and a written order 
shall be passed thereon. Every order of dismissal ` 
or order confirming a dismissal shall be in writing 


and shall specify the charge brought, the defence 
and reasons for the order.” 
To this rule is appended a note that : 
“This rule shall not apply t® cases in which a 
Board discharges an officer or servant for some 
other reason than a fault committed by him” 


The case for the appellant Board is that 
the plaintiff was a mere servant at will &nd 
that he could bə dismissed at any time 
Without any cause having been aséigned. It 
was the Board's contention that s.¢l,. gave 
the plaintiff no right to insist on dismissal 
by special resolution carried by m two- 
thirds majority and that even if he wag 
dismissed contrary to the terms of this sec- 
tion, yet he would have no cause of action, 
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With regard to r. 3, Chap. IIT, District Board 
Manual, the appellant Board contended 
that such rule gave the plaintiff no rights 
and that the rule was only intended for the 
guidance of the Board and that any breach 
or breaches of its provisions could give 
the plaintiff no cause of action. On the 
other hand, the plaintiff contended that by 
reason of 8.71 of the Act he had something 
in the nature of a freehold in his office and 
that he could not be dismissed at all 
except by a valid special resolution passed 
by a tworthirds majority. Further, he con- 
tended that by reason of r. 3, Ohap. III, 
‘District Board Manual, he could not be 
dismissed even by a Valid special reso- 
lution passed by a two-thirds majority 
until a reasonable opportunity . had been 
given him of being heard in bis own defence 
and the other provisions of that rule strictly 
complied with. 
‘ In my view officers of District Boards 
‘are public officials and are in a sense 
Government servants. The U. P. District 
Boards Act, 1922, is entitled an Act “to 
make better provision for Local Self- 
Government in rural areas of the United 
Provinces” and the cpening words of the 
-Preamble are: i 

“Whereas it is expedient to make better provision 
for Local Self-Government in rural areas of the 
United Province;” 

Officers of a District Board are part of the 
machinery of Self-Government of these Pro- 
vinces and are in that sense Government 
serva'ts or something akin to such servants. 
In this Court it has been held repeatedly 
that no valid distinction can be made 
between Government servants in the true 
sense of the word and persong in the position 
of the plaintiff serving local bodies created 
by statutes for the purposes of Local 
Government. By this Act it is expressly 
provided by s. 89 that: 

“E officer or servant of a Board shall þe deemed 
to bs public servant within the meaning of the Penal 
Code; and in the definition of “legal remuneration" in 
s. 161 of that Code, the word “Government” shall, for 


the purpose of this section, be deemed to include a 
Board.’ 


[It has not Been seriously contended 
before us that the position of the plaintiff 
is different from that of a Government 
sewant and indeed it could not be contend- 
ed having regard to recent decisions of this 
Court. In Roshan Lal v. District Board, Ali- 
garh (I), a Bench of this Court treated a 
Secretary of a District Board upon the same 
footing as a Government servant. Similarly 
in Municipal Board, Shahjahanpur v. Sukha 


- (1) A I R 1935 All. 803; 158 Ind. Oaa. 686; 58 A 40; 
19 5A LR 995,8 RA 320, 
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Singh (2, another Bench of this Court 
treated the Secretary of a Municipal Board ® 
as being a Government servant or as a 
person liable to the same disabilities as a 
Government servant. 

It has for a long time been held in Eng- 
land and in India that ordinarily a Govern- 
ment servant holds his office at the will and 
pleasure of the Grown. In Shenton v. Smith 
(3), their Lordships of the Privy Oouncil 
held that a Oolonial Government was on 
the same footing as the Home Government 
as to the employment and dismissal of 
servants of the Orown; and in the absence 
of special contract, such servants held their 
offices during the pleasure of the Crown. In 
that case «the respondent was gazetted 
without any special contract to act tempo- 
rarily as a medical officer during the 
absence on leave of the actual holder of 
the office. He was dismissed by the Govern- 
ment before such leave had expired, and it 
was held that he had no cause of action on 
the ground that he was a mere servant at will 
who could be dismissed at the pleasure of 
the Crown. At p. 234* Lord Hobhouse who 
delivered the judgment of the Board observ- 
ed: 

“They consider that, unless in special cases where it 
is otherwise provided, servants of the Orown hold 
their offices during the pleasure of the Orown—not by 
virtue of any special prerogative of the Crown, but 
because such ure the terms of their engagement, 
as is well understood throughout the public service. 
If any public servant considers that he has been 
dismissed unjustly, his remedy is not by a law- 
suit, but by an appeal of an official or political 
kind. Dr. Smith did, in fact, make such an official 
appeal to the Secretary of State, and the QOolonial 
Government recoguized his right to do'so, and 
prelonged his tenure sọ as to allow time for the de- 
cision ofthat appeal,and to save him from injury if 
it should go in his favour. Where there is represent- 
ative Government the other estates may, if they think 
fit, make themselves the mouthpiece of that sort of 
grievance againstthe Ciown as of any other. Ina 
Crown Colony, as Western Australia then was, this 
appeal to the Secretary of State exhausted the plain- 
tiff’s remedies within the Oolony As for the regula- 
tions, their Lordshipsagain agree with Stone, J. that 
they are merely directions given by the Orown to 
the Governments of Orown Oolonies for general 

idance andthat they do not constitute a contract 

etween the Orown and its servants. In the heading 
they are stated to be “printed for the information 
and guidance of the Governors gf Her Majesty's 
Colonies, and of all Hər Majesty's officers sub- 
ordinate to them.” They are alterable from time 
to time without any assent on the pait of Govern- 
ment servants, which could not be done if they 
were part of a contract with those servants, On 


(2)1937 AL J 153, 169 Ind. Oas. 390; AI R 193? 
rer 264; I L R (1937) All. 434; 1937 A L R 523; 10R 
i = 


(3) (1895) A O 229; 64 J P0119; 11 R 375,72 LT 
130; 43 W R 637 


Page of (1803) A. [Ha] - 777 
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the face of them it is pointed out (see Regn. 64) 
to be the general rule in Orown Oolonies that 
offices are holden during Her Majesty's pleasure, 
The difficulty of dismissing servants whose conti- 
nuance in office is detrimental to the State “would, 
if it were necessary to prove some offence to the 
satisfaction of a jury, be such as aeriously to 


impede the working of the public service. No’ 


authority, legal or comstitutional, has been pro- 
duced to countenance the doctrine that persons 
taking service with a Oolonial Government to 
whom the regulations have been addressed, can 
insist upon holding office till removed according to 
the process thereby laid down.” 


In that case the procedure prescribed by 
certain regulations for the dismissal or 
removal of Government servants had not 
been complied with, yet their Lordships of 
the Privy Council held that such gave a 
dismissed servant no cause*of action on 
the ground that upon a true interpretation 
of the statute the plaintiff held his office 
at the will and pleasure of the Crown. It 
is to be cbseived that in this case there 
was nothing in any statute restricting the 
right of the Orown to dismiss the plaintiff. 

The principle of this case has been 
followed in a number of cases in India and 
in a very recent case Venkata Rao v. 
Secretary of Staie (4), the principle laid 
down in Shenton v Smith (3), was re-affirm- 
ed by their Lordships of the Privy Council. 
In that case the plaintiff who was in the 
Oivil Service of the Orown in India was 
dismissed but such dismissal was not pre- 
ceded by any enquiry as required by the 
rules made under s. 86-B, Government of 
India Act, 1919, and he consequently 
brought an action against the Secre.ary of 
State claiming damages for wrongful dis- 
missal from Government service. He .con- 
tended that the statute gave him a right 
enforceable by action to hold his office in 
accordance with the rales and that he could 
only be dismissed as provided by the-rules 
and in accordance with the procedure pre- 
scribed thereby. Their Lordships, however, 
held that s. 96-B, Government of India 
Act, 1919, in express terms «stated that 
offices were held during pleasure and on 
a trae view of that section, no such right 
of action as was contended for by the plain- 
tiff existed. JA suit for damages was there- 
fore not maintainable. ; 

It is clear, tnerefore, that these cases lay 
down that in ordinary cases a servant of 
the Orown holds his office at pleasure and 


7 A L J 213; 166 Ind. Oas. 516; AI R 1937 
; 64 I A 55; JL R(1987) Mad. 532; 19370 L R 
L ( N 116; 18 P LT 132; 


O W N 554; (1937p1 M L J 529; 39 Bom. L R 
999; 65 OLJ 931 (P O). 5 


PRABHU LAL UPADHYA v. DIsTRIOT BOARD, AGRA (ALL.) 


874 


thouga there may be rules prescribing for- 
malities before dismissal, yet a failure to 
somply with such rules and formalities 
does not’ give a Government servant a 
cause of action. There are, however, cases 
where the statute itself places limitations 
upon the Orown’s right to dismiss a 
servant, and ın such cases, it has been held 
that the service is not at the will and 
pleasure of the Crown and that a dismissal 
which is not in accordance with the terms 
of the statute gives the servant a cause of 
action. Such was the case im Gould v. 
Stuart (5). In that case it was held that 
certain provisions of the New South Wales 
Qivil Service Act of 1884 were manifestly 
intended for the protection and benefit of an 
officer of the Crown and-were inconsistent 
with service at the will and pleasure of the 
Orown and consequently such provisions 
restricted the power of the Orown to ds3- 
miss him. At p. 577* Sir Richard Couch who 


delivered the judgment stated: 

“Tt is the law in New South Wales as wellas in 
this country that ina contract for sarvice under the 
Orown,.civil as well as military, there is, except in 
certain cases where 1b is otherwise provided by law, 
imported into the contract a condition that the Orown 
has the power to dismiss at ita pleasure.... The 
question then to be determined is, has the Oivil 
Service Act, 1884, made an exception to this rule? 
Part 1 of the Aot provides for the classification of 
officers according to their salaiies, the increass of 
salaries, and the appointment of a Oivil Service 
Board....The provisions in Part 3 are the most 
material in the present case. Section 33 provides for 
the suspension of any officer who in the opinion of 
the Minister or ofany officar authorized by him to 
investigate any matters or accounts pending a report 
shall have committed any act which appears to him 
to justify suspension; but if the suspension is not 
made by the Minister, the officer making it is imme- 
diately to lay before the Minister a report stating his 
reason for the suspension, and the Minister may 
either confirm it or restore the officer to his office, 
Then s.33 enacts that if the Minister orders or 
confirms the suspension, he shall report the same to 
the Governor, who after calling on the officer to 
show cause or make explanation may remove 
the subpension, or according to the nature of the 
offence, dismiss the officer trom the service, or 
reduce him to 89 lower class therein or to a lower 
salary within his class, or deprive him of such 
future annual increase as he would otherwise have 
been entitled to receive or amy part thereof during 
any specified time, or punish him by fine not 
exceeding £50; provided that the Governor before 
deciding may direct the Board, or appoint one or 
more persons to enquire into the matter, with 
authority to recerve evidence and fo summon and 
examine witnesses on oath. Section 34 provides for 
punishment by fine not exceeding £10° of an officer 
who is negligent or careless in the discharge of 
his duties; s. 35 for the summary dismissal of 
any officer convicted of felony or any mnfamous 
offence, and the forfeiture of his office by ebecoming 






(5) (1896) A O 575;65 LJ P O 89475 L T 110, 
*Page of (1896) A. U.—[Ka. 
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exceptional case, in which 
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bankrupt or applying to take the benefit of an 
Insolvent Act or making an assignment for the 
benefit of his creditors; and s. 3? for fine, suspen- 
sion or dismissal in cage of dishonourable conduct 
or intemperance. These provisions, which are 
manifestly 1ntended for the protection and benefit 
of the officer, are inconsistent with importing 
into the contract of service the term that the 


‘Crown may put an end to it at its pleasure. In 


that case they would be superfluous, useless, and 
delusive. This is, in their Lordships’ opinion, an 
it has been deemed for 
the public good that a civil service should be 
established under cartain regulations with some 


-qualification of the members of it, and that some 


‘restriction skoald be imposed on the power of the 
Orown. to.dismiss them.” i 

The terms of the statute had not been 
complied with in the dismissal of the 
plaintiff ın that particular case and he had 
brought an action to recover £1,500 damages 


' against the Government for his wrongful 


dismissal. The Supreme Oourt had held 
that the plaintiff had a cause of action and 
this view was upheld by the Board. This 
case is a clear authority for the proposi- 
tion thatif a. statute contains any provi- 
gions intended to afford protection. to a 


‘servant, then the breach of such -provisions 


will give the servant a cause of action: In 
R. T. Rangachari v. Secretary of State (6), 
their Lordships considered the-effect of the 
Proviso to s. 96-B; Government of India 


_ Act, 1919. That Proviso reads as follows: 


“Bot no person in that service (the Vivil Service 
of the Crown) may be dismissed by any authority 
subordinate to that by which he was appointed.” 
~ The Board held that: 2... 

“This statutory safeguard should be observed with 
the utmost care and a deprivation of pension based 
upon a dismissal purporting to be made by an offi- 
cial who is prohibited by statute from making it rests 
upon an illegal and improper foundation,” .. 

At p. 224" Lord Roche stated :. o 

‘There is, however, auother point raised and in 
the Oourts below decided adversely. to the plaintiff 
which has given. their Lordships considerable anxiety, 
Section 96B contains the following Proviso: 'But 
mo person in that. service-(the Oivil Service: of the 
Orown) may bé dismiseed by any authority subor- 
dinate to that by which he was appointed.’ The 

ported dismissal of the appellant on February 28, 
1920, emanated from an official lower in rank than the 
Inepector-General who appointed the appellant to his 
office. The Courts below held thatthe power of dis- 
missal was in iact deMgated and was lawfully de- 
legated to. the person who purported to exercise it, 
QOounsel for the respondent candidly expressed a 
doubt asto the possibility of maintaining this view 
‘and iadeed it is manifest that if power to delegate 
this power could be taken under rules, it-would wipe 
out a Proviso and destroy a protection contained 


(6) 1987A LJ 220; 166 Ind. Oas 513; AIR 1937 
PO 27; 6f I"A 40;1 LR (1937) Mad. 517; 1937 OL 
R 53; 1987 A I. R96; (1937) O W N 109; 9 RPO 153; 
3 B R 266 (1987) M W N103,18 P LT 139: 45 L)! 
139; 41 OW N 545; (19387)1 M LJ 515; 39 Bom. L R 
688: 62 O L J 2114P O). 
<. *Page of 1937 A, L. J.— [Hd] 
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not in rules but in the section itself. Their Lord- 
ships are clearly of opinion that the dismissal pur- 
porting to be thus ordered in February was by reason 
of its origin bad and inoperative.” i 

This statement of Lord Roche is algo in 
my view a clear authority for the proposi- 
tion that where a statute contains provi- 
sions for the protectfon of a servant and 
restricts the Orown’s right of dismissal, 
such provisions must be strictly complied 
with and a dismissal which is not in 
accordance with the precise terms of the 
statute will give the servant a cause of 
action. 


A numberof English cases have been 
cited to usin which a similar principle has 
been laid down or followed In Smith vV. 
Macnally (7), it washeld by Warrington, J. 
that.s. 7 of the Education Act, 1902, which 
imposed certain restrictions of the right of 
dismissal, of a school teacher gave the 
latter a statutory right to the position 
which she had acquired under the Act 
unless and until the requirements of the 
Act with regard to her dismissal had been 
complied with. In that particular case the 


statute provided that the managers of a 


school could not give a notice to the 
plaintif dismissing her without the con- 
sent of the Local Education Authority, and 
as such congent had not been obtained, 
the notice of dismissal was invalid and 
the plaintiff was held not to have been 
dismissed at all. A similar case was the 
case in Hanson v. Radeltffe Urban District 
Council (8), where the decision in Smith 
v. Macnally (7), wasfollowed. These two 
ia po cases were decided upon the par- 
ticular terms of the Edtcation Act con- 
cerned, but they do show that where a 
servant is appointed under a statute which 
imposes certain restrictions on the power of 
dismissal, such a servant has a-cause of 
action if the master purports to dismiss the 
servant in contravention of the terms of the 
statute. í 


A case somewhat similar to the present 
ease was Wright v. Marquis of Zetland (9). 
In that case the Court of Appeal in Eng- 
land considered whether or net a certain 
clause in an approved scheme for the Rich- 
mond Grammar School was contrary to the 
provisions of s. 22, Endowed Schools Act, 


7) (1912) 1 Oh. 818; 81 LJ Oh. 483; 106 L T 945; 
76 J P 466; 10 L GR434;56 8 J 397; 388 TLR 


332. - 
(8) (1922) 2 Oh, 490, 91 L J Oh. 8249; 127 L T 509; 
863 P 144; 20 L GQ R 541; 38 T L R667; 668 7 


556. : 
l (9) (908) 1K B 63; 77 L YE B 152; 97 L T 867; 24 
T L R 48, aO ae 
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1869. That section enacted that a scheme 
under that Act 

“shall provide for the dismissal at pleasure of every 
teacher and officer in the Endowed Sshool to whigh 
the schemeerelates, including the principle teacher.’ 

Olause 30 of the scheme provided that 
the governors may at pleasure dismiss the 
head master without assigning cause after 
six calendar months’ written notice given 
to him in pursuance of the resolution pass- 
ed at two special meetings held at an 
interval of not less than l4 days, such. 
resolution being affirmed at each meeting, 
by no less than two thirds of the governors 
present and voting on the question. It 
was argued that this clause was inconsis- 
tent with s. 22 of the Act because it, 
imposed restrictions upon the powers of 
severe to dismiss a head master though 
the Act provided that the governors had 
power to dismiss such head master at 
pleasure. Vaughan Williams, L. J., who 
delivered the judgment of the Oourt with 
which Sir G. Barness, President and 
Bigham, J. concurred, observed : 

“It seems to me that the provision that dismissal. 
at pleasure shall be carried out or expressed by a 
resolution passed at two special meetings is not’ 
inconsistent with dismissal at pleasure any more. 
than if it was said that the dismissal must be in 
writing or under seal. It is a mere mode of the 
expression of the pleasure or will of the governors, 
without assigning cause, that the head master: 
shall be dismissed. But I do not think that the. 
fact that cl. 30 provides that the resolution is, 
to be passed at two special meetings held at an 
interval of not less than 14 days prevents the dis- 
missal being at pleasure or at will in the-widest . 
sense of those words, respectively, - although the. 
pleasure or will by the very terms of cl 30 cannot | 
take effect until after the lapas of at least 14 days. 
The governors cannot the less dismiss at pieasure be- 
cause their pleasure has to be expreased by. stepb~ 
involving a lapse of time. This seems to me.to get. 
over al! difficulties based on the suggestion that 
the words at pleasure in cl, 30 of the scheme are 
inconsistent with the words-of 8:23, Endowed Schools 
Act, 1869." she, | cae as 

A consideration of these authorities shows, 
in my opinion, that ordinarily a Government 
or public servant holds his office .at plea- 
sure and that he can be dismissed without 
cause assigned. Further non-compliance 
with any rules framed under statutes by 
the Government or a public authority will 
not give a dismissed servant a cause of" 
action as such rules are framed for the 
guidance of officers of the Goverament or the” 
public authority and can be changed from ` 
time totime. Therefore, afailure to comply 
strictly or at all with rules cannot give the ` 
servant a cause of action in damages or 
otherwise. On the otner hand authorities 
like Gould v. Stuart (5%, and the cases 
which have followed it show that where a 
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statute under which an officer or servant 
is appointed imposes restrictions upon the 
power of dismissal, the failure to comply 
with the strict provisions relating to dis- 
missal can give the servant a cause of 
action. ; 

In the present case the rule which bas 
been drafted under the powers conferred 
by s. 172, U. P. District Boards Act, cannot 
give the plaintiff a cause of action. As I 
have stated previously the relevant rule 1s 
r: 3 of Chap. II, District Board Manual, 

ns 

waa ao office? or servant shall be dismissed 
without a reasonable opportunity being given him 
of being heard in his own defence. Any written 
defence tendered shall be recorded and a written 
order shall be passed thereon. Every order of 
dismissal or order confirming a dismissal shali be 
in writing and shall specify the charge brought, the 
defence and reasons for the order.” 


In my view this is a rule for the gui. 
dance ofthe authority concerned, viz. the 
District Board of Agra, and though the 
terms of this rule ought to be strictly com- 
plied with, yet a failure to doso cannot 
give the -plaintiff a cause of action. The 
learned Oivil Judge was of opinion that 
this rule required the Board to frame det- 
nite und specific charges and to prove them. 
In my judgment the view of the learned 
Civil Judge cannot be sustained having 
regard’ to the authorities upon this ques- 
tion. In my view this rule and the alleged 
failure to comply with its provisions gives 
the plaintiff no cause of action whatsoever. 

On the other hand, the failure to comply 
with the terms ofthe statute can give the 
plaintif a cause of action. As I have 
stated, #71, U. P. District Boards Act, 
expressly provides that a Secretary can -be 
dismissed only by a special-resolution passed 
by a Vote of not-less than two-thirds of the 
total number-of members of the Board for 
the time being or passed by a vote of not 
less than‘one-half of the total number of 
such members, and in the latter case, sanc- 
tioned: by the Local Government. This is 
a term of the statute itself and must be 


' complied with. The position of the present 


plaintiff is very much like the position of 
the head- master which was discussed in 
Wright v. Marquis of Zetland (9) to which 
I have previously referred. In my view 
the plaintiff in the present case held his 
office at pleasure or at will in the widest 
sense of that term, but the will of thee Board 
could ‘by statute only be declared in a 
certain wey. As no sanction of the Local 
Government has been obtained in this case 
the will of the-Board dismissing* the plaint- 
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cial resolution supported by a two-thirds of 
the members of the Board for the time 
being. If the will of the Board was ex- 
pressed in any way ioconsistent with the 
express provisions Of the statute, then a 
dismissal following such an expression of 
will is, in my view, illegal and contrary to 
the statute. The statute gives the plaint- 
iff a protection in that it provides that 
the will of the Board can only be expressed 
in a certain way. A mere majority of the 
members of the Board is not enough. There 
must bes vote of not less than two-thirds 
of the total members of the Board and such. 
must be a vote upon a special resolution. 
If the provisions- of s. 71 have not been’ 
complied with in this case, the plaintiff, in 
my view; has a cause of action. . 

It is therefore necessary for-me to con- 
sider whether or not the plaintiff was dis- 
missed in accordance with the express 
terms of the statute, That he was dismissed 
in fact there can be no question. In į- 
atély after the resolution, he was deprived 
of his office and compelled to hand over to 
the Board all papers and files connected 
with his office, and since that time he has 
not been employed and has not been paid 
his salary. The learned Oivil Judge came 
to the conclusion that the plaintif had not 
been dismissed in accordance with the 
statute upon a number of grounds. In the 
first place he held that the meeting at 
which the special resolution had been pass- 
ed had not been validly convened, because 
the members had not been given seven clear 
days notice of the meeting as required by. 
the bye-laws of the Board framed under 
the provisions of s. 173 of the Act. The 
learned Oivil Judge further held that a poll 
had been demanded at the meeting and had 
been refused, and lastly, that the resolution 
wis not carried by the requisite majority. 
He held as a fact that Only 17 members 
voted for the resolution and not 21 as alleg- 
ed by the defendants, and consequently, the 
resolution was not supported by two-thirds 
of the members of the Board which at that 
time numbered 30. After a full consider- 
ation of the evidence relating to the pro- 
ceedings of the Board on October 29, 1931, 
{ am satisfied that the finding of the learn- 
ed Civil Judge as to the numbers who voted 
for the dismissal of the plaintiff cannot be 
distur bgd. 

There can be no question that at the 
begigning of the month of October 193), 
great hostility existed between the plaintiff 
and Amba Prasad, the Ohairman of the 
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Board, and also there can be little doubt 
that the cause of this hostility was the, 
enmity which existed between the plaint- 
iff'g brother Pandit Joti Prasad Upadhya 
and- Amba Prasad. They und6ubtedly 
belonged to rival factions in this -Board 
and by the month of October, 1931, Amba , 
Prasad was undoubtedly of opinion that he 
had obtained sufficient support to rid the 
Board of the plaintiff. On October 11, 
1931, 23 members of the Board signed a 
requisition, which is printed at p. 329 of 
the paper-book, addressed to the Chairman 
of the Board calling upon the latter to con- 
vene a special meeting to consider the ques- 
tion of the dismissal of the plaintiff. On 
October 19, 193], such a meeting took 
place at which 22 members were present. ` 


. One member left the meeting before the 


proceedings commenced and it is the defend- 
ant’s case that this member was actually 
taken away by force by persons who were 
opposed to Amba Prasad. 
According to the plaintifi's case this 
member left voluntanly, but whatever be 
the truth of the matter, there can be no 
doubt that this incident left the party- 
of Amba Prasad without the necessary” 
majority to càrry a resolution dismissing 
the plaintiff. Consequently another reso- — 
lution was proposed which it was thought - 
did not require any special majority and 
that was a resolution reducing the Secre- 
tary’s salary to Rs. 50 per mensem on the 
ground of financial. stringency. This reso- 
lution was passed and it will be necessary- 
for me at a later stage again to refer to. - 
this resolution. Amba Prasad’s party was 
charly not satisied with this resolution 
and on October 20, 1931, 19 members. 
signed a fresh requisition addressed to the 
Ohairman calling upon him to convene” 
ariother meeting to consider the dismissal, 
of the Secretary. This requisition is printed 
at p. 345 of the paper-book. On October 22, 
1931, the Ohairman issued notices of a 
meeting to be held on October 29, 1931, 
and in due course such a meeting was 
held. In the meantime the plaintif had 
been given notice of the charge levelled 
against him which were set out in the 
requisition dated October 20, 1931. The 
meeting began with a consideration of the 
charges and the defence of the Secretary 
was considered. It is said on behalf of the 
plaintiff that further charges were made 
and that no opportunity was given tc Lim > 
to reply tothe same. Ultimately a resolu- 
tion dismissing the plaintif was proposed | 
and seconded and carried, it is said by the 
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qefendants,by 21 votes to 2 and such is 
recorded in the minutes. 
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relating to the condact of this meeting 
“and the result of the voting. (His Lord- 


There can be no doubt that the notice 


prescribeti by the bye-laws was not given 
for this meeting. This was a meeting at 
which a special resolution was to be passed. 
Section 44, U. P. District*Boards Act, 1922, 
provides that except where it is otherwise 
‘prescribed under this Act, any business 
may be transacted at any meeting: Pro- 
vided that no business which is required to 
be transacted by special resolution shall be 
transacted unless previous notice of the 
intention to transact such business has 
been given. Section 173 of the Act provides 
that a Board may, by special resolution, 
make regulations consistent with the Act 
and with any rule, and with any regula. 
tion made by the Local Government as to 
the manner of convening meetings, and of 
giving notice thereof. The District Board 
had passed certain regulations or bye-laws 
relating to meetings which are printed at 
p. 327 of the paper-book “and regulation or 
bye-law 3 provides that: 

_ “Seven clear days at least before any special or 
Ordinary meeting, the Secretary ‘shall issue a notice 
to each member of the place, day and hour, of the 
Meeting. To every member the notice shall be 


sent by post. The notice shall contain the agenda 
of the meeting " 


- In the present case it is obvious that 
Seven clear days’ notice was not given as 
the notice was sent on October 22, 1931, 
convening a meeting on October 29, 1931. 
In my view, however, it is not necessary to 
decide whether the failure to give the pres- 
cribed notice invalidated these proceedings 
because whether the meeting was convened 
validly or invalidly, the resolution was not 
«arried by the necessary majority. The 
plaintiff's case throughout has been that 
wat this meeting-a poll was demanded and 
What it was refused. The regulations or 
ee to which I have referred provide 
at: ; 
“Unless a poll is demanded by any member present 
ta meeting a declaration made at the meeting 
oy the Chairman that the resolution has been 
jassed shall be sufficient warrant for the making 


fan entry to that effect in the minute book kept 


ander £. 99 (1) of @he Act. The Ohairman ma 
ake the sense of the hoase by show of hands.” 
It is further provided that: 


“If a poll is demanded by any member present, it 


Mall be taken on printed labels of Ayes and Noes 
n which members shall sign their names, and 
he result of such poll shall be deemed to be the 
esolution of the Board at the meeting.” 


The defendants on the other hand ave 


ndoubtedly changed their case with regard » 
> this issue and this-throws.the gravest - 


ispicion upon the evidence led by them 


Y 


ghip then discussed the evidence and 
proceeded). “The result therefore is that 
itis established that the resolution pur- 
porting to dismiss the Secretary was not 
carried by the majority required by s. 71 
and “consequently the dismissal of the 
Secretary in pursuance of that resolution 
was illegal and wrongful. 

It has also been argued on behalf of the 
plaintiff that the wrongful refusal to permit 
voting by poll vitiated the whole of the 
proceedings and reliance has been placed 
on certain English authorities. However 
in my judgment it is unnecessary tc 
decide that legal question because in my 
view it is clear thatthe resolution’ was not 
carried by the majority required by statute 
and therefore it was an invalid and illegal 
resolution. The position therefore is that 
the -plaintiff was deprived of his office by 
a resolution not in accordance with the 
statute. As I have stated previously 
the plaintiff must be regarded as a servant 
holding his office atthe will and pleasure 
of the Board subject to this qualification 
that such will and pleasure could only be 
expressed in a certain manner prescribed 
by statute. The plaintiff had a right to 
remain in his office until the will. of the 
Board determining his service was declared 
in a legal manner.‘ He was, however, de- 
prived of his’ office in a manner _inconsis-: 
tent with the Act and by a resolution which- 
was contrary to. law. In those circum- 
stances the plaintiff has in my View a cause 
of action-against the Board. 

It has been argued, however, on behalf: 
of the defendants that it has been held by 
this Oourt that even in the circumstances 
which I have indicated the plaintiff can 
have no cause of action. Reliance has 
been placed by the defendants upon the 
Bench case Roshan Lal v. District Board, 
Aligarh (1) but in my View that case is not 
a Bench authority for the view that the 
present plaintiff has no cause of action.: 
The facts of that case_were that the plaint- 
iff who was the Secretary of the District 
of Aligarh was deprived of his office by ae 


. resolution of the Board abolishing the post 


of Secretary and the post of Engineer and 
creating a combined post of Secretary and 
Engineer to which they appointed an&tifer 
person. Bennet, J. held that the Secretary 
was not in fact dismissed and that All 
that. had happened was that the post of 
Secretary bad been abolished and that 


consequently the plainti had been depriv: 
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ed of his office. The case came before this 
Court by way ct second appeal and the 
finding of the lower Appellate Court was 
that the resolution which deprived the 
plaintiff of his office was not of dismissal 
under s. 71, District Boards Act, but a 
resolution under s. 81 and Bennet, J. 
expressly approves of this finding. 
Allsop, J.cn the other hand was of opinion 
that the pariicular resolution in that cage 
amounted to an order of dismissal and, 
therefore, it will be seen that the learned 
Judges*disagreed as to the nature of the 
resolution. Both the learned Judges how- 
ever held that the plaintiff had no cause of 
action, but in my judgment Bennet J.B view 
must be confined tothe facts as accepted by 
him. He, however, did state in his judgment 
at p. 8074: : ` 

- “IE the resolution-had been one of dismissal under 
8.71, the irregularity would have beena matter for 
the plaintiff to bring to the notice of Government 
on appeal as an appeal is allowed by the rules and 
the Act, but onthe principle in Shenton v. Smith (8) 
where uregularities were found in the dismissal, euch 
gee an an Cnn give 8 right to cue ma Court of 

Ww 


This statement was not strictly neces-~ 


sary for the decision of the case having 
regard to Bennet, J.'s view of the facts and 
is, therefole, obiter. Allsop, J. who held that 
the iesolution was one of dismissal states at 
p. sil*; 

“The powers of the Board are exercised subject to 
the general control of the Local Government and it 
is for the Local Government ın its disc.etion to 
compel the Board to exercise these powers 1n a proper 
manner, I do not comsider thus the provisions 
that a Secretary should be dismissed only by a 
resolution passed by a certain majority gives the 
Secretary a i1ight to institute a suit against the 
Board. He can doubtless appeal to the Local Govern- 
ment if his dismissal is not warranted,” 


It will be seen that both the learned 
Judges were of opinion that the plaintiff 
in that case could appeal to the Local 
Government though there was no provision 
for such an appeal in the Act of 1922. Such 
a provision, however, has since been made 
by an amending Act and it would appear 
as if it was not made clear to the learned 
Judges that im the Act of 1922 no appeal to 
the Local Government was provided. In 
any event, with the greatest respect to the 
learned Judges, 1 am unable to agree with 
the view that an express provision in the 
staute ccocerning the majority required to 
pass a resoluticn of dismissal dces not give 
a Befretary a cause of action. Bennet, J. 
was of opinion that the case fell within the 
principle in Shenton v. Smith (3) but in 
my view the case of a Secretary of a 
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District Board dismissed as a result of a 
resolution passed by less than the statutory 

ajorily falls rather within the principle in 

ould v. Stuart (5) and not within the 
principle in Shenton vy. Smith (3). Having 
regard to the difference of opinion between. 
the learned Judwes as to the facts in 
Roshan Lal v. District Board, Aligarh (1) 
I donot think that itis an authority which 
can be said to bind me in any way 1n decid- 
ing the present case. 


Counsel for the defendants also relied 
upon the Bench case ın Municipal Board, 
Shahjahanpur v. Sukha Singh (2) but in 
my view that casein no way conflicts with 
the views which | have expressed ın the 
present case. In that case the learned 
Judges expressly held that ıt was not a 
case of dismissal. They found that what 
had occurred was that the office of the 
Secretary had been abolished and that the 
plaintiff's services were no jonger 1equired, 
in their judgment the learned Judges ob- 
Belved : 

“We are satisfied that a Municipal Board like any 
other employer ot labour, 18 entitled to discharge 
servants ıt no longer desires to employ. It 18 true 
that-while specific provision 18 made ın the Act for 
the dismissal or punishment of a servant, there 
is no such provision tor discharge of 
any employes whose services are no longer 
fequired. ithout special statutory provision, 
however, a Municipal Board is cleaily entitled to 
perform all the acts mneceesary im the conduct 
ot 148 business. The. discharge of se:vants, whose 
offices have been abolished as a matter ot policy, 
18, 12, our judgment, clearly a step which a Munici- 
pal Board is entitled to take ın the conduct of its 
business,” 


It is clear, therefore, that this case dces 
not assist the defendants in any way be- 
cause the plaintift in that case had not been 
dismissed but on the contrary his office had 
been abolished und he had becume redund- 
ant. All that was decided was that a 
Municipal Boaid like any othe: authority 
was not bound to maintain in its service 
16yundhnt officers or servants. In my judge 
ment there is no authority of this Gourt 
which compels me to hold that in the present 
case the plaintuii has no cause of action. 
Holding as L do that whe plamtt was 
deprived of his office as the result ot an 
illegal resolution, the only question left to 
determine is the nature ot the rehet to 
which he is entitied. As | stated at tne 
commencement ot this judgment the plaint- 
iff claimed a number oi reliefs. ‘The leained 
Oivul Judge held that the plaintit was not 
entitled to the declaration or mJjunction 
claimed or to any% order reinstating hım in 
his office as Secretary of the Board. In my 
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judgment the learned Oivil Judge was right 
im refusing these reliefs. 

In my view this is not a case where an 

injunction could possibly be granted to thg 
plaintiff and without an injunction the 
declaration claimed would not be really 
effective. The plaintiff was a servant of 
the Board whose duties “were of a personal 
end confidential character, and it would be 
utterly impossible for any Court to ensure 
that in the event of an injunction being 
granted, its terms would be strictly carried 
out by the parties. In England a Court of 
Equity never entertained jurisdiction in 
cases of covenants or agreements for personal 
services or covenants or agreements which 
involved duties of a personal and con- 
fidential character: see Stocker v. Brockle- 
bank (10), Pickering v. Bishop of Ely (11) 
and Johnson v. Shrewsbury & Birmingham 
Railway Co. (12). 
- Section 56, Specific Relief Act, provides 
inter alia that an injunction cannot be 
granted to prevent the breach of a contract, 
the performance of which could not be 
specifically enforced, and s. 21 of the same 
Act provides inter alia that a contract 
be specifically enforced which is so depen- 
dent on the personal qualifications or volition 
of the parties or otherwise from its nature 
is such that the Court cannot enforce specific 
performance of its material terms. In my 
view the present case falls within these pro- 
visions of the Specific Relief Act and that 
being so, no injunction can be granted As 
Ihave stated if no injunction is granted, 
then even if a declaration was given, it 
would not be really effective. 

In my view, however, this is not a case 
where a declaration should be granted to the 
plaintiff. Section 42, Specific Relief Act, 
provides that: 

“Any person entitled to any legal character, or 
to any right as to any property, may in- 
stitute_a swt against any person denying or 
interested to deny, his title to such character or 
right, and the Court may, in its discretion, make 
therein a declaration that he is so entitlef, and the 
plaintiff need not, in such suit, ask for any further 
re 


The plaintifl is not a person entitled to 
any rights as to any property, but it is 
contended that he is a person entitled to a 
legal character, and that being so, he can 
in this suit ask the Court to make the 
declaration prayed for in the plaint. It 


ao (1851) 3 Mac. & G 350; 20 L J Oh. 401; 15 Jur. 
591; 18 L T (O 5) 177; 87 R E 87. 

a (1843) 12 L J Oh 271; 2 Y& OO C 249; 7 Jur. 
479; 60 R R 132 : 


(12)(1853) 3De G M &G 914: 28 L J Oh, 921: 17 Jur. 
1915; 98 R R 360, | è 


PRABHU LAL UPADHYA b'DISTRIOT BOARD, AGRA (ALL.). 


885 


has been -held, however, by Courts in India 
that a suit for a declaration that the dis- 
missal-of a Government or public: servant 
is without good grounds and contrary to 
Government rales or statute ig not main- 
tainable, as in sucha case the plaintiff is 
not a person-entitled to any legal character. 
This was specifically held in a Bench case 
of .the Oaleutta High Court: Ram Das 
Hazra v. Secretary of State, 16 Ind. Cas. 


-922-(13). In ‘that case the plaintiff was a 


Government servant who alleged that he had 
been wrongfully dismissed. The Oourts 
however, held that no cause of actron lay 
against theSecretary of State for India and 
forther that'a claim could not-be made for 
a declaration that ‘he had been dismissed 
in -contravention of the rules applying to 
Government servants. At p. 925* Mookerjee, 
J. observed.:* 

“The plaintiff is not entitled toa declaration that 
his dismissal has been in contravention of the rules, 
because it does not fall within the scope of s. 42, 
Specific Relief Act, nor can it admittedly lead up 
to any consequential relief-against the Orown which 
the Court is competent to grant Section 42 as was 
explained in Deokalt Koer v. Kedar Nath (14) does 
not ganction’ every form of declaration but only a 
declaration that the plaintiff is entitled to a 
specific -legal ter or right as to pro : 


“Now, there is obviously no claim by the plaint 


as to a right to-any property; can we then 
say that he has a claim or title to any legal 
character which:the defendant is interested to deny? 
The question must obviously be answered in the 
negative.” l f 
This case was followed by this Oourt in 
Roshan Lal v. District Board, Aligarh (1) 
previously cited which was a case of a 
Secretary ofa District Board claiming 8 
declaration that he had been dismissed 
contrary tothe terms ofthe U.P. District 
Boards Act, 1922. Bennet, J. who delivered 
the principal judgment in the case and 
with whom Allsop, J. concurred, expressly 
approved of the dictum of Mookerjee, J. to 
which I have referred. At p. 8087 Bennet, J. 


_@tates: , 


“The reasoning given in this judgment applies to 
the relief of a declaration asked for by the present 
plaintiff that the resolution of October 16, 1932, is 
void and such a declaration cannot be granted under 
s, 42, Specific Relief Act.” 

A similar view was takén by another 
Bench of this-Oourt in Municipal Board, 
Shahjahanpur v. Sukha Singh (2) previous- 
ly cited. That was a somewhat different 
case where the services of a Secretary of 
the Municipal Board had been dispensed 
with because the office of Secretary had 

4 
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been abolished by a special resolution of 
the Board. It was contended that the 
Board hadi no power either to abolish the 
office or to dispense with the services of 
the Secretary and a declaration was claimed 
to the effect thatthe plaintiff was still the 
Secretary of the Board. The Bench who 
decided that case, however, observed : 

“There can be no doubt, however, in our judgment 
that he isnot entitled to maintain a suit for a 
decJaration that he had not been legally dismissed 
by the defendant Board and that he was still their 
servant and entitled to continue drawing his salary. 
The Courts have no jurisdiction to force an employer 
of labou? to retain the services of a servant he no 
ripe: wishes toemploy. Every employer is entitled 
to discharge s servant for whose services he has no 
further need Tf his discharge amounts in the cir- 
cumstances to wrongful dismissal, then no doubt 
the employee is entitled to damages. Hea is not, 
however, entitled to a declaration that he is still ım 
the employment of his master, nor is, he entitled to 
claim the continuance of his salary from his employer.” 

On the other hand, it may be contended 
that as the Secretary of a District Boerd 
is appointed under the provisions of s. 70, 
U. P. District Boards Act, he is a person 
who has a definite legal character or status 
and that view is supported by the English 
case in Smith v. Macnally (7). In that 
case a schoo] teacher to whom the provisions 
. of the Education Act, 1902 applied, was 
wrongfully dismissed and the Court granted 
a declaration that the plaintif was still a 
servant ofthe defendant upon the ground 
that the Act conferred on teachers a status 
which they were entitled to retain until 
the requirements of the Act with regard to 
their dismissal had been complied with. A 
similar case was Hanson v. Radcliffe Urban 
District Council (8) in which Russell, J. 
and the Oourt of Appeal held that the 
plaintiff was entitled toa declaration that 
he was stilla servant and to an injunc- 
tion to restrain the defendants from dis- 
missing the plsintiff. 

These cases, however, differ from the 
present case in material respects. The 
proceedings were of the nature of inter- 
locutory proceedings and these declarations 


and injunctions were granted pending the’ 


final hearing and diaposal ofthe cases. In 
my judgment, however, I am bound to follow 
the Indian cases which are decisions upon 


s. 42, Specific Relief Act, which governs’ 
tifis case and to hold that the plaintiff is 


not entitled in law to the declaration and 
injunction prayed for in his plaint. In any 
even}, &ven if his suit for a declaration 
was maintainable, I should not be prepared 
to grant a declaration in this case. By the 
express terms of s. 42, Specific Relief Act, 
the granting of a declaration ‘is discre- 
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tionary. The words of the section are: “and 
the Court may in ils discretion make there- 
ina declaration”. As I have stated pre- 
wously, the Court cannot grant An injune- 
tion in this case and that being so, even 
if the plaintiff was legally entitled to a 
declaration, I would not be prepared to’ 
grant one because the mete granting of a 
declaration without an injunction would not 
be an effectiveremedy. In any event relief 
by way of damages is, in my view, adequate 
in cases of this kind and that being so, a 
Court can, in its discretion, refuse a declara- 
tion or injunction. 

Further, the conduct of the plaintiff in 
my view disentitles him to any relief by: 
way of adeclaration. The old maxims of 
the English Court of Chancery apply in my 
judgment toclaims for relief in the nature 
of equitable relief in the Indian Courts. 
If the old maxims. “He who comes to equity 
must do equity” and “He who comes to equity 
must come with clean hands” apply to this 
case, then, quite clearly a Court should not 
grant the plaintiff any equitable relief by 
way of declaration. The facts of this case 
disclose a deplorable state of affairs. Very- 
soon after the plaintiff was appointed 
Secretary friction began between the plain- 
tiff and the Ohairman of the Board. (His 
Lordship then discussed the evidence and 
proceeded). Further, I am satisfied that 
the plaintiff did asscciate himself with his 
brother and other members of the Board 
who were opposed to the Chairman and 
his pariy and that also in my view disen- 
titles him to ask the Court to exercise its 
discretion in his favour. The counter- 
charges which the Secretary makes in his 
note of December 24, 19380, were charges 
which the Ohairman’s opponents were 
making against him andthe fact that the- 
Secretary sees fit toset cut these charges. 
in the note shows to my mind quite clearly. 
that the Secretary was not a disinterested 
party but was obviously throwing his weight- 
on the side of his brother and the latter's: 
supporters. For the reasons which I have 
given, lam satisfied that even if a suit by 
the plaintiff fora declaration was main- 
tainable, the claim for suchMeclaration was 
rightly dismissed. 

As to the claim for reinstatement, it is 
clear that the Oourt has no jurisdiction to. 
grant the same. It could cnly do so by 
granting the declaration -and injunction 
prayed for in the plaint and for the rea- 
sons which! have, given, the plaintiff is 
not entitled to either of these two forms 
of relief That bing so, his claim for 
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einstatementwas rightly dismissed. The 
fearned Civil Judge came to the conclusion 
that asthe plaintiff had been improperly 
dismissed, he was entitled todamages and 
with that view I agree. The learned Judge 
awarded the plaintiff Rs. 4.000 and appor- 
tioned the damages against the two defen- 
dants. He awarded the plaintiff Rs. 3,000 
damages against the defendant Board and 
Rs. 1,000 against the defendant Amba 
Prasad, the Chairman ofthe Board. 

In the first place I am not satisfied that 
the plaintiff is entitled to a sum of Rs. 4,000 
a8 damages and such sum appears to 
me to be excessive in all the circumstances 
of the case. The learned Judge awarded 
the damages ; (a) to compensate’ him for 
loss of salary from the date of his illegal 
dismissal to the date of this suit; (b) to 
compensate him for the trouble and in- 
covenience caused by the necessity of insti- 
tuting this suit; (c) to compensate him for 
the trouble and inconvenience caused by 
having to adducea mass of evidence to 
prove his case which the defendants had 
resisted on all points when they must have 
known that some of the points at any rate 
were of no substance. 

In my judgment this is a case of wrong- 
ful dismissal and the plaintiff is entitled 
to damages to compensate him for the 
actual loss caused to him by such dismissal 
and the Court is not entitled to consider 
what compensation a servant sHould be 
given forthe inconvenience caused to him 
in having to bring his suit and prove his 
case. Asto the loss suffered by the plain- 
tiff, the latter is wholly silent. Oounsel for 
the plaintiff frankly admitted before the 
Court that he was really pressing for a 
declaration and an injunction and he could 
point to little or nothing on the record 
which could assist the Oourt in assessing 
damages. The plaintiff himself gave no 
evidence whatsoever as to the damage which 
he had suffered and further gaveeno evi- 
dence that he had attempted in any way 
to minimise his loss. The plaintiff's attitude 
throughout has been that he has been de- 
prived of his office by an illegal resolution 
and that in law he is still the Secretary 
and, therefore, entitled to his salary. There 
can be no question that the plaintiff was 
dismissed, though in the circumstances of 
the case illegallv, and in my view, all that 
he is entitled to is damages to compensate 
him for the loss which he has suffered. To 
assess that loss in this tase is extremely 
difficult having regard, to the complete 
absence of evidence upon this question. 
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The plaintiff was of course -deprived of 
his salary from the moment he was dis- 
missed and from the evidence of Mr. 0. W. 
Grant, Commissioner of Agra, which is 
printed at p. 24 it would appear that the 
plaintiff's salary in the month of October 
1931 was Rs. 270 per month and that it 
would beincreased in March 1932, | 

According to the evidence the plaintifi 
wasa qualified legal practitioner and there 
can be no doubt that after his dismissal 
he could have returned and practised at the 
local barin Agra. Whether he did so or 
not and what tc earned if he did return 
to the bar itis impossible tosay. In my 
view the plaintiff, the moment he was dis- 
missed, was under a duty to minimise his 
damages and to seek some post similar to the 
one which he had held under the Board or to 
return to practise and thus minimise his 
loss. Inno circumstances is a dismissed 
servant permitted to do nothing for him- 
self and then claim an indefinite loss of 
salary. The very fact that the plaintiff gave 
no evidenge that he had attempted to mini- 
mise his loss suggests strongly that he was 
not really suffering any substantial loss as 
a result of his dismissal, One would ex- 
pect a man deprived of a monthly salery 
of Rs. 270 to do something and to give 
evideuce of his attempts to obtain suitable 
employment. Here no such evidence has 
been given. In assessing damages, a Court 
is entitled to take into consideration all 
that has happened or is likely to happen 
to increase or mitigate the servant's loss. 
In my view it is clear that the plaintiff's 
days were numbered and that even if 
he had not been illegally dismissed by the 
resolution of October 29, 1931, he would not 
have long remained an officer of the 
Board. Within a fortnight two meetings 
had been held with a view to dismissing 
the plaintiff. On October 19, 1931, a 
meeting was held, but as I have pointed 
out one member of the Board either left 
the meeting or wus taken away by force 
and consequently the necessary majority 
for passing & resolution of dismissal could 
not be obtained. However at that meet- 
ing, a resolution reducing the Secretary's 
salary to Re. 50 per mensem was passed. 
I have grave doubt as to the validity of 
this resolution because in my view ft was a 
resolution punishing the Secretary ang such 
a resolution required the same majority as 
a resolution diemissing him. That is glear 
from the provisions of 8. 71, U. P. District 
Boards Act, 1922 From the evidence it is 
clear that his salary was not reducsad he- 
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* cause of financial stringency but was mere- 

ly reduced because it was found he could 
not at that meeting be dismissed. The 
-fact that a majority of the Board were 
prepared to resort to such tactics shows 
that at that time the Secretary was highly 
unpopular and ‘that his tenure of office 
was precarious in the extreme. On Octo- 
ber 29, 1931, when the resolution dismie- 
sing the Secretary was carried, it is also 
- clear that though such resolution was not 
‘ carried by the necessary majority, it found 
very csuhketantial support from the members 
of the Board. In those circumstances even 
if the Secretary had not been illegally (?) 
dismissed on October 29, 1931, bis tenure of 
ofice was precarious and likely to be 
brought to an end within a short period of 
time. The Oourt is entitled to look at what 
was likely to happen if the illegal resolution 
had not been carried, and in my View, the 
probabilities were that a resolution dismis- 
sing the Secretary would have been carried 
within a comparatively short period from 
October 29, 1931. 

It slso cannot be overlooked ‘that the 
plaintiff was an educated man who was 
intellectually wel] qualified for positions 
carrying a salary: of Rs. 270. Had he made 
any attempt to obtain any such position, 
he might well have succeeded within a 
reasonable period of his dismissal. Fur- 
ther, if he had cared to return to practise 
at the bar he might also have substantially 
minimised his loss within a reasonable 
time. I must have regard to all these 
circumstances in assessing damage and 
in my view the plaintiff will be amply com- 
pensated for his loss by awarding him asum 
of Rs. 810 which amounts tothree months’ 
salary. In ordinary circumstances a person 
in the plaintiff's position would be entitled 
to three months’ notice to terminate his 
employment and such a period would, in my 
view, be sufficient to enable the plaintiff to 
obtain other employment and earn his pre: 
vious salary. 

As I have stated the learned Oivil Judge 
apportioned the damages between the Board 
and the Ohairman, but I am unable to 
understand upon what principle he acted. 
He found ‘that the plaintiff was maliciously 
and iulegally dismissed and that Amba 
Prasad, the Chairman, was actuated by 
malice. Even if that be the case, such is no 
grouudefor apportioning the damages. The 
learned Judge was treating the case as a 
case of wrongful dismissal and the plain- 
tiffs employer was undoubtedly the Board. 
Jt is true tat Amba Prasad took an active 
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part in the.dismissal of the plaintiff bat 
he was acting on behalf of the Board an 
as a servant of the Board. The Board 
cotld only act through its officers and 
the act of dismiseal by the Board had to 
be performed by the officers of the Board. 
If the Board acted maliciously, it was due to 
the fact that its members were malicious 
and I am unable to ses howa Chairman 
or member of the Board can be made 
liable for damages for wrongful dismissal 
when the dismissal isan act of the Board “’ 
itself. The employer is the person liable to 
pay damages for wrongful dismissal, and 
such being the case, no decree should have 
been passed against Amba Prasad. Counsel 
for the ‘plaintiff has argued that the 
damages awarded against Amba Prasad 
were damages for conspiracy or for un- 
lawful procuring the dismissal of the 
plaint.ff. In para. 6 of the plaint it is 
stated that : 

“while the plaintiff was the Secretary of the Board, 
Amba Prasad, defendant No, 2, out of malice conapir- 


ed with some other members of the Board to harm 
the plaintiff” 


and that is all that is said concerning any 
conspiracy. ‘lhroughout the whole of pro- 
ceedings the case was treated as a case of 
illegal dismissal or an atlempted dismissal 
and it is for the dismissal that damages 
were awarded against Amba Prasad. In my 
view it is impossible to support these 
damages» upon any ground of conspiracy or 
such like. It is also impossible to support 
these damages upon the ground that Amba 
Prasad wrongfully procured the illegal dis- 
missal of the plaintiff. The damages for 
such an act would be the loss suffered by 
the plaintiff as a result of his dismissal and 
such have been awarded to him as damages 
for wrongful dismissal by the Board. 
Clearly the plaintiff cannot obtain damages 
against the Board to compensate him for 
the loss caused by the dismissal and also 
recover from Amba Prasad the same 
damages for procuring such wrongful dis- 
missal. In any event such an allegation 
is not pleaded, and as IJ have stated, no 
suggestion was made throughout that the 
claim for damages against® Amba Prasad 
was based on any different grounds from 
the claim for damages against the Board. 
The learned Oivil Judge apportioned the 
damages merely upon the ground that 
Amba Prasad had acted maliciously and in 
my view that is no ground whatscever for 
awarding damages against Amba Prasad. 
In my view the ‘claim for damages in this 
case was a claim for damages solely for 
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, illegal or wrongful dismissal, and that being 
* B0, the only defendant which could be made 
liable was the Board which employed the 
plaintif. Thate wen so, the damf&ges 
awarded against Amba Prasad cannot be © 
mintained. For the reasons which I have 
given, I hold that th@learned Civil Judge 
was rightin dismissing the plaintiff's claim 
for all reliefs except a relief by way of 
damages and as to the latter I hold that 
the damages awarded were excessive and 
must be reduced to a sum of Rs, 810 and 
that such sum must be decreed against the 
defendant Board only. 

Rachhpal Singh, J.—I agree with my 
Jearned brother and have nothing more to 
add. 

By the Court—For the reasons given 
above, we allow F. A. No. 341 of 1933 in 
part and-reduce the damages swarded to 
the plaintiff against the respondent Board 
to Rs. 810 and modify the decree accord- 
ingly. The parties should pay and receive 

` costs inthis Oourt and in the Court below 
in proportion to their success or failure. 
We allow F. A. No. 346 of 1933, set aside 
the decree passed against Amba Prasad and 
dismiss the plaintiff's claim- against him 
with costs in this’ Court and the Court 
below. Further we dismiss: F. A. No. 348 
of 1933 with costs. 


D. - Order accordingly. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1207 of 1934 
and 
Oivil Revision Petition No. 2059 of 1934 
arch 8, 1937 
VENKATARAMANA Rao, J. 
VADREVU VENKATARATNAM GARU— 
APPHLLANT 
VETSUS 
MAHARAJAH or PITTAPUR AND OTHERS— 
RgsPONDBNTS y : 

Madras Irrigation Cess Act (VII of 1865), s 1 (D)— 
Riparian land— Pre-settlement inam land on banks öf 
stream—Channel taking water and irrigating portion 
of land— Origin of channel and inam unknown— 
Inam register. @howing only small portion as wet— 
Land, if riparian tenement — Ripartan owner, if 
can irrigate whole land without paying cess. 

The question whether a particular land isa riparian 
tenement is always-a question of fact depending on 
the ene of the case and upon several 


The suit land was 8 single block of 11 acres of a 
pre-settlement inam land situated on the bank of a 
stream. A portion of the lend was irrigated by 8 
channel which carried water from. the stream. 
The origin of the channel gras unknown, eguslly so the 
origin of the inam. It was cultivated part as wet 
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and part as dry. The inam register showed a part 
as wet. The eemindar claimed to levy water ceas on 
the part cultivated wet in excess of the extent noted 
in the inam register : 

Held, that the suit land was s riparian tenement 
“and that having regard to the geographical situation 
of the plot, it could be. presumed thatthe grant of 
the land carried with it the right to utillise the 
water from the stream and the fact that in an inam 

statement only 2 acres 87 cents was mentioned aa wet 
was no Criterion for restricting the user to the said 
extent, Lakshmtinarasu v. Secretary of State (1) and 
Attwood v.. Llay Main Oolliertes (2), referred to. 


8.0. A. and O. R. P. against the decree 
of the Sub-Jadge, Cocanada, in A.S. No. 16 
of 1933. 

Messrs. G. Lakshmanna and G. Chandra- 
sekhara Sastri, for the Appellant. 

Mr..Ch. Raghava Rao, for the Respondents. 


Judgment.—The question in thia case 
is whether the suit land is a riparian land 
abutting the river Yeleru and whether the 
plaictiff is not entitled to levy water cess 
for the utilisation of the water for the irri- 
gation of the suit land. The question 
whether a particular land is a riparian 
tenement is always a question of fact de- 
pending -on the -circumstances of the case 
and upon several factors. I am satisfied 
upon the circumstances of this case that 
the suit Jand isa riparian tenement. The 
suit land isa pre-settlement inam within 
the geographical limits of the zemindari 
of Pittapur. Itis asingle block of land 
about 11 acres in extent bordered by 
the stream Yeleru; part of the land is 
dry and part of the land is wet. There is 
a channel, which takes water from the 
Yeleru river to irrigate a portion of the 
defendants’ lands. The origin of the chan- 
nel is unknown, equally so the origin of the 
inam, Having regard to the geographical] 
situation of this plot, one can fairly pre- 
sume that the grant of this land carried 
with it the ‘right to utilise the water from 
the stream Yeleru and the fact that in an 
inain. statement only 2 acres 87 cents is 
mentioned “as wet is no criterion for res- 
tricting the user to the said extent. Re- 
liance was placed by Mr. Raghava Rao on 
two English cases and on a passage in 
Coulson on ‘Waters’ and a decision of 
Sadasiva Ayyar, J. in Lakshminarasu v. 
Secy. of ‘State (1) as regards the e&tent 
of a riparian estate. It will beseen from 
those cases themselves that the learned 
Judges did not-attempt to give,a «precise 
définition of what the extent of a riparian 
estate is. As Lawrence, J. pointed out in 


(1):34 M L J 328; 43 Ind, Oas, 11& A TR 1919 Mad, 
1192; 7. L Wl; 23M: L T235. 
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Attwood v. Llay Main Collieries (2) at 
p. 159* it depends upon a number of cir- 
cumstances and all that is required is rea- 
sonable proximity to the river bank. One 
test laid down in Farnham and referred to 
by Sadasiva Ayyar, J. in Lakshminarasu 
v. Secretary of State (1) at p. 2267 is this: 
“Under ordinary circumstances the individual 
acquires title to such an amount of land only as 
can reasonably care for and cultivate by his 


`~ own efforts with such paid assistants as his busi- 


ness ability make it profitable for him to employ.” 

There is no question in this case that 
the suit Jand forms part of a single plot 
and also is in a single ownership. Taking 
this in conjunction with its geographical 
situation and its physical configuration. 
one can fairly presume on the facts of this 
particular case that the suit land is a 
riparian tenement. I, therefora, reverse 
the decision of the learned Subordinate 
Judge and restore that of the District Mun- 
sif with costs. No orders are necessary on 


the civil revision petition. (Leave to appeal 
asked for is refused.) | 
N.-D. Appeal allowed. 


(2) (1926) 1 Oh. 444; 95 L J Oh. 221; 134 L T 288; 70 
S J 265, 


* Page of (1 938) Oh.— Ed.] 


i 
tPageof 34 M. L. J{Rad.] 





LAHORE HIGH COURT 
Second Oivil Appeal No. 1131 1936 
February 4, 1937 
TEK OAND, J. - 
SURAT SINGH AND oTagrs— 
Darenpants—APPRLLANTS 
versus 
Musammat SANTI—PLAINTLFP AND 
oTaBRS— DERENDANTS—RESPONDENTS 
Punjab Courts Act (VI of 1918), s. 41 (3}—Buit 
involoing question of custom—Parttes relying on 
judicial precedents as instances—Court holding in- 
stances cited by plaintiff suficient to rebut presump- 
tion arising from riwaj-i-am— Second appeal held 
not maintainable without certificate under s. 41 


(3). 

Tn the case, the parties had relied upon several 
judicial precedents as instances in supportof the 
custom alleged by tHbm respectively and the only 
question before the Oourt was whether the instances 
cited by the plaintiff were sufficient to rebut the 

resumption arising from the entry in the riwa}¢-am. 
None ef these judicial instances was binding on 
the lower Court asthe final pronouncement of the 
High Court, put they were mere instances in the 
case. The Court r considering these instances, 
found that those cited by the plaintiff were suff- 
cient to*rebut the presumption arising from the 
riwaj-i-am : 

Held, that the second appeal really raised a 
question relating to the existence of a custom, which 
could not be gon@in, in second appeal without a 
certificate under s. 41, cl. (3), Punjab Courts Act. 


SURAT SINGH v. BANTI (LAH) 
S. O. A. from the decree of the District: 
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Judge, Sialkot, dated April 29, 1936. 

Mr. Barkat Ali, for the Appellants 

Mt. S. L. Puri, for the Respondent- 
(Plaintiff). 

Judgment.—The property in dispute 
belonged to one Jhenda, Jat of Mauza 
Dhamthal, Tehsil Narowal, District Sialkot. 
On his dying sonless, it was taken posses- 
sion of by the defendants-appellants, who 
Claimed to be his collaterals in the 11th 
degree. The plaintif, Musammat Santi, 
who is the daughter of Jhanda, instituted a 
suit for possession alleging that she was the 
heir of the deceased, the property being 
non-ancestral gua the defendants. The 
trial Judgé decreed the suit. The 
defendants appealed to the District Judge 
but the appeal was unsuccessful. They 
have preferred a second appeal to this 
Court, in which the sole question raised 
is that under the custom prevailing in 
the tribe, collaterals, howsoever distantly 
Telated, succeed to the property of sonless 
proprietor, whether ancestral or not, in 
preference to his daughter. A prelimi- 
nary objection is raised on behalf of 
the respondents that this second appeal 
is incompetent as no certificate has been 
obtained from the District Judge under 
s. 41, cl. (3), Punjab Courts Act. 

In my opinion this preliminary objection 
has force and must succeed. Mr. Barkat 
Ali has corftended that in this case no oral 
or documentary evidence was led by the 
other party who relied upon certain 
judicial instances, one of which was in his 
faveur and that the learned District Judge 
should have followed it in preference to 
the other instances which had consistently 
taken tbe opposite view. He has also 
cited before me a number of rulings in 
support of his contention. None of these 
rulings, however, has any bearing on the 
point before me, as there the question 
involved wes either one of interpretation 
of a particular entry in the riwaj-t-am or 
the wajib ul-arz or of the interpretation of 
a particular ruling of this Goart. In the 
present case, the parties had ,relied upon 
several judicial precedents as instances in 
support of the custom alleged by them 
respectively and the only question before 
the Court was whether the instances cited 
by the daughter were sufficient to rebut 
the presumption arising from the entry in 
the riwaj-t-am. None of these judicial in- 
stances was binding oh the lower Court as 
the fins] pronouncemegt of the High Court, 
but they were mere instances-in the case. 


& 


1938 


The learned District Judge, after consider- 
ing these instances, found that those cited 
by the plaintiff-respondent were sufficient 
to rebut the presumption arising frome the 
riwaj-i-am. 

_ His finding was, therefore, based upon a 
consideration of the gvidence on the record 
and was to the effect that the custom 
actually prevailing in the tribe was that 
the daughters of a sonless Jat in the 
Sialkot District succeed to hie property in 
preference to collaterals of the 11th degree. 
The second appeal, therefore, really raises a 
question relating to the existence of a 
custom, which cannot be gone in, in second 
appeal without a certificate under s. 41, 
el. (3). The preliminary objection, there- 
fore, must be upheld and the appeal dis- 
missed with costs. 

S, Appeal dismissed. 


SS 


BOMBAY HIGH COURT 
Civil] Revision Application No. 61 
` of 1937 
September 14, 1937 
NORMAN, J. 
SURAT BOROUGH MUNIOIPALITY': 
— APPLIGANTS 


VETEUS 
HAMIDUDDIN NASIRUDDIN SAYED- 
AND ANOTHBE— OPPONENTS 

Bombay Municipal Boroughs Act (XUIIT of 1935), 
ss. 111, 88, 110—Order of Sessions Judge in revision 
under 8. 111—Revision, tf lies on Civil Side of High 
Court—Artthmetical mistake tn assessment—Muni- 
cipality not acting under s. 82—Such mistake 
brought before Magtstrate ake ja by assessee under 
8s, 110—Magistrate, if can c r such mistake, è - 


shows that the revisionsl power is exerci by 
Court and not by a persona ] , and the 
matter is one of a civil liability. The Sessions 


Oourt acting in revision unders 111, is, therefore, for 
the purposes of the Municipal Boroughs Act, a Oourt 
dealing judicially witha civil liability and the fact 
that the Sessions Judge's functions are ordinarily 
criminal is no more material than the fact that the 
Collector's functions are ordimarily ekecutive, An 


‘application in revision on the civil side of the High ° 
, therefore, lies from the order of the Sessions’ 


Judge in revision under s Ill. At the 
same time, being a second application in revision, 
the High Coure will not interfere unless it appears 
that there has been some 
by the Sessions Oourt or the decision is manifestly 
erroneous or unjust. Purushottam v, Mahadu (3), 
referred to. 
Section 82, Bombay Municipal Boroughs Act, covers 
an arithmetical as well as any other mistake. 


Wherethere is an arithmetical mistake in assesgs.- 


ment and the Municipality instead of taking action 
under s. 82, brings the mgtter before the Magistrate 
in an appeal by the assesses under s. 110, it is not 


open to the. eee tp take into consideration 
i F 


saeh, arithmet mistake. ns 


y 
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JO. R. App. against the order of the Ses- 
sions Judge, Surat, in Special Revision 
Application No. 19 of 1936. 

Messrs. M. B. Dave and N. N. Majumdar, 
for the Applicants. 

Messrs. A. G. Desai, for Opponent No 1 
and G. B. Rajadhyaksha, for Oppo- 
nent No, 2. l 

Order.—This isan application to revise 
an order mads by the Sessions Judge of 
Surat, under s. 111, Bombay Municipal 
Boroughs Act, 1925, revising a decision of 
the Magistrate made under s. 410 of the 
Act. A preliminary objection is taken that 
no such application lies. The dispute 
relates to the assessment of land and 
houses belonging to the opponents. Under 
s. 104 of the Act a demand is made. On 
this an appeal lies and was made to the 
Standing Committee, and afurther appeal 
lies to a Magistrate under s. 110. Then 
the Magistrate's decision is, under s.111, 
subject to revision by the Court to which 
an appeal would lie against the Magie- 
trate’s decision: in this case, as the Magis- 
trate was a First Olass Magistrate, to the 
Gourt of Session. ° 

Previous attempts have been made to 
bring such matters before this Oourt on 
its criminal side. The first is reported 
in In re Dalsukhram (1) at which date 
there was nothing analogous to the present 
s. 111, and as- faras the Act was concern- 
ed, the decision of the Magistrate was (nal. 
The Court held that the Magistrate hear- 
ing the appeal was merely an appellate 
authority having jurisdiction given by the 
Act to deal with the questions of a civil 
liability and was not “an inferior Orimi- 
nal Oourt”; his decision. therefore, was 
not subject to revision on the criminal 
side. The matter again came before this 
Gouri in Ahmedabad Municipality v. 
Vadilal (2) the order sought to be re- 
vised being one made under g. 111 of the 
Act. The Oourt, after referring to the 
earlier decisions again remarked that the 
matter related to a civil liability and 
held that it had no jurisdiction. The ratio 
decidendi appears to be that as the matter 
was a civil one, the Sessions Oourt was 
not a Criminal] Court and its decision aould 
not, therefore, be revised on the criminal 
side. -© 

A revision application will lie on the 
civil side only from a Court subotdinate 
to a High Court and it is argued by 

(1) 9 Bom. L R 1347; 6 Or. L J 425. 
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(2) 30 Bom. L R 1084; 112 Ind. Jas. 585; A I R 
4,928 Bom. 376; 29 Or. L J 1081. 
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Mr. Desai that the Courts which are subor- 
dinate to the High Court are enumerated 
in s 3, Oivil Procedure Code. It has, how- 
ever, been held in Purushottam v. Mahadu 
(3) that s. 3, Oivil Prccedure Code, is 
not exhaustive. That case arose out of an 
application to revise a decision made in 
revision by the Oollector under the Mam- 
latdar's Courts Act. It washeld that as 
the Collector by the Act is declared to be 
a Court, he was acting judicially, and as 
he was dealing with a civil matter, the 
application, to the High Oourt did lie. 
That decision is, I think, much ia point 
here. Section 111 shows that the revisional 
power is exercised by a Oourt and not by 
a persona designata, and it has been held in 
the decision on the criminal side to which I 
have already referred that the matter is one 


‘of a civil l'ability. The Sessions Court is, 


therefore, for the purposes of the Municipal 
Boroughs Act a Court dealing judicially 
with acivil liability and the fact that 
the Sessions Judge's functions are ordi- 
narily criminal is no more material than 
the fact that the Coilector’s functions are 


ordinarily executive. It appears to me, 
therefore, that this application does 
lie. 


At the same time, being a second appli- 
cation in revision, this Oourt will not 
interfere unless it appears that there has 
been some grave abuse of its power by 
the Sessions Oourt or the decision is mani- 
festly erroneous or unjust. The main 
ground of this application is that the 
Sessions Judge though only a Oourt of 
revision acted as if he were a Oourt of 
‘appeal. He held that the two lands were 
pablic places of worship whereas the 
Magistrate had held that they were 
private places of worship and he lowered 
the assessment of the superstructure. 


. That he stretched his powers of revision 


to the utmost may be admitted, but his 
discretion is wide, and I do not think 
that any further revision by this Court 
would be justified. 

A father ground arises as follows. The 
appeal to the Mugistrate was presented by 
the assessees. Some time after filing a 
rejoinder, the Municipslity contended that 
by en arithmetical mistake the total assess- 
ment was very much lessthanit should 
have been. The Magistrate took this into 
considgration, with the result that though 
the assessee were the appellanis and suc- 
ceeded éo some extent, the assessment was 
actually raised instead of being diminichea. 
v(3) 14 Bom. L & 947; 17 Ind. Oas. 676; 37 B 114. 
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The Sessions Judge considered that it was 
wrong to take into consideration the arith- 
metical mistake. I d? not think that any 
interference is called for by this Court on 
that ground. Section 82, Municipal 
Boroughs Act provides that the Oommittee 
may at any time alter an entry in res- 
pect of any property, such entry having 
been erroneously made in the assessment 
list through mistake. That section, I 
think, covers an arithmetical as well as 
any other mistake. Instead -of bringing 
the matter before the Magistrate, the 
Standing Committee should have acted 
under s. 82 and heard any objection which 
might be brought by the assessees under 
that section. i would add that Mr. Desai 
for the appellants denies strenuously that 
there has been any arithmetical mistake 
at all. The Municipality not having adopted 
such procedure, I donot think that it was 
open to the Magistrate to take the mistake 
into consideration. The Rule, is therefore, 
discharged with costs. 


8. Rule discharged. 





CALCUTTA HIGH COURT 
December 22, 1936 
Lort WILLIAMS, Je ` 
In the matter of MY MENSINGH LOAN 
OFFIOE, Lp. 

Companies Act (VII of 1913), s. 153~Powers of 
Court are strictly limited under specific sections — 
Court cannot modsfy, alter or expunge any part of 
scheme without consent of those who agreedto it— 
Application made three years after sanctioning of 
scheme for PEPA Wed modifying tt—Court, if should 
altemor modify scheme. 

The Court has no power to modify or altera 
scheme without the consent of those who agreed to 
it. The powers of the Oourt under the Oompanies 
Aot are strictly limited to those given in specific 
sections. Under a. 153 it may order amesting to be 
held to consider ascheme of arrangement and may 
grant or withhold sanction of such scheme, It can- 
not modify or alter or expunge any part of it without 
the consent of those who have agreed toit To hold 
that the Qourtehas power fo expunge part of a sanc- 
tioned scheme without the consent of those persons 
whose agreement to the scheme was essential before 
it could be sanctioned at all, would be contrary to all 
principles of fairness and justice In the matter of 
Dewangun) Bank and Industry, Ltde (2) held over- 
ruled by Mihirendra Kissore Dutt v. Brahmanbaria 
Loan Qo., Lid. (3), Inthe matter of Natore Kamala 
Bank, Ltd. (1) and Mihtrendra Kissore Dutt v. Brah- 
manbaria Loan Oo., Ltd. (3), relied on, 

A depositor in certain loan company obtained a 
decree for his ap ee and subseqaently at a meeting 
for approving the scheme at which he was present 
and departed after filing objection to scheme, the 
scheme was moditied whereby the dearee-holders 
against company were jo be treated as depositors. 
The scheme was sanctioned | by the Court, The 
decree-holder applied for tion of decree but 
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it was dismissed holding that the scheme was bind- 
ing on him. Hedid no, appeslagainst this decision, 
but more than three years after the sanctioning of 
the schemeapplied to cancel it orto modify it by 
expunging the clause whereby tho decree: holdefs were 
also included among the depositurs : 

Held, that the application to cancel or withdraw the 
sanction already given should not be allowed after 
sucha long delay. In $e Securities Insurance Co. 
(5) and Nicholt v. The Hberhardt Oo. (8), referred 


to. 

Mr. Sudhis Roy, 
(Prafulla K. Gupta). 

Mr. Susil Sen, for the Company. 

Order.—‘[he points raised on this peti- 
tion are the same asin the case of In re 
matier of The Natore Kamala Bank, 
Lid (1) decided by me on May 25, 1936. 
The tacts aie similar. -Tne petitioner was 
a depositor of the Mymensingh Loan Office, 
Limited, and obtsined a decree in the 
Munsits Court at Jamalpur on February 
6, 1932, tor the amount of his depcsit 
with interest and costs. Subsequently he 
receiyed.a notice dated July 20, 1933, in- 
timuting ihat by an order dated July 17, 
1933, Ameer Ali, J. uad directed a meeting 
of the depositors of the Company to be 
held on August z0, 1933 for the purpose 
of considerng and approving the scheme 
of arrangement annexed thereto. The 
petitioner attended that meeting and after 
nling a written objection stating that he 
was a creditor and nct bound by this 
echeme, he departed withoal tuking any 
further part in the proceedings. At that 
ineeling Lhe scoueme was modihed by adding 
that ‘the depcsilors shall include those who 
have sued the Oompany and also those 
who have obtained decrees,” and adopted 
by the necessary majority of those plesent. 
By an order dated. August 29, 1933, the 
Qourt sanctioned the scheme so modified 
and adopted. Subsequently in 1933 the 
pelitioner applied to the Munsif’s Court 
tol execution ot his decree, ‘this was 
refused onthe ground that the execution 
could not proceed tor the present because 
the petitioner was included in the scheme 
sanctioned by the Uourt. He did not ap- 
peal against this decision butin 19db ne 
apphed ag tor execntion and his appli- 
Gallon was uismissed on the ground (as 
slated iu nis affidavit) that the previous 
order in execution was binding on him, 
and bis applcation was theretore barred. 
ke has pieterred an appeal against this 
decisivn which is pending betore the Dıs- 
trict Judge ot Mymensingno. He now asks 
that the scheme satfctioned by the Court 


(1) 172 Ind. Cas. 349; æ 
1937) 1 Cal. 368; 10 R O 368, 


for the Petitioner 
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on August 29, 1933, be cancelled, or alter- 
natively that it be modified by expunging 
the words “depositors shall include those 
who have sued the Company and also 
those who have obtained deciees”’. 

For the reasons given in the case to 
which I have already referred, the Court 
has no power to modify or alter a scheme 
without the consent of those who agreed 
to it. The powers of the Court under the 
Companies Act are strictly limited to those 
given in specific sections- such as ss. 12, 
38, 77, 153 and 102. Under & 153 it may 
order a meeting to be held to consider a 
scheme of arrangement aud May gran: or 
withhold sanction of such scheme. It can- 
not modify or alter or expunge any part 
of it without the consent ot those who 
have agréed toit. ‘The decision of Buckland, 
Ag. O. J. tothe contrary in In-the matter 
of Dewangunje Bank & Industry, Ltd. (2) 
(March 5, 1934) must be considered as over- 
ruled by the decision of the Oourt sitting in 
appeal in Mthirendra Kiesore Dutt v, 
Brahmanbaria Loan Co., Lid. (3) (May 1, 
1934). Itis true that Buckland, Ag. O. J.’s 
decision which was followed by Panck- 
tidge, J. was approved by the Court sitting 
ın appeal in Rajshaht Banking Corporation, 
Limited v. Surabala Debt (4) but apparently 
the-case in Mihirendra -Ktssore Dutt v. 
Brahmanbaria Loan Co., Ltd. (3) was not 
cited nor considered by that Court nor by 
Panckridge, J. 

To hold that the Oourt bas power to 
expunge part of a sanctioned scheme with- 
out the consent of those persons whose 
agreement to the scheme was essential 
before it could be sanctioned at all, whould 
be in my opinion contrary to all principles 
ot fa:rness and justice. It may well ba, 
and probably is, the fact that the scheme 
would never have been egreed to unless 
the offending clause had been inserted. 
Moreover, the petitioner had an appropriate 
remedy provided by law which he failed 
to pursue, because he could have applied 
to tne Uourt for leave to appeal against 
the order sanctioning the scheme: Bec- 
tion 202, Companies Act; In re Securities 
insurance Co. (8). The attention of the 
Court does not appear to have been drawn 
to the existence of this remedy, in either of 
the cases to which | have relerred. 

(3) 38 0 WN 1171; 155 Ind. Oas. BLL A IR 1935 
Oal. 117;7 R O 624. i 

(3) 88:0 W N 920; 153 Ind. Oas. 511; AIR 1936 
Oel, 816; 61 C 913; 7 R O 875. z 

(4) 400W N 1104. 

(5) (1694) 2 Oh 410,7 R 217; 63 LeJ Oh. 777; T0 LT 
609; 42 W R 465: 1 Manson 269, 
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- It-ia conceivable that the Court may 


have power to withdraw its sanction to > 


any scheme, or may give leave to appeal 
against the order even though application 
for such leave hes not been made within 
time: In re Securittes Insurance Co. (5) 
-but I apprehend that such serious steps 
will not be taken unless application for 
such withdrawal or leave is made promptly 
and before the. position of those interested 
has been irretrievably altered as by the 
barring of claims or by the payment of 
dividends pr by the acquirement of rights 
by any of the parties to an arrangement 
which has received the sanction of the 
Oourt. Upon this point, reference may be 
made to the observations of Lord Esher, 
M. R. and Ootton, L. J. in Nicholi v. The 
Eberhardt Co. (6). In the pregent case 
the scheme was sanctioned more than three 
years ago and there is no excuse which 
I am prepared to accept for the petitioner's 
making this application. In such circum- 
stances I refuse in my discretion to cancel 
the scheme or withdraw the sanction al- 
ready given even if I have the power to 
do either after this lapse of time which is 
very doubtful. The petition, therefore, is 
dismissed with costs.” 
i Petition dismissed. 


8. | 
a (1290) 61 L T 489; 59 L J Oh, 103; 1 Mag. 
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LAHORE HIGH COURT . 
1 Qivil Revision No. 311 of 1936 - 
January 20, 1937 i 

TEK CHAND, d. 

GENERAL RELIEF ASSOOLATION, LTD., 

-  LAHORE—P raintire—Perritionae 
versus l 
GANPAT RAM HIRA LAL BHOJWALLA 
—DREFBNDANT— OPPOBITE Party ` 

Oompany—Suit by—Chief Oficer authorising 
Secretary to fue suit on behalf of company—sSecre- 
tary so doing and describing himself as Secretary—~ 
Bust held properly filed. 

Where the Ohief Officer of a company, under the 
power givento him by the articles -of association 
appoints a Secretary for the management of the 
affairs of the company and gives to him the power 
for filing and defending suits for and on behalf of 
the company and such Secretary, in one of the suits 
filed himon behalf of the company deecribes 
himself as Secretary of the company, the suit is 
properly instyuted. Northern India Trades Assocta- 
tion v. Mathews (1), Punjab Zemindars Bank, Ltd. 
Lyalipur v. Madan Mohan Singh (2) and-Osborne 
Garrett Oo. v. Raisi Jethabhoy (3), distinguished, 
Laxmi Bhander, Ltd. v, Purna Chandra (4), referred 


to. 
O. R., from a decree of the Sub-Judge, 
First Class, Lahbre, dated February 10, 1936. 
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Mr. Vishnu Datta, for the Petitioner. 

Order.—The General Relief Association, 
Limited, Lahore, through its Secretary 
Muh&mmad Akbar, instituted three suite 
against Ganpat Ram Hira Lal for recovery 
of certain sums of money. The defendant 
raised a preliminary objection in each 
case that the Secretary was not authorized 
to institute suits on behalf of the company 
and, therefore, the suit had not been pro- 
perly filed. The preliminary objection 
prevailed, and the thrée suits have been 
dismissed on this ground. 

The plaintiff is a Limited Company, incor- 
porated under the Companies Act. From 
the Memorandum and Articles of Association 
it appears that Mr. O. R. Huja is the Chief 
Officer of the Company and has been given 
extensive powers to manage and conduct 
its affairs and business In Art. 7 of the 
Schedule to the Memorandum of Association 
it is provided that, subject to the control 
and supervision of the directors, Mr. Huja 
shall have the general conduct and mana- 
gement of business and affairs of the 
Association and shall exercise all the powers 
vested and to be vested in him either by 
the Association or by the directors. He 
shall have power and authority on behalf 
of the Association, subject to such control 
and supervision of the directors, to appoint 
and employ in or for the purposes of the 
transaction and management of the affairs ~ 
and business of the Association, a secretary 
or secretaries, with such powers and duties 
and upon such terms as he shall think ft. 
In accordance with the authority so conferred 
on Mr. Huja, he appointed Muhammad 
Akbar as the Secretary, and on August 4, 
1934, gave him a letter expressly authoriz- 
ing him to conduct and defend suits on 
behalf of and against the Company. The 
plaints in the suits are duly signed and 
verified by Muhammad Akbar, as Secretary 
of the Company, in accordance with the 
provisions af O. XXIX, r. 1, Civil Proce 
dure Code. In these circumstances! fail 
to see how the Court below could have held- 
that the suits were not properly instituted 

The rulings cited by the loger Court do 
not appear to haveany bearing. Northern 
India Trades Association v. Mathews (1) is 
not the case of a Limited Company but of 
a Trades Association. In Punjab Zamin~ 
dars Bank, Ltd., Lyallpur v. Madan Mohan 
Singh (2) the Articles of Association contain~ 
ed a provision that the manager was autho- 


(1) 59P R 1888. “=< ` 


(2) 37 P L R 416; 161 Inde Ogs. 957; AIR 1936 
Lah, 321; BR L 825. j 
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rized to institute- suits with the previous 
e Sanction of the executive board, specially 
and generally obtained. No such condition 
exists in the present case. In Osberne 
Garrett & Co. v. Raisi Jethabhoy 100 Ind. 
Oas. 450 (3) the suit was instituted by an 
attorney of the secretary of the company 
who had not authoriz8d him to institute 
suite. In Lazmi Bhander, Ltd. v. Purna 
Chandra (4) the suit instituted by a 
registered company on a plaint, verified by 
its secretary, was held valid, where the 
Articles of Association empowered the secre- 
tary to do all acts necessary for the con- 
duct of suits and there was averment iu 
the plaint to that effect. In my opinion 
the suits were properly institufed and the 


decisions of the ‘lower Courts dismissing the - 


suits cannot be sustained. I accept the 
petitions for revision, set aside the orders 
dismissing the suits and remit them to the 
Court below for disposal in accordance with 


law. Asthe respondent has not appeared. 


to contestthese petitions, there will be no 
order.as to costs. The petitioner's Oounsel 
has been directed to cause his client to 
appear before the Judge, Small Oause Court, 
Lahore on February 15, 1937, when further 
steps in the suits will be taken. 

D. Petitions accepted. 


(3) 100 Ind. Oas, 450; AI R 1927 Sind 263. 
(4) A I R 1935 Gal. 770; 160 Ind. Cas, 84; 620 L 
J 477; 40 O WN 930; 8R O 377, 
SS . r 





CALCUTTA HIGH COURT 
0.0.6. J. Suit No. 1513 of 1931 
April 23, 1936 
AMEHR ALI, J. 
AUBAIDA SULTAN BEQUM-—PLAINTIPP 
VETSUS 
DAWOOD ISMAIL MAKRA an oragRs— - 
DAFENDANTS 
Muhammadan Law—Waki—Mutawali, powers of 
—Decoree against wakf property—Whether can be 
passed on mere statement by lender in affidavit on 
appieno under Ohap.13-A of the Rules of the 
igh Court. 


Persons contracting with mutawalis are not en- 
titled to rights as extensiveas persons contracting 
with shebatts. e mutawali in contracting has, so 
far as creating liabilities on the wakf property is 
concerned, powers no more extensive than those 
a trustees in English Law. Sailendra Nath Palit v. 
Hade Kasa (4), relied on. 

A mere statement by the lender in any affidavit on 
application under Ohap. 13-A of the Rules of the High 
Court is not sufficient to satisfy the Court, but the 
Court will require some evidence before passing a 
decree which may operate upon the wakf property. 


Judgment.—iIn this matter I have` just: 


given directions as to drawing up ~the dec- 


SUBAIDA SULTAN BEGUM v. DAWOÔD IsMALL MakRA- (OAL.) 


885- 


ree and | consider it desirable that I should 
state my reasons for so doing. This parti- 
cular matter has been the cause of some in- 
convenience both to Counsel for the plaintiff 
and myself. The suit is to recover money 
lent to muicwalis generally for the purposes 
of the wakf, and in this instance in parti- 
cular, for the repairs to a mosque. The 
prayer was for judgment “against the defen- 
dants as such mutawalts cr in the alternative 
ugainst the defendants personally”. This 
case did not come into the undefended list, 
as often happens, bat there was gn applica- 
tion under Chap. 13-A. The summons 
asked merely for “final jadgment against 
the defendants”. At the hearing of the ap- 
plication. Counsel Mr. Basu asked me to 
amend the summons by including “as muta- 
walis of the wakf estate.” I expressed 
misgivings but acceeded to his request and 
passed a decree subject to further considera- 
tion when the matter should be referred 
tome by the officer drawing up the decree. 
Some time later the matter was mentioned 
tome by Mr. Basu, who showed me certain 
letters irom the mutawalis stating that the 
money had been borrowed and used for the 
repair of the mosque. 

In this particular case, in order not to 
protract the matter, I have allowed a decree 
to be drawn up against the mutawalig 
adding a liberty to the plaintiffs to recover 
the decretal amount out of the income of 
the wakf property, subject, however, to 
notice to the Commissioner for wak/s before 
the execution is applied for. The matter 
comes up to me again to-day at the instance 
of the office who found that the words of 
the amended summons “as mutawalis of the 
wakf estate” had been struck out and I 
imagine that it was I myself who struck 
them out at the time. With regard to the 
law, L contirm my abhorrence of the use of 
the word ‘as’ in passing decrees against 
trustees shebaits, or mutawalis, with the im- 
plication that the decree is then ‘against' 
the trust property and not against the 
trustee, shebatt or mutawalt. (1) With regard 
to trastees, I have explained my views both 
as to principle and practice as clearly ag I 
could in Mackintosh Burn, Ltd. v. Shivekali 
Kumar (1), following Manindra Changra 
Nandi-v. Sudhir Krishna Banerji (2). (2) 
With regard to shebaits in Mackintosh Burn, 
Ltd. v. Shi.akalt Kumar (1), I was careful 

+ 
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1) 60 O 801; 149 Ind. Oas, 282; AI R1933 Oal. 

866, eR O 554. : í 5 

(2) 35 O WN 850, 136 Ind. Oas. 893; A IR 1939 

Gal. 185; 59 O 216; 53 OL J 5€9; Ind, Bul, (1939) 
45. 
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to avoid any expression of opinion’as to the 
rights of persons contracting with shebaitts : 
see Mackintosh Burn, Lid. v. Shivakali 
Kumar (1), at p. $05*. I was, however, com- 
.pelled to deal with this question in Ananta 
Krishna Shastri v. Prayag Das (3) and my 
views on this subject both as to theory and 


practice are to be found in the portion of’ 


the judgment which is set outin the foot- 
note below. (3) With regard to wakfs and 
contracts with mutawalis, lam relieved from 
considering the position because this Oourt 
On the ‘appellate side has recently dealt 
fully with the point in Satlendra Nath 
Palit v. Hade Kaza (4). It was in that case 
contended by Oounsel for the plaintiff that 
persons contracting with mutawalis are 
entitled to rights as extensive as persons 
contracting with shebaiis. This contention 
was rejected, and it was held that the muta- 
walt in contracting has, so far as creating 
liabilities on the wakf property is concerned, 
powers no more extensive than those of a 
trusteein English Law. In this case there was, 
as I said, on application under Ohap. 13 A 
which from the practical point cf view, 


excluded the possibility or any enquiry.such 
- as is necessary to decide whether a trustee- 


has or has nota right of indemnity. This 
caused my original misgivings in the matter. 
It seems to be more than doubtful: whether 
8 mere statement by the lender in any aff- 
davit on application under Chap. 13-A should 
be sufficient to satisfy the Court on the 
point in question, and‘ in future I,at any 
rate, will require in any suit of this kind 


some evidence befcre passing a decreg which: 


may operate upon the wakf property. _ 
Further, the decree will not be- against 
the defendant ‘‘as mutawali” but L shall 
include a declaration in some form or other 
that the plaintiff is’ eatitled to satisfy his 
decree out of the wakf property in such a 
manner as the law allows. Normally the 
appropriate method in sucha case’ is the 
appointment of a Receiver of the income of 
the endowment. 
case, having regard to the particular cir- 
cumstances I Have given the directions 
already indicated. 
N. ; Order accordingly. 
(83I LR (1937) 1 Oal. 84. < 


(4) 36 O W. N 193; 137 Ind. Cas 500;,A I R 1932. 


Oal 358; 590586; 510 L J 328; Ind. Rul. (1932) 
Oal, 326, ° i 
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. MADRAS HIGH COURT 
Oriminal Revision Uase No. 640 
of 1937 
¢Oriminal Revision Petition No. 603 
of 1937) 
March 31, 1938 
HORNELL, J. 
In re APPU GOUNDAN—Acousgp 
~—PETITIONBR 
Madras Abkari Act (I of 1886), ss. 64, 55—Accused 
found in possession of wash—Presumption— 
Criminal trial—Jurisdiction—Statement by, accused 
that he committed graver offense and was not triable 
by Magistrate—Whether deprives the Magistrate of 


jurisdiction. 

Where the accused was found in possession’ 
of wash, the presumption set out ins 64 Open, 
rates and the accused is presumed to have 


committed an‘offence punishable under s. 55 of the 
Madras Abkari Act of 1886, 

A statement by an accused person that the 
offence committed by himis a more serious one 
not triable by the Magistrate, does not deprive 
the Magistrate of jurisdiction unless the prosecu- 
tion accept the truth of that statement or the 
Magistrate is of opinion that itis true. 

Cr. R. P. under ss. 435 and 439 of 
the Code of Criminal Procedure, 1098, prag- 
ing the High Ocurt torevise the judgment 
of the Oourt of the Sub-Divisional First 
Oless Magistrate, Salem, in O. A. No 64-of 
1937; on the file of the Court of the Sub- 
Magistrate of Salem. 

This case coming on for hearing, upo 
perusing the petition and the judgmente 
of the lower Oourts-and the record in 
the case. , a 

Mr. J. S. Manickam,_for the Petitioner. 

Mr. N. Somasundaram, for the Public 
Prosecutor. mM 

Order.—I find no reason to interfere. A 
statement by an accused person that the 
offence committed by him is a more serious 
one, not triable by the Magistrate, does not 
deprive the Magistrate of jurisdiction unless’ 
the prosecution accept the truth of that 
statement or the Magistrate is of opinion 
that itistrue. Asthe accused. was found 
in possession Of wash, the presumption 
set out uf s. 64 operates and the accused 
is presumed to have committed an offence. 
punishable under s. 55 of Act I of 1X86. 

The criminal revision petition is dismiss« 
ed. e 

N.-D. 


- 


Petition dismissed. 
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‘Strong, O. J. AND PURANIK, J. 
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“VETSUSB 
Dr. Syed MINHAZUL MASAN AND ANGTHER 


— RESPONDENTS 

Succession Act (XXXIX of 1935), Part.9, Chap. I, 
8. 218—Enquiry under Chap. I — Question whether 
testator was Christian or Muhammadan—Oourt assem- 
ing him to be of one religion and proceeding — Pre- 
sumption that, that assumption is correct, tf artses— 
Muhammadan by will disposing of share exceeding 
his powers—Will, if can be admitted to probate— 
Practice-—-Stay—Appellate Court staying proceedings 
in trial Court—Trial Court adjourning case from 
tame to time—Appellate Court vacating stay—Parties 
knowing it — They must appear before trial Oourt 
on following adjourned date—Failure— Court can pro- 
ceed ex parte. 

In probate proceedings, the questions whether 
the testator wasa Muhammadan or Ohristian, whe- 
ther he had any disposing power over the subject- 
matter of the will and his relationship, are irrelevant. 
Where on such a contest the Court proceeda on as- 
sumption without deciding that the testator was 
either a Muhammadan or Ohristian and that he had 
& particular relationship and proceeds to consider 
the case on those assumptions, it ia a perfectly pro- 
per proceeding, and does not, in the slightest degree, 
raise any presumption thereafter that those assump- 
tions are correct. 

A Muhammadan will can be admitted to probate 
although it purports to deal with more than the 
share which the testator had disposing power over, 
if, however, more than that share is disposed of by 
will, ae ret of the executor with regard to the 
excess will be different in kind from what it would 
be if the testatrix had power to disposes ôf the whole 
estate. The Probate Oourt has no jurisdiction to 
determine any such question or any other question of 
title, Kurrutulain Bahadur v. Nagbat-ud-dowla 
Abbas Hussain Khan(2),T. Nathan v. Mra. A. 8. 
Nathan (3) and Ochavaram Nanabhas v. Dolatram 
Jamiatram (4) and Cullan v. Mrs. Blkans (5), fol- 
lowed. E. ©. Jeewa v. Yacood Ally (1), referred 
to. 
Upon an order of the Appellate Court the proceed- 
ings in the trial Oourt were stayed. The trial Gourt, 
adjourned the proceedings in consequence of the 
stay order from time to time, in view ofthe date 

xed for hearing in the Appellate Oourt The Ap-. 
peliate Court in dae course disposed of the matter. 
and vacated the stay order. The parties were aware 
of the same : 

. Held, thatthe date following the order ofthe Ap- 
Po Oourt to which the proceedings in the trial 
urt stood adjourned became effective and the parties 
were bound to appear before the trial Oourt on that 
date and on the faifure of any of them to appear, the 
Oourt would be justified in proceeding ex parte. 


F.O. A. from the judgment of the Oourt 
of the District Judge, Wardha, dated 
ernie 9, 1934, in Oivil Suit No. 1 of 
1934. 

Messrs. Fida Hussain and D. R. Buxy, 
forthe Appellant. oe 

Messrs. D. N. Choughari, R. B., and 
Abdur Razak Khan, for the Respondents. 
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Judgment.—First Appeal No. 71 of 
1935, and Miscellaneous Appeal No. 49 of 
1935, both arise out of probate prozeed- 
ings taken by Dr. Hasan, the non-applicant 
in Miscellaneous Appeal No 45 of 1930, as 
executor of the will of the deceased lady 
who had by her will made him an exe- 
cutor. The probate proceedings had a 
somewhat chequered history owing to the 
fact that there was litigation proceeding 
between the caveator and the person pro- 
pounding the will with the result that the 
record in the probate proceedings was for 
atime in the Judicial Commissioner's 
Court aod astay order ataying the probate 
proceedings was passed on or about April 
14, 1934. On that date the learned District 
Judge in whose Court the probate proceed- 
ings were ‘proceeding was ready to dispose 
of the case which had reached the stage 
that all the applicants’ witnesses had been 
heird and on that date they closed their 
case. Having closed their case, Mr. Nagle 
appeared for the non-applicant and said 
that he had received a telegram stating 
that the stay order had been passed, The 
learned District Judge on that informa» 
tion considered it undesirable to proceed 
with the. case although the stay order had 
not been transmitted to him. He adjourn- 
ed the .caye accordingly to April 21, 1934, 
and.by that date the stay order had been 
received. The matter was adjourned. 
The learned Judge had also been informed 
that the Judicial Gommiasioner’s Court was 
disposing of the matter on August 10, 1934. 
That date was subsequently a'tered to 
August 31,1934, and later to October 9, 
1934, and we accordingly findthe probate 
proceedings tin the District Oourt being ad- 
journed to August 25, 1934, September 
29, 1984 and November 3, 1934. 

On October 9, the present non-applicant 
was present in the Judicial Commissioner's 
Oourt when the maiter was disposed of, 
and .was, therefore, aware that the stay 
order had come to an end and-that the date 
fixed in the District Court, e November 3, 
1934, was effective. He had, however, 
launched some other miscellaneous appeal, 
and he says that he imagined the miscel- 
laneous appeal would involve the retentidn 
of the records in the Judicial Compnission- 
er's Court until. after November 3, 1934, as 
the miscellaneous appeal was fixed , for 
hearing on November 14, 1934. That is 
his explanation for failing to appear on 
November 3, 1934, and for failing to in- 
struct his Pleader to makeany sort of 
representation whatsoever to the Oourt, 
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He, knowing that the case was fixed for 
November 3, 1934, and that the stay was 
at an end, and that, therefore, the Court 
would take up the case on November 3, 1934, 
simply left the District Court completely at 
a loss to knov why it was that noone 
was appearing for him when the case was 
duly calledon. The Oourt went out of its 
way to send for the Pleader, Mr, Nagle, 
who came and said that he had no in- 
structions. The Court did not then and there 
pass orders on November 3, 1934, but 
adjourned the matter to November 9, 1934, 
when the non-applicant was again absent 
and judgment was delivered. 

There wes a subsequent, application to 
restore the case. That application was re- 
jected,-and the miscellaneous appeal is 
against that rejection. We cee no reason 
whatever to interfere withthe discretion of 
the learned District Judge in this matter. 
The non-applicant knew that the stay was 
at anend. He knew that the case was 
liable to be called on and he should have 
appeared. z 

That disposes of the Miscellaneous 
Appeal No. 45 of 1935 and leads to a con- 
sideration of First, Appeal No. 71 of 1935, 
which is an appeal from the ex parte 
decree passed admitting this will to pro- 
bate. The learned Judge's judgment is 
founded upon abundant evidence sufficient 
to prove the will and its due cxecution 
and the testamentary capacity of the 
testatrix; and the attack.is indeed hardly 
made along the lines that the evidence is 
inadequate but is made along two avenues, 
one basedon the conclusion of the learned 


District Judge on a a abet A issue, the - 


other founded upon Muhammadan Law. 

To understand the first, it is necessary to 
state a few facts. The testatrix Musammat. 
Kharshed Samayi Begum was admittedly 
born a Muhammadan. She died, it is said, 
on the one sidea Obhristian, or, as it is 
paid on the other side, a Muhammadan. 
The side, t. e., of the non-applicant, which 
alleges that she was Muhammadan also 
alleged that when a little girl she married 
the non-applicant, and having married the 
non-applicant (which marriage, it is alleged, 
w&s never dissolved), she waa not free to 
marry the applicant. The applicant, on 
the other hand, says that the fact of con- 
version, to Ohristianity dissolved her first 
marriage, if she was ever married to the 
non-applicant, that she subsequently 
married the applicant in a Christian Church 
in Oalcuttay and that the child that she 
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marriage. Whereupon the questions aree 
raised: Was she a Christian or a Muham- 
madan? Wasshe the wife, at the time of 
her death, of the non-applicant? Had she 
disposing power over’ all the property, the 
subject-matter of the will? The learned 
Judge decided, for “reasons which we will 
consider a little later, that all these ques- 
tions were irrelevant in probate proceedings 
and consequently put on one side allsuch 
matters, and assumed, without deciding, 
that she was a Muhammadan and was 
married to the non-applicant. He then 
proceeded to consider the case on those 
assumptions This was, of course, a per 
fectly proper proceeding, and dces-not -in 
the slightest degiee raise any presumption 
hereafter that that assumption is correct. _ 
. Butit is said before us that, having 
assumed for the purpose of determining 
the preliminary issues that this woman 
was a Muhammadan and married to the 
non applicant; the learned Judge had 
allowed his judgment in this matter to be 
coloured by a lot of evidence directed to 
prove that she was a Christian and the 
wife of the applicant. In our opinion, after 
reading the evidence and reading the 
judgment, it is obvious that the learned 
udge has done no such thing. ft is tine 
that at one point he uses language which 
makes..one think that he had . over- 
looked the fact that he was proceeding 
on the assumption that this lady was & 
Muhammadan ‘married tothe non applicant. 
It. appears in para. 3 of his judgment 
beginning with the words “Mr. Pathak 
himself understands Urdu" and ending 
up “from whence it _was obtained by-this . 
Court”. But although the learned Judge 
has there used language that makes one 
doubt whether he had fully in mind the 
assumptions under which this case was 
necessarily proceeding; it ia also clear from- 
his judgment and from the evidence that 
the witnbsses were being called. to prove 
the execution of the will. And they were 
proving that this lady -was a literate lady 
capable of writing a will, and she had 
written this will, that two respectable 
witnesses, one of whom had suggested 
amendments to the will which had been 
accepted and entered by the lady, were 
present to witness the will, that another 
respectable man went with her tothe 
Registry where she handed over the will 
to the District Registrar, that she was at 
the time perfectky well, that she feared 
she might die because she was expecting 


died in delivering is. the child of that- a first delivery -at an age which for an 
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“Indian lady is advanced for a first 
delivery and she had been warned 
that her confinement would be difficult, 
that she in fact underwent a serious ope- 
ration, not because she had any illness, 
but because she submitted to Oaesarean 
operation which is designed to enable a 
difficult confinement to be overcome, an 
operation which, in some cases, as in this, 
proves fatal to the mother but which 
usually secures, as “here, the life of the 
child; and that it was with this danger 
in prospect that she made a will. 
The will in question appears to be the 
Kind of will, apart from the fact that it 
makes no mention of the expetted child, 
which a woman, circumstanced as this lady 
was, would be likely to make. There is, 
of course, no evidence the other way, and 
it seems to us to be obvious that with such 
evidence before him, the Judge was justi- 
find in arriving.and indeed compelled to 
arrive, at the conclusion he did. 

The 
raises a pointoflaw It is said that the 
Preliminary issue was disposed of on 
certain assumptions. However wrong, 
however 


argued that this will should not be 
admitted to probate because the effect of 


so admiting it to probate will be to con-. 
fer upon the executor a title to the whole 


estate; that this Probate QOourt should 
have gone into the question, of title, 
should have first of all decided whether 
the testatrix was a Muhammadan, and if 
it had found that she wasa Muhammadan, 
should have proceeded to delimit her share, 
-diving the tale up into thirds and 
declaring an intestacy as to two thirds. 

In our opinion, that is not the position 
that arises in sucha case. If a reference 
is made tothe Privy Council decision in 
Kurrutulain Bahadur v. Nazbat-ud-dowla 
Abbas Hussain Khan (2) it will be found 


9 
(1) 6 R 543; 114 Ind. Oas, 303;A IR 1928 Rang, 307; 
Ind Ral. (1929) Rang. 63. e 
(2) 330 116,32 FA 344; 40 LJ 594; 90 WN 938; 
8 Sar, 839 (F O), 
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from the observations at pp. 128 and 129% 
that a Muhammadan will can be admitted 
to probate although it purports to deal 
with more than the share which the testator 
had disposing power over. If, however, 
more than that share is disposed of by 
will, the position of the executor with re- 
gard to the excess will be different in kind 
from what it would be if the testatrix had 
power to dispose of the whole estate. The 
same point, but more expressly stated, was 
decided in T. Nathan v. Mrs. A. & Nathan 
(3) following apon Ochavaram Nanabhat v. 
Dolatram Jamiatram (4). That case, which 
decided that a Oourt of Probate is not 
concerned with title, isin consonance with 
the decision of the Judicial Commissioner's 
Court reposted as Cullen v. Mrs. Elkins (5) 
where it was decided that a District Court 
in its capacity asa Oourt of Probate has 
no jurisdiction to determine any question 
of title regarding the property of which 
the will purports to dispose; nor has it 
jurisdiction to determine whether the 
testator * had or had nota disposing power 
over the property orto go into the ques- 
tion of the void or valid nature of such 
bequests. That also se&ms to us, apart 
from authority, to be clear when one bears 
in mind the purpose of probate and the 
history of probate. It would bein the 
highest degree inconvenient, in our opinion, 
to confuse these two kinds of disputes. 

In our. opinion, therefore, there is 
nothing in the second objection to the 
learned Judge's conclusion, and the appeal 
must be dismissed with costs, the miscel- 
laneous appeal also being dismissed. One 
set of costs. Oounsel’s fee Rs. 50. 

D. Appeal dismissed. 


(3) A I R 1930 Oudh 372; 123 Ind. Oas. 380:70 WN 
373; Ind. Rul. (1930) Oudh 172. 


(4) 28 B.644; 6 Bom, L R 966. 
(59 9 N L R 152; 81 Ind Oes 599. 
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gate offence independently of Magutrate's direction 
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There is nothing in 8. 202, Criminal Procedure 
Qode, which debars the Police from exercising their 
powers under s. 54, Oriminal Procedure Uode, and 
arresting the accused, merely because the Magis- 
trate had referred a case for investigation by them 
under s. 202, Oriminal Procedure Code. When a 
Magistrate has referred a complaint of an offence to 
the Police for investigation under s 20?, Criminal 
Procedure Code, ıt is not competent to the Police to 
investigate the offence complained of independently 
of the Magistrate's directions and to send up the 
accused for tz1al for the offence complained of 
upon & charge sheet. Emperor v. Ghulam Nabi (l), 
overruled. 

Cr. Ref. made by the District Magistrate, 
Thar Parkar, andieferred by the Division 
Bench of Davis, J. O. and Haveliwala, J. 

Mr. Partabrat D. Punwant, Advocate- 
Gerera), fur the Crown. 

Davis, J. C.— The questicn referred to us 
for our decisicn 18 as tollows: 

“Whether when a Magistrate has referred a com- 
plaint of an offence to the Polce for investigation 
under s 202, Criminal Procedure Gode, it is compe- 
tent to the Police to investigate the offence complained 
ot independently of the Magistrate's directions and to 
send up the accused for trial for the ofience complain- 
ed of upon a chaige sheet.” 

In oui opinion, the answer to that question 
should be in the negative, It is, in our 
opinion, not competent tothe Police when 
they heve been directed by the Magistrate to 
enquire into a complaint of an ciftence of 
which he has teken ccgnizance, in effect 
to ignore tLe Magistrate's direction and to 
strait proceedings of their own. To hold 
otherwise would, in our opinion, be to 
ignore the puipcse and efect of s 202, 
Oj,minal Piccedure Ocde, and merely to 
invite a conflict cf jurisdictions between 
the Police and Magistrate such as this 
reference by the District Magistrate 
illustiates, and which in the publ:e interest, 
should be avoided. Itis true that the1e is a 
judgment of a Division Bench of this Oourt 
to the contrary effect, but that judgment, 
as well as the judgments of certain other 
Ooults, appear based upon a misqppihen- 
sion. In Emperor v. Ghulam Nabi (1), Aston, 
A. J. CO. in concurring with the opinion 
expiessed by the Patna High Court in Em- 
peror v. Bhola Bhagat (2), said; 

“It 18 possible to conceive of offenders who had com- 
mitted grave climes making good their escape if the 
mere fact that someone had made a complaint toa 
Megistiate which had been forwarded to the Police 
for®investigation under sg. 202, Criminal Pioceduie 
Oode, debarred the Police from arresting the accused 
and placig him beforethe Magistrate on a charge 
sheet, 4 there were suficient ground for so doing.” 

Buy wath all respect to the learned Judge 
we cannot see that there is anything in 

Q) 278L RB 67; 144 Ind. Cas, 409: AI R 1983 
Bind 13t; (1933) Cr, Cas, 834, 84 Cr, L J 763; Ind. 
Rul, (1933) Sind 185, 

(2) 2 Pat, 373; 72 Ind. Cas. 375; A I R 1923 Pat. 
DAT; 24 Or, LJ 378: 4 BLT 521, 
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8. 202, Criminal Procedure Code, which de- , 
bars the Police from exercising their powers 
under s. 54 and arresting the accused, merely 
because the Magistrate had referred ea case 
for investigation by them under s. 202, 
Criminal Procedure Code, and indeed s. 202 
(2) appears to contemplate the Police using 
such power of arrest and all other such 
powers as they would have, had proceedings 
been started on 4 first information recorded 
under s. 154 by them, instead of upon & 
complaint made to a Magistrate of which 
he has taken cognizance under s. 180 (a). 
It is perhaps as well to set out s., 202, 
Oriminal Procedure Oode, at length, for, 1t 
is ourexpeiience that reliance upon re- 
ported casés, almost inevitably coloured by 
their own particular facts, rather than 
reference to the words of the statutory 
sections which apply, is a frequent cause 
of error and confusion. Section 202, Oriminal 
Procedure Code; is as follows: l 

“202 (1), Any Magistrate, on receipt of a complaint 
of anoffenceof which he is authorized to take cogni- 
vance, or which has been transferred to him under 
8. 192, may, if he thinks fit for reasons to be recorded 
in writing, postpone the issue of process for compel- 
ling the attendance of the person complained against, 
and either ınquire into the case himself or, if he isa 
Magistrate otherthan a Magistrate of the third class, 
direct an inquiry or investigation to be made by any 
Magistrate eubordinate to him, or by a Police Officer, 
or by suchother person as he thinks ft, for the pur- 
poss of ascertaining the truth or falsehood of the 
complaint : : 

Provided „that, save where the complaint has been 
made by a Ccurt, no such direction shal’be made 
unless the complainant has been examined on oath 
under the provisions of s. 200. i 

(2) If any inquiry or investigation under this sec- 
tion is made by a person not being a Magistrate oT & 
Police Officer,such person shall exercise all the powers 
conferred by this Code on an officer in charge ofa 
Police Station, except that he shallnot have power to 
arrest Without warrant. a l 

(2-A) Any Magistrate inquiring intoa oase under 
this section, may, if he thinks fit, take evidents of 
witnesses on oath. a. of 

(3) This section applies algo to the Police in the 
towns of Calcutta and Bombay.” z 


Now se 202 (l) refers not only to an 
enquiry but also to an investigation; and 
B. 202 (2) confers upon a person other than 
a Magistrate ora Police Officer all powers 
conferred upon a Police Oficer in charge 
of a Police Station except the powers of 
arrest without warrant. Surely this 1m- 
plies that a Police Officer to whom a com- 
plaint has been referred for investigation 
has the power to arrest without warrant 
under s. 54, Criminal Procedure Code, and 
all other powers which may be exercised 
by a Police Officer’ in the course of an 
investigation. To ys -the scheme of the. 
section appears to be, that when a com- 
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plaint is sent to the Police for investigation 
“and report, they are to investigate in pre- 
cisely the same manner and to /arrest in 
Precisely the same way as they would have 
done if their powers had been first invoked 
by a first report under s. 154, there being 
only this difference, that in the one case 
the Police embody the result of their 
investigation to the Magistrate in a report 
which the Magistrate proceeds to consider 
under: s. 203, while in the other case the 
Police embody the result of their investiga- 
tion in whatis calleda challan or charge 
sheet, but which is really. a Police report 
under s. 190 (b), the term challan or 
cherge sheet not occurring in the section, 
the accused person, in any cases if arrested 
by the Police, being produced before the 
Magistrate in tha ordinary way. To hold 
otherwiss would be to leave ‘the proceed- 
‘ings started by the Magistrate under s. 202, 
Oriminal Procedure Oode, unfinisted, and in. 
the air; for, he would not have,. as the 
law contemplates, a report of the investiga- 
tion but he would have a refusal by 
the Police to report as in this cage, 
and other and independent proceedings 
in the same matter initiated by them. 
But the law contemplates that pro- 
ceedings, begun by the acceptance by 
a Magistrate of a complaint under 
s. 200, Oriminal Procedure Code, and sent 
to the Police for investigation under s. 202, 
should be terminated by the Magistrate as 
set out ins. 203 and the following sections. 
The prcceedings are not terminated 
when the Magistrate's authority is defied, 
his jurisdiction in effect denied and the 
order to investigate and report disobeyed. 
The law does not contemplate this, and we 
cannot see tbat this aspect of the case 
has been considered in any of the judg- 
menis which have been cited to us in 
support of the case of this Court in Em- 
peror V.Gulam Nabi (1). 

The Patna case Emperor v Bhola Bhagat 
(2) is clearly distinguishable from the 
case before us. In that case, the Judges 
held that the order was not an order bya 
Magistrate under 6 202, Oriminal Proce- 
dure’ Code. The remark that even if it had 
been an order under g..202, Criminal Pro- 
cedure Code, the Police could have juris- 
diction to arrest and send up a charge sheet 
is obiter. With the further remark that the 
Police would have powers to arrest and 
investigate, we respectfully agree because 
5. 202 clearly contemplétes that the Police: 
would have such powgrs, but we do not 
think: that the section contemplates the 
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termination of the investigation by the 
Police sending up a charge sheet, for, the 
Magistrate would have no need of a Police 
report or challan or charge sheet to take 
cognizance unders. 190 (b), having already 
a complaint under s. 190 (a). The Madras 
case in Gopal Naick v. Alagirisami Naick 
(3), is a short judgment of a Single Judge 
and appears to proceed upon the ground 
that because a Magistrate has ordered the 


Police to investigate and report, they could 


not arrest a dangerous murderer. But, for 
the reasons we have given, we see no 
reason why the Police should not have 
power to arrest a dangerous murderer 
even if the Magistrate has sent a complaint 
for investigation under s. 202; and they can 
still report to the Magistrate as directed, 
and need not defy his authority. 

Moreover, we are dealing here with a 
case where the Police have sought to challan 
accused persons upon the same facts and 
allegations as are contained in the œm- 
plaint, although they choose to consider the 
offence complained of as an offence undar 
s, 106, Indian Penal Code, while the Magis- 
trate isof the opinion thut the conplaint 
disclosed an offence only under s. 403, 
Indian Penal Oode. Shduld the Police in 
the course of their investigation of a com- 
plaint sent to them under s. 202, Criminal 
Procedure Code, find different facts and a 
different offence; should they, for instance, 
upon a complaint of simple hurt find facts 
which show a case of murder, it is not 
suggested that they could not themselves 
record a first information and challan the 
accused for murder; but even this would 
not relieve them of the duty to report to 
the Magistrate the result of their investi- 
gation of the complaint referred to them, 
so that he could deal with the complaint 
according to the provisions of s. 203, 
Oriminal Procedure Oode. In fact, if the 
words of the material sections are carefully 
read and followed, no difficulty in practice 
and no conflict in jurisdiction would appear 
to us to arise at all. In the Lahore cage 
in Rashid Ahmad v. Emperor (4), the 
questicn is dealt with in general terms. 
The difficulty which arises in the co-existence 
of a complaint, and challan is not resolved, 
but with the general proposition that there 
Js nothing in s. 202 to restrict thè powers 

3) 54 M 598; 131 Ind. Oas. 176; AIR 4931 Mad. 
770, (1931) Or. Cas 1036; 32 Or. LJ 680; 8OML J 
520; 33 L W 460; (1931) M W N 368; Ind. Rul, (1931) 
T T Lah. 191; 139 Ind. Oas. 139; A IR 1932 Lab. 
579; (1933) Or Gas. 807; 33 Or. L J 73; 33 P L R 840; 
Ind. Rul. (1933) Lah. 561. | 
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of the Police in investigation, we respect- 
fully agree because our readingof s 202 
(2 is that all these powers aré by impli- 
cation clearly preserved but the power to 
investigate and arrest is not necessarily 
dependent upon the power to send up the 
accused upon acharge sheet. 

In support of the view taken by the 
learned Advocate General on behalf of 
Government that when the Magistrate has 
referred a complaint to the Police for inves- 
tigation under 8. 202, Oriminal Procedure 
Code, the Police cannot themselves start 
independent proceedings under s 151, 
Oriminal Procedure Oode, but must investi- 
gate and if need be, arrest in consequence 
of the reference to them by the Magistrate, 
we arereferred totwo cases, Isaf Nasya 
v. Emperor (5), and Emperor v. Haji Nur 
Mohammad (6) Ino the Calcutta case the 
simple proposilion is laid down that when 
a Magistrate takes cognizance, of a case 
under s. 200, Oriminal Procedure Oode, 
and referas the complaint to the Police 
for enquiry under s. 202, Oriminal 
Procedure Oode, be must pass the’ neces- 
sary order on the Police report under 
ss. 203 and 204, Criminal Procedure Code. 
To us, this proposition appears indisput- 
able, and is obviously incompatible with 
independent proceedings by the Police 
upon the same facts, for the Magistrate 
cannot pass orders upon the complaint after 


considering the report of the Police, when - 


the Police donot report to him the result 
of their investigation but take independent 
proceedings of their own. When the Police 
do take such independent action, the 
obvious course is for the Magistrate to treat 
the Police report as made, not indepen- 
dently by the Police but in proper cbedi- 
ence to his order, and act accordingly. In 
the Bombay case the general proposition 
is laid downthat the Police cannot, when 
a complaint is referred to them’ by a 
Magistrate under s. 202, Oriminal Procedure 
Code, for report, exercise their independent 
powers of investigation and send up the 
accused on a charge sheet or even arrest the- 
accused. Baker, J. said: ee 


“Tt is quite clear, on the ruling of the Oaleutta High 
Court in Isaf Nasya v. Emperor (5), that the Mags- 


trate to whom a complaint is made can only proceed ' 


under ss 202, 203 and 204, and in the preeent case, from 
the Magistrate's own order, it would be seen that he 
sent the case for investigation to the Police after 
examining, the complainant on oath, That must be 

(5) 54 O 303; 102 Ind. Oas. 545; A I R 1928 Cal. 24; 
38 Or. LJ 577;8 A I Or. RASA, ~ 

wk 339; 117 Ind, Oas. 329; A IR 1929 Bom. 72 - 
377 . LJ 781; 31 Bom. L R 84; Ind. Rul, (1929) Bom. 
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taken. to be an ordcr under s. 209. In that oase the 
Police had no power to arrest the accused or send him 
up for trial on a charge sheet, The only action they 
could take was to make a report to the Magistrate, 
after® consideration of which it was open to him to 
proceed either under s. 203 by dismissing fhe com- 
laint, or s. 204 by issuing process. The view taken 
by the learned Presidency Magistrate, is, therefore, 
in my opinion, correct and must bs upheld The sole 
remaining point is ag to the resultof the proceedings. 
Itis quite clear that the result is that the original 
complaint made by Cunningham is still andisposed of 
the Magistrate 
on the result of the investigation made by the Police. 
The question whether such aa order should be made 
by the Ohief Presidency Magistrate to whom the 
complaint was originally made or by the Presidency 
Magistrate to whom the proceedings under the 
charge sheet were transferred is of minor importance, 
I agree that what appear to be transferred to the 
Third Presidegcy Magistrate were the proceedinge 
initiated upon the charge sheet. In any case, a8 the 
complaint is still undisposed of, it will be necessary for 
the proceedings to be taken up at the point where 
the irregularity commenced, that: isto say, it will be 
necessary that the Police report should be made in 
reply to the reference under s £08, and the Ohief 
Presidency Magistrate should then proceed to dispose 
of it in accordance with law, that is to say, under s. 203 
ors. 204 as the case may be." 

But with all respect to the learned Judge, 
we do not think it can be said that a 
reference by a Magistrate under s. 202, 
Oriminal Procedure Code, prevents the 
Police from arresting the accused. Our 
reading of s. 202 (2), Oriminal Procedure 
Oode, is that by implication the sub-section 
very clearly reserves this power to the Police 
as we have before explained. For the 
reasons wehave given, we think the cage in 
Emperor v. Ghulam Nabi (1), is wrongly 
decided by the Divisional Bench of this 
Court and should no longer be followed. 
We would answer the reference accordingly. 


D. Answered in negative. 


wa 
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It is only within the competence of the rightful 
owner of a property to lease out that property and 

trespasser has no such right. fe. 903, col. 1.] 

Where the donor of gift of land exercises his option 
ofavoiding the gifton the happening of a certgin 
contingeney, by instituting a suit forthe cahcella- 
tion of the deed of gift and for possession of the 
land, the donee's possession over the property ceases 
to be lawful from the date of the suit and the donee 
is not thereafter competent lease out the prop- 
erty perpetually. Such a lease would be void. 

erean agricultural pt is owned by twoor 
more co-sharers,& perpetual lease of the land cannot 
be granted by a co-sharer without the consent of the 
others. Much less isa co-sharer, who is in wrongful 
possession of the share of the other co-sharera oom- 
petent to grant such a lease of the joint plots and 
such a lease is wholly void. Kunwar Singh v. Abdur 
Ali Khan (1), relisd on. 

A person in wrongful possession of land has no 

right to let that land and cannot consequently create 

‘statutory rights by admitting others as tenants. 
Sukhan Singh v. Uma Shankar Misir (8), distin- 
guished [p 906, col. 1.] 

Where the land belonging to more than one co-sharer 
is let out by only one of them without the consent of 
the other co-sharers, the leasee, not having been ad- 
mitted to tenancy by all the co-sharers does not 
acquire the rights of a statutory tenant and is not 
entitled to retain possession as such. Panchanan 
Banery v. Anant Prasad Pandey (2), relied on. 
Basdeo Narain v. Muhammad Yusuf (4), Agir Fatma 

“v. Mukund Lal ©), Tapesar Singh v. Chhabi Ahir (8) 
and Maula Dad Khan v. Radha Kauljé (7), distin- 
guished. |ibid,] : ; 

It is open to the proprietor of agricultural land 
either to sue a trespagser for ejectment in the Civil 
Gourt or to avail himself of the speedy remedy pro- 
vided by s. 44 of the new Tenancy Act and to file a 
suit for ejectment and for damages in the Revenue 
Oourt Mohammad Muslin v. Maharanta (8), relied 
on. [p. 907, col. 2.] 


S. O. A. from’ the decision of ‘the Sube- 
Judge, Ghazipur, dated August 22, 1935. 

Mr. G. S. Pathak, for the Appellant. 

Mr. A. P. Pandey, for the Respondents. 


iqbal Ahmad, J.—In the litigation that 
has culminated in the present appeal the 
cardinal question at which the parties 
were at issue related to thevalidity or 
otherwise of a perpetual lease dated 
December 23, 192]. The lease was 
with respect to various agricultural plote 
of land situated in six Villages in the 
District of Ballia. These villages were 
owned in equal shares by three sets of 
persons. Rudra Narain Rai, the husband 
of Lackhming Kunwari, plaintiff-appellant, 
was the owner of a one-third share in each 
of the six Villages, whereas the remaining 
two third share in those villages was owned 
in equal shares by persons who are now 
represented in the present litigation by 
defendants first and second sets, respec: 
tively. The plots covered by the lease 
were in possession of several occupancy 
tenants, but it is-cemmon ground that 
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before the execntion of the lease all those 
tenants except one died without leaving 
heirs entitled to succeed under the 
Tenancy Act (Act If of 1901). One of the 
plots covered by the lease was in posses- 
sion of an occupancy tenant who died 
leaving one Lachhmi Pande as his heir, and 
though the plaintiff-appellant claimed pos- 
session over that plot as well, her suit with 
respect to that plot was dismissed by the 
trial Court and we are no longer concern- 
ed with that plot in the present appeal. 
It is further a matter of admission that the 
plots in dispute were by mutual*arrange- 
ment partitioned between Rudra Narain 
Rai and defendants first set on the one 
hand and defendants second set on the 
other, and one third share in each plot 
towards the south was allotted to defend- 
ants second set and the remaining two- 
third share was allotted to Rudra Narain 
and defendants first set. 

On December 18, 1909, Rudra Narain 
Rai executed a deed of gift with respect 
to his entire one-third share in the six 
villages in favour of some of the defend- 
ants first set and the predecessors-in-interst 
of the remaining defendants of that set. 
By virtue of this transfer defendants first 
set became owners of atwo-third share in 
all the six villages and therefore, owners 
of t.70-third share in all the plots in dis- 
pute towards the north. The donees under 
the deed of gift covenanted to pay 
Rs. 2,000 a year on account of mainten- 
ance to Rudra Narain and to certain ladies 
and it wasstipulatedin the deed of gift 
that the failure to pay this maintenance 
would entitle the donor to cancel the gift 
and to take possession of the gifted pro- 
perties. The donees made default in pay- 
ment and then on November 7, 1919, Radra 
Narain and his wife, the present plaintiff, 
brought a suit for cancellation ofthe deed of 
ift, for possession of the properly covered 

y the same and for mesne profits. [n 
that suit all the donees or their representa- 
tives-in-interest were impleaded as defend- 
ants. The suit was dismissed by the trial 
Court on August 20, 1920, and a first 
appeal was filed by the plaintiffs of that 
suit in this Court. During the pendency 
of the first appeal, the lease referred *to 
above was executed on December 23, 1921. 
It is unnecessary to mention specifically 
the names of the lessors and the lgssees as 
it is sufficient for the purposes of* this 
appeal to assume broadly that the, lease 
was by defendants first set in favour of 
defendants third set. The lease was with 
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respect to the two-third share in each 
plot towards the north and itis admitted 
that, onthe execution of the’ lease, the 
defendants third set entered into possession 
of the plots in dispute and continued to 
pay all along the- rent reserved by the 
lease. 

The first appeal mentioned above was 
allowed by this Court on January 23, 1932, 
and the claim of Rudra Narain and the 
present plaintiff for cancellation of the gift 
and for pcssession of the property covered 
by the same together with mesne profits 
was detreed. The decision of this Oourt 
was upheld by their Lordships of the 
Privy Oouncil on March 11, 1927. Rudra 
Narain died during the pendency of the 
litigation just mentioned and was succeeded 
by Lachhmina Kunwari, the plainiiff- 
appellant. In the year 1933 ° Lachhmina 
Kunwari commenced the action giving 
rise tothe present appeal, She prayed 
that the lessees, viz., the defendants third 
get, be evicted from the plots in suit and 
that’ possession be awarded to‘her jointly 
with the defendants first set over those 
plots. She also claimed a decree for 
mesne profits, but that portion of the claim 
was dismissed by the trial Oourt and the 
decree of that Court to that extent has 
become final. 

Briefly stated, the case formulated in 
the plaint was that the lease was vitiated 
by the doctrine of lis pendens and having 
been executed by defendants first set, who 
had no'title to the ome third share covered 
by the deed of gift was invalid. It was 
further maintained by Lachhmina Kunwari 
that the lease was invalid even as regards 
the one-third share of defendants first 
set in the said plots as they were not com- 
petent without the concurrence of Rudra 
Narain who wasa cosharer in those plots, 
to grant a perpetual lease of the plots. 
Various written statements were filed by 
scme of the defendants first set and by 
some of the defendants third set, viz., the 
lessees, and a number of pleas in’ bar of 
the plaintiff's claim were embodied in those 
statements. The contesting defendants 
pleaded that the relationship between the 
plaintiff and the defendants third set was 
teat ot landlord and tenants and the suit 
was nct cognizable by the Oivil Court. 
They maintained that the lease was not 
affected by the doctrine of lis pendei.s and 
wae valid in its entirety. In this con- 
nectjon the defendants third set laid parti- 
cular stress on the fact that one of the 
lessors was «a lambardar and was, therefore, 
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entitled in'the ordindry course of manage- 
ment of the property, to grant the lease 
They also placed reliance on the fact that 
ifter the death of the occupancy tenants 
k the plots the deféndants. first” set took 


“peaceful possession of the same and ‘the 
plots constituted their khudkasht before the 


execution of the lese. Lastly it was cot- 
tended that the lease was.in any case good 
to the extent-of the share of the lessors, viz., 
the defendants first party, in the plots in 
dispute. | K i 
The other pleas embodied'in the written 
statements’ need not be.mentioned as we 
are not concerned with the same in the 
present’ appeal. The issue whether the 
position of defendants third party was that 
of plaintiffs tenants’ was, in view of the 
provisions of s. 273, Agra Tenancy Act 
(Act IIT of: 1926), referred by the trial Oourt 


-to tre Revenue Court and that Court decid- 


ed the’ issue in the negative. On receipt 
of the finding -of {he Revenue Oourt, the 
trial: Court overruled the remaining pleas 
raised in defence and decreed the plaintiffs 
claim for joint possession along with defen- 
dants first set over the- plots in dispute. 
Most of the contesting defendants ap- 
pehled in the lower Appellate Court and 
that’ Court réversed the decree, of the trial 
Court and dismissed the plaintiff's suit. 
The only’ question which was argued before 
‘and was decided by the learned Judge of 
the lower Appellate Court'was whether 
the lessees could be ejected by the Civil 
Court and whether they were entitled to 
resist the claim for ejectment. The learned 
Judge held tkat, as on the date of the 
execution of the lease the defendants first 
set were in possession of the entire two third 
share, in the plots in dispute, they were, in 
view of the provisions of s. 266, Agra 
Tenancy Act, competent to execute the 
lease. He observed that ihe gift executed 
by Rudra Narain wes not a void transac- 
tion but was only voidable at the cption of 
Rudra Narain and, as on the date of the 
execution of the lease no decree for cancel- 
lation of the gift had been passed, the 
possession of defendants first set to the 
extent of Rudra Narain’s eshare was not 
wrongful. He emphasized the fact that 
the plots leased were the khudkasht of 
defendants firstset and held that they had 
the right to lease out the plots to defen- 
dants third set. He disagreed with the 
finding of the Revenue Court that the posi- 
tion of the defendayts third sat was that of 
tresspasser and eld that the defendants 
third set were the: séatutory tenants of the 
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plots in dispute and could not be ejected by 
the Civil Court. 


In our judgment the decision of the 
lower ,Appellate Court is bad in laweand 
cannot be sustained. The decision of the 
lower Appellate. Court proceeds on the 
assumption that on fhe date of the execu- 
tion of the lease the possession of defen- 
danis first set over the share gifted to them 
was not wrongful. .This assumption appears 
to us to be wholly unfounded. Ib may 
be that the failure of the donees to pay 
the maintenance rendered the gift merely 
voidable at the option of the donor and 
not wholly void, but the option to avoid 
the gift had been exercised by Rudra 
Narain, the donor, long before the date of 
the execution of the lease.- He had, as 
already stated, filed the suit for cancella- 
tion of the deed of gift and for possession 
of the gifted property on November 7, 
1919. That suit though dismissed by the 
trial Court was on appeal decreed by this 
Court. The mere fact of the dismissal] of 
the suit by the trial Ocurt could not render 
the pcssession of the donees over the gifted 
property lawful. In order to determine 
the nature of the posseasion of the donees 
on the date of the execution of the lease, 
one must look to the decree passed by the 
ultimate Court of Appeal im the suit filed 
by Rudra Narain. It has already been 
stated that Rudra Narain was ultimately 
granted a decree for possessicn by eject- 
ment of the donees end for mesne profits 
That decree related back to the date of the 
cause of action with’ respect to which the 
suit was brought. It is, therefore, clear 
that the possessicn of the donees over the 

‘gifted property from at least the date of 
the suit filed by Rudra Narain was 
wrongful. 


As defendants first party were not in 
lawfcl possession of the gifted share, they 
were not-corapetent to execute a perpetual 
lease with respect tothe same. Itis only 
within the competence of the rightful 
owner of & property to lease out that pro- 
perty and a trespasser has no such right. 
The lease go far as it affects the share of 
Rpdra Narain is, therefore, void and not 
binding cn the plaintiff-appellant. The 
question then arises whether the lease is 
good: to the extent of the share of the 
lessors, 4. e. the defendants first party. 
The lease was executed when’ the ‘Agra 
Tenancy, act (Act II of 1901) was in 
force. Section 194° e that: Act corres- 
ponds to s. 266 qf the present Tenancy 
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Act (Act IIL of 1928) and provided that 
where there were 

“two or more co-sharers in any right, title ‘or 
interest, all things required or permitted to be 
done by the possessor of the same shall be done by 
them conjointly unless they have appointed an 
agent to act on behalf of them all” 


This rule was subject to certain excep- 
tions provided for by that section, but 
those exceptions have no application to the 
case before us and need not be considered. 
The granting of a lease of agricultural 
plots is permitted by the Tenancy Act and 
every owner of an agricultural plot of land 
is, therefore, competent to granta lease of 
the same. Butif the plot is owned by 
two or more co-sharers, the right to grant a 
lease can be exercised jointly by them all 
or not at all. Each co-sharer has the 
right to enjoy possession of joint agricul- 
tural plata in conjunction with his other 
co-sharers, but has not the right, without 
the concurrence of the other co-sharers to 
introduce a tenant onthe joint plots. It 
ig this principle that has been given legis- 
lative sanction by s 194 of the former 
and bys. 266 of the present Tenancy Act. 
The Tease by the defendants first party qua 
their share was, therefore, also invalid. 

But it is contended on behalf of the 
respondents that as defendants first party 
were in cultivatory possession of the plots 
leased and those plots constituted their 
khudkasht when the lease was executed, 
the lease was valid. We find it impossible 
to accede to this argument. It has already 
been pointed out that the possession of the 
defendants first party over the gifted share 
on the date of the lease was in the capacity 
of trespassers. It is, therefore, clear that a 
wrongful act of defendants first party, vic., 
the trespass committed by them, enabled 
them to enjoy cultivatory possession of the 
plots and to convert the same into their 
No trespasser can be allowed 
to fake advantage of his own wrong and 
the defendants first party therefore could 
not be clothed with the right to grant a 
perpetual Jease of the plots simply because 
they were in cultivatory possession of the 
same. In Kunwar Singh. Abdur Ali Khan 
(1), it was beld that wherea co-sharer took 
some of the ‘joint land in his cultivatory 
possession and cultivated it for two years as 
his kiudkasht and subsequently executed 
a perpetual lease of the lend without 
the consent of the other cc-sharers, 
such co-sharers were ertitded to 
joint possession. without setting aside 

(1) ATR 1928 All. 525;` 114 Ind Cas 891:12R D 
$50; L R 9 A 225 Rey; Ind. Rul. (1929) All. 315, 
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the lease. This case is an authority for the 
proposition that a perpetual lease of a plot 
cannot be granted by a cosharer without 
the consent of his other co-sharere. Much 
less is a coesharer who is in wrongful posses- 
sion of the share of his other co-sharers 
competent to grant a perpetual lease of the 
joint plots The perpetual lease granted by 
the defendants first party was, therefore, 
wholly void. 

It remains to consider whether the lower 
Appellate Court was rightin holding that 
notwithstanding the invalidity of the lease 
the position of the defendants third set was 
that of statutory tenants and they could 
not be ejected by the Oivil Oourt. The 
creation of tenancy is “permitted” by the 
Tenancy Act and therefore the right ofa 
co-sharer to confer tenancy rights in a joint 
plot is controlled by the provisions of s. 194 
of the former and s 266 of the’ present 
Tenancy Act. In the case before us, defen- 
dants first party were not the sole owners 
of the plots ia dispute and they could not 
without the consent of Radra Narain admit 
defendants third set as tenants of the said 
plots. The defendants third set could not, 
therefore, acquire the rights of statutory 
tenants inthe plots This was the.view 
taken by this Gourt in Panchanan Banerji 
v. Anant Prasad Pandey (2). It was held 
in that case that where land belonging 
to three co-sharers was let to the defend- 
ant by the agent of only one of .them 
without the consent of the other co-sharers, 
the defendant, not having been admitted to 
tenancy by all the three co-sharers, did not 
acquire the rights of a statutory tenant 
and was not entitled to retain possession 
as such. 

Moreover, the defendants first set being 
in wrongful possession of Rudra Narain’s 
share, could not confer tenancy rights in the 
plots so far as Rudra Narain's share was 
concerned. A person in wrongful posses- 
sion of land has no right to let that land and 
cannot consequently create statutory rights 
by admitting others as tenants. In Sukhan 
Singh v. Uma Shankar Misir (3) it was held 
thats. 19, Tenancy Act, confers statutory 
rights upon tenants who are admitted as such 
by the person having the right to let. In 
the present case the defendants first set had 
absolately no right to let out tbe plots to 
defendants third set so far as the share of 


2 (1932) ALI 477; 140 Ind. Oas. 304; AT R 1932 
. 457; 54 A 738; Ind Rul. (1933) All. 637;16 RD 
9 + 


409. 

(3 (1984) A L J 1229; 152 Ind Oas. 663; A IR 1935 
All. 63:7 R A38); L R16 A 20 Rev; 1934 -ALR 
1023; 18 R D 592. 
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Rudra Narain was concerned, and they had 
similarly no right to let out the plote to the 
extent of their share without the consent of 
Rudra Narain. 

The learned Oounsel for the respondents 
placed reliance onthe decision in Basdeo 
Narain v. Muhammad Yusuf (4), Aziz 
Fatma v. Mukund Lak (5), Tapesar Singh v. 
Chhabi Ahir (6) and Maula Dad Khan v. 
Radha Kaulji (7) in support of his argu- 
ment that defendants third set had at least 
acquired the rights of statutory tenants 
in the plots in disputes The cases relied 
upon by the learned Oounsel are no 
authority for the proposition advocated by 
him. The decisions in Basdeo Narain v. 
Muhammad Yusuf (4) and Tapesar Singh V. 
Chhabi Ahir.6) relate to the creation of 
tenancy rights by managers of joint Hindu 
families and lay down thal managera of 
joint families have the right to let out 
agricultural plots of land to tenants in the 
ordinary course of management of the 
gamindart property. It was further held 
in these cases that the authority of a 
manager of a joint Hindu family did not 
extend to the granting of perpetual lease, 
but the person to whom sucha lease was 
granted did, notwithstanding the invalidity 
of the lease, acquire the rights of a 
tenant. The decisions in these cases turned 
upon the peculiar position of the managers 
of joint Hindu families. Such managers 
represent the entire joint family and are, 
to allintents-and purposes, agents authorized 
to act on behalf of the entire family within 
the meaning of s. 194 of the former and 
R. 266 of the present Tenancy Act. 

The decision in Maula Dad Khan v. 
Radha Kaulji (7) is also distinguishable 
on similar grounds. In that case a perpetual 
lease was granted by the manager of an 
endowed property. After the death of the 
manager his successor-in-office brought a 
suit for the cancellation of the lease on the 
ground that the lease was without legal 
necessity and that the deceased manager had 
ns right to grant the same. He alao prayed 
for possession of the property leased. The 
lease wah declared to be “void and ineffec- 
tive after the death of” the manager who 


(4) A I R 1928 All, 617; 116 Ind. Oas. 491: 51 A 
285; 268 A L J 1313; 12 R D 711; L R 9 A 221; Ind. 
Rul, (1929) All 587. 

(5) (1932) A L J 573; 139 Ind Oas, 166; A I R 1932 
All 480: Ind, Rul. (1932) All 541; 16 R D 597. 

(GAIR 1933 All. 631; 146 Ind. Cas. 870;17R D 
185; LR 14 A 230 Rev; 6 R A 363. 

(7) 1935 A L J 645; 158 Ind. Cas. 36; A I R 1935 All. 
age (1935) R D 239; 1935 A L R 923; BRA 
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had granted the same. Nevertheless this 
Gourt held that the position of the lessees 
was not that of trespassers but that of 
tenants because the late manager had the 
legal right to admit them to the occupation 
of the land. This Court, therefore, dis- 
missed the suit for possession and held 
that the suit against tlhe lessees in regard 
to p’sseasion and mesne profits was cogni- 
gable by the Revenue Court. The posses- 
sion of the late minager over the endowed 
property on the date of the execution of 
the lease by him wes lawful, and as such, 
he had the authority to let out the plots 
leased to tenants. He had, however, 
exceeded his power as manager by grant- 
ing a permanent lease. Tothe extent that 
he had exceeded his power, * his action 
could not be binding on tha manager that 
succeeded him. But as he had the right to 
let out the land to tenants during his 
tenure of office as a manager, the positicn 
of the lessees could not be that of trespassers. 
The suit for possession against them was, 
therefore, dismissed by this Court. In the 
case before us the facts are essentially differ- 
ent. Ithas been pointed out above that the 
position of defendants first party qua the 
share of Rudra Narain was that of trespassers 
and they could not, therefore, admit defend- 
ants third party as tenants of the plots in 
dispute. 

The decision in Aziz Fatma v. Mukund 
Lal (5) was strongly pressed upon us by 
the respondents’ Oounsel. In “that case, 
during the penlency of a suit for sale of 
certain zamindarit property on the basis 
of a deed of simple mortgage, the equity 
of redemption owned by the mortgagors 
was put to sale in execution of a simple 
money decree and was purchased by one 
H. The mortgagee’ eventually obtained a 
final decree for sale and in execution of the 
same put the mortgaged-property to sale. 
A notice of the impending sale was served 
on H and within a week of the service of 
the notice H executed a lease of certain 
plots of land in favour of one Jf for 20 
years at a favourable rate of rent. , The 
mortgaged: property was thereafter sold and 
purchased by cne M. M then brought a 
suit in the Civil Court for a declaration that 
the lease was void and for the ejectment 
of I. . It was held that the lease could be 
challenged under the terms cf s. 92, 
Transfer of Property Act, and M was, 
therefore, granted a declaration that the 
lease was void as against him. The 
claim of M for possession of tke plots 
leased was, however, dismissed on the ground 
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that the position of J was that of a stata- 
tory tenant and he could be ejected only 
under the provisions of the Tenancy Act. 
This decision is in no way inconsistent 
with the view that we have expressed above. 
A mortgagor, notwithstanding the pendency 
of a suit for sale, remains the owner of 
the equity of redemption and is in right- 
ful possession of the mortgaged property. 
He as such has the right, in the ordinary 
course of the management of the zamindari 
property, to admit or to eject tenants. 
This right of the mortgagor comes to an 
end only after the mortgaged property is 
sold In Aziz Fatma v. Mukund Lal (5) 
H by purchasing the equity of redemption 
stepped into the shoes of the mortgagors 
and was rightfully in possession of the 
plote which he let out to I. I was, there- 
fore, introduced asa tenant by a rightfal 
owner, and a3 such, acquired the rights 
of a statutory tenant 

Lastly it was contended on behalf of the 
respondents that the remedy of the plain- 
tiff was by means ofa suit under s. 44 of 
the new Tenancy Act and the suit was 
not cognizable by the Oivil Court. The 
Full Bench decision of this Courtin Muham- 
mad Muslim v. Maharania (8) furnishes a 
complete answer to this contention. Tt was 
held in that case that a suit by the pro- 
prietor of an agricultural land for the 
ejectment of the defendant on the ground 
that the latter was a trespasser was enter- 
tainable by the Civil Court notwithstand- 
ing the fact that the defendant pleaded 
that he wasa tenant of the plaintiff The 
Full Bench pointed out thats. 44 was pro- 
bably enacted in order to allow facilities 
to an owner of agricultural land in seeking 
a speedy remedy through the Revenue 
Oourt. In short, it is open to the proprietor 
of agricultural land either to sue a tres- 
passer for ejectment in the Civil Court or fo 
avail himself of the speedy remedy provided 
by s. 44 of the new Tenancy Act and to file 
a suit for ejectment and for damages in 
the Revenue Court. For the reasons given 
above, we allow this appeal, set aside the 
decree of the lower Appellate Court and 
restore the decree of the trial Court with 
costs in all Courts. 

D. Appeal allowed. 


@ 
8) 25 AL J 345; 108 Ind. Oas. 271; A I R 1927 All. 
369; 50 A 130; L R8 A 250 Rev (FB). , 


'. diligence of the mortgagee 


908 \ 


CALCUTTA HIGH COURT 
Application in Suit No. 1618 of 1919 
June 30, L-37 
PANCKBIDGB, J. 

In re Srimati RENULA BOSE—APPLIOANT 


IN 
Siz KAMESHWAR SINGH op 
DARBHANGA -—PLAINTIFR 


VETBUB 


ANATH NATH BOSE AND otanrs— 


DEFENDANTS 

Receiver—Execution—Mortgage suit—Final decres 
Passed —Clause empowering mortgagee to appoint 

Ceiver——Receiver, if canbe appointed — Appoint- 
MENE of Receiver in case of English mortgage — Oon- 
stderations for his appointment—Substantial portion 
of mortgage security outside territorial jurisdic- 
tton of Court—Whether ground for appointment of 
Receiver. 

The Court can in the case of English mortgages 
appoint a Receiver of the mortgaged property in cases 
where sub-r, (2) of O. XL, r. 1, Orvil Procedure Code, 
would operate to prevent such an appointment. 
Ram Swarup v, Anandi Lal (|), distinguished. [p. 
909, ool. 2.) 

A Receiver cannot be appointed subsequent to the 
passing of the final decree in a mortgage suit onthe 
basis of a clause empowering the mortgagee,to apply 
for the appointment of a Receiver or empowering him 
to appoint a Receiver without the intervention of 
the Court In any event the clause does not give the 
plaintif an unqualified right to have a Receiver ap- 
pointed inthe circumstances mentioned in the clause, 
which has the effect of taking away from the mort- 

agors the right toobject to such an appointment. 

he Courthas to consider the matter, and even 
though the defendants cannot he heard to oppose the 
application, it is for the Court to deal with the gitus- 
tion on its merite. [ibid] 

The Oourt will not appoint a Receiver in execution 
unless the circumstances are suchas to make the 
sale of the properties a matter of serious difficulty: 
Once a Keceiver in execution is appointed, the mort- 
gagee, will,as a rule, have httle inducement to bring 
the properties to sale and will tend to let matters drag 
on indefinitely. Ifthe properties are producing a 
good income, it is probable that the mortgagee will 
have a more profitable investment than he will be 
“ able to obtain for the sale proceeds if the properties 
are brought to sale. This does not, however, mean 
that if there are substantial difficulties in the way of 
the sale, the Oourt willnot help the mortgagee by 
appointing a Receiver. The Gourt, in considering 
this question, should also take into consideration the 
The person who applies 
for the relief should be able to point to some actual 
difficulty in carrying oyt the sale, and not merely toa 
delay which he foresees on general grounds. It would 
be an extremly undesirable thing if 16 came to be 
supposed that when a substantial portion of the 
mortgage seculities are outside the local limits of 
the jutisdiction of the Original Side, the mortgages 
can almost as of right obtain the appointment ofa 
Receiver in execution which, isa 
which the Courts are slow to encourage. Promatha- 
nath Malia ve H. V Lowdé Co (2) and Jawala Prosad 
wie f, Hanumanbuz (3), referred to. [p. 910, cols. 
1 


Messrs. S.C. Bose and A. K. Hagra, for 
the Applicant. ° 
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Messrs. S. N. Banerjee, S. B. Sinha, S: 
Mitter, A. K. Roy (Advocate-General), B.C. ° 
Ghose, P. C. Ghosh and A. K. Roy (Jr), for 
the Defendants. 

Order. — This is an application by Brimati 
Renula Bose, wife of defendant Anath Nath 
Bose, seking that a Receiver be appointed 
of the rents, issues and profits of the pro- 
perties comprised in an indenture of mort- 
gage dated May 25, 1914. The mortgage was 
created in favour of the Maharajadhiraj 
Babadur Sir Kameswar Singh of Darbhanga 
and the amount advanced by him was 
Rs. 6,00,000. Although the liability was 
expressed to be the joint and several 
liability of the defendant Anath Nath Bose 
and the other mortgagors, that is to say, his 
brothers Amar Nath Boge and Amulya Nath 
Bose, there was a provision that if the pro- 
perty of which they were the joint owners 
was Partitioned, Anath Nath Bose would be 
entitled to redeem the share allotted to him | 
by payment of Rs. 40,000 with interest. 
There was a clause in the mortgage deed 
which provided that in the event of any 
suit being brought for the recovery of the 
mortgage money, the mortgagee suould. be 
at liberty to apply for the appcintment of a 
Receiver, such Receiver being the nominee 
of the mortgagee, to take charge of the 
mortgaged premises. This clause further 
provided that the consent of the mortgagors 
tosuch appointment should be deemed to 
be given by it. 

The present suit was instituted in 1919 
and the final decree was made on June 12, 
1935. The decree was by consent and to it 
were annexed terms of settlement. The 
terms of settlement were to the effect 
that the mortgage debt was settled at 
Rs. 4,58,058-1-9 up to May 31,1935. The de- 
fendants covenanted to pay interest on this 
sum at the rate of 6 percent. from June 1935 
untilrealisation. The decretal amount with 
interest and costs was to be paid on or 
before December 15, 1935. There was a 
provision made forsale of the mortgaged 
properties by the Gourt, but with the limi- 
talion that the Registrar should not hold 
the sale prior to December 15, 1935. There 
was ulso a provision that the ® two-thirds 
share in the property belonging to the 
parties other than Anath Nath Bose should 
he put up for sale frst and that Anath Nath 
Bose’s sharesbould only be brought to sale 
in case the other shares were insufficient to 
discharge the sum due. This, however, 
was to be without preyadice to Anath Nath 
Bose’s right toredeefn. It is not denied 
that the only payment off account of interest 
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since Jone 12, 1935, has been a payment of 
Rs, 10,000. According tothe terms of the 
deed, interest was accruing at the rate of 
Rs. 2,400 a month, and it is, therefére, 
obvious that the defendants are very 
seriously in arrear. Moreover, they have 
instituted partition preceedings in which a 
Receiver has been appointed of the mort- 
gaged family properties, whois collecting 
the rents and profits and distributing them 
to the defendants. 

On Sepfember 17,°1936, the plaintiff in 
the suit assigned the decree together with 
the judgment debt and the benefit of all 
the securities for it to the present applicant, 
the wife of the defendant Anath Nath Bose. 
On February 2, 1937, the present applicant 
applied to be substituted as a plaintiff in 
the suit, The Court held that such an order 
was not one that could be made, and made 
an order under O. XXI, r. 16, giving leave 
to the applicant to execute the decree. The 
applicant in her petition draws attention 
tothe extent to which mortgage interest is 
in arrear and also to the fact that the 
mortgaged pruperty is producing a large 
income which is ali being distributed to 
the defendants although there is enough to 
keep the mortgage interest down and at the 
same time to pay for the defendants’ main- 
tenance. She states that a reasonably 
speedy sale is not possible having regard to 
the fact that many of the mortgaged pro- 
perties are situated in the mu/jfasil and 
outside the limits of this province, and she 
submits that in the circumstances the equit- 
able course is for the Court to appoint a 
Receiver who will cullect the rents and profts 
and out of them pay the interest as it jalls 
due tothe applicant as transferee of the 
decree pending sale. Her application is 
supported by the defendant Anath Nath 
Bose who it is admitted has paid the 
Rs. 40,000 due from him. ‘The other de- 
fendauts oppose the application on various 
grounds. ° 

First of all they say that the applicart 
cannot avail herself of the power, if any, 
to apply for a Receiver contained in the 
mortgage deed, because under the order of 


February 2, 1937, she is only a transferee, | 


which means that her powers are limited 
to executing the decree of June 12, 1935, as 
it stands. The only right that is conferred 
on the plaintiff by that decree is the right 
to bring the properties to sale if the mort- 
gage debt is not paid off by December 
15, 1935. Without givifig a definite decision 
on the point, I am.inclined to think that 
What the clause with regard to the appoint- 
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ment of Receiver contained in the deed 
Cccntemplates is the appointment of a Re- 
ceiver pending suit before the final decree 
is passed. I have never known a case 
where it was sought to get a Receiver ap- 
pointed subsequent to the passing of the 
final decree on the basis of a clause 
empowering the morigagee to apply for the 
appointment of a Receiver or empowering 
him to appoint a Receiver without the inter- 
vention of the Court. In any event I am of 
opinion that the clause does not give the 
plaintiff an unqualified right tô have a 
Receiver appointed in the circumstances 
mentioned in the clause, which has the 
effect of taking away from the mortgagors 
the right to object to such an appointment. 
The Oourt has toconsider the matter, and 
even though the defendants could not be 
heard to oppose the application, it would be 
for the Oourt todeal with the situation on 
its merits J think there is probably a 
good deal more to be said for the contention 
that the applicant can, by reason of the 
order of February 2, 1937, only execute the 
decree us it stands and cannot ask the Court 
to enforce any rights based on the original 
mortgage and the deed of assignment which 
tind no place in the decree. But Iam not 
willing to decide that point finally. 

Another point taken by the defendants is 
that the powers to appoint a Receiver under 
s. 51, Civil Procedure Oode, are limited by 
O. XL, r. 1, and reliance is plazed on 
Ram Swarup v. Anand: Lal 11), which is a 
decision of the Full Bench of the Allahabad 
High Oourt. That was 8 case of a simple 
mortgage, and the Oourt held there was no 
power to appoint a Receiver in execution 
because O. XL, r. 1 (2) applied and it 
could not be said that any party to the suit 
had a present right to remove the mort- 
gagcr from possession of the mortgaged 
property. That case, however, is not con- 
cerned with an English mortgage and it 
cannot be questioned that this Court has 
over and over again in the case of English 
mortgages appointed a Receiver of the 
mortgaged properly in cases where suber. 
(2) would operateto prevent such an ap- 
pointment. In my opinion there is no 
difficulty in distinguishing Ram Swaruf v. 
Anandt Lal (1), from the present case 
although itis possible that on some future 
occasion the effect of O. XL, r. 1 (2), in the 
case of an English mortgage, will have to 
be further considered. 3 

One of the affidavits in opposition pro- 


(1) 58 A 949; 163 Ind. Oas, 481; A I'R 1936 All, 495; 
(1936) A L J 605; 1986 A L R §95; 9 R A 23, 
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pon the astonishing theory that it would 
e inequitable to disturb the arrangement 
whereby the Receiver in a partition suit is 
dispensing the income of the family pro: 
perty among the co-sharers. Learned 
Oounsel has been wise enough not to 
adopt his client’s submission cn this part 
of the case for anything less in conformity 
with equity than the conduct of the defen- 
danis in accepting considerable sums month 
by month and employing no part of them in 
paying their creditors isnot easy to imagine. 
The Siffenlty, however, which I feel in the 
case is occasioned by the limitations which 
the various decisions haveimposed upon the 
discretion of the Court to appoint Receivers 
in execution of muffastl properties. ` 


The leading case is that in Premathanath 
Malia v.H.V. Low & Co. (2). That suit 
was & money suit in which the plaintiffs 
had obtained a decree. In execution Lort- 
Williams, J. appointed a Receiver of muffa- 
sil immovable properties with power to sell. 
Although the appeal against his order was 
dismissed, the observations of Rankin, O. J. 
make it clear that although the Court has 
jurisdiction to make an order of the nature 
of the one which was the subject-matter 
of the appeal, the ordinary mode of execu- 
tion is by attachment and sale, The con- 
siderations which weighed with the Court in 
that case appear to me to have even greater 
force in a mortgage suit where the Court 
has specifically in terms. decreed that the 
property should be brought to sale in the 
event of failure t> redeem. A decision of 
mine, Jawala Prosad Bhartia v. Hanuman- 
bux (3) has been put before me and suffi- 
ciently indicates the lines on which, in my 
opinion, the observations of Rankin, O. J. 
should be applied in a mortgage suit. 

The general position appears to be that 
the Court will not appoint a Receiver in exe- 
cution unless the circumstances are suchas 
to make the sale of the properties a matter 
of serious difficulty. Once a Receiver in 
execution is appointc.d, the mortgagee will, 
as arule, have little inducement to bring 
the properties to sale and will tend to let 
matters drag on indefinitely. If the pro- 
peries are producing a good income, it is 
probable that the mortgagee will have a 
more profitable investment then he will be 
able to obtsin for the sale proceeds if the 
properties are brought to sale. This does 
not, however, mean thatif there are sub- 


(2) 57 O 964; 128 Ind. Oas. 97; A I R 1930 Oal. 502; 
34 O W N 238; 51 C L J 209; Ind. Rul. (1931) Oal. 17. 
(3) 400 W N 1065. . ; 
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stantial difficulties in the way of the sale, 
the Court will not help the mortgagee by 
appointing a Receiver. The Oourt, in con- 
sidering this question, should also in my 
opinion, take into consideration the diligence 
of the mortgagee. Jn this case, although 
the properties could have been sold in 
December 1935, there has been no attempt 
to bring them to sale. It is true that the 
applicant is net personally responsible for 
any delay the morgages has displayed prior 
to the assignment, but, at the same time, 
in the 18 months that have elapsed since 
the redemption period expired. no attempt 
has been made to sell the properties and 
it is a matter that cannot be overlooked. 


The applicant complains that the sale 
would be a matter of difficulty and delay 
because, as I have at the outset of this 
judgment stated, many of the properties 
are outside the limits of Bengal. I think 
that the applicant exaggerates the delay 
which this fact necessitates, but there is 
this to. be observed thet persons who ad- 
vance, money on landed property which is 
situated in the muffasil or in other Pro- 
vince must be taken io have contemplated 
the delay with which they will be faced 
when the time comes to realise the security 
by legal process. I think it would be an 
extremely undesirable thing if it came to 
be supposed that when a substantial por- 
tion of the mortgage securities are outside 
the local limits of the jurisdiction of the 
Original Side, the mcurtgagee can almost. 
as of right obtain the appointment of a 
Receiver in execution which, as I have 
pointed out, is a form of relief which the 
Oourts are slow to encourage. 


Without laying down any rule, it seems 
to me that in most vases the person who 
applies for the relief which is now sought 
should be able to point to some actual 
difficulty in carrying out the sale, and not 
merely to'a delay which he foresees on: 
general grounds At the same time I regard 
the conduct of the defendants, who do not 
deny that they can pay somoathing towards 
their dues under the mortgage, as meriting 
no sympathy. However I make no order 
on the present application except that I 
give the applicant leave to renew it any 
time after November 1, 1938, if he is so 
advised. He may, of course, if he does 
renew his application, fail on the various 
points of law which ¿l at present decline tu 
docide. If the application is not renewed, 
there will be no order‘as to costs, but if 
it is renewed, the costs will be dealt wita 


~ 
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*by the Judge who hears the application. 
Coats of Counsel certified. 
D. | Application not granted. 


- 





NAGPUR HIGH COURT 
Oivil Revision Application No. 191 of 1937 
January 10, 1938 
Niyogi, J. 
KARIMULLAH KHAN AND ANOTHRR 
~~ DavuNDAN ts — APPLICANTS 
versus 
BHANU PRATAP SINGH—Ptarntisr— 
NON- Å PPLIOANT i 
Owil Procedure Oode (Act V of 1908), O I,r 10 
—Plaint in name of wrong person ang dead person 
—Distinction—Plaint, if void—Amendment, when 
can be granted — Manager of Court of Wards filing 
suit in name of person—Amendment allowed 
ae P. Court of Wards Act (XXIV of 1889), ss. 30, 


The distinction drawn between a suit filed by a 
dead plaintiff and one filed in the name of wrong 
person as plaintiff is without any difference The 
suit filed in the name of a dead plaintiff is mani- 
festly one that is filed in the name of a wrong 
plaintiff. In either case the plaint is void and its 
presentation is improper. On the plain reading of 
O. Ir. 10, it only contemplates that a suit should 
have been filed in the name of a wrong person ir- 
respective of whether he is a living or a dead per- 
gon and the defect is capable of being cured if the 
mistake is shown to have occurred in good faith 
provided that in permitting the plaintif to amend 
it, no injustice results to the defendant. Hazari- 
mal Bholaram v. Bhriramchandraswamı (1), com- 
mented upon. me ee 

Under a. 30 ofthe O. P. Court of Wards Act 
(XXIV of 1899), a-suit on behalf of any Government 
Ward has to bê brought under a written authority 
of the Court- of Wards and under s, 27, the manager 
of the Oourt of Wards is to be named as the next 
friend. The real plaintiff is the manager and she 
sues on behalf of the ward. Any mistake in the 
name of the ward does not affect the substance of 
the suit. Where the mistake- that has crept in was 
1nadvertent and in no way made purposely to pre- 
judice the defendant and if the mistake, 1f correct- 
ed is not such as todo injustice tothe defendant, 
the amendment should be allowed. ` 

O. R. App. against the order of the Oourt 
of the First Sub Judge, Second Olass, 
Raipur, dated January: 26, 1937, in O. 8. 
No. 52-A of 1936. | _ 4 

Mr. A. Ahmed, for the Applicants. 

Mr, J. Sen, for the Non-Applicant. _ 

Order. —THs is a defendant's applica- 
tion in revision against the order ofthe 
Sub-Judge, Second Olass, Raipur, in Oivil 
Suit No. 52-A of 1936 passed on January 
26, 1937. : : 

Oivil Suit No. 52-A of 1936 was instituted 
by the Manager of the Court of Wards, 
Raipur, on behalf of the proprietor of the 
Surmal estate, Tahsil Mahasamund, District 
Raipur, by presentatfon of a plaint on 


August 14, 1936. In the plaint 
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crept in a mistake as to the name of the 
ward due to inadvertence: in3tead of Lal 
Bhanupratap Singh, son of Giriraj Singh, 
his deceased father’s name Giriraj Singh, 
son of Ramcharan Singh was inserted. 
The defendant pointed out the mistake on 
October 23, 1936, and the plaintiff applied 
on November 25, 1936, for permission to 
amend the plaint. An issne was raised 
whether this mistake was made in good 
faith. The lower Oourt answered that 
issue in the affimative and permitted the 
amendment of the plaint. 

It is contended for the applicant that 
the plaint as originally filed was void as 
it was inthe name of a dead plaintif and 
that the question whether or not it was 
due toa bona fide mistake is irrelevant. 
Reliance is placed od Hazarimal Bhola- 
ram Y. Shriramchandraswami (1), Wakram 
Ali v. Abdul Hamid (2) and Veerappa 
Chetty v. Tindal Ponnen (3). In Gopala 
Kristnayya’ v, Lakshmana Rao (4) a Full 
Bench cf the Madras High Court repelled 
the contention in the case of an appeal 
filed against” a dead person and held 
that the Appellate Oourt had power to 
direct amendment under s. 153, Oivil 
Procedure Code, and discretion to extend 
limitation against the legal representative 
brought on the record. This case was fol- 
lowed in Chatur Prasad v Baijnath Prasad 
(5) and Mehar Singh v. Labh Singh (6) 
and distinguished in Hazgarimal Bholaram 
v. Shriramchandraswamt (1). l 

It appears to me that thè distinction 
drawn between a suit filed by a dead 
plaintiff and one filed in the name of 
wrong person as plaintiff is without any 
difference. Tue suit filed inthe name of 
a dead plaintiff is manifestly one that 
is filed in the name of a wrong plaintiff, 
To give an illustration: X affixes his signa. 
ture tow plaint and sends it with a power 
of attorney tohis Pleader. X dies before 
it is presented by the Pleader in ignorance 
of his death. Oan it not be said that 
the suit was filedin the aame of a wrong 
person as plaintiff? In either case the 
plaint is void and its presentation is 
improper. In Hasarimal Bholaram , v. 
Shriramchandraswami (1) it was observed 


Me A I R1934 Nag. 55; 148 Ind, Oas. 241 (2); 6 R 


2) A IR 1987 Cal, 880; 104 Ind. Cas, 6%. < 

3} 31 M 88. 

4) 49M 18; A I R 1985 Mad. 1210. . 

(5) A I R 1930 All, 181; 123 Ind. Oae. 824; Ind, 
Rul. (1930) All. 440. e 

(6) A I R 1932 Lah, 305; 138 Ind. Oas, 277;33 P 
LE 116; Ind. Rul. (1932) Lak. 469, 
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that the existence of a valid plaint or 
Memorandum of appesl, as the case may be, 
was sinequa non for the application of 
O. I, r. 10, Civil Procedure Code. Now, 
there can bea valid plaint, in spite of 
such a mistake, when there are more 
than one person suing as plaintiffs, but 
when a suit is filed in the name of a 
wrong person as the sole plaintiff, it 
would be contradiction in terms to say 
that the plaint is valid. If A signs a 
plaint and authorises his Pleader to present 
it and th Pleader by mistake inserts the 
name of B in the cause-title and presents 
it, the question arises, is the plaint valid ? 
Manifestly it is not valid became the 
Person who purports to sue is B andthe 
person who signs the plaint and authorises 
the pleadertoactis-A. On the view taken 
in Hazgarimal Bholaramv. Shriramchandra- 
swami (1), O. 1, r. 10, Civil Procedure Code, 
can have no application when a suit is 
filed in the name of the wrong person as 
the sole plaintiff, notwithstanding its terms 
to the contrary. This view is, therefore, 
untenable asit contradicts the plain pro- 
visions of law. None would beso bold as 
to contend that the plaint filed in the 
name of B is a valid plaint. If it is invalid, 
and 0, I, r. 10, Oivil Procedure Code, 
permits amendment, [ fail to see why it 
should not so permit for the simple reason 
that a person in whose name the suit is 
wrongly liled happens to be a dead person. 
Why should the applicability of O. I, r. 10, 
Oivi] Procedure Code, depend upon “the 
wrong person” being alive or dead? On 
the plain reading of that enactment, [ am 
led to think that it only contemplates 
that a suit should have been filed in the 
name of a wrong person irrespective of 
whether he isa living or a dead person. 
I hold that the present case comes with- 
in the ambit of O. |, r. 10, Civil Procedure 
Code, and that the defect ts capable of 
being cured if the mistake is shown to 
have occurred in good faith provided that 
in permitting the plaintiff to amendit no 
injustice results tothe defendant. Uader 
s. 30 of the 0O. P. Court of Wards Act 
XXIV of 1899) a suit on behalf of any 
overnment Ward has to be brought 
under a written authority of the Court of 
Wards and under s. 27, the Manager of 
the Coust of Wards is to be named as 
the fiext friend. The real plaintiff is the 
“manager and he sues on behalf of the ward. 
Any mistake in the name of the ward 
does not affeet the substance of the suit. 
The mistake that hag crept in was inad- 
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vertent and in nu way made purposely, 
to prejudice the defendant. The only 
question is whether it could be permitted 
to “be corrected without any injustice to 
the’ defendant, There is ample limitation 
in respect of the claim for possession and 
the defendant is not in the least prejudiced 
by the amendment. The defendant would 
no doubt be prejudiced with regard to 
the relief of mesne profits as on the date 
of the amendment the plaintiffs claim 
had become barred by time. The non- 
applicant has, however, abandoned that 
relief in this Oourt and nothing further 
need be said about it. 

The result is that the application stands 
dismissed. “I make noorder as to costs.. 


D, Application dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 9 of 1937 
December 7, 1937 
HENDERSON, J. 

SARAT CHAN ronan DAS—APPELLANT 


JNANENDRA NATH CHAKRAVARTI AND 


ANOTHBR—RESPONDENTS 

Civil Procedure Oode (Act V of 1908), O. KAT, r. 53 
(1) (4) (6€)—D ering, decree against H—J getting 
decree against D, for larger sum and in execution 
attaching decree obtained b y D agatnat APH 
ly D selling his ‘decree to B—Hzrecution by 8— bjeg, 
tion by J under s 47 allowed — Sa aling and con- 
tending that absence of notice on D prior to his sále 
rendered attachment sneffective—Sub-cls. (8) and (4) 
held did not help 8. 

One D obtained a decree against H, J obtained a 

ses thie res against D. J took out execution proceedings 
and attached the deciee obtained by D, The decree 
obtained by J against D was for asum of money’ 
larger than that obtained by D against H. D then 
sold his decree to 5, who, started execution proceed- 
ings In the course of those proceedings, objections 
were filed under s. 47, by Jon the basis of his 
attachment, Tho Munsif allowed the objections and 
S went in appeal. Relying on sub-cls. (6) and (4) of’ 
r 530f O XXI, Onvil Procedure Code, it was con- 
tended on be of Sthat J's attachment had become: 
ineffective because no notice was served on D pre- 
vious to the sale by D of his decres to 9; 

Held,that sub-cl. (6) of r. 53, O XXI, afforded no’ 
help to 8 atall. Its purpose is to protect payments 
made bythe judgment-debtor of the attached decree 
to his creditor before he receives noPices of the attach- 
ment, While it was necessary under thissub clause 
for J to givenotics to H, 1t was not necessary for 
him to give notice to D. Nor was sab-ol. (4) of 
any avail to S. This provision is made for service. 
of a notice on the judgment-debtor in cases where 
the decree is to be sold. But the case came within 
sub-cl. ¢ a and J was entitled by the attachment to 
execute D's decree himself. There would, therefore, 
be no object in serving oe notice on the judgment- 
debtor D and the me: fact that D sold his decree to: 
Safter the attachment would not prevent J from 
executing the ARESE himself. ` 


— 


ł 


` 
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e C. A. from an appellate decree of the 

Sub-Judge, First Oourt, Dacca, dated June 
26, 1930. 

Mr. Wripendra Nath Dutt Roy, for the 
Appellant. ° 

Messrs. Hiralal Ganguli, Shambhunath 
Banerjee and Sudhir Ohandra Chaudhuri, 
for the Respondents. 

Judgment.—This is an appeal against 
an order made by the Oourts below which 
allowed an objection under s. 47, O:vil Pro- 
cedure Code, which Was made by respond: 
ent No. 1 Jnanendra. The facts which re- 
quire to be noted are these. One Debendra 
obtained a decree against Hara Kumar, 
respondent No. 2. Respondent No. 1 Jna- 
nendra obtained a decree against Debendra. 
Jnanendra took out execution proceedings 
and attached the decree.obtained by 
Debendra. Deoendra then sold hig decree 
to the appellant and the appellant started 
execution proceedings. In the course of 
those proceedings, two objections were filed 
under s. 47, one by Jnanendra on the basis 
of his attachment and the other by Hara 
Kumar attesting the bona fides of the sale 
by Debendra to the appellant. The Munsif 
allowed both the objections and dismissed 
the execulicn case. ‘This order was upheld 
in the District Court and the appellant has 
now brought this second appeal. 

The respondént Hara Kumar has not 
appeared at the bearing in this Court. In 
view of the attachment made by the other 
respondent he probably realized that no 
‘useful purpose would be served by oppos- 
ing this appeal. Another point to be noted 
is that the decree obtained by Jnanendra 
against Debendra is for a sum of money 
larger than that obtamed by UVebendra 
against Hara Kumar. Tne learned Advocate 
for tne appellant indicated tnat no benelit 
would accrue to bis chent unless he could 
execute for himselt alone. He therefore did 
oot take the point that even in view of 
the findings of the Oourts below with 
regard to the attachment, they were wrong 
in dismissing the execution case wi toio 
lnamsuch as tne appellant would be 
allowed to execute subject to the righis 
of Jnanendra. it is, therefore, not necessary 
to deal with this aspect of Lue case. 

in support of this appeal, it 18 conlended 
that tue atlachment made by the respon- 
dent nas become inettuctive, vecause no 
nolice was served upon Debendra previous 
to the sale by Debendra of his decree to 
the appellant. in suppogt‘ot this argument 
Tellance was placed upyn sub cl. (6) of r. 95, 
0. XXI. That provision of the law 
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affords no help to the appellant at ail 
Its purpose is clear. Itis to protecl pay- 
ments made by the judgment-debtor of 
the attached decree to his creditor before 
he receives noticeof the attachment. 
While it was necessary under this sub-clause 
for respondent No. 1 to give notice 
to respondent No. 2, it was not necessary 
for him tə give notice to the appellant's 
vendor. 

Nor is sub-cl, (4) of any avail to the 
appellant. There, provision is made for 
service of a notice on the judgmént-debtor 
in Gases where the decree is to be sold. It 
is then perfectly reasonable that such a 
notice should be served prohibiling the 
judgment-debtor from transferring or charg- 
ing the decree. But the present case 
comes within sub-cl. (1) and respondent 
No. 1 is entitled by the attachment to 
execute Debendra’s decree himself. There 
would, therefore, be no object in serving a 
notice on the judgment-debtor Debendra 
and the mere fact that Debendra sold his 
decree to the appellant after the attachment 
would not prevent Jnanendra from executing 
the decree himself. The appeal accordingly 


fails and is dismissed with costs. Hearing 
fee two mohurs. 
D. Appeal dismissed. 


A 


_. _ MADRAS HIGH COURT 
Oivil Miscellaneous Petition No. 2899 of . 
1936 for issue of a writ of certiorari 
September 7, 1937 
a. NEWSAM, J. 
ADIRAJU MALLIKARJANA RAO— 
PETITIONER 
_ VErsSuUB3 
SOMAVARAM CO-OPERATIVE SOOIRIY 
AND ANOTHRE—KESPONDENTS 

Madras, Co-operative Societies Act (VI of 1432), 
# 5l—Registrar, tf can decide dispute between 
socsety and ex-officer—Submisston to jurssdiction— 
No t—Acqurescing wn dectston—UCertioranl, if 
can be had ex debito justitiac. 

A Registrar of co-operative societies has no juris- 
diction under 6. 51 of the Madras Co-operative 
Sdcietiés Act, to decide a dispute between a co- 
operative society and an ex-officer. But where such 
a person has not only submitted to jurisdiction, 
apparently without any protest, but has by “his 
subsequent conduct acquiesced in the de2ision 
ot the Deputy Jiegistiar for a oonsiderable 
period of time, the conduct of such person 
18 such as to preclude the High wurt from 
exercising its discretionary poweisin his favour. 
Under such circumatances he cannot get awit of 
certtorar, ex-debtto. justitiae, Latchmanan Uhettiar 
y. Corporation of Madras (3), applied, Rex v. Bich- 
mond Uonfirmang Authoruy, Hz patie Howrtt (2), 
referred to, 
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Mr. M. Appa Rao, for the Petitioner. 

Messrs. V. Govindarajacharit and S Sri- 
nivasachari, for the Respondents. 

Mr. K. S. Champakesa Iyengar, for the 
Government. 

Order.— This is an application for a 
writ of :ertiorart directed to the Soma- 
varam Oo perative Scciety and the Deputy 
Registrar of Oo-operative Societies. I am 
invited to quash the award of the Deputy 
Registrar to whom a dispute between peti- 
tioner (ex President of the Society) and the 
Co-operative Society had been referred, on 
the ground that the Deputy Registrar has 
no jurisdiction under s. 5], Co-operative 
Societies Act, to decide such a dispute. The 
facts are briefly as follows: The petitioner 
as President of the Society had made loans 
to four persons, which were irrecoverable. 
Petitioner ceased to be President‘’on July 17, 
1931. Over two years later (viz, on Novem- 
ber 25, 1933) the Oo-operative Society re- 
solved to refer the matter. to the arbitra- 
tion of the Registrar and claim No. 2 of 
1934 and filed very early in 1934 against 
petitioner. For a year, this claim was 
pending before the Deputy Registrar, being 
eventually decided only on March 13, 
1835, in a long judgment which dealt with 
the merits fully, from which it does not 
appear that any objection was ever taken 
by petitioner to the jurisdiction of the 
Deputy Registrar under s. 51. It is on 
the other hand clear’ that petitioner re- 
sisted the claim and fought it on the 
merits. After the claim had been decided 
in March 1935, there was mcre than a 
year's delay on petitioner's part in apply- 
ing to this Oourt: for a writ of certiorari. 
An 11] advised revision petition was filed 
in Eepiember and dismissed in November. 


During this inteival of a year, petitioner's 


property was bold in execution of the 
Deputy Registrar's decree, the sale was 
ecnfirmed and tke property delivered to 
the aucticn-Lurchasers. The present peti- 
tion was filed only on May 5, 1936. i 
Now it has been held in Narayana Ayyar 
v. Co-operative Uban Bank, Lid , I truveliore 
(1), that a Registrar has no jurisdicticn under 


B. 1 of the Act to decide a dispute between a 


Oo- operative Society and an ex-otiicer. This 
decision, if I may say so with respect seems 
to me {o be correct and I therefore pro: 


“pose to deal with this petition on the as: 


m 
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Bugption that the Deputy Registrar had in 
fact no jurisdiction to pass a decree. It 


ay ba ML J 726 159Ind. Oas. 578; A IR 1938 
Maa, 81; (1935) M W N 1235; 42 L W912;8R M 


~ 
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still remains to consider whether I should 
interfere to quash his proceedings. The 
facts eet out above show that petitioner has 
not only submitted to jurisdiction, appa- 
reniy without any protest, but has „by his 
subsequent conduct, acquiesced in the deci- 
sion for a considerable period of time. There 
is no foundation fofhis present statement 
that he challenged the Deputy Registrar's 
jurisdiction beycnd the fact that a state- 
ment to that effect occurs in his affidavit 
filed in support of this petition, and I do 
not think it would be ‘proper to accept that 
as a proved fact merely because the res- 
pondents in their counter-affidavits omitted 
to challenge the statement. Petitioner 
argues that being a person aggrieved by 
the unwarranted usurpation of jurisdiction, 
he is entitled ex debito justttiae—as 8 
matter of right—to a writ, and he relies 
for this proposition on Rex v. Richmond 
Confirming Authority, Ex parte Howitt (2). 
where a distinction is drawn between 
writs applied for by persons interested and 
writs demanded by persons aggrieved. 
But in that case the effect of gross delay, 
asin this caee, by a person aggrieved in 
applying for a writ was not decided. The 
learned Lord Chief Justice concluded the 
judgment ın that case in these words: . 

“On the facts there is nothing sufficiently shown 
to raise the point. of law argued by Bir John 
Simon (vis. the effect of delay when the writ goes 
ex debito justitiae) and it is not desirable to give a 
decision in express terms where the point. does not 
really arise.” í Sa 

But in the present case the conduct. of 
petitioner is such as to leave no room for 
any doubt that for over two years after 
the case had been referred under s. 51 to 
the Deputy Registrar it never even 
occurred to him that this officer had no 
jurisdiction. He took his chance of success 
before that tribunal and it was not antil 
he had failed and until the adverse decree 
had been executed that he elected to move 
this Coart for a writ. My attention has 
the case jleported in 
Latchmanan Chettiar v. Corporation of 
Madwas (3). It was there pointed out by a 
Bench ot three Judges that prima facie 
the English decisions establish the pro- 
position that in such circumstances the 
applicant cannot obtain a writ of certio- 
rari ex debito justittae, but that the Court 
exercises a purely discretionaly power. 
The test, it was held, is whether the 


(2) (1921) LK B 248; 90L J K B413:124 L T 
345; 85 J P 81; 37 T LR 62, 

3) 50 M 130; 99 Ind.eCas, 152; AI R 1927 Mad, 

130; 51 ML J 742; 244L W 778; (1928) M WN 985 
au 
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applicant armed with a point either of law 
*or of fact, which would oust the jarisdic- 
tion of the lower Court, has elected to 
argue the case on its merits before éhe 
Court. Judged by that test, I have no hesi- 
tation in finding that the petitioner has so 
conducted himself as. to preclude this 
Court from exercising its discretionary 
power in his favour. The petition is, there- 
fore, dismissed with costa (two sets, Advo- 
cate’s fee Rs. 35 each). 


N-D. e Petition dismissed. 





RANGOON HIGH COURT 
Full Bench 
Oriminal Revision No. 21-B ôf 1938 
April 8, 1938 
BAGULRY, MosaLY AND Ba U, JJ. 
U AUNG PH— APPLIOANT 
VETEUE 
Tus KING—OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), -ss. 499, 500, 183— 
Complaint under s. 500 — Facts constituting offence 
also under s.183—No sanctton as required by s. 195, 
Criminal Procedure Code (Act V of 1898), obtained— 
Complaint under s. 500, if should be dismissed—Hz- 
ception to s. 499—“Good faith”—Person acquitted of 
certain charge—Oomplainant repeating charge must 
show good faith. 

There is no exception to s. 499, Penal Oode, that 
when the defamation is made ina statement toa 
public servant or in Court proceedings, by virtue of 
which the: offences was punishable under s. 182 or 
8, 211, Penal Code, or some other section, then no 
prosecution under s. 500 would lie, Oongequently a 
complaint under s. 500 cannot be dismissed even if 
the same facts, constitute also an offence under s. 182 
and no sanction as -required by s. 1v5, Criminal Pro- 
cedure Code; is obtained. Swes Ing v. Koon Han (3), 
overruled. Ramsewak Lal v. Muneshwar Singh O 
Aau Chandra v. Ram Dayal (4), approved. [p. 918 


When aman is charged with something and ac- 
quitted after trial, the man whozepeats the charge has 
to be on very sure ground if he wishes to plead that 
he repeats this charge in good faith. [p. 91s, col. 2] 
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ters Magistrate (1:, Insein, dated Decem- 
ber 3, 1937. oe 
Order of Reference toa Full Bench 
Ba U, J—U ro Lu, headman of 
Yegyaw Village, Insein District, resigned, 
and his brother-in-law, Maung Po San, was 
appointed tempSrary headman pending an 
election. U Aung Pe who was a rival 
candidate of Maung Po San for the head- 
manship presented a petition to the Deputy 
Commissioner, Insein, praying that he might 
be appointed temporarily as headman. 
In the course of the petition, he stated 


that Taung Nga was illieitly selling opium | 


in the Village and that hå was related. to 
Maung Po San who would assist him in the 


t Avia Pa v. tan KING (RANG) 


Or. R. from an order of the Headquar-- him. The Magistrate took action 


915 
illicit trade if he was appointed headman. 
Taung Nga took exception to this statement 
and prosecuted Aung Pe under s. 500, Indian 
Penal Gode. The case was tried by the 
Headquarters Magistrate, Insein, and Aung 
Pe was found guilty and sentenced to pay a 
fine of Rs. 50, or in default, to undergo one 
month's simple imprisonment and also to 
pay costs Rs. 5-8-0 or in default, to undergo 
seven days’ simple imprisonment. 

The case was taken up to the Sessions 
Judge, Insein, on revision, and the learned 
Sessions Judge has now referred.it to this 
Court, recommending that the conviction 
and sentence may be set aside on the fol- 
lowing two grounds: 

1. That the Magistrate should not have 
accepted the complaint, under s. 900, Penal 
Code and fried it as the accused could 
have been prosecuted under s. 182, Penal 


`- Oode: vide Queen-Empress v, Mi Gywet (1), 


Swee Ing v. Koon Han (2). 

2. That the accused is on the facts 
alleged and proved entitled to the benefit of 
the tenth exception to s. 499, Penal Oode, 

The pdint raised in the second ground 
will arise if it is held that a person who 
has committed an offence under s. 500 as 
well as an offence under as. 182, Penal 
Code, on the same facts can be prosecuted 
for the former, though he is not prosecuted 
for the latter. Tne cases relied on by the 
leained Sessions Judge dealt with s. 211, 
Penal Code; but if the law expounded 
therein is correct. the principle would 
equally be applicable to the present case. 
In Queen-Empress v. Mi Gywet (1) the 
learned Judicial Commissioner said: 

“The complainant made a complaint to the 


Magistiate that the acoused, with the intent of 
causing injury to him, had instituted a criminal 


p ing against him knowing that there was 


no. Just or wful ground for such proceeding, 
and that she, the accused, had thereby defamed 
against her 
under s. 500, Penal. Code, convicted her of that 
ofience, and sentenced her to pay a fine Rs. 40, or 


“in default, to suffer rigorcus imprisonment for 40 


days, and awarded half of the fine to complainant 
as compensation.” . 

“The proceedings were wholly jegal The offence 
alleged was one under e. 211, Penal Oode, and 
under 8, 195, Oriminal Procedure Code, cognizance 
should not have been taken of ıt without sanction. 
A Magistrate cannot give himself jurisdiction to try 
an oftence unders 321l by treating it as one and 
a. 500, Penal Oode”. 

This was approved by Mackney, J. in 
Swee Ing v. Koon Han (2). The facts ia 

6 


that case are these: 
“One Swoe Ing made areport ata Police Station 


1) 1 U B R 279. 
Ey AIR 1935 Rang. 163; 156 Ind. Ogs. 598; (1935) 
Or. Oas, 626; 36 Or. L J970; 8R Rang. 27. 
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charging one Ah Snyan and other persons 
unknown with having confined and raped her. 
The Police refused to take action as they found, 
after due inquiry, that the complaint was false; 
thereupon Swee Ing made a direct complaint to 
the Court charging Ah Shyan and Koon Han with 
having confined and raped her. The complaint 
was thrown out under s. 203, Criminal Procedure 
Code Thereupon Ah Shyan and Koon Han filed two 
éeparate complaints against Swee Ing under s. 500, 
Penal Code. The two cases were amalgamated 
and tried together. Swee Ing was found guilty and 
convicted," 
Pa appeal to this Oourt Mackney, J. 
Bala: 
"She def&imed them again when she filed her 


complaint with the District Magistrate, but obvi- 


ously, what she was doing was not defaming these 
persons but bringing a (possible false) charge 
against them. If her compisint 18 a false one, her 
object-in making it was not to defame these per- 
sons'so much as to harass them and cause iem 
the inconvenience of being subject to criminal 
proceedings. For such an offence, s. 211, Penal 
Code, is ‘the appropriate section, but the Court 
may not take cognizance of an offence under s. 211, 
Penal Oode, committed in relation to any proceeding 
in Qourt except on a complaint in whiting of 
such Qourt, or by some other Court to which 
such Oourt is suboidinate. By assuming that the 
offence falls under s. 500, Penal ‘Code, tpe Magis- 
ee cannot avoid the effect of this provision of 

w. 

The Oalcutta High Court has, however, 
taken a contrary View. ln Ramsewak Lai 
v. Muneshwar Singh (3) Harington, J. said: 

“The facts are that the accused gave a certain 
information to the manager of the Bettiah raj 
which was untrue. He was prosecuted under 
s, 182, but acquitted on the ground that the 
person to whom he gave the information was not 
a public servant within the purview of that sec 
tion. That information was, as matter of fact, 
defamatory of the person who was aggrieved in the 
present case, and it 18 in respect of the defamatory 
statements which were made to the manager of 
the Bettiah raj that. the present charge under 
B. 500 was instituted.” , 

“In my opinion, s. 403 is no bar to, the present 
proceedings. . . The one 18 an offence com- 
mitted against a public servant, which can only 
be prosecuted upon the complaint, or under sanc- 
tion of the public servant mjured, or of some one 
to whom he is subordinate. The offenas under 


8. 500 can only. be prosecuted on the complaint of- 


the person aggrieved by the defamation. In one 
case the offence is committed against a person to 
whom false information 18 given; in the other case 
ik ys committed against a pérson about whom- a 
defamatory statement 18 made. The two offences, 
to my mind, are quite distinct, and the charges 
under them would have to be prosecuted under 
the authority of the different persons who are 
injifred by them,” 

_Holmwood, J., in a separate judgment 
agreed with this view and said: 

“Although therefore the finding of the Magistrate 
in the s. 152 case cannot im any way be allowed 
to prejudice the accused in the s. 60, Indian Penal 

+ 


(3) 37 O 604; € Ind. Uas. 358; 19 | 
ware 604; | 9; OJO 


v AUNG PE v. THE KING (RANG) 
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Ocde case, it is clear that the qdestion of malice has 
not at all been tried, and the accused has not been ° 
acquitted of any charge involving malice. That is 
a question which has tc be tried on evidence which 
woul be irrelevant in a trial under s. 182 Indian 
Penak Oode.” 

In Satish Chandra y. Ram Dayal 14) 
though the point now under discussion was 
not directly involved, yet the observations 
of Mookerjee, Ag. O. J. bearing thereon 
are worthy of great respect. The learned 
Acting Ohief Justice said: 

“Now, the. maker of a single statement may be 
guilty of two dietinct offences, one under s. 211 
(which 18 an offence against public justice) and the 
other an offence under s. 499, wherein the per- 
sonal element largely predominates, The Legisla- 
ture has provided in the Oriminal Piocedure Oode, 
that the sanction of the Court where the offence is 
committed, is’ essential in the former case for the 
institution of criminal pioceedings. In the latter 
case, the Legislature has omitted to. make a 
similar provision? This diversity, for aught we 
know, may have been deliberate, and plainly 
affords no reason why the Court should struggle to 
hold that the statement does not fall withm the 
mischief of the rule embodied in 8. 499. The two 
offences are fundamentally distinct in nature, ag 
is’ patent from the fact that the former is made 
non-compoundable while the latter remains com- 
ponndabie; in the former case, for the initiation of 
the preceedings, the Legislature requires the sano- 
tion of the Oourt under s, 195, Or:minal Procedure 
Code; in the latter case, cognizance can be taken. 
of the offence only upon a compiaint made by the 
person aggrieved under s. 198, Uriminal Procedure 
Uode. Whether every statement made by an Advo- 
cate, by a party to a judicial prooeeding, or bya 
witness therein should be excluded from the category . 
of defamation, or, if included therein should, be 
made punishable ın æ proceeding instituted only ` 
with the sanction of the Oourt where the statement | 
was made, are manifestly questions of policy 
which can be settled appropiiately only by the. 
Legislature. If, for reasons ot public poliey, the, 
Législature thinks fit to adopt the trst alternative, 
as it is unquestionably competent to do, and to ~ 
confer on Advocates,- parties and witnesses; not 
merely a qualified privilege as at present, but an 
absolute privilege as in the case ot Judges, a new 
exception framed in suitable terms should be in- 
Berted in s. 499, Indian Penal Uode. If, on the 
other hand, the second alternative commends itself 
to the Legislature as more expedient, s 500, Indian 
Penal Code, may well be included in the list of 
sections confained im s. 195 (1) (b), Oriminal Pro- 
cedure ode. It 18, after all, the province of the 
stateaman, and not of a Judicial Tribunal, to 
discuss® and of the Legislature to determine, what | 
18 best for the publio good and to provide for it 
by proper enactments. But till the law has been 
amended, in one or other of thé modes just in- 
dicated, or possibly ın some other manner, it is 
incumbent upon us, 1f weare to avoid the greatest 
uncertainty und confusion to interpret the clear 
and unambiguous provisions of the statute in 
their plain natural sense, and not sllow ourselves 
to be led into speculations as to their reson- 
ableness or unreasonableness by reference to the 
ever oaptivating but often misleading ideals of 
public policy.” n 

(4) 48 O 355; 59 Ind. Cas. 143; A I R 1921 Cal. 1; 23- 
Or. LJ 34320 L J897 o, : - 
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The Madras High Court took-a similar 
view in Krishna How v. Appaswami Atyar 
(5). The case is an old one butit does 
not appear that the view taken therein*has 
since been dissented from. The head-hote 


of the case is in the following terms: 

“A complaint of defamadéion cannot be dismissed 
on the technical ground that the offence of 
defamation charged merged in an offence punish- 
able under s. 182, Penal Code, and that no sanction 
was obtained for prosecution nnder the latter 

| as required by s.: 195, Criminal: Procedure 

Ə i i 

“Where a pobe servant in the course of a 

quiry made a4 statement to the head 
of his department that the complainant, another 
publis servant, borrowed moneys for his immediate 
superior; Held, that such statement would be 
defamstory, if it waa untrue and if, it was made 
under such aoircumstances as would lead the officer 
to believe that the complainant had borrowed 
money for his superior from persqns connected with 
the department,” 

The view taken by the Calontta and the 
Madras High Oourts appears, to my mind, 
to be the correct, view. 

Section 235 (2) of the Criminal Procedure 
Code says: à 

“Tf the acts alleged constitute an offence falling 
within two or more separate definitions of any 
law in force for the time being by which offences 


. are defined or punished, the person accused of 


yi 


them may be charged with and tried at one trial 


for each of such offences " 

The present Gase, in my opinion, clearly 
illustrates what this section means, When 
U Aung Pe gave information tothe Deputy 
Oommissioner that the respondent Taung 
Nga sold opium illicitly, assuming that he 
knew that the said information was false 
or that he believed it to be false, he did so 
with the intention of influencing the Deputy 
Commissioner not to appoint his rival ‘Po 
San as headman. He has thereby com- 
mitted an offence ander s. 182, Penal Code. 
As the said information has also apparently 


- harmed the-reputation of Taung Nga, he has 


also Committed an offence under s. 500, 
Therefore these two offences can bs tried 
together in the same trial as permitted by 
the section or else separately as directed by 
B. 233, Oriminal Procedure Code. 

As, however, the ingredients that tonsti- 
tute the offence under s. 182 are quite 


-different from the ingredients that consti- 


tute the offence under s. 800, different 
kinds of evidence will be required to prove 
the two respective offences. If the accused 
is found guilty, the question of sentence, 
whether the offences are tried separately 
or in the same trial, will have to be con- 
sidered with referencg to s. 35, Oriminal 
Procedure Code and m 71, Penal Code, 


(5) 1 Weir 585, 
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As there is. a conflict of decisions, and as 
the point involved is of general public 
importance, I refer this case for decision 
by a Bench, full or otherwise, as the learned 
Ohief Justice may direct. 

Mr. M. Ahmed, for the Applicant. 

Mr. U. Bo Pe, for the Respondeni. 

Mr. U. Thein Maung, Advocate-General, 
forthe King. 

Judgment of the Full Bench 

Baguley, J.—It is unnecessary to set out 
the facts in detail as they have been set 
out in the order of reference upon which 
the case has come before this Full Bench. 

The learned Sessions Judge is of opinion 


- that the Magistrate could not try the com- 


plaint under s. 500 because on the same 
facts the accused might have been pro- 
secuted. under s. 182, Indian Penal Oode. 
He points out that a prosecution under 
g. 182, Indian Penal Oode, by reason of 
s. 195, Criminal Procedure Oode, would 


- hot lie because there is no complaint in 


writing made by the public servant con- 
cerned, and he quoted two cases in which 
it had been laid down that when there 
was no complaint by the public servant 
concerned, a Magistrate could noi give 
himself cognizance of the case by making 
the case one under s. 500, Indian Penal 
Code. 

The first af these cases was Queen- 
Empress v. Mi Gywet (1). In this case, the 
learned Judicial Commissioner merely 
stated that the proceedings wera wholly 
illegal. He said the offence alleged was 
one unders. 211, Penal Oode and under 
s. 195, Criminal Procedure Code, cognizance 
should no} have been taken of it without 
sanction. No reason is given for this and 
the wording at the beginning of the judg- 
ment suggests that no real defamation was 
set out in the complaint. Itis difficult to 
adduce, anything very definite from this 
judgment without knowing the actual word- 
ing of the complaint. 

The second case was Swee Ing v. Koon 
Han (2). A quotation from this judgment 
is given in the order of Yeference, and it 
seems to me there is fallacy apparent on 
the face of the judgment. It says: 

“If her complaint is a false one, har objey in 
making it was not to defame these persons so 
much as to harass them and cause them the 
inconvenience of being subject to criminal proceed- 
in ‘$ 


“A reference to 8. 499, Penal Uode, shows 
an obvious omission. No intent to defame 
id necessary, itis sufficient if the imputa- 
tion: is published intending ,to harm, or 
having, reason to believe that such imputa- 
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tion will harm, the reputation of the 
complainant. On the other hand, I find it 
difficult to add anything useful to the two 
rulings referred to, Ramsewak Lal v. 
Muneshwar Singh (3), and the exhaustive 
judgment of Mcokerjee, Ag O. J. in Satish 
Chandra v. Ram Dayal (4). In this last 
judgment every case bearing on the matter 
is referred to. 

OClanse 29 of our Letters Patent says 
clearly that we have to deal with this case 
under the Penal Oode, and any person who 
is charged with any offence for“ which 
provision is made by the Penal Code shall 
be liable to-punishment under the said Act 
and not otherwise. It is, therefore, impos- 
sible torefer to the English Law orto any 
qüestions of privilege whether absolute or 
qualified. 2 


The relevant sections of the Penal Code 
are ss. 499 and 500, and in these sectiones, 
the word “privilege” is not to be found. 
Section 499 deals with, if I may say so, 
defamation per se, and says nothing about 
where, why, or when the imputation is 
made, so the law would appear to apply in 
exactly the same way whether the imputa- 
tion is made in a Oourt of Justice or before 
some other public servant, or anywhere 
else. Section 195, Criminal Procedure Oode, 
lays down that a Court shall not take 
cognizance of certain offences under certain 
sections except on the complaint in writing 
of the public servant concerned, or on the 
complaint in writing of a Oourt, or some 
other Court to which the first Oourt is 
subordinate, and so on, but s. 500 js not 
mentioned in 8.195. To s.499 there are 
- ten exceptions; it would have been quite 
easy for the Legislature to have inserted an 
eleventh exception saying that when the 
defamation is made ina statement to a 
public servant orin Oourt proceedings by 
virtue of which the offence was punish- 
able under s, 182 ors. 21], Penal Code, or 
some other section, then no prosecution 
under s.£00 would lie. But there is no 
such extra exception. In my opinion, as I 
have said, there seems an obvicus flaw in 
the reasoning in Swee Ing v. Koon Han 
(2, and it must not be regarded as good 
law. - 


This disposes of the point of law, but in 
addition to this, the learned Sessions Judge 
recemmends that the conviction be set aside 
becanse the accused was entitled to the 
benefit of the tenth exception to s. 499, Indian 
Penal Code,and, as the whole case has been 


referred to this Bench, ib is necessary to 
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deal with the evidence from this point of, 
View. 

The gist of the tenth exception is that the 
infputation must be made in gocd faith 
anf’ the evidence has to be examined to 
see whether the accused has shown that he 
acted in good faithe What Aung Pe alleged 
was that Taung Nga was illicitly selling 
opium in the village and that Po San was 
related to Taung Nga 

“whois helping him to get appointed with a view 
that oe Nga can trade in opiam illicitly, and 
= tet the whole village tract is liable to be 
pout. 

Now itis clear that within the last two 
years or s0 Taung Nga had been prosecnut- 
ed under the Opium Law (Améndment 


Act) s.3, And had been acquitted. When 
- aman is charged with something of this 


sort and acquitted after trial, the man who 
repeats the charge has to be on very sure 
ground if he wishes to plead that he 
repeata this charge in good faith, and it is 
for Aung Pe to show that he acted in good 
faith 48 itis an exceptional defence which 
he is putting up. Examining the evidence 
for the defence, the first witness is Kyaw 
Zaw, who says he has no personal know- 
ledge of Taung Nga He gives evidence 
of reputation and hearsay but, as the ordi- 
nary rules of evidence apply to this trial, 
hearsay evidence is inadmissible. (After 
stating the evidence of some witnesses his 
Lordship proceeded further), As I have 
said before, it is for Aung Pe to show that 
the charge was made in good faith and 
that if he has some definite evidence either 
not put before the Court when Taung Nga 
was under trial, or which has come into 
existence since his acquittal. [do not con- 
sider that Aung Pe has brought himself 
within the tenth exception to s. 500. I 
would, therefore, dismiss this application for 
revision. l 

Mosely, J. I agree. 

Ba U, J.—1 have already given my view 
on the question of law in the order cf 
reference and I have nothing to add thereto. 
I aguee that this application should be dis- 
missed. 

Be Applicaton dismissed. 
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PATNA HIGH COURT 
Oivil Appeal No. 293 and Oivil Revision 
No. 602 of 1937 


. February. 16, 1938 . 
Wort, J. ii 
SUNDER RAM AND OTABRS— PLAINTER3—- 
APPRALWMNTS ; 
VETSUS 
HARANGI RAM AND O0THHRE— D RBRANDANTS 
— RESPONDENTS 


Civil Procedure Code (Act V of 1908), O. KAKI, 
rr. 90, 22—Application under r. 90—No objection as 
to want of notice under r. 23- Objection taken for 
bak time in argument in Appellate Oourt—Applicant 

ving notice under r. 66—Sale held not invalidated 
by reason of absence of notice under r. 22. 

In the objection petition under O. XXI, r. 90, 
Civil Procedure Gode, no mention, was made 
whatever of the absence of notice under O. XXI, 
r. 32, nor was any mention made in the notice 
of appeal to the lower MUDHA Court. 
applicant jaudgment-debtor had notice of the 
execution pr ings by reason of the notice under 
0, XXI, r. 66. The objection was taken for the first 
time in the course of the argument in the Appellate 


QOourt : 

Held, that the absence of notice in this particular 
caso was not fataland did not invalidate the sale. 
Chandra Nath Bagchi v. Nabadwip Chandra (2), fol- 
lowed, Raghunath Das v. Sunder Das (1), explained. 
Fakhrul Islam v Bhubaneswari Kuer (3), referred to. 

O. A. from the appellate order of the 
District Judge, Saran, dated September 
l, 1937. 

Messrs. B. N. Mitter and Bhabananda 
Mukherji, for the Appellante. 

Mr. Jaleshwar Prasad, for the Respon- 
dents. : 

Judgment.—This miscellaneous appeal 
and the application in revision arise out of 
what has been described in some cases an 
application under s. 47, Civil Procedyre 
Code and O. XXI, r. 90. Such applications 
have been so described to get over the 
objection that no second appeal lies to this 
Court. There are a number of decisions of 
this Court, one in particular of the late Sir 
Jwala Prasad, relying upon the decisions 
of other High Courts to the effect that such 
an application involves O. XXI, y. 22 and, 
therefure, becomes an application under 
s. 47, and a second appeal lies. New, the 
decision of the Oourts below, so far as the 
question of O. XXI, r. 90, is concerned, is 
against the °appellant judgment-debtor, 
and indeed as regards necessity of the 
notice under O. XXI, r. 22, the decision is 
also against the judgment-debtor on the 
footing that the judgment debtor had 
notice of the execution proceedings by 
reason of the notice under O. XXI, r. 66. 

{am pressed with the contention that, as 
no notice was issued under O. XXI, r. 22, 
the Court had no jrfrisdiction to sell the 
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property and no title was given to the pur- 
chaser who happens to be the decree-holder 
in this case. The well-known decision in 
Raghunath Daa v. Sunder Das (1) is relied 
upon in which Lord Parkerof Waddington 
in delivering the opinion of their Lordships 
of the Judicial Committee stated that a 
notice under O. XXI, r, 22,in the circum- 
stances in which the Oode requires it goss 
tothe root of the jurisdiction. But it must 
be remembered that in that case the contest 
was between two purchasers, one the pur- 
chazer from the Official Assignee. who had 
had notice of the execution under O. XXI, 
rT. 22, and the other the parchaser in the 
execution proceedings which had proceeded 
without the necessary notice under O. XXI, 
r. 22, There is no suggestion of a finding 
of fact that the Official Assignee knew of 
the execution, although in the course of the 
case it was stated that on a certain date the 
Subordinate Judge there ordered that 
notice should issue to the Official Assignee 
to show cause why his name should not be 
substituted in place of the judgment-debtor. 
From that it might have been argued 
(although it does not appear to have been 
Official Assignee was 
aware ofthe execution. ° What would have 
resulted had that argument been put for- 
ward I do not know. The case has been 
considered by the Calcutta High Oourt in 
Chandra Nath Bagchi v. Nabadwip 
Chandra (2), in circumstances precisely 
similar to those existing in this case, that 
is to say, in execation proceedings, arising 
out of a mortgage-decree, and as pointed 
out by the learned Advocate appearing on 
behalf of the respondent, in such a case the 
jurisdiction to sell is not given by any 
notice under the Oode of Civil Procedure 
but is given by the decree itself, which in 
my judgment makes a substantial difer- 
ence. The learned Ohief Justice of the 
Oaleutta High Court Sir George Rankin in 
discussing Raghunath Das v. Sunder Das 
(1) does not attempt to distinguish it on 
the footing that the matter before him was 
the execution of a mortgage decree, but he 


makes this observation : 

“Tt is quite unnecessary to push the abstract logio 
of the case of Raghunath Das v, Sunder Das (l), to 
this ridiculous extreme.” ey 

The ridiculous extreme to which the 


learned Ohief Justice referred was the argu- 


(1) 41 I A951; 94 Ind, Oas. 304; A IR 1914 PO 
199: 42 O78; 180 W N 1058; 1L W 567; 27 M L 
J 150.16 M LT 353;(1914) M W N 747; 1ẹ6Bom. L 
R 814; 200 LJ 555; 13 A L J154 (PO). 

(2) 350 W N 9:13] Ind. Oas. 702; A I R 1931 Cal, 
476; 530 L J 329; Ind. Rul (1931) Oal, 494. 
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ment of Counsel tothe effect that as no 
notice had been issued under r. 22 of 
O. XXI, the sale was void. Then Sir George 
Rankin proceeds to rely upon the obser- 
Vation of Kulwant Sahay, J. in Fakhrul 
Islam v. Bhubaneswari Kuer (3), to this 
effect : 

“All that O. XXI,r. 22, requires is that an op- 
portunity should be given to the judgment-debtors 
against whomexecution is taken out more than a 
year after the decree to show cause why execution 
should not proceed.” 

Sir George Rankin refers to that state- 
ment with approval. Although cne must 
assume that in the course of the argument 
in that case scme authorities were referred 
to, the report of the case .is completely 
silent as regards that matter. I feel con- 
strained to follow the decision of the Cal- 
cufia High Oourt in Chandra Nath Bagchi 
v. Nabadwip Chandra (2), torthe effect 
that all that is required is that a notice is 
necessary. In this connection ] must make 
cne observation which seems tome to be 
very pertinent and that is that in tLe objec- 
tion petition under O. XXI, r. 90, no men- 
tion was made whatever of the abgence of 
notice underO. XXI, r. 22, nor waa any 
mention made jn the notice of appeal to 
the lower Appellate Court. It appears to 
have been mentioned fcr the first time in 
the course of the argument which has been: 
dealt with in the manner I have stated 
already by the Appellate Court’s judgment. 
In my opinion absence of notice in this 
Particular case was not fatal and did 
not invalidate the sale. For thcse reasons I 
ceme to the same conclusion as that arrived 
at by the learned Judge in the Court below. 
The appeal is, therefore, dismissed with 
costs as ıs the civil revision application. 

D. Appeal dismissed. 


(3) 7 Pat. 790; 117 Ind. Oas. 648; A I R1929 Pat. 
79, Ind. Rul (1928) Pat. 456. 





CALCUTTA HIGH COURT 
Oivil Appeal No. 126 of 1934 
June 1], 1936 
M.N. MUKLERJI AND g. K. GuosE, Jd. 
GARIB SHA W—Osrotor—Arraiiant 


Srimatt PATIA DASSI wjo NARAYAN. 
* CHANDRA SHAW AND orugrs— 
RESPONDENTS 
Succession Act (XXXIX of 1925), s. 2 (n)~-Will 
id ia at on testator’s death property to be held 
nd daughter-in-law in equal shares for 


Iefe—_N ortght of transfer—After widow's death her- 


shareto go to younger son kainan) — nig oy of 
his death before widow 


legal’ heirs of sqn—On th anda ` daughter-in- 


ł Ld 
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law her share to go to sons of his eldest son in 
absolute right — Document, whether wil — Pro-, 
bate held could legally issue — Probate — When 
can issue—Will — Validity — Transfusion of blood, 
whether proves defective mental capactty of testator 

actice—Issues— Question as to locusstandi of 
objector must be d d before trial and not after 
examination of witnesses 

One ofthe clauses of a will was in the following 
terms: “Upon my demi&s my wife and my daughter- 
in-law will in equal shares get the properties left by 
me bat in all these properties they will have life- 
interest only. They willnot be entitled to transfer 
the said properties by way of any gift or sale. On 
the demise of my wife, m ounger (son) will get 
half share of the properties left ‘by me in absolute 
right’ God forbid if during the lifetime of my wife 

my younger ‘son dies, then the person or persons 

o will be the legal heirs of the said younger son of 
mine at the time of the death of my wife wi get the 
said eight annas share in absolute rı n the 
demise of my daughter-in-law the sons o a “sight 
son will get in equal ‘shares the remaining eigh 
annes share of my properties in absolute right": ` 

Held; that these provisions clearl satisfied the 
requirements of the definition of a will as containe 
ing 2, cl, (n), Succession Act. That being th 
position, the document must be regarded as contain- 
ing’ provisions which make it a will and, therefore,’ 
was a document in respect of which the probate may 
py 188u6. [p. 922, col. 2.] 

ability is not the main thing to be considéred: 
in connection with the question as to whether pro; 
bate’should’ or should not bé granted. The Courts 
have to'be satisfied as to whether the will was, as & 
matter of fact, executed and ıf so executed, by a free, 
capable and willing testator. [p. 923, col 2 ] 

Itis not at all correct to say that because an 
operation of character of an injection or trans- 
fusion of blood had to be done, there must have been 
something wrong with the mental capacity of the 
testator, [p. 923, col 2.] ` 

An issue on the question of locus standi of the 
objector to contest the proceedings is an issue which 
ought to be tried and determined as a preliminary 
proceeding before the trial begins and at sucha time 
as would give the parties full notice of the fact that 
that was an issue which had tobe tried. It is quite 
wring onthe part of the Judge to frame such an 
issue after the examination òf all the witnesses. [p. 
922, col. 2.] 


O. A. from the original decree of the Sub- 
Judge, First Oourt, 24-Parganas, dated 
April 17, 1934. 

Messrs. Satindra Nath Mukherjee and 
He aaa Chakravarty, for the Appel- 
ant i 

Messrs. Gunada Charan Sen and Amrita- 
lal Mukherjee, for the Respondents. 


Judgment.—This is an appeal by an 
objector from a decision of the Subordinate’ 
Judge, First Court, Alipore, granting 
probate of a will alleged to have been left 
by one Narayan Shaw. The history of the 
life of the testator Narayan Shaw, which 18 
given in the will itself and which has not 
been disputed before us, is that in his 
early boyhood he aame out to Bengal for 
the purpose- of earning: money and after 
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spending some time here and there he 
* ultimately came to; Titaghur where he was 
employed in one oy or another for 
Some time and eventually became the’ 
Sardar’of coolies of ‘some’ mills at dhat 
place; that by his honesty and persever- 
ance he succeeded in enlisting the sympathy 
and indulgence of some of the European 
officials of the mills and began to obtain 
very proftable contracts from them. He, 
thereafter married and brought his father 
down tohis native vjllage, acquired some 
properties and settled down at Titaghur. 
At the time of his death, he had a fixed 
place of abode at Titaghur and some pro- 
perties movable and immovable there and 
at other places. For some months before 
his death he was svffering from diabetes 
and carbunucle. Tte will in question is 
alleged to have been executéd by him on 
the morning of January 19, 1933, and he 
died the next day, that ia the 20th. In the 
will it is stated that the testator had 
acquired propertis in his own name and 
alsoin the name of his father and that he 
had been enjoying and possessing all 
those properties. [tis also stated that on 
accornt of the diseases that he was suffer- 
ing from there was very little hope for 
his life. It is recited aleo that he had two 
sons Harihar Prosad and Tara Prosad as 
also his wife Patia Dassi and a daughter- 
in-law Dhaneswari, the wife of Harihar 
Presad. The existence of certain other 
relations was also mentioned in the will. 
Asthe motive for making the will, it is 
stated in it, that Haribar Prcsad was of 
bad character and addicted to drinking 
and other vices, that he was disobedient 
to the testator and did not behave well 
with him, that he did not care for his 
wife and children and had already 
squandered away large sums of money. 


After this recital of motive, it is stated - 


that the testator was not willing to 
give any of his properties to the’ said 
Harihar Prosad. It is then said that the 
younger son Tara Prosad was a minor. 
It is next stated that the wife® Patia 
Dassi and the daughter-in-law Dhaneswari, 
namely the èe wife of. Harihar Prosad, 
U being. appointed executrixes to the 
will. 

Some provision was then made as 
regards one of the properties, creating a 
debutiar in respect cf it. Then there isa 
passage in the will which says that upon 
the demise of the testator, his wife Patia 
Dassi and his daughterain-law. Dhaneswari 
will get the properties left by him in equal 
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shares, and in all those properties, they 
would have only a life-interest and they 
would not be eatitled to transfer any of 
them by way of sale or gift. It is next 
provided that on the demise of the wife 
Patia Dassi, the younger soh Tara Prosad 
would get a half share of the properties 
left by the testator in absolute right. 
Lastly, it is provided that on the demise of 
the daughter-in-law - Dhaneswari, the- sons 
of Harihar Prosad will get in equal shares 
and in absolute right he remaining eight 
annas share in the properties left by the 
testator. Other provisionsin the will need 
not be referred to for our present purposes, 
On February 15, 1932, Patia Dassi and 
Dhaneswari as executrixes applied for 
probate of the will. On April 3, 1933, two 
persons of whom the appellant was one and 
the other being Purusattam Shaw, put in 
an objection stating that they were the 
sons .of the testator by another wife named 
Samratia Dassi. Certain proceedings then 
followed to which it is not necessary to refer 
and eventually the case was transferred 
from the file of the District Delegate to that 
of the Subordiate Judge as a contesting 
probate case. In the meantime, Puri- 
suttam Shaw withdrew” his objection and 
on September 13, 1933, the appellant 
Garib Shaw put in afresh objection to 
contest the proceedings that were then to 


‘be held. In substance, the objection was 


that the will was not a genuine document 
and thatin any event the testator had no 
sense or free disposing power at the time 
of the alleged execution of the will, On 
November 23, 1933, an application was 
made on behalf of the propounders asking 
for an additional issue to be framed rais- 
ing the question of locus standi of the ap- 
pellant. 


at the time -when the case would, be, taken, 


nil i 
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examined òn commission ; Patia Dassi was 
examined on commission from December 3, 
1933, to November 24, 1984; Dhaneshwari 
from March 5, 1934, to Mareh 9, 1984, and 
Chalani Dassi, the mother of the testator, 
from March 10, 1934, to March 17, 1934. 
On a perusal of the evidence of these wit- 
nesses that was taken on commission, it 
appears that the question as to whether the 
appellant had any locus standi or not was a 
question which was directly in the minds of 
the parties and much evidence on that 
Question was offered and received. ‘I'he 
case thereafter came up before the Court 
for trial. On April 10, 1933, when the wit- 
nesses were about to be examined in 
Oqgprt, an application supported by a 
medical certificate was filed on behalf of 
the appellant stating that from the day 
before, he had been suffering from 
dysentery and an adjournment on, that 
ground was applied for. On behalf of the 
plaintiffs, a petition supported by an 
affidavit was filed stating thatthe appel- 
lant had been seen quite hale and hearty 
the day before. The Judge rejected the 
application for adjournment and decided 
to proceed with the suit. Thereafter wit- 
nesses were examined on behalf of the pro- 
pounders and also on behalf of the appel- 
lant: and ultimately the learned Judge 
granted the probate which is now being con- 
tested in this appeal. 


One of the contentions urged on behalf 
of the appellant is that the document in 
respect of which probate has been granted 
is not a will but isa document upon which 
a trust was created which was to take effect 
during the life-time of the testator and not 
merely after his death. There are certain 
provisions in the will which were intend- 
ed to take effect on its execution but those 
provisions related to the debutier that waa 
intended to be created by him in* respect 
of one of the properties that was specifically 
described in the document. Olause 3 of the 
provisions contained in the will, however, 
runs in these words: 

‘Upon my demise my wife Sreemati Patia Dassi 
and my daughter-in-law Sreematt Dhaneswari will 
in equal shares get the properties left by me but 
in all these properties they will have life-interest 
only. They will not be entitled to transfer the 
said Bale pacts by way of any gift or sale. On 
the demise of my wife, my younger (son) Tara 
Prosag will get half share of the properties left by 
me in absolute right. God forbid! if during the 
life-time of may wife my younger son dies, then the 
person or persons who will be the legal heirs of the 
said younger sqn of mine at the time of the death of 
my wife will get the said eight annas share in 
ebsolute 


right.” Ps 
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Then follow certain other provisions: ande 
thereafter in cl. 4 it is provided thus: 

“On the demise of my elder daughter-in-law 
Sre8matt Dhaneswari Dassi, the sons of my eldest son 
will? get in equal shares the remaining eight annas 
share of my properties in absolute right.” 

Then other prqyvisions follow. These 
provisions referred to above, clearly satisfy 
the requirements of the definition of a will 
as contained in s. 2, cl. (n), Succession 
Act, where itis said thata “will” means 
the legal declaration of the intention of the 
testator with respect to his property 
which he desires to be carried into effect 
after his death. That being the position, 
the document must be regarded ag 
containing, provisions which makeit a 
will and, therefore is a document in respect 
ofthe probate which may legally issue. 
Questions whether some provisions contain- 
ed in the document would take effect 
immediately and whether other provisions 
contained in it are valid or otherwise are 
questions which cannot be entertained by 
a Court of probate and will have to be 
determined if proper proceedings are 
started for the construction of the docu- 
ment. This contention, therefore, must be 
overraled. Another matter about which 
there was a good deal of controversy in 
the Gourt below and on which the Vourt - 
below was inclined to take the view that 
the appellaut’s case must fail was the 
question of his locus standi. The learned 
Judge upon a consideration of the mate- 
rials on tbe record came to the conclusion 
that the appellant or for the matter of 
that his brother Purushuttam Shaw as 
wéll were not sons of the testator Nara- 
yan Shaw, nor that Samratia was a legally 
married wife ofthe testator. The learned 
Judge wasnot inclined to accept the 
appellant's story that the marriage be- 
tween the testator and Samratia had been 
performed in sagai form as was the appel- 
lant’s case, nor was he disposed to believe 
that the appellant or Samratia ever lived 
in the house ofthe testator. Furthermore 
the explanation that was given before the 
Court for not producing Samratiaas a 
witness wasthat her presemt whereabouts 
were unknown and that was an explana- 
tion which the learned Judge was not able 
to accept. So faras these findings are 
concerned, a compiaint has been made 
before us that the issue onthe question of 
locus standi of the appellant was not 
framed until April 12, 1932, that is to say, 
until the witnesses for the parties had 
been already examimed . before the Court. 
It also been argued that the learned 
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, Judge ought to have granted the appli- 
cation for adjournment that was made to 
him on behalf of the appellant on April 10, 
1934, and was wrong in refusing to 
grant the same. It has been next argued 
that there was no point in framing an 
issue after all the witnesses had been 
examined and inasmuch as that procedure 
was adopted in the present case the appel 
lant had been prejudiced. Now we must 
say thatit was quite wrong on the part 
of the learned Judge to frame an issue 
alter the examination of all the witnesses 
and weareclearly of opinion that this 
issue which was framed on April 12, 1934, 
should bave been framed in clear terms 
before the trial began and ab-6uoh a time 
as would have given the parties full notice 
ofthe fact that that was an issue which 
had to betried. Weare of opinion that 
an issue of this character, namely on 
the question of locus standi of the objector 
toccntest the proceedings is an issue which 
ought to have been tried and determined 
as a preliminary proceeding. We, therefore, 
disapprove of the way in which the 
learned Judge has proceeded with 
tegard to this question of locus standi. 
But as we have already observed, it was 
perfectly well-known tothe parties from 
a very early stage of the proceedings 
that the locus stand: of the appellant to 
come in and object tothe grant of pro- 
bate was a question which arese in the 
case and would haveto be decided and 
even when witnesses were examined on 
commission this question was present in 
the minds of both the parties. Seeing 
that this question of locus siandi was 
not dealt withas a preliminary question 
and it having been dealt with only in the 
judgment itself along with the other issues, 
we are of opinion that it is not necessary 
forusto go into this question in the 
present appeal and that it would be more 
Satisfactory if we proceed to deal with the 
appeal itself on its merits. The findings 
of the learned Judge, therefore,on the 
question of the appellant's locus standi 
are findings which we do not propose either 
to uphold dr to reject at the present 
stage. We wish to make it clear that such 
findings will not be regarded hereafter 
as having concluded the appellant from 
maintaining in any future proceedings, 
if he ever desires todo so, that he is a 
or of the testator by a legally married 
wie. 4 

Turning now to th? merits of the case, 
it has already beén®stated thatthe will 
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itself recites in very clear terms the motive 
which actuated the testator to make it; 
the motive being that Harihar Prosad, 
the elder son of the testator, was a person 
to whom the testator was notwilling to 
leave any property on account of his 
character and antecedents. In ihe 
arguments that have been addressed to us, 
nothing has been said toshow that this 
motive, recited as aforesaid, was not true. 
the evidence their 

rdships concluded that there could not 
bethe faintest doubt that a will contain- 
ing provisionsof this description wasa 
most likely document to be executed 
by the testator, and proceeded). Probabili- 
ty, however, is not the main thing to be 
considered in connection with the question 
asto whether probate should or should 
not be granted. We have to be satisfied 
asto whether the will was, asa matter of 
fact, executed and if go executed, by a 
free, c:pable and willing testator. Now 
amongst the witnesses who have been 
examined in this case there are four 
whose ‘names appear as attesting wit- 
nesses fo the will and their evidence 
which has been placed before usin all 
its details fully satisfies us thatthe will 
was, as amatter of fact, executed by the 
testator. (Their Lordships after discuss- 
ing the evidence proceeded). The view 


. which the learned Judge has taken of 


this matter seems to usto be correct. 
As regards the evidence relating to the 
mental capacity of the testator, the 
four witnesses to whom reference has been 
made have very clearly stated that there 
was nothing wrong with the mental facul- 
ties of the testator. It has been urged 
before us that blood was injected and 
transfused into the system of the testator 
after Dr. B. O. Roy had seen him but it is 
not at all correct to say that because an 
operation of this character had to be done, 
there- must have been something wrong 
with the mental capacity of the testator. 
The positive evidence of these witnesses 
coupled with the evidence of another 
witness who had been admitted to he the 
headman of the caste towhich the testator 
belonged satisfy us. about the mental 
capacity ofthe testator. That witness is 
one Sitaram Ohowdhury. He admittedly 
is a Chowdhury and was the headman of 
the caste to which the testator belqnged, 
and he has proved thatthe testator was in 
his senses on the day the will was 
executed, Nextly, it has been urged that 
the writer of the will has nôt been called 
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although. as a matter of fact he was seen 
in the coxpany of those who were looking 
after the case. We see nothing wrong 
in the omission to call the writer,so long 
as the other witnesses have been examined 
and they have given evidence of a convinc- 
ing nature. 

Some point was sought to be made of 
the fact that the testator signed his name 
on the will as Narayan Shaw, whereas his 
full name was Narayan Ohandra Shaw. 
This point appears to have been made 
before the trial Court and the trial Oourt 
has observed that even ifthe testator had 
in some document signed his name as 
Narayan Ohandra Shaw, the mere fact 
thatin this will he chose tosign his name 
simply as Narayan Shaw should uot be 
regarded as giving rise to any suspicion. 
As amatter of fact, however, it does not 
appear that there is any positive evidence 
indicating that the testator used generally 
to sign his name as Narayan Ohbandra 
Shaw. The fact is that an application 
was made on behalf of the objector praying 
that certain record jr be called for, 
in order to prove this point but that 
application was rejected. We have 
considered alltha arguments addressed 
to us and, having done so, we have come 
to the conclusion that the view which 
the learned Judge has taken is correct. 
Thé appeal is accordingly dismissed with 
costs; hearing-fee 3 gold mohurs. 

D. Appeal dismissed. 





PATNA HIGH COURT 
Oivil Appeal No. 157 of 1937 
January 14, 1938 
Wort AND VARMA, JJ. 
HARBANS PROSAD SINGH— 
-~ Drorre-Hotppr— APPELLANT 


versus 
JADUNANDAN RAI AND otsarts— 
J ODGMENT-DERBTORB-——-RESPONDBNTS 
aga peda T TORNI beyond Munsif's jurisdiction 
but within same Divtston—Whether can sell it, _ 

In execution 8 Munsif can sell property beyond 
his own immediate*jurisdiction but within same 
Division. Ram Bilas Mal v. Raghunath Sahay (2), 
-~ relied on. 

(U. A. from the appellate order of the 
ae Judge, Muzaffarpur, dated February 
6, 1937. 

Messrs. L. K. Jha and K. P. Upadhaya, 
for the Appellant. 

Rat Paras Nath, for the Respondents. 

Wort, J—This is an appeal from an 
‘order of thè District Judge of Muzaffarpur 
in ` which he» held that an application for 
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execution was barred by limitation. A 
decree was passed on September 22, 1932, 
by the Second Munsif of Muzaffarpur. 
On August 8, 1935, an application was 
mage tothe Firat Munsif for execution. 
Tne Court required a certificate of transfer 
which was obtained from the Second 
Munsif’s Court on August 9, and filed on 
August 29. Therefore, the application for 
execution {all other things being equal) 
was complete. But it was subsequently 
found that the properties which the 
decree-holder desired to attaca were in 
Sitamarhi District and afurther applica- 
tion for transfer was made, but ata time 
which was beyond three years of the date 
of the decree. Unless the decree-holder 
cantake advantage of the applications 
before the Second Munsif and the First 
Munsif of Mutaffarpar, he is clearly barred 
by limitation 68 the Judge in the Ooart 
below has held, I should have stated 
that the trial Gourt had held that the 
application for execution could not proceed 
or at least the sale was not valid by 
reason of the fact that there were irregu- 
larities inasmuch as various nobices had 
not been served, but against that decision 
there appeara to have been no appeal by 
the decree-holder. I mention that fact for 
the purpose of a matter which we shall 
have in a moment to consider. 

Now, in Bhagwat Sahay v. Ram Sukrit 
Ram (1), adecision of the Letters Patent 
Court from a judgment of mine, it was 
held that an application for transfer was 
a step in-aid of execution within the mean- 
ing of Art.182, Ool. 3, Limitation Act. In 
Rim Bilas Mal v. Raghunath Sahay (2) the 
Ohief Justice and James, J., decided that a 
Munsif had jurisdiction tə sell in execu- 
tion a property beyond his own immediate 
jurisdiction but within the same division. 
There is no disputein this case thatthe 
Sitamarhi properties are within the division 
in whichthe Second andthe First Munsif 
preside, Now, the questions which were 
discussed in the Oourt below and argued 
in thi Court having regard to the deci- 
sion to which 1 have just referred become 
irrelevant and for this simple reason. The 
application to the First Munsif for exe- 
cution based as it was upon the transfer 
certiicate which was filed on Angust 29, 
1935, gave to the First Munsif jurisdiction 
over the Sitamarhi properties; and had that 


1) A I R 1937 Pat. 351; 169 Ind. Cas, 399; 16 Pat. 
: 18 P L T 2032;3B RB 672;10 RP 15 
(2) 172 Ind, Oas. 30; [8 PL T 822;4BR 152; 10 
R P $30. ®.° ; 
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. eexecution case proceeded and the Sitamarhi 
properties had been sold, on the authority 
of Ram Bilas Mal’s case (2) it would have 
to beheld that it was a good’ and vé@lid 
execution and sale. For those reasons the 
uesticn of whether the application for 
the last certificate of transfer was an ap- 
plication to the proper Court quite clearly 
does not arise. As there was no appeal 
with regard 
Court cn the service of notices, the result 
would be that the Sale held in execution 
will stand as set aside but the decree- 
holder will now beat liberty to proceed 
to selltkhe properties again. Tke appéal 
is allowed and tLe order of the District 
Judge is cet aside. The appellant is 
entitled to his ccsts. ns 
"Varma, J.—I agree. 


_D. Appeal allowed. 
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MADRAS HIGH COURT 
Second Oivıl Appeal No. 818.of 1933 
- April 29, 1937 
-- VARADACHATAR, J. 
CHEERATH NANIKUTTI AMMA— 
APPRLLANT ~ 


ANANTHA LAKSHMIAMMAL, WIRE oF 


NARAYANA VADHIAR— RESPONDENT 

Res judicata—Distinct cause of action—Suit by L, 
assignee of kanomdar against tenant R for ejectment 
—C another assignee of kanom interest making 
attempt to get posseasion in collusion with 
R—O made defendant to suit and relief- claimed 
against him—O found tn pogsession and suit dis- 
missed, no collusion being Jound— Subsequent sutt by 
L based on title—Suit, if barred—Otwl Procedure 
Code (Act V of 1908), 2. 11. 

The plaint properties belonged in jenm to the K 
aa; and were held on kanom by.the P tarwad. 
In 1919 one V a member of the tarwad, assigned the 
kanom interest to the plaintifi’s uncle 8 and later that 
uncle assigned the interest to the plaintiff L. After 
the assignmentto Sby V the K tarwad instituted a 
suit against the karnavan and certain members of 
the P tarwad for arrears of michavaram and they 
obtained a decies. In execution of thas decree, the 
K tarwad brought the kanom interest to sale and a 
member of that tarwad purchased it and after-' 
wards assigned that interest to O, defendan? No. 1. 
Prior to the-assignment by & to the plaimtiff, one R 
was on the land a a tenant and as the plaintiff L 
suspected that after the Court sale in execution of. 
the decree F was colluding with O, defendant No. 1 
and her assignor, she took the precaution of implead- 
ing the defendant No. 1 and her assignor in a suit in : 


nn which plaintif L instituted against R. ` 


e 

he plaint in thet suit was clearly framed asone’ 
based op the tenancy and not on title. She also 
took care to claim relief against the defendants Nos. ` 
land Zin that suit only on the ground of their 
having got into possessioh,or attempting to get 


P Ossession in collusion, with the tenant R. Inthe: 


coarse of the trial, the Plaintiff- distinctly stated 
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that she didnot desireto have the question of title 
raised in that suit, The Oourt found that there was 
no collusion between the tenant and the defendant 
No. 1, but it also found that the defendant No, 1 and 
her assignor had got into possession of the items 
in question after the purchase in execution of the 
decree in the previous suit. The plaintiff's suit 
against her tenant was accordingly dismissed, 
Hence plaintiff brought the present suit, based on title 
to eject defendant No, 1: l , 

Held, that the suit was not barred by previous suit 
the present suit wasnot based on the same cause of 
action as the former suit; ror could it be said that 
the present claim ought to have been included in the 
toned, farther that a perso ho gets j 

: a who à 
aion in collusion, with A tenant in a raat en 
far asthe landlord 1s concerned, placed under the 
same disability ag the tenant from oslling his land- 
lord's title in question, In the former sůit,” there- 
fore, the defendant-No. 1 must be held to have 
been impleaded only as standing in the same position 
as the plaintifi's then tenant and the principle of 
estoppel precluded any question of title being 
raised intheformer suit. Pasupathi v Narayana 
(1), referred to., 

S. O. A. against the decree of the Sub. 
Judge, South Malabar at Palghat, in A. 5, 
No. 3 of 1932. 

Mr. P. Govinda Menon, for the Appellant. 

Mr. F. S. Narayanaswami Iyer, for the 
Respondent. 

Judgment. —The plaint properties belong: 
in jenm to the K tarwa and were held on 
kanom by the P tarwad. In 1919 one Velu 
Nair, a member of tne P tarwad, assigned 
the kanom interest to the plaintiff's uncle 
Subbarama Iyer and later that uncle- 
assigned the interest to the plaintill. After 
the assignment to Subbarama Aiyer by’ 
Velu Nair, the K tarwad inatituted 0. 8. 
No. 435 ot 1920 against the karnavan and 
certain members of the P tarwad for arrears: 
of michavaiam and they obtained a decree. 
In execution of that decree, the K tarwad 
biought the kanom interest to sale and a 
member of that tarwad purchased it and 
afterwards assigned that interest to the 
present defendant No. l. Prior to the 
assignofent by Subbarama Iyer to the 
plaintiff, one Raman was on the land ag 
a tenant and as the plaintift suspected 
that after the Court sale in execution of 
the decree in O. B. No. 335 of 1620 that 
Raman was aid with the present‘ 
defendant No. 1 and her assignor, she took 
the precaution of impleading the present 
defendant No.1 and her assignorin a suit 
in ejectment which this plaintift instituted 
against Raman. The plaint in that suis 
(O. 8. No. 609 of 1928)- was clearly framed 
as one based onthe tenancy and not on 
title. She also took care to claim” relief ' 
against the present defendant No. 1 and 
her assignor who were defendants Nos. 3 
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and 2in that suit only on the ground of 
their having got into possession or attempt- 
ing to get possession in collusion with the 
tenant Raman. In the course of the trial 
of O. 8. No. 689 of 1928, the plaintiff dis- 
tinctly stated that she did not desire to 
have the questicn of title raised in that 
suit. Indeed it is doubtful whether having 
regard to the way in which the plaint was 
framed, the question of title could properly 
have been gone into in that suit at ell, 
even if the plaintiff so desired. The Court 


found that there was no collusion between 


the tenant and the present defendant No. 1; 
but it also found that the present defen- 


` dant No.1 and her assignor had got into 


possession of the items now in qvestion 
; the purchase in execution of the 
decree in O 8. No. 335 of 1920. The plain- 
tiff's suit against her tenant was According- 
ly dismissed so far as the present, items 
are concerned. Hence the present suit, 
based on title, to eject defendant No. 1. 

“The Ovcurts below have passed a decree 
in favour of the plaintiff. Hence this second 
appeal by defendant No. 1 Mr. Govinds 
Menon first contends that the present 
guit is barred by O.8. No. 689 of 1928. I 
agree with the Courts below that there is 
no such bar. The mere fact that the present 


defendant No. 1 had been impleaded in. 


the former suit will not by itself suffice to 
raise the bar. Whether the bar is sought 
to be raised under s. 11, Civil Procedure 
Code.,or under O. II, r. 2, the Oourt will 
have toconsider whether the present suit 
ie based on the same cause of action as 
the former suit cr the claim now put for- 
ward is one that might and ought to have 
been put forward in the former suit. I 
am of the opinion that the present suit is 
not based on the same cause of action as 
the former suit; norcan it be said that 
the present claim ought to have been in- 
cluded in the former suit. Indeed -I even 
doubt whether it might kave been included 
at all. 

It is well-established that a person who 
gets into possession in collusion with a 
tenant in pcssession is, so far as the land- 
lord is concerned, placed under the same 
disability as the tenant from calling his 
landiord's title in question : see Pasupatht 
v. Narayana (1). In the former suit, there- 
fore, the present defendant No.1 must be 
held to have been impleaded only as stand- 
ing inthe same position as the plaintiff's 
then tenant und the principle of estoppel 
above referred to precludes any question 
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Lf title having been raised in the former 
suit. There is accordingly no force in the “ 
plea based upon O. 8. No. 689 of 1928. 

Mr. Govinda Menon next contended that 
as the other members of the P tarWwad (in- 
cluding the karnavan) had been impleaded 
in O. 8. No. 335 of 1920 and as the micha- 
Varan was according to the kanom document 
a chargeon the kanom properties, the 
plaintiff and her assignors; must be held 
bound by the sale in execution of the decree 
obtained by the K tarwad in O. 8. No, 338 
of 1920. Here again I am of the opinion 
that the Oourts below rightly overruled the 
contention. Neither the fact of the other 
members of the tarwad being parties to the 
former litigation noreven the fact of the 
rent being a charge on the property will 
make the adjudication in that suitand a 
sale proceeding in execution of that decree 
binding upon a person to whom the pro- 
perty had been assigned before the insti- 
tution of that suit. It may be that Velu 
Nair's interest (then subsisting) in the 
tarwad property could be bound by reason 
of the karnavan having been a party, but 
the interests of an assignee in property 
which before the institution of the suit 
had been alienated cannot be bound by the 
sale. To take a familiar case by way cf 
illustration, a mortgage debt may be bind- 
ing on all the mortgaged items, but if 
before the institution of a suit for sale 
some of theitems are sold by- the mort- 
gagor tothird persons, a decree obtained 
by the mortgagee without impleading the 
purchaser cf the equity of redemption in 
those items cannot as such bind that pur- 
chéser though there can be no doubt as to 
the liability of those items to bear their 
share of the mortgage debt. I must, there- 
fore, hold that as against the plaintiff and 
her assignor, defendant No. 1 has not deriv- 
ed avalid title to the kancm interest by 
reason of the purchase in execution of the 
decree in O. B. No. 335 of 1920. 

lt was néxt contended that this line of ' 
argument was not available to the plaintiff 
becaus8 the assignment by Velu Nair to 
Subbarama Iyer must be deemed to be 
void. Whether the assignmené was valid or 
not will depend upon a number of facts. 
If for instance the alleged partition in the 
P tarwad 15 true, there is no reason why 
the assignment of Velu Nair should not be 
operative. Even otherwise, circumstances 
are conceivable in which the assignment 
may atleast be voidable if not void. It 
cannot, therefore, be said that this ques- 
tion raises a pure poim of law. The lower ` 
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Appellate Court was, therefore, justified in 
gefusing to allowit to be raised for the 
first time at alate stage during the hear- 
ing of the appeal before it. The appeal 
accordingly fails and is dismissed with co8ts. 


N.B. Appeal dismissed. 


nn A 


LAHORE HIGH COURT 
First Oivil Appeal No. 142 of 1936 
Octcber 20, 1936 
Jal WAL, J. 
MANGAL RAM AND aNoTHBR— 
DEFENDANTS~—~APPELLANTS 
versus 
SAT DEO AND ofsBRs—PLAINTIFFS 
—RESPONDENTs. œ 

Limitation Act (TX of 1908), s. 5—District Judge 
exercising discretion and condoning delay in filing 
appeal uhtch was originally filed n wrong Court— 
Order, if can be contested in second appeal—Ctivil Pro- 
cedure Uode (Act V of 1908),0. II, r. 3—Mortgage— 
Principal payable after five yeara—Interest payable 
yearly—Morigagee having right to recover principal 
and interest on default of any yearly payment, by 
sale of mortgaged property —Default occuring—Suit 
for interest then due and for sale of property—Decree 
obtatned—Subsequent suit for interest due from decree 
to date and for sale of property, if barred. 

Where an appealis wrongly filed and is returned 
for proper presentation and then is presented before 
the District Judge to whom the appeal really lay and 
who exercising his discretion under s. 5, Limitation 
Act, condons the delay by extending the time for 
presentation of the appeal before him, the order is 
not Ulegal and cannot be contested in second ap- 


In every mortgage in the abgence of «a clear ex- 
pression to thecontrary, interest must be assumed 
to be charged on the mortgaged property and there- 
fore in cage of default in payment of interest, the 
mortgagee would be entitled to recover the same by 
sale of the mortgaged property. 

The mortgagor agreed to pay the principal in fite 
years and interest thereon evey year, He further 
stipulated that if he made default in the payment of 
the annual interest or in the payment of the princi- 
pal at the agreed time, the mortgagee will have the 
right to sue for the principal and interest in réspect 
of which default is made by attachment and sale of 
the mortgaged property. Default having been made 
in the payment of the interest, the mortgages institut- 
ed a suit tor recovery of the interest then due. This 
suit was decreed but before the properbycould be 
sold, the decretal amount was paid by the mortgagor, 
Subsequently another suit was instituted dy the 
mortgagee for recovery of interest wluch fell due to 
himafter the date ot the previous suit. The suit 
was instituted béto1e the term of five years for the 
payment otthe principal amount mentioned in the 
mortgage deed had expired: 

Held, that the mortgages when he asked for the 
sale of the moitgaged property in default of the pay- 
ment of interest to him based his claim on his normal 
right independently ot the default clause to recover 
the overdue interest by sale of the mortgaged pro- 
perty. This was the only way in which the conduct 
of the moitgages in suingon eboth occasions for sale 
of the mortgaged property Sould be interpieted. 
Therefore the mortgagee was not bound to sue for 
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the recovery of the whole amount, principal and in 
terest, when he filedthe previous suit and it was at 
his optionto waive the default and to sue for in- 
terest alone and therefore the subsequent suit was 
not barred by O II, r. 2, Oivil Procedure Code. 
Kishan Narain v. Pala Mal > distinguished. 
Hukam Chand v. Ram Nath (1) and Puran Chand 
v. Har Pershad (3), referred to. 


F.O. A. from an order of the District 
Judge, Ludhiana, dated April 18, 1936. 

Messrs Indar Deo and Achhru Ram, for 
the Appellants. 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. 

Judgment.—This appeal raises a ques- 
tion which is not free from difficulty. On 
November 1, 1930, the appellant executed 
a mortgage deed for Rs. 500in favour of 
the respondent. He agreed to pay the 
principal in five years and interest theréon 
at 9 per cent. per annum every year. He 
further stipulated that if ke made default 
in the payment of the annual interest or 
in the payment of the principal at the 
agreed time, the mortgagee will have the 
right to sue for the principal and interest 
in respect of which default is made by 
attachment and sale of the martgaged pro- 
perty. Default having been made in the 
payment of the interest, the mortgagee 
instituted a suiton November 3, 1932, for 
recovery of Rs, 216 which was the interest 
then due. In the plaint, after describing 
the terms of the mortgage as stated above, 
the mortgagee alleged that Rs. 216 were due 
on account of interest which the mortgagor 
had failed to pay. He, therefore, claimed 
a decree for that amount “with alien on 
the mortgaged property”. This suit was 
decreed but before the property could be 
sold the decretal amount was paid by the 
mortgagor. It appears that the decree 
passed by the trial Judge in that suit was 
for recovery of the amount by sale of the 
mortgaged property. 

Subsequently the suit out of which this 
second appeal has ariseu was instituted 
by the mortgagee for recovery of Rs. 216 
interest which fell due to him after the 
date of the previous suit. The suit was 
instituted on February 2, 1935, before the 
term of five years for the payment of the 
principal amount mentioned in the mort- 
guge deed had expired. To this suit “an 
objection was taken by the defendant 
morigagor that it was barred by virtue of 
the provisions of O. II, r. 2, Oiyil Pro- 
cedure Code. This objection was accepted 
by the trial Court and the suit dismissed but 
on appeal the learned District Judge has held 
that the suit is not. barred under O. J, 
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r. 2, because according to the terms of the 
mortgage deed, it was at the option of the 
mortgagee to take advantage of the default 
clause and to sue forthe recovery of the 
principal and the interest due or to waive 
the default and to sue only for recovery of 
the unpaid interest. He consequently held 
that in the previous suit the mortgugee 
having exercised his option of not taking 
advantage of the default clause and having 
sued for interest only, was competent to 
sue for interest now. Onthe present occa- 
sion also èt may be mentioned the prayer of 
the. plaintiff is for a decree for interest 
due by sale of the mortgaged property. 

It appears that the appeal was first filed 
in. the Oourt of the Senior Subordinate 
Judge but the memorandum of appeal was 
returned and was presented to the District 
Judge to whose Court the appeal really 
lay and the District Judge has exercised 
his discretion under s. b, Limitation Act, 
and has extended the time for the presen- 
tation of the appeal before him by condon- 
ing the delay. On this appeal it is con- 
tended that the District Judge exercised 
the discretion which did not vest in bim 
and that in any case he exercised it arbi- 
trarily. I am uvable.to accept this con- 
tention. In my opinion the D:strict Judge 
having exercised his discretion which 
clearly vested in him, it is not open to the 
appellant on this second appeal to contest 
the correctness of the order of the District 
Judge, which in my opinion is not illegal. 


“The really difficult point that has to be 
decided in this case is whether the suit is 
barred onder O. Il, r. 2, by virtue of the 
previous suit. Several judgments have been 
cited at the Bar but most of them have 
been decided on their own peculiar facts 
and donot seem to bear on the question 
involved in this case. The one decided 
case which appears to fully cover the pre- 
sent case is Hukam Chand v. Ram Nath 
(1) which was decided by Tapp, J. in Cham- 
bers. On behalf cf the appellant, reliance 
is placed mainly on the judgment of their 
Lordships of tre Privy Council in Kishen 
Marain v. Pala Mal \2,. The learned 
Counsel for the respondent has urged that 
the observations in this judgment do not 
govern the present case because in the case 
before their Lordships of the Privy Council 


(1) A I È 1933 Lah, 463; 141 Ind. Uas. 613; 31 PLR 
- 520, Ind. Rul, (1933) Lah, 156. 

(2) 4 Lah. 38; 72 Ind. Uas, 187; A I R 1922 P U 413, 
50 1A 115; 44 M LJ 123, 25 Bom. L R 220; 33M L T 
41; 27 U.W-N 803; 18 L W 341,6 P W R 1923; 90 & A, 
L R 488 (P O). 
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the first suit for recovery of interest alone, 
was filed ata time when the term fixed for 
the paymentof the principal amount had 
alr@ady expired. That this is an important 
distinction in deciding the applicability of 
O. II, r. 2, must be recognized and was 
s0 recognized in œ judgment of a Full 
Bench of this Court in Puran Chand vV. 
Har Parshad (3). 

The real difficulty in the way of the 
respondent appears to be the fact that in 
the previous suit as-in the present suit 
the morigagee asked for the sale of the 
mortgaged property, a relief which it might 
be urged with some justification is con- 
ferred on the mortgagee only by the default 
clause in the mortgage deed which is, that, 
if there- bs default in the payment of the 
annual interegt or in the payment of the 
principal amount on the due date, then the 
mortgagee shall be entitled. to sue for the 
recovery of the whole principal and interest- 
by ‘sale of the mortgaged property. But 
in my opinion in every mortgage in the 
absence of a clear expression to the con- 
trary, interest must be assumed to be 
charged on the mortgaged property and, 
therefore, in case of default in payment of 
interest, the mortgagee would be entitled 
to recover the same by sale of the mort- 
gaged property. It is, therefore, fair ‘to 
assume in the present case that the mort- 
gages when he asked for the sale of the. 
mortgaged property in default of the pay- 
ment’ of. interest to him based his claini on 
his, normal right independently of the 
default clause to recover the overdue” 
inferest by sale of the mortgaged property: 
This 1s the only way in which the conduct 
of the respondent-mortgagee in suing on 
both occasions for sale of the mortgaged 
property can be interpreted. In my opi- 
nion, therefore, the view of the learned 
Listiict Judge that the mortgagee was not 
bound to sue for the recovery ot the whole 
amount, principal and interest, wonen he 
filed the ‘previous suit and that it was at 
his option to’waive the default and to sue 
for interest alone and, therefore,-that the 
present suit is not barred by O. II r. 2, is 
correct. I dismiss this appeal with costs. 


D. Appeal dismissed, 


(3) 16 Lah, 640, 158 Ind, Oas. 238; A I R 1935 Lah, 
672; 37 P L R816; 8 R Lah, 204. 
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CALCUTTA HIGH COURT 
First Civil Appeal No. 541 of 1935 
May 24, 1937 
HENDERSON AND Biswas, JJ. 
DISTRICT BOARD, MALDA—Pratntire® ' 
APPELLANT 
versus 
Rai Bahadur OHANDRA KETU 
NARAYAN SINGH—Dgraenpant AND 


3 ANOTHHE—-RESPONDENTS 

Contract Act (IX of 1872), ss 127,23 — Bengal. 
Pubi: Demands Recovery Act (ILI of 1913), sa. 29, 57 , 
—EHaxecutron of certificate by arrest of certificate 
debtor—Defendant exeouting surety bond to certifi- 
cate officer agreetng to be lrabie for amount on default-: 
by. debtor—Defauit occurrang — Board applying in, 
execution against surety — Application dtsmissed 
Suit by Board agatnst surety for recovery of amount 
of surety bond — Application for execuigon against 
surety under s. l4o, Civit Procedure Gode (Act V of 
1908), whether oniy remedy—Sutt, iy matntatnable~~ 
Oonstderaiton for bond under 5.137, Contract Act 
(IX of 1812)— Valid trust under s. 4, Trusts Act 
(II of 1882), +f created, 
- The Board took out a- certificate under the Public 
Demands Kecovery Act for recovery of a certain sum, 
and in execution of the certificate, the certificate- 
debtor was arrested under s, 29 of the’ Ack A sum 
of Rs. 2,300 was thereupon paid’ by him, and he was 
afterwaida released by the certificate officer on defen— 
dant ofte.ing.to stand surety. for him for the, balance 
still due under the certificate, In case of default on 
the part of the debtor, the surety agreed that the 
amount might be recovered from’ him by exesution 
of the certihcate, Defendant tailed to proddce the 
certificate-debtor before the cartiticate officer.on the 
due date. A-distrees warant was thereupon issued 
against defendant but he submitted a petition to 
the certificate othcer- through thé District board; in 
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which- he asked for further’ steps to betaken'against | 


the principal debtor. Further proceedings under 
the Act were accoidingly taken ugamet the princi- 
debtor but without any result. The District 

-Board then sought to execute the certificate gain“ 
against defendant presumably on the: principle em-- 
bodied in s, 145,.C1vul Procedure Uode,.but detendant 
objected. The objection was’ overruled by the 
certiticate ofcer, bus on appeal the Volleotor felt” 
bound to give effect to it, holding'that únder the Act” 
the certificate ofhcér had no power to accept a surety - 
orto proceed against him.. The District Board con- 
sequently biought a suit; clauming to recover the sum 
Of its. 3,342 pius its. 200 us damages. The defendant 
contended tnat the bond was not legally entorceable,’ 
and that in any. case’ the Board could-not enforce it, it 
being not a party to.it: E 5 ° 

. Heid, (4) that the remedy under s. 145, Oivil Pro-, 
cedure Uode, was not exclusive, and di. not pigolude 
a regular suit on the surety bond to ejitorce the’ 
security. [p v30, col. 2.) - 

[Case-law discugged ] ; 


, (tt) that a surt. could not: be maintamed by 


Certiicate ofver, who, bys 57, ,Pubhe Demanas ke- , 


covery Act, Was deemed tobe a Gouit, bus that was 
no 1eason why the creditor, having been deprived of 
his proper remedy by the- action= of’ the certiftcate 
othcer, should be hela not entitled to maintain a sult 
to enforce the security which .was'admittedly for his 
benefit, unless ut course the sult’ Was baled by any: 
other principle; |p. 93l, colez. | 


-\tt) that under 8. £27, Vontr&t Act,.the oonsidera- 


“tion for the bond was the miease of tue certihcate 
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debtor. The provisions of se. 29 to33 and rr.77 and 
78 of Sch: II of Public’ Demands Reodvery Act, d 
not be taken to limit the inherent jurisdiction of the 


certificate officer, who- was a Oourt underthe Act; to 
make an order of release such as was made in the 
circumstances of this case. The order here was 
made at the request of the decres-holder (Board) 
himself, and was in factin aid and not to the detri- 
ment of the purposes of the Act, There being thus 
a lawful consideration, the bond in suit was not hit 
by s.' 23, Contract Act; [p. 932, cols. 1 & 2.) 

- (ir) that the entire benefit under the contract of 
surety was secured to the Board, and that considera- 
tion for the contract moved wholly from the Board. 
In other words the certificate officer was the nominee 
or trustee of the Board, and'as such, must therefore be 
held entitled to sue upon the contract: Porusnuls 
Subbu Ohetti v. Arunachalam Chettiar (25) and 
National Petroleum Oo, Ltd., v, Popatlal Mulji (26), 
relied on. [p. 934, col. 2.] esd r í 

'(v) that there was .no impediment to the creation 
of a valid trust under s. 4y Trusts Act, the considera- 
tion for. the surety bond being lawful. [ibid | e 

F.C. A. from appellate decree of the 


District Judge, Rajshahi, dated November 


19, 1934. < | 
„Messrs. Atul Ch. Gupta and Imam 
Hossein Chaudhuri, for the Appellant. 

Mr. Surajtt Ch. Lahiri, for the Respondents. 
„Biswas, J.—This is an appeal from the 
decision.of the District Judge of Rajshahi, 
dismissing: a.suit for recovery of monéy from 
a surety: Tne trial Oourt gave the plaintiff . 
a decree, but this was reversed by the 
District Judge.on the ground that the surety 
bond was. not. legally enforceable. Plaintiff 
is.the District Board of Malda; Defendant 
No. 2,one Fagu Singh, as lessee.of certain 
ferries under.the Board,.owed it. a sum of 
Re. 5,234. The Board took out a. certifi- 
ficste under the:.Public Demands. Recovery 
Act. (Act- IDL B. O. of 1913), for recovery. of. 
this sum, and in execution of the certificate... 
defendant No. 2 was arrested under s. 29 of 
the Act. A stim of Ra. 2,200 was thereupon 
paid by bim,'and he was afterwards released 
by the certificate officer on defendant 
No. 1, Rai Bakadiir Obandra Ketu Naran 
Singh, offéritig to stand surety for him for’ 
the balance atill due undér the certificate, 
Jiz. a sum of Rs. 3,342: Defendant’ No. 1 
actually executed what has been termed a 


‘ gecurity bond to tbe Ceértiticate officer at the 


on this dodumeiit, it may be set out in full: 


' ment 


time. As the’ decisicn of he case turns 

t: e certificate officer, Malda. l 

oa Ketu. Narain Singh, son of late Babu 
Islok Singh, ferry farmer under the Maida District 
Board, dd hereby agiée to stand surety fop the-pay- 
‘of the sum of Rupees three thousand three 
hundred (forty-two.only, by. Fagu Singh, judgment- 
debtor under- arrest, to the decree-holdd?, Malda 
District Board. 1 hereby agree to produce the raid 
judginent-debtor on the date fixed, failingewhich 
ji shall pay the’said sum of Rupees three thousand 
thiee.hundred. forty-two, which may. be realised frog 


930 
me by certificate in case of default. Executed in 


oe of Chairman, District Board, Babu Upendra 
ath Moitra, Pleader. 


(Sd.) Chandra Ketu Narain Singh.” 


The agreement isin the nature of a con- 
tract of guarantee under s. 126, Oontract 
Act. At the time it was filed, it was not 
stamped as such but it appears that the 
requisite stamp duty with penalty was 
afterwards realised. Defendant No. 1 failed 
to produce defendant No. 2 kefore the 
certiticute officer on the due date. A distress 
warrant was -thereupon issued against 
defendant No.1. This was returned unserv- 
ed, but he submitted a petition addressed 


to ibe certificate officer through the District - 


Board, in which he asked for further steps 
to be taken against the principal debtor, 
adding an assurance in these terms: “I 
assure you, if the Board’s money will not 
be realized inthe long run, I shall pay it 
up on any action you like to take against 
me afierwards". Further proceedings under 
the Act Were accordingly taken against 
defendant No. 2, but without any result. 
The District Board then sought to execute 
the certificate again against defendant 
No. 1 presumably on the principle embodied 
in s. 145, Oivil Procedure Code, 1908, but 
defendant No. 1 ‘objected. The objection 
was overruled by the certificate officer, but 
on appeal, the Collector felt bound to give 
effect to it, holding that under the Act the 
certificate officer had no power to accept a 
surety or to proceed against him. The 


District Board was consequently obliged to. 


bring the present suit, claiming to recover 
the sum of Rs. 3,342 plus Re. 200 as dae 
mages. . p g 


Both defendants filed written statements, 
but the claim was directed mainly against 
defendant No. 1, and he stcutly contested 
the suit, the other defendant having been 
adjudicated an insolvent. Defendant No. 1 
tried to show that he had executed tLe 
security bond on a misrepresentation of 
facts, but both Courts found against him 
on this point. Heis now left with the plea 
that the bond is not legally enforceable, 
and that insny case the plaintift cannot ene 
force it. This plea was rejected by the trial 
Oourt, but found favour with the learned 
Dætrict Judge. The appellant before us 
sought to avoid the difhculty by suggest- 
ing that the suit was not based on the 
bond, buton a prior oral agreement bet- 
ween : 
being no more than a report to the certi- 
ficate officer bringing the fact of such 
agreement to his notice. We are unable to 
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e parties concerned, the document - 
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take this view, and do not think the 
appellant can be allowed to make such s 
case. The suit had throughout proceeded as 
a suiton the bond and must be disposed 
offon that basis, The main ground of 
attick onthe bond rests on the circum- 
stance that it was given to the certificate 
officer, and not té&tue plaintifi. It is said 
that this is a bond which the certificate 
officer has no power under the law to re- 
quire or take, and hence is not legally 
enforceable: thatin any case the plaunotiff 
being no party tont,’ he cannot enforce it: 
Tweddle v. Atkinson (1). 
_It cannct be disputed that a security bond 
which a Court is authorized by lawto take 
or require may be, and usually is, given 
to the Ccurt. Ses, for instance, the forms 
given in the Gode of O:vil Procedure, 1908, 
Appendix F, Ncs. 2, 6 and 10: the first two 
are to the Court, and the last to na 
officer of the Court or his successor in office. 
It seems to be further clear that such 
bonds, though given to the Oourt, being 
really forthe benefit of the creditor, may 
be enforced at his instance by the ordin- 
ary process of the Qourt. Section 145 of 
the Gode indeed contains express provision 
for enforcement of such bonds by way of 
execution of the decrée or order against 
the surety. Reference may be made in 
this connection to Basant Lal v Chheddu 
Singh (2), where the judgment-debtor 
brought under arrest was released under 
B. 55 (4), Civil Procedure Oode, .on a 
surety making a cash deposit by way of 
security for his production in Gourt when 
called upon. The surety failed to produce 
ham, and thereupon the decree-holder ap- 
plied. under s. 145, Oivil Procedure Code, 
that the security money might be paid to 
him. The Court ordered the money to be 
forfeited to Government, and not. the 
decree-holder. On appeal to this Court, 
this order was set aside by Jenkins, 
O. J., holding that the money had been 
deposited for the benent of _the 
creditor and must be paid to him accord- 
inglyy though it may be added there was 
no agreement for payment to the creditor. 
There is authority to stow that the 
remedy under s. 145, Orvil Procedure Code, 
is not exclusive, and does not preclude a 
regular suit on the surety bond to enforce the 
security: see Abdul Kadir v. Huree Mohun 


(1) (1861) 1 B & B 393; 30 L J Q B 265, 8 Jur. (N 8) 
333; 4 LT 468; 9 W R 781; 121 E R 762; 124 RR 
10 


(2) 39 O 1048; 16%Ind, Oas. 118; 16 0 W N 
664, Laa I ki , 


fh 

1938 
(3). But where the bond is to the Court, it 
# appears to be doubtfulif the Court could sue 
upon it, or could even assign it for some- 
body else to sue upon it: see Janki Kaer 
v. Sarup [Ram (4) where a security bond 
was given under s. 545, Civil Procedure 
Code, 1882, corresponding to O. XLI, r. 5 
of the present Oode. : This was a bond 
hypothecating properties, and it was argu- 
ed that it could be enforced only by suit 
under s8. 99, Transfer of Property Act, as it 
then stood. . Negativjng this argument, the 
learned Judges remarked as follows: © 

“It appears to us that when an Appellate Oourt 
is given by law power to require a security bond 
to be given for the performance of its decree, aa 
for ingtance, under 8. 545, Civil Procedure QOode, 
1882, it was not the intention of the Legislature that 
the bond should be given by one party to the 
other by ordinary process, similar to that under 
a. 253 (corresponding to s. 145 .of the -Code of 
1908), in the case ofa seourity bond given in the 
suit; and it could not have been the intention 
that the Oourt should sue upon the bond, or that 


it should be necessary for the Court to assign the 
bond for some other person to sue upon it.” 


The matter was put in clearer terms by 
the Judicial Oommittee in Raghubar Singh 
v. Jas Indra Bahadur Singh (5), where 
their Lordships approved the Allahabad 
decision. This was acase ofa bond under 
s. 546, Civil Procedure Ocde, 1832, cor- 
responding to O. XLI, r.6 ofthe present 
Ocde, hypothecating property. It was 
held that the bond created no personal 
liability, but only a charge upon property, ao 
that s. 145, Civil Procedure Code, £908, had 
no application. It was thereupon contended 
that the proper remedy of the decree- 


holder was by way of a suit to enforce. 


the charge according to the procedure 
provided by the then s.--90, Transfer of 
Property Act. Dealing with this point, their 


Lordships said that fora proceeding under 


the Transfer of Property- Act, there must be 


a mortgagor and a mortgagee. But in this. 


case there was no person mentioned in the 
-instrument to whom the security was 
given. It was suggested that the sureties 
were bound to the Oourt. Referring to 
the suggestion, their Lordships obsesved: 

“It is suggested that they (the sureties) are 
bound to the Court. But the Oourt is not a 
Judicial person elt cannot be sued. It cannot 
take property, and ‘as it cannot take property, it 
cannot assign it. It remains, therefore, that 
there is an unquestioned liability, and there muat 
be some (mode) of enforcing it, 
only mode of enforcing it must be by the Court 


. 3) 6N W P 261 
3 17 A 89; A W N 1895, 19. 


(5) 461 A 228; 55 Ind, Oas, 550; A I B 1919 P O 55; ` 


42 A 158; 32 O O 313; 6 O L® 
18 A L J 260; 22 Bom. L. 
(P O) eax 


683; 31 M L J 308; 
521; 13 L W 63. 
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a order in the suit upon an application 
heh ag ee sureties are parties, that the property 
charged be sold unless before a day named the 
sureties find the money." 

It will be seen that both in this- case 
and in the Allahabad case the bond was 
one hypothecating property, and the ques- 
tion was whether 8 suit under s. 99 or 
s. 90, Transfer of Property Act, was the 
proper remedy, and it was held that such 
a suit could not be brought by the Oourt. 
The question whether the decree-holder as 
the party entitled to the benefit of the 
security could sue upon it, specialky where, 
as in these cases, a charge on property and 
consequently a trust had been created in 
his favour, was neither raised nor consi- 
dered. 

In the present case, as has been alreatly 
pointed out,-the plaintiff creditor did at 
firat apply to put the certilicate In execu: 
tion against the surety. Rightly or wrongly, 
however the Collector held that this re- 
medy was not open to him, and he has 
accordingly been driven to this suit. In 
the Privy Council case referred to above, 
it was no doubt indicated that the correct 
remedy was by way of application to the 
Court, even-if s. 145, Civil Procedure Code, 
was not applicable in terms, but as their 
Lordships also pointed out, where there is 
an unquestioned liability, there must be 
some mode of enforcing it. It may. be con- 
ceded that a suit could not be maintained 
by the certificate offier, who, by s. 57, Public 
Demands Recovery Act, is deemed to be a 
Court, but that is no reason why the 
creditor, having been deprived of his 
proper. remedy by the action of the certi- 
ficate officer, should be held not entitled 
to maintain a--suit to enforce security 
which was admittedly for his benefit, 
unless of course the suit is barred by any 
other principle. We shall examine this 
question presently. It may be stated at 
once that there can be no question of such 
a suit being barred by s. 47, Civil Proce- 
dure Code, or of the decision of the Collec- 

operating as res judicata. — _ 
Nar do ae think that in “this case 1t 18 a 
valid answer to the.-suit to say that the 
surety bond was not one authorized by law 
as it was im the cases referred to above. ln 
our opinicn such a bond may still be for 
lawful consideration and legally enforce- 
able. The learned Advocate for the appel- 
lantin factsuggested that the bond Should 
be treated as one between parly and party 
and not as given by the surety to the cers 
tificate: officer as a Gourt or ex, oficio; on 
this besis it will have to be . seen, first, 


932 
whether the bond is a lawful agreement, 
and secondly, whether the plaintiff nòt 
being a party to it can sue upon jt... . 

As to the first of these points, the consi- 
deration fcr the bond appears to be the 
re.ease of the certilicate-debtor. Under 
8. 127, Oontract Act, anything dcne for the 
benefit of the principle debtor may be. 
a sufficient consideration to the surety for 
giving the guaranteeso the release would 
be sufficient consideration for the bond, 
But would it be “lawful” consideration 
within the meaning of s. 23, Contract Act ? 
The respondent maintains that it. is not, as 
he saysin the language of the section that. 
it is “forbidden, by Jaw", tends to “defeat. 
the provisions of the law", and is oppcsed 
to¢'public policy’. In our opinion there is 
no substance in any of these objections. 

‘The provisions of the Public Demands. 
Recovery Act relating to arrest and, release. 
are contained in ss. 29 to 33 and rr. 77 and. 
T8 of Sch... It may be conceded that the 
circumstances in which the debtor was 
released in this case do not come within 
the express terms of any of these provisions. 
Wedonot think, however, that these. pro- 
visions can be taken to limit the inherent 
jurisdiction of the’ certificate officer, who is 
a Uourt under the Act, to make an order of 
release Buch as was made in the circum- 
stances of this case. The order here was 
made at the request of the decree-nolder 
himself, and was in fact in aid and not, to 
the detriment of the purposes, of the Act, 
namely the speedy realisation of certificate 
dues. Section 31 (1), Proviso (ii) of. the 
Act expressly lays down that a certificate- 
debtor shall be released from detention on 
the request of'the person on whose, requisi» 
tion the certificate was filed. if the debtor 
could, therefore, be released even after 
detention at the request of the certiticate- 
holder, we see no reason why. he could not 
be. released in similar circumstances, before 
detention. It will be seen again that, the 


release in this case was temporary,. as; it ` 


was contemplated that the debtor should 
be prcduced before the certificate officer on 
the date fixed for next hearing. It, cannot: 
be maintained that the certificate officer 
had no power to adjourn the case for final 
ot further orders when a debtor was. 
brought» up under arrest. Section 29 does, 
not require that ona debtor being brought. 
under *arrest, the certificate officer should’ 
forthwith commithim to prison. It is true. 
that the Act does not contain any provision 
corresponding toO. XXI, r. 40, Civil Pro- 
cedure Gode, but that cannot, in our opinion,. 
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take away inherent jurisdiction of the cer- 
tiheale officer to adjourn the proceedings. e 
We cannot accede to the argument that 
whet isnot expressly permitied by the Act 
in this case must be Leld to be torbidden 
by law. The case relied on in support of 
this contention, Municipal Council, Kum- 
bakonam v. Abbah Sahib (6), is not applic- 
able. Referring to an agreement by a 
District Municipality by which it farmed 
out its right to collect fees on the slaughter 
of animals, the Court held that such an 
agreement was Void as being ultra vires, 
and observed: “The powers of a Corpora- 
tion must be strictly construed, and it, is 
hardly too much to say that, what, is - not 
permitted, fo. such a body ıs fordidden.” 
‘hese remarks, ıt will be seen, are made 
with reference to the powers of a Uorpora- 
tion, gud canhot. apply to a Court or an 
authority exercising. judicial functions, 
. -We must. consequently hold that-the bond 
in suit is not bit by s. 23, Contract Act, and 
it is not suggested that its legality car be 
impugned on any other ground. Is there 
then anything in the aigument that legal 
as the bond may be, the plaintut cannot 
enforce it as he was no party toit? As 
already indicated, this argument is sought 
to be based on tne authority of Tweddle v. 
Atkinson (1). ln this case M and N married, 
und after tae marriage, a contract was en- 
tered into beween. A and X, their respec- 
tive fathers, that each should, pay a sum of 
money to M and that M should have. power 
to sue for such sums. After the death of A 
and X, M sued the executors. of X for the 
money promised to him. [t was held that 
no action would lie. Wightman, J.said : 
“Bome of the old decisions appear to support the 
proposition that a stranger to the consideration of 
& contract may maintain an action upon-it if he 
stands in such a near relationship to the party 
from whom the consideration proceeds that- he 
may be considered a party to the. consideration. 
The strongest of these cases is that cited in 
Bourne v..Mason (7), in which ıt was held that the. 
daughter of a physician might maintain assumpsit 
upon, a promise to ner father to give her a sum of 
money if he performed & ceitain cure. But there 
is no “modern case in which the proposition has 
been supported. On the contrary, it 18 now estab- 
lished that no stranger to the ‘consideration, can 


take advantage. of a contract alfhough madé for lis 
benefit.” 


“Here then we haye the English Common 
Law doctrine laid down in unmistakable 
terms:that.1f A. makes a-contract with B 
tor the benefit of C, C cannot on that 
account sue on the ccntract. The reason 


(6) 36 Mi 113: 11 Indy Oas.- 669; 21M L J 790, (1912) 
2M W N.95; lOML T168 N 
(7) (1680)1 Ventris 6;°86 E R 5. i 
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“for the rule was stated in different forms 
by the Judges of the Queen’s Bench in 
Price v. Easton (8). Easton promised, X 
that if X would work for him, he wanold’ 
pay a sum of money to Price. The work 
was done, and Price syed Easton for the 
money. It was held that he could not 
recover, a8 he was not a party to the con- 
tract. Lord Denman, O. J. said that the 
plaintiff did not “show any consideration 
for the promise moying from him to de- 
fendant”. Littledale, J. said: “No privity 
is shown between the plaintiff and the de- 
fendant". Taunton, J. said that it was 
“consistent with the matter alleged in the 
declaration that the plaintiff may have been 
eutirelv ignorant of the arrangement bet- 
ween X and the defendant”, and Patterson. 
J. that there was “no promise’to the plaintiff 
alleged”. 

The same rule, viz. that contracts affect 
the parties only, and that a contract can 
create no right or liability in a person who 
is nota party to it, appliesin equity also: 
‘and "generally, to a bill for a specific 
performance of a contract the parties to 
the contract only are the proper parties,” 
and “persons, strangere to the contract, 
and therefore neither entitled to the right, 
nor subject to the liahilities which arise 
out of it, are as much strangers to a pro- 
ceeding to enforce the execution of it as 
they are to a proceeding to recover damages 
for the breach of it.” Per Octtenham, L. O. 
in Tasker v. Small (9). De Hoghton v. 
Money (10), Markham v. Paget (11). See 
also In re Pigot: and G. W. Ry. (12). 
Certain exceptions (more apparent than 
resl) hare, however, been engrafted on the 
rule by application of equitable considera» 
tions, as where a third party is shown to 
hold a beneficial interest in the perform- 
ance of the contract, that is to say, to be in 
the position of a cestui que trust vis a via 
the contrasting parties, or where he may 
be regarded as a principal claiming or 
being charged through an agent, An 
analysis of the cases will, in fact,” show 
that it is where a trust or an agency can 
be founded of the contract that a person 
who is not a party to the contract has been 
held entitled to enforce it. See the ob- 


n (1833)4 B & Ad 483;1 N &M 308: 2LJK 
(9) (1837) 5 L J Oh. 391: 6 8i ; ; 
8 E È 731 Sim 633; 3 Myl. & Or. 63; 


10) A 2 Oh. 164; 15 LIT 403; 15 W R 214. 
i (11) (1908 1 Oh. 697; 77 L “JeOh. 451; 98 L T 605; 24 


(12) (1881) 18 Ch. D 146; ; : 
39 WR 797. 46; WL JOh, 679; 44 LT 798; 
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servations of Jessel, M. R. in In re Empress 
Engineeing Co (13), Robertson v. Wait (14), 
In re Rotherham Alum and Chemical Co. 
(15), Les Ajffreteurs Reunis Societe Anonyme 
v. Leopold Walford (16), Dunlop Pneu- 
matic Tyre Co, Lid. v. Selfridge &Co., Ltd. 
(17). It would be wholly wrong to sup 
pose that it was ever intended to be laid 
down as the law in England that where 
A simply contracts with B to pay money 
toC, Cis entitled to sue A in equity, even 
if he could not do so at Common Law. Any 
deduction to the contrary from certain 
observations of Lord Hatherley in Touche v. 
Metropolitan Railway Warehousing Co. 
(18), expressed in general terms as they 
were, would, it is respectfully snbmitted,.be 
wholly unjustifiable. 

The applicability of the rule in Tweddle 
v. Atkinson (1), to Courts in India has been 
the subject of considerable discussion in 
this Court es also in other High Courts 
and before the Judicial Committee The 
decisions do not all speak with the same 
voice. Taking only the cases of the Oal- 
cutta High Oourt, it mav be pointed out 
that in Debnarayan Dutt v. Chini Lal 
Ghose 19), it was stated rather too broadly 
that Tweddle v Atkinson (1), was not ap- 
plicable in India. This decision has the 
high authority of Jenkins, O. J, but if we 
‘may say so with respect. the learned Chief 
Justice .was misled by the general terms 
used bv Lord Hatherley in Touche's case 
(13). His Lordship also appears to have 
derived support for his view from the 
somewhat extended definition of “conei. 
deration” in the Contract Act. But it is one 
thing to say there is nothing in the 
Oontract Act to preclude a third party 
from suing on a contract made by others 
for his benefit, it is quite a different thing 
to say that every contract made for the 
benefit ôf a third party may be sued upon 
by the third party. This distinction was 
not kept in view by the learned Ohief 
Jastice in the above case. The decision 
has been subjected to what we consider to 


(13) (1880) 16 Oh. D 195; 43 L T 742; 239 W R 
(14) (1853) 8 Ex. 299; 22 L J Ex. 209; 1 W R 132»155 
E R 1360 


(15) (1883) 25 Oh. D 103; 50 L T 219; 42 W R 131, 
53 L J Ch. 290. 

(16) (1919, AO £01; 988 L J K B 861, 121 L T 393: 
94 Com. Oas: 262; 35 T L R 542; l4 &sp.M O 


45l., 
(17) (1915) A O 847; PAL J K B 1620; 113 } T 386; 
31'T L R 399; E98 J 439. 

(18) (1871) 6 Ch. A 671. 


(19) 41 O 137; 20Ind. Cas. 630; AI R 1914 Cal. 29; 
17 OWN 1143; 18 O L J 608» 
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be just criticism by Page, J. in Jiban 
Krishna Mullik v. Nirupama Gupta (20), 
and by Rankin, O. J. in Krishna Lal v. 
Pramila Bala Dasi (21). We respectfully 
adopt this criticism. A more recent deci- 
sion in which the authorities and the 
principles have been exhaustively reviewed 
is that of Adhar Chandra v. Dol Gobind 
Das (22), Reference may also be made to 
the case in Hare Krishna Nayak v. Fakir 
Chandra Pal (23), to which ome of the 
members of this Bench was a party. 

It is necessary to refer in this connection 
to the decision in Khirod Bihari Datt v. 
Man Gobinda Panda (24). Lort- Williams, 
J. in this case purported to follow the case 
of Debnarayan Dutt v. Chuni Lal Ghose 
(19), and presumably to dissent from the 
decisions in Jiban Krishna “Mullick v. 
Nirupama Gupta (20, and Krishna Lal v. 
Pramila Bala Dasi (21), although the 
learned Judge did not express his dissent 
in sO many words, and in so far as this 
case intends to lay down the law in general 
terms that where A makes a contract with 
B forthe benefit of C, C can sue cn the 
contract, apart from any reference to trust 
or agency, we feel bound to say that that 
would be a proposition not supported either 
by principle or by authcrity. It is to be 
observed that on the facts of that case 
Lort- Williams, J. held that the facts did 
constitute a trust or agency. M. O. Ghose, J. 
was apparently not inclined to agree with 
this view, but in the result agreed with the 
judgment passed, though, if we may ay 
so with respect, on grounds which it is 
dificult to follow. The question has been 
discussed in other High Uourts: suffice it for 
our present purposes to refer to a Full 
Bench decision of tte Madras High Court in 
Terusnulu Subbu Chetti v. Arunachalam 
Chottiar (25), and a decision of the Bombay 
High Court in National Petroleum Co , Ltd. 
v. Popatlal Mulgi (26), which, in our opinion, 
give a correct exposition of thelaw. The 


saree O oe 96 Ind Oas. 846; AIR 1926 Cal. 1009; 


(21) 55 5 D 114 Ind. Oas. 658; A IR 1928 Oal, 
ert oo 634; 47 O L J 587; Ind. Ral, (1929) 


(22) 63 O 117%; 167 Ind. Oas. 604; A IR 1936 Oal 
663; 40 O W N 1037; 63 U L J 287: 9 R G 507. 


Ke ee) Xie: 163 Ind. Oas. 754; AIR 1936 


«Gi igo ne 152 ind, Oas, 351; A IR 1934 Oal. 682; 
N (82; 7R O 363. 


sa DIM 27; 154 ind Oas. 55; A I R 1930 Mad. 382; 
31 L W 371; Ind. Rul. (1930) Mad. 


561. 
(26) 60 B 954 165 Ind. One, 338; A TR 1986 
844; $8 Bom, L R 610; 9R B13 sie 
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question whether ina particular case there ° 
is an obligation in the nature of a trust in 
faypur of a third party arising out of a con- 
traat will depend on the facts of the’ case. 
In support of the plaintiff's right of 
action in the pregent case, the learned 
District Judge has relied on the authority 
of Khirod Bihari Dutt v. Man Gobinda 
Panda (24), as if the mere fact that the 
surety bond was entered into for the 
benefit of the plaintiff was sufficient to 
confer such right. For reasons we have 
explained, such a view cannot be sustained 
and the learned Advocate for the plaintiff 
has not attempted to doso. He brings his 
case within what must now be regarded 
88 a well recognized exception to the gene- 
ral rule as laid down in Tweddle v. Atkinson 
(1), founded ĉn the creation of a trust 
He points out in the first place that the 
entire benefit under the contract of surety 
is secured to the plaintiff, und secondly 
that consideration for the contract moved 
wholly from the plaintiff. In other words, 
the certificate officer was the nominee or 
trustee of the plaintiff, and as sucb, must 
therefore be held entitled to sue upon the 
contract. It is not a case of A simply 
making a contract with B for payment of 
money to C and C claiming to sue on the 
contract by Virtue of that fact alone with- 
out more. The learned Advocate for the 
respondent tried to repel the case of a 
trust by reference tos. 4, Trusts Act, 1882 
(Act II of 1882), which provides that a 
trust may be created for any lawful pur- 
pose. As to whatis a lawful or unlawful 
phrpose, is defined in the section in the 
same terms as are to be found in s. 23, 


Contract Act, with reference to considera- — 


tion. We have already held that the 
agretment does not come within the mis- 
chief of s. 23, Contract Act, and on the 
same grounds we must hold that there is no 
impediment to the creation of a valid trust 
under a. 4, Trusts Act. 

In our opinion, therefore, it must be held 
that the plaintiff- appellant is entitled to 
maintain the suit and recover, The result 
is that this appeal is allowed, the judg- 
ment and decree of the learned District 
Judge are set aside, and those of the 
learned Subordinate J udge restored with 
costs in all Courts. 


Henderson, J.—I agree. 


D. a° 


Appeal allowed, 
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° NAGPUR HIGH COURT 
Oriminal Revision No 433 of 1936 
February 2, 1937 
. GRUBB, J. 
EMPEROR—Prosgovroer 


versug 
PRITHIVINATH AND OTHEES — 


Criminal P a 
ruminal Procedure Code (Act V of 1898), as. 435, 
438, 28, 30, 369, 526-—Reference to High Court—Abstract 
questions of law, if canbe referred—Sessions Judge, 
finding no illegaltty—Oage, if should be referred— 
Object of s. 30—S. 28, tf subject tos. 30—Ezxelusion of 
Oourt of Session from taking cognieance of certain 
cast—Power of Local Government in the matter— 
Ss. 29 and 269, if canbe read together—Oase arousing 
public interest and excitement — If good ground for 
transfer of the case. 

Abstract questions of law should not be referred 
to the High Court for decision in pending proceed- 
inga. The object of ss. 435 and 438, Oriminal Pro- 

ure Code is that incidents Of incorrectness, 
iNlegality or impropriety should be brought to the 
notice of the High Oourt, and where the Sessions 
Court itself considers that there has been no 
illegality, etc , there is no proper ground for making a 
reference. Empress of India v. Bhup Singh (1) and 
Emperor v. Madho Singh (2), relied on. [p. 936, col. 1 

‘I'he schedule to the Criminal Procedure Code an 
B. 28 must be read together, and s 38 is subject to 
the other O of this Gode, that is, it is subject 
tos, 30. [ibid,] 

The object of conferring special powers on Dis- 
trict Magistrates is to accelerate proceedings at the 
trial by avoiding the delay consequent on commit- 
ment tothe Sessions Oourt which sits only ut con- 
siderable intervals. It is also intended to afford 
relief to those who have toattend as witnesses inthe 
Court. Amir Khan v. King-Emperor <3), relied on. 
[p. 936, col. 2.) 

- The plain words of s. 269, Oriminal Procedure 
Code, are that any particular class of offences before 
a Court of Sessions may be directed to be tried by 
a jury. Thie implies that the offences must be before 
the Court of Sessions and cannot derogate from the 
power otherwise given to prescribe which offences 
should not come before that Gourt, [ ibid. ; 

Section 269 cannot be read with s 29s0a3 to hold 
that the Local Government may direct that all or any 
class of offences not punishable with death shall be 
tried by jury beforethe Sessions Oourt, and not by 
wae invested with powers under s. 30. 
_- A mere factthat the case has aroused public in- 
terest and some excitement, is no reagon for the 
transfer of the case, whan the challan does not show 
that the facts of the case sre of any axtraordinary 
complexity or involve any specially difficult qffestions 
of law. . 937, col. 2.) 

Cr. Ref. made by the Court of the Ses- 
sions Judge, Hoshangabad, dated Novem- 
ber 9, 1936, in Or. R. Nos. 54, 55, 56, 57, 61, 
and 62 of 1936, seeking clarity for the pro- 
ceedings and confirming the order of the 
Court of the Magistrate, First Olass, with 

s. 30 powers, Hoshangabad, dated Septem- 
ber 30, 1936, in Or. Case No, 50 of 1936. 

Mr. W. R. Puranik, fomthe Crown. 

' Dr. Sir Hari Singh Gour with Mr. W.C. 


Dutt, for the Accused. ` ; 


BMPERROR v. PRITHIVINATA (NAG.) 


935 


Order.—This is a reference by the 
Sessions Judge, Hoshangabad, asking for 
orders on certain points which have arisen 
in Criminal Oase No. 50 of 1336, King- 
Emperor v. Chhotedada and others, which 
is pending before Rao Sahib Nirgundkar, 
Magistrate," First Class, Hoshangabad. 
Amongst the sections mentioned in the 
challan are ss. 333 and 295, Indian Penal 
Code, which according to column 8 of 
Sch. If of the Code are exclusively triable 
by the Oourt of Session. Three of the 
accused, namely Ohhotedada, Bhaironnath 
and Babulal have also preferred an ap- 
plication on their own account which is 
registered as Criminal Revision No. 434 of 
1936, while the remaining accused have 
made an application in similar terms, 
which is numbered as No. 435 of 1936. 
In these applications the legality of the 
trial before the Magistrate is questioned 
and transfer of the case tothe Sessions 
Court and trial by a jury are asked for 
on grounds of expediency. The reference’ 
and both these applications have been 
heard together and this order will dispose 
of all of them. 

The case arose out of certain incidents 
which occurred in Khandwa at an Ashram 
of which the accused Ohhotedada is said 
to be the head. The prosecution alleged 
that a Police party was beaten by the 
accused, and a second party which came 
to the assistance of the first was also 
beaten. An objection was taken to the 
framing of the challan and it has now 
been revised and made more definite. 
There were originally 31 accused, but their 
numbers have now been reduced to 19; 
the prosecution of the remainder has been 
dropped. In July of last year, on applica- 
tion by the accused, Boss, J., ordered trans- 
fer of the case to Hoshangabad, directing 
that it should betried by a Magistrate of 
that district having powers under s. 30, 
Oriminal Procedure Oode. Now, in column 
3 of the present reference the learned 
Sessions Judge states that “nothing is 
considered illegal but clarfty for the pro-. 
ceedings is sought so that the trial may 
proceed smoothly”. From the detailed 
grounds of reference, it appears that the 
chief point urged before the learned 
Sessions Judge was that the Magistrate 
has not in law the power to try such a 
case and the proper tribunal is tlfe Gourt 
of Session with a jury. That is also the 
point which is mainly agitated here. 
The learned Government Advocate takes a 
well-founded objection that the reference 


936. 
by the Seesions Judge was unnecessary 
and irregular; firstly because abstract 
questions of Jaw should not be referred to 
the High Court for decision in pending 
proceedings: Empress of India:v. Bhup 
Singh (1) and Emperor v. Madho Singh (2); 
eecordly, the cbject cf ss. 485 and 438 is 
that incidenis of incorrectness, illegality 
or impropriety should be brought to the 
notice of the High Court, and where the 
Sessicns Ocurt itself considers that there 
has been no illegality, ete., there is no 
proper round for making a reference. 
The Sersicns Judge has fo found except 
with regard to a point about joinder of 
parties to which reference will be made 
Jaler. The Sessions Judge should note the 
above remarks for his future guidarce. At 
the tame time this Court is not’ precluded 
from dealing with tke reference, as the 
matter bas been brought 
and seccndly ‘as I take it that the accused, 


although in scmewhat hesitating terms 
have reasserted the legal objections in 
their present application. s 


_ Their eenior learned Counsel first of all 
attacked s., 30 of ihe Criminal Procedure 
Code onthe ground that the Central Pro- 
vircesis no longer a territory adminis- 
tered by a Chief Ocmmissioner. This 
objection was withdrawn when his atten- 
tion was directed by the other side to 
s. 3lof the General Olauges Act. The 
next contention ia that s. 30 does not 
overrule the schedule to the Orimina] Pro- 
cedure Ocde, according to which certain 
offences are triable exclusively by the 
Oourt of Session. Stress is laid on the 
words ins. 80 “notwithstanding anything 
contained in s. 29° and it is argued that 
as r. 28 has not been mentioned, it isonly 
s. 29 (which refers exclusively to offences 
under any other Jaw, not under the Jadian 
Penal Code) which jis affected by s. 30. 
The answer tothie is thatthe sckedule to 
the Ccde end r. 28 must obviously be read 
together, and 8. 28 is subject tothe other 
provisions of thig Code, that is, it is subject 
to x. 80. The reference to s. 29 which 
occurs in s. 380 is explainable bistorically. 
Section 29 previous to the Act of 1923 used 
to read ‘subject to provisions of s. 447, 
etc.”, now it reads “subjecttothe other 
provisions of this Ocde”. Thus a refer- 
ence to p. 29 was previously neceseary in 
s.30¢ and this reference seems to have 
been setsined, althongh as a maiter cf 
2 A771. 


(1 
a) 47 A 409; 86 Ind. Oas. 801; 25A LJ 199; A1 
1925 All. $18; 26 Or. L J 885. ii 
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fact owing to the above amendment it’ 
would appear now to be otiose. Section 30 
spgaks of “all offences not punishable with 
death” and must include those that would 
normally go to the Sessions Court. As 
pointed out Jong ago in Amir Khan F7. 
King-Emperor (3). 

“the object of conferring special powers on 
District Magistrates is to accelerate proceedings 
at the. trial by avoiding the delay consequent on 
commitment tothe Sessions: Gourt which sits only 
at considerable intervals. It is also intended to 
afford relief to those who -have to attend as 
Witnesses in the Court.” 

- Next it is urged that s. 269, Criminal 
Procedure Code, only gives the Local 
Government powerto add a jury to the 
Court and*that any notification which goes 
beyond that, euch ss those embodied in 
Criminal Cirenlar No. 1-25 is ultra vires. 
Tt ja said that s. 259 does not give a 
Loca] Government any right to specify the 
place of trial and also asserted that 
amendment No.5 to this Circular dated 
Avgust 5, 1930, has not been published in 
C. P. Gazette as required by s.2€9. The 
plain words of 6. 269 are that any parti- 
cular clase of offences before a Court of 
Session may be directedto be tried bya 
jury. This implies that the offences must 
be before the Court of Session and cannot 
derogate frem tke power otherwise given to 
prescribe which cffences should not come 
before that Court.. Further tbis clause 
speaks of “all cr any particular class of 
cffences” and of “any district” and thus 
gives discretion both as regards the crime 
and the plaice of trial. This objection was 
unsuccessfully raieed some years ago by 
the same learned Counsel before Staples, 
A. J. O., in Miscellaneous Petition No. 82 
of 1930, Rupchand Debipresad v. Emperor 
decided on October 31, 1930. I reproduce 
the following passage fromthe order of 
the learned A. J. O., which, in my opinion, 
effectually disposes of the roint: ; 

“It is tine that under s. $9, cl. (2) of the 
Code, cfilerces may be tried by any Court con- 
stituted under the Code. by which such offences 
as sh8wn in the eighth column of the -Second 
Schedule to be triable, and according to that 
column, these offences wceuld be triable by the 
Court of Session. In ol, (2), hoWever, the words 
‘subject as aforesaid’ occur, which mean: ‘sub- 
ject to the other provisions of this Cede’, and 
that would of course include the piovisicns of 


s. 30, by which Magistrates may be empowered 
to try all offences not punishable with death. I 
do not, thezefore, think that 6. 269 can be read 
with s. 28 so as to hold that the Local Govern- 


ment may direct that all or any class of offences 
not punishable with death sball be tried by jury 
before the Sessions Co t, and not by Mo platrates 


(3) 70 WN 457. 


2N 
E 
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e invested with power unders. 30. Also it may be 
noted,as indicated above, that in the notifications 
the Local Government has, as a mattérof fact, 
been careful to insert the words ‘when «held 
before the Oourt of Sessions’. Of course, the 
Local Government could bring about suoh a 
result by refusing to invest Magistrates with 
powers under s. 30, and@ihen there would be 
no alternative but to have such offences commit- 
ted for trialto the Oourt of Sessions, but, although 
Government could no doubt effect this result, it 
‘does not follow that Government has power, when 
it has invested Magistiates with powers under 
s 80, to say that those.powers shall not be exercieed 
and that onder a. 269 all offences, which can be 
tried by Magistrates invested with powers under 
s. 30, shall be committed to the Sessions and 
‘shall there be tried by a jury; and, as already 
indicated above, Government has been careful not 
to make any such orders.” 
5 the 


As foramendment No. learned 
Government Advocate has not been able to 
trace publication, but if this amendment 
is not in order, we should simply have to 
be bound by the previous pars. 10 which 
cn tle abcve view cannot afford any assist- 
ance to the applicants’ argument. Re- 
ference was also made to Criminal’ Cir- 
euler No. 14, r.6, which was also said 
to beultra vires as not being published 
by notification. Here again the ignoring 
of this Circular would not advance the 
applicent’s plea that Sessions trial by a 
jury was essential, and I have to remark 
that this Oireular dces not purport to be 
under s. 269, but seers to be advisedly 
framed in en administrative fprm giving 
directions to the District Magistrates about 
the distribution of criminal work which 
they are empowered to effect under sub: 
B. (1), 8. 17, Criminal Procedure Code. 

I, therefore, do nct find myself pressed 
by tre argument that the Magistrate bad 
no jurisdiction inthis case. It would be 
strange if an illegality of this nature 
should have remained unexposed «for so 
many years in a number of Provinces. 
I donot find that there is any difficult or 
doubtful point of Jaw involved which would 
justify me in referring the point fcr de- 
cision to a Division Bench as suggested. 

Turning now tothe applicetions fot trans- 
fer on general grounds, I have tonote tbat 
the learned Government Advecate demurred 
to the applicaticn as not being a formal 
one ccmplying with s. 526 of the Criminal 
Procedure Code. On the otker hand, 
Counsel for ike applicants says that there 
is notbing wrong in making tbis request 
for transfer as a sequelto their applica- 
tion about jurisdiction. I think the Govern- 
ment Advocate is techmically correct, but 
in the view Iam -taking of the matter, I 
do not consider it necessary to refrain from 
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dealing with the application on that score. 
The applicants would be willing to put 
in aseparate formal application for transfer 
but that would serve no useful purpose 
and would only delay matter. 

The transfer of this case to the oe 
it is 
said to be one involving complicated facts 
and law and because it has aroused a 
considerable amount of public interest. Tt 
ia also said that the accused might cet 
upa right of private defence and alleged 
misconduct on tbe part of tte Police 
and desecration of the Ashram; and further 
that some officials of a higherrank tban 
the trying Magistrate might be cited as 
witnesses. On the other hand, the learned 
Government Advocate points out tha? the 
special features of the case were brought 
to the notice of this Court when the ap- 
plication for transfer from Khandwa was 
made, and it was not then urged that the 
trial should be before the Court of Session. 
The present application really amounts to 
asking. for review of the order of this 
Ccurt passed by Bose, J., and there are 
no grounds proper for such a review. 
It is said that there is, nothing to show 
that the Magistrate would be tunable to 
deal withthe case satisfactorily, and it is 
urged that the application should be re- 
jected. 

The challan does not disclose that the 
facts of the case are of any extraordinary 
complexity or involve any specially diffi- 
cult questions of law. The mere fact 
that public interest and some excitement 
were aroused at the time is no reason for 
taking the case away from the Magistrate, 
He is a Hindu Magistrate of long ex- 
perience and should be perfectly capable 
of determining to what extent religious 
feelings have been lacerated and what 
bearing that may have onthe case as a 
whole. The officials referred to are caid 
to be the District Magistrate and the 
Sessions Judge, Khandwa They are not 
alleged to be eyewitnesses and it is 
uncertain whether they will be examined 
or not. I fail to gee, how their appearance 
before him as witnesses, if it takes place, 
is likely to embarrass the Magistrate or 
prejudice him in any way. The reasons 
advanced, therefore, seem to me to be 
inadequate and I am unable to ant the 
I note that the 
alleged offences took place on February 
27, 1936, and as yet no evidence has been 
recorded. The longer the delay the more 
difficult it must beto ascertain the true 
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facts, BO that a speedy disposal of the 
case ought to be welcomed by all con- 
cerned. For that reason alsoa trial before 
a Magistrate is preferable to the more 
lengthy proceedings cf committal and sub- 
sequent trial by the Sessions Gourt. 

In conclusicn, reference must be made 
to the 6th point raised by the learned Ses- 
sions Judge whoapprehends that the joint 
trial of allthe accused may be illegal if 
the offences charged do not all form part 
of the same transaction under s. 239, Ori- 
minal Procedure Code. The learned 
Sessions Judge has correctly indicated 
the law on the point, and it is for the 
prosecution to satisfy itself whether the 
offences alleged were committed in the 
Sante transaction or not. That is not a 
point on which this Court could or should 
express any opinion at present. The 
prosecution should duly consider the ques- 
tion and act according to the best of its 
discretion. The applications for transfer 
are, therefore, rejected and the records 
will be sent back through the Sessions 


Court to the trial Court for proceeding 
with the trial. 
D. «Application rejected. 





ALLAHABAD HIGH COURT 
Execution First Appeal No 47s of 1935 
February 1, 1938 
Bswnat, Aa. O. J. AND VERMA, J. 
DIRGPAL SINGH—JUDGMENT-DEBTOR 
. > APPELLANT 
VETBUE 


GULZARI LAL AND ANOTJBR— 
DRORBE*HOLDERS—RESPONDENTS 

Civil Procedure Oode (Act V of 1908), O. XXXIV, 
rr. 6, 14(1)—Sutt by mortgagee under r. 4, 0, KAKI Y, 
only against certain itema—Decree passed and those 
items sold—Balance found still due — Money decree 
—Whether can proceed against excluded item of pro- 
perty—O. XXXIV, r. 14 (1), if bar. 

Thesub-r. (1) ofr 14 of O. XXXIV, Civil Proce- 
dure Oode, refers toa simples money suit because it 
is only in such a case that there could be any ques- 
tion of bringing another suit for sale in enforcement 
of a mortgage. It dots not apply to a simple money 
decree under O. V, r. 8, because in such a‘ cage 
the suit has already been brought for sale on the 
mortgageand no question of instituting a suit for 
sale 8n the mortgage could arise, 

The plaintiff brought suit under O, XXXIV, r. 4, 
Civil Procedure Oode, for the sale of property by 
enforcement of mortgage but in the plaint headed 
that the syjt should be only against four of the items 
of pro exempting certain items. A final decree 
for sale yas passed and the four items of property 
were sold; but some balance remained. Then the 
decree-holder obtained a simple money decree under 
0. , T. 6's In execution of that simple money 
decree the decree-holder. applied for the sale of the 
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excluded item asa part of the property of the judg- 6 
ment-debtor : i 

Held, that O. XXXIV, r. 14 (1) was no bar to his 
bringing the exempted property to sale ae he could 
not bring any mortgage suit against the ¢xempted 
share on account of O. IL r. 2 29) Khan.Chand v. 
Ghasita (D, Sheo Prasad Singh v Muffassil Bank, 
Ltd., Gorakhpur (2), Kishan Lal v Umrao Singh (8) 
and Madho Prasad Singh v. Baij Nath (4), distin- 
guished, 

Exn. F. A. from the decision of the Sub- 
Judge, Budaun, dated August 3, 1935. 

Mr. B, Malik, for the Appellant. 


Mr. J. Swarup, for the Respondents. 


Bennet, Ag C J.—This is an Execution 
First Appeal by a judgment debtor. The 
facts arethat on September 13, 1912, the ap- 
pellant borrowed Rs. 5,000 on a simp'e mort- 
gage payable in five years from one Gulzari 
Lal, respondent No. 1. There were five 
items of property mortgaged, one of which 
was a zamindari sharein Mauza Kachhora. 
Guizari Lal brought Suit No. 138 of 1918 
under O. XXXIV,r. 4, Oivil Procedure Code, 
for the sale of property by enforcement of 
this mortgage but in the plaint he asked 
that the suit should be only against four of 
the items of property, and he exempted the 
gamindart share in Mauza Kachhora. A 
final decree for sale was passed on Febru- 
ary 21, 1922, and the four items of property 
were sold; scme balance remained. On 
April 9, 1932, the decree-holder obtained a 
simple money decree under O. XXXIV, r. 6. 
In execution of that simple money decree 
the decree holder has now applied forthe 
sale of Mauza Kachhore as a part of the pro- 
perty of tLe judgment-debtor. The objec- 
tion is taken that under O. XXXIV, r. 14, 
the property cannot be sold because it was 
part of the mortgaged property. Order 
XXXIV, r. 14, sub r. (1) s‘ates: 

“Where a mortgagee has obtained a decree for the 
payment of money ın satisfaction of a claim arisin 
under the mortgage, he shall not be entitle 
to bring the mortgaged-property to sale other- 
wise than by instituting a suitfor sale in enforce- 
ment of the moitgage, and he may institute such 


suit notwithstanding anything contained in O. II, 
r 9 "1 


By æ reference to O. IT, 1.2, we consider 
that the sub-rule refers to a simple money 
suit because it is cnly in sch a case that 
there could be any question of bringing 
another suit for sale in enforcement of a 
mortgage. We do not consider that the 
sub-rule can apply to a simple money 
decree under O. XXXIV, r. 6, because in 
fuch a case the suit has already been 
brought for sale on the mortgage and no 
question of instituting: a suit for sale on the 
mortgage could arise. -The argument of 
the learned Counsel for the appellant is that 
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*althongh the Rule may not be intended to 


t 


apply to a case like the present, still the 
actual wording of the Rule would cover the 
present*case. The present case ig an exdep- 
tion to ases under r. 6, because in the 
present case the suit was not against all 
the mortgaged property but only against 
some of it. Such a case is & Very rare 
exception. Rule 6 itself is an exceptional 
case of asimple money decree. Ib 18 mcst 
unlikely that the Rule could have been 
intended to providé for the case of an 
exception to an exception. It is not a 
correct method of interpretation to apply 
a rule to a case to which it could not have 


been intended to apply ‘as shown by the 


wording of the rule itself, Ofder II, r. 2 
(2) provides: 

“Where a plaintiff omita to sua in respect of, or 
intentionally relinquishes, any portion of his claim, 


14 


he shall not afterwards sue in respect ofthe portion 


BO omitted or relinquished, 

It is clear, therefore, that as the plaintiff 
relinquished his claim in the mortgage- 
Buit so far asthe share in Mauza Kachhora 
is concerned, the plaintiff cannot now bring 
any mortgage-suit against that share and 
his -right to enforce the mortgage against 
that share has terminated. Learned 
Oounsel referred to a number of cases, one 
of which is Khan Chand v. Ghasita (1). 
That ruling was in a somewhat different 
case where there was a usufructuary mort- 
gage and the plaintiff while in. possession 
sued for a simple money decree. The 
simple money decree ccntained certain 
words: ‘The plaintiffs will have no title or 
concern left with the mortgaged: property 
after the passing of this decree". 
Court held in the ruling: 

“AJl these words in the decree were entered eo 
as to make it certain that the mortgsgees may not 
continue in possession of the property i 
of the money deczee In reality those diiections 
brought an end to the possession of tbe mortgagees 
but not to their title to recover money under the 
mortgage.’ , 

The Court, theretore, held that.O, XXXIV, 
r. 14, was a bar in that case because the 
right to sue on the mortgage still subsisted. 
The Oourt stated on p. 161? : 

“We think thgt the test applicable to these cases 
would consist of an inquiry whether the mortgage 
security did or did not exist at the time the simple 
money decree was obtained, If it did exist, the 
provisions of O. XXXIV, r 14, Civil Procedure 

e, must be given effect to. If it did not, 
then it will be found possible in certain cases to sell 
ee mortgaged property in executidn of the money 

ecres 


The present case -is one where the mort- 


(1) (1981) A LJ 159;, 18) thd. Oas; 119; A IR 1931 - 
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gage security no longer subsists as under 


© Jl, r. 2, the relinquishment prevents the 


plaintiff from suing on that security against 
the share in question. Therefore, under 
this ruling, O. XXXIV, r. 14, would not bea 
bar tothe sale of this property. The same 
view has been held in Sheo Prasad Singh 
v. Muffassil Bank, Ltd., Gorakhpur (2) 
where on page 959* it was stated : 

“Order XXXIV, r. 14 presupposes that a valid 
mortgage capable of enforcement subsists and that, 
if the mortgaged property is sold in execution of the 
simple money decree, the encumbrance created by 
the mortgage will continue to subsist.” e 


- Learned Counsel for the appellant admits 
that he cannot produce any ruling where 
the bar under O. XXXIV, r. 14, was ever 
applied toʻa simple money decree under 
r.6. In Kishan Lal v. Umrao Singh (Ð) it 
was laid down, following an earlier ruling, 
that where tke mortgage still subsists, 
O. XXXIV; r. 14, bars the sale. The 
earlier ruling is in Madho Prased Singh v. 
Baij Nath (4). That was a case where the 
mortgagee elected to proceed on his, 
personal remedy and to ask for a money 
decree only against the mortgagor which 
he obtained and it was held that he was 
barred from bringing the mortgaged 
projerty to gale without bringing a 
mortgage suit as theright to do so still 
subsisted. We consider that the order of 
the lower Court is correct, and accordingly 
we dismiss this execution first appeal with 
costs. 
Appeal dismissed. 

1999) A É J958; 118 Ind. Oas. 590; A I R 1929 
0; Ind. Rul, (1939) All. 894 


(3) 30 A 146; 5 A L J 121; A W N 1908, 49, 
(4) A W N 1905, 152; 2 A L J358 


*Page of (1929) A L J.—|Ed] 





BOMBAY HIGH COURT 
‘First Civil Appeal No, 351 of 1934 
ii October 18, 1937 
DIVATIA AND San, JJ. 
GULAMKHAJA MAHAMAD IBRAHIM 
—PLAINTIFF —APPRLLANT 
VETIUB * 
SHIVLAL HIRALAL AND cTarrs— 
DEFAN DANTE— KRSPONDENTS 
Hindu Law— Debts—Father —Debts in new business 
started by father — Minor sons’ liability — Pious 
obligation—Father’s debis under mortgage —Part con- 
‘stated of antecedent debt and part of cath advance— 
Mortgages can obtain mortgage decree for antecedent 
debt and money decree for cash advance against sons 
after father's death—Period of limitation fòr such 
suit for money decree = ba sons—-Limitgetion Act 
(IX of 1908), Sch. I, Art. 116. 
, The minor sons' interest in the joint family pro- 
perty would be bound even in the “ase of debts in- 
curred in new business started by the father on the. 


940 
ground of the-pious obligation of the sons to pay 
their father’s debts Jagadishprasad v. Ambashankar 
(4), approved. Benares Bank Ltd. v. Hari Narain 
(1). explained  [p. 941, ool. 1.] 

The pious obl gation of the sons to pay the father's 
debts under a mortgage, part of which consisted of 
antecedent debts and part of which consisted of cash 
advance, can be divided into two parta With regard 
tothe antecedent debts, the mortgage would have 
effect on the minor son's interest in the property, 
but with regard to thé cash advance, they would not 
be bound bythe debt as a mortgage debt, but their 
interest inthe property would be liable for‘that debt 
by virtue of the fact that it ia a debt of the father, 
and the sons’ liability would not therefore be regard- 
edas a mortgage liability but asone to have their 
interest In the property proceeded against in execu- 


aa s money decree against the father. [p. 941, 
col. 


Where the suit is brought against the sona after 
the father's death, the mortgagee can obtain a mort- 
gage decree for antecedent debts anda money decree 
for the cash advance against the sons which may be 
enforced by sale of the entire joint family property, 
unless the suit against the sonsfor a money decree is 
`- barred by limitation. The period of limitation in such 
a case for the personal liability of the father under the 
registered mortgage desd is six years under Art. 116, 
Limitation Act. Therefore, in any case, the period 
of limitation against the sons would also be six years 
from the date of the mortgege-deed. [p 941, col. 2; 
p. 942, col. 1.) 

F. ©. A. from the decision of the Firat 
Class Sub-Jndge st Jalgaon. in Special 
Regular Civil Suit No. 609 of 1932, 

Messrs. W. B. Pradhan and M. W. 
Pradhon, forthe Appellant. j 

Mr. Y V. Dieit, for the Respondents. 

Divatia, J.—This is a plaintiffs appeal 
in a suit to recover Rs. 7,600 with costs 
and future interest from the defendants 
who are all brothere.. The dlower Oourt has 
passed a decree against defendant No. L 
bot it has dismissed the suit against 
defendants: Nos: 2-to 4 on the ground that 
those defendants were minors at the date 
when the transaction in suit took place 
between the plaintiff and the defendants’ 
father and, thérefore, cannot be bound by 
that transaction, and in this appeal we 
are concerned with the rejection of the 
plaintiff's claim against them. The facts 
shortly are that the defendants’ father 
Hiralal passed a registered mortgage-deed 
in the plaintiff's favour on January, 28, 
1926. The consideration for that mortgage 
consisted of two parts. The first part con- 
sisted of Rs. 1,3809-12-0 which were due as 
principal and interest on a promissory 
note dated January 13, 1926, passed bv 
Hiralal in the plaintiff's favour. The 
second fart consisted of Rs. 2,490:4-0 


which were. paid in cash before the Bub- 
Registrar at tbetime when the mortgage- 


‘deed was presented for registration. In 
all, the consideration for the mortgage- 
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deed was Rs 3.800 and the suit has been ° 
brought to recover that amount with interest 
at one and a half per cent. per mensem 
whi&h was limited on the principle of 
damdupat to the same amount as principal, 
and the total amount sued for was, 
therefore, Rs 7,800. Now, so far as the 
case against defendant No. Iis concerned, 
there js no difficultv because there is no 
appeal before us against the decree passed: 
against him. With regard to defendants 
Nos. 2 to 4, the lower Court has dismissed 
the snit against them on the ground that 
the debts for which the mortgage deed 
was passed by Hiralal were the debts of a 
new business conristing ofa liquor shop 
started by Hiralal for the first time, and 
that althcugh he and his sons were 
members of a cint family, the minor sons, 
viz., defendants Nos, 2 to 4, would not be 
bound by these debts concerning the new 
business started by bim. For that view 
the lower Court relied on the decision of the 
Privy Council in Benares Bank, Ltd. v. Hart 
Narain (1). According to the lower Court, 
the previous decision of the Bombay High 


Court in Annabhat Shankarbhat. vV. 
Shivappa Dundappa (2: wherein it was 
laid down that it was the pious 


duty of a son to pay the trade debts 
of his father out of ancestral property even 
though the trade was started by the 
father, bad been. overruled by the above- 
mentioned Privy Council decision, which 
laid down that the manager of a joint 
Hindu family had no authority to 
impose upon the minor members the 
risk and liability of a new business started 
by him and that it did not make any 
difference whether the manager was the 
father. ; 
Now, in this appeal, it has heen con- 
tended on behalfof the appellant that the 
lower Court was wrong in dismissing the 
suit against defendants Nos. 2 to 4, and in 
taking the Privy Council decision to mean 
that inno casecan a decree be passed 
against the sons for the debt of their 
father concerning a new business started 
by him. It is contended teat the Privy 
Council did not mean to lay down that the 
sons would not be liablein the case of a 
new business even on the ground of their 
pious obligation to pay their father’s debts 
(1) 54 A 584; 137 Ind. Oas 781: A IR 1932 PO 183; 
Ind. Rul. (1982) P O 220;36O W N RIH; 34 Bom. L 
R 1079: 55C L J583;9 O W N 599; (1932) A L J 714: 


36 L W 56; 63 M L J 93:°(1982) M W N 786; 591 A 
300; 18 PL T 491 (P 


0). l 
($ 52B 376: 110 Ind. ORs,” 269; A I R 1928. Bom. 
932; 30 Bom. L R 539, 
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if they were neither illegal nor immoral. 
We think there is force in this contention, 
I'ne decision of the Privy Council in 
Benares Bank, Ltd. v. Hari Narain (1) 
expresaly proceeds on the principle fhat 
the minor members of a joint family 
would not be bound the new business 
started by the manager or the father, 
because the new business would mean a 
sort of partnership tu which all the members 
must be Partners and that implies a con- 
tractual obligation which a minor cannot 
incur, It appears fhat an argument had 
been urged before their Lordships that the 
minor sons would be bound in execution on 
the principle enunciated in the second of 
the five propositions laid down hy the Board 
in Brij Naran v. Mangia Prasad (3) viz., 
that there Was a pious obligation of the 
sons to pay their father's debt, but ther 
Lordships observed that that point was not 
taken in the Courts below, and as it 
might involve questions of fact, it was 
not open to the bank to raise it at that 
stage. In our opinion, this case, therefore, 
cannot be taken to decide that in the case 
of & new business started by the father a 
minor son would not be liable in execution 
even onthe ground of the pious obligation 
ofa Hindu son to pay his tather’s debts. 
After this Privy Council case, there has 
been a recent decision of our Court in 
Jagadiıshprasad v. Ambashankar (4), 
Therein, the effect of Benares bonk, Ltd. v. 
Hart Naratn (1) has been discussed, and it 
is laid down tnat the minor sons’ interest 
would be bound even in the case of a new 


business provided the debts were antece- 


dent to the date of the mortgage execthed 
by the tather and sought to be enforced 
against the minor sons. We agree with 
tms decision inasmuch as it lays down that 
the Privy Oouncil decision in Penares 
Bank, Lid. v, Hari Narawm (1) cannot be 
Baid to have overruled the argument that 
the sons’ interest would be bound even in 
ine case oi a new business started by the 
father on the ground of the pious obligation 
of the sons to pay their father’s debts. A 
decree was passed in Jagadishprasad v. 
Ambashankaw (4) in the creditor's tavour as 
against the minor's terest in the properly 
in 80 fur as the debts under ibe mortgage- 
deed executed by his father were antece- 

(8) 511 A 129, 77 Ind, Cas, 689, A IR 1924 P O 50; 
461A 9%; 21 ALJ Wi; 46 M LJ 23,5 PLT 1; 28 
CW N 253, (1924) M W N 68; 19L W 78; # Pat. LR 
41, 120O& A LR 832; 33 M LT 457; 26 Bom. L R 500; 
11 O LJ 107; 10 WN 4# 


( O é 
_ (4) 36 Bom. L R 625; 152 tnd Oas, 405; AIR 1934 
Hom. 324,7R B133. ` ° 
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dent. It is contended on behalf of the 
iespondents in the present appeai that in 
{hat case a decree was passed against the 
son only for antecedent debis and that in 
any case the sons would be liablefor such 
debts only relatingtoa new business and 
not for any cash advance at the date of the 
mortgage. 

The pious obligationof the sons to pay 
the father's debts under a mortgage, part 
of which consisted of antecedent debts and 
part of which consisted of cash advance, 
can be divided into two parts. With regard 
to the antecedent debts, the“ mortgage 
would have effect on the minor sons’ 
interest in the property, but with regard 
to the cash advance, they would not be 
bound by the debt as a mortgage debt, bat 
their interest in the property would” be 
hable for’that debt by virtue of the fact 
that it is a debt of the father, and the sons, 
liability would not, therefore, be regarded 
as a mortgage liability but as one Lo have 
their interest in the property proceeded 
against in execution of & money decree 
against the father. Now, this liability of 
the sons may fall under three classes: 
fireaily, where the suit is brought to enforce 
the mortgage against dhe father and the 
sons; secondly, where the suit is brought 
against the father alone; and thirdly, 
where the suit is brought against the sons 
after the father's death. The present case 
falls under the third category. In this case 
it appears to us that the mortgagee can 
obtain a mortgage decree for antecedent 
debts and a money decree for the cash 
advance against the sons which may be 
enforced by sale of the entire joint family 
property, unless the suit against the sons 
for a money decree is barred by limitation. 

lt is contended on behalf ot the respon- 
dents that in the present case even though 
the «personal liwbility of the ta:her did exist 
under¢he mortgage deed at the time when 
the present suit was brought, the sons’ 
lability did not exist because the suit was 
brought more than three years after the 
debi. In our opinion this argument is not 
correct. It has been conceded and rightly 
conceded that the period of limitation for 
the peisonal Jiability of the father under 
the mortgage deed in this case is six ybars, 
and according to the principle of decided 
cases, the period of limitation against the 
father as well as the sons wo be the 
same. There is some ditterence of opinion 
between the High Courts on thie point. 
Accoiding to the Madras High Court, in 
puch cases the contract of the tather should 


` 


§19 


be regarded as the contract of the sons, and, 
therefore, the pericd of limitation against 
the sons would he ths same as the period 
of limitation against the father Periasams 
Mudaliar v. Seetharama Chettiar (5) where- 
as according to the Oalcutta and Allahabad 
rulings, whatever may be the period of 
limitation against the father, the period-vf 
limitation against the sons would be six 
years under the residuary Art. 120, Limita- 
tion Act: Narsingh Misra v. Lalji Misra 
(6) and Brijnandan Singh v. Bidya Prasad 
Singh (7). But that difference of the opi 
nion does rot affect the present case, 
because it is rightly conceded that the 
period of limitation in the present case for 
the personal liability of the father under 
the registered mortgage deed is six years 
under Art. 116, Limitation Act. Therefore, 
in sny case, the period of limitation against 
the sons would also be six years from the 
date of the mortgage deed.* It is thus 
clear that the suit against the sons treating 
this suit as a suit for money against the 
sons, is within limitation. 

_ That being so, we think that according 
to the principle of decided cases the 
liability of the defendants would stand on 
this footing: So fər as defendant No. 1 
who was amajor is concerned, a mortgage 
decree can be passed against him, but so 
far as defendants Nos. 2 to 4 are concerned, 
a money decree for the cash advance could 
be passed against them which could be en- 
forced by sale of the entire joint family pro- 
perty. With regard to the antecedent debts 
under the mortgage deed amounting to 
Re. 1,309-12-0, under the principle of the 
ruling in Jagadishprasad v. Ambashankar 
(4), the sons’ interest in the property would 
be liable to be sold under the mortgage de- 
cree for this amount. But with regard to the 
cash advance of Ks. 2,490-4 0, no mortgage 
decree can be passed against them, but the 
mortgagee would be atliberty to proceed 


against them by way of execution of a 


money decree if the sale proceeds after the 
mortgaged property is sold do not satisfy 
the mortgagee'’s claim. It is contended on 
behalf of the respondents that such money 
decree cannot be passed against these 
defendants because the plaintiff has asked 
for only a morigage decree against the 
defendants, and in Jagadishprasad v, 
Ambashankar (4) no decree was passed for 
the cash advance. Itis true thatin that 
| 4 


(5) 27 M 243; 14 M L J 84. 

(8) 23 & 206; A W N 1901, 34. 

(7) 42.0 1068; 29 Ind. Oas 629; A IR 1916 Oal 
_ 881 OL J 543,19 C W N 849, 
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case no decree had been passed for the cash 
advance, but there does not appear to bee 
any argument on that point, and we see 
no reason why the sons’ interest in the 
pr&perty is not liable to be proceeded 
against in execution by way of a 
money decree forthe cash advance on the 
principle of the pidus obligation of the son 
to pay the father’s debts. With regard to 
the pleadings, the plaintiff has stated in the 
relief cl. (c) thatif it appeared that the 
proceeds of the sale were insufficient to 
satisfy the plaintiffs dues, leave may be 
reserved to the plaintiff to apply for 8 
decree fcr the balance. This would in- 
elude a relief against these defendants for 
a money decree, and although ib is true 
that for tlfis money claim for the cash 
advance no decree cin be passed as a 
mortgage decree for sale of the property, 
leave could be rese:ved to the plaintiff to 
proceed against the interest of these defen- 
dants in execution if the sale proceeds 
under the mortgage decree prove insufficient 
to satisfy the mortgagee's claim. 

The result, therefore, is that the decree of 
the lower Cuurt in so far as defendants 
Nos. 2to4 are concerned is set aside, and 
it is directed that the interest of all de- 
fendants in the suit property is liable to be 
sold in execution of the money decree for 
the amount of Rs. 1.309 120 with interest 
at the rate of 12 per cent after the mort- 
gage and 18 percent before the mortgage 
from the “date of the promissory uote. 
With regaid to the cash advance, the inter- 
est of defendant No 1 in the property 
should be sold in execution of the mort- 
gage decree, but the interest of , the other 
defendants cannot be sold at present, but 
leave is reserved to the plaintiff to apply 


‘for execution against them in respect of 


this claim if the sale proceeds prove in- 
sufficient to satisfy the mortgagee'’s claim. 
The right of the mortgagee to proceed 
against the son's interest in the property 
in respect .of the cash advance, with res- 
pect to which liberty is reserved, applies 
not simply to the mortgaged property but 
to any property which these defendants 
have got from their father, bul it does 
not apply to their self-acquired or separate 
property. We think the plaintiff-mortgagee 
is entitled to Lave costs of the appeal as 
well as costs in the lower Court. 


Sen, J.—Iagree. _ 
8, Order accordingly 
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COUSTNEY Tarepil, O. J. 4 


. AND JAMBS, J. ü 
RAJA RAM RAI AND OTEBR5— 
DEFBNDANTS—ÅPPELLANTS 

VÈETSUSE ; 
NIRANJAN RAI AND ofHRRs—PLAINTIFRS| 
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Landlord and  tenant— Ejectment — Co-sharer 
usufructuarily mortgaging land to another co-sKarer 
but himself cultivatingert—Half of produce given to 
mortgagee, who accepting 1t—Mortgagor selling culti- 
vating rights to defendants—Defendants continuing 
cultivation and delivering half of produce to 
mortgagee and then to his asnmgnee — Cultt- 
vation jor more than 18 years — Partition 
under Bengal Estates Partition Act (V of 1697) 
Land falling to lot of moritgagee—Defendanta held 
acquired occupancy rights and could not be ejected 
except under s. 20, Bengal Tenangy Act (VIII of 
188: }—Bengal Estates Partition Act (Y of 1897}, a. 9 
—Occupancy rights by statute and rights of lessee— 
Distinction. 

A co-sharer landlord, even after executing a 
usufructuary mortgage of a piece of land in favour 
of another co-sharer continued to cultivate the land 
himself, delivering half of the produce to the mort- 


gagee co-sharer. Subsequently by a sale-deed he. 


conveyed his right to cultivate the land to the de- 
fendants who then continued to cultivate the land 
and deliver half the produce to the mortgagee and 
afterwards to the assignees of the mortgagee rights. 
Later on, by a partition of the whole estate ander 
the Hatates Partition Act, the land became the part 
of portion allotted to the original mortgages. The 
defendants had been cultivating the land for over 
12 years, when the representatives-in-interest of the 
ex-mortgages instituted a suit for thew ejectment : 

Held, that by accepting half the produce from 
the defendants, the mortgagee accepted as 
tenants ‘and the defendants thus acquired rasyati 
interest in-the land, Having enjoyed their inteiest 


for over 12 years, they acquired occupancy rigos . 


and, therefore, could not be ejected except undePthe 
provisions ofs. 25, Bengal Tenancy Act. 

Obtter.—Some distinction is to be drawn between 
occupancy rights which are the creation ol statute, 
and the rights of a lessee or & tenuie-holder which 
are the result of a contract between the simgle co- 
skarer and the person in possession. 


L. P. A. from the decision of Mr. 
Justice Mohammad Noor, dated December 18, 
1936. ‘ 

Mr. Sunder Lall, for the Appellants. 

P Mr. Tarkeshwar Nath, for the Respon- 
ents. 


James, Jøæ-Bechan Singh, Brijmohan. 
Rajkumar and Ramkumar possessed a share 
of b pies and 13 karants in the estate 
bearing Tauzi No. 6787 on the revenue roll 
of Shahabad. In 1895 they gave a usu- 
fructuary mortgage of their snare to Jai- 
mangal, and ultimately the area with which 
we ure here concerned, came into possession 
of Achhaibar Singh, *another. co-shurer 
lendlord of the village, as usufruciuary 


RAJA BAM Bat v. NIBANSAN RAT (PAT) 


943 


mortgagee. This area of 3:04 acres had 
apparently been in the khas possession 
of Rajkumar Singh before the mortgage; 
and after the mortgage of the proprietary 
interest Rajkumar continued to cultivate 
the land, delivering half the produce to the 
mortgagee Achhaibar Singh. Rajkumar 
Singh conceived that in thus cultivating 
under the mortgagee he had some kind of 
tenantry right, and in 1910 he executed a 
sale deed, whereby he conveyed to the 
ancestors of the defendant-appellants his 
right to cultivate this land describing it as 
sharah moian bhaolt kasht. The ancestors 
of the defendants thereupon entered upon 
this land, paying half the produce to the 
mortgagee Achhaibar Singh and in sub- 
sequent years, after Achhaibar Singh had 
assigned his mortgage interest, paying rent 
to the asstgnee. In 1924 the whole estate 
came under partition, with the result that 
his area of 304 acres became a part of a 
new estate which was allotted to Achhaibar 
Singh and defendants Nos. 9 to 11 of this 
suit. In 1926 this mortgage was redeemed 
by Ram Sarup Tewari to whom Rajkumar 
had conveyed the equity of redemption, 
but we are not concerned here with that 
transaction, and it is sufficient tosay that 
the proprietary interest unencumbered b 
the mortgage is in possession of the plaintiffs 
and defendants Nos. 9toll. The repre- 
sentatives-in-interest of Achhaibar Singh 
instituted this suit for the ejectment of 
these defendant tenants, impleading as co- 
defendants their co-sharers in the new 
estate. The other co sharers do not support 
the representatives of Achhaibar Singh in 
their claim to eject the defendants, so thas 
we are here only concerned with the re- 
presentatives of Achha'bar Singh and the 
representatives of the cultivators who were 
paying bhaolt rent to Achhaibar Singh in 
1910. 


At the trial of the suit, the tenant-defen- 
dants endeavoured to demonstrate that 
Rajkumar before he acquired his proprie» 
tary interest had possessed a raiyati in- 
terest which had been transferred to them 
by the sale of 1910 (and Rajkumar may 
have made some such representation to 
them before the sale) but they were unable 
to prove that Rajkumar had any such 
raiyati interest to transfer and that claim 
has now been abandoned. The Subordinate 
Judge who heard the appeal of the defen- 
dants has found that the area of 3.04 acres 
was in possession of: Rajkumar as a tenant- 
at-will on behalf of the mortgawee, that is 
to say, under the mortgaged, and he hag 
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“found that. the right which Rajkumar 
transferred to the ancestors of the appel- 
lants. was the right of cultivating the land 
on behalf of the mortgagee Achhaibar 
Singh, and that they have been quietly in 
possession since that time delivering half 
of the produce to the mortgagee. Mr. Sundar 
Lal on behalf of the defendant appellants 
argues-that on these facts it should be found 
that the defendants have acquired an 
occupancy right inthis land. Itis argued 
on behalf. of the respondants that the 
defendants could not by the transfer from 
Rajkumar’ obtain a higher right than that 
which was enjoyed by Rajkumar himself, 
and indeed it appears that more attention 
has been given by the Courts in this case to 
the rights which were enjoyed and trans- 
ferred by Rajkumar than to the question 
of what might be the effect of the new 
Yelationship, established after the transfer, 
between the mortgagee of the proprietary 
tight and the tenants who were paying 
the produce rent.. It may be difficult to 
define the status of Rajkumar in terms of 
the definitions contained in the „Bengal 
Tenancy Act; and possibly the learned 
Subordinate Judge is right in considering 
that his status under the mortgagees was 
that of a tenant-at will, because of his 
peculiar position as a proprietor in the 
village and as mortgagor of the proprietary 
interest by virtue cf which he had cultivated 
the land before the mortgage. But Rajkumar 
did not necessarily confer his own status 
on his transferees by the sale deed of 
1910 and he did not convey any interest 
in the equity of redemption or in the 
proprietary rights. For practical purposes 
the effect of that sale should be regarded 
as merely that Rajkumar for consideration 
stepped out of the way, and the. purchasers 
were permitted to enter and. cultivate this 
land on produce rent under the mortgagee. 
The learned Subordinate Judge» based 
his decision on his view that stepping into 
the shoes of Rajkumar Singh, these defen- 
dants in some way or other entered into 
the position of A mortgagor who was culti- 
vating land under hig own mortgagee, in 
spite of the fact that no interest in the 
equity of redemption had been conveyed 
to fhem. This was apparently the view 
taken by, the Settlement Officer when the 
Record, of Kights was under preparation, 
ut as Mr. Sunder Lal points out, this view 
dtes “not take properly into account the 
Telationship between the new cultivating 
tenants and the morigagee. These culu- 
yators acquired no proprietary righl; they 
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did not acquire any interest in the equity 
of redemption of the mortgage. Thus this 
conveyance of 1910 did not convert the 
new caltivatois into mortgagors, ib did not 
confer upon them the status, whatever it 
may have been of Rajkumar Singh, and 
the real effect of this so called conveyance 
was merely to eliminate Rajkumar Singh 
from the picture as cultivator of the land, 
and to clear the way for the new tenants. 
All that they acquired by.this deed, which 
purports to convey to them certain rights, 
was the power of cullivating this land. 
without obetruction from Rajkumar Singh, 
but. this right was only against Rajkumar 
Singh and it was aright which could not be 
exercised unless the mortgagee Achha:bar 
Singh accepted the, purchasers as histen- 
anis. Thus the finding that these defen- 
dants remained in possession delivéring 
half of the produce to the mortgagee, iga 
finding that they were tenants ot the 
mortgagee. The-mortgagee in possession of 
proprietary- rights was obliged under s. 76, 
Transfer of Property Act, to manage the 
property as a person of ordinary. prudence 
would manage it if it were-hisown. The 
leasing out of bakasht land to raiyate on 
an adequate rent is an act of ordinary 
management of property suchas a mori- 
gageo in possession is entitied- to do;-and 
when these defendants thus cultivated the 
land and deliveied rent to the mortgagee 
in Bossessjon of the proprietary interest 
they became ratyais under ihe mortgagee 
a8 representing the proprietor. In due 
course afier they held as ratyats for 12 years 
they would acquire occupancy rights. “4 

We come now to the effect.of the parti 
tion. Section. 99, -Estates Partition Act; 
provides that if any proprietor of an estate 
held in common tenancy has given his share 
in lease, or has created an encumbrance 
thereon, the lease or -encumbrance shall 
hold good as regards the land unally allotted 
to the share of such proprietor, and only 
as toauch bands. In Mahadeo Prasad Singh 
V. dagarnath Prasad (l) co-sharers to 
whom “an estate has been allotted wherein 
a mukarraridar was holding on a tenure 
created by a single co-sharew were. held to 
be entitled to eject the mukarranidar. In 
that case, the decision in Raghunandan 
Sahay v, Dripa Nath Sahai 2) was. cited 
with approval, but there the interest con- 
cornea was a thika doami tenure and the 


(1) 13 Pat. 303; 150 Ind. Oas. 34; A IR 1934 Pat. 
173, 15 P L T 255; 6 R R721. 

(2) 8 Pat, 258, 116 IAd. Oas. 761; A IR 1929 Pat, 
308; Ind, Rul. (1989) Pat, %9, - 
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tiffs’ 


1938 
‘learned Judges remarked that if the dis- 
puted land had been rated as raiyati land 
the plaintiff must have had greater difficulty 
in succeeding in-his suit in the applicajion 
of the provisions of 5s. 99, Estates Paerijtion 
Act; itts clear that some distinction is to be 
drawn between occupagey rights which are 
the creation of statute, and the rights of a 
lessee or a tenure holder which are the result 
of a contract hetween the single co-sharer 
and the person in possession, and it may 
“be-doubted whether after occupancy rights 
have accrued by “12 years’ continuous 
possession by virtue of the provisions of 
as. 20 and 2], Bengal Tenancy Act, any 
other cosharer would be entitled to eject 
the ratyat by the application, of the pro- 
Visions of s. 99 of the Act. The provisions 
of s. 25, Bengal Tenancy Act, would appear 
‘to bar such a possibility. e 
* In the present case that question, strictly 
,8peaking, does not arise, because the persons 
-who are seeking to apply the provisions of 
B. 99, Estates Partition Act, represent the 
person who first admitted these ratyats to 
“occupation, and under the terms of s. 99 
itself, whatever tenure or lease Acbhaibar 
“Singh might have created -while he was a 
usufructuary mortgagee would be binding 
‘on his representatives in respect of this 
Jand. The co-sharers other than the mem- 
ibers- of Achhaibar Singh's family accept 


‘these defendants as rutyats; and since it is. 


jonly the members of Achhaibar Singh's 
-family who object,.no advantage can be 
baken of the -provisions of-s. 99. In -that 
‘view of the matter, -since the defendant- 


“appellants acquired raiyati interest when 


they were accepted astenants by Achhaibar 
‘Singh, and they have enjoyed this interest 
‘for 12 years, they cannot now be ejected 
‘except under the provisions of s 25, Bengal 
Tenancy Act, and the plaintiffs’ suis must 
-fail.-- I would, therefore, allow this appeal 
-and-set aside the decrees of the Judge of 
this Oourt and the Courts below. The plain- 
suit will be dismissed “with costs 
-throughout to defendants Nos. 1 to 8. 
Courtney-Terrell, C. J.—I agree. 


- D. A : Appeal allowed. 
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LAHORE HIGH COURT 
Full Bench 
First Civil Appeal No. 244 of 1936 
January 26, 1938 
Young, C. J., Barps AND Din MoHAMMAD, JJ. 
MOSQUE snown as MASJID SHAHID 
GANJ AND OTA BRS—PLAINTIFRS— 
APPRLLANTS 
versus ° 
SHROMANI GURDWARA PARBANDHAK 
GOMMITTEE, AMRITSAR—Daranpants 


—RssPon DENTS . 


Limitation Act (IX of 1909), s. 3—Suit relating 
to. moaque—If d by Limitation Act, or 
Muhammadan” w—Adverse possession — Wakt 
propeti rane as building is property-—It can 
be adversely possessed— Muhammadan Law—Wakf— 
Mosque—Adverse possession of, by non-Muslima—Its 
sacred character, whether lost—All rightsof Muham- 
madans in it, tf extinguished—Refusal to allow 
‘Muhamntadans to pray in it if a continuing wrong— 
Limitation -Sutt by gurtateic person «sf subject to 
‘law of limitation—Helrgious 6 nt—J urtatio 
person—Its- posttion—Surt hy nert friend, tf proper 
—Specrific Relief Act (I of 1877), a. 42—Sutt on behalf 
of Muhammadan communtiy in respect of mosque in 

ession of non-Musitms for mere declaration and 
snyunction—Relief of possession not asked though 
could-have been asked—-Such, suit, if matntarnable— 
Tort—Mosque in possession of Sikhs for tong time 
Sikhs. acquiring title and all rights of Muhammadans 
in it-lost—Demolition of mosque by Sikhe tf ‘tort’ 
-and if gives- cause of action to Muslims—Res judi- 
u.oata—Previous suit tried and decided uccording to 
-procedure then tn  force—Procedure subsequently 
.changed-—Subsequent surt if berred—Surst by muta- 
wali for possession of mosque-—-Dismissal of, on 
-ground of adverse possession by defendants——Mosque 
demolished—Subsequent suit -for ita restoration und 
declarutton of right to pray there if barred— Orders 
passed tn executive capactly tf operate as res judi- 
cata—Civil Procedure Code (Act V of 190°), 3 il— 
_Osvil Procedure Code(Act V of 1908), O. J, r. 3— 
Previoug litigation bona fide—Omission to follow 
procedure unuer O. E, r.8, ta mere trregularity— 
Sikh Gurdwaras Act (VIII of 1925), ss. 5, 30 (ii)—- 
Petition unuer s. 5—O. J, r. 8, Oisu Procedure 
Code, tf. applies—Representatrive suit oy Anjuman 
- Fanding by Tribunal that Muhammaduns tn general 
had no.right in mosque—S. 38 (3), tf appites— 
Specific Relief Act U of 1377), 8. »6—3utt-jor ium 
guncison for restoration of aemolished mosque t0 abg 
„original shape~-Reltes, tf can be grunted——Un fature 
„to obey, procenwre unuer U. XXL, T 32, Ul Mroce- 


dure Code (Act V of 1908,, 27 can be appited—Sinh 


Gurdwaras Act VIII of 1929), se. 5, dv, 32—Trabu- 
mul, 1J khas power to declare enat sust property 
belongs to Stkh Gurdwaru— Power oy I'rsbynat under 
8. 15,+f absoives AL jron Joliowing procedure under 
O. dr., Cretl Procedure Code—s 32 covers 
suua tnsticuted long after time durtng wath peii- 
tions could be made hag erpired-—Munam madan Law 
_—Waki= Right of. Musism to use mosque te wndwe 
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dual right-—It can be exercised solong as mosque 
extstse—Surt by beneficiary to exercise right of dero- 
tion, whether representative one. 

Per Full Bench (Din Mohammad, J , dissenting).— 
The personal law of the Muhammadans has been 
modified by the Punjab Laws Act, and the Limita- 
tion Act. Every suit is subject to the Limitation 
Act, and the Act appliss without distinction to 
suits concerning both sacred and secular property; 
nor does it make any difference if the plaintiffs in 
such suits are divine or human. There being no 
provision inthe Limitation Act, exempting suits 
relating to wakf properties from its operation, the 
suit relating toa mosque must be held to be sub- 
ect to the rales of limitation prescribed in the 

imitation Act, and not to rules of Muhammadan 
Law. [p. 953, col. 1; p. 956, col. 1.) 

[Case-law discussed, 

(Per Din Mohammad, J.)—British Courts in India 
cannot ignore the provisions ot the Muhammadan 
Law altogether while dealing with a mosque and 
that the special features which it possesses and 
the pecullar privileges which it enjoys are always 
to be determined under the Muhammadan Law 


and under no other law, even though ,one of 
the paities to _the suit before them may 
be a non-Muslim, Although s 5, Punjab 


Laws Act, contemplates that Muhammadan Law 
can be altered or abolished in certain respects, in 
regard to the privileged position that g mosque 
occupies under the Muhammadan Law, it has 
neither expressly nor impliedly been altered or abo- 
lished by the Limitation Act, or, for that matter, by 
any other enactment, A sui, therefore, relating to 
a mosque 18 governed by the Muhammadan Ler 
and not by Limitation Act. |p. WH, col. 1] 
[Case-law discussed.]° 
Per Pull Bench (Din Mohammad, J., dissenting.)— 
The title of a person claiming adverse possession 
over dedicated property rests not on Muhammadan 
or Hindu Law butun thelaw of limitation and 
- presciiption as it prevails in British India and if 
personal law has been modified by the statute of 
limitation, the Courts in British’ lndiu have no 
_option but to give efect tothat statute, It is diffi- 
cult to seo why the building of a mosque or its 
site cannot be looked upon ag ‘property’ merely be- 
cause the ‘mosque’ has been held to be capable of 
suing or being sued as a ‘Juriatic’ person, A mosque 
is the house of God but is not the deity. A mosque as 
a building 18 also clearly “ property ” in evely sense 
of the word even if ıt be the “property of God." 
‘There is a clear distinction betweena mosque as an 
institution, or as a juristic person which can own 
property, and a mosque as a building; the mosque 
as a building may be owned by the  ipstitution 
(juristic person) or by anyone else who may acquire 
advel158 posserslon Over lt. A mosque asa building 
has every attribute of “ property"; ıb is, for example, 
subject to trespass, and it has been held that a 
ae ater eon property.” A mosque, there- 

ore, can be adversely possessed. i .}; p. 
959, col. 4; p. 951, col. aT : pee a ah 

{Case-law discussed. | ; 

(Per Din Mohammad, J.)—Inaamuch as a mosque 
is placed ‘extra commerctum’ and is im its very 
nature incapable of being owned by human beings, 
16 cannot be considered “ property" in the genge 
that ıt can bethe object of a 11ght of ownership. 
It is possible, theretore, to argue that a mosque is 
outsige tfe mischief of the Limitation Act, even 
though that Act purports to deal with properties 
compiis€d in a Hindu or Muhammadan endowment 
inthe circumstances mentioned in Arts. 134-A, 134-B 
pnd 14-0, it ban algo be argued .that a mosque 
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as a juristic person is not property and is thus not 
touched by the Limitation Act. [p 988, ool. 1.) 

[Oase-law discussed. | 

Per Full Bench (Din Mohammad, J., dissenting), ~ 
When a mosque 13 adversely possessed by non- 
Mu®lims, e g, Sikhs, the Muslims and the mosque 
lose sali the rightsin the land and the building 
including the right of worship, The buiMMing can- 
not miaintain its A as a mosque and 
no duty is cast upon th® persons in possession there- 
of to mamtaim ite original sacred character or to 
mamtain it ag a building. Allthe rıghts of the 
Muhammadans in the mosque being thus extin- 
guished including their ‘right to pray, ın refusing 
that right to Mubammadans, the persons ın posses- 
sion cannot be held to be guilty of any wrong, 
much less a ‘continuing’ one. Muhammad Ahmad v, 
Muhammad ,Fasul (44, distinguished. [p 862, cols, 
1 & 2. 

‘Gabe law discussed | 

(Per Din Mohammad, J.)—Hven on the assumption 
that a mosque is covered by the provisions of the 
Limitation Act, it continues to retain 1ts sacred 
character wherever ıt may be and in whatever con- 
dition it is placed, so long as it retains its original 
shape and foim and that its sacred character is 
never lost by any act of desecration, however pro- 
fane and saciilegious it may be, That the only act 
of hostihty that the Courts in India can counten- 
ance in the case via leligious institution Like a 
mosque is an act of direct physical interference 
with its-builuing and that anything sbort ot it 
cannot be taken into account amasmuch as all 
though the periodthat a so-called adverse possessor 
does not throw such ancpen challenge as is indi~ 
cated above, he continues to remain under a heavy 
burden of which he is never ielieved. Hy taking 
aee of a religious institution and not using 16 

r the purpose ior which ıt 18 intended, he merely 
1mposes upon himself the duties and obligations of 
a quagt-Manager or a custodian and any breach of 
those duties in the shape of not using the institution 
in the manger for whichit 18 mtended does not 
benefit him ın any way nor does it extinguish the 
right of the benenciarıes of that institution just ag 
a breach of duty on the part of a recognized CUB. 
todian or manager would not entail these 
quences. A beneficiary aggrieved by his act may 


sedk reliet against him it he so chooses to do but hig 


inaction does not piejudice the other beneficiaries, 
That so long as the original shape and iorm of a 
mosque remain intact, the trespass by a wrong-doer 
18 a continuing injury giving rise to a cause of 
action*at every moment ut the day that the trespass 
continues, and that this cause of action accrues not 
only to the mosque itseit as 8 juristic person but 
also to 148 beneliciaries who in the very nature 
the wakf are not confined to any place or-period of 
time but arb spread over all places and all ages, 
The rights and obligavions attaching to a mosque 
are pakamount to the estate and they cannot be lost 
meiely by the efflux ottime and that such righta 
and obligations follow the piopeity and aduere 
to it wherever goes. liven itet be considered 
that the iight ot benehciauries of a mosque 
to offer their prayers in it 18 un interest in M- 
movable property, this 11ght cannot be extinguished, 
uude: 8 žo, Limitation Act. |p. 984, cole, L & 2.] 

[Ouse-law discussed. | 

(Per full Benchj.—" Juristic " persons like other 
piaintitis are subject to the law ot limitation 
and enjoy no special privilege ın this respect, 
The position ot a jurigtic person is not thas of 
a minor and it is dofbiful whether a suit insbi- 
tuted ‘on behalf of jurisiec person through a next 
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‘friend is properly instituted, Jagadindra Nath 
Roy v. Hemanta Kumart Debi (32) Periyanan 
Chetty v. Govinda Rao (43) and Damodar Das v. 
Lakhan Das (17) relied on. [p 982, col. 2.} 
Per Full Bench (Din Mohammad, J., dissanting.)— 
The argument that the ‘juristic person’ being the 
mosque cannot sue for its own possession is obviougly 
fallacious; Ber the ‘juristic’ person is the religious 
institution and not the buildipg of the mosque and 
the institution is, therefore, clearly entitled to 
claim possession of the mosque orits sitefor the 
benefit of all persons interested in the institution. 
Where, therefore, a suit ıs instituted on behalf of 
the whole of the Muhammadan community in respect 
of a mone in possession of non-Muslims and the 
only relief claimed is onee for declaration and in- 
Junction though the suit could have been brought 
even for possession, such suit is not maintainable 
ae 42, Specific Relief Act. [p, 962, col, 2; p. 983, 
co i E = t 
an referred to.] 

Per Din Mohammad, J.)--A beneficiary in some 
cases mey be entitled to recover endowed property 
for the benefit of the trustee ; but it is not necessary 
for the beneficiaries of a mosque to bring a suit for 
aria of the mosque itself and that they cannot 

compelled so to doif they merely seek to estab- 
lish their right to offer prayers in it. This right 
they can exercise irrespective of the fact that the 
mosque is in the custody of a non-Muslim, inasmuch 
as under the Muhammadan Law a non-Muslim can 
be a custodian of a mosque. To deny the bene- 
ficiaries 8 relief by way ot declaration would be to 


lmit the sco the substantive part of s. 42, 
‘Specific Relief Act, within a vary narrow limit and 
to 


extend that of the proviso beyond legitimate 
bounds. The proviso to 8.42 comes mto play only whee 
the plaintiff being able to seek further rehef than 
a mere declaration of title omits to do Bo; and 
“the beneficiaries of a mosque are not able to sue 
for lon of the mosque within the meaning 
rof the proviso. [p. 992, col. 2; p. 993, col. 1.] 
. [Oese-law discussed. . j 
Full Bench (Din Mohammad, J., dissenting )— 
“Where the Muhammadans have lostall rights in the 
- building ofa mosque by adverse possession long ago 
rand.title has passed to the Sikhs, there cannot be 
any ka aan on the Sikhs to keep the. buildin 
intact. The demolition of the building:-of sah 
| mosque by Sikhs, therefore, is not a ‘tort’ and does 
rnot give Muslims a cause of action, Lp. 964, col. L.] 
[Oase law, referred to.] f 
(Per Din Mohammad, J.)—Even if the Sikhs have 
been in possession of the mosque for a long tim the 
demolition of the building by them ıs tort and gives 
a cause of action to Muslims, 
[Case-law referred to. 
(Per Full Bench.)—Where a previous suit was 
tried according to the procedure then in*forcea and 
was taken up to the highest Oourt of Appeal the 


mere fact that the procedure then in force was ot a” 
summary character and was subsequently changed’ 


is immaterial for the purposesofs 11, Uivil Proce- 
dure Code, and agubsequent euit is barred by res 
judicata. |p. 964, col. 2; p. 965, coL 1,} 

A mutawilt of a mosque had fled a suit for pos- 
session of a mosque wnich was dismissed on the 
ground that the opposite party had acquired s title: 
to ıt by adverse possession, The mosque sub- 
sequently having been demolished, another suit was 
subsequently brought on behalf ot the mosque and 


the Musiim community for declaration of right to- 


play at the mosque and for 


1eS8tol Abi wn ; 
Held, per Fuit Bench (Din 


Nam ana J , dissent- 


ing.)—That 8. 11, Oivil Proggdure Uode, applied not 
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only to the final decieion but also to issues. The 
rs | issue in the subsequent case was whether the 
mosque in question retained its character as 8 
' mosque till when it was demolished. The decision 
of this issue depended upon the question whether 
the defendants had perfected their title by adverge 
possession and, therefore, even if there was no prayer 
for possession in the subsequent suit, it was barred 
by res ‘fudtcata. [p. 965, col. 1.] 


(Per Din Mohammad, J.)—-The subject-matter of 
the suit was not the same as it was in the previous 
litigation. The previous suit was to recover pos- 
session ofthe mosque to which he laid claim as 
-mutwalli, while here the suit was by the mosque 
itself as weli as the beneficiaries for the restoration 
of the mosque to its original shape and fgrm, with 
‘the additional prayer that the beneficiaries may be 
allowed to use it as a mosque. The rule of res 
'judscata did not, therefore, operate. [p. 995, col 1] 

Decisions which are contemplated to operate as 
res judicata under 6. ll are those which are 
given after a complete observance of the proce- 
„dure laid down by the law and not those whio 
are more or.less orders passed in an execu- 
tive capacity. To found the decision of a Civil 
‘Oourt entirely ap the findings arrived at in a crimi- 
nal judgment, robs ıt of all its sanctity and binding 


Fores, [bad] 

(Per Fati bensh ts exceptional cases where the 

revious litigation is bona fide, the omiesion to 

ilow the procedure in O. l, r. 8, Civil Procedure 
Code, is a technical irregularity causing no 
prejudice and the previous decision is binding. 
- Kumeravelu Chettiar v. Ramaswamt Ayyar (a3) 
relied on, [p. 967, col, 1.) 
ı The Sikh Gurdwaras Act’ is an enactment 
‘ofa special nature and 18 governed by its own 
procedure. The procedure under O. i, r. 8, Owu 
Procedure Gode, 18 not, therefore, applicable to a 
petition under s, 5, Sikh Gurdwaras Act, and notifi- 
cation.of a claim in the- Gazette as required by 
s. 3 and its publication at the head-quaiters of 
the District, eto, 18 sufficient. [p. 966, cols. 1 & 
2 


Where the claim of the Anjuman before the 
Tribunal was a representative one and it was 
decided that the Mubammadans in general had 
no rights left in the.<‘mosque, that finding 
must be held to be binding on all. In this as- 

. pect of the case, no question uf asseition of a claim 
on behalf of suy individual onthe ground of want 

” of knowledge, etc., wilbiuthe purview uts. 30 (at), 
Sikh Gurdwarus Act, arises. |p. ¥07, oul L] 


Held, per Din “Mohammad, J.)—That a person 
who takes,upon bumsell ihe responsibility of demu- 
--lishing the building ut a mosqus coulu nub escape 
his jability, ın aguit tor .njuuchio for 118 re cvn- 
struction, to restore if to wa vllgidal shaps Merely 
on the ground that it was physically impussiole to 
reconstruct 15 in the exaus shape, toru ai vondi- 
tion in which the ouiluing stuvd When it was demo- 
lished. Under O. XAL r. 32, gub-r i9), Uivil rruce- 
duie Uode, if the detendants lefused to obey the 
injunction issued, tue Cvnrt could dirvot even rhe 
- plaiuwias, or any other persun, to do the act regufr- 
ed ta be done 80 lar as prauwicable, at Lue cos. of 
the judgment-debtois, aud tne expenses® incuired 
therson could be recovered as if they wate included 
in the decree. |p. Yus, col 2.) e 
| (Per Dan Mohummau, J.)—On the hearing of a 
petition under 8 5, Sikh Gurdwaras Act, we Tri- 
_ bunal- has no power to make a deularation what the 
| Property ın suit belonged to a Sika Guidwara, and 
that all that it can do was to rejec? the Gaim as 
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put forward in the petition. Shiromant Gurdwara 
Parbandhak Committee, Amritsar v. Jagat Rom (107), 
relied on, [p. 999, col. 1.] 


‘The power conferred on the Tribunal under 6. 15 
Sikh Guidwaras Act, is similar to the one conferre 
upon the Oivil Oourta by O.I, r. 10 (2), Civil Pro- 
cedure Code, and does not absolve it from the neces- 


sity of following the procedure as laid downin O I, 
r 8. 997, coL 2, 


The language of s. 32, Sikh Gurdwaras Act, is 
unambiguous. It is intended to apply only to those 
suits which were pending atthe commencement of 
the Act or in which, though instituted after ‘its 
commencement, the claim could be made under ‘the 
sections mentioned therein within the time prescrib- 
ed. Ib ups not obviously cover such suits as are 
institute long after the time during which the 
petitions could be made has expired. Bishna v. 
Committee of Gurdwaras, Sudhal (110), dissented 
from, Committee of Management for Gurdwaras, 
Punja Sahib v. Fazal Khan (111), explained. [p. 
1000, col. 2; p. 1001, col. 1.] 

The right of a Muslim to use a mosque is an in- 
dividual right and can be exercised whenever he 
chooses so to do, so long as the mosque exists. A 
suit instituted by a beneficiary for the exerciee of 
his right of devotion in a’ mosque is -a -suit for 
the enforcement of an individual right and 16 not 
covered by the provisions of O. I, :r.-8, Civil ‘Pro- 
cedure Code. [p. 998, col. 2; p. 999, col. ] 

[Oase-law referred to,] 


=- F. OC. A. from the decree of the District 
Judge, Lahore, dated May 25, 1936. 


Dr. Mohammatl Alam, for all -Appellants 
except Nos. 1, 2,-6, 9,12 and 17. 


Mr. Barkat Ali, for all Appellants. 


Messrs. Ghulam Rasul Khan and Taj- 
WG for Appellants --Nos. 1, 6, 9; 12 
-and 17. i 


Mr. M. Aslam Khan, for Appellant No. 2. 


Mr. Coltman, for all Appellants (on 10th 
& lith January 1938.) 


Messrs. Badri Das, Charan Singh, 
Harnam Singh and Narindar Singh, for the 
- Respondents. l 


- Judgment of the Full Bench 


Young, C. J.—This is an dppeal from 
the Court of the learned District Judge of 
Lahore. The plaintiffs brought a suit ‘in 
the lower Court praying for a declaration 
that a certain parcel of land known in this 
case as Shahid Ganj was and is the site of 
a wakf mosque, dedicated to God; that the 

. mosque could not be used for any purpose 
which, according to Muhammadan Law, was 
oppcsed to the purposes of a mosque, and 
that plaintiffs Nos. 2 to 18, and also all 
other followers of Islam, had a right to 
use the mosque forthe purposes of worship 
without let or hindrance by any one. Oon- 
sequential relief was claimed in the form 
ofa méndatory-injunction ‘to the following 
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effect, that the defendants: (a) Should no 
use plaintiff No 1 (i. e the mosque itself) 
for any purpose which may be contrary to 
iss sanctity and use according to Muham- 
ofadan Law; (b) Should notin any way in- 
terfere in the plaintiffs Nos. 2 toA8's rights 
of worship relatinwy to the said mosque; and 
(e) Shculd reconstruct the portion of the 
mosque which was demolished by them on 
the night between July 7 and 8, 1930, 
in the same shape and form as it was 
before demclition. Im the alternative, the 
plaintiffs claimed damages for the demolition 
so that they might re-build it in its former 
shape. It is to benoted that the plaintiffs 
did not sue for possession. 

By their defence the defendants, that is 
‘the Shromani Gurdwara Parbandhak Gom- 
mittee and another, who are in possession 
of the site, denied that the building was a 
mosque, claimed that the suit was barred 
-by (a) the principle of-res judicata, (b) by 
the provisions of the Sikh Gurdwaras Act, 
(c) by decision of the Sikh Gurdwara 
Tribunal, dated January 20, 1930, and that 
the suit was nol within the time prescribed 
‘by the Limitation Act. The learned District 
Judge found that the building was in its 
origin wakf, that is originally dedicated 
for prayers in 1722, but that it had not 
been used as a mosque for prayers since 
1762. He decided that the claim was not 
within imitation, and was barred by the 
decision of tbe Sikh Gurdwaras Tribunal 
and the -provisions of the Sikh Gurdwaras 
‘Act, but not by the decisions of the Courts 
between 1850 and 1883, He held that the 
, defendants had acquired a title by adverse 
possession and that plaintiff No. 1, that is 
the mosque. itself, was a juristic person 
capable of suing through its next friend. 


The facis which are proved, and accepted’ 


bý the parties, are thatin the year 1722, 


the mosque was erected, dedicated-to God, 


and used as a mosque until the establish: 
ment of Sikh Rule in the year 1762; that 
from 
the suit the building had not been used af 
a mosque or place of worship; that twe 
actions had been brought by a descendan’ 
of tbe original mutwallt St the mosque ir 
1854 and 1855, but both these actions hat 
failed on the ground of limitation; that ir 
1925 the Sikh Gurdwaras Act was passe: 
and the question was litigated under tha 
Act as to whom this property belongedll 
the Anjuman Islamia of Lahore filed 
petition on behalf of the Muslims unde 
s. 5 of the Adt praying that the ‘mosqu 
should be excluded from the consolidate 


f 
Ta year 1762 till the institution of 


+ 
x 
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list, and an issue was framed as to what 
right, title or interest the Anjuman had in 
the property claimed: the tribunal decided 
that the Anjuman had no right, title er 
interest ig the property; that on the night 
of July 7935, the Sikhs, demolished the 
mosque. | 

From the date of their possession in 
1762 the Sikhs have used this building as 
their own. In one of the domes they kept 
the Guru Granth Sahib until about the 
year 183 when theedilapidation of the 
building made it dangerous for the Granth 
Sahib still to be kept there. The Sikhs 
have also for many years let the building 
on rent to tenants, and for the use of the 
tenants they placed a latrire «upon the 
roof. These facts have not been challenged 
herein appeal Mr. Badri Das on behalf 
of the respondents accepts the findings that 
the mosque as an institution is a juristic 
person, and ujso that the building was 
originally dedicated to sacred uses asa mos- 
que. it is not contested by the appellants 
that the building has not been used asa 
mosque, that is forthe purpose of prayers, 
since 1762. In fact the findings of fact by 
the lower Oourt throughout are oot con- 
tested here. There bas been continuous 
adverse possession by the Sikhs fcr no less 
than 173 years, and during that time there 
has been a complete denial to the Muslims 
of all their rights. The facts being as they 
are, it is obvious that no appellants ever 
were faced with a more difficult task than 
the appellants in this appeal. The fact 
that the plaintiffs did not sue for posses: 
sion shows that they recognized the diffi; 
culties of their position. The main point 
“argued in this Court concerns the Limita- 
tion Act and the finding of the Oourt 
below that the suit was not brought within 
time. It has been somewhat difficult to 
follow the arguments of learned Counsel 
appearing for the appellants, but the points 
appears to be these: (1) that Muhammadan 
Law governs wakfs, and that Muhammadan 
Law does not recognize any rule of limita- 
tion; (2) that a mosque as a juristic person, 
and because of its sanctity, has a perpetual 
existence and @innot be subject to adverse 
possession; (3) that property in a mosque 
vests in God and nothing divests God of 
His property except, perhaps, an Act of the 
Legislature; (4) that a mosque is not immov- 
able property and, therefore, Art. 144, 
Limitation Act, does not apply; (5) that if the 
Limitation Act is held to apply, a new. 
period of limitation commbnced to run from 
the date of the demdfition of the mosque. 
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on -the ground that when property is dedi- 
cated to sacred uses, there is a duty cast on 
an owner of such property, whether his 
title is acquired by adverse possession or in 
any other manner, to maintain the sacred 
character of the land or building Bo 
dedicated, and to maintain the sacred 
building. 
We have been referred to a mass of 
authority, little of which is of assistance in 
dealing with the points in issue. All these 
points can be dealt with together. In my 
opinion it is clear that if the Limitation 
Act applies to the suit, there 18 no force in 
any of them. Tne first point to be consi- 
dered isthe effect of the Punjab Laws Act 


(Act IV of 1872) upon the personal law of 


the Muslims. Section 5 of the Act is very 
muchin point. It is as follows :— 4 
' 45 In questions regarding succession, special 

operty of femajes, betrothal, marriage, divorce, 
Rewer. adoption, guardianahip, minority, bastardy, 


ily. relations, wills; legacies, gifts, partitions, 
aoe religions usage or institution, the rale of 
decision shall be: 


(a) any custom applicable to the parties con- 
cerned, which is not contrary to justice,equity, or 
good conscience, and has not been by this or any 
other enactment altered or abolished, and has 
not bean deolared to be void by any competent 

i ` e 

au the Muhammadan Law in cases where the 
parties are Muhammadans, and the Hindu Law, in 
cases where the parties are Hindus, except im so far 
as such law hag been altered or abolished by legisla- 
tive enactment, or is opposed to the provisions of 
this Act; or has bean modified by any such custom 
as is above referred to." 

It 18 clear, therefore, from this Act that 
Muhammadan Law does not necessarily 
govern cases in which even Mubhammadans 
only are interested. This Act allows for 
modification of Muhammadan Law by legis- 
lative enactment and makes it clear that 
Muhammadan Law only applies in cases 
where the parties are Muhammadans and 
there has been no legislative interference 
with the personal law. The next point to 
consider is the Limitation Act, 1908 (Act IX 
of 1908). Section 3 is as folləws: 
| 48 Subject to the provisions contained in as. 4 to 
95 (inclusive), every suit instituted, appeal pre- 
ferred, and application made after the, period of 
limitation prescribed therefor by” Sch, I shall be 
dismissed, although limitation has not been set up 
as a defence.” i a 
This section applies to every suit rastl- 
tuted. Ib provides no exception for sui 
concerning wakfs, religious institutions, or 
land and buildings dedicated to sacred uses. 
Article 144, Limitation Act, provides aperiod 
of 12 years within which an action for Bos- 
gezsion of immovable property must be 
brought, the time to ran from the date when 
the possession of the defendent beeame 
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adverse. Articles 134-A, 134-B and 134-0, 
which prescribe the period of limitation in 
actions concerning Hindu, Muhammadan or 
Buddhist religious or charitable endow- 
ments show conclusively that the contention 
of the appellants that wak/s—~or property 
dedicated to God—are outside the law of 
limitation is not maintainable. That the 
Act is concerned with the personal law of 
Muhammadans is shown by reference to 
Arts. 103, 104 and 125. The Limitation Act 
therefore beyond any argument, applies to 
this suit, Bnd the original Muhammadan Law 
has been accordingly modified by legislative 
enactment. It is not possible therefore for 
it to be argued now that Mahammadan Law 
simpliciter can be applied by the Courts 
of British India. While dealing with the 
Limitation Act, it is important fo note s. 28 
which reads as follows: 


“At the determination of the period hereby limit- 


ed to any person for instituting 8 suit for posses- 


sion of any property, his right to such proparty 
shall be extinguished.” 


It has been frequently held, and now 
cannot be disputed, that the operation of 
s. 28 perfects 8 title to the property in 
favour of the person in adverse possessicn 


after the pericd prescribed for recovery oi. 


possession has run. 12 years’ continuous 
possession by a wrong-doer not only bars 
‘the remedy and extinguishes the title of the 
rightful owner of land, but confers a good 
tile upon the wrongdoer: see Gossain 
Dass Chunder v. Issur Chunder Nath (1) 
and Jagram Bibi v. Ganeshi (2). 

It was conceded by Oounsel for the appel- 
lants that there is no direct authority in 
favour of his proposition that a suit con- 
cerning wakf property was not subject 
to the Limitation Act. Having regard to 
the quolations herein from the Act itself it 
is quite clear that there could be nosuch 
authority. The cases to which we have been 
referred, which were alleged by ° Counsel 
indirectly to apply to this point, were cases 
in which only Muslims were involved, or 
the Limitation Act did not apply, or adverse 
possessicn had not been established. Kut- 
tayan v. Mammanna Ravuthan (3) wus 
strongly relied upon by the appellants. 
All that that case decided, however, was 
that, according to Muhammadan Law, 
when a wakf was created, all proprietary 
rights of men were extinguished in the 
property so dedicated. No question of 
adverse possession or limitation arose. This 
proposition of law, however, clearly applies 

1) 3 O 224. 


(3) 3 A 435; Æ W N 1881, 9; 5 Ind. Jur. 652, 
(8) 35 M 681; 18 Ind. Oas. 1965, 
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only as between Muslims themselves, and” 
then only when no statutory modification 
of Muhammadan Law exists. We have not 
begn referred to any authority forethe pro- 
position that as between Muslimg@and non- 
Muslims dedicatedyproperty was inalienable 
or not subject to adverse possession. We 
have also been referred by Oounsel for the 
appellants to cases both civil and criminal 
ecncerning grave-yards. In none of these, 
however, was the question of limitation or 
adverse possession raised or decided. The 
Muhemmadan Law relating to wakfs was 
laid down, namely, that once land was 
dedicated to the purpose of a grave- yard it 
was inalienable. I deal later with the 
offence under e. 297, Indian Penal Code; it 
can have no bearing upon the civil aspect 
of this question. The principal authority 
on civil law relied upon by the appellants 
is thatin Ballabh Das v. Nur Muhammad 
(4). This wasa decision of their Lordships 
This case, however, 
by no means covers the proposition argued. 
by the appellants. In this case in the year 
1928, Ballabh Das, according to the findings 
in the lower Courts, obtained by deed a 
transfer of the land in suit from one Musam- 
mat Musaheb Khanam, who was the descen- 
dant of the original manager of the gabris- 
tan or grave-yard. | heir Lordships held that 
the land was a grave-yard and that the 
ancestor „of the vendor was not the owner 
of the land but only the manager; that the 
land was a cemetery in tne ordinary 
Muhammadan sense and wae no longer the 
subject of private ownership. If followed 
that the vendor had no title 10 the land 
and that, therefore, Ballabh Das could not 
get a better title than his vendor had. It 
is to be noted in this case that the question 
of adverse possession did not arise, the land 
was alienated in 1928 and the suit brought 
well within time. This case is, therefore, 
no authority for the proposition that land 
dedicated to sacred uses is not alienable 
to strangers, or that adverse possession 
would not confer a good title upon a vendee 
who wasin possession of the land for 
12 years even after wrongfgl alienation to 
him bythe manager. It would appear to 
be obvious that anything which admits of 
possession also admits of adverse pc ssession. 
A mosque can clearly be “possessed”. On 
the otber hand the cases reported in Wahid 
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e ‘Alt v. Mahboob Ali Khan (5) and Ramzan 
v. Muhammad Ahmad Khan (6) are authori- 
ties showing that suits concerning Muslim 
gtave-yards are subject to limitationeand 
adversq possession. ° 

It is ‘conceded by the respondents that 
a mosqae asan institition (but notas a 
building consisting of stones, bricks and 
mortar) is a juristic person. According to 
Muhammadan Law its sacred character is 
perpetual. Counsel for plaintiff No.1 that 
is the Mosque, could not refer us to any 
authority of the Indian Courts or of the 
Privy Council for his proposition that pro- 
perty dedicated to sacred uses retains its 
sacred character under all circumstances 
and for alltime. He relied upon two deci- 
sions of the Oourts in England reported 
In Wright v. Ingle (7) and „Reg v. Sir Tra- 
vers Twiss (8). Those cases decided that 
if land was dedicated to sacred uses, only 
an Act of Parliament could divest such 
land of its sacred character. In fact the 
position in England—~as indicated by these 
authorities—would appear to be much the 
game- asthe position under Muhammadan 
Law where that law has not been modified 
by statute. In these cases no question of 
limitation or adverse possession arose, and 
they do not decide that the sacred character 
of such property in England would prevent 
the title passing by adverse possession to 
& third party. In any event they recognize 
that an Act of Parliament may alter the 
character of such land. The Limitation 
Act in India is equivalent to an Act of 
Parliament, and it clearly deals with pro- 
perty dedicated to God. $ 

It was impossible to follow or understand 
the argument that a mosque asa “juristic 
person’ had a perpetual existence and was 
not “property”, and, therefcre, could not be 
subject to adverse possession. It appeared 
to be based on the false analogy of the 
position in lawof a Hindu deity. It is 
true that “God” as a deity has perpetual 
existence and cannot be subject to posses» 
sion of any kind and there are many autho- 
ritles to this effect; indeed no authorities 
are needed for such an obvious proposition. 
On the other hand there are authorities to 
the effect that the wood or stoneidol of a 


2 AT R 1935 Oudh 445; 156 Ind. Oas 99; 19350 
hi 815; 11 Luck, 397;7 RO 654 1985 OLR 


(6) AIR 1936 Oudh 207; 165 Ind. Cas. 104: 193 
oe A eas i E 583; SROI TO 
) 7255 LIMO 17; 
51; 54 WR a 50 J P ih Pee 
( | B 470; LJOB 228:1 8 
908; 20 L T 533; 17 W R 765. 3 ene 
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subject to adverse possession : see Gour's 
Hindu Code, s. 199, Para. 2072,.Subbaraya 
v. Chellappa (9), and Dasami Sahu V. 
Param Shameshwar (10). In any event 
there is no analogy between a Hindu or— 
any other—deity and a mosque. A mosque 
is the house of God but is not the deity. A 


‘mosque as a building is also clearly ‘“pro- 


perty” in every sense of the word even if 
it bethe “property of God.” There is a 
clear distiction between a mosque as an 
institution, or as a juristic person which 
can own property, and a mosque as a build- 
ing; the mosque as a building may be 
owned by the institution (juristic person) or 
by anyone else who may acquire adverse 
possession over it. A mosque as a building 
has every. attribute of “property; it is, for 
example subject to trespass, and it has 
been held that a mosque is “immovable 
property” and that the juristic person— 
that is the institution—as owner of such 
immovable property has a right of pre- 
emption unders. 13, Puojab Pre-emption 
Act, 1905. An eminent Muslim Judge (Shah 
Din, J.) was a party to this view in Jindu 
Ram v. Hussain (11), and see also Shankar 
Das v. Said Ahmad (12). It was also argued 
that the mosque as a juristic person was 
divorced from the mosque building, and as 
a juristic person could not ve subject to 
the Limitation Act whatever might happen 
to the mosque or to the Muslim worshippers. 
I connot understand this argument A 
“Suristic person” cannot exist apart from 
property or right. All property in the 
mosque and all rights having been lost to 
the Muslims and to the juris‘ic person by 
12 years’ adverse possession, the juristic 
person—a legal fiction—ceases also to exist. 
It owns nothing and represents nothing. 
Another argument of a similar character 
which has been addressed to us is as follows: 
That if the Limitation Act does apply, and 
by virtue of s. 28 of that Act atitleto the 
land in suit is acquired by the respondents, 
the mosque being sacred in character, it is 
the duty of the present proprietors not only 
to maintain that sacred character but the 
building itself; in fact that there is some 
form of onerous covenant running with guch 
land which cannot be got rid of, and ap- 
parenlty that no matter if the owner cf tie 
land be atheist or infidel of any kind, ims 


(9) 4 M 315. e 

(10) 51 A 621; 116 Ind. Oas. 433;A IR 1929 all 
315; (1929) A L J 473; Ind Rul. (1929) Alled6) 

a) 59 P R 1914; 21 Ind, Cas, 100; AIR 19114 Lah. 
444; 147 P LR 1914. 

(12) 153 P R 1884. 
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duty is paramount and must be carried 
oute This argument is based upon the case 
in Ballabh Das v. Nur Mohammad (4), al- 
ready referred to and in particular upon 
the use of the words “extra commercium™ 
by their Lordships in that judgment, and 
perhaps also aron 8, 297, Indian Penal Code. 
Tt is said that such land is not governed by 
any human law andthatthe sacred charac- 
ter must, therefore, be maintained. As I 
have pointed out ‘above, the decision of 
their Lordships in Ballabh Das v. Nur 
Muhammad (4), cannot possibly be used as 
an authority for this purpose. Dedicated 
‘property ia “extra commercium” as regards 
Muslims themselves but not as regards 
Muslims and third parties, or if there is 
statptory modification of Muhammadan Law. 
Indeed if there was anything in “this point 
at all the appellants would not, have had to 
go oto the length of contending that the 

Imitation Act did not apply tothis suit. 

The criminal liability cast upon persons 
under s. 297, Indian Penal Code, for deliber- 
ately destroying sacred edifices with the 
intention of offending religious sertiment 
cannot have any bearing upon the pcint 
under consideration. There may be com- 
plete ownership of property by adverse pos- 
session or otherwise, but for good cause tha 
Legislature may enact tbat the owner in the 
interest of the public cannot do what he 
likes with his own. A cow may be owned 
and similarly it is an offence to slaughter 
a cow publicly ; but it cannot, therefore; 
be said that there is, by reason of this salu- 
tary provision a duty cast upon a Muslim 
owner of a cow to maintain its sacred 
character and, therefore, to keep it alive 
and not have it slaughtered ab all. We 
have nothing todoin this’ appeal with the 


demolition of the mosque in relation to 


any possible liability under the Indian 
Penal Code. We have not been referred 
toany authority for this propositiof, and 
I would be very slow, without authority, 
to lay down that a building once dedicated 
to God retains its sscred character for all 
time end under all circumstances, or that 
it was the duty of any owner of such pro- 
perty to maintain the original sacred 
character of the building. This proposition, 
if aĉ¢cepted, must apply to all forms of 
property dedicated to God. It would apply 
equally toa Hindu temple. We wonld then 
get the curious and dangerous position 
that where Muslims have taken possession 
of Hinda temples dedicated to God, demo- 
lished them; and erected mosques on the 
sacred sites, ib would be the duty of the 
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Muslims to maintain the sacred character , 
of the land as understood by the Hindus. 
If this contention were correct, tke posi- 


tiom if such a mosque eventually came 
intoethe possession of a third pligious 
t three 


community, appareatly might be t 
forms of rites mighNhave to be performed 
in the same building at the same time. 
One thing is clear that if the general pro- 
position was established— greatly to the 
detriment of the maintenance of law and 
order—that there could. be no adverse pos- 
seasion of land dedicated to God and the 
Limitation Act did not apply, there is no 
mosque in this country built on the site of 
a Hindu temple which could not now be 
recovered by the Hindus. There have been 
many decisions of their Lordships of the 
Privy Council which make it clear thatthe 
doctrine of adverse possession does apply 
to property dedicated to God: see Huran 
Bibi v. Hinghan Bibi (13), Dattagirt v. 
Dattatraya (14), Saguon v. Kaji Hussein (15), 
Nilmony Singh V. Jagabandhu. (16), Damo- 
dar Das v. Lakhan Das (17), Dasami Sahu 
v. Param Shameshwar (10), Chidambara- 
natha Thambiran v. Nallasiva Mudaltar 
(18) and Gnanasambanda Pandara San- 
nacht v. Velu Pandaram (19). The law 
as laid down by these authorities cannot 
now be disputed. There can be no distinc- 
tion in law, in my opinion, between 
different forms of land dedicated to God; 
for instance, there is no distinction between 
a mosque and its site dedicated to God and 
land dedicated to Gcd for the use of that 
mosque. Thesame would apply to Hindu 
temples and the land dedicated thereto. 
On the last point that, assuming the 
Limitation Act applied, a new period of 
limitation commenced to run from the date 
of the demolition of the mosque, it was 
argued that although al] rights may have 
been lost to the Muslims and to the mosque 
—asa building—by virtue of the Limita- 
tion Act, there was a right remaining in 
the mosqué- as a juristic person—to be 
maintained in its original firm and that 
therefofe on its demolition a right of action 
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e arcse. This argument was difficult to 
understand but it appears to have been 
based upon the argument already consi- 
dered that it was the duty of any owner to 
maintam the sacred character of a buikling 
in his pcbsession and, infaddition, that there 
was a duty to maintaitf the building itself, 
We have not been referred to any autho- 
rity on this point and indeed it appears to 
me that it is without any force whatever: 
When the Sikhs took possession of the 
mosque in 1762, limitation clearly began to 
run, and all rights being lost to the mosque 
and its worshippers at the expiry of the 
prescribed period of 12 years, no new act 


by those in possession could give afresh ` 


cause of action. It was argued that the 
demolition of the mosque amounted to 
desecration and that this was a new act of 
desecration giving rise to a cause of action. 
From the history, however, of this building 
it is clear that from the Muslim point of 
view, there was complete desecration of 
the mosque many years ago and the demo- 
lition of the building was no more desecra- 
tion than the original acts. In addition 
the injury to the Muslims was complete 
whrri they were dispossessed, and there 
cannot be after the expiry of the limitation 
period—all rights being lost—any further 
right accruing tothe mosque itself, as a 
building or as a juristic person, or ta the 
Muslims. 

The final argument which shows that 
there is nothing in the contentions of the 
appellants is that if they thought they 
were right that the Limitation Act did not 
apply, and that adverse pcssession coyld 
not be obtained by the respondents, there 
was nothing to prevent them frem suing 
for possession. They have not done sd and: 
the reason is obvious; they knew- the 
Limitation Act did apply and that there 
fore they could not get possession. They 
have (ried therefore by the exercise of con: 
siderable ingenuity to attain their end by 
this suit for a declaration and injunction. 

To sum up therefore: The persogal law 
of the Muhammadans has been modified 
by the Punjab Laws Act and the Limitation 
Act. Muhammadan Law regarding wale; 
and the lack of any rule of limitation 
within that law, cannot apply to this suit. 


The Limitation Act and Art. 144 ofthe Act | 


apply. A mosque is immovable property: 


Every suit is subject to the Limitation Act, ` 
and tbe Act applies without distinction | 


to suits’ concerning bath sacred and secular 
property; nor doesit make any difference 


if the plaintiffs in su&h suits are divine or 
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human. lt, therefore, follows that the Mug-. 
lims and the mosque at the end of 12 years’ 
adverse possession by the Sikhs lost all 
rights inthe land and building, including. 
the right of worship The Sikhs on the 
other hand by virtue of s 28, Limitation. 
Act, obtained a good title to the land and 
building thereon and have full rights there- 
in as owners. The building under the cir- 
cumstances cannot be held to have main- 
tained its sacred character as a mosque, nor 
is there any duty cast upon the present 
proprietors to maintain its original s.cred. 
character or to maintain it as a building. 
Property dedicuted to God can be alienated 
if adverse possession of the property ig 
obtained and kept for 12 years. Finally, 
there was no subsisting right in the plaint- 
ifs at the date of suit and, therefore, no. 
action lay. On these grounds, therefore, this- 
appeal must be dismissed with costs and it 
is unnecessary for me to discuss-the other, 
points raised. I have had the advantage, 
of reading the judgment. of my learned 
brother Bhide upon the other points. I agree 
with hifn on all his conclusions and have 
nothing to add. 

Bhide, J.—In the vicinity of a well-known 
Sikh Shrine called the’'Gurdwara Shahid 
Ganj Bhai Taru Singh’ situated in Lahore 
Oity, there used to be a mosque which ac 
cording to the deed of dedication relied upon 
by the plaintiffs in this case (vide Ex. P. 14. 
1) was built by one Qurban Ali and wag 
made over by his scn Falak Beg to one 
Sheikh Din Mohammad asa mutwali or 
custodian in the yeer 1134 of the Hijri era, 
coriesponding to 1722 A.D. According to 
the defendants the mosque or the adjacent 
sile was subsequently the scene of massacre 
of thousands of Sikhs who fell victims to 
the religious persecution of the then Muslim 
Governors of Lahore. About the year 1760. 
whefi the Sikhs came into power, they took 
pessession of the mosque andthe adjacent 
site,and ona portion thereof erected the 
shrine known as Gurdwara Shahid Gunj 
Bhai Taru_Singh referred to above, in 
memory of Bhai Taru Singh, one of the prin- 
cipal martyrs. Since then the mosque ad- 
mittedly remained in possession of the Sikhs. 
There is evidence on the record showing 
that the Sikh Holy Granth was kept in it 
and it was used as a place of wership for 
some years, but subsequently it seems to 
have been turned to secular uses and let out 
fcr residential purposes from time to time, 
Shortly after the advent of Britis? Rule, 
Nur Ahmad, a descendant of Sheikh Din 
Mohammad, the first mutwali ôf the mosque; 
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made strenuous efforts to recover possession 
of the mosque and some land which was 
attached to it. He filed several petitions for 
the purpose, and also a civil suit which was 
fought out up to the Oourt of the Judicial 
Commissioner ; but his claim was dismissed 
as it was found thatthe Sikh Mahants in 
charge of the neighbouring Gurdwara had 
held adverse possession of the property for 
over 20 years. In 1883, one Pirshah sent a 
Petition tothe Lieutenant Governor of the 
Punjab cn behalf of the Muhammadans for 
restitution*of the mosque. An enquiry was 
again made through Sayyad Alam Shah, 
Extra Assistant Commissioner, but after 
considering his report, the Lieutenant- 
Governor refused to interfere. 

Nd further attempt to recover the mosque 
“was apparently made till the year 1925, 
when on the Gurdwara Shahid Guaj Bhai 
Taru Singh having been notifidd as a ‘Sikh 
Gurdwara’ under the Sikh Gurdwaras Act, 
and the adjacent property including the 
building of the mosque having been claimed 
to belong to the Gurdwara, a Muslim Asso- 
ciation of Lahore, known as the Anjuman-i- 
Islamia, Puujab, claimed the mosque on 
behalf of the Myhammadan community 
under s. 5 of that Act. This petition was, 
however, dismissed by the Sikh Gurdwaras 
Tribunal on January 20, 1930, and no appeal 
was preferred from that decision. 

There was litigation between the then 
Mahants of the ‘Gurdwara Shahid Gunj 
Bhai Taru Singh’ and the present defendants 
under the Sikh Gurdwaras Act, in which the 
latier were successful and as a result, the 
Gurdwara and the appertaining properties 
including the mosque passed under the 
control of the defendants. On the night of 
July 7 and 8, 1935, the Sikhs, whose title 
had been upheld by the Oourts more 
than once, proceeded to demolish the bnild- 
ing of the mosque which had become old. 
This, however, offended the feelings of the 
Muhammadan community and led to serious 
communal disturbances followed by a public 
agitation for the recovery of the site of the 
mosque, which éventually resulted in the 
institution of the present suit on October 
30, 1935. Plaintiff No. 1 in this case is 
- theemosque itself, suing in its juristic capa- 
city, while the other plaintiffs (Nos. 2 to 18) 
are Muhdmmadans, including some minors 
and pardanashin ladies, claiming to havea 
right t® pray in the mosque. The latter 
set of, plaintifis sued in a representative 
capacity on behalf of the Muhammadan 
community and the procedure laid down in 
O. I, r. 8, Civil Procedure Code, was com- 
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plied with for the purpose. The plaintiffa , 
did not sue for possession but dating their 
cause of action from the demolition of the 
moue on the night of July 7 and 
8, 1935 prayed for the following sy ah 

(a) & declaration the effect th@t plain- 
tiff No. 1 (i. ce. the®sile of the mosque) is 
the site of a wakf mosque dedicated to 
God and that it cannot be used for any 
purpose, which according to Muhammadan 
Law, be against the purposes of a mosque 
and that the plaintiffa'Nos. 2 to 18 and 
all other followers of Islam have a right 
to use the said mosque for purposes of 
worship without let or hindrance by any 
one, and 

‘b) consequential relief in the shape of 
the following injunctions: (4) that defen- 
dants should not use plaintiff No. 1 for any 
purpose which may be contrary to its 
sanctity and use according to Muhammadan 
Law; (t#) that defendants should not,in any 
way, interfere with the rights of plaintiffs 
Nos. 2 to 18 to worship in the said mosque, 
and (iii) that the defendants should be 
that portion of 
plaintiff No. 1, i.e. the mosque, which they 
demolished or caused to be demolished on 
the night of July 7 and 8, 1935, 
in the same shape and form as before or 
in the alternative that they should be 
ordered to pay such amount to the plaintiffs 
as may be heldto be suffivient for such 
reconstruction. 

The defendants resisted the suit on various 
grounds, including limitation and res 
judicata. The issues framed in the case 
were as follows: 

“I. Is plaintif No. 1, 8 juristic person, capable of 
suing through Maulana Muhammad Ahmad as next 
friend ? O. P. ; 

8 Doega suit for declaration lie, when plaintiffs 
Nos. 2 to 18 are not in possession of the subject-matter 
of thesuit ? O. P. 

3 Is the suit barred: (a) by decision of the 
Sikh Gurdwaras Tribunal, dated January 20, 1930, 
(b) by provisions of the Gurdwaras Act, (e) by 
previous decisions between 1850 and 1883? O. D. 

4, Was the notification under the Gurdwaras Act 
a aha fraud and deceit? Lf so, what is the effect ? 


5, Isthe subject-matter ofthe suit wakf, that is a 
mosque, dedicated for prayer ? O. Pig : 

6. (a) Was the subject-matter of the suit used 
as a mosque by Muslims for prayers. prior to July 
1935? O P (b) Ifthe dedication is proved, but the 
subject-matter of the suit was not actually used 
ae prayers upto 1935, what is the effect on the suit ? 


7. Is the suit within time ? O. P. 

8. Have the defendants acquired a title to the 
property iu dispute by aiverse possession or other- 
wise ? O. D. e ; 

9. Are the plaintifs entitled to: (1) right of wor 
ship at the subject-matter of the suit ; and (2) manda 
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tory injunction for re-construction of the buildings on 
the site in euit? O. P.” 

The learned District Judge in dismjssing 
the suit summarised his findings gn the 
above¥ssues as followy 

“1, e ‘Masjid Shahi 


anj' is a juristic person 
capable of suing through Mulana Muhammad Abmad 
as next friend. 


2. A suit for a declaration does lie: but 

3. The suit is barred: fa) by decision of the 
Sixh Gurdwaras Tribunal, dated January 20, 
1930; (b) by the provisions of the Gurdwaras Act 
eee not by (c) the decision between 1850 to, 
l 


4, The notification under the Gurdwaras Act was 
not secured by fraud and deceit 

5 The subject-matter of the suit was in its origin 
wakf, thuat is, a mosque originally dedicated for pray- 
ers in 1772; but e 

6. It has not been used asa Muslim place of 
worship, since possession and control passed to the 
Sikhs, about 1762. : 

7. The plaintiffs suit is not within limitation. 

8. The defendants have acquired from the mahante 
in possession from about 1762 to 1934 a title by adverse 
possession 

9. The plaintiffs are not entitled to the reliefs 
claimed.” 


From the above decision the present 
appeal has been preferred. The defendants 
had disputed in the Court below that the 
demolished building was ever used as a 
mosque (vide Issue No. 5), but their learned 
Counsel did not challenge before us the 
findings of the learned District Judge on 
the point, viz., that the building was con- 
structed by one Qarban Ali and was dedi- 
cated asa mosque in 1722 A:D. and that 
one Sheikh Din Mnhammad was appointed 
as its first custodian or mutwali, as shown 
by the deed of dedication Ex. P 14/1. The 
learned Counsel for the defendants also did 
not dispute the finding on Issue No. 1 that 
plaintiff No. 1—the mosque —could sue as a 
‘juristic person’. The plaintiffs had at- 
tempted to prove in the Court below that 
in spite of the long possession of the Sikhs, 
Mubammadans had occasionally exercised 
their right to pray in the mosque (vide 
Issue No. 6) but the evidence on the point 
was meagre and wholly unconvincing and 
the point was not pressed by their learned 
Counsel before us. The decision of the 
appeal must, therefore, proceed upon these 
findings, viz® that the building in question 
was originally constructed and dedicated 
for being used asa mosque about the year 
1722 A. D., that the Sikhs had been in 
possession of it for over 150 years and that 
the Muhammadans had not exercised their 
right of saying prayers in the mosque 
during this long peripd. 

On the above findirtgs, the first and fore- 
most difficulty in’th® way of the appellants 
is that of limitation, and consequently, the 
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main arguments addressed to us centred 
round Issues Nos. 7 and 8 which relate to 
this question. The position taken up by 
the learned Counsel for the appellants at 
the outset was that according to Muham-: 
madan Law, property dedicated as wakf 
vests in the Almighty, is ‘extra commer- 
cum’ and retains its character as wakf 
for all time. It was contended that in 
view of these characteristics, wakf pro- 
perty is not subject tothe Law of limita- 
tion. On behalf of the defendants, tke fact 
that according to Muhammadan Law, pure 
and simple, wakf property has the above 
characteristics was not disputed; but it was 
contended that the law governing the deci- 
sion of the point is not pure Muhammadan 
Law buf that law as modified by statute 
and that suits relating to wakf property 
are subjeet to the operation of the law of 
limitation like any other suit. 

An examination of the above question 
raises the following points for considera. 
tion: (1) To what extent is Muhammadan 
Law ¢pplicable to the decision of the point? 
(2) If the lawof limitation is applicable, 
what is the section or article of the Limi- 
tation Act which applies to this case? (3) 
Ig the suit within time according to the 
law applicable ? 

As regards the first point, the law is to 
be found in s.5, Punjab Laws Act, which 
lays down that in questions regarding 
suceession and certain matters including 
any religious usage or institution, the :ule 
of decision shall be any custom applicable 
to the parties, if one is proved, and other- 
wise the Muhammadan Law in cases where 
the parties are Muhammadans, and the 
Hindu Law in cases where the parties are 
Hindus, except in so far as such law has 
been altered or abolished by legislative 
enfictment or is oppcesed tothe provisions 
of thé Act or has been moditied by any 
custom. It will thus appear that even when 
both the parties to the suit are VWuhammadans 
(in the present case the defendants are not 
governed by Muhammadan Law), the 


Muhammadan Law applies only in so far 


as ithas not been altered or abolished by 
legislative enactment. Now the Myham- 
madan Law does not admittedly place any 
time limit on the enforcement of claims. 
But the Limitation Act applies to all suits 
without any reservation in favoug of claims 
based on Muhammadan Law. In fact the 
Limitation Act specifically provides for 
limitation in respect of certain claims which 
are purely governed by Muhammadan Law 
(see e.g., Arts. 103, 104, 125, ete., of Seh, II 
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Limitation Act). There are also special 
provisions which prescribe periods of limi- 
tation in connection with Muhammadan 
religious endowments along with Hindu and 
Buddhistic endowments (see Art, 134-A,134- 
B of Sch. IL, Limitation Act). It canvot, 
therefore, be disputed that the Muhammadan 
Law has been altered by the law of limi- 
tation and even wakf property is not outside 
its scope. The Limitation Act is a ccm- 
prehensive enactment laying down specific 
periods of limitation for different kinds of 
suits and when no specific section or article 
is applicable, the residuary Art. 120 will 
ordinarily apply. Section 10, Limitation 
Act, lays down that limitation shall not 
apply in the case of certain suits against 
trustees, etc. relating to religious endow- 
ments; but if is not disputed that the 
present suit does not fall within the scope 
of that section. In support of the conten- 
tion that the present case should be decided 
according to the principles of Muhammadan 
Law, pure and simple, reliance was placed 
on behalf of the appellants on Bikant Mia v. 
Suk Lal Poddar (20) at p. 1314. That'’was a 
case decided by a Full Bench of the Cal- 
cutta High Court in.1892and all that was 
laid down therein was that questions relat- 
ing to the validity of dispositions made by 
Muhammadans should be determined accord- 
ing tothe Muhammadan Law and that this 
had been the uniform practice of that 
Court from the year 1798 onwards. No 
question of limitation was involved and 
that ruling is certuinly no authority for 
the proposition that suits relating to wakf 
property are not subject tothe law of limi- 
tation. Besides in the Punjab we have a 
positive enactment of the Legislature lay- 
ing down the extent to which the Hindu 
or Muhammadan Law is applicable in this 
province and s. 5 of that Act lays down, 
as stated above, that even when the par- 
ties are Muhammadans, that law will ‘apply 
only so far as itis not ultered by statute. 
Section 3, Limitation Act, lays down that: 

Subject to the provisions contained in ss. 4 to 
25 (inclusive', every sujt instituted, appeal preferred 
and application made after the ' period of limita- 
tion prescribed therefor by Boh. I shall be dis- 


missed, although limitation has not been set up as a 
defangs.” 


There being no provision in the Limita- 
tion Act, exempting suits relating to wakf 
properties from its operation, the present 
suit mustebe held to be subject to the rules 
of limitation prescribed in the Limitation 
Act. ‘Fie learned Counsel for the appel- 


(20) 2001.6(F B 
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lants admitted his inability to cite any 


direct authority laying down that a suit of’ 


the present description relating to what 
was ence wakf property is not governed 
by thè Limitation Agt. He referred’to a 
number of authoritife in support f£ his 
contention that, accor@iug to Muhammadan- 
Law wakf property is ‘extra commercium’ 
and retains its character as sich permanent- 
ly; viz. Ballabh Das v. Nur Mohammad (4), 
Court of Wardstv. Ilahi Baksh (21), Jewun 
Doss Sahoo v. Shah Kwbeerooddeen (22), 
Salig Ram v. Amjad Khan (23) Ram Raov. 
Rustum Khan (24), Abdul Ghafoor v. Rahmat, 
Ali (25), Kuttayan.v. Mammanna Ravuthan 
(3) and Shah Mahomed Naim Ata v. 
Mahomed Shamshiud-din, 100 Ind. Oas. 241 
(26). Bul none of these rulings really ap- 
pears to have any bearing on the question of 
limitation before us: In Ballabh Das v. Nur 
Mohammad (4) a decision by their Lord- 
ships of the Privy Oouncil on which great 
reliance was placed, a piece of land, which 
was a portion of a grave-yard was sold by. 
one Musammat Musabib Khanam to the 
defendant Ballabhadass, professing to have 
derived her title to it from her grandfather 
Kale Khan. The Muhammadans of Lucknow 
sued to establish that the land was a part 
of a grave yard, and as such, inalienable. 
The main point for decision in the casa was 
whether the land in dispute wasa portion 
of a grave yard or the private property of 
Kale Khan and the chief evidence on the 
point was that of the khasra or the 
‘revenue record’ of 1868. In this khasra 
the land was described ad a ‘grave-yard’ 
(qabgrastan) and this entry raised a pre- 
sumption in favour of the plaintiffa. Kale 
Khan was shown in the  khasra as the 
owner of the land, but he had been also 
described as a ‘Sunni Faqir’ and his occu- 
pation given as ‘service’ and their Lord- 
ships, after taking into consideration all 
the entries in the khasra and the other 
relevant facts, came to the conclusion that 
Kale Khan was merely a manager or 
custodian and not the real owner. On the 
basis of this finding it was held that the 
land was inalienable and the plaintiff's suit 

(21) 27 PR ere 17 Ind. Cas, 144: 40 C 297; 40 I 
A 18; 1 PWR 1913; 11 AL J 365; 13M L T 318; 
(1913) MWN 270; IIOL J 380; 83 P L R 1913; 15 


Bom L R 436; 25 M LJ61(@ O). 
ODIMI A 390; 6 W R 3; 1 Suther. 100; 1 Sar. 206 
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(3) AW N 1908, 159; 3A L J 546. 

(21) 26 B 198; 3 Bom. LR7 

(25) A IR 1930 Oudh 245: i33 Tnd. Oas. 328; 7 O W 
N 382; Ind, Rul. (1930) Op Ondh 102. 

(26) 100 Ind. Cas a AI R 1937 Oudh 113; 2 
Luck. 109; 4O WN116 
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was decreed. The land had been sold only 
in 1928, shortly before: the suit and no 
ea of title by adverse possession of 
the alienee arose in the care. Kale Khan, 
having been found to, be only a manager, 
could wot. of course,} claim any adverse 
possession. 

It will thus appear that the decision of 
their Lordships in the above case lends no 
support whatever to the view that wakf 
property being ‘extra commercium’ could 
not be adversely, possessed. When it is 
Baid ihat ‘wakf property’ is ‘extra com- 
mercium’ according to Muhammadan Law, 
all that is meant is-that, such property 
cannot be dealt with or alienated like ordi- 
nary property according to jhat law—the 
reason apparently being that according to 
that law human ownership in such prope 
erty ceases and it vests fn the Almighty. 
This feature cf wakf or dedicated prop- 
erty is not peculiar to Muhammadan Law 
and the position as regards dedicated prop- 
erty is practically the same under Hindu 
Law, as will be shown hereafter. But this 
does not mean that no one can acquire & 
valid title to dedicated property by adverse 
possessich over twelve years. The title of 
a person claiming such adverse possession 
over dedicated property rests not: on 
Muhammadan or Hindu Law but on the 
law of limitation and prescription as it 
prerai in British India and if personal law 

as been modified-by the statute of limi- 
tation (as shown above), the Courts in 
British India have no option but to* give 
effect to that statute. The other rulings 
cited on behalf ‘of the appellants on this 


question are also of no assistance to the ap-. 


pellants but may be noticed briefly. 
Court of Wards v. Ilahi Bakhsh (21), was 


, a Privy Council ruling similar in some 


respec.s to Ballabh Das v. Nur Mohammad 
(4). In that case also the entry in the 
revenue records to the effect that the land 
in suit was a gabarastan ‘grave-yard) was 
-held to be sufficient to show that it was so 
and one Makhdum -Husain Shah whcse 
name was entered in the column of ‘owners’. 
was found to be a mere trustee or a custo- 
dian. No question of adverse pcssession 
was raised, but it is -significant that the: 
portions of the gabarastan which had 


been already sold or encroached upon were | 


excluded frcm the sccpe of the suit. 
Jeuun Doss Schoo v. Shah Kabeerooddeen 
(22), was an old case decided by their 
Lordships of the Privy Oouncil in 1840. Mm 
Property was held -to 
be exempt from‘the law of limitation, but 
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this decision was based on a special regu- 
lation (viz. Regulation IL of 1805) which 
was then in force. In Salig Rim v. Amjad 
Khon ‘23), on which some stress was laid 
by the learned Counsel, the property in 
dispute which had been confiscated by 
Government was found to bea grave-yard 
and it was therefore held that the Govern- 
ment could acquire no better rights than 
those of the original owners. For, Govern- 
ment could only confiscate such rights as 
the original owners had. and nothing more, 
In Ram Rao v. Rustum Khan (24), the land 
in dispute was found to be a grave-yard, 
which though disused for some years, re- 
tained its character as such and the 
Muhammadans had been in the habit of 
performing religious services at the {imbs 
thereor.. It was remarked: 

“The ownership of the soil may be vested in others; 
but the permiesion to bury in the land, granted 
as . it most Be subject to the custom of the community, 
cia with it the right to perform all customary 
Tl ` 

It will thus appear that the decision wag 
based on the permission for burials granted 
by the owners and local custom. In Abdul 
Ghafoor v. Rahmat Alt (25), a Single Banch 
ruling of the Oudh Chief Court, the ques- 
tion of adverse posseasion was raised, but 
no such possession, was apparently proved 
and tbe point was not discussed. In 
Kuttayan v. Mammanna Ravuthan (3) 
it was said that all proprietary rights of 
men are annihilated when property is dedi- 
cated and vests in God and thesame was also 
held in Shah Mahomed Naim Ata v. Moha- 
med Shamshiud-din, 100 Ind. Cas. 241 (26), 
hut in neither of these rulings was any 
question of adverse possession by a third 
party involved. 

It will thus appear that there is no 
warrant either in. the Limitation Act or 
the rulings cited for the proposition of law 
contended for by the learned Oounsel for 
the appellants, riz. that wakf property is 
not subject to the law of limitation. On 
behalf of the respondents, on the other 
hand, Wahid Alt v. Mahboob Ali Khan (D), 
and Ramzan v. Mahomed Ahmad Khan (6), 
were cited. The former was a suit for 
possession of a portion of a wakf. property 
(a graveyard) governed by Muhammadan 
Law, but it was held to be barred under 
Art. 142, Limitation Act. In the laiter case, 
which was of a similar type, it. was re- 
marked’ that the plaintiff could recover 
only such portions of the grave-yatd over 
which defendants’ title had not n per- 
fected by adverse possession. Both these 
suits were apparently between Mubam- 
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madang and related to wakf property and 
yet they were held to be governed by 
the ordinary law of limitation. In Abdur 
Rahim v, Narayan Das Aurora (27), a 
mutwalli had mortgaged a portion of a 
wakf property for 8 purpose unconnected 
with the wakf and in 1806 a final decree 
for foreclosure and possession had been 
obtained. In 1913, the successor of ths 
mutwalli brought a suit to recover the 
property. Tbeir Lordships of the Privy 
(Jouncil held that the suit was governed by 
Art. 142 or 144, Limitation Act, but ,was 
within time, as the late mutwalli had been 
in possession within 12 years. Allah Rakhi 
v. Shah Mahomed Abdur Rahim (28), is 
another ruling of their Lordships of the 
Privy, Council in which wakf property was 
held to be governed by the law of limita- 
tion. | s 

I have confined myself abovg to cases 
relating to wakf property under the 
Muhammadan Law, because it was argued 
that the inalienability and permanent 
character of wakf property were peculiar 
features of Muhammadan Law and .could 
not be affected by the law of limitation. 
Asa matter of fact these features are not 
really so peculiar to Muhammadan Law. It 
was pointed out in Vidyapurna Tirtha Swami 
v. Vidyanidhi Tirtha Swami (29), (at p. 450*) 
that the “inalienable character of land 


consecrated to rel'gious purpose has been. 


generally recognized under the Roman, 
Ohristian and Muhammadan systems as 
well as under Hindu Law”. In Manohar 
Ganesh v. Lakshmiram Govindram (30), (at 
p. 3647) it was said that property dedicated 
to a pious purpose is by Hindu Law as 
well as by Roman Law placed ‘extra com- 
„mercium: In Collector of Thana v. Hari 
Sitaram (31), (at p. 5524) it was remarked 
that grants made to a Hindu temple are 
permanent, irresumable and substantially 
inalienable. It will thas appear thatethere 
is no material difference inthis respect in 
‘the character of property dedicated for reli- 


(27) 50 O 3:9; 71 Ind. Oas, 648; A I R 1923P O 
44: BOL A 84; 38 MLT 153: 44 M Led 624; 25 Bom. 
L R 676; 38 O L J 218; 38 O W N 121 (PO). 

(28) $6 A 11l; 147 Ind. Cas. 887; A IR 1934P 0 
77: 61 LA 50;6 RPO 80; 19340 LR 218, 1931 A 
LR 823.11 OWN 207; 39L W 421; 380 W N 
400; 36 Bom. L R408; 668M L J 431; 59 OL J 1.7; 
(1934) M W N 338; (1934) A L J 466 (P 0). 

(29)27 M 435; 14 M L J105 

130; 12 B 247. 

(31) &B 586. 
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gious purposes whether under Muhammadan 
Law cr other laws There are many 
reported cases including several decisions 
of their Lordships of the Privy Council, 
wherein properties dedicated to Hindu 
temples or idols havepbeen held to by sub- 
ject to the law of A Ar and prescrip- 
tion: see e. a Gnanasambanda Pandara 
Sannaddiv Vedu Pandaram (19), Jaga- 
dindra Nath Roy v. Hemanta Kumari Debi 
(32), Damolar Das v. Lakhan Das (17), 
Vidya Varuthi Thirtha Swamigal v, Balu- 
swami Ayyar (33), Mahadeo Prasad Singh v. 
Karia Bharthi (34), Daivasikthamanit Pon- 
nambala Desikar v. Periyannen Chetti (35), 
etc. It is thus perfectly clear that the 
law of limitation applies to property whe- 
ther, sacred or secular. 

. The learned Counsel for the appellants 
next contended «that a mosque, being a 
place of worship had a peculiar sanctity 
attached to it and such property could not 
loge its character by any human act such 
as adverse possessicn by a stranger. No 
authority was cited in support of this con- 
tention and the only argument advanced 
was that the cases cited fur the respon: 
dents were distinguishable as they did not 
Telate to “mosque”. But the Muhammadan 
Law itself does not appear to make any dis- 
tinction so far as the incidents of wakf 
property are conerned as between a 
““mcsque” and other wakf properties. Any 
property which is wakf—whether itis a 
mosque or something else—is according to 
that.law “extra commercium? and its 
ownership vests in God. There is, there- 
fore, no reason why a “mosque” should not 
be subject to limitation and prescription 
when other wakf properties have been 
held to be so as shown above. The Limi- 
tation Act certainly does not exempt wakf 
properties from its operation. Not only 
this, but as pointed out already, there are 


(32) 82 O 123; 32I A 203;80 W N 809; 8 Sar. 698; 
6 Bom. L R765 (P O). 

ENG 44 M &3f; 69 Ind, Oas. 161; AI R 1922 P0 
123; 491A 302; (1921) MWN 449; 41 MLJ 3.8;8 
U P L RiP ©) 62;15 L W 78; 30 ML TGS; 3 P L 
T 315; 26 O W N 537; 2t Bom. L R 629; 20 A L J 497 


Q). 

(34) 57 A159; 153 Ind, Oas. 1100;a& I R 1935 P O 
44; 621 A47;1985 OL R137; 1935 AL R191,1B 
R 319;7 RPC 135; 1985 O W N 217; 119385) M WN 
162; 41L W 291; 39 O W N 433, 68 ML J 499; 610 
LJ 122; 37 PL R311, 37 Bom. LR 333; (1935) A L 
J 678 PO). 

(35) A 1 R 1938 P O 183; 162 Ind. Oas. 485; 631 A 
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, distinct provisions in it 
“Muhammadan religious endowments’— 


which expression presumably includes 
“mosques” (vide Aris. 131A and 134-B of 


relating to 


Sch. If ands. 10 of the Act). “In support 
of tha cogtention that $ mosque” retains 
its character for all time# reliance was next 


placed on ceriain rulings relating to, grave- 
yards’ wherein accused persons were con» 
victed under s. 297, Penal Oode, although 
the graves were on properties owned by 
the accused persons. or where the accused 
persons had committed aileged criminal 
acts with the permission of the owners, 
e. g. Queen-Empress v. Subhan (80), Jhulam 
Sain v. Emperor (37) and Abdul Kadar 
v. Abdul Kasim (30). These rulings are 
based upon the language of s. 297, Penal 
Code, and appear to have really no bearing 
on the question of limitatton before us. 
The mere fact that a person may be 
guilty of committing an offence under 
s. 297, Penal Code, with iespect to graves 
on land owned by himself, cannot show 
that adverse pcssession can never be 
obtained over land covered by graves and 
that a ‘‘grave-yard” must retain its charac- 
ter as such for all time. So, long as the 
graves stand, even the owner of the land 
underneath will be guilty, under s. 297, 
Penal Ccde, if he commits any act falling 
within the purview of that section with -the 
requisite knowledge or intention. For the 
purposes of the criminal offence under 
s. 297, Panal Code, the question of owner- 
ship may not be material but these rulings 
cannot support the proposition that a 
“grave-yard’ must remain a grave yard fcr 
all time and that private ownership over ‘it 
cannot be acquired by udverse possession, 
For example, if a person builds on land 
covered by graves, and no action is taken 
for over 12 years, there seems to be no 
reason why that land should not become 
hig private property. This was, in fact, 
the view taken in Wahid Ali v. Mahboob 
Alt Khen (5), and Ramzan v.°*Mahomed 
Ahmad Khan (6), already referred to. 

The learned Counsel for the appdilants 
tried next to find some support for his 
argument fromethe analogy of English Law 
and drew our attention to the law relating 
to consecrated property as summarized in 
Vol. 11, of Halsbury’s Laws of England 
pp. 860—864. It was urged that when 


(35) 18 A 395; A W N 1896, 119. 

(37) 40 O 548; 18 Ind. Cas. 677; 17 OW N 53.;14 
Or. L J 117. 

(38) A IR 1932 Oal 459; 437 Ind. Oas. 872; (1932) 
Or. Uas. 449; 33 Or. L J 517; 868 OW N 544; Ind. Rul, 
(1932) Oal. 393, a: 
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a church is consecrated, it retains ils 
character “whoever may be the actual owner 
and whatever may be the nature of his 
tenure.” Attenticn was also drawn to 
Reg. v. Sir Travers Twtss (8), in which Lord 
Oockburn remarked : 

a rere erro Where ground is once consecrated and 
dedicated to sacred purposes, nc Judge has power 
to grant a faculty to sanction the use of it for secular 
purposea and nothing short of an act of Parlia- 
ment can divest consecrated ground of its sacred 
character,” 

But neither in the summary of English 
Law as given in the paragraph in Hals- 
bury’s Laws of England referred to above 
nor in Reg. v. Sir Travers. Twiss (8), was 
there any reference to the question of 
adverse possession of third parties or 
limitation, and consequently the above 
remarks which are of a general character 
and based on English Ecclesiastical Law 
can be of wo more assistance to the appel- 
lants on the question of limitation than 
the general character and incidents of 
wak},property as laid down in Muhammadan 
Law. Lastly, it was contended that as the 
“mosque” was suing as a “juristic” person 
and asthe building of the mosque is the 
corpus of such a jurisdic person, it must 
be looked upon as inccrporeal and eternal 
and not as ordinary ‘immovable property’ 
and that it was, therefore, not subject to 
the law of limitation and prescription laid 
down in Art 144 and s. 28, Limitation 
Act. This argument again was not sup- 
ported by any authority and is difficult 
to follow. So far as | can see, it appears 
to be founded on some confusion of ideas. 
It is difficult to see why the building of 
a mosque cr its site cannot be looked upon 
as ‘property’ merely because the ‘mosque’ 
has been held to be capable of suing or 
being sued as a ‘juristic’ . person. The 
expressicn ‘juristic’ person (or its equiva- 
lent ‘fegal person’) simply means any subject- 
matter to which the law attributes a legal 
or fictitions personality (cf, Salmond's 
Jurisprudence, 9h Edn. p. 475). The 
necessity for the attribution of such a 
personality in ethe case ofa mosque arises 
from the fact that Muhammadan Law re- 
cognizes the validity of gifts of property in 
favour of mosques and consequenily a 
mosque can become a holder of property 
(cf. Tyabaji's Muhammadan Law, Kdn. ¥, 
para. 363 ; Ameer Ali's Muhammadan Law, 
Ean. 4, Vol. 1, p. 397 and Abdul Rahjm's 
Muhammadan Jurisprudence, p. 218). Hindu 
religious institutions have also beembeld 
to be ‘jurisiic persons’ in similar cirdyum- 
stances and for similar regsopfs ; see Vidya 
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Varutht Thirtha Swamigal v. Baluswami 
Ayyar (33), at p 839*, a decision of their 
Lordships of the Privy Council. Ag a holder 
cf property, a mosque must have a s'atus to 
take legal action to protect such property 
and consequertly it is found convenient 
for tne purposes of law to look upon a 
mosque as a ‘juristic’ or ‘legal’ person 
capable of suing and being sued. But when 
the law attributes such a personality to a 
mosque, it attributes it not tothe building 
of the mosque, but to the mosque, as an 
institution, t. e. aB a religious foundation. 
For, the building used as a mosque st a 
‘particular time may fall down and may be 
replaced by a new one; but the properties 
gifted in favour of the mosque will con- 
tinae to be attached to the mosqus as an 
institution. The learned Ooungel for the 
appellants were not able to cite a single 
authority in support of thei» contention 
that the mosque. as a ‘juristic person’ is 
identical .with the building of the mosque. 
On the other hand, Jindu Ram v. Hussain 
(ll) and Shankar Das v. Sati Ahmad (12), 
which were cited on behalf of the appel- 
lants go to show that the mosque conceived 
as .& ‘juristic’ person is the religious 
foundation or the’ institution and not the 
building orthe ‘brick and mortar’ of which 
it consists. 

. In Shankar Das v. Said Ahmad (12), it 
was remarked : 

. “As to the second point, wa are of opinion that 
though theoretically wakf property belongs to 
‘no human owner, nevertheless a mosque~as 4 
concrete example of wakf—is an institution, and 
its possession is legally maintained by its lawful 
guardian for the time being; in virtue of his posi- 
tion, the guardian can resist tiespass, recover 
“debts, make purchases and mortgages all in virtue 
of the right which resides in the institution. In 
the same way we think the mosque, as an institu- 
tion, might acquire an easement by prescription; 
and that being so, we cannot think of any rule cr 
principle by which we could deny to the mosque 
‘(a8 an institution) the same right of preventing 
strangers approaching its walls by the éxercise of 
8 tight of pre-emption, as other house-holders 
have The object of the right of pre-emption is to 
‘secure the cohesion of families, and obviate the 
-inconvenience of a mixed or alien neighbourhood 
‘among private house-holders, Now it can hardi 
.be. denied that exactly the same conveniences whi 
resulta to a private house from the exercise of the 
“right, may result also to a mosque. 

We have no hesitation in deciding, on this 
principle, that the mosque as an institution has 
practically proprietary rights exercised through the 
guardian, and that ons of the rights is to claim, 
‘on the ground of vicinage, a right of pre-emption 
‘in -bhe .@ase of sales of adjoining properties. In the 
. present case, the mosque adjoins the house sold, as 
muc And, indeed, more than the plaintiffs’ house 
doef, therefore, the plaintiff has no preferential claim,” 
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The above remsrks were approved in the , 
later ruling |Jindu Ram y. Hussain (11), to 
which Shah Din, J., an eniment Muham- 
magan jurist of this Province, was a pariy] 
ands it was held that while the ‘'mosgue’ was 
a ‘juristic’ person, dhe building of mosque 
was ‘immovable praperty’ for the purposes of 
giving aright of pre-emption under s. 183-1 
(7), Punjab Preemption Act, 1905. It was 
urged, that in the case of a Hindu idol (which 
is also looked upon as a juristic person, in 
so far as it can be a holder of properties), 
it has been held that the idol cannot be 
looked upon as mere movable chattel or pro- 
perty. Reference was made in this connec: 
tion to Balt.Panda v. Jadu Mony Sontra 
(39) and to,Pramatha Nath Mullick v. Pra- 
dyumna Kumar Mullick (40). In the former 
case, a suit was instituted, on behilf of the 
Thakurs (i. ¢.,*the idols) suing in their juris- 
tic capacity for removing themsalves from 
the custody of the plaintifis and the ques- 
tion was raised whether the suit was for 
recovery of ‘movable property’ within the 
meaning of Art. 49, Limitation Act. It was 
held that the suit by the Thakurs for remov- 
ing themselves from the oustody of the 
defendantsto the custody of the plaintiffs 
Nos. 3 to 6and being placed-in their new 
habitation was not a suit for ‘movable’ 
property within Art. 49and that Art. 120, 
was appropriate. The facts of that case 
and the form of the euit were peculiar. The 
suit was by the idols themselves and the re- 
lief was not for the recovery of the ‘idols,’ 
bat for the idols baing located in a certain 
place. In this aspect of the question Art, 120 
ope to have been held to be appro- 
priate. For, afterholding that Art. 120 ap- 
plied, the learned Judges went on to remark: 

“In this view of the case, it is not necessary to 
consider whether the Thakur is to be considered a 
‘movable property ™ 

Tne remarks on the latter point must, 
therefore, be treated as obster. In Pramatha 
Nath Mullick v. Pradyumna Kumar Mul- 
lick (40), their Lordships of the Privy Goun- 
cil remarked that idvls cannot be regarded 
asmere chattel ; but this remark was made 
with reference to the alleged right of a 
shehatt to- locate them aaywhere or deal 
with; them in any wiy he®*lked and not 
with reference to the general question whe- 
ther they can be treated as property for 
any purpose. ‘The dispute in that case was 
between rival custodian, and there was no 


(39) 38 O 284: 7 Ind. Oas 475; 150 W N38. 

(40) 52 O 809; 87 Ind, Oas. 305; A I R1925P O 
139, 52 IA 213; 23 A LJ 537; 49 M L J 30; (1925) M 
WN 481; 41 C LJ 452; 2 O WN 557; 37 Bom. L 
: wi 22 L W498; MOWN 25; 3 Pat. LR 315 
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question of adverse possesion by a third 
party or of limitation involved. As pointed 
out by their Lordships of the Privy Oowncil 
In Pro&jnno Kumari Depya v. Golab Chand 
Baboo (41), at p. 1524 if only in an ideal 
Sense thata Hindu id@l is looked upon as 
a “juristie” person That idea must be, 
therefore, kept distinct from the idea of an 
idol, ag a physical object. In Gours Hindu 
Code, in his commentary on a. 199, the 
learned author remarks (vide Para. 2072): 
“An idolis treated by Hindu Law, both 
as a juridical person and as property”. 
In Subbaraya v.Chellappa (9), it was held 
that idols were “properly” in the eye of law. 
In Dasami Sahu v. Param Siameshwar (10), 
at p.f287, it was remarked that adverse 
possession can be obtained not only against 
idols, but over the idols themselves. 

The contention of the learned Counsel for 
the. appellants that a mosque as a juristic 
person cannot be looked upon as ‘‘:mmov- 
able” property in law would seem to lead 
to the absurd result that no protection could 
be claimed for the mosque against tor.s or 
crimes relating to property. As stated 
already, the contention of the learned Coun- 
sel on this pointis not supported by any 
authority whatever and is opposed to the 
view taken in Shankar Das v. Satd Ahmad 
(12) and Jindu Ram v. Hussein (11). If 
we keep clear in our minds the two distinct 
notions, vig , the mosque as an ‘institution 
and the mosque asa building (which is only 
intended to serve to carry out the purpdse 
of the institution), there is no difficulty in 
seeing the fallacy underlying the argument 
that the mosque being a juristic person is 
not “immovable property.” The mosque as 
a “‘juristic” person is, of course, a “person” 
(though a fictitious one) and not “property” 
at all. The “juristic person” is the ifistitu- 
tion:and it ig the institution which is the 
holder of properties attached to it—includ- 
ing the building of the mosque itself. In 
Bejoy Chand Mohatap v. Kali Pada Chatter- 
jee (42), it was held that where a temple 

ad been washed away by the river and a 
new one had been erected elsewhere, the 
religious fofndation continued and the 
endowed properties became automatically 
attached tothe newtemple. In the present 
instance also although the building of the 
“Masjid Shahid Ganj” has been demolished, 


(41) 21 A 145; 14B L R 450; 23 WR 258; 3 Buth, 
“102; 3 Bar 449P O). 

(42) 41 O 57, 20 Ind. Oa» 78: A IR 1914 Oal. 200; 
17 O W N 1013; 180 L J 37 5 
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legally; it is possible to conceive of the 
mosque as an institution to be subsisting 
but this is only in an ideal sense. It is 
only in - this ideal aspect, that the present 
suit, which has been lodged on behalf of the 
mosque as a “jaristic” person may be held 
to be maintainable. But this conception 
can be of no practical importance when the 
mosque does not possess or cannot legally 
claim any property as shown below. 

The question whether the “juristic” per- 
son suing in this case can get the reliefs 
claimed, mnst depend in the first place on 
the question whether the suit is within time. 
For, “juristic” person like other plaintiffs 
are subject to the law of limitation and enjoy 
no special privilege in this respect. Tere 
are several decisions of their Lordships of 
the Privy Council in which properties owned 
by Hindu idols s8 ‘“‘juristic’ persons wera 
held to be subject tothe law of limitation 
and adversa possession : see e.g Jagadin- 
dra Nath Roy v. Hemanta Kumari Debi (32) 
and Dimoedar Das v. Lakhan Das (17). I 
am, thefefore, unable to see force in any 
of the grounds on which it is claimed that 
the present suit is not governed by the law 
of limitation and hold that the contention 
must be overruled. The next point for 
consideration is the rule of limitation gov- 
eraing the case The plaintiffs have sued 
for a declaration and certain consequential 
reliefs. The snit being on behalf of the 
mosque as a “juristic” person (2. e. as a reli- 
gidus institution) and also on behalf of the 
whole of the Muahammadan community, the 
plaintiffs ought to have sued for posses- 
sion as well be shown hereafter. But leav- 
ing that point for the moment, the declara- 
tary suit as framed would appear to be gov- 
erned by Art 120, Limitation Act, which 
prescribes a period cf six years. The start- 
ing point for limitation would prima facie 
be the time when the Sikhs took possession 
of the mosque sometime about 1760 A. D., 
and the rights of the institution as well as 
of the Muhammedan community were denied. 

The appellants, however, contended that 
the cause of action accrued to them when 
the mosque was demolished in July 1935. 
This contention of the appellants is based 
on the assumption that the building of the 
mosque retained its character asa mosque 
till the date of the demolition. The appel- 
lanis had alleged that they had exercised 
their right of saying prayers in the Byilding 
from time to time till its demolition but 
as already stated this allegation wa not 
substantiated. The first question for consis 
deration, therefore, is whether, the mosque 


962 
retained its character as such, in the hands 
of the defendants. The defendants contend- 
ed that the ownership of the building vest- 
edin them long ago by “adverse possession” 
over 12 years since the Sikhs took posses- 
sion of the building, sometime about the year 
1760 A. D. Considering the circumstances 
under which the property was taken by the 
Sikhs, there can be no doubt that their 
possession must have originated either in 
an act of. State or trespass. There is no 

direct evidence as to how the building was 
used from 1760 up to 1853, when Nur Ahmad 

instituted his suit for possession of the 
mosque. Butitis scarcely likely that the 

Muhammadans would have been allowed 

to*have access to the building for any pur- 

pose whatever during this period. There 
is, moreover, direct evidence to show that in 

1853, it was fcund thatthe Sikhs had held 
adverse possession of the properly for over 
20 years (vide petition of Nur Ahmad, dated 
March 26, 1853, marked as Ex. D-35, and 
judgments in the suits instituted by him 
marked as Exs. D-40, D-41 and D-12). It 
may, therefore, be safely taken that the 
defendants had been in adverse possession 
of the mosque for over 12 years before 1853, 
and consequently by the combined cperation 
cfs. 28 and Art. 144, Limitation Act, all 
tights of the persons entitled to possession 
of the. mosque or of any interest therein 
were extinguished. The juristic person, i. e. 
the “instituticu” was certainly entitled to 
claim possession of the building of the 
mosque on behalf of all interested in it when 
the Sikhs took possession of it, and by their 
adverse possession over 12 years, the rights 

- of the institution in the building were lost. 
Further the Sikts having remained in pos- 
session’ for over 12 years, the ownersbip 
of the property vested in them [cf. 
Gossain Dass Chunder v. Issur Chunde? Nath 
(1), Jagram Bibi v. Goneshi (2); Goluck 
Chunder v. Nundo Coomar Roy (43), etc.] 
It follows, therefore, that as the Muhamma- 
dans had no rights of any kind left in the 
building the demclition of the building in 
July 1935 could give the appellants no cause 
of action to sue for the reliefs claimed. In 
this aspect of the question, the defendants 
refused to allow the Muhammadans to pray 
on the site of tLe mosque could not constitute 
a “continuing wrong” witbin tLe meaning of 
s. 23, Bimitation Act. Fer when all rights of 
Mubhgfnmadans in the mosque weie extin- 
eks and the Sikhs became the owners 

| offhe building, the “right to pray” in the 
mosque web also extinguished end in re- 

. (48) 4 0609; 30 L B 450, 


MASJID SAHID Gand v. 6.6. P. codMitioe, amertaan (LAH) 


17510 


fusing that right tothe plaintiffs the de- i 
fendants cannot be held to be guilty of any 
wrang, much Jess a “continuing” one. 
Mulsammad Ahm y. Muhammag Fazul 
(44) ‘cited on pedi of the appellants is 
clearly distinguish®ble, asthe muiwalli in 
that case was in Jawtul occupation of the 
hujra and it was only his wrongful user of 
the place as private residence that was 
complained of. Consequently, each act of 
wrongful user was held to give a fresh 
cause oi action in that case. 

It is significant that the appellants have 
chosen to sue only for a declaration of 
their rights and certain mandatory injunc- 
tions. Noe satisfactory explanation was 
given as to why the appellants did not sue 
for possession, if wakf property was 
immune from the law of limitation as 
claimed by them. Plaintiff No. 1 in the case 
is the mosque suing as &juristic person, 
while the remaining plaintiffs are suing on 
behalf of the wholeof the Mubammadan 
community. The position of a juristic 
person is not thatof a minor; cee Jaga- 
dindra Nath Roy v. Hemanta Kumar Debt 
(32) and Persyanan Chetty v. Govinda Rao 
(45), at p. 333* and it is doubtful if tLe suit 
was ploperly instituted thiough 8. 
Mohammad Ahmad asa “next friend.” For, 
this gentleman is admittedly not a mutualls 
and has no particular connection with the 
mosque. * But even assuming that the suit 
on behalf of the ‘juristic person’ was pro- 
perly instituted through a ‘next friend,” 
there seems to be n- reason whatever why 
the ‘juristic’ person should not have sued 
for possession. The argument that the 
‘Juristic person’ being ihe mosque, could 
nct sue tor its own possession is obviously 
fallacious: for, 88 pointed out before, the 
‘juistic’ person 18 the religious institution 
and notthe building cf the mosque and 
the institution was, therefore, clearly entitled 
to claim, possession of the mosque or its 
site for the benefit of all persons interested 
in the institution. As regards the other 
plaintifis also, although they may not be 
individually entitled to claim possession, 
the suit being on behalf of the whole of 
the Muhammadan community, they could 
have sued for possession (see Muhammad 
Abid v. Haji Bakhsha, 158 lnd. Oas. 


(44) 31 P R1917, 39Ind. Cas, 116; A 1R1917 Lah 
160; 31 P W R 1917. 

(45) A IR 1932 Mad. 328; 137 Ind, Cas 487; 62 M 
L J 490; 35 L W 191, 9931) M W N 1287; Ind Rul, 
(1932) Mad. 403 $ 
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916 (46) and Rangaswami Nayudu v. Krishna- 
samt Aiyar, 71 Ind. Oas. 463 (47) und the 
rivy 
Counol as regards t proper reljef in 
Ballabk Das v. Nur Mo@ammad (4) at p. 894. 
The possession of th¥ defendants being 
unlawful according to the allegations of 
the plaintiffs, this relief was olearly open 
to them. In the circumstances, it seems 
to me that it was not even open to the 
Plaintiffs to sue for a mere declaration and 
Injunction as they did and the suit was 
liable to be dismissed on this- short ground. 
According to s. 42, Specific Relief Act, 
lt is not permissible to sue for a mere 
declaration when further relief in the 
shape of possession is open to a party. 
Again, according tos. 56, cl. (1) of the 
same Act, no relief by way of injunction 
(which is purely discretionary) can be 
granted. when an equally efficacious relief 
could be obtained by other usual modes 
of proceeding. It is well-established that 
when it is open to a person to sue for 
possession, he cannot be granted any relief 
in the shape cf a mere injunction (see 
Bhramar Lal Banduri v. Nanda Lal 24 
Ind. Cas. 199 (48) and Rathnasabapathi 
v. Ramasami Pillai Aiyar (49) 

The plaintiffs seem to me to have sued 
for ameie declaraticn and iojunction owing 
to their consciousness that a suit for pos- 
session would be barred by, time. But 
they cannot circumvent the law of limita- 
tion, by merely suing for an injunetion, 


“when they could have sued for possession: 


(see Kanakasabai v. Muthu (50). As already 
stated, all rights of the plaintiffs were 
extinguished long ago by the operation 
of s. 28 and Art. 144,. Limitation Act, 
and the present suit must, therefore, be 
held to be hopelessly barred. In the 
end, I may refer to the rather curious 
argument on behalf of the appellants. 
that the mosque retained its sacred 
character in the hands of the defendants, 
although the plaintiffs may not be entitled 
to recover possession owing to elapse of 
time. It was contended thata duty was 
cast on theeSikh defendants, who were in' 


(48) 158 Ind. Oas. 916; AIR 1936 Oudh 133; (1935) 
O W N 1149; 1935 O L R 688; 8 R O 188. ; 
(47) 7L Ind. Oas. 463; A I R 1973 Mad. 276; 44M: 
T 116; 17 L W147; (19298 M W N81;33ML T 


(48) 24 Ind, Oas. 199; R1 -18 0 Wi 
n% A I R1915 Oal 23; 1 
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(49) 33 M 543; 5 Ind. Oas. 620; 30 M 1; (191 
MWN 1127 LT 3thie See enone 

(50) 13 M 443. 
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possession, to maintain the building intact 
owing to its sacred character and therefore, 
the demolition of the building in Jaly 
1935 by the defendants gave a fresh cause 
of action to the plaintiffs—or at any rate to 
plaintiff No. 1, viz. the mosque, as a ‘juristic’ 
person. This argument appears to be based 
partiy ona misconception as regards the 
true nature of a ‘juristic’ person and 
partly on the assumption that the building 
retained its sacred character even when 
the rights of Mahammadans init were lost 
and title had passed to strangers.” 

As regards the firat point, it has been 
already pointed out that the ‘juristic’ per- 
son in this case is the institution and not 
the building of the mosque. The mere.fact 
that the mosque's right to sue as a‘jurtstic’ 
p3rson was admitted by the defendants 
does not, therefore, involve any admission 
that the bhilding of the mosque retained 
its character as a mosque and was still 
sacred when it was demolished in 1935. 
The learned District Judge has, n> doubt, 
found, that the building wis originally 
erected as a mosque, but he has also found 
that the title thereto had passei- to the 
defendants long ago ky adverse possasgion. 
His finding is, therefore, ofno’assistaice to 
the appellants. The essential character of 
a&.‘mosque’ consists in its boing a place of 
worship for the use of Muahamm dans; but 
the Muhsmmadans had been denied, and 
had lost, their right to pray in it long ago, 
The mere fact that the building was re- 
ferred to in some comparatively recent 
documents asa ‘mosque’ is of no signif- 
cance whatever, 'as the description of the 
building must-obviously be attributed to 
its old associations. There is ample evi- 
dence on the record to show that the 
building had been used by the Sikhs for 
yegrs for secular purposes. h 

The contention that the mosque retained 
its sacred character inspite of its adverse 
possession by the defendants was not 
supported by any authority and seems to 
bə devoid of any force. Ths position 
taken up bf the appellints that wakf pro» 


-perty being ‘extra commercium’ retains its 


character for all time and is not subject to 
the law of ‘limitation, has been alweady 
showa to be wholly untenable. The “cases 
relating to Muhammadan grave yards on 
which again reliance wis placed in this 
respect (viz. Queen-HEmpress v. Sabhan (36), 
Jhulam Sain v. Emperor (37) alg Abdul 
Kadar v Abdul Kasim (38), have aigo been 
dealt with already. The decision 1Ñ these 
cases, ag pointed out befdre, is based on 
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the wording of s. 297, Indian Penal Oode. 
The mere fact that a person may be guilty 
of committing an offence under s. 297, 
Indian Penal Code, with respect to a grave 
on his own Jand, cannot show that 
land underneath the grave will always 
remain sacred. In the case of a grave, it 
is the presence of the remains of the dead 
body that makes the grave sacred. Oon- 
sequently the grave will be considered to 
be sacred so long as the remains of the 
dead body’ are enshrined in it. But if 
the grave is dug up and the land is 
built upon, it cannot be said that the 
land will still remain sacred for ever. 
Similarly the building of a mosque cannot 
be Gonsidered to be sacred, unless it retains 
its essential characteristics as a mosque, 
ie. unless the Muhammadans have a right 
to say their prayers therein. So long as 
the Mubammadans have such a right, even 
a non-Muslim in possession of it, may be 
bound to respect it and may be found 
guilty if he commits any act falling within 
the purview of 8. 297, Indian Penal Code. 
But once this right is lost and the title 
passes to a stranger as in this case, il 
is difficult to see of what possible grounds 
the building of the mosque could be con- 
‘sidered to be sacred. 

In the present instance I do not ses 
how the defendants could be considered 
to have had when they demolished the 
mosque in 1935 the requisite knowledge or 
‘intention even for the purpose of an 
offence under s. 297, Indian Penal Code, 


as they had been in possession over 150- 


years, had peaceably used the building 
for secular purposes, and their title also 
had been upheld by Oourts ever since 
1853. It is, however, unnecessary to go 
into that question for the purposes of 
fhis appeal. All that need be considered 
for -the purpose of the argument under dis- 
cussion is whether the demolition of the 
building of the mosque in July 1935 could 
constitute a ‘tort’ and give any cause of 
action to the plaintiffs. It-seems to my 
mind perfectly clear that when the Muham- 
madans had lost all rights in the build- 
ing, by adverse possession long-ago and 
title had passed to the Sikhs, the building 
could no Jonger be held to bea ‘mosque’ 
in the true sense of the term and was 
thereforg not sacred. As the plaintiffs had 
their rights, and ownership had 
in the defendants, there could not 
y obligation on the defendants to 
the burlding intact. , For, there could 
be no such obligation in law unless there 
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was a corresponding right in the plaintiffs. 
I have therefore no hesitation in holding 
thatéhe demolition of the mosque in July 


1935 °was nota ‘tom’ and gave no chuse of 
action to the sin ¢ 


On the above findings the appeal must 
fail on the question of limitation but as 
the question of res judicata was also argued 
at length, I shall deal with that point 
briefly. The defendants’ plea of res judicata 
was based (1) firely, of the decisions on 
the petitions filed by Nur Ahmed in the 
years 1853—55 to recover possession of the 
mosque, and (2) secondly on the decision of 
the Sikh Gurdwaras Tribunal, dated 
January 20,°1930, on the petition tiled by 
the Anjuman-i-Islamia, Punjab, on behalf 
of the Muhammadans under s. 5, Punjab 
Sikh Gurdwaras Act. | 


As regards No. (1), it appears that Nur 
Ahmed filed several petitions bat it is suf- 
cient to refer to one of them, viz., the one 
datedJune 23, 1855, which was apparently 
filed as a regular suit in forma pauperis 
and was dismissed by the Deputy Oommie- 
sioner of Lahore on November 14, 1895 
(see Ex. D-40). The decision ofthe Deputy 
Commissioner was confirmed by the Oom- 
missioner on appea! on April 9, 1856, and 
by. the Judicial Oommissioner on June 
14, 1856 (see Ex. D-41 and D-42). It will 
appear from Ex. D-40, that Nur Ahmed 
sued for possession of the mosque with 
seven shops and a hamam and khangah 
valuing the claim at Rs. 17,000. He based 
hig claim on the deed of dedication in 
favour of his grandfather by Qurban Ali. 
The Deputy Commissioner after consider- 
ing the evidence produced and the decision 
in some previous cases with respect to the 
same property, dismissed the suit. As 
regards this decision, it was contended on 
behalf of the appellants that it cannot 
operate as res judicata, as it does not fall 
within the ambit of s. l1, Oivil Procedure 
Code. , It was urged that the procedure 
followed in the suit, was nct regular, €. g., 
no issues were framed and evidence was 
not recorded on cath and so®forth. It was 
also suggested that the ‘Punjab O:vil Oode’ 
which was then followed had not been duly 
sanctioned by the Government of India. 
Lastly it was contended that Nur Ahmed 
was suing in a private capacity cn the basis 
of a gift by Qurban Ali and not as 8 
mutwalli. a 

None of these corftentions appears to have 
The suit® was apparently tried 
according 'to the procedure then in force 
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and was taken up tothe highest Oourt of 
Appeal. The mere fact that the procedure 
then in force was ofa summary character 
seems to be immaterial for the purposes of 


s. 11, Qivil Procedure Ogde. The conteation 
that the Punjab Civil fie which was then 
followed by the Courts, Aad not received the 


sanction of Government was sought to be 
supported by a decision reported in In re, 
Bick (51). But that ruling itself shows that 
the Government of India had subsequently 
approved of it, The fact remains that the 
decision of the Deputy Oommissioner was 
upheld by the highest Court of Appeal and 
this raises presumption that the suit was 
‘properly tried according to the law and pro- 
cedure then in force. Itis clear from the 
Deputy Commissioner's judgment that Nur 
Ahmed was suing for possession of the very 
mosque now in dispute. Nut Ahmed stated 
‘that the property was gifted by Qurban Ali, 
and the deed of dedication produced by him 
which is relied on by the appellants, shows 
clearly that he claimed tobe a descendant 
of the first mutwalli, Din Mohammad, and 
as such entitled to possession of the 
mosque. There can be no doubt, therefore, 
that Le was not claiming the mosque as 
private property. As a mutuallt, Nur 
Ahmed was entitled to recover possession 
of the mosque for the use of the Muhom- 
madang. His suit was thus of a represen- 
tative character and the decision therein 
must be held to be binding on ail Muham- 
madans by virtue of Expln. VI tos. 11, Civil 
Procedure Ocde: cf. Thakur Sri Gat Ashtam 
‘Narainji v. Jaishth Madho Acharia (52). 
The learned District Jugde has held that 
the decisions on the petitions and the suit 
of Nur Ahmed do not operate as res judi- 
cata because the claim inthe present suit 
is not onefor possession by ejectment as 
it was in Nur Ahmed’s case but onl? fora 
declaration that the Muhammadan commu- 
nity has aright of access to the mosque for 
purposes of prayer. But .this fact alone 
does not appearto me to be sifficient to 
take the case out of the operation of s. 11, 
‘Civil Procedare Code. Section 11, applies not 
only to the final decision but also to issues. 
The real ieue in the present case was 
whether the mosque in question retained 
its character as a mosque till July 1935, 
when it was demolished. The decision of 
this issue depended upon the question 
whether the defendants had perfected their 
title by adverse possession, and as a cons 
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sequence, the rights of all Muhammadans 
in the mosque had been lost. This ques- 
tion was also in issue in Nur Ahmed’'s 
case in 1855, and it wasthen found that 
Nur Ahmed, although he claimed to be 
a descendant of the original mutwalit 
(Sheikh Din Mohammad), was not entitled 
to recover possession as the Sikh defen- 
dants had been in adverse possession for 
over 20 years. The finding in Nur Ahmed’s 
case that the defendants Sikhs were in 
adverse possession over 20 years before 
1855 operates as res judicata ard bars the 
agitation of the same issue in the present. 
case. If that finding stardas, it follows that 
the rights of the Muhammadans in the 
mosque in questlon .were lost even before 
1855, and the present suit must faiP on 
that ground. 

Coming to the decision of the Sikh Gur- 
dwaras Tribunal, it seems to me that the 
present suit would also be barred by the 
provisions of 8. 37, Punjab Sikh Gurdwaras 
Act. According to the provisions of that 
Act, when the mosque in question was 
claimed to be the property of the ‘Gur- 
dwara Shahid Gun} Biai Taru Singh, and a 
notification issued with respect to the claim 
under s. 3 of the Act, it was incumbent on 
any person who claimed any right, title or 
interest in the property to file a petition 
under s. 5 of the Act to establish his claim. 
The present plaintiffs did not do so, but 
the Anjuman i-Islamia, a well-known re- 
presentative Muhammadan Association of 
Laktore, did claim the mosque on behalf of 
all the Muhammadans. The claim was dis- 
missed and the learned District Judge has 
held the decision to be binding on all 
Muhammadans. On behalf of the appellants 
it was, however, argued that (1) the Anju- 
man-i-lslamia was nota truly representa- 
tive Association, (2) that the procedure laid 
dowh in O. I,r. 8, Oivil Procedure Code, 
was nof followed and therefore the decision 
ofthe Tribunal can bind none except the 
members of the Anjuman-i-Islamia. 

As regards the first point, the learned 
District Judge has pointed out that the 
Anjuman-i-Islamia is an old Muhammadan 
Associntion of Lahore, duly registered 
under the law, and one of its avowed 
objects is the protection of wakf properties. 
The association is admittedly im charge of 
the management of some six mosques in 
Lahore including the Badshahi WMoggue. 
There is, in fact, noevidance wJyo the 
name on the record to show that the\nju- 
man-i:-Islamia cannot properly be gi- 
dered to be a representative Muhammadan 
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Asséciation for the purposes of the questicn 
now under consideration. In the course of 
the arguments. it was admitted before us 
that when'a questicn arose recently about 
the restcration of an atcient mosque, which 
was in the possession of Government, to the 
Muhammadan community, the Government 
made over ihe mosque to this very Anju- 
man. It ie, therefore, clear that the Anju- 
man is looked upon as a truly representative 
Mubammadan Association to this day. I 
have therefore no hesitation in repelling the 
appellants contention on this point. It was 
in the filnees of things that this Anjuman, 
which takes special interest in ihe protec- 
tion of wakf properties, filed a petition 
under s. 5on behalf of all the Muhamma- 
dans to recover the Masjid Shahid Gunj 
and it was probably because the Muhamma- 
dats in general bad full confidence in this 
‘Anjuman that no other Muhammadan 
thought it necessary to file any other peti- 
tion with reference to the said mosque. 

The next point for consideration is the 
effect of the omission to follow the pro- 
cedure laid down in O.T. r 8, Civil Procedure 
Code in connection with the petiticn of the 
Anjuman under s. 6, Sikh Gurdwaras Act. 
It wás argued on behalf of the appellants 
that in consequence of the omiesion to 
follow that procedure, tke decision of the 
Tribunal is net binding on them. In sup. 
rortof this contention, reliance was placed 
chiefly on a cecision of their Lordsbips of 
the Frivy Council in Kumaravelu Chettiar v, 
Ramasawi Ayyar (53) in which it was beld 
that ‘in a representative suit to which O. J, 
T. 8. Civil Procedure Ccde is applicable, 
the decision will not bind persons who are 
not parties to the suit unless the procedure 
laid downin O. I, r. 8, Oivil Procedure Code, 
is strictly followed. On behalf of the 
respondents, on the other hand, it wag con- 
tended that O. I, r 8, Oivil Procedure Code 
was not applicable to the petition an 
even if it were, {he Anjuman was a truly 
representative body and its pevition having 
been fought out bona fide on behalf cf all the 


Muhammadans, fhe decision ôf the Tribunal. 


was binding on all of them. In my opinion 
the contention cf the learned Counsel for 
‘respondents is correct. The Sikh Gur- 
‘dwaras Act is 
mature and is governed by its own pro- 
‘cedure. Sub-section 11 ofs 12 of the Act pres? 
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cribes that the proceedings of the Tribunal e 
shall be conducted acccrding to the. Civil 
Prceeedure Code, hut only ‘so far as may. be’ 
and*‘subject to the provisions of the Act’. 

In? the presentZinstance the etition 
under g. ð was 24 really in the mature “of 
an independent suit but was s reply to the 
claim put frrward on behalf of the ‘Gur- 
dwara Shahid Gunj Bhai Taru Singh’ to 
certain properties. This claim was notified 
as required by s 3 in the Gazette and also 
published at the head quarters of the dis- 
trict, the Tahsil and the revenue estate, etc. 
as required by rules. The publication of the 
claim with respect to the ‘‘mosque’”’ in the 
above Manner wasa general notice to the 
public sand* it was an invitation to every- 
bedy who claimed to have any right, title 
or interest indthe property to establish his 
claim in the manner prescribed by the Act. 
‘lhe purpose of the notice issued ina suit 
under ©. I, r. 8, Civil Procedure Code, has 
thus been already served. Only the Anju- 
man-i Islamia came forward to claim the 
Masjid. The presumption is that others did 
not feel interested or were content to leave 
the matter in the bands of the Anjuman. 
The Anjuman claimed the Masjid cn behalf 
of all the Muhammadans and tLe Tribunal 
treated their claim as a representative one, 
There is no suggestion that there was any 
collusion between ihe Anjuman and the 
defendants The claim appears to have 
been fought out bona fide ond thereis no 
gogod reason whatever why the decision of 
the Tribunal should not be held to be 
binding an all Mubhammadans. 

it wes urged that the notification was 
not proper notice to the Muhammadan 
public as the Masjid was. described ag 
‘Gurdwara Singhnian.’ But asthe learned 
District Judge has pointed out, the defen- 
dants cannot be considered to be guilty of 
any fraud òr deception in this respect as 
they did not treat the building in dispute 
asa mosque afd could not be expected to 
describe it as such. The mere fact that in 
some gent-deeds executed in favour of the 
mahants of the Gurdwara, the property 
was refered to as ‘Masjid’ was obviously 
dae to its old association anf not because 
the Sikhs still looked upon the building as 
a Muhammadan place of worship or treated 
it as such. But, when the property had to 
be described for the purposes of the claim 
under a. 3, the defendants naturally des- 
cribed it in the tras character in which 
they held it. Tha boundaries of the pro- 


‘perty were.given ahd its location shown in 


a plan. There was, therefore, no deception 
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“in the matter and the notification and the 


publication of the claim were enough to. 


give reasonable notice of the claim of the 


Gurdwara to all concerned. The very fect . 
that the’ Anjuman-i aras did get such . 


notice and put forward Mts claim is signifi- 
cant in this connection Bnd it appears that 
certain other Muhammadans also claimed 
adjacent properties. 


bunal was not binding owing to fraud in 


the publication of the notification under : 


s. 3. Even in Kumaravelu Chettiar v. 
Ramaswamt Ayyar (53), their Lordships 
of the Privy Council recognized that there 
may be exceptional cases where it “could 


be shown that the omission to follow the’ 


procedure in O. I, r. 8, Oivil Procedure Oode, 
was a technical irregularity which caused 
no prejudice and the litigation having been 
bona fide, the previcus decision would be 
binding. Inthe present instance, it seems 
to me in the first place that O. I, r.8, Oivil 


Procedure Oode, was not strictly applicable, . 


and secondly that even if it were applicable, 
the case would fall in the category of the 
exceptional cases referred to by their Lord- 
ships of the Privy Oouncil in Kumaravelu 
Chettiar v. Ramaswami Ayyar (53). 


As the claim of the Anjuman was a ree 
presentative one andit was decided that 


tke Muhammadans were no longer entitled 
to recover possession, the decisioh must be 
held to be binding on the present plaintifs. 
It was urged that every Muhammadan has 
an individual right to pray in a mosque [see 


Jawahra v. Akbar Hussain (54)| but when. 


the Tribunal held thatthe Muhammadans 
in general had no rights left in the mosque, 
that finding must be heldto be binding on 
all. In this aspect of the case, no question 
of assertion of a clsim on behalf of any 
individual on the ground of want of know- 
ledge, etc., within the purview of s. 30 (ii), 
Sikh Gurdwaras Act, arises. According to 
s. 37 of that Act, no Court can now pass 
any decree or order which would, be in 
conflict with the decision of the Tribunal 
on the petiti of the Anjuman-i-Islamia 
under s.5 ofthe Act. Oonsequently that 
‘decision bars the granting of the ‘reliefs 
claimed in the present suit. In my judg- 
ment the appeal fails on all the Seiad 
urged before us and must, therefcre, be 
dismissed with costs. 

Din Mohammad, J.—(After setting out 
the factsof the case, the issues framed, the 
findings thereon and the decision of the 
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I have, therefore, no | 
hesitation in rejecting the argument that 
the decision of the Sikh Gurdwaras Tri- | 
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Dis- 
satisfied with tuis decision, the plaintiffs 
have appealed and, in view of the impcrtance 
of the case and the complicated nature of the 
issues involved therein, the appeal has been 
placed before a Full Bench for decision. 
I may say at once that sitting as a Oourt 
of law we are neither concerned with the 
events which led upto the institution of 
this suit, nor with the agitation carried on 
by one community or the other in relation 
to the subject-matter of the suit. We have 
merely to determine whether the decision of 
the District Judge is in accordance with the 
law as is administered in the British Indian 
Courts. 

It is strenuously contended by Oounsel 
for the appellants that inasmuch aa fhe 
subject-matter of the suit has been found 
by the District Judge to be a mosque and 
asit isa wéll recognized principle of the 
Islamic Law that all proprietary rights of 
men are extinguishéd as son asa build- 
ing is eonstructed and consecrated as 4 
mosque, ib could nət be possessed and 
owned by the defendants or their 
predecess rs in interest in the sanga in 
which mundane belongings are po 3sessed 
and owned by human beings and that 


` consequently ıt did not cease t> ba a 


ue irrespective of the fact that it 
rani A in the possession of the defend- 
ants for more than the prescribed period 
of limitation and had all along been put to 
profane use. It is furthar added that the 
use of the building by the defendants ina 
manner inconsistent with its original object 
was 9 continuous Wrong and that the wor- 
shippers who are . now represented by 
plaintiffs Nos. 2to18 were entitled to seek 
the reliefs they have claimed in spite of 
the lapse of time. Itis next urged that, 
in any circumstances, & fresh cause of 
action accrued both to plaintif No. 1 and the 
other plaintiffs on the day when the building 
of the mosque was demolished and that as 
that event happened on the night between 
July 7 and 8, 1935, the present suit was well 
with:n time. ° 
1 for the respondents concedes 
ae building in suit was originally 
built and used as a mosque and does enot 
challenge the finding of the District Judge 
that the plaintiff No. 1 as juristic person 
is competent to sue in its own right. He, 
however, lays stress on the fact hag the 
defendants’ predecessors-in-title caje into 
possession of the building as long digo as 
1762, that the object of the Sikhs ironi the 
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very beginning was to rob the building of 
iis sanctity, that since then the Muslims 
have never been allowed to offer their 
prayers in it and that, on the otber hand. 
it has mainly been used as residential 
quarters ardin cne of its roms Granth 
Sahib was read for some time and in 
another rocm fcdder had been stecked 
He further contends tbat the building in 
suit, even if it was a religious institution 
at iis inception, is as much subject to the 
law of limitation as any ciher property 
endowed or: atteched to a religious institu 
tion and thatthe rights of the mosque as 
well as of the Muslims baving been extin- 
guished by virtue of œ. 28, read with 
Art. 144, Limitaticn Act, long ago, it lost 
its • religious character and became a 
wordly possession of the defendants and 
their predecessors-in-title with which they 
could deal in any manner they liked. 
According tohim, there was no question 
of tle applicability of s 23, Limitation 
Act, inasmuch as the defendants’ title 
matured into full ownership long befcre 
the advent of the British Rule .in tke 
Punjab and the use of the building or its 
site by the defendants in a manner incon- 
sistent with its original character con- 
stituted no wrong so as to afford tke plaint- 
iffg a new cause cf action, and conse: 
quently no new cause of acticn arose even 
cn the demolition of the building. 

It may be mentioned here that sfler the 
case was first argued teforeus, we ccnsider- 
ed that certain matters, which were very 
material for the proper dispos..1 of the cage, 
had not been sufficiently argued. We 
consequently called upn the parties to 
address further arguments on the follow- 
ing points: (1) Whether a new pericd of 
limitation starts to run from the date of 
the demoliticn of the mosque; (2) if so, 
has the mosque or the worekipperse the 
right to seek relief from the Court and ask 
for a mandatory injunction to issue to the 
defendants to rebuild the mosque; (3) if 
such a right exists, can the Court issue such 
an injunction ; and (4) will tbe Court issue 
such an injunction, and if such an injune- 
tion is issued, can this injunction be 
enforced ? 

Beth parties fully availed themsclves of 
the opportunity so granted and placed 
before us their respectise points of view in 
connection with the questien set out abore. 
The appfllants reiterated their former posi- 
tion urged that tke demolition of the 
mosqge gave both the mcsque and the 
worgnippers a, fresh cause of action and that 
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both or either of them could sue fora 


mandatory injunction which, in the circum- . 
stances of the case, was the only proper relief. 
that could be granted. Our attention was.. 

XXI, r. 32, OivilyProce-”. 
dure Code, which bei empowered the, 


furthgr drawn to O 


Court toenforce any Wecree that it might pass 
in this respect. The respondents demurred 
to this proposition and stated that in the 
first instance no fresh cause of action arose 
on ‘the demolition of the building inasmuch 
as no right subsisted in the plaintiffs at 
that time; secondly that neither the mosque 
nor the worshippers could sue for a mere 
Injunction as they were admittedly out 
of possession; and thirdly, that a relief by 
way of injunction would be both impossi- 


ble and impracticable. 


From the arguments advanced before us 
on the case in general, two principal ques- 
tions ar.se for decision in the first instance: 
(1) whether the defendents or their prede- 
cessors-in-interest had not acquired an 
indefeasible right by prescription or other- 
wise in the subject-matier of the suit and 
if they had, what was the nature of that 
right ecnsideriug that the building in suit 
had been originally constructed and conse- 
crated asa mcsque; and (2) whether s. 23, 
Limitation Act,applies and even if if does 
not, whether the suit of any of the plaintiffs 
is within limitation in respect of any of the 
reliefs claimed in view of the recent demolis 
tion of the building. 

Before dealiig with these questions, 
however, it is necessary to determine how 
far the rules of the Islamic Law relied upon 
by the appellante can be invoked in this 
matter. They have based their arguments 
on ss. 5 and 6, Punjab Laws Act, the 
material portions of which are reproduced 
below: 


“Section 5—In questions regarding .. . any 
religious usage or institutlon, the rule of decision 
shall be 

(a) * š * * * + 

(b) the Multamm idan Law, in cases where the par- 
ties are Muhammadans, and the Hindu Law, in 
cases where the parties are Hindus, except in so far as 
such law has been altered or abolished by legisla- 
tive enactment, or is opposed to the provisions of 
this Act, or has been modified by amy such custom 
a8 is above referred to.” 

Section 6,—In cases not otherwise specially pro- 
vided for, the Judges shall decide according to jus- 
tice, equity and good conscience.” 


Seeing that the party in possession of the 
religious institution in suit happens to bea 
non-Muslim, the question naturally arises 
whether the persongl® law of the plaintiffs 
would still apply in the present case. As 


oa 


vi 
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up for decision before five Judges of the 
Allahabad High Courtin a pre-emption case 
reported in Gobind Dayal v. Inayatulah 


a non Myslim and alfough í 
which governed the case was different, it 
was couched in the same language in its 


(55) where one of the sihe to the suitewas | 


> material porticns ass. 5, Punjab Laws Act, 
“1872. The principle judgment was deli- 


vered by Mahmood, J. who, after discussing 
the matter in all ita aspects, came to the 
conclusion that rights derived from mem- 


bers of the Muslim community, whether | 


by Hindus or by other non-Muhan- 
madans would be governed by the 
Muhammadan Law, inasmuch. as the in- 
ception of the right and not the array of 
the parties to ‘he suit was the determining 
point of the decision in such cases. The 
other four Judges did not adopt the reason- 
ing employed by Mahmood, J. but-accepted 
his conclusion on the grounds of equity, 
remarking that it would not be equitable 
that persons who are not Muhammadans, but 
who have dealt with Muhammadans in res- 
pect of property knowing perfectly well 
the conditions and obligations under which 
the property is held, should merely by 
reason that they are nct themeelves subject 
to the Muhammadan Law, be permitted to 
evade those conditicns and obligations. 
Reference in thia connecticn may also be 
made tothe dissentient judgments of Nor- 
man and Macpherson, JJ. in Sheikh 
Kudratullah v. Mohant Mohan Shaha (56). 
Norman, J. observed: 


“In a country like British India, where Hindus 
and Muhammadans are living side by side, each 
governed by their own personal law, a person of 
one persuasion dealing with a person belonging to 
the other, is bound to take notice of the law which 
regulates the extent cf the power of disposition of 
property posseseed by the person with whom he 
contracts I think it olear that a Hindu who 
purchases the property of infants from the elder 
brother in a Mussalman family would not be 
allowed to contend that he acted in good faith, 
and did not know that the elder brother acting as 
guardian for the infants had not the same autho- 
rity as the karta in a Hindu family possess@s. If a 
Mussalman purchased property belonging to a 
member of a ro Hindu family governed by the 
Mitakshara, I hink he could not plead that he 
bought in ignoranca of the provisions of that law, 
go as to give himself a title atthe expense of the 
children or co-parceners of the vendor.” 

I may also refer in this connection to the 
remarks made by Ameer Ali, Ghose and 
Prinsep, JJ. in Bikani Mia v. Suk Lal 


Poddar (20) which again was a case between 


(55) 7 A 775; A W N 1885, 488 (F B). 
‘ 56) 4 B L R134; 13 W R 21 (FB). 
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a Muslim and a Hindu. At p. 137* of the 


eport Ameer Ali, J. observed as follows: 

“The first question therefore which one has to 
consider is whether the disposition in question is 
to be discussed upon the basis of the Muhammadan 
Law,or of any other system of law From the year 
1798 downwards, the Oourts of justice have uni- 
formly applied the Mussalman Law to the deter 
mination of questions affecting the validity of 
dispositions made by Muhammadans In Jewun 
Doss Sahoo v. Shah Kubeerooddeen (22) the defendant 
was a Hindu end the question was whether the 
property which formed the subject-matter of the 
suit was wakf or not, Their Lordships in the 
Privy Council decided the cass on the basis of 
the Muhammadan Law. And every cass before and 
since has proceeded upon the same principle Whilst 
on this point, I would refer to the words of 
Levinge and Steer, JJ. in Zohorooddeen Sircar v, 
Baharoollah Sirear (57) at p. 1886.7" 

For ficility of reference I may reprodfice 
here the words referred to by Ameer 
Ali, J: ° 


“It may be remarked that the Oourta of this 
country have *invariably applied in practice the 


| Muhammadan Law to a variety of cases other than 


those coming under the denomination of inherit- 
ance, Marriage and caste, and even if immemorial 
and recognized practice did not legaliss the action 
of the Oourta, it cannot be said that when this 
Court administers to Muhammadans their own laws, 
they do otherwise than administer justice according 
to equity and good conscience.” 

At p 1797 of the report Ghose, J. said: 

“I should here premise that the case before us 
is not between two Muhammadans, but between a 
Hindu, who is the creditor, and a Muhammadan, 
the debtor. Section 37 of Act XII, of 1887, provides 
ng follows:— 

Where in any suit or other proceeding it is 
necessary for a Civil Court to decide any question 
regarding succession, inheritance, marriage or caste 
or any religious usage or institution, the Muham- 
madan Law in cases where the parties are Muham- 
madans and the Hindu Law in cases where the 


parties are Hindus, shall form the rule of decision 


except in so far as such law has, by legislative 
enactment, been altered or abolished. 

(3) In cases not provided for by sub-s. (D, or by 
any other law for the time being in force, the 
Court shall act according io ‘justice, equity and 
good conscience’. 

This case is governed by cl 2 of the section, 
and the Court has here to act according to ‘justice, 
equity and good conscience’, 

Oases often occur in our Court where the parties 
to a suit are of different persuasions, and one of 
them relies upon the particular law which governs 
him as the inception of his tjtle, and the Oourt 
has to consider that law... ..........But while the 
Court goes into these questions, it does so, not 
because the Muhammadan Law applies to the Hind 
but because ‘Justice, equity and good conscignce 
require thal they should be considered In like 
manner, in the case before us we have to consider 
whether the property which the creditor desires to 
sell is still the property of B, and as such, is liaple 
to be sold for his debts, or whether he h 
valid dedication of it as wakf, and as 
inalienable.” 

(57) (1864) W R 185. 


*Page of 20 O. EG ] i 
{Pages of 1864 W. R.--[Hd,]. 
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Prinsep, J., at page 212*, remarked : 


“The matter for'our decision in these appeals is 
simply whether the deed of Aughran 4, 1981. oon- 
/Stitutes a valid wakf such as is binding under the 
Muhammadan Law.” 


It may be added that Petheram, O. J., 
also referred to the Muhammadan Law 
books alone in order to determine the 
validity of the wakf relied on by the 
Muhammadan debtor. l 

I am in respectful agreement with the 
opinions expressed by the learned Judges 
referred to above and have no hesitation in 
holding th&t, in spite of the fact that the 
defendants are non-Mulims, the character 
of the building in suit and the-incidents 
attaching to it would, on the principles of 
justice, equity and good conscience alone, 
if on no other ground, be decided on the 
basis of the Muhammadan Law; and ro rule 
of decision derived from any, other law 
would come into pley in respect of these 
matters. This is what happens every day 
in the British Indian Courts. Muslims 
when they happen to deal with the pro- 
perty of the Hindus, are faced with the 
Hindu Law and similarly Hindus, when 
they choose to acquire any property from 
the Muslims, have eto contend with the 
Muhbammadan Law as soon as their acqnisi- 
tions are challenged in a Court of law. As 
remarked by Mabmood, J, in Gobind Diyal 
v. Inayatullah (55): 

“It- is to be remembered that Hindu and Muham- 
madan Laws are so intimately cornected with 
religion that they cannot readily be dissevered from 


it. As long as the religions last, the laws founded 
on them last” 


In determining, therefore, the rights, if 
any, acquired by the defendants in the sub- 
ject matter of the suit on account of their 
long possession, we shall have to ascertain 
first the true pozition of the mosque under 
the Muhammadan Law, 

The plaintiffs have examined several 
Muslim theologians representing different 
Bchools of thought and they all have 
unanimously stated that a place once con- 
secrated as a mcsque remains a mosque for 
ever and that its character is never lost 
even if it is deserted or falls into ruins, or 
is obliterated from the face of the earth. 
They have further stated that as soon as a 
buiMing is ccnsecrated as a mosque, it 
vests in Gcd and all proprietary rights of 
human beings are extinguished init. Thay 
have even declared that it is not only’ the 


visible Structure that constitutes a mosque 
but fgn the lowest point in the earth up 
to ty highest point in tha heavens it is 


all 


mosque, and remains as such till 


15 A = -7 
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eternity. It is, therefore, that it can neither | 


be alienated, nor partitioned, nor inherited" 


It can never be used as a place of human © 


habifation: and even if the building col- 
lapse8, its material cannot be atil&ed or 
sold. These opinios have been Mased on 
the Quran, the Hadis (the ‘traditions of the 
Prophet), and the standard works of the 
Muslim jurists. Maulana Mufti Muham- 
mad Kifayat Ullah, P. W. No. 3, who is 
President of the All-India Jamiat-ul-Ulema 
(a body of theologians} has placed P. W. 
No. 3/A on the record, which contains all 
the authorities on which he.has relied for 
his evidence Shamas-ul Ullema Sayyed Ali- 
ul-Hairi is Mujtahid (religious leader) of 
the Shias of the Punjab and has produced 
P. W. No. 5-A mentioning the various 
authorities on.ewhich his statement ig 
based. Maulvi Sina Ullah, P. W. No. 6, 
is Secretary of the All-Indig Jamait-i-Ahl i- 
Hadis and the authorities, on which his 
opinion is founded, are contained in 
P. W. No. 6-A and P. W. No. 6-B. In one of 
the books quoted by him, the author says: 

“Tt is unlawful to sell or auction or demolish any 
wakf ‘property, especially a mosque or to give it 
abcd for its being included in 8 temple or Shivala 
of the Hindus, no matter whether the creator of 
the wakf himself or the ruling authority intends 
to do so. Such property is {subject to the sams 
rules as a frea man and just as a free man cinnot 
be converted into a slave, s)'o3nnot a mosque be 
ohinged into private property.” 

Maulvi Muhammad Ali, P.W. No 7, is 
President, Ahmadiyya | Anjuman i Ishait- 
i-[sham and his evidence is also in the same 
atrain as that of the others. Maalvi 
Muhammad Ismail, P. W. No. 8is Khatib 
(Preacher) Jami Masjid, Ahl i-Hadis. In 
one of the anthorities cited by him, in 
order to emphasize the interminable nature 
of a wakf like a mosque, the illustration of 
the Haly Temple in Jerusalem is recorded 
which uscording tothe author, was demo- 
lished by Nebuchadnezzar and desecrated 
by him by the throwing of sweepings and 
ths slaughter of swine but on the ruins of 
which one of the descendants of David was 
enjoined by God to put up a place of wor- 
ship later, In another authority it is 
stated that even if no.visiblp trace is left 
of the „building used as a mosque, its site 
remains a mosque for ever (P. W. No. 8-A). 
Maulana Ghulam Murshid, P. W. No. 9, is 
Honorary Professor of the Ishait-i-Islam 
College and has referred to several autho- 
rities of which extracts are given in 
P. W. No. 9-A and P. W. No. 9B. One of 
the theologians refegred to in P. W. No.9 B 
has cited the examplaof Kaaba, to which 
every Muslim in thé world turns his face 


1938 


e five times.a day for prayers and which, 
according to the Mulims, is the first 
mosque built on this earth by the Prophet 
Abraham. The building of Kaaba wag for 
centuriys used as atemple for idols byt ii 
lost neither its sanctit$ as the firat house 
of God nor its svatus a mosque. It is 
evident that the opinions alluded to above 


have not been invented for the occasion’ 


and it cannot be urged that they do not 
represent the true views of Islam on the 
character and status of a mosque. That 
this rule of Muslim Law bas been accepted 
without any modification in British India 


is amply borne ont by authoritative text- 


books like Baillie’s “Digest of Muhammadan 
Law“ on the subjects to which. it is-usually 
applied by British Courts of Justice in 
India, as well as by Ameer Ali’s Muham- 
madan Law which again is*a popular book 


of reference on all questions of the Islamic, 


Law which arise in the British Indian 
Qourts. Some of the passages that are 


relevant to our inquiry are reproduced 


below: 


“1. ‘When a musjid (mosque has fallen to decay 


and is no longer used for prayer, nor required by 
the people, it does not revert to the appropriator 
or his hens and cannot be sold, according to the 
most correct opinions.’ (Baillie’s Digest, 1€65 
Edition, ps ge 608.) 

2. ‘According to Abu Hanifa and Abu Yusuf, 
the land which has once been dedicated to a 
mosque continues wakf even though it has become 
waste and the buildmg has fallen. into ruin’ 
(Ameer Alis Muhammadan Lew, Edn. 4, Vol. 1, 


page 403.) 


3. ‘If a person were to make a wakf ofa piece : 


of land for the purpose of erecting a mosque, he 
cannot afterwards resume or sell it, neither can it 
be inherited, because „this ground is altogether 
alienated from the right of the individual and 
appertains solely to God' (Ibid, page 404.) 

4. ‘A masjid for which there no longer remained 
a congregation and all around it had gone to decay, 
it was not lawful to convert it into a cemetery. 
(Ibid page 408.) 

5 ‘A dedication in favour of a mosque is abso- 
lutely lawful according to Abu Yusuf for 8 mosque 
exists for ever until the Day of Judgment and can 
never revert to private proprietorship even though 
it be ruined and wholly disused, nor can its 


material be taken to any other mosque.” (Ibid, 
page 407.) ad 
6. ‘Though a mosque may be ruined and be 


never used, stil} itis a mosque, for ever consecrated 
to the eternal worship of God until the Day of 
Judgment,’ (Ibid, page 408.) a 


7. ‘But whether a mosqoe has become ruined or 
dilapidated, or the people have no further need 
owlng to another mosque close by, still it will not 
- revert to the ownership of the wakif, nor will it be 
lawful to take it or its property to another mosque.’ 
(Ibid, peee 409.) i 

8, ‘It must be remembered that the failure or 
non-existence of the initial®or primary object of a 
wakf does oot, under the Hanafi Law, affact the 
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operative character or validity of the wakf, or 
avoid it. (Ibid, page 412.) 
9. ‘When once a dedication has been duly 


: effected, the right of the person making the wakf 


in the property dedicated ‘drops’ absolutely. 
Thenceforth the property is ‘tied up’ in the 
ownership of the Almighty, and nobody has a 
right to deal with it in any shape—neither the 
wakif, nor his heirs, nor the baneficiaries under 
the wakf. In other words, all right of proprietor 
ship ceases, the property cannot be alienated, or 
transferred by sale or gift, nor is it subject tothe 
rights of inheritance.’ (Ibid, p. 4&2) 

10, ‘Asa general rule, therefore, private aliena- 
tion, temporary or absolute, by mortgage or other- 
wise of wakf lands, even though for the repair or 
other benefit of the endowment, is illegal according 
to the Mussalman Law.’ (Ibid, p 4835.) 

11. ‘No alteration made in a wakf building by 
the purchaser or anybody else can change the 
character of the wakf.' (Ibid, p. 491) 

12, ‘A wakf pioperty is inalienable, because it 
belongs virtually to Almighty God, being intended 
for the benefls of mankind.’ (Ibid, p 541.) ‘3 

13. ‘The second effect of the consitution of 
wakf 16 to render the property imprescriptible, 
that is, it cannot be subject to the rights of the 
sovereign as private property.’ (Ibid, p, 543) 

14. ‘The third effect resulting from the consti- 
tution of wakf is that it renders the property go 
dedicated nomheritable.” (Ibid, p. 543). 

15, ‘The proprietorship of wakf property is 
transferred to God, that is to say, such property 
ceases for ever to be subject to the mght of private 
Lroprietorship of. 2” (Ibid, p 547; 


It is not peculiar to the Muslims alone 
toattach eternal sanctity to their mosques, 
A house cf God in every retigion that 
worships God is treated on similar lineg, 
Take for example, a church of the (Ohris- 


. tians. At p. 846 of Hualebury’s Laws of 


England, Edition 2), Vol. 11, it is said 
that after consecration a church continues 
to exist us a church in the eye of the 
law, even though the material building 
is destroyed. At p. $60 it is remarked 
that property once consecrated will retain 
ihe ecclesiastical character thus bestowed 
upon it, whoever may be actual owner 
and whatever may bethe nature of his 
tenure. At p. 861 it is observed that 
property consecrated is separated for ever 
from tne common uses of mankind and 


“is set apart solely for sacred purposes 


forall time. A p. 863 if is stated that 
when the fabric of a church has once 
become devoted tn sacros usus, it cannot 


.@yer be used asa habitation for man, nor 


has a Judge any power to sanction the 
use of it for secular purposes. It Would 
thus appear that under English Law a 


church stands on the came fodting as a 


mosque under the Muhammadan Law, the 
only difference being that, while nder the 
former an Act of Parliament can &vest a 
church of its sanctity, under the Xlatter 
this authority is vested in ng human Weing 
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in the world, evenif he isa raler of the 
State andin no human institution, even 
if itis a law making body. Besides, a 
mosque is held in exceptional reverence 
and esteem and is treated as a honse of 
‘God in the real sense of the term. None 
who is unclean Gan enter its precincts and 
even the mightiest pctentate on earth is 
bound to take his shoes off when visiting 
it and must rub his shoulders with the 
humblest of his subjects when in prayers 
for he stands there in the presence of the 
King of “all kings. By virtue of the 
transcendént character that a mosque thus 
holds it is ranked far above every other 
kind of property whether secular or 
sacred. 

ch being the inherent characteristics 
of the building in dispute, and such the 
conditions and obligations attaching there- 
to under the Muhammadan Law, the ques- 
tion is how far the provisions of the 
Limitation Act affect the case. It is con- 
tended on behalf of the respondents that 
the Muhammadan Law has been altered 
and abolished within the meaning ofs. 5, 
Punjab Laws Act (IV of 1872) by the 
Limitation Act tothis extent that if the 
possession of a mosque is acquired bya 
person whose interests are hostile to those 
of the Muslims and who does nct bzheve 
in the sanctity of the building, it becomes 
adverse to the Muslims and that unless 
scmebody interested ın the mosque takes 
any step to recover its pcssession from 
the adverse possessor within the period 
of twelve years, all rights inthe mosques 
are extinguisLed and its sacred characier 
is lost as well. ‘The Limitation Act being 
the law of the land, all the provisions of 
the Muhammadan Law relating to a 
mosque are to be read subject to the 
modifications and improvements introduced 
by that statute. The law of limitation 
makes no exception in favour of any 
cacred property us such and consequently 
in the eye of the law so far as limita- 
tion is concerned, sacred property stands 
on the same footing as secular property. 
The only cases, which are immune from 
the operation of the Limitation act, are 
specified inthe Actitself and those that 
are hot 80 specified are not entitled to claim 
exempticn on auy basis. In order to illus- 
trate that the Muhammadan Law has been 
partially ultered by the Limitation Act, 
Oounsel Hr the respondents has referred us 
to Arta gi03 and 1U4 which prescribe a fixed 
periog# of limitation for recovery of dower. 
Unda the Muhammadan Law 4a claim for 
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dower cannot be barred by time, as limita- 
tionis not known to the Muhammadan - 
Law; but under the Limitation Act if 
any, wife or widow, as the case may be, 
seekg to recover har dower throughgOourts, 
she is compelled kae the law, to bring 
her suit within the period prescribed, 
therefor by the Limitation Act. It is further 
argued that by enacting Arts. 134-A, 134-B 
and 134-0, the Indian Legislature has ex- 
pressed its clearintention to bring the 
endowed property, of whatever nature it 
may be, within the purview of the Limi- 
tation Act. This being so, Art. 144, Limi- 
tation Act, has barred the remedy of the 
Muslims to recover the building in suit 
for ever and a, 28, Limitation Act, has 
extinguished their right to do so. 

It is conceded on behalf of the res- - 
pondents thata mosque isa juristic per- 
son, but it is contendéd that in relation 
to a mosque, this legal fiction comes into’ 
existence only when any property takes a 
wordly shape and inasmuch as this fiction 
cannot exist divorced from property, it 
vanishes along with the property which 
brings the fiction into existence. 

On behalf ofthe appellants it is not 
denied that the Limitation Act is the law 
of the land, nor is it asserted that s. 3, 
Limitation Act, is not applicable to any 
suit which is brought in a Court of law. 
It is, however, contended that the Limita- 
tion Act does not touch a religious in- 
stitution like a mosqué inasmuch as a 
mosque isnot immovable property in the 
crude sense of tha term but is something 
different from it. Itisa juridical person 
anda juridical person, as sucb, cannot be 
treated as property, what to say of its 
being treated as immovable property. 
They further urge that a mosque is ‘extra 
commercium’ and as it cannot be pur- 
chased or sold, it cannot be adversely 
possessed. Even if the Limitation Act 
app-ies, and a, mosque is covered by 
Art. 144, Limitation Act; and is adversely 
possessed, it isin its nature incapable of 
an @whed in the sense in which other 
worldly properties are owned. Its sacred 
churacter is never lost nor we the con- 
ditions , and obligations attaching to it 
destroyed. An adverse possessor takes it 
subject to allthe burdens which are im- 
posed upon it and all ‘the privileges to 
which it is entitled. Moreover, the mera 
fact of its being possessed by a non-Muslim 
or its being used in a sacrilegious manner 
is notsuch an actdf hostility as would 
start the adverse, possession of the non- 
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Muslim possessor in the legal sense of the 
term. Whether it remains in its original 
shape and formor whether it falls Mto 
crumbles, it continues fb be a mosque and 
every person who professes the Muslim 


Faith, is entitled to treat the building’ 


as of right as a mosque and to say his 
prayers therein. Under the Muhammadan 
Law a zimmi (a non-Muslim fellow sub- 
ject) can be the custodian of a mosque and 
the religious faith ef the custodian, there- 
fore, does not matter. Every time that any 
Muslim belonging to any generation is 
-prohibited from using the building or the 
-Site of the mosque asa mosque, afresh cause 
of -action arises to him to seek*his remedy 
in a Court of law. 

Both parties have relied, on a large 
number of decided cases and even though 
I am disposed to think that most of them 
have no direct bearing on the question at 
issue, yet in View of the importance of the 
case and the complex nature of the issues 
involved, I consider it advisable to refer 
to them alland to comment upon them 
wherever necessary. I shall first discuss 
the authorities relied upon by the appel- 
lants. In Jewun Dass Sahoov. Shah 
Kubeerooddeen (z2) decided in 1840, 
which owas referred with approval 
in a later judgment of their Lordships of 
the Privy Oouncil reported in Vidya 
Varutht Thirtha Swamtgal v. Baluswamt 
Ayyar (33) a sajjadanashin of a khankah 
enteied into a contract wilh a Hindu of 
the name of Jewun Doss Sahoo for the 
„loan of a certain sum of money and «as 
.security for the repayment thereof trans- 
.ferred certain lands comprised in and 
conslituting part of the grants made to 
‘the khankah under a Royal decree. [b was 
stipulated that if the sum was not repaid 
within the prescribed period, the lands 
would become the absolute property of the 
said creditor. Later, another deed was 
executed in the creditor's favour by his 

. Muslim debtor. On the debtor's death the 
-successor challenged the alienations made 
by his beak aia and insisted that the 
lands in question were wakf property of 
‘which neither a conditional nor a bona 
fide sale could be made. The opinions 
of the law officers upon the tenure of the 

< Jands in suit were taken by the Sudder 
Dewany Adawlut and they were to the 
effect that by the Muhammadan Law the 

‘ gale or mortgage of wakf lands was illegal, 

t andon that ground, the Sudder Dewany 
Adawlat decreed-the clainf. On appeal 
their Lordships of the Privy Council came to 
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the same conclusion and held that the pro- 
perty in suit was wakf and that inasmuch as 
a mutwalli had no right to ahenate such 
property, the transfer was illegal. In the 
couise of their judgment, their Lordships - 
referred to Hidaya, Book XV, as translated 
by Hamilton in support of their conclu- 
sion. Limitation was pleaded as a bar in 
this case by the Hindu alienee, but his 
contention was repelled on the basis of a 
different enactment which is qot now in 
force, . 

In Court of Wardsv. Ilahi Bakhsh (21), 
certain Muhammadan residents of Multan 
sued for an injunction restraining ihe 
defendants from selling a piece of land 
forming part of the area known ss Mai 
Pak Daman grave yard and entered in 
the settlement record as ghair mumkin 
kabristan ixf the possession of the Muham- 
madans and owned by Makhdum Hassan 
Bakbsh. Their Lordships of the Privy 
Council held that on the facts found 
the land in suit formed part cf a grave-yard 
set apart for the Muhammadan community 
and that the Makhdum had no private 
rights of owneiship over any part of the 
grave yard. lt may be remarked that the 
decision of this case was mainly influenced 
by the fact that the defendant was the 
trustee and custodian of the shrine of the 
Saint Mai Pak Daman. Their Lordships 
inter alta observed : 

“It is obvious that if it were held within the 
area of the grave-yard, land unoccupied or appa- 
rently unoccupied by graves was plivate property 
and at the disposal of the recorded owner, it would 
lead to endless disputes, and the whole purpose of 
the Government in setting aside land as an open 


grave-yard for the Muhammadan community m 
Multan would be fi: ustrated,” 

This case for the reasons stated above 
Cannot serve as a useful authority tor the 
propeésition advanced by the appellants. In 
Vidya Varutht Thtertha Swamigal v. Balu: 
aswams (33), their Lordships of the Privy 
Oouncil at p. 840* of the report obesrved as 
follows: h 

“The conception of a trust apart from a gift was 
introduced in Ihdia with thé establishment of 
Muslim Rule. But the Muhammadan Law 
relating to trusts differs fundamentally from the 
English Law Ib owes its origin toa rule laid down 


‘by the Prophet of Islam, and means, ‘the tying 


up of the property in the owneiship of God the 
Almighty and the devotion of the prétits for the 
beneit of human being.’ When once it 1s declared 
that a particular property is wakf, or any such 
expression is used as implies wak, or i Me tenor of 
the document shows, as in Jewan Das 
Shah Kubeeruddin (22), that a dedication t 
or charitable purposes is meant, the right 
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ferred to the Almighty ..... sees The manager of 
the wakf is the mutwallt, the Governor, Superinten- 
dent, or Ourator... . The head of these khankas 
which exist in the large numbers in India, 15 called 
a sajjada nashin...........Bat neither the sajjada 
mnashin nor the mutwalli has any right in the 
property belonging to the wakf; the property ia 
not vested in him, and he is not a “trustee” in the 
technical sense.” 


Tus judgment, too, beyond making a 
general exposition of the nature of a 
Muhammadan wakf does not advance the 
appellants’ case any further. It may also 
be remarked in passing thats. 10, Limi- 
tation Act, has been amended since ani tha 
managers of religious or charitable endow- 
ments have been declared to be the trustees 
thereof. 

fo Ballabh Das v. Nur Mohamad (4), the 
suit under appeal concerned a plot of land 
in the city of Lucknow. In the words of 
their Lordships ofthe Privy MMouncil, the 
purpose of the suit was to establish that that 
plot of land was a graveryard in the sense 
of the Muhammadan Law, that is to say 
‘extra commercium’, and dedicated for the 
benefit of the Muhammadansin general in 
such sense that private ownership therein 
did not exist. In 1928 that plot of land was 
sold by one Musaminat Musaheb Khanum to 
Ballabh Das, a Hindu. Thereupon certain 
Muhammadang sued in a representative 
capacity torecover the land from the defen- 
dants. Inthe course of the litigation that 
followed it was found that after the Mutiny of 
1857 and by virtue of Lord Oanning’s Pro- 
clamation of March 15, 18538, all lands in 
Oudh were confiscated and every right in 
the soil in the city of Lucknow was vested in 
‘the Crown. By the letter of the Financial 
“Oommissioner of Oudh, dated August 7, 
1863, lands were granted to people whom 
the Orown liked to grant. lt was then 
that one Kale Khan from whom Musammat 
Musaheb Khanum derived her titles was 
entered as a proprietor by virtue ôf posses- 
sion of this land. It was admitted by the 
defendants that in 1868 and prior thereto 
some few persons have been buried in the 
land. In 1870.the land was closed for the 
- purposes of a cemetery by order of the 
. Municipal Board. It was proved that in 
1913-there were some thatched houses of 
-gome tenants on the land for which rent 
was received by a daughter of Kale Khan. 
In 1919 a map of that plot of land was 
produged in Oourt in another legal proceed- 
d it showed a number of thatched 
and five or six latrines. On these 
s the Subordinate Judge held that Kale 
an was Dither a manager nora takiader 
of the landin syit and that the land was 
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his private property. The District Judge 
agreed inthis view. On appeal, the Onief 
Ooyrt reversed the judgments of the Oourts 
below and decread the suit. Bajlebh Das 
appsaled to thei@Lordships of the Privy 

Council but his appeal was dismissed with 
a certain modification in the decree. In the 

course of their judgment, their Lordships 

observed at p. 187* of the report: 

“Tf, however, account is taken of the fact that the 
particular plot No. 103 is described as a graveyard 
1t becomes diffioult indeed¢o suppose that the fact of 
possession or custodianship is not the basis of ths 
entry ....The khasra can hardly mean that it was 
the intention of Government at the First Reagular 
Settlement, to vest the ownership of such a ceme- 
tery as is described ia the map in a private indi- 
vidual, thereby destroying its character as a gabristan 


according to ordinary conception of the Muhamme dan 
Law.” 


At p. 188* their Lordships have remarked: 

“If the materials in the present cass fellto be 
looked at asa more question of evidence, their Lord- 
ships are sitisfied that the true inference to be 
drawn from the evidence as a whole would be that 
the suit land is a cemetery in the ordinary 
Muhammadan sense and is no longer the subject 
of private ownership ” 


ln the result, their Lordships granted a 
declaration that the suit land was dedicated 
for the purposes of a grave yard according 
to the Muhammadan Law and that defen- 
dant No. 1 had no title tnereto. In Saitg 
Ram v, Amjad Khan (23), a plot of land 
had been used as a cemetery for a number 
of years before the Mutiny of 1857. Subse- 
queatly the whole village im ubich the land 
wad situated, was contiscated by Government 
in consequeuce of the misconduct of the 
Muslim owners of the village during the 
Mutiny and was sold to the defendants 


-who were Hindus. Some time afterwards 


the Muslims brought a suit for a declaration 
that the plot of land referred to above was 
a public burial ground and was not the 
property of the Hindu purchasers of the 
village and further asked for an injunction 
restraining the defendants from making 
encroachments on the land. The Court 
of trst instance dismissed the suit on the 
groupd that an actual dedication of the land 


pad not been proved. The lower Appel- 


late Uourt found that the land was a 
cemetery and had been ued as such for 
upwards of 100 years. The defendants ap- 
pealed and Banerji J. who heard the appeal 
observed as follows: h 

“In Mr, Amir Ali's Muhammudan Law, Vol 1, Edn. 3, 
p. 315, itis atated that ‘when a person erects an aque 
duct for Musalmans or an inn for tne occupation of 
travelleia or a caravan-sarai’ or constitutes his land 
into a cemetary, the right of property according to 
Muhammad (a disciBle of Imam Abu Hanifa) abates 
when people have used¢he aqueduct, have occupied 
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e Ta inn or carvan-sarat or buried in the cemetery’... 
The Court below was therefore right in holding tha 

the defendants had no longer any proprietary right 
in the land in suit. By the tion which took 
place after the Mutiny, only such rights wef con- 
fiseated ‘hs existed in the wWbels at the dateSdf the 
confiscatien, and it is those gights only which have 
been acquired by the defendants. If a valid wakf 
hed been created in regard to the land in question 
before the confiscation, the original owners had 
ceased to have any right to the said land. Therefore 
the defendants by acquiring the right which had 
er Pe aaa. could not acquire the ownership of 

e n 19 


On the basis ofthe Privy Council judg- 
ment referred to above as well ason that 
of the Allahabad judgment, the appellants 
urge that even an act of State is not 
sufficient to rob the sacred property of its 
sanctity. They further argue that if a 
person acquires any rights in the sacred 
property whichis so confiscated, he takes 
the property along with the burden which 
is imposed upon it, and that the only posi- 
tion that can be conferred ty law on the 
transferee by virtue of such an acquisition 
is that of a mere possessor and not of an 
absolute owner. To this extent these judg- 
ments lend support tothe appellants’ con- 
tentions. Inthe Privy Council case, land 
had been confiscated and re-conferred upon 
Kale Khan and his name had also baen 
entered as a proprietor by virtue of posses- 
sion. He had built thatched huts on the 
land and had rented them to certain tenants. 
He had also constructed some latrines on 
it. Such use of the land was obviously 
-inconsistent with its use as a grave-yard 
and these acts had been committed more 
than 12 years before the institution of the 
suit. There was not a scintilla of evidence 
to show that Kale Khan had anything 
to do with the original taktadars of the land 
and it was only in view of the subject-matter 
of the suit that their Lordships .of the 
Privy Council appear to have held that the 
entry as regards his ownership indicated 
mere possession and custodianship and 
not proprietorship in ‘the- ordinary 
sense of the term. Similarly, in 
the Allahabad judgment the whole vil- 
lage had been confiscated including the 
graveyard gnd sold by the Government 
_to non-Muslims. From the fact that the 
appeal had arisen in 1904 and that the 


appears thatthe suit by the Mussalmans 
had been instituted long after the ordinary 
_ period of limitation had expired. In spite 
of this lapse of time, the learned Taane 
presumably in view of the nature of the 
subject-matter of the suit concluded that it 


- could not be owned either by the Govern: — 
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ment or by its assignee, inasmuch as the 
property in its very nature was incapable of 
being owned. 

In Abdul Ghafoor v. Rahmat Ali (25), 
Srivastava, J. observed : 

“Once land has been dedicated for the purpose of 
a cemetery it must always be regarded asa ceme- 
tery unless for any reason the land turns out to 
be unfit for use as a cemetery. Once a wakf is 
established either by evidence of dedication or by 
evidence of user, it ig an essence of the wakf that it 
ehould be permanent.” 

In arriving at this conclusion the learned 
Judge referred to u passage’ in Baillie’s 
Digest which reads as follows: ° 

“And being-asked with regard to a cemetery in 
a village where it had gone to decay and there re- 
mained in it no traces of the dead, not even bones, 
whether it was lawful to sow the land and take 
its produce, answered “No” for in legal effect? it is 
stilla cemetery.” 

In Chhtutkao v. Ghambir Mal (58), Pullan, 
J., adopted the observations made by Sri- 
vastava, J., in the case cited above. These 
two judgments obviously emphasize the 
permanent nature of a Muhammadan wakf. 
In Jagram B1bi v. Ganesht '3), the suit in 
which, the second appeal had arisen was 
instituted by the plaintifs representing the 
Shafei residents of a place called Puduna- 
garam against the defendants are represen- 
tatives of the Hanafis of the same lacality, 
praying for an injunction’ restraining the 
latter from enlarg ng a certain reservoir 
attached to a mosque which had been found 
by the Courts below to be in their exclusive 
management ever since another mosque had 
been built a long time before by the Shafeis 
in the same compound, from using some 
granite stone lying in the compound in the 
construction of the reservoir and from ob- 
structing a pathway extending from tho gate 
of the older mosque by the side of its reser- 
voir to the mosque which wasin the exclusive 
possession of the plaintiffs. One of the 
questions that arose for decision was whe- 
ther the mosque in which the Hanafis gene- 
rally said their prayers and the reservoir 


_ attached thereto which was intended to en- 


able the congregation to perform ablutions 
were the common properties of the plaintiffs 
and the defendante. The trial Court found 
that asthe Hanafi had been in exclusive 
possession of and using the mosque ever 


. since the other mosque was built by the 
' confiscation hud taken place in 1857, it ` 
- years, the latter kad lcst their right in the 


Shafeis, that is for a period of more than 19 


older mosque and its réservoir. The Bub- 
ordinate Judge in appeal confirmedthas nd- 


_ing. A further appeal was presendd to the 


(58) A I R1931 Oudh 45; 130 Ind, Oas.4117; 6 
oe 452;70 W N 1159; Ind. Bul (193) ¥Oadh 
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High Oourt and in the course of their judg- 
mo Abdur Rahim and Ayling, JJ. observ- 
ed : 

_ “It seems to us that the finding mnst be under- 
stood with reference to the subject-matter of the 
litigation aits It will suffice for us, therefore, to point 
out this according to the accepted view of the Sunni 
Schools which comprisethe followers both of Imam 
Abu Hanifaand Imam Shafie it is in the very concep- 
tion of a wakf which is the name for a grant by 
which mosques and similar institutions are dedicated 
— that all proprietary rights cf men should be ex- 
tinguished in the property so dedicated. The result 
according to “the theory of Muhammadan Law is that 
proprietary rights ın the subject-matter of wakfs be- 
come re-vested in God inasmuch as Heis originally 
the owner of all created things and it is by His T- 
mission that men acquire rights therein so that when 
men's right ceases in a particular thing, it reverts to 
the propistorship of God. (See Hamilton's Hidaya, 
Grady's edition, pp. 331, 332) Further as it is the 
object of a dedication of the nature of a mosque that 
the public chould say their prayers therein, it is not 
open to those who are charged with the superinten- 
dence and management of a mosque to exclude any 
Mohammadan who wishes to say his prayers in it, 
except on the ground of misbehaviour.’ 

In arriving at their conclusions, the 
learned Judges relied on a Privy Council 
judgment reported in Fuzl Karim v. Maula 
Baksh (59) and cn two cases from the 
Allahabad High Oourt, each decided by five 
Judges, reported as Atahallah v. Azimillah 
(60) and Jangu v. Ahmadullah (61), respec- 
tively. This judgment no doubt was bet- 
ween Muslims themselves and may not goa 
long way to help the appellants; but the 
principles enunciated therein are: 1) that 
- proprietary rights in a mosque are extin- 
guished as soon as it is consecrated, and (2) 
that so long as a mosque exists as a mosque, 
every Muslim hasa right to offer his prayers 
init. In Bhupati Nath v. Ramlal (62,) at 
p. 1601, Mookerjee, J. in connection with the 
case of a Hindu Endowment, states: 

- “The-Hindu Law recognises dedication for the es- 
tablishment of the image of a deity and for the 
maintenance and worship thereof. The praperty 
so dedicated to a pious purpose is placed ‘axtra com- 
mercium and is entitled to special protection at the 
hands of the Sovereign whose duty it isto intervene 
to prevent faud and waste in dealing with religious 


endowments.” 
In Manohar Ganesh v. Lakshimiram 


. Goundram (30), which again‘’is a case of a 
Hindu endowment, West, J. observed at 
. p. 264+ of the report: 

“Property dedicated to a pious purpose is, by the 
Hindu as by the Roman Law placed extra commer- 
cium . ...Mre Macpherson admitted for the defendants 

ln this case that they could not sell the lands bes- 


(5 18 Q 448; 18 I A 59; 6 Sar. 19 (P O), 
(604 19 494; A W N 1890, 179 (F B). 
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towed on the idle Shri Ranchhod Raiji. This restric- ý 
tion is like the one by which the Emperor forbade 
the alienation of dedicated lands under any circum- 
stan@as. It is consistent with the grants having 
been®made to the judigial person symbolized or per- 
gonified in the ideal aWDakor, It is not consistent 
with this juridical persén’s being conceivell as a mere 
slave or property of the shesaks whose very title 
implies not ownership, but service of the God. Itis 
indeed a strange, if not wilful, confusion of thought 
by which the defendants set up the Shri Ranchhod 
Raiji asa deity for the purpose of inviting gifts and 
vouchsafing blessings, but, as a mere bl of stone, 
their property for the purpose of their appropriat- 
ing every gift laid at its feet. But if there is a 
juridical person, the ideal embodiment of a pious- or 
benevolent idea asthe centure of the foundation, this 
artificial subject of rights is as capable of taking offer- 
ings of sash and jewels asof land Those who take 
physical possession of the one as of the other kind 
of property incur thereby a responsibility for its due 
application to the purposes of the feundation—com- 
pare Griffin v. Griffin (63).. They are answerable 
as trustees even though they have not consciously ac- 
cepted a trust, and a remedy may besought against 
them for maladmijnistration .” 

It may be remarked that this judgment 
was contirmed on appeal by their Lordships 
of the Judicial Committee in Chotalal v. 
Manohar (63). In Pramatha Nath Mullick 
v. Pradyumna Kumar Mullick (40), the idol 
in suit was established as a household god 
and the founder gave funds in order to con» 
tinue the up-xeep nnd maintenance of the 
deity. During his lifetime the founder acted 
as shebatt and after his death his widow 
officiated similarly as a. ministrant of the 
worship. Anadopted sonof the founder 
attained the age of :0 years in the lifetime 
of the widow and became de facto the per- 
son charged with the same duties as his 
adoptive father and mother had performed. 
Héexecuted a deed of trust providing par- 
ticalar premises for the location and wor- 
ehip of the deities Sometime afterwards 
the widow died and it came to light that 
she bad made a very large endowment in 
favour of the family idol and by her will 
hid appcinted her adopted son her execu- 
tor and trustee, In the course of the litiga- 
tion that ensued after the death of the 
adopten son, one cf the questions that aroge 
was afto the location of the idol On behalf 
of one of the litigants it was argued that the 
testator treated the idols or @muges which 
he had set up as his personal property and 
left them absolutely to his adopted son. 
This proposition was rejected by the Appel- 
late Court and their Lordships of the Privy 
Oouncil remarked that they could give no 
countenance to it and approvingly referred 
to the following passage from the judgment 
under appeal : hr 

“The inclusion of the jdols, however, among items 
of property, movable and immovable, does not 

(63) (1804) 1 Sch, & Ref, 352; 9 R R 51, 
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show that the testator regards his interest in them 
in the same light as his interest in his secular 


property , 

Atp. 821* of the report their Lordships 
observed : m 

“An argument which would reduce a family idol 
.to the ition of a mere {Movable chattel is one 
to which she Board can give no support, They 
think that such an argument is neither in accord. 
with a true conception of the authorities, nor with. 
principle." : 


And at p. 822* the following remarks 


ur. f 

“Their Lordships do not think that such cases 
form any ground for she proposition that Hindu 
family idols are property in the crude sense main- 
tained, or that their destruction, degradation or 
injury are within the power of their custodian for 
thé time being. Such ideas appear to be in viola- 
tion of the sanctity attached to the idol, whose legal 
entity and rights as such the law of india has long 


recognized. 
At p. 825* it was remarked : 


“The true view of this is that the will of the idol 
in regard to location must be respected. If, in the 
course ofa proper and unassailable administration 
of the woiship of the idol by the shebatt, it be 
thought that a family idol should change its location, 
the will of the idol itself expressed through his guar- 
dian, must be given effect to... . 


A fortiori it is open to an idol acting through his 
guardian, the shedatt, to conduct its worship in its 
own way at its own place always on the assumption, 
thatthe acts of the shebatt expressing its will are 


not inconsistent with the reverent and proper con- 
duct of its woiship.” 


In Balt Panda v. Jadu Mony Sontra (39) 
an old teraple in which certain Thakurs 
were located was blown off by astorm and 
they were placed in another temple near 
by.. Some disputes arose between the she- 
baits in whose temple the Thakurs bad been 
placed and the shebait of the original tem- 
ple. Ocnsequent upon these disputes, the 
old shebait re-built the temple which had 
~ been demolished and wanted to bring the 
Thakurs to the newtemple. Thereupon a 


suit was instituted by the Thakurs in their ` 


juristic capacity that they might be’ taken 
_outof the temple of the defendants and 

placed in theirown new temple. The trial 
Court dismissed the suit < under Art. 49, 
Limitation Act, which applies to suits for 
specific movable property nct coveyed by 
“Arts. 48, 48-A and 48 B or for compensation ` 
for wrongfully taking or injuring or wrong- 
fully detaini@g the same.- Chattarjee, J., 
who delivered the judgment remarked: 


“In this view of the case it is not necessary to 
consider whether the Thakur is to be considered a: 
movable property. Pesides, a Thakor has been 
held to be a juridical paved and, considering the 
claim as itis made in that case, I do not ses why 
it should not be held that the Thakur is a juridi- 
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cal person, and is, therefore, not amenable in any 
sense to the mischief of Art. 49." 

Richardson, J? concurred in the order 
proposed by Chatterjee, J. These autho- 
rities have been relied upon by the appel- 
lants in support of the proposition that a 
mosque is not property in the crade sense 
of the term and it is argued that a mosque, 
although made of bricks and mortar, can- 
not be treated as immovable property in 
the same way as an idol which is made of 
wood orstone cannot be treated as mov- 
able property. The mosque is*as much a 
juristic person as an idol and similar sanc- 
tity attaches to it as attaches to an idol. 
The respondents contend that these autho- 
rities are not in point, inesmuch as a 
mosque is not placed on the same foofing 
by the Muslims as an idolis by the Hin us. 
A mosque’ is only a house of God, while an 
idol is God himself. It is a personification 
of God, or, in other words, it is God sym- 
bolised But [ do not agree. ‘The ratro 
decidendi of the judgments alluded to abiye 
was not whether an idol as a symbol: of 
God cauld te treated as mov.ble> property 
or not but wkether as a juridical person it 
could be held as such .and the reason that 
prevailed with the learned Judges for hold- 
ing an idol to be outside the description of 
movable property was, as appears from 
the remaiks quoted from Bah Panda Y. 
Jadu Moni Sontra (39) that it was a juridi- 
Cal person 


In Bejay Chand Mohatap v. Kali Pada 
Chatterjee, £0 Ind. Oas. 78 (42) allegation of 
the plaintiff was that the land in dispute was 
made over to the predecessor of the defend- 
ant in order that the income might be applied 
for the worship of the image established by 
an ancestor of his more than half a century 
before the institution of the suit. About 
40 years before commencement of the liti- 
gation,the site on which the temple stood 
was washed away and the image itself was 
broken to pieces. Since then, the broken 
image had been worehipped by the pre- 
decessor of the, defendant. The plaintiff, 
however, established a new image in a new- 
ly constructed temple in the same village. 
He consequently prayed that the defend- 


< ant might be compelled to perform the 


worship of the newly established image 
and to provide out of the income of the 
land in his possession, the articles gecessary 


for the worship of the image an&if the 
defendant refused to perform the Worship 
orto supply the articles necessary in that 


behalf, a decree might be made aginst 


978 
him for ejectment. The learned Judges 
observed: r 


“The question arises whether this trust came to 
an end ‘when the temple was washed away and 
the image was broken..... This text shows that 
when sn image has been mutilated or destroyed, 
the religious purpose does not come to an end. . and 
the endowment is not affected by the destruction 
or mutilation of the image The religions purpose 
still survives and anew image may be established 
and consecrated in order that it may be worshipped 
ag intended by the original founder.” 

On the analogy of this case the appel- 
lants seek to establish that the religioas 
purpose, «or which the mosque was con- 
structed, did not come to an end by the 
destruction of the mosque and that it still 
survived. The appellants have further reli- 
ed on Ram Rao v Rustam Khan (24) Queen- 
Empress v. Subhan (86 Ghulam Sain v. 
‘Emperor (37°, Abdul Kader v. Abdul Kasim 

(38,, Lachhman Das v. Arya Pratinidht 
Sabha, Punjab 138 Ind. Cas #309 (65) and 
Reg. Second Appeal 1391 of 1936, Imam 
Baksh Munawar Din v. Mandar Narsingh 
“Puri Parhalad Rai (66) in support of 
their contention tbat ihe sacred character 
of wakf property is not lest meiely being 
possessed or owned by persons holding 
faiths diferent from those of the original 
dedicators or from those of the persons for 
whose beneft the wakf is intended. 

In Ram Rao v. Rustom Khan (24) certain 
land at Dharwar, which had formely been 
used as a grave-yard by the Muhammadan 
community residing there but which had 
not been used as such for 20 or 30 years, 
was:sold by the owner to a Hindu named 
Ramrao Narayan Bellary who thereupon 
began to prepare the foundation of a house 
which he proposed to build upon it. The 
“Muhammadan residents of Dharwar brought 

a sult alleging that they were accustomed 
to perform religious rites and ceremocies at 
the graves in the said land and prayed for 
a declaration that they were entit]8d so 
to do and for an injunction restraining 
‘the defendants from obstructing them. 
‘Both the Subordinate Judge and the 
District Judge decreed the suit. Ramrao 
-appealed and the appeal came on for hear- 
“ing before a Division Bench composed of 
- Fulton and Crowe, JJ. Fulton, J. in deli- 
vejing the judgment observed as follows: 


“The land in dispute, it has been found, is a 
Srave-yard, disused, it may be, for 20 or 30 years 
bat retaining nonetheless its characte: as such. By 


ges B 50; 26 TA 199; 2 Bom. LR516;7 Sar. 
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the custom of the country founded on 4 sentiment 
which may almost be described as universal the* 
ground in which human remains are interred 18 
regarded as forever sacred The members of the 
families of the dead are in the habit of performing 
certgin ieligious segvices at their tombs, The 
ownership of the soilfnay be vested in Others, but 
the permission to bury in theland granted ag 1t 
must be subject to the custom of the community 
carries with it the right to perform all customary 
rights, The District Judge may have gone too far 
in inferring from the facts which he found proved 
that the land was the property of the Muhammadan 
community. But those facts certainly justified him 
in confirming the decree of the Subordinate Judge 
which directed that the plaintiffs whose relatives 
have been there buried, have the right of perform- 
ing all such worship and ceremonies near the 
makan andthe graves onthe ground in dispute aa 
are enjoined by the Muhammadan custom and 
religion.” 

This judgment clearly shows that even 
if land under graves is sold to a Hindu, he 
does not acquire such rights cf ownership 
on the graves themselves as he dces in con- 
nection with ordinary property. He 18 
bound to keep the graves as they are and 
cannot, in any manner, interfere wilh them. 
If a purchaser for valuable consideration 
with notice cannot assert his rights of 
ownership on the property purchased by 
him, itis difienib tocomprehend that an 


adverse possessor would be able to exer- 


_ cise the rights of absolute ownership in the 


sacred property which he has acquired by 
a wroogful act of his. 

In Queen-Hmpress v Subhan (36) certain 
persons who had entered upon a burial 
place aud ploughed up the graves were held 
ligble to be convicted of an offence under 
5 297, Indian Penal Ocde, notwithstanding 
that their entry on the land was proved to 
have been by the consent of the owner 
thereof. In Jhulam Sain v. Emperor (87) ° 
there existed a visible grave in a disused 
grave-yard which was claimed, by a Hindu 
ownef as his private property. He built 
a chabutra there and caused disturbance 
of the grave, thus wounding the feelings of 
the person whose mother was buried there. 
He was fonvicted and the matter came 
before a Division Bench composed of Sharf- 
uddin® and Richardson, JJ. The contention 
raised on behalf of the convict was that 
the land in question wase his ancestral 
land, ethat il belonged to him and was in 
his possession, that he was in enjoyment 
of the fruits of the trees standing upon it 
and that theland was no more a burial 
ground or depository for the remains of 
the dead, inasmuch as it had not been used 


-for burying purposes for a great many 


years. Sharfuddiry "J. who delivered the 
principal judgment ebserved ; 


- 
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r “In my opinion, however, it ie not necessary for 
the purposes ofs. 297, Indian Penal Code, that a 
burial ground should bein use. If it has: been 4 
burial ground and if there are visible graves in 
it, it becomesa depository for the remains of fhe 
dead. It ie pogsible that the Podies in those grfves 
moy have disappeared, but the remains cf those 
bodies are still there, although they may have 
crumbled to dust.” h 

Richardson, J. concurred in the view held 
by Sharfuddin, J. and remarked : 

“Is is said that at any rate the petitioner had the 
possession and custody of the land in which the 
tomb stood and that the mere entry upon the land 
would not, therefore, amount to a trespass ‘That no 
doubt is so, but what is found here is that the peti- 
tioner did more than ra enter upon this land. 
Itis not contended thathe had the right to use the 
land for all purposes as land in its natural state. 
It is not suggested, for instance, thgt he could 
remove the tombs and plough up the whole surface 
of thaland It isnot denied that the place was at 
one time lawfully used as a place of sepulture. Bo 
far at any rate as it was so used, it was set apart 
as a depository for the remains of the dead and 
eee therefore, to the protection afforded by 
B. 297," 

In Abdul Kader v. Abdul Kasim (38) 
Patterson, J. in a case in which an owner 
of the land had demolished certain struc- 
tures.erected over the graves of the com- 
plainant’s relatives observed : 

“Although the petitioners have been found by the 
Civil Court to be the owners ofthe land in question 
and althoughthey have been given khas possession 
thereof by the Civil Court, that does not entitle them 
to disturb any graves that may be found existing 
in the land or to damage any structure that may 
have been raised over such graves, if by such act 
or acts the feelings of any person interested in the 
grave arelikely to be wounded,” ; 

-In connection with the three judgments 
cited above, it is objected that they do 
not touch the point at issue before us, 
inasmuch as they relate to Oriminal Law 
and proceed on different grounds. I am 
not, however, impressed by this argument. 
No Criminal Court can ordinarily punish a 
person for encroachment upon his own 
land orfor exercising his legitimate rights 
in connection with a property which he can 
call his own. Itis only when, in spite of 
his being an ostensible owner, the property 
cannot bedeemed under the law to belong 
to him that his interference with it cam be 
culpable. These judgments clearly show 
that whoever the possessor, the sacred 
character of graves is not lost and to that 
extent they goa lcng way to support the 
case of the appellants. It needs no autho- 
rity to say that under the Muhammadan 
Law, a mosque is held more sacred than a 

ave-yard inasmuch as one js the house of 

» while the other is a mere depository 
«of mortat remains. Ina t all standard 
«works on the Muhammadan Law, mosques 


‘aave been dealt with separately from every 
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other kind of wakf property merely on the 
ground of their sanctity. What applies to 
grave-yards, therefore, applies with greater 
forca to mosques. If,in -spite of the fact 
that a recognized owner of the land, which 
has been used as & grave-yard, cannot treat 
the graves as his person | property, it 
passes one's comprehension that a person 
coming into possession of a mosque can be 
said to be inlaw entitled to claim it asa 
private house of his and nothing more. 
Moreover, if the sacred character of a grave- 
yard is not altered by the lapse vf time, 
how centhe sanctity attaching to a mosque 
vanish in similar circumstances? The pos- 
sessor in these cases possesses the sacred 
property, be ita grave-yard or a mosque, 
subject to all the burdens or privileges 
attaching toit, and is bound under the law 
to treat it as such. To hold otherwise 
would be conipletely to disregard and over- 
ride the provisions of the Muhammadan Law 
which the Courts are bound to follow in 
this respect so long as the guarantee given 
by the British Government inthe shape of 
proclamations and legislutive enactments 

gt. : 
i In this connection T may mention that 
under English Law, from which we have 
mostly derived our notions and conceptions 
of property, the rule is that even though 
the title of the former owner Is extin- 
guished by the efflax of time, the properly 
remains subject to the rights which are not 
merely incidental bnt paramount to his 
estate. Asstated in The Time Limit on 
Actions by Lightwood, 1909 Edn. at p. 80: 

“On the other hand, in Scott v, Scott (67) Lord 
Oranworth U., suggested thata legal estate got by 
disseisin would not affest the rights of parties equit- 
ably entitled, and this suggestion has recently been 
embodied in an authoritative decision in He Nisbet 
& Potts Contract (63). It follows from that case that 
equitable interests rank as independent estates in 
the land, and continue to be enforcable against the 
legal owne» of the land for the time being, whether 
he has acquired it by assignment or by disseisin, 
unless, inthe former case, he can claim to be a 
purchaser for value without notice-—a claim which 
of course cannot be made by adisseisor. The actual 
point in Re Nisbet & Pott's Contract (68) related to 
restrictive covenants. It was décided that these 
created in favour of the covenantee an interest in 
the land whioh was independent of the estate of 
the covenantor, and that they were binding upop 
the land in the hands of en adverse possessor who 
had gained a legal title in consequence of the lapse of 
the statutory period and the extinction of tht title of 
the covenantor. But the interest in land created by 
a restrictive covenent is at most equitable, gnd the 
game considerations apply with greater f to 
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aed 
trusts which confer upon the cestut que trust a direst 
interest in the land itself." 

At p.117 ofthe same book the learned 
author says : 


“Of this nature are legal casements, and also the 
restrictions on the use of the land—or negative ease- 
ments—created by restrictive covenants entered into 
by the former owner or one of his predecessors-in- 
title Such covenants confer upon the covenantee 
an equitable interest in the land which is binding 
on all persons to whom tbe land comas, until there 
is a purchaser for value without notice. They are 
binding, therefore, on persons acquiring a title by 
possession, and on purchasers from them who have 
either actuak or constructive notice. . And upon 
the same pfinciple apparently, express trusts, creste 
interests paramount to the estate of the trustee, and 
are not necessarily extinguished at the same time 
as the trustee's title,” 


These passages have been quoted with 
thé, object of showing that law recognizes 
certain rights which are not extinguished 
with the extinguishment of the original 
owner's title and that even where legal 
title passes to an adverse possessor, he may, 
in certain circumstances, be bound under 
the law, by those obligations by which the 
property adversely possessed by him is 
bound. Inthe present case, I am not pre- 
pared to accept for a moment that any 
legal title passes to anon-Muslim possessor 
of a mosque merely by virtue of posses- 
sicn or that the rights of Muslims are 
extinguished unless certain other things 
happen to which I shall allude later. The 
rights of a mosque to be treated as such 
as well as the right of worshippers to use 
it as such are rights not only incidental 
but, in the words of the Author, “para- 
mount to the estate,” and what appears to 
me to be deducible from these passages is 
-that such rights stick to the mosque even 
if it passes into the hands cf a non-Muslim. 
It may be urged by the respondents that 
the rights pcssessed by the beneficiaries of 
a mosque are covered by the words “any 
interest in immovable property” as used in 
Art. 144 ; but in my view this Article cannot 
be invoked inasmuch as no suit for posses- 
sion of such interest as is possessed by 
beneficiaries of a mosque can be brought. 

In Lachhman, Das v. Ayya Pratinidht 
Sabha Punjab, 138 Ind. Oas. 309 (05) a Divi- 
sion Bench of this Court composed of Sir 
Shadi Lal, C. J. and Hilton, J. observed : 

“Finally it was saidthat there are no idols in the 


property apd that the temple has for a long time 
een used asa residential house, but thereis authority 


in Bejoy Chand Mchatap v Kali Pada Chetterzee 


20 Ind (ne. 78 (42) for the view that a temple 
18 shill temple even if the idol is thrown away or 
the biniding has become dilapidated. In my judg- 


ment the use of the property as private property 
cangot in any way detract from its character ag 
dedicated propefty.” ` 
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In R. 8. A. No. 1391 of 1933 Imam Bakhsh 
Munawar Din v. Mandar Narsingh Pur 
Parhalad Rai (66) the dispute related toa 
piege of land used as a grave-yard which in 
the mevenue 1ecorday had been descnibed as 
the property of an ancient Hinda temple 
in the city of Multan. The managing 
body of the temple instituted a suit tor a 
declaration that the temple was owner 
of the land and the defendants had no right 
to interfere with its rights. The trial Court 
found that the land-had, been established as 
a grave yard long before the first land 
revenue records cf 1868 described it as such 
and it consequently held that the plaintiff 
temple had no right whatever in the land, 
The Distriet Judge came to a different 
conclusion and decreed the suit. On appeal, 
a Division Bench of this Court reversed 
the judgment of the District Judge 
and restored that of the trial Court. 
Coldstream, J., who delivered the judgment, 
observed : 

“From the history of the land given in the Bettle- 
ment reccrds ıt appears that during the time of the 
Sikhs, a Bairagi applied to be given the land, which 
was uncultivated and unclaimed, and appropriated 
it.... From the fact 
was described asa grave-yard in 166~, it is certain 
that the grave-yard had been in existence a long 
time andthe admitted fact that since then it has 
been a kabristan is by itself presumptive evidence 


that the land had been set apart for use as a burial 
ground ..... 

The Muhanmmadans may have been apathetic or, 
probably enough, were content atthat time tolive in 
amity with an important Hindu landlord and such 
conduct will not alter the nature of the wakf if there 
wala wakf.” 


The remarks made in this judgment are 


clearly helpful to the appellants inasmuch 
ag the tacison which the judgment was 


pronounced were to some extent similar to 


those now before us. Inthe case cited, & 
Muhammadan grave-yard had during the 
Bikh*1egime been attached to a Hindu 
temple and here, too, it is contended by 


ihe 1espondents that a similar treatment — 


was meted oub to the mosque. In spite 


of the gruve-yard baving been attached to. 


the Hindu temple by an act of State so 
to say, it was held that thesacred character 
of the grave-yard was not lcst. It is true 
that the grave yard was being used as 
such > but, as remarked above user or non- 


user makes no difference inthe matter of 


sacred places. 

On the question cf ecntinuing wrong the 
tppellanis Lave relied on Muhammad Ahmad 
v. Muhammad Fazul (44), Sarat Chandra 
V. Nerode Chandra (69) and Hukum 


R A1R 1935 Oal.”4Q5, 156 Ind. Oas. 390; 7R Q 
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Chand v. Maharaj Bahadur Singh (70). 
In Muhammad Ahmad v. Muhammad 
Fazul (44) the dispute between the pafties 
related: to a mosquef over which “the 
defendants had built a balakhana in which 
they both resided with their families. 


The plaintiffs sued for a declaration that: 


the defendants had no right to reside 
there and for a perpetual injunction 
restraining them from so residing and 
thereby causing desecration of a place of 
worship. The Subordinate Judge granted 
the relief prayed for but the Divisional 
Judge dismissed the suit on the ground that 
it was barred by limitation inasmuch as one 
of the defendants, who was a*mutwalli of 
the mosque in question, had been occupying 
the balakhana as a private, residence for 
more than six years prior to the institution 
of the suit. On appeal a Division Bench of 


the Punjab Ohief Oourt observed as 
follows : 
“The occupation by the defendants of the 


balakhana over the mosque for purposes of 
residence is an act of desecration of a p 
worship which indisputably amounts to a ‘wrong’ 
andthe wrong is a ‘continuing wrong’ so long as 
‘the occupation lasts in the same sense in which 
for instance a nuisance is a continuing wrong 
which gives rise to a cause of action de die in diem; 
and, therefore, under s. 23 aforesaid, a fresh period 
of limitation began to run in favour of the plaintiffs 
in this case at every moment of the time during 
which the defendants’ occupation of the balakhana 
has continued, The plaintiffs’ cause of action is not 
the erection ofthe balakhana by the defendants in 
1908, which took place once and for all in that year ; 
but it is the occupation of the balakhana by the 
latter for a purpose inconsistent with the use of the 
mosque as & place of worship after its dedication to 
Divine service Their occupation is an actionable 
wrong which may be objected to at any moment of 
time by any Muhammadan who has aright to use the 
mosque aga place of worship; and the circumstance 
that the balakhana was first erected in 1903 and 
has, it may be assumed, stood in the same cordition 
ever since, did not give riseto a cause of action 
which can be said to have exhausted itself; a fresh 
right to sue accrues to every worshipper at the 
mosque who objeststo the balakhana being used for 
purpose of private residence and whose “objection is 

isregarded by the person in occupation of that 
balakhana. In our opinion, therefore, s. 23, imita- 
tion Act, applies to the present case.” 


On the strength of this judgment, the 
appellants’ using the mosque in a manner 
inconsistent with its sacred character is a 
continuing wrong and consequently the 
appellants can avail themselves of the 
benefit of s. 23, Limitation Act. As against 
this, the respondents contend that inasmuch 
asthe person desecrating the mosque in 

(70) AT R1933 PO 1934144 Ind. Cas. 346; 601 
A 813;12 Pat 681; Ind. Rule( 1983) P G 187; (1933 
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ihe judgment cited was the mutwalli y 
himself, and not an outsider, the principles 
enunciated there are inapplicable to the 
present case where the desecrators are 
trespassers. I am, however, disposed to 
think that the judgment relied upon does 
lend support tothe appellants’ contention. 
In the first place, one of the defendants 
there did not occupy any _ position of trust 
in relation to the mosque. Secondly, had 
the case been considered in thy light of 
the desecrators “being trustees, 8. 10, 
Limitation Act, may have been invoked and 
not s. 23. Evenifit be said that s. 10 was 
not relied upon as it did not apply to 
Muhammadan endowments prior to 1929 
when the Limitation Act was amended 
express;y to include the Hindu and Muham- 
madan endqwments, the appellants’ position 
remains unaffected. 

In Sarat Chandra v. Nerode Chandra (69), 
s. 23, Limitation Act, was held applicable 
to a Case where the plaintiff was found to 
have a, right to use certain land as a 
passage and the defenants had erected 
certain sheds which were obstructing him 
in the exercise of his” right. In Hukum 
Chand v. Maharaj Bahadur Singh (70) 
the passage on which the appellants have 
relied, reads as follows : | l 

“The charans in the old shrines were impres- 
sions of the foot-prints of the saints, each 
bearing a lotusmark The Swetambaris who prefer 
to worahip the feet themselves, have evolved another 
form of charan not very easy to describe. ...This 
the Digambaris refuse to worship.....Both the 
lower Oourts have held that the action of the 
Swetambaris in placing charans of the description 
in three of the shrines is a wrong of which the 
Digambaris are entitled to complain. As regards 
limitation, the Subordinate Judge held on rather 
insufficient grounds that the acts complained of 
took place within six years of suit so that this part 
of the claim could not be barred by Art, 120, but 
he alse held that it could not be barred under that 
Article-as it was a continuing wrong, 88 to which 
under s. 23, Limitation Act, a fresh period begins 
to run at every moment ofthe day on which the 
wrong continues. The High Oourt on the other- 
hand ware of opinion that it was not a continuing 
wrong and that the claim was -barred under 
Am, 120. In ‘heir Lordshfps’ opinion the 
Subordinate Judge was right in holding that 
the acts complained of were a continuing wrong 


and consequently that this part of the claim is pot 
barred.” 


The respondents contend that the princi- 
ples enunciated in these judgments do not 


apply to the present case, but in my view 
on the question. of determining whae don- 
tinuing wrong is, they do afford a godd deal 


of help to the appellants. Reference has 
further been made in this cennertion “to 
Salmond on Torts. At page 165 the follow- 


ing passage Occurs ; 
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_ “When the act of the defendant ja a continuing 
, ajury, its continuance after the date of first action is 

a new cause of action for which a second action can 
be bronght, and so from time to time until the injury 
is discontinued. 


An injury is said to be a continuing one so long 
asit is still in the course of being committed and is 
not wholly past. Thus the wrong of false impri- 
sonment continues so long as the plaintiff is kept in 
confinement; ...... and a trespass continues so long 


a ie defendant remains present upon the plaintiff's 
and. 


At p. 210 the learned author says: 

“That trespass by way of personal entry is a con- 
tinuing injufy, listing as long as the personal 
presence of the wrong-doer, and giving rise to ac- 
tions de die tn diem so long as it lasts, is sufficiently 
obvious. ‘A continuation of every trespass ia in law 
a new trespass `" 


The appellants contend that the principles 
enunciated above apply to this case and 
that so long as acts of desectation are 
committed -by the defendantg, they give 
rise to 9 new cause of action at every 
moment of the day that the desecration 
continues. 

[ shall now take up the authorities relied 
on by the respondents. In Dasami Sahu v. 
Param Shameshwar (10) 9 suit was institut- 
ed for a declaration that the house in dispute 
was trust property-and was not alienable. 
It originally belonged to the ancestor of one 
Ohittaranjan Mukharji but was put to auc 
tion and purchased by a stranger in 1878. 
Sometime afterwards, it was transferred by 
the auction-purchaser to Mukharji's father 
and had been held by the family since 
then. Jn 1908 Mukharji executed a deed of 
endowment dedicating the house in dispute 
in favour of three family idols and appoint- 
ing his own motrer as the shebait of the 
said idols. No application for change of 
namesinthe Municipal Board was, however, 
made, nur was any mutation effected in the 
revenue Papers. In 1909 Mukharji and his 
mother jointly executed a mortgagadeed 
of this house. They purported to morts 
gage the property in their own right as 
well as the shebait of the idols. In 1914 
-a second mortgage of the same property 
was made in favour of another person. Jn 
the meantime a*deed of revécation was also 
executed by Mukharji. When the suit was 
instituted, the contesting defendant plesded 
Lat there had been no valid dedication 
tLat the deed of endowment had never 
been. acted upon or given efect to, that it 
had been duly revoked aud that in any 
cage Poe had been aaverse possessicn for 
moraran 12 years against the idols. The 
leaned Judges upheld the plea of sd, erse 


popsession and made the followirg observa- 
tionb ; 
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“The view of the Court below that there could 
not be any adverse possession because the idols 
themselves remained in the house cannot for 8 
moment be accepted. As a matter of fact there can 
ba ašvorse possession, got only as against-the idols 
but over the idols themselves. That adverse pos 
session oan be acquired against idols in*respect of 
property dedicated in their favour is fully clear 
from several cases decided by their Lordships of 
the Privy Oouncil : In our opinion the 
same principle applies whether the adverse posses- 
sion is exercised by a total stranger or by the 
donor himself. So long as such session is 
exercised to the ouster and knowledge of Ohitta- 
rajan’s mother who alone can hold the property 
on behalf of the idols, it would mature into title 
after the lapse of the presoribed period.” 

Oounse! for the respondents has urged 
that this is a clear instance of a case where 
adverse possession was established against 
a house of God and that the case was on 
all fours with the case before us; but I do 
not consider that his contention is sound. 
Neither was the house a temple nor was it 
treated as such in the case and the remarks 
made by the learned Judges that adverse 
possession could be established over the 
idols themselves were clearly obiter. In 
Jagadindra Nath Roy v. Hemanta Kumari 
Debt (32) a suit had been instituted to 
recover possession of land as shebait of an 
ido]. It was resisted on the ground of limi- 
tation In the course of their judgment 
their Lordships observed : 

“There is no doubt that an idol may be regarded 
as a juridical person capable as such of holding 
property, though it is only in an ideal sense that 
property is so held. And probably this is the true 


legal view when the dedication is of the comple- 
test kind known to the law. 


But assuming the 1zeligious dedication to have 
been of the strictest character, it still remains that 
thô possession and management of the dedicated 
property belongs to the shebait And this carries 
with it the right to bring whatever suits are 
necessary for the protection. of the property. Every 
Buch right of suit is vested in the shebatt, not in 
the idel And in the present case the right to sue 
accrued to the plaintiff when he was under age. 
The case, therefore, falls within the clear language 
of a. 7, Limitation Act.” 


In Chitar Mul v. Panchu Lal (71), the 
decision proceeded on the basis of the 
authogity referred to above and it was 
held that if property belonging to an idol 
ig alienated by the manager, adverse 
possession runs against the idol just as 
against any other person. In Nilmony 
Singh v. Jagabandhu Ray (16), the appeal 
arose out of a suit brought by the plaintif- 
appellant in 1892 to recover khas posses- 
sion of certain immovable property with 
mesne profits, and to obtain a declaration 
that a potiah ande a kabala executed in 


71) 48 A 348; 93 Ind? Oas, 653; 24 ALJ 351; A 
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1857 and 1875, respectively, set up by the 
defendants, were illegal.and collusive, upon 
the allegation that the property constituted 
the debutter of an idol, The defence was 
that the suit was barred by limitation. It 
was held that the suit coming either under 
Art. 134 or under Art. 144, Limitation 
Act, was barred. “The learned Judges in 
the course of their judgment observed as 
hale 

“The idol is a juridical person capable of holdi 
property as has been anthoritatively settled by the 
decision of the Privy Council in SAthessuree Dabig 
v. Mothoora Nath Acharjo (72), and the possession 
of the defendants who profess to derive title, not 
from the idol, but ignoring its rights, must be taken 
to have become adverse to -the idol from the dates 
ofthe two alienations which are both emore than 19 
years before the date of the present suit .... The 
succeeding shebaits, as was observed in the case 
just referred to, formed a continuiag representation 
of the idol’s property. If we were to hold other- 
wise, it would lead to a most anomalous result; 
for, then it would follow that, although efter any 
alienation of the idol's property, ten successive 
shebatts may not take any steps to recover the idol'a 
property, the eleventh shebait, it may be after a 
00 yearsor more, would still be in time to institute 
a suit for reco of possession. Such a result the 
Legislature could not have contemplated." 


In my view, neither this case is in point 
nor are the previous cases inasmuch as the 
property involved-in all these cases was 
property attached to a religious institution 
and not ths religious institution itself. It 
ia im fact not disputed by the appellants 
that so faras the property attathed to a 
religious institution is concerned, there is 
& mass of authority in support of the view 
that if is subject to the law of adverse 
possession. Š 

In Damodar Das v. Lakhan Das (17) on 
which much streas was laid by Counsel for 
“the respondents, the mahant of the math 
of a Hindu deity who was in possession 
of two maths died leaving two chelas be- 
tween whom a controversy arose asto the 
right of succession to the mathe and the 
property annexed to them: Tho dispute 


was settled by an arrangement embodied: 


in an 6krarnama, dated November 3, 1874, 
executed by tke senior chela in favour of 
the junior chela by which the math at one 
place was allotfd in perpetuity to the elder 
chela and his successors, while the "math 
at the other place and the properties annex- 
ed thereto were allotted to the younger 
chela and his successors forthe purposes 
connected with his math subject to an 
annual payment of a small sum of money 
towards the expenses of the first math. 
d 
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Their Lordships of the Privy Council 
remark : 


“The learned Judges of the High Court have | 


rightly held that in point of law the property 
dealt with by the ekrarnama was prior to its date 
to be regarded ag vested not in the mahant but in 
the legal entity, the idol, the mahant being only 
hig representative and manager. And it follows 
from this that the learned Judges were further 
right in holding that from the date of the ekrar- 
nama the possession of the junior chela by virtue 
of the terms of that ekrarnama, was adverse to the 
right of the idol and of the senior chela as repre- 
senting that idol, and that, therefore, the present 
suit was barred by limitation.” A 

In my opinion this case instead of help- 


ing ihe respondents helps the appellants, 


inasmuch as what was conceded to the. 


person alleging adverse possession was 
mere possession of the property in sait gad 
nowhere was it laid down that he had 


acquired such rights in the property in. 


suit as to enable him to convert it into his 
private property. In spile of the adverse 
possession, the religious character of the 


math or the wakf nature of the properties, 


attached thereto was not altered in any 


manner : 
In Gnanasambanda Pandara Sannadhi v. 


Velu Pandaran (19), a suit was brought 


' by the respondent to establish his right to 


the management of an endowment con- 
nected with a temple situate in Madras and 
the only question that arose for determi- 
nation was whether the suit was barred 
by the law of limitation. Their Lordships 
of the Privy Qouncil applied Art. 124, Limita- 
tion Act, as well as s. 23, and observed: 

“In Rajah Vurmah Valia v. Ravi Vurmeh (73), 
this committee held that an assignment by the 
managers of a pagoda of the right of management 
thereof was beyond thair legal competence under 
the common law of India and that no custom to 
do so had been established. There is no proof of 
any costom in this case, and consequently these 
deeds of gale are void and did not give any title to 
the purchaser. The title remained in O and N and 
the possession which was taken by the purchaser 
was adverse to them..... 

Their Lordships are of opinion that thera is no 
distinction between the office and the property of 
the endowment, The one is attached to the other, 
but if there is, Art. 144 of the same Schedule is 
s langan to the psoperty. That bars the suit after 
12 years’ adverse possession ` f 

Here again the subject-matter of the suit 
was not such as could claim the same 
incidents as are attached to a mosque under 


the Muhammadan Law. 

In Subbaiya Pandaram v. Muhammad 
Mustafa Maracayar (74), the suit out of 
. GR 1 M235; 41 A 76; 3 Sar. 687 (° ©). ‘a 
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which the appeal had arisen was instituted 
to recover, as against a purchaser under an 
execution sale and thcse who claimed under 
him certain property which bad by two 
deeds dated February 21, 1£90, and Decem- 
ber 13, 1884, been devoted to charitable 
purposes, The settlor died in 1895 leaving 
him surviving a widow and an only son. 
A creditor of the son sued him and obtained 
a decree in execution of which the endow- 
ments-of {he charity were attached. The 
settlor’s widow, on behalf of the judgment- 
debtor's son who was then an infant, filed 
an objection to the attachment, but it was 
dismissed on the ground that during the 
lifetime of his father he had no locus 
standi. Inthe same year, another suit was 
instituted by the minor acting through the 
same next friend seeking to establish the 
validity of both the deeds, arfd while this 
suit was pending, tke property was brought 
to sule under the decree against the judg- 
ment-debtor on March 22, 1898. The sale 
was confirmed on August 11, 1898, and 
delivery of possession was made to fhe pur- 
chaser. From the day of the eale until 
the instituticn of the suit, the purchaser and 


his legal representatives remained in un- ` 


interrupted possession of the property, On 
December 31, 1800, it was declared in the 
second suit brougbt by the minor that the pro- 
perties including those seized under the exe- 
cution Sale formed atrust estate for the pure 
pose specified in the deed. In 1910 the minor 
attaired majority and in 1913 he obtained 
a decree removing his father from ‘the 
office of trustee, and two days later 
briught tte suit out of which the appeal 
arose, to recover the property. Their Lord- 
ships remarked : 
“There is no doubt that whatever period of limi- 


tation be assigned, the full period had run before 
these proceedings were instituted.” ° 


A further argument was put forward 
before tbeir Lordships to the effect that 
the statute of limitation began to run 
afresh as each new trustee succeeded to 
the office, but their Lordshipg did not agree 
_ to this contention and held that the suit 

was barred under Art. 134 or Art. J44, 
Limitation Act. lt is obvious that the pro- 
pefty involved in the suit was property 
attached to a Hindu inalituticn and the 
same observations as I have made above 
apply to ihis case. 

la rhasdas v. Janki Ballabha Saran 
(75, beadenote reads as follows : 

“An idol installed in a particular Asthan is a 
juridical person capable of holding property and 
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manager, shebatt 
Such a manager, shebait or mahant 
woulg represent the idol or the institution for the 
time peing completely, and possession, if adverse, 
against the mahant fOr the time being rust be 
deemed to be adverse against the idol er the in- 
stitution, anless the character of the alienation 
under which possession was taken could be deem- 
ed to enure only for the life-timeof 8 particular 
manager, shebait or mahant. , The adverse posses 
sion in such a case begins to run from the date 
when the alienee takes possession of the property 
alienated and each succeeding manager, shebat 
or mohant cannot get a fresh start, so far as the 
question of limitation is concerned, upon the 
ground of his not deriving title from any pre 
vious Manager, the reason being that the suc- 
ceeding managers, shebaits or mahants from a 
continuing representation of the idol or the in- 
stitution to which the endowed property has been 
dedicated.” Š 
In Badri Narain Singh v. Kailash Gtr 
(76) a Division Bench of tho Patna High 
Court he'd thatthe possession of a pur- 
chaser of the property of a math from 
its mahant became adverse to the math 
from the date of the transfer and was 
not interrupted or affected by the death 
of the trausferor or the succession of a 
new mahant even though the latter did 
not derive his title from the previous 
mahant. Tho observations made in this 
case as well as in the. previous case are 
of no use tothe respondents in the pre- 
sent case cn the grounds sated above 
In Chaturbhuj Singh v. Sarada Charan 
(77) theonly passage relied upon by the 
respondents is ut page 73.* and reads as 
follows: ; 
“It is well-settled that property vested in an idol 
may be lost by the adverse possession of another 
antl that the possession of an out-and-out purchaser 
from the manager of an idol will be adverse to 
the idol even if the sale be effected for an unautho- 
rized purpose.” 2 4 
This observation was mainly based on 
Damddar Das v. Lakhan Das (17) and 
Subbaiya Pandaram v. Mahomed Mustafa 
Maracayar (74) both of which have been 
discussed above. In Chidambaranatha Tham- 
biran v. Nallasiva Mudaliar (18) it 18 
observed that possession which was adverse 
to thé institution was equally adverse to 
the disciples who sued on its behalf, but 
it is apparent that the property involved 
in the case was not the institution but the 
property attached to it. In Huran Bibiv. 
Hinghan Bibi (13) the plaintiff, a manager 
of a temple, brought a suit in the year 
1908 to recover, possession of certain 
endowed property which the defendant had 
(76) 5 Pat. 311; 98 Ind. Oas. 303; A IR 1926 Pat 
239; 7 PL T 453; (1928) Pat. 37. 
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cution: of a decree against 
manager; and it was held that the defgnd-. 
ant's possession was adgerse to the adol. 
This cagp is obviously distinguishable on 
the grounds stated above. 

In Wahid Aliv. Mahboob Ali Khan (5) a 
representative suit was brougbt for posses- 
sion of a house which was alleged to have 
been built on apart of the land which 
was used as a graye yard. The house had 
stood there since 1912 and its materials, 
had heen sold by one Lal Mohammad to 
one Amir Ali. In 1915 the site of the 
house, too, was sold to one Jawad Ali, 
nephew of Amir Ali. In 1924, Jawad Ali 
sold the khandhal or the ruined house to the: 
defendant-respondent. On these facts the 
Subordinate Judge had held that the suit 
was time-barred under Art. 134, Limitation, 
Act. It was contended before the learned 
Judges that the lower Oourt was wrong in 
applying that Article inasmuch as under 
Certain Privy Council judgments that 
Article did not apply to Mubam madan 
_wakfs. 
contention and applied Art. 142 instead 
on the following grounds: 

“This Article is clearly applicable as the plaintiffs 
or the Muslim community whom they repre- 
sent were dispossessed of the land in question 


belonging to the grave-yard by the erection of a house: 
ereon,' 


It- is obvious that there wese no graves 
on the land sold and this case, therefore, 
is no authority for holding that the title of' 
an adverse possessor could be perfected on’ 
graves in the same manner in which it 
could be perfected on other mundane 
holdings. In Ramzan v, Mahomed’ Ahmad 
Khan (6) a takiadar claimed adverse pos- 
session over a grave yard on the ground 
of his having made certain alienations in 
respect of certain portions ofthe grave- 
yard and also by virtue of his having 


constructed certain kothrig on a -portion of. 


the grave-yard. Subsequently another 
portion of the grave-yard was sold by the 
takiadar upon hich 

was instituted by 
King, 0. J.,¢observed : 


“The main question is whether the predecessors- 
in-interest ofthe defendants had prefected their 
title to the landby adverse possession. The de- 
fendants' case waa that eleven kothris had been 
built on the land in disputeby the predecessors- 
in-interest of the defendants more than twelve 
years before the date of thesuit. On this point 
we have a clear finding -of fac by the lower 
Appellate Oourt to tlas effect that only four 
kothris had been built do the land in suit more. 
than twelve years bef®re the date -of the institu- 
tion and those kothrie were of a temporary nature. 


certain Muslims, 
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On this finding it seems to me that it is impos- 
sible for the appellants to succeed in their claim 
based upon adverse possession; in respect of any 
part ofthe land in suit which is not covered by 


. the four kothris mentioned. It has been argued 


that the cemetery must be taken as a whole and 
as it has been shown that the tcektadars have 
been alienating portion of the cemetery from time 
to time and that cartain portions have been per- 
manently alienated more than twelve years before 
the date of the suit,it must be held that the 
takiadare had perfected their title by adverse pos- 
session over the whole area of the cemetery. I am 
unable to accept this contentiun.” < 

It may be mentioned that even in re- 
lation to the four kothris referred to above, 
the learned Judge decreed the guit on the 
ground thatthe mere building of kothris 


would not imply renunciation of the 
takiadar's permissive possession or the gpen 
and public assertion ofa hostile title. In 


the course of this judgment the learned 
Judge had. further observed: 

“Tf a takiadar in possession of a grave-yard sells 
& portion of it to some other person who builds a 
house and if the Mubammadan community are 
apathetic in the matter and allow the encroachment 
to remain for more than twelve years, then it 
might ewell be held thatthe person in possession 

perfected histitie by adverse possession for 
more than twelve years over the portion of the grave- 
yard gold to him." 


Counsel for the respondents has laid 
much stress on this pissage but Counsel 
for the appellants hss urged that, in the 
first instance, it is obiter and, secondly, it 
does not appear to be the considered opinion 
of the learned Judge. I am, however, 
disposed. to think, as I shall explain 
below, that an encroachment by way -of 
demolition or in the shape of a new con- 
struction can be taken to bean act of 
hostility that may bea determining factor 
in such cases and that if no suit is brought 
within twelve years of the assertion ay 
such a hostile title, the right of the iaterest- 
ed persons is lost. 


In Ishwar Shyam Chand Jiu v. Ram 


‘Kanat Ghose (78) their Lordships of the 


Privy Council, basing their judgment on 
a previous judgment of their own reported 
in Abhiram Goswamt v. Shyam Charan 
“Nandi (79) discussed Ast. 134, Limitation 
Act, in connection with a permanent lease 
of debutter lands and held that that Article 
did not apply. This jadgment is pf no 
use tothe respondents. 

In supportof his contention hat a mos- 


(78) 38 O 526; 10 Ind Oas. 683; 381 A 76;150 W 
N 417; 9M LT 448; 8 A LJ 528:19 Bom. B R491: 
i OLJ 28% (911) 8M W N 381;21 ML J 1145 


© 8) 38 o 1003; 4 Ind. Cas, 449; 36 I A 148: 100 L 
J 984; 14 0 W N11; BA LS 857;°11 Bom. L R 1234; 
19 ML 5530 (P 0). -_ 


936 


que, in spiteof its being a juristic per- 
son, is immovable property in the ordinary 
acceptation of the term, Oounsel for the 


. respondents Las referred to two judgments 


7 


of the Punjab Chief Court 

In Shankar Das v. Said Ahmad (12) the 
mutwalls of a mosque had on behalf of and 
for the benefit of the mosque, purchased 
a house adjoining the mosque. The house 
in question adjoined the honse of another 
person who happened to be a Hindu. 
The Hindwbrought a suit for pre-emption 
alleging tRat the mosque or its guardian 
had no right on the ground of the mosque’s 
vicinage, inasmuch as the mosque was 
the property of the diety and not of any 
earthly owner and hed no right of the 
kind contemplated by the Pre-emption Act 
attaching toit. Tremlett and Powell, JJ., 


who heard the appeal, remarked; 

“Ag to the second point, we are of pinion that 
though theoretically wakf property belongs to no 
human owner, nevertheless a mosque asa concrete 
example of wakf is an institution, and its pos- 
session is legally maintained by its lawful 
dian forthe time being; in virtue of bis position, 
the guardian can resist trespass, recover debts; 
make purchases and mortgages, all in virtue of 
the right which resides inthe institution. In the 
same way, we think that the mosque, as an in- 
stitution, Pi ht acquire an easement by prescrip- 
tion; and that being so, we cannot think of any 
rule of principle by which we could deny to the 
mosque (as an institution) the same right of pre- 
venting strangers approaching its walls by the 
exercise of a right of pre-emption, as other house- 
holders have...... 

We have no hesitation in deciding, on this prin- 
ciple, that the ` mosque as an institution has 
practically proprietary righta exercised through 
the guardian, and that one of therights is to 
claim, on the ground of vicinage, a right of pre- 
emption inthe oase of sales of adjoining pro- 
perties... 

A mosque is in ouropinion as much an estate as 
a house owned bya private owner.’ 

In Jindu Ram v. Hussain (11) it was 
argued that since a Muhammadan mosgue 
was not a juristic person and could not 
hold property a8 a Hindu dharamsala or 
temple can, noright of pre-emption could 
be exercised by the mutwullt of such a 
mosque. This argument did not find 
favour with the ° learned Judges. 
holding that the mosque is 8 juristic or 
an artificial person, they observed as fol- 
lows eat p. 201* of the report ; 

‘Under thesaid clause [s.13 (1) olause seventhly] 
it is not, ineour opinion, an essential condition 
of the valid exercise of the right of pre-emption by 
the present plaintiff that he should be proprietor 
of the bone in the same sense in which he 


would be,, for instance, proprietor of his own private 
dwelling house; all that it is necessary for him to 
establish is, that he is the sole guardian and 
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manager of the mosque . that the legal owner- 
ship in the mosque.. „does not vest in any other 
person, and that he alone deals and is entitled to 
deal ith the outside world on behalf and for the 
bene of the mosque gn all its legal relations It 
is in this sense that the mutwalli of a mosque or 
the manager of a Hindu religious institution, by 
whatever name he may be called, can be appro- 
priately suid to be ‘a person whose immovable 
property’, though it is not his private property, 
clothes him with a right of pre-emption regarding, 
property contiguous to the mosque or temple.’ 

The learned Judges further approvingly 
referred to the passage quoted above from 
Shankar Das v. Said Ahmad (12). In 80 
far as a right of pre-emption could be 
claimed only on the basis of owning im- 
movable property, these two judgments 
obviously tend support to the contention of 
the respondents that, in spite of a mosque 
being a juristic, pers-n, it ia immovable 
property, but itis clear from these judg- 
ments that the word “own” in relation to 
a mosque does not carry the same signifi- 
cation as if does in ordinary cases. In the 
judgment of 1884 the mosque is throughout 
described as an in‘titution and inasmuch 
as the judgment of 1914 merely follows that 
of 1884, no special significance is attached 
to the words “immovable Dp used 
therein. 


In support of their contention that there 
could be no continuing injory in this case, 
the respondents have relied oa Ashutosh 
Sadukhan y% Corporation of Calcutta, 49 
Ind. Oas. 93 (80), Municipal Commissioner 
of Madras v Sarangapani Mudaliar (81), 
and Lal Singh v. Hira Singh (82). In 
Ashutosh Sadukhan v. Corporation of Cal- 
cult, 49 Ind. Oas. 93 (80), the Oorporation 
of Calcutta objected to a certain platform 
which had been erected on a piece of land 
claimed by the Oorporation as its own. 
The owrer of the platform sued for a de- 
claration of his right to the land upon 
which the platform stood. It was found 
that the platform had been in existence for 
about 50 years. On these facts the learned 
Jadzes observed that the Corporation had 
lost its ¢ight to that portion of the land 
upon which the platform stood from the 
date of its dispossession or ehe discon- 
JANANE, of possession. They further re- 
pelled the contention of the Oorporation 
that it was a continuing wrong on the 
ground that the injury was complete on the 
erection of the wall and even though the 
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effect continued, this did not extend the 
period of limitation. _ 

In Municipal Commissioner of Madrgs v. 
Sarangrapani Mudaliag (81), the Muynici- 
pality of Madras sued to recover as forming 
part of a highway, a strip of land adjoin- 
ing the house of defendant, on which a 
pial had been erected more than 49 
vears before the suit. It was held that 
defendant had acquired 4 title by adverse 
possession against the Municipslity. In 
Lal Singh v. Hira Singh (82), the defendants 
had erected a thatched shed in front of 
their house and the plaintiffs on the basis 
of joint ownership asked for a perpetual 
injunction to issue to the defendants direct- 
ing them to remove those sheds. It was 
held that s. 23. Limitation Act, was inap- 
plicable inasmuch as the moment the 
sheds were erected the injury complained 
of and sought to ke1emcved by the issue 
of an injunction was complete and there 
was no continuing injury within the mean- 
ing of the statute. 

The principle enunciated in these three 
judgments is not applicable to the present 
case as they proceed on their own facts 
and besides deal with property which is 
secular and not sacred. As observed in 
Muhommad Ahmad v. Muhammad Fazul 
(44), in the case of an encroachment on 
& mosque, the cause of action does not 
exhaust itself the moment an encroachment 
is committed but continues so long as the 
encrcachment continues. ° 

Counsel for the respondents contended 
that in two of these cases the person 
against whom judgments were given Was 
a juristic person, but the fact that it was 
go does not advance his case any further. 
Reference may also be made te L. P. A. 
No. 109 of 1935 Moti Ram v. Hans Raj (83), 
decided by the Hon'ble Ohief Justice 
and ;Monroe, J. on December 11, 1935, 
where relying on tke three Privy Oouncil 
judgments reported in Rajrup Koer v. 
Abdul Hossein (84), Soojan Bibi v Shamed 
Ali (85) and Nazimulla v. Wazidulda (x6), 
it was held that the wrong done by the 
defendant im constructing a house which 
obstructed the light and air of the plaintiff 
was a continuing wrong and that no pericd 
of limitation applied. It may be remarked 
that Asutosh Sadukhan Vv. Corporation of 
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Calcutta, 49 Ind. Oas. 93 (80), bad been 
relied upon by the learned Single Judge 
of this Gourt but his judgment was re- 
versed on appeal. In Muhammid Fahimul 
Huq v. Jagat Ballav Ghoss 87), at pp. 402 
and 403* the learned Ju-iges observed : 

“The principle of s. 23, Limitation Act, which 
deals with continuing wrongs, can have no appli- 
cation to a declaratory suit and there is no recurring 
oaase of action for a declaratory relief.” 


In Krisamaji Annajee v Annajee Dhon- 
dajee (88), these ob3erva'ions were referred 
to with approval and references was further 
made to Rajah of Venkatagiri v. Isak Balli 
Subbiah (89), in which it was held that the 
cause of action for a declaratory reiief was 
the alleged wrongful denial by the defen- 
dant in each case of the plaintiff's Litle 
and possession and the criterion was nct 
whether the right was a continuing one 
but whether the wrong was a continuing 
one within the meaning of s. 23. 

A perusal of the two judgments cited 
above shows that the circumstances in 
which those remarks were made were dis- 
similar to those now before us and cannot 
be utilized in defealing the claim of the 
present appellants. In cases of continuing 
wrong, the nature of the subject matter of 
the suit as well as the nature of the injury 
complained of is always material and no 
hard and fast rule can be laid down as to 
when a wrong is a continuing wrong. 
Moreover, in the view that I takecf the 
oase, the rigbts of the appellants had not 
been extinguished and both the right and 
the wrong were continuing. 

I have already observed that most of the 
cases relied upon by either side do not 
directly touch the question at issue and 
those that have any bearing on the facis of 
the present case can be used only by way 
of analogy and not by way of direct autho- 
rity: After giving due weight and full 
considération to the cases cited and the 
argumenis advanced before us, I have arriv- 
ed at the following conclusions : 

(1) That under the Muhammadan Law, (a) 
a mosque is a place of worship solely and 
exclusively dedicated to the worship of 
God in accordance with the tenets of Islam 
and it remains as such till eternity: b) all 
proprietary rights of men are extinguished 
in a m2sque as soon as itis consecrated as 
such aud can never be revived or resusci- 


(87) 2 Pat. 391; 74 Ind. Oss 403; A IR1993 Pat. 
415; 4 PLT 675 i 

(88) 54 B 4; 124 Ind. Oas. 773; A I R 1930 Bom. 61; 
31 Bom L R 1240; Ind, Rul. (1930) Bom} 277. 
. (89) 26 m 410, 2 IN 
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tated afterwards, whatever may happen t) 
the building and whosoever may have its 
custody ; and (e) it can never be treated as 
private property by any human being in 
the world, even if he is a Sovereign of the 
State. 

(2) That British Courts in India cannot 
ignire the provisions of the Muhammadan 
Law altogether while dealing with a mosque 
and that the special features which it pos- 
sesses and the peculiar privileges which it 
enjoys are.always to be determined under 
the Muhammadan Law and under no other 
law, even though one of the parties to the 
suit before them may be a non-Muslim. 

(3) That although s. 5, Punjab Laws 
Act, contemplates that Muhammadan Law 
cat be altered or abolished in certain res- 
pects, in regard to the privileged position 
that a mosque occupies under fhe Muham- 
madan Law, it has neither expressly nor 
impliedly been altered or abolished by the 
Limitation Ac‘, or, for that matter, by any 
other enactment. 

(4) Toat inasmuch as a mosque is, placed 
‘extra commercium’ and is in its very nature 
incapable of being owned by buman beinge, 
it cannot be considered “property” in the 
sense that it can be the object of aright of 
ownership. It is possible tharefore to argue 
that n mosque is outside the mischief of 
the Limitation Aci, even though that Act 
purports to deal wi'h properties comprised 
in a Hindu or Mutanmadan endowment in 
the circumstances mentioned in Arts. 131-', 
134-B and 13840. It can also be argued 
that a mosque as a juristic person is not 
property and is thus not touched by the 
Limitation Act: but for the purposes of 
this case itis not necessary to decide whe- 
ther this is 80. 

(5) That on the assumption that a mos 
que is covered by the provisions of.the 
Limitation Act, it continues to retain its 
sacred character wherever it may be and 
in whatever condition it is placed so long as 
it retains its original shape and form and 
that its sacred character is never lost b 
any act of desecration, however profane an 
sacrilegious it may be. 

(6) That the only act of hostility that 
the Courts in India can countenance in the 
case of a religious institution like a mosque 
is an act’of direct physical interference 
with its buiiding and that anything short 
of it gannot be taken into account inasmuch 
as all through the period that a so-called 
adverse possessor does not throw such an 
open, challenge as is indicated above, he 
continues to remain undér a heavy burden 
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of which he is never relieved. By taking 
possession of a religious institution and not 
using it for the purpose for which it is 
int&nded, he merely impcses upon himeelf 
the duties and obligations of a quasi-mana- - 
ger or a custodian and any breach of those 
duties in the shape of not using the insti- 
tution in the manner for which it is 
Intended does not benefit him in any way 
nor does it extinguish the right of the 
beneficiaries of that institution just as a 
breach of duty on the part of a recognized 
custodian or manager would not entail 
these consequences. A beneficiary aggrieved 
by his act may seek relief against him if 
he so chooses to do but his inaction does 
not prejudice the other beneficiaries. 

(7) That so long as the origina] shape and 
form of a mosque remain intact, the trespass 
by a wrong-doer is a continuing injury 
giving rise toa cause of action at every 
mcment of the day that the trespass con- 
tinues. and that this cause of action accrues 
not only to the mosque itself as a juristic 
persen but also to its beneficiaries who in 
the very nature of the wakf are not confined 
to any place or period of time but as spread 
over all places and all ages. 

(8) That both the quantity and the quality 
of the righis of an adverse possessor cannot 
in |.w exceed these that exist in the person 
dispossessed by him and he cannot accord- 
ing y prescribe for a title higher than that 
of the person whom he has dispossessed 

‘9) That the rights and obligations attach» 
ing to a mosque are param unt to the estate 
ard they cannot be lost merely by the 
efflux of time and that such rights and 
obligations follow the property aud adhere 
to it wherever it goes. 

(10) That the case of an adverse posses: 
sor, who is a wrong-doer, does not stand 
onthe same footing as that of a purchaser 
for valuable consideration without notice 
and cannot, therefore, be considered in the 
light of these decisions which deal with the 
latter. 

(11; Shat even if it be considered that the 
rigut of beneficiaries of a mosque to offer 
iheir prayers in it is an interest in immov- 
able property which I doubt, this right 
cannot be extinguished under s. 28, Limita- 
tion Act, inasmuch as that section deals 
with the effect of not instituting suits for 
possession of any property and not with 
that of not instituting suits for possession 
of any interest therein as contemplated by 
Art. 144, Limitation “Act, and consequently 
such rights are nevereextinguished under 
the provisions of the Limitation Act. = 
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(12) That to ‘enforce the Muhammadan 
Law to the extent indicated above is in 
consonance with the principles ot justice, 
equity and good conscience but the Coyrts 
in Britieh India can onw go thus farand 
no further. Where, therefore, owing to 
the apathy or inaction of the Muslim com- 
munity, an adverse possessor alters the 
outward shape or form of a mosque or 
destroys its building or replaces it by 
another building of his own without being 
challenged within a period of 12 years from 
the date that he takes that step, he cannot 
be ousted from that property after the lapse 
of that period, as his ouster in those cir- 


. cumstances even though permissible under 


the Muhammadan Law, would þe both un- 
just and inequitable under the law of the 
land. 

(13) That inasmuch as the defendants or 
their predecessors-in-title had not commit- 
ted any adverse act of the nature indicated 
above, their possession never became ad- 
verse elther to the mosque orto its benefi- 
ciaries and that consequently Art. 144, Limi- 
tation Act, does not bar the remedy of the 
present appellants. 

(14) That on the grounds etated above, 
the demolition of the building in dispute on 
the night between July 7 and 8, 1935, gave 
a valid cause of action both to the institu- 
tion and the beneficiaries and that the suit 
of both is well within time. 

In the course of arguments, reference was 
repeatedly made to the awkward situation 
that might arise if the Hindus also put 
forward a claim to-day -to resume all those 
temples which had long ago been demolish- 
ed and converted into mosques by the Mus- 
lim Kings, as under the Hindu Law, too, the 
principle applies that when once a temple 
is dedicated, it always remains a temple. 
Apart from the fact that it is an extraneous 
matter which should not be considered in 
the determination ofthis case, no compli- 
cations are likely to arise ifthe views set 
forth above are adopted. If ahy temples 
were seized and desecrated by the Muslim 
Kings, they were not allowed to retafn their 
outward shape and form. They ceased to 
be temples bong ago and no temple exists 
now in relation to which it can be said that 
to all appearances it is a temple and that it 
has been treated as such throughout the 
period of its seizure. 

It follows from the conclusions formu- 
lated above that the subject-matter of the 
suit was nothing but.a mosque when it was 
demolished irrespective of the vicissitudes 
of fortune throughe which it had passed 
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and regardless of the profane uses to which 
it had been put and it is clearly established 
on the record that everybody concerned, 
including the parties to the suit, realized 
this position full well and treated the 
building as a mosque right up tothe mo- 
ment it was razed to the ground. So far 
as the Muslims are concerned, they never 
ceased to revere it as a mosque and through- 
out the period of the British Rule made 
several efforts to regain it. Similarly the 
defendants’ predecessors-in-title never for 
once called ıt by any other nant. It was 
described by them as a mosque in the pre- 
vious litigation that ensued soon after the 
annexation of the Punjabby the British 
Government. In the pleas put in by Ganda 
Singh in 1855, he clearly stated that the 
mosque was granted tohim along with the 
khankah, ste., before the reign ot Maharaja 
Ranjit Singh. His witnesses made a state- 
ment tothe same effect describing the build- 
ing in suit as a mosque (pages lo and 19 of 
Part 3 of the printed record). In the order 
that was passed in connection with this 
mosque in 1890, the words that “the mosque 
could not be released’ are significant. In 
18:9 Ganda Singh executed a will in which 
he described the building as a mosque (p. 
36 of Part U1). In 1683 when a report was 
submitted by an Extra Assistant Oommis- 
sjoner to the higher authorities he stated that 
the mosque was still standing and even 
went tothe length of saying that it was 
unusual that a mosque waich should ordi- 
narily be in the custody of the Muham- 
madans should remainin the possession of 
the Akalis and that the Akalis using it ina 
manner opposed to the tenets of Islam 
exacerbated the feelings of the Muslims. 

In 1885 in a suit instituted by Musammat 
Khem Kaur, widow of Ganda Singh, against 
her son Asa Singh, the latter put in his 
written pleas where he expressly stated 
that thè mosque was wakf property (p. 45, 
Part JI). In his statement before the Court 
he once more gave the same appellation to 
the building in suil and stated that ten 
ahops adjoined the mosqne and that the 
mosque was lying Vacant ip. 47, Part IID). 
In the Municipal khasra prepared in 13890 
(Ex. P. 15) the site in dispute was described 
as masjid (mosque). ln certain applications 
submitted tothe Lahore Muniqpality by 
the then mahants, Gian Singh and Lal 
Singh, the building in dispute was describ- 
ed as a masjid. In the petition subnfitted 
by Harnam Singh to the Sikh Gutdwaras 
Tribunal he described the building in suit 
as a mosque (pp. 64 and 65, Part IIIa In 


$90 
the rent deeds prcduced by the defendants 
themselves, which were executed in favour 
of their predecessors-in-title, this building 
was always menticned as a mosque. Harnam 
Singh who wasthe last mahant in posses- 
sion of the mosque appeared in this case 
as a witness for the plaintiffs and made a 


clear admission tothe effect that the build-- 


iug was a mosque. [tis noteworthy thatthe 
piesent defendants themselves described 
the building in suit as a mosque when they 
submitted a plan of the property claimed 
by them before the Sikh Gurdwaraa Tribu- 
nal. Thei own witness Mohar Singh, 
D. W. No. 3, in the present case has stated 
that during the time he lived there, some 
of the mahants and Sikhs used to call ita 
masjid (mosque) and that on the night that 
it w&s demolished, the persons who were. 
engaged in demolishing it said:- “It is a 
mosque of the Muslims, kneck it down,” 
(page 85, Part 1). 4 


Further in the summer of 1935, when the 
agitation on the part of the Muslim com- 
munity for the restoration of the mosque 
took a serious turn, the building demolished 
was throughout described as a mosque in 
the various c.mmuniqués issued by the 
Government from time totime (pp. 26 to 
35, Part II). The Deputy Oomumissioner 
who wasin charge ofthe city of Labore in 
those days and who is shown as a Sikh in 
the History of Services of Gazetted Olficers,. 


has stated as P. W. No. 25 in this case : 

“To the Muslim deputation of July 3 (1935) who 
complained that the mosque was likely to be demo- 
lished any moment, I gave an assurance that I was 
responsible for the safety of the mosque until the 
Punjab Government had examined the dispute: 
page 61, Part L” 


The obvious fact that those Sikh gentle- 


men who are said tohave seized the mos- 

ue by way of resentment never thought 
for moment to demolish it and that 
throughout the regime of Maharaja Ranjit 
Singh it was allowed to stand asa mfosque 
and that even after the annexation of the 
Punjab by the British, it never came into 
the head of any of the mahants in charge of 
the mosque to altar its shape or form or to. 


demolish it and that not until the time that. 


the mosque came into the possession of the 
Akalis that the act complained of by the 
appellants was committed speaks volumes 
in favour of the appellant's contention. 

That even Mr.Cule, the District Judge, 
came to the same conclusion is clear from 
the féllowing passage in his judgment : 
(p. 141, Part 1) : 

“The cumulative effect of all these documents is 
to estgblish that the building in dispute has been 
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regarded throughout as a mosque. In the litigation 
before the Gurdwaras Tribunal the faot that this 
building was a mosque, though formally denied in 
the jawab-i-dawa of the Shiromani Gurdwara Par- 
bandhak Oommittes, war apparently accepted with- 
out fuestion. Hilton, J. in his judgment refers to ‘the 
mosqfe, the building of*vhich still stands on the dis- 
puted property, Again in diamissing the petition of 
the Anjuman Islamia, Hilton, J. assumes that the 
building is a mosque but refused. to give the Anjuman 
Islamia possesion on the same ground that the suits 
of Nur Ahmad in 1853 and 1 were dismissed, 
viz. that the claim was time-barred. 

Again, at p. 144, he says: 

“Tam of opinion that the arguments in favour of 
the building being 4 mosque remain unimpaired.” 

The question now arises whether the 
relief prayed for by the appellantsin the 
form of an injunction can be legally grant- 
ed tothem. The appellants contend that in 
view of the high-handedness displayed by 
the defendants in demolishing the mosque, 
the injunction tiaimed by them should be 
granted in the terms prayed “for. The 
respondents, on the other hand, urge that, 
in the firstinstance, no suit for injunction 
lies inasmuch as a suit for possession is the 
only remedy available to the plaintiffs, if 
aggrieved, and secondly, that the relief by 
way of injunction should, not be granted 
to the appellants because (a) a person out 
of possession cannot claim such relief, (b) 
the relief sought by the appellants is 
impracticable and unenforceable, and (c) 
the plaintiffs had in a way acquiesced in 
the act of demolition and delayed their suit. 
Both sides have relied on various decided 
cases and text-books on the subject con- 
shall discuss below all 
those authorities which have been cited 
at the Bar. ; 


+ 

The matter of perpetual injunction is 
governed by ss. 54, 55 and 96, Specific 
Relief Act (1 of 1877). Section 54 deals 
with the circumstances in which a perpetual 
injunction can be granted. Section 55 treats 
of mandatory injunctions; and s. 56 enume- 
rates certain cases in which injunction 
should be , refused. While dealing with 
the subject of injunctions, Salmond in his 
treatise on “The Law of Torts,” at p. 173, 
observes: ; 

“The jurisdiction thus conferred uponthe High 
Court to issue injanctions is discreMlonary. . . . 
Ths gengral principle, however, in accordance with 
which this judicial discretion must be exercised is 
that an injunction should be granted in all cases 
of continuing or threatened injury, unless in the 
particular instance there is some special reason 
why it should be refused. In other words, an 
injunction, though not a matter of right, is a 
matter of course, unless the Oourt in the exercises 
of its Judicial discretion gnd on special grounds 
considers that this remedy would not be just or 
convenient.” e , 


$>» 


1938 © 

At p. 176 the same learned author says: 

“Oonversely, if the defendant has himself acted 
with wilful and high-harded disregard of the 
plaintiffs rights, sn injunction will be granted 
even in casee which would otherwise have been 
deemed too triviel for this remedy.” . 

In “Kerr on Injuncffons,” p. 1, a Writ of 
injunctien is described as a judicial process 
whereby a periy was required to do a 
particular thing or to refrain from doing 
a particular thing according to the exigency 
of the writ. At p. 688, tte same learned 
author, while dealing with the ccnsequences 
of the breach cf an injunction, remarks: 

“A man who does not obey it to the letter so 
long as it exists. is guilty of contempt.” 

oodroffe in “TLe Law Relating to In- 
junctions,” says at p. 23: 


“By the Specific Relief Act the Courts are ex-. 


pressly given power to grant injunctions to do 


substantive acts when such injunctions are neces- 


sary to prevent the breach of an obligation.” 

At p. 114 of the same book it is said: 

“ Jn addition to the preventive Jurisdiction there 
is superadded the power of the Court to grant a 
mandatory injunction, that is, an order compelling 
a defendant to restore things to the condition in 
which they were at the time when the plaintiff's 
complaint was made.” 

At p. 152 ıt 189 remarked: 

“The remedy for the enforcement of decrees 
granting permanent injunctions lies in execution 
of the decrees and the procedure laid down by the 
Oode relating to the execution of decrees isto be 
observed.” 

- At pe 310 the 
relevant: f 

“Though the jurisdiction by mandatory injuno- 
tion to compel the restoration of matters in statws 
quo is sparingly exercised, yet a trespass irrepar- 
able ın its character and of a continuing nature 
may be restrained by a mandatory injunction, thus 
restoring things to their original condition.” 

In “The Principles and Practice of 


following passage is 


Injunctions in British India” by Basu, the’ 


following observations are, 


at p. 151 
pertinent; | 
“Bo even in England where the jurisdiction to 
grant mandatory injunction was formerly question- 
ed ie now granted as a matter of fact and ina 
positive form. . . . In Britlsh India since the 
passing of the Specific Relief Act, the mandatory 
injunction is always inthe direct form. ... 
And with rare exceptions ths man form 
will not be decreed for other purposes 6 to 
restore and maintain a condition that has been 
wrongfully changed.” . ° 


In Smith v. Smith (90), at p.504*, Bir 


G. Jessel, M. &. observes : 

“At one time it was supposed that the Oourt 
would not issue mandatory injunctions at all. At 
& more recent penod, in cases of nuisance, a 
Mandatory injunction was granted under the form 
of restraming the defendant from continuing the 
nuisance. The Court seems to have thought that 
there was some wonderful virtue in that fom, 


(90) (1875) 20 Eg 500; 44 L J Oh. 630; 32 L T 787; 
93 W R771. 
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and that extra caution was to be exercised in 

granting it. To that proposition I can by no 

means assent. Every injunction requires to be 

penti with care and caution, and I do nu 
ow what is meant by extraordinary caution. 

Where, therefore, money could not adequately re- 

instate the person injured, the Oourt said, as in 
cases of specific performance, ‘we will put you in 
the same position as before the inj was doe.’ 
When once the principle was established, why should 
it make any difference that the wrong-doer had done 
the wrong, or practically done it before the bill was 
filed. It could make no difference where the plaint- 
iff's right remained and had not been lost by delay 
or acquiescence.” 
- In Wilson v. Purness Railway Co. (91), a 
certain company which had undertaken an 
obligation to make a road was called upon 
to construct it. Sir W. M. James, V. C., in 
delivering his judgment, remarked : 

“Rather than allow such a gross piece of dis- 
honesty to go unrediessed, the Court would drug- 
gle with any amount of difficulties in order to per- 
orm the egreement. I can easily conceive if there 
were a difficulty about the statutory power that the 
Court might*see its way by ordermg the company 


"to permit the plaintiffs to do these worka at the 


expense of the company because the company have 
got the land and the Court might say, ‘You must 
allow the plaintifftodo so, but you must pay all the 
costs that the plaintiffs have been put to.'’ 


It may be remarked that in this country 
no such difficulty arises in view of the pro- 
visions of Jaw contained in sub-r (&) of 
r. 32 of 21, Civil Procedure Code. If a dec- 
ree for an injunction has not been obeyed, 
the Kule says that the Court may 

“in lieu of or in addition to all or any of the pro- 
cesses aforesaid, direct that the act required to be 
done may be done so far as practicable by the decree- 
holder or some other person appointed bythe Court, 
at the cost of the judgment-debtor, and upon the 
act being done the expenses incurred may be ascer- 
tained in such manner as the Court may direct and may 
be recovered asif they were included in the decrees,” 

In Greene v. West Cheshire Ry. Co. (92), a 
Railway Oompany which had agreed to 
construct and for ever maintain at their 
expense & siding of specified length along- 
side the line upon land belonging to the 
landowner, and to be provided by him for 
that purpose, for the use and to the reasona- 
ble sutisfaction of the landowner, was enjoin- 
ed so to do. In that case too, it, was pleaded 
that a decree for damages would meet the 
ends of justice ; but this contention was re- 
peled. In Kénnard v.Céry Brothers and 
Co., Lid. (93), Scrutton, L. J., at p. 20* of the 
report, Bays : 

“A wrong-doer who has either broken his coneract 
or committed a tort may be ordered by the Oowt 


(91) 8713 9 Eq. 28; 31 L T 553; 18 W R 89, 
a (1871) 13 Eq. 44; 41 LJ Oh 17; 25 L T 405, 20 
4 


(93) (1982) 2 Oh 1; 91L J Oh. 458; 197 L T 137; 
38 T L R 489. 
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l ay the damages thereby caused but to do 
ae ae to fulfil his contract, sometimes known 
as specific performance and sometimes by & manda- 
tory injunction to do certain works, orto put right 
the tortious wrong that he has committed As matter 
of jurisdiction it seems that the Oourt has the right 
to make any such order, but in practice it does not 
make certain orders and does make others 


In that case an order had been made re- 
quiring the defendants to execute such 
works ag may be necessary to restore the 
remedial works by clearing oul tho man- 
hole ‘ab the top of the drain and the order 
so made was not interfered with on 
appeal. As mdicated above, the respondents 
main cbjection is that inasmuch as a Bult 
for possession lies in the present case, 
no relief by way of declaration or injunction 
is permissible. In support of their conten- 
tion®that a suit for possession 18 Competent 
in the circumstances of this case, the res- 
pondents rely on Kanakasebar v. Muthu (50), 
Rathnasabapatht Pillai v. Ramasam Atyar 
(49), Chidambaranatha Thambiran v. Nalla- 
siva Mudaliar (18), Muhammad Fahtmul Huq 
v. Jagat Ballav Ghose (87) and Pir Bakhsh 
y Muhammad Ibrahim (94). ; l 

In Kanakasebai v. Muthu (50), a suit was 
instıtuted for a perpetual injunction res- 
training the defendant from preventing the 
plaintif from entering a house attached to 
a certain temple., Tne defendant alleged 
that he had been in exclusive possession of 
the house prior to the institution of the suit 
and that a previous suit by the father of 
the plaintiff for a declaration of his right 
to exclusive possession had been dismissed. 
On these allegations the suit was dismissed 
as time-barred. The learned Judges of the 
High Court, after agreeing with the Oourts 
below thatthe suit was so barred, further 
remarked that as the plaintiff was out of 
possession, it was open tohim to sue for 
such possession as LO might be entitied 
to and that the exceptional form of relief 
by way of perpetual injunction was not gpen 
a Pillai v. Ramasami 
Aiyar (49), a trustee of a temple on being 
ousted from possession by his co-trustees 

sued for a declaration that his dismiesal 
“was invalid and for an injunction restraining 
nis co-trustees and the temple committee 
from interfering with the exercise of his 
rights as trustee. He claimed no conse- 
quential relief in the nature of possession 
against his co-trustees. It was held that a 
suit for a mere declaration was not main- 
taingble and that an injunction could not be 
claimed by a plaintiff out of possession when 
i R 1939 Lah. 394; 138 Ind Oas. 69; 33 P L 
R oe I Rul. 6982) Lah. 409. 
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he did not ask for possession against defend- 
ants who were actually in possession. In 
Chidambaranatha Thambiran v. Nallasiva 
Mudaliar (18), it was held that if a mutt 
property had been alienated, the disciples 
of the mutt could Aaim a decree directing 
possession to be given tothe head of the 
mutt for the time being and that it was 
Immaterial whether the head of the mutt was 
a trustee or only a life tenant. 


In my opinion, none of these cases is in 
point. In the earliest Madras judgment the 
remarks are obiter. Moreover, the plaintiff 
there was suing in respect of a house 
which could be owned and possessed by him 
a8 an owner and not in respect of property 
which in its nature was incapahie of being 
so owned, th the second Madras judgment 
the plaintiff was a trustee and could claim 
possession of the trust properties in his 
capacity as a trustee. In Chtdambaranatha 
Thambiran y. Nallasiva Mudaliar (18) 
again, the suit was for a decree directing 
possession to be given tothe head cf the 
mutt. The proposition as laid down in the 
Madras judgments holds good where a 
person who is bound to sue for possession 
seeks to circumvent the law and has 
Tecourse to this extraordinary remedy. 
Where, however, this is not the case, the 
principles enunciated therein do not apply. 
Neither did the learned Judges intend to 
lay down any proposition of universal 
applicability, nor is it applicable in this 
cage. In Muhammad Fahtmul Huq v. 
Jagat Ballav Ghose (87) it was held that 
every Muhammadan who derived any benefit. 
from a wakf was entitled to maintain an 
action against the mutwallt to establish his 
Tight thereto, or against a trespasser to 
recover possession of the wakf property 
which had been misappropriated, without 
joining any other person who might parti- 
cipate with him in the benefit. In the 
course of their judgment the learned Judges. 
observed: ; a - 

“Where, in such a case, the plaintiff is entitled 
to.consequential relief, he is not entitled to sue for. 
a mere feclaration. Even when the only conseguen- 
tial relief which the plaintiff is entitled to ask for 
is that the Oourt shall deliver the alienated trust 


property to the offending mutawatlt, a suit fora 
mere deelaration is not maintainable”, i 


In Pir Bakhsh -v. Mahomed Ibrahim (94) 
the judgment cited above was followed. 
In both thece cases the property trespassed. 
upon was property attached to a mosque. 
and not the mosque itself. A beneficiary 
in some cases may ebe entitled to recover 
endowed property Tor the benefit of the 


A 
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trustee; but I consider that it is not neces- 
sary for the beneficiaries of a mosque to 
bring a suit for possession of the mosque 
itself and that they cannot be compellad so 
to do if they merely seek to establish heir 
right to offer prayers init. This right they 
can exertise irrespective of the fact that the 
mosque-isin the custody of a non-Muslim, 
Inasmuch as under the Muhammadan 


Law a non-Muslim can be a custodian of a: 


mosque. To deny the beneficiaries a relief 
by way of declaration in the circumstances 
.of this case would be to limit the scope of 
the substantive part of s. 42, Specific Relief 
Act, within a very narrow limit and to 
extend that of the proviso beyond legitimate 
‘bounds. The proviso to s. 42. comes into 


play only where the plaintiff being able 


to seek further relief than a mere declara- 


tion of title omits to do s0; and, in my. view, | 


the beneficiaries, of a mosque are not able 
to sue for possession of the mosque within 
the meaning of the proviso. het 

In -Manoherdas v. Ramdas, 75 Ind. Oas. 
049 (95) the suit appears to have been in- 
stituted by a person in the position of a 
trustee who claimed the gaddi for him- 
self as also a declaration of his right of 
ownership to certain property known as the 
Jacobabad tikana to which several shops 
were attached and a factory too. Evidently 
that suit is distinguishable from the one 
now before us. In Re Nisbet] & Pott's Con- 
tract (68) it was-held -that no mandamus 
would lie against a ‘local authority to do 
any particular works, nor would the Court 
prescribe what particular works were neces» 
sary for the maintenance of the roads. Apart 
from the fact that in almost all the English 


Gases relied on by the appellants in this- 


Case and alluded to above this judgment 
was referred to in the Oounsel’s argu- 
ments and -not followed, the prinviples 
on which it was decided do not hold 
good in India. In: Kali -Das v: Probal 


Chandra, 18 Ind. Oas.- 394 (96) a Divi- 


Sion Bench of the Oaleutta High Oourt 
- observed that a person could nol sue fora 
declaration of his right unless he had an 


existing right and a mere contingent right: 


which migh mever ripen into an actual 


existing Tight, was not sufficient to ground’ 


“an action for such a declaration. These 
observations are evidently not in point. 
Besides, I have already held that the 
appellants have an existing right andon 
that ground this ruling will not harm the 
plaintifs. I am of opinion therefore that 

(95) 75 Ind. Cas. 549; AIR 1423 Sind 17. 

(96)-18 Ind, Oas. 394; 17 OW N 964, 


” 175—125'& 126 
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neither were the appellants bound to sue 
for possession nor are they debarred from 
claiming relief by way of injunction 
against the defendants. In fact the bene- 
ficiaries of a mosque are entitled only to 
the right of saying prayers init and to gain 
that object a relief by way of declaration 
or injunction is the only relief that they can 
claim. 7 
_In the present case, the beneficiaries 
have asked for the reconstruction of the 
building as it originally stood and they can 
achieve this end only by obtaining a manda- 
tory injunction against the respondents. To 
this the respondents demur on the ground 
that it is difficult on the record to determine 
what the original condition of the building 
was when it was demolished and that ĝon- 
sequently it is impossible for this Court to 
grant the relief prayed for. I however do 
not agree.» A person who takes upon 
himself the responsibility of demolishing 
the building of a mosque cannot escape 
his liability to restore it to its original 
shape merely on the ground that it is 
physically impossible to reconstruct it in 
the exact shape, form and condition in 
which the-building stood when it was 
demolished. What the defendants have to 
restore in this case is abundantly clear 
from the évidence led by-the plaintiffs. 


~The dimensions of the mosque are wells 


known and so are its outward features 
including the domes and the minarets. It 


has also been reliably established that if a 


new building is erected on the same lines as 
before with the materials now available ,it 
would cost about thirteen to fourteen thous: 
and rupees (page 71, Part 1). As already 
Pointed out, under O. XXI, r. 32, subs 
rT. (5), Civil Procedure Oode, if the defend- 
ants -refuseto obey the injunction issued, 
this Court can direct even the plaintiffs, or 
any other person, to do the act required: 
to be done so far as practicable, at the 
cost of the judgment-debtors, and the: 
expenses incurred thereon can be recovered. 
as if they were included in the decree. In 
my view, therefpre, there iso substance in 
the objection raised by the defendants on. 


3 


this score. l 
' Taking into consideration the circum- 


stances ia which the mosque was demolished, , 
the conclusion is-irresistible that, the act 
of the defendants was most highhanded. 
They were fully aware of the fact’. that 
they would imnjuire- the feelings “of 
the whole Muslim community if they. 
demolished the mosque. They knew- 
that - His Excellency- the Gevernor - Wes 
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making every possible effort to find the 
- best solution of the difficult situation that 
had arisen. They were aware of the 
undertaking given by the Deputy Com- 
missioner that the mosque would be pro- 
tected until the Punjab Government: had 
examined the dispute. In spite of all 
thie, the mosque was demolished before any 
decision could be arrived at by the Punjab 
Government. This act of demolition involv- 
ed a clear breach of obligation which the 
defendants owed to Muslim community in 
general and there wasno delay or acquies- 
cence on the part of the plaintiffs or the 
community whom they represent, 28 the 
circumstances brought on the record clearly 
show. I would therefore grant an injunc- 
tiok against the defendants to re-construct 
the building in the same shape. and form 
-a8 it possessed prior tc its demolition and 
to allow the members of the Muslim 
community to exercise their right of 
worship init. I would further restrain the 
defendants from using the site as ib is at 
present or the building when constructed, 
in any manner which is inconsistent ‘with its 
sacred character. 

There still remains the question whether 
‘the suit is barred by any provision of law 
'Telied on by the defendants. As stated 
above, the bar pleaded was three-fold (a) 
on account of the previous decisions bet- 
ween 1850 and 1883 (6) on account of the 
decision of the Sikh Gurdwaras Tribunal 
and (e) on the strength of s. 32 and 37 of 
the Sikh Gurdwaras Act. I shall take up 
these points in the order in which they are 
stated above. 

The bar pleaded in (a) was based on s. 11, 
Oivil Procedure Oode. It was stated that 
cetain suits were instituted by one Nur 
Ahmed, who claimed to be the mutwalli of 
the mosque, against the predecessors-in- 
title of the present defendants from, 1850 to 
1885, and that inasmuch as his claim for 
possession of the mosque was defeated on 
every occasion, the present suit was 
barred by the rale of res judicata. It was 
also alleged that on a report made by dn 
Extra Assistant Commissioner in 1883 the 
Government declined to restore the mosque 
to jhe Muslims. The material portion of 
s. 11 reads as follows: 


“No Oouré shall try any suit or issue in which the 
matter directly and substantially inissue has been 
directly and substantially in issue in a former suit 
between the same parties, or between parties under 
whom they or any of them claim, litigating under 
the samé title, in a Oourt competent to try such 
subsequent suit or the suit in which such issue has 

subsequently raised, and has been heard and 
ür decided by such Gourt,” 
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Before a suit can be held to be barred e 
under a. 11 therefore several conditions must 
be satisfied, and itis apparent that in the 
suits relied upon, most of the requirements 
merftioned in the Section are lacking. 5 
far as the case of 1850 is concemed, 1t 18 
stated in Ex. D-40, which is a robkar dated 
November 14, 1885, issued by the Court of 
the Deputy Commissioner, Lahore, that that 
was & criminal case in respect of t 
mosque and the land attached thereto. 
The order passed therein was that the 
mosque could not be released. That order 
was upheld on appeal by the Commissioner, 
Lahore. That suit clearly is not -a suit 
contemplated by a. 11, Civil Procedure Oode. 
In 1853 a regular civil suit appears to have 
been instituted by Nur Ahmed, which was 
dismissed on the ground that his suit of 
1850 had been dismissed. On Decem ber 
11,1854, Agha Kalb Abid Khan, Extra 
Assistant Commissioner, Lahore, made an 
order on the record of the muafi estate 
measuring 13 bighas of culturable.land with 
a well and a mosque, wherein he remarked 
that the building was a mosque and 
land sued for was attached thereto and that 
interference by the Akalis or Hindus was 
most improper. He, however, declined to 
interfere on account of some order which 
had been previously made in the suit of 
one Muhammad Bakhsh and others. 


It appears from a copy of the order, 
Ex. D37, that the subject-matter of the 
petition before him was culturable land 
and his decision was that he could not 
award the applicant the muafi land sued 
for. Ex. D-39 is a copy of the order made In 
appeal from the order of Agha Kalb Abid 
Khan, Besides, there are certain other 
orders passed by the Appellate Courts in 
the matter of Nur Ahmed, which have been 
duly exhibited in the case. It would, 
however, appear that in none of these orders 
had any finding been arrived at as to 
whether Nur Ahmed was a mutwallt_ or 
whether the mosque had ceased to be & 
mosque or the rights of the Muslims to 
say prayers therein had been extinguished. 
All that was decided was that Nur Ahmed 
could pot recover possession of the mosque 
from the persons in possession on the 
ground that they had been in possession 
of the mosque along with the appurtenant 
building and the other property attached 
thereto since the time of the Sikh rulers. 
No decision was consequently arrived at 


on the questiona a in isgue, nor were they 


ever raised in the 
now been raised. 


fogm in which they have , 
AL that the defendants 


~ onthe findings - 


pd 
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predecessors-in-title contended in those 
cases was that they could not be deprived of 
the possession of the moeque and the other 
Properties attached to it on the greund 
of their old possessidh. They fever 
for once denied that the subject-matter 
of the suit was a mosque. In fact if the. 
plea of res judicata can be allowed to pre- 
vail on the basis of those judgments, it 
would debar the present defendants from 
denying that the building they demolished 
was a Mosque. ° 


Farther as remarked-by the District 
Judge: “The subject-matter of the suit is 
not the same as it was in the previous liti- 
gation, In all the cases instituted by Nur 
Ahmed he sought to recover possession from 
the Sikhs of the property tqwhich he laid 
claim as mutwalli, while here the suit is 
by the mosque itself as well as the bene- 


- ficiaries forthe restoration of the mosque 


to its original shape and form, with the 
additional prayer that the beneficiaries may 
be allowed to use itas a mosque. On this 
ground, too, the rule of res judicata does not 
operate. So far as the report of 1883 is 


concerned, no question of res judicaia arises . 


at all, as it was nota decision given in a 
suit but an order passed in an executive 
capacity. 


We were algo referred to Attar vere V.. 


Atma Singh (97) where In re Bich (51), was 
dissented from and it was held that the 
Civil Code which wasin force at the ttme 
of the annexation of the Punjab had no 


legal sanction. On the strength of this - 
Judgment it was urged that inasmuch “as 
all the previous decisions were given when 


the only law in force was that Code and'no 
other Oode, they could not operate as ree 
judicata. This argument is not without 
force. Decisions which are contemplated 
to operate as res judicaia unders. 11, are 
those which are given after a complete ob- 
servance of the procedure laid déwn by the 
law and not ‘those which are more or leas 
orders passed in an executive capacit}. To 
found the decision of a Oivil Court entirely 
C ; arrived at in a criminal 
judgment, in my view, robs it of all its 
sanctity and binding force, and it is obvious 
that all the judgments relied upon by the 
respondents appear to have taken their 
cue from the criminal judgment alone 


„which was passed in 1850. 


” Insupport‘of his position, Counsel for 
the respondents has relied on -Nara- 


(87) 47 P R1870. 4 
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simha v. Lakshminarasimham (98), Jharula 
Das v. Jalandhar Thakur (99), Ran- 
nt Sinha Bhadur v. Basunta Kumar 
(100', Thakur Sri Gat Ashram Narainji 
v. Jalshih Madho Acharia (5?) and 
Lal Mohan Dhupi v.` Ram Lakhmi 
Dasaya (101). 

In Narasimha v.-Lakshminarasimham (98), 
Venkatasubba Rao, J. observed : 

“When in a suit, where the trust is properly 
represented, after real and genuine contest a deci- 
sion is given, it will be absurd to hold that 
persons not parties to the previous euit, although 
they may have an interest in the trust, can ask 
the matter to be re-opened and the question to be 
retried,” | 
. There has been no such contest in the 
buits relied upon as contemplated in this 
judgment, nor is the question in the present 
case the same. 

In Jharula Das v. Jalandhar Thakur (99), 
the head-nete says : 

“The widow of a shebatt of a cartain temple, who 
succeeded her deceased .husband in that  offige, 
mortgaged some land, as also her interest in the 
temple income toone J, who obtained a decrees on 
his mortgage on September 24, 1880. In execution 
thereof he put up the temple income for sale, pur- 
chased it himself and obtained delivery of posses- 
sion in 1892 The widow and the next reversioner 
then broughta suit to set aside the sale on the ground 
thatthe property sold was notsaleable. That suit was 
withdrawn with liberty to bring a fresh suit. The 
widow alone then brought another suit which was 

ism on the ground that it was barred by s. 344, 


‘Oivil Procedure Oode. She having died, the rever- 


sioner-brought a suit against the said J, on January 
3, 1910, for a declaration that he was entitled to the 
temple income inasmuch as it was not saleable, 
On objections taken by ‘thedefendant that the suit 


-in so far as it related to the temple income was 
- barred by therule of res judicata. and by limita- 


tion: Held that inasmuch as there was no collu- 
sion or dishonesty about the former suits, snd as 
in one of them the plaintiff himself was a party, 
the decres passed in the.snit against the shebare 
would bind her successor, the plaintiff, and that 
therefore the present suit was.barred by the rule of 


- res judicata.” - 


A emere perusal of the head-note shows 
that the ‘facts -of that case were clea:ly 
distinguishable from those of the present 
case. In Ranjit Sinha Bhadur v. Basunta 
Kumar (100), the respondents relied on the 
folowing passage appearing at p. 742* of 


the report : 
“Tt ig sufficient to hold that in 1883, when the 
previous litigation was commenced, 8S K under 


‘the arpannamah of 1879, had authority to repre- 


sent the debutter estate and that as a matter of 
fact she did representthat estate. She undoubtedly 
sued in her capacity as representative of the estate 
(98) A I R 1926 Mad. 267; 91 Ind. Oas 924; 49M L 
J 748; (1923) M W N 40. Ë 
199) 39 O 887; 14 Ind. Oas 142. 
(100 12 OWN 739,90 L J 597. . ; 
G01, 59 0636; 187 Ind Oas 46; A IR 1932 Cal 
271; 35 Ó W N 1208: Ind. Rul ‘1932) Ual “61. 
aaa aera Jai 
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and there canbe no question that the Court of 
Wards who carried on the sait as her next friend, 
held possession on her behalf and was in fact and 
in law the Administrator of the estate, Under 
such circumstances it is impossible to hold that 
the estate in the hands of the appellant is not 


` bound by that judgment. Ifthe previous litigation 


had been brought by thethen skebart, there could 
not have been any possible controversy that the 


. decision would be binding upon the present appel- 


lant as shebait, on the principle explained by their 


. Lordships of the Judicial Committee in Presunno 


“ the idol.” 


Kumari Debya v. Golab Chand Baboo (41), and by 
this Court in Gora Chand v. Makhan Lal (102), 
that the successive shebaits formed in effect 
a continuigg representation of the property of 


Apait from the fact that the citcum- 


_Stances of that case are different, it is 


noteworthy that the learned Judges have 


appended a condition to the observations 
made by them in thefollowing terms: 
“This is of course subject to the» qualification 
that the judgment iehed on is untainted with 
fraud and collusion and that the eneceseary and 
proper issues were raised, tried’ and decided in the 
suit," 


It is obvious that none of the issues 


` which have now been raised by the appel- 
- lante, were ever raised, tried or decided in 


the previous suits. 
In Thakur Sri Gat Ashram Narainji v. 
Jalshth Madho Acharia (52), which is based 


on Prosunna Kumari Debya v. Golab Chand 


t “ 


Baboo (41), it was observed: _- 
“A |decree obtained by one of the -trustees on 
behalf of a trust againstthe other trustees, either 


~ for a declaration that the property in dispute was 


r tiust property or for rendition of. accounte in a 


- on all persons interested in -the 


- suit- brought in the interests of -the trust or for 


the -protection of the trust property, is binding as 
much on the trustees who are parties to the suit as 
trust ; for, as 


- observed by their Lordships of the Privy Pouncil 


in Prosunno Kumort Debya v. Golab- Chand 


- Baboo (41), the shebatts of a trust form a continuing 


representation of the idol's property. Each of the 
above suits was instituted by Musammat 8. K. mot in 


- her private right but on behalf of the trust, and 


assuch the decision arrived at in those suits is 
conclusive between the ies thereto within the 
ae of Expla. 6 to s. 11, Civil Procedure 
ode, 

The principle enunciated in this judgment, 
however, does not advance the case of the 
respondents any further. 

In Lal -Mohan Dhupi v. Ram Lakhmi 
Dasaya (101), the following proposition was 
laid down : 

“Where the plaintiff or the defendant sues or is 
efed in a representative capacity, which attaches 
to him under the general law, the decision binds 
the enti body whom he iepresents. These are 
ei of administrators, trustees, shebarts, mut- 
wallis... 


“It 18 no doubt true that in certain circum- 


| Stances decrees made in favour of or against 


a mutwallt may bind the beneficiaries; but 
#102) 11 O-VF N 489; 6 OLJ 404, - 


t 
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those circumstances do not [exist in the, 
present case. Besides, Nur Ahmed had all 
along been claiming that his ancestors were 
mujwallis of the mosque, but his status as 
Buch was never gecognized in the orders 
referred to above, Inasmuch as it was 
never denied that the buildifg was a 
mosque, the present appellants are not 
affected by the principle laid down in this 
judgment even ifit be admitted that it 
applied to their case. 

For the reasons given above, I consider 
that the judgments felied upon by the 
respondents do not bar: the present .suif. 
Even if those decisions carry any binding 
force, they will not operate as res judicata 
as the issyes involved in the present case 
were never raised or decided by them 
against the Muslim community. The deci- 
sion that the mosque cannot be released 
does not, a8 explained above, extinguish 
the rights of the Muslim community to use 
it as a place of worship or deprive the 
mosque of a right to continue as such. 

The respondents have next urged that 
the judgment of the Sikh Gurdwaras Tri- 
bunal, in the petition of the 'Anjuman 
Islamia operates as res judicata and that 
inasmuch as the decisions of the Tribunal 
are as binding asthe decisions of a Civil 
Oourt and that the issues now under con- 
troversy were raised before the Tribunal 
and decided there, the present suit of the 
appellants, based on the same facts and 
raising the same questions is barred. The 
appellants on-the other hand contend that 
the decision of the Sikh Gurdwaras Tribus 
nal does not operate as res judicata 
Because (a) it is a special Tribunal not con- 
templated by the Oode of Civil Procedure ; 
(b) the issues which have been raised in 
the present case were not raised and 
decided in that form by the Tribunal; and 
(c) even if grounds (a) and (b) were decided 
against them, (1) the Anjuman Islamia, on 
whose petition the decision was given did 
not hold’a representative capacity despite 
the fact that it purported to make the 
petition on behalf of the entire Muslim com- 
munity, and the community could not be 
bound by the decision ingsmuch as the 
formalities laid down by O. I,r. 8, Oivil 
Procedure Code, were not observed; and (2) 
the only order that the Gurdwaras Tribunal 
could pass was that of rejecting the petition 
under s. 5 and it could not confer any title 
on the Sikhs. 

The petition of the Anjuman Islamia 
was made under,s. 5, Sikh Gurdwaras Act 
under which any person claiming any rights 


1838 


*title or interest in any property included 
in the list submitted under s. 3 is empowered 
to put forward a counter-claim. It was 
stated therein that the petition was being 
presented on behalf of tfe Muhammad&ns 
and it was prayed that the property in- 
cluded in the list be excluded. Hilton, J. 
who delivered the principal judgment, while 
disposing of this petition remarked: 

“The-claim is based on the allegation that all this 
property was wakf of the mosque and that the 

i took forcible possession of it. Similar claims 
were made on behalf of” the Muhammadan com- 
munity in 1852, 1855 and 1883, These claims failed 
onthe ground that the Sikhs had adverse posses- 
sion. The learned Oounsel for the petitioners 
based his argument before us on the claim that 
the mésque having been built as a mosque by Mir 
Manna about 1750 must always remain a mosque 
and that property once dedicated to wakf can never 
be lost by adverse possession. He did not, 
however, cite before us any authofity to support 
this proposition, and na judgment, there is not 
sufficient prona upon which we can depart from the 
view which was tasken in the suits of 1852, 1855 and 
1883, which are relevant under s. 42 of the Act, In my 
judgment the claim of the Anjumn Islamia has no 
valid foundation and the mere fact that the build- 
ing is shaped as a mosque does not justify us in 
granting them a decree, I would, therefore, dismiss 
petition No, 1282,” 


I shall deal first with the point (c) raised 
by the appellants inasmuch as if the déci- 
sion.on that point goes in their favour, no 
other question arises. Itis admitted that 
no such action was taken by the Tribunal 
on the petition of the Anjuman Islamia as 
is laid down under O. I, r. 8, Oivi Proce- 
dure Oode. Bys.12(11), Sikh Gurdwargs 
Act, it is provided that the proceedings of a 
Tribunal shall, so far as may be, and 
subject to the provisions of the Act, be 
conducted in accordance with the provisions 
of the Code of Oivil Procedure, 1908, and it 
is clear, therefore, that in order to make 
its decision binding on the entire Myslim 
community, the Tribunal was bound to 
follow the procedure laid down in respect 
of representative suits in the Oode of Oivil 
Procedure. The respondents refer, to s. 15, 
Sikh Gurdwaras Act, and urge that inas- 
much as by that section power is confgrred 
on the Gurdwaras Tribunal to inquire if any 
person desires tọ be made a part to any pro- 
ceeding and to Join in any proceeding any 
person who it considers ought to be made a 
party thereto, O. I, 1.8, does not apply to 
the proceedings before the Sikh Gurdwaras 
Tribunal and thatifno action under s. 15 
is taken by the Gurdwaras Tribunal, no 


person, however, aggrieved he may be by. 


its decisicn, can rewgitate the same 
matter. This, however, dces not appear to 


me to be a true exposition of, law. No. 


$ 
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doubt s. 15 empowers the Tribunal tosummon 
any person and join him as a party in the 
proceedings, but that section does not ip 
any way make the Tribunal independent of 
the provisions of O. I, r. 8 in those suits 
where the decision is likely to affect persons 
other than those who are not before it. It 
will be seen that power to strike out or 
add parties is conferred upon all Oivil 
Courts by O. L xr. 10 (2), Oivil Procedure 
Code, yet they are bound to take action 
under O. I, r. 8, whenever a suit purp»rts 
to have been instituted in a representative 
capacity. - The power conferred on the 
Tribunal- under s. 15, Sikh Gurdwaras Act, 
is Similar to the one conferred upon the Civil 
Courts by O.-I, r. 10 (2) and does not 
absolve it from the necessity of following 
the procedure as laid down in O. I, 1, 8. 
It was incumbent, therefore upon the Tri- 
bunal to oBserve all the formalities laid 
down there in order to make its decision 
binding on the general Muslim community. 
As the Tribunal failed to do so, its decision 
cannot bind the present appellants. 

It may be remarked that a suit by a 
beneficiary to establish the right of offering 
prayer is not a representative suit. In 
Jawahra v.-Akbar Hussain 59 a case 
decided by five Judges of the Allahabad 
High Oourt, it was held that every Muham- 
madan who had aright to use a mosque for 
purposes of devotion was entitled to exercise 
such right without hindrance and was com- 
petent to maintain a suit against anyone 
who interferes with its exercise, irrespec- 
tive of the provisions of s. 30 and 
s. 539, now corresponding to O.I, r. 8, and 
s. 92, Civil Procedure Code, 1908, respective- 
ly. It was further decided that s. 30, 
Oivil Procedure Oode applied only to 
cases in which many persons were jointly 
interested in obtaining relief, and not 
to caseg in which an individual right 
had been violated. Petheram, O. J., who 
delivered the principal judgment, observed 
as follows: 


‘che question has arisen in gonsequence of the 

culiar way in which property of this kind is 
held. According to Muhammadan custom, the pro- 
perty in a mosque and in the land connected with 
it is vestedin noone. It is not the subject of human 
ownership, but all the members of the Muhammadan 
community are entitled to use it for purposes of 
devotion whenever the mosque is open...... Every one 
who has sach a right is entitled to exercise it without 
hindrance, and has a right of action against anyone 
who interferes with ite exercise. It 18 nota jéint 
right; it ig a right which belongs toe many 
people.” | ma l : 

In this connection our attention was further 


drawn to the remarks made by the learnéd 
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Judges of the Punjab Chief Oourt in their 
judgment under appeal before their Lord-. 
ships of the Privy Council in Court of 
Wards v. Ilahi Bakhsh (21). At p. 101* of 
the report they say: 

“Plaintiffs sue as members of the Muhammadan 
community, each and every member of which is 
entitled to b his dead anywhere in the whole 
grave-yard .....1b ia not necessary for such a member 
to shew that he has used the graveyard; a new- 
comer, for instance, if a Muhammadan, hes an equal 
right with the oldest resident.” 

In Chhutkao v. Gambhir Mal (58) 
Pullan, J.sin a case relating to a grave-yard 
remarked: 

“Any Muhammadan interested in the burial of the 
dead on this plot was at liberty to bring a 
suit objecting to the sale of the pro seks ieee. eee 
This property is inalienable and whether it 
belongs to the public or not, there is no bar 
to the present objector filing a suit to contest the 
gale even if it be held that as a. party he is 


‘debarred from making an objection under s, 47, Oivil 
Procedure Code.” ° 


[t follows from these judgments that the 
right of a Muslim to use a mosque is an in- 
dividual right and can be exercised when- 
ever he chooses so to do, so long as the 
mosque exists. . 

In Kumaravelu Chettiar v. Ramaswami 
Ayar (53) it was held by their Lordships 
of the Privy Council that in a represent- 
ative suit instituted under O. I, r. 8, Civil 
Procedure’ Code, the decision in a former 
suit did not operate as res judicata by force 
of -s. 11, Expln. VI, if the former suit 
was not instituted in compliance with the 
above rule, namely by permission of the 
Court; the Oourt giving notice as therein 
prescribed to all persons interested. The 
only possible exception that their Lord- 
ships contemplated was where the former 
suit had been litigated bona fide on behalf 
of the plaintiff and others with a common 
oe and the omissionto comply with the 
rule had been inadvertent and no injury 
therefrom had been sustained by the ptaint- 
iff in the second suit. This exccption, 
however, would not be applicable in this 
case in view of the observations made by 
Petheram, O. J. in Jawahra v. Akbar 
Hussain (84) to the effect that a rigat 
exercisable by a Muhammadan in connec- 
tion with a mosque is not a joint right in the 
ordinary sense of the term. The District 
Judge while dealing with this judgment of 
their Lordshipsof the Privy Council referred 
to the interpretation put upon it by a 
Divieion Bench of this Court in a judgment 
reported in Bishan Singh v. Bakhshish Singh 
(103) = bot the same Bench in a later 


(103) A I R1938 Lah, 13; 158 Ind.Cas. 540: 38 P L 
vee ee i a l a : 


“Wage of 113 PR—[RAT 
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judgment, 
Khanv.Jamadar Adalat Khan (104) had 
thrown further light on the matter and after 
diseussing the judgment of their Lordships 
at lêngth had com@to the following conclu- 
sion : e 

“A decision in a representative suit binds all per- 
sons other than the plaintiffs expressly named in 
the plaint only when (a) if the suit relates ‘to a 
private right, the formalities as laid down in 
O. I, r. 8, are observed, and (b) if the suit relates 
to 8 public right, the formalities laid down in 8. 91, 
Oivil Procedure Code, are observed.” 

Both the judgments were delivered by 
me and in the later judgment I explained 
what was laid down in Bishen Singh Y. 
Bakhshish Singh (103). The view expressed in 
Mehr Mohaymad Khan v. Jamadar Adalat 


Khan (104) therefore, represents the cone ' 


sidered view of this Court so far as the 
interpretation of Kumaravelu Chettiar V. 
Ramaswami Ayyar (53) is concerned. 

If a suit ceases to be a representative 
suit, it does not operate as res judicata. It 
was remarked by their Lordships of the 
Privy Council in Abdur Rahim V. Abu 
Mohamad Barket Ali (105): 

“In so far as the nature of the suit was changed 
by the amendments mentioned, v2., by adding 
atrangers tothe trust as defendants and by prayers 
for relief not covered by s. 92, the suit ceased to 
be one of a representative character and the 
decree based on the compromise such as it was, 
sis. by six only out of the seven plaintifis in the 
suit, however binding AB against the consenting 
parties, cannot bind the restof the publio. Section 11, 
Expln. 6, hae no application to such a case ” 

In Ram Prasad v. Sitromant Gurdwara 
Parbandhak Committee (106, the principle 
of res judicata was not applied toa case 
where there had been a change in the 
parties. Johnstone, J. who delivered the 
judgment in concurrence with Broadway, J. 
observed: 

“In view of the difference in personel between 
the plaintiffs in the suit and the parties in the 
present appeal, Ido not think that the principle of 
res judicata can be properly applied.” 

On the grounds stated above, L am satis- 
fied that the judgment of the Sikh Gur- 
dwaras Tribunal does not bar the present 
suit. „Firstly even if the Tribunal be held 
to be a Court within the meening of e. 11, 
inaemuch as it failed totake any action in 
accordance with the provision§ of O. Lr. 8, 
Civil Prccedure Oude, its Judgment cannot 
be treated as a judgment in a representative 


(104) I L R 1937 Lah. 628; 175 Ind. Oas, 405; A I R 
1937 Lah. 425; 39 P L R707; 10 R L 713. 

(105) AIR 19:8 PO 16; 108 Ind Oas. 361; 9P L 
T 65; I L T40 0al. 19; 27 L W 339; 32 OW N 483; 
926 ALJ 484; 54 Ml Jab09; 550519; 30 Bom. L R 
774; 55 I A 96 2 6 

(106) 19 Lah. 497; 135 dnd. Cas, 657; AIR 1991 
Lah, 161; 32 P L R910; Ind, Rul (1932) Lah. 113. 
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e suit. Secondly, a suit instituted by. a 

beneficiarv for the exercise of his right’ of 
devotion in a mosque is as laid down in 
Jawahra v. Akbar Hussain (54) and,the 
other judgments alludedeto above, a suit for 
the enfoycement of an individual right and 
is not covered by the provisions of O. 1, r. 8. 
The Anjuman Islamia can at best be trest- 
ed as a beneficiary and no more. This 
being so, the present appellants cannot be 
said to be claiming under the Anjuman as 
contemplated by s. 11, so as to be bound 
by the decision in its petition. 

In this view of the matter it is not 
necessary to determine whether the Sikh 
Gurdwaras Tribunal isa Oourt within the 
meaning of s. 1], -or whether the issues 
raised before it were the same as are raised 
in the suit 

Before I leave this subjéct, I may refer 
to Shiromani Gurdwara Parbandhak Com- 
mittee, ‘Amritsar v. Jagat Ram (107) where 
a Division Bench of this Court held that 
on the hearing of a petition under s. 10,- 
which is analogous to s. 5, the Tribunal 
had no power to make a declaration that 
the property in suit belonged to a Sikh 
Gurdwara, and that all that it could do was 
to reject the claim as put forward in the 
petition. On this ground, too, the decision of 
the Tribunal would not be of much use to 
the respondents. 

The third ground on which it is con- 
tended that the present suit is barred is 
based on the provisions of the Sikh Gur- 
dwaras Act itself. For facility of reference, 
it will be necessary to repoduce here these 
sections on which this objection is founded. 
The materiel portion of s. 30 (ii) reads as 
. follows: 

“If any right is claimed for any person in con- 
nection with a Notified Sikh Gurdwaras and the 
Qourt finds that the right might have begn made 
the subject of a cleim in a petition forwarded to 
the Local Government under the provisions of 
S, 9... and that no such claim was duly made 
within time, the Oourt shall decide the claim 
against the person claiming the right: . 

Provided that in the case of aclaim that might 
have been made under the provisions of s. 5 or 
s. 10, the Ooart need not go decide, if it if satiafied 
that the failure to make the claim was owing to 
the fact that the person who might have made the 
claim had no knowledge of the fact that the right 
title or interest had been included in alist publishe 
under the provisions of sub-s. 2) of g 3...and 
could not by the exercise of reasonable diligence, 


have come to know of the fact that such right, 
title or interest, was so included.” 
32 reads as 


The relevant part of s. 
follows: 
“Where in any suit or proceeding pending at the 
(107) 16 Lah. 968; 156 Ifd, Cas. 1042; AIR 1935 
Leh, 279; 38 PLR 448R LI. 
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commencement of this Act or iustituted after its 
commencement, in a Oivil or, Revenue Court it has 
become or becomes necessary to decide any claim 
in connection with a Notified Sikh Gurdwara 
which the Court finds might be made under the 
provisions of a. 3, 5..... Within the time prescribed 
therein, the Court shall frame an issue in respect 
of such claim and shall forward the record of the 
suit or proceeding to a Tribunal.” 


« Section 37 reads as follows: 

“Except as providod in this Act, no Oourt shall 
pass any order or grant any decree or execute 
wholly or partly, any order or decree, if the effect 
of such order, decree or execution would be incon- 
sistent with any decision of a Tribunal, or an 
order passed on appeal therefrom unde} the prov 
sions of this part.’ 

Relying on the provisions which have 
been reproduced above, the respondents 
contend that inasmuch as the present ape 
pellants failed to put in a claim under g. 5, 
Sikh Gurdwaras Act, the present suit can- 
not but be'decided against them under the 
substantive part of sub-s. (41) of s. 30 and 
that even if they are entitled to claim the 
benefit of the proviso to that sub-section, 
the proceedings must be referred to the 
Sikh Gurdwaras Tribunal under s. 32. 
They finally urge that at any rate no deci- 
sion favourable to the appellants can be 
made in the present suit inasmuch as such 
decision would offend against the provi- 
sions of s. 37, Sikh Gurdwaras Act. The 
appellants resist these propositions of law 
and contend that the proviso to s. 20 (ii) 
is clearly applicable to their case inasmuch 
as, firstly, they had no knowledge of the 
fact that the right, title or interest in the 
property in suit had been included in any 
list published under the provisions of s. 3 (2) 
and, secondly, they could not by the exer- 
cise of reasonable diligence have come to 
know of the existence of the fact that such 
right, title or interest was so included. In 
the list putin by the Shromani Gurdwara 
Parbandhak Committee, the property claim- 
ed by the Committee, so faras it relates 
to the ‘present suit, was described as Shahid 
Ganj Singhnian and nomember of the 
Muslim community could ever guess that 
this appellation was intended for the 
mosgue in suit. The Sbyomani Gurdwara 
Parbandhak Committee had intentionally 
used this mysterious appellation so as to 
lead the Muslims astray and that they 
cannot now be allowed to take advarftage 
of this wrongful act of theirs. They further 
urge that the proviso tos. 30 (tt) was not 
controlled by s. 32, inasmuch as s. 32 
applies to the transfer of those suits* only 
which were pending in Courts at the time 
that the Sikh Gurdwaras Act came into 
force and does not apply -to suits which 
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may subsequently be instituted. So far as 
s. 37 is concerned, the appellants’ position 
is that the section itself makes an exception 
in favour of suits contemplated by the 
proviso to s. 30 (ii) and that consequently 
it does not: affect their case. 

On giving due weight to the’ arguments 
advanced on both sides, I am of opinion 
that the case of the appellants is covered 
by the Proviso to s. 30 (ti). It is not denied 
by the respondents that the description of 
the property, given in the list was as stated 
by the appellants. They, however, urge 
that by the exercise of due diligence, the 
Muslims in general could come to know of 
the fact that that description referred to the 
mosgue in suit and that, in fact, the Anju- 
manelslamia was apprised of it and did put 
in a petition under s. 5. I am not, how- 
ever,- impressed by this argument. The 
Anjuman Islamia may have utilized its own 
resources claiming as it does several re- 
sourceful members, but the community in 
general had no such resources at their dis- 
posal and could not be put on their guard 
in view of the wrong description ‘of the 
pore claimed. The cases relied upon 

y the respondents in this respect are not 
in point. In Dial Singh v. Gurdwara Tahli 
Sahib (108), it was observed: 

“The publication of the list and notifications is 
undoubtedly intended to give notice to.the general 
public of what was being claimed and the Proviso to 
5. 80 (44) can only be availed of on proof of what is 
therein required.” 

-This does not, in any way, militate 
against the position of the appellants, in- 
asmuch as the list here did not mention 
the- mosque in suit at all and the publica- 
tion of such list can, in no manner, defeat 
the claim of the present appellants. 

In Gobind Singh v. Managing Committee 
of Gurdwara (119), Addison, J., who deliver- 
ed the principal judgment, remarked : 
»..“Gurbakhsh ga was in full physical pogsession 
of the bunga and service upon him was proper 
service Within the meaning of 5.8, Nor can it be 
said that in this case Proviso 1,8, 30 (41) of the 
Act can be applied... 

The defendants othar than Gurbakhsh Singh 
were entered as in pogsession of $1 kanals 17 marlas 
of land and amuafiin the same list as the list in 
which the bunga was entered There was an ently 
as regards the muafi and as regards the land in the 
revenue papers so that with respect to them the de- 
fend@nts other than Gurbaksh Singh were given notice 
under s. 3 of the Act and a complete list was sent to 
them in whith of course the bunga was also entered. 
They knew that action had been taken as regards all 
lan attached tothe Golden Temple. Itis true that 


= (108) AIR 1930 Leh. 717; 123 Ind, Oes. 543: Ind, 
Rul. (1930) Lah, 463;12 Lah, L J 85. 


19 
$ aos A IR 1933 Lah. 628; 147 Ind, Cas, 54; 15 Lah. 
ta; sat L R436; GR L 327, mg 
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they only directly received notice with respect to the 
muafi and the land but if they had exercised any 
diligence at all, they would have seen that the bunga 


.- was entered in the list.” 


This case is clearlg distinguishable from 


' the case now before us as the recital of 
The 
' persons who were held to be barred under 
“the substantive part of s. 30 (iè) were those 
to whom the listes had actually been des’ 


facts stated above would indicate. 


patched and the mere fact that they, being 
interested in the land only did not notice 
that the bunga was also mentioned in the 
list, could not serve as an excuse for not 
making a claim under s. 5. In the case 
before us, there is no allegation that ‘any 
notice was sent tothe Muslim community 
in general or that the property claimed by 
the Sikhs was even remotely described as a 
mosque. . 

Reference in this connection may be made 
to Bishna v. Committee of Gurdwara 
Sudhal (110). There the property claimed 
by the Sikhs was shown in possession of two 
persons who were servitors of the Gurdwara. 
No mention was made of the land being 
shamilat nor was a copy of the relevant 
entry of the Record of Rights attached 
thereto. Notice was accordingly issued to 
the two persons said to be in possession 
-nd as they made no claim, a notification 
by the Government was issued unders. 5 
(1). The vilage proprietary body then 
instituted a suit and the trial Court found: 
that the land belonged to them and was 
in their possession. On these facts it was 
held by a Division Bench of this Court that 


as the village proprietary body had no ` 


knowledge of the fact that their shamtlat 


land had been included in the list and as. 


they could not by the exercise’ of reasonable 
diligence have come to know of the fact 
that their land had been so included, the 
proviso tos. 380 (ii) applied. The case of 
the appellants is much stronger than the 
case cited above. ae 

The question ‘now arises whether under 
s. -32 ıt is necessary to forward the pro- 
ceedings to the Sikh Gurdwares Tribunal: 
In this matter also the contention of the res- 
pondents, as siated above, dogs not appear 
to me jo bein. consonance-with law. The 
language of the section is unambiguous. It 
18 intended toapply only tothose suits which 
were pending atthe commencement of the 
Act or in which, though instituted after its 
commencement, the claim could be made 
under the sections mentioned therein with 
in the time prescribed: {t does not obvious” 


(110) 15 Lah. 66/151 Ing. Cas, 890; AIR- 1934 
Lah, 390; 38 P LR 486; 7R L 911, 
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*ly cover such suits as are instituted long 
after the time during which the petitions 
could be made has expired. A comparison 


of the language employed ins. 30 (it) and 
s. 32, respectively, wouftl lend suppof to . 


this conclusion. In both sub-ss. (Ò and (ti) 
of s. 30 the words used are “might have 
been made the subject of a claim," while 
in s. 382 the words are “might be under 
the provision;” and interpreted in their 
plain grammatical sense, the words “might 
have been made". refer to the time 
that has passed, while the words “might 
be made” contemplate that the time is still 
running during which the claim can be 
made. It is true that the interpretation 
put by the respondents upon s. 32 
is in accordance with the construction put 
upon’ the section in a judgment reported 
in Bishna v. Committee lof Gurdwara 
Sudhal (110), but with all respect I venture 
to differ from the conclusion arrived at 
there. In a later judgment also, to which 
I was a party, the section was interpreted 
in the same manner; but it appears that 
the point was conceded by the opposite side 
and not discussed at all. The Full Bench 
judgment, reported in Committee of Man- 
agement for Gurdwara Punja Sahib v. 
Fazal Khan (111), does not advance the 
case of the respondents any further, inas- 
much as.in that case s. 32 was applied to 
a pending suit as would appear from the 
referring order at p. 86*, col.” 2 of the 
report. In my opinion, therefore, it is not 
necessary to refer these proceedings to fhe 
Sikh Gurdwaras Tribunal under s. 32. 
Section 37, Sikh Gurdwaras Act, too, is no 
bar in the way of pronouncing a judgment 
favourable to the appellants in this case. 
That section begins with the words ‘Except 
ag provided in thie Act”, and inasmuch as 
the appellanis bring their case under the 
Proviso to s. 30 (ii), it is permissible 
under ihe law to decide the case in their 
favour in spite of the decision qf the Sikh 
Gurdwaras Tribunal, even if that decision 
runs counter to their interest. But here 
this question does not arise, as the Sikh 
Gurdwaras Tribunal did not pronounce any 
decision which can come into conflict with 
the reliefs: now claimed by the appetlants. 
The Tribunal merely decided that the 
mosque was adversely possessed- by the 
Sikhs. Neither was -it called upon to 
adjudicate upon the rights of the worshippers, 
nor did it hold that the Sikhs were entitled 


(111) AIR1931 Lah, 859 181 Ind, Oas. 89; 12 Lah. 
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to treat itas a private house of their own 


-or to deny the Muslims the right of offering 


prayers. Having .decided all the points 
raised at the Bar in favour of the appel- 
lants, -L would accept the appeal, set aside 
the decree of the District Judge and grant 
the appellants a decree in terms of the 
relisia prayed for. In view of the peculiar 
circumstances of the cage, however, I would. 
leave the parties to bear their own costa. 
8, ` Appeal dismissed, 


BOMBAY HIGH COURT 
Oriminal Revision ieee No. 390 of 
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January 19, 1938 e 
Braumont, C. J. AND Wassoopew, J. 
EUGENE MIRANDA—A00U8BD—APPLIOANT 
s versus 4 i 
EMPEROR—OprrosıTs Parry, 

Bombay City Municipal Act (III of 1888), s, 231—: 
Notice not giving particulars as to character of 
drain which Commissioner thinks necessary, ia not 
sufficient compliance with a. 231. 

A notide which only requires the owner or occu- 
pier to connect his drain with the Municipal drain 
without giving him any particulars at all as to the 
cheracter of the drain which the Commissioner 
thinks necessary, isnot a sufficient notice to comply 
with s. 231, Bombay Oity Municipal Act, Emperor 
v. Trikamlal Keshavlal (1), referred to, 


Or. R. App. against the conviction and 
sentence passed : by Hony. Presidency 
Magistrate, Municipal Court, Mazagaon, 
Bombay. 

Mr. V. N. Chhatrapati, for the Applicant, 

Mr. Crawford, for the Complainant. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 

Beaumont, C. J.—This is an application 
in revision asking us to revise the convic- 
tion of the applicant for an offence under 
s. 231, Bombay City Municipal Act, 1888. 
The ‘notice served upon the applicant by 
the Muhicipal Commissioner under s. 23] 
requires’ him within 15 days to connect-the 
unconnected waste water of the nahanies 
and wasting places to the municipal storm 
water drain on Lady Jamghedji Road after 
obtaining necessary permit of the owners 
of the drain in Sorab Mill Lane. In my 
opinion that is not a sufficient notice. to 
comply with s. 231. That section provides 
that ; h . 

“Where any premises are, ‘in the opinion of the 
Commissioner, without sufficient means of effec- 
tual drainage and a municipal drain or some place 


legally set apart for the discharge is sitaated at a 
tahoe not exceeding one hundred feet from some 


204: 33 P L R 967; Ind. Rul 4831) Lah. 361, art of the said premises, the Commudsioner may, 
*Page of A: ol —iHa.) by written notice, require the owner or oocupies of 
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the said premises to make a drain of such material, 
size and description and laid at such level (and 
according to such alignment) and with such fall 
and outlet as may appear to the Commissioner 
necessary, emptying into such municipal drain or 
place aforesaid.’ 


It is not disputed that the conditions 
necessary to bring s. 231 into operation 
exist in this case, but the notice autho- 
rized by that section is one requiring the 
owner or occupier to make a drain of the 
character therein specified, that is to say, 
of such material, size and description, and 
so forth aa may appear to the Commis- 
sioner neéessary. Here all that the notice 
does is to require the owner or occupier 
to connect his drain with the municipal 
drain. It gives him no particulars at all as 
to {he character of the drain which the 
Corimissioner thinks necessary, and in my 
opinion that is not a notice complying with 
the section. We held in a recent case, 
Emperor v. Trikamlal Keshavlal (1), that 
a similar construction should be adopted 
in relation to s. 129, Bombay Municipal 
Boroughs Act. On that ground I think 
that the application must succeed, and the 
conviction must be set aside. Fine to be 
refunded. 

Wassoodew, J.—I agree. 

- Be Conviction set aside. 


(1) 40 Bom, L R 314; 175 Ind. Oas. 765; A I R1938 
Bom, 303, 


MADRAS HIGH COURT 
Full Bench 

Oivil Appeal No. 82 of 1937 
January 24, 1938 a 
LRAOH, O. J., VARADACHARIAR AND 
LAKBHMANA Rao, JJ. ; 

KATNENI VENKATAKRISHNAYYA 
AND ANOTHBR—APPEBLLANTS 


À Versus 
GARAPATI CHINA KANAKAYYA 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
r. 7 (1-A) (Madras amendment)—Guardtan of minor 
under Hindu Law, tf can transfer decree obtained 
in favour of minor—Leave of Court, if necessary 

The words in sub (1-A) added “by Madras High 
Court to r. 7 of O. XXXI, Civil Procedure Code, “ for 
taking any other action on behalf of a minor or other 


person under disability” do not take away the right. 


of 4 guardian under Hindu Law to transfer a dec- 
ree in favour of the minor, as the transfer does not 
constitute > proceeding in the suit. A decree is 
property and there is no reason why the guardian 
of a Hindu minor should not exercise the same 
powars with respect to it as he is allowed to do with 
regard tp other assets of the minor. The transfer of 
gach a decree by the mother guardian ofthe minors 
is something poate A outside the suit, and she has 
tul) power to efect the transfer without the leave of 
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the Court. Kanakayya v. Kotayya (È, overruled, , 


Govindarajulu Naidu v. Ranga Rao (1), epproved, 


O. A. against the order of the District 
Court, West Godavari, at Ellore, dated 
Jantary 30,1937. 9 

Order of reference (Burn and Venkata- 
ramana Rao, JJ.) was delivered by 


Venkataramana Rao, J.—This is an 
appeal against the order of the learned 
District Judge of Ellore allowing execution 
to proceed at the instance of a transferee- 
decree-holder. One of’ the objections to 
the recognition of the transfer that wag 
urged before him was that the original 
decree-holders in the case being two minors 
and the transfer having been taken from 
the next friend of those minors without 
the sanction of the Court under O. XXXII, 
r. 7, Civil Procedure Code, the learned 
Judge ought notto recognise the transfer 
and allow execution. But the learned 
Judge overruled the objection following 
the decision of a Division Benoh of this 
Court reported in Govindarajulu Naidu v. 
Ranga Rao (1). That was a decision of 
Abdur Rahim and Odgers, JJ. and the 
view taken by those learned Judges in 
that case was that a decree being property, 
any transfer of a decree by a next friend 
of a minor would not come within the plain 
language of O. XXXI, r. 7, which relates to 
an agreement or a compromise with refer- 
ence toa.suit. The learned Judges also 
considered the effect of the rule made by 
our High Oourt, namely O. XXXII, r.7 
(1-A) which added the words “for taking 
any other action on behalf of a minor.” 
Tifese words were construed to refer to an 
action taken in the course of the suit in the 
nature of a compromise or withdrawal or 
any agreement of that nature in favour 
of a minor and do not relate to any transfer 
ofa decree This decision was expressly 
dissented from in Kanakayya v. Kotayya 
(2) by another Division Bench consisting of 
Spencer ond Ramesam, JJ. The reason 
given by the learned Judges in that case 
was that a transfer involves an agreement 
between the transferor and the transferee 
and, therefore, sanction of the Oourt under 
O. XXXII, r. 7, Civil Procedure Code, must 
be obtained and the word ‘suit’ should not 
be understood as meaning only a suit in 
which a decree has not been passed. As 
this is a matter of frequent recurrence, we 
think that this matter should be set at rest, 
in view of conflicting decisions, by the deci- 
sion of a Full Bench.® We accordingly direct 
that the papers be placed before the Honour- 


$ 
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* able, the Chief Justice for constituting a 
Full Bench. 


Messrs Y. Satyanarayana and D. Dharma- 


suri, for the Appellants. . |. 
Mr. T. V. Ramanatha Riyar, for the Res- 
pondent.» 
Judgment of the Full Bench. 
Leach, C. J. - The appellants were the 


defendants in O. S.No. 27 of 1932 of the. 


District Court of West Godavari, instituted 
by two minors through their mother, 
acting as their next+friend. A decree was 


passed against them and this was subse-. 


quently transferred to the respondent by 
_ the mother, acting as the guardian of the 

property of the minors. The 
then applied to be brought on the record in 


the place of the decree-holders and to be. 


allowed to execute the, decree. The 
learned District Judge allowed the appli- 
cation, andthe appeal is from that order. 
The question for decision is whether a 
guardian of the property of a minor can 
transfer a decree passed in favour of the 
minor without first obtaining the sanction 
of the Court, In allowing the application 


the learned Judge relied on the decision in ` 


Govindarajulu Naidu v. Ranga Rao’ (1). 
The appeal has been placed before a Full 
Bench as that decision was dissented from 
in Kanakayya v, Kotayya (2). Order 
XXXII, r. 7, Civil Procedure Code, provides 
that no friend cr guardian for the suit 
shall, without the leave of ‘the Court, 
expressly recorded in the proceedings, 


‘ enter into any agreement or compromise | 


on behalf of a minor with reference to 
the suitin which he acts as next 
or guardian. The Rule 
this Court has added to r.7 this further 
rule: 

(1-A). Where an application is made to the 
Oourt for leave to enter into an agreefnent or 
oomproniise or for withdrawal of a suit in pursuance 
of a compromise or for taking any other action on 
behalf of a minor or other person under disability 
and such minor or other person under, disability is 
represented by Counsel or Pleader, the Oounsel or 
Pleader shall file in Oourt with the application a 
certificate to the effect that the agreementeor com- 
promise or action proposed is in his opinion for the 
benefit of the minor or other person under disability. 
A decree or or@er for the compromise of a suit, 
appeal or matter to which a minor or otheg pereon 
uuder disability is a party, shall recite the sanction 
of the Court thereto and shall set out the terms of 
the compromise as in Form No, 24 in Appendix D to 
this schedule,” 

It is said on behalf of the’ appellants that 

(D) 40 M LJ 124; 62 Ind. Cas, 255; A I R 1921 
Ma . 11313 L W 97; (1921) M WN 98,39 M LT 


(2) 41M LJ 75 68 Ipd. Cas: 285; AIR 1921 
Mad, 587;13 L W 637; (1091) M W N 437. 
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the words “for taking any other action on 
behalf of a minor or other person under 
disability” prohibit the lawful guardian of 


a. Hindu minor transferring a decree 


obtained by the minor without the sanction 
of the Oourt. In Govindarayulu Naidu 
and 
Odgers, JJ. held that these words did not 
take away the right of a guardian under 
Hindu Law to transfer a decree in favour 
of the minor, as the transfer did not con- 
stitute a proceeding inthe suit, A decree 
is property and there is no reasen why the 
guardian of a Hindu minor should not 
exercise the same powers with respect to it 
as he is allowed to do with regard to other 
assets of the minor. Hindu Law permite 
the guardian to alienate property wurfder 
proper circumstances but the minor can 
challenge the alienation on attaining 
majority if*the power has been improperly 
exercised. It was on this reasoning that 
the learned Judges held that the sanction 
of the Court was not required toa transfer. 
The same question came before Ramesam 
and Spencer, JJ. in Kanakayya v. Kotayya 
(2). The learned Judges expressed their 
dissent from the decision in Govindarajulu 
Naidu v. Ranga Rao (1) and regarded the 
decision in Shaik Daveod Rowther v, 
Paramasami Pillai oe being in conflict 
with Govindarajulu Naidu v. Ranga Rao 
(1). With great respect we can see no 
conflict. In our opinion Shaik Davood 
kowther v. Paramasami Pillai (3) bas no 
bearing on the question. This wasa case 
of an agreement adjusting a decree, the 
agreement which required to be recorded 
in Court being between the parties to the 
suit. Weare here merely concerned with 
the transfer of a decree to a third party by 
a person who has in law the power to make 
the transfer. We consider that Govinda- 
rajulu „Naidu v. Ranga Rao (1) was rightly 
decided and consequently the decision in 
Kanakayya v. Kotayya (2) must be over- 
ruled. 

When a transfer ofa decree has been 
made in accérdance with law, the Court is 


-Tequired to bring the name of the trans- 


feree on the record in the place of the 
decree-holder. When this has been done 
the decree may be executed in the same 
manner and subject to the same condi- 
tions as if the application were made by the 
decree-holder (O. XXI, r. 16), The appel- 
lants object to the order plscing the.respon- 
dent on the record as the transferee of the 


(3) 31 M L' J 307; 35 Ind. Oas. 70;,A I R1917 Mad, 
409. ih; e < 
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decree on the ground that the minors when 
they come of age may challenge the 
Validity of the action of the guardian. It 
18 possible that they may do so, but if 
they do, it does not mean thatthe appel- 
lants will be compelled to pay twice over. 
Payment’ made in accordance with the 
Oourt’s order will protect them. 

It is also said that the acceptance of the 


opinion expressed in Govindarajulu Naidu ~ 


v. Ranga Fao (|) will have the effect of 
allowing a next friend or guardian ad litem 
when he happens to be the guardian onder 
Hindu Law to evade rr. Gand 7 of O. XXXII, 
which have been framed for the protection 
of the minor. 
or guardian for the suit receiving without 

the eave of the Court any money or other 

movable property on behalf of a minor 

by way of compromise before the decree - 
or order, or under a decree of order in 

favour of the minor. 
of holding that r.7 (l-A) ouly applies to 

matters in a suit or proceeding, but this 

is not a matter with which the Court is now 

concerned. We are here to interpret the 

law and not to makeit. If it ig considered 

that a transfer of a decree of this nature 

should be subject to the sanction of the’ 
Court the Legislature may say so; but as 

the law stands at present it is not subject 

to such sanction. The transfer of this 

decree by the mother of the minors was 

something entirely outside the suit, and 

in our opinion she had full power to effect 

the transfer without the leave of the Court. 

It follows that in our opinion the orderof - 
the learned District Judge is correct and 

the appeal consequently fails and must be 

dismissed with costs. 

' Varadacharlar, J.—I agree that the 

leave of this Court is not necessary before 

a decree passed in favour of a minor 

plaintiff can be assigned; but I Wigh “to 

add a few words indicating my reasons. 

In Kanakayya v. Kotayya (2) it seems to 

have been assumed by the learned Judges 

that the decision in Govindarajulu Naidu 

vy. Ranga Rao (1) proceeded on a distinc-* 
tion between what happened before decree 

and what happened after decree. With 

due yespect, 1 do not so read the judg- 

ment in that case. I understand the 

learned Judges to have emphasised the 

distinction between matters in dispute 

petween the parties and matters outside 

the scope of the suit. Clause 1 (b),r. 6, 

O. XXX, makes it clear that the order 
as a „whole is not restricted to proceed- 


ings prior to decree; and in viewof the _ 
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fact that the Code contemplates agreements 
or adjustments before parties either under 
O. XXII, r. 3, which applies tothe stage 


prioreto decree, or under O. XXT, r. 2, . 


whiclf applies to th® stage after decree, 
it does not seem to Me right to vead the 
decision in Govindarajulu Naidu v. Ranga 
Rao (1) as turning on that distinction. 

The real question, as indicated in the 
opinion delivered by my Lord, is whether 
there is sufficient in the provisions of 
O. XXXII, tointerfere with the rights of a 
natural guardian or a legal guardian who 
also happens to be the next friend, in the 
matter of dealing with a decree as part 
of the property belonging tothe minor. It 
does not seeme» to me that there 
force in the oi nn based upon cl. L-A, 
added to r. 7 by the rules made by this 
Court in 1910. That clause does not 
prescribe that the leave of the Oourt is 
necessary in any particular matter; it only 
prescribes the course to be adopted when 
an application is made to the Oourt for 
leave to do certain things It assumes that 
under other provisions of O. XX XII, or some 
other law, an application for leave has to be 
made. Such applications are contemplated 
by r. 6 as wall us the proviso added to it by 
this Court and also by r. 7. It does not, 
therefore, seem to me right toinfer from 


cl. 1-A, r. 7, that the scope of r. 7 has been - 


extended. As regards r. 7 itself, the 
natural construction of the words used 
there namely “agreement or compromise,” 
appeårs to be that the agreement or coms 
promise is one between the parties to the 
suit as contemplated by O. XXIII, r. 3, or 
O. KAL, r. 2. i 

Itis no doubt possible that this view 


is much . 


Testricting r. 7 in the above s:nse may - 


enable anext friend to- evade the restric- 
tions imposed by r.6; but, as pointed out 
by my Lord, this is not a. matter which the 
Court can take into account in interpreting 
r.7. Rule 7 deals with the conduct of a 
“next friend” as such, who, as pointed ous 
in Rhodes v. Swithenbank (4) is an officer of 
the Court to conduct the suit: and the 
principle underlying r.7 is that whenever 
he proposes to do anyting “beyond the 


normal eonduct of the suit, he has to obtain ` 


the leave of the Oourt to do so. But when 
a decree passed in favour of a minor is 
sought to be assigned, the person making 
the transfer acts not in the capacity of 
next friend but in his capacity’ as the 
guardian of the minoy’s estate, It is true 

) (1889) 220 BD 577 58LJ QB287;60L T 
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that in Ganesha Row v. Tulja Ram Rao 


(5) the Privy Council have laid down that > 


to the extent to which the Oode has 
impcsed limitations upon the powers of a 
guardian under the Hinda Law, „those 
powers must be exercised in conformity 
with the provisions of the Oode, but except 
to the extent to which the Oode has ex- 
pressly limited those powers, there is no 
reason to curtail them. 

Lakshmana Rao; J.—I agree with my 
Lord the Chief Justice and have nothing 
to add. è 

N.-D. Appeal dismissed. 


38 M 295; 19 Ind. Oas. 515; 40 I A 132 
WN 785; 11 A L J58; 18 O L-J 
1;15 Bom. LR 636; 14M L T 1; (1913) M W N 578; 
25 M L J150(P O). s 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 1391 of 1936 
July 5, 1987 
OOLDSTRBAM AND DIN MOHAMMAD, JJ. 
IMAM BAKHSH MUNAWAR DIN anp 
OTHERS—DEFENDANTS—APPRLLANTS 


versus ' ° 
MANDAR NARSINGH PURI PARHALAD 
- PURJI--PLAINTIPP— RRARONDENT 
Muhammadan Law-Wakt—Certain area of land 
described tn settlement record as grave-~-yard—Ita 
existence as kabristan for very long time—Land, tf 
can be presumed to be waki--Hemoving of reeds by 
‘owner of land from such area, tf alters nature of 
wakf—Dejinite area of land dedicated for use as grave- 


- yard—Presumption, 


Shen 


` 


The fact that a certain area of land was describ- 
„ed in settlement records asa graveyard and” that 
-the graveyard had been in existence fora very 

long time and since then it has been a kabaristan, 
is by itself presamptive evidence that the land had 
been set apart for use as a burial ground and that 
by user if notby dedication, the land is wakf. The 
mere fact that the original owner has. been remov- 
ing reeds fromthe graveyard and that no objection 
wae taken bythe Muhammadans, will notalter the 
nature of the wakf if there is wakf. Baliabh Das 
v. Nur Muhamad (1) and Court of Wards v. Ilahi 
Bakhsh (2), relied on, 

Once itis found that a certain definite area of land 
has been dedicated for use as a*graveyard, it must be 
presumed, in the absence of any proof that the dedi- 
cation was limited, that the whole of the land was 
get apart to be used solely for the purpof&e of bury- 
ing the dead. Courtof Wards v. Ilaki Bakhsh (2) 
and Jhao Lalv. Ahmuduliah (5), relied on. 

S. O, A. ffom the decree of the Additional 
District Judge, Multan, dated July 23, 1936. 

Messrs. Barkat Ali and Shabir Ahmad, 
for the Appellants. 


Messrs, Achhru Ram and Vishnu Datta, 
for the Respondent. , 
Coldstream, J—The dispute giving 


rise to this second appeal is ‘over a piece of 


land outside, .Multah Oity. This land, 
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through, or into, which a broad pathway 
runs, Measures 33 kanals and 17 marlas 
and has been used a8 a Muhammadan gravye- 
yard for generations but in the revenue 
records is described as the property of an 
ancient Hindu temple in Multan City, the 
Mandar Narsinghpuri Parhalad Puri. In 
1932, according to the plaint, but some 40 
yeare ago according to the defendants, some 
Muhammadans built a mud wall round the 
land and erected a building upon it alleged 
to be forthe convenience of people using 
the graveyard. ° 

On November 4, 1932, the” managing 
body of thetemple, through its President 
instituted a suit -against a number: of 
Muhammadans, as representing the Muham- 
madan community, for a declarations that 
the temple was owner of ‘the land, atid the 
defendants had no right to interfere with 
its rights,in particular ihe right of passing 
along the path, and for an order thatthe 
defendants should demolish the wall and 
building, remove the graves and obstruc- 
tions on the pathway and cease from cut- 


“ting reeds growing on the land. A sum of 


ks. 140 was also claimed as damages done 
‘to the land by digging, taking water, cut- 
ting reeds and pruning a tree. - 

“The trial Court found that the land” had 
been a grave-yard established a long time 
‘before the first land revenue records of 1868 
describing it as such, that the pathway was 
part of the graveyard to which place alone 


“it gave access, that the land must be pre- 
- sumed ‘to have ‘been dedicated for use as 


a graveyard and, therefore, it was wakf. It 
further held that the plaintiff temple had no 
right whatever in the land and had not 
proved thatthe temple had suffered any 
damage. On these findings it dismissed the 
suit. 

The temple manager appealed and the 
learned District Judge found that there 
was evidence showing that the management 
of the temple had from.time to time cut trees 
and reeds in the grave-yard and that the 
pathway did nct end in the grave-yard but 
had to be used for the exercise of the tem- 


*ple’s rights°in the land. His conclusion 


was that the temple was owner of the land 
subject to the right of the defendant come 
munity ta use the land as a grave-yard@, He 
accordingly accepted the appeal and gave 
the plaintiff a declaration of ownership and 
an injunction restraining the defendants 
from interferiug with the plaintiff's right to 
cut trees and reeds, and ordered the de- 
fendants to demolish the building and wall, 
give up possession of an area of,7 marlas 
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of the old path in which graves had been 
made (the graves were not, however, to be 
demolished) and pay Rs. 5 compensation to 
“the plaintiff for unauthorized use of water 
and earth. 

From this judgment the defendants have 
appealed. It is contended that the evidence 
proves that the whole area described in the 
revenue records and the pathway are a 
consecrated burial ground and that the suit 
had, therefore, been rightly dismissed in 
the trial Court and wrongly decreed by the 
learned District Judge. The land is measur- 
ed for land revenue purposes in three plots 
numbered in the records of 1923-24 as 
Nos. 3094, 3095 and 3096. The last two are 
described as a grave-yard in possession of 
the\Muhammadan community. Number 3094 
is shown as a road (rasta) running between 
these plots from end to end, covering an 
area of 2 kanals 7 marlas of which a por- 
tion measuring 7 kanals is occupied by 
graves (goristan). 
` Atthe first regular settlement in 1868 
the plots now numbered 3095 and 3096 were 
described as “a grave-yard” (zer kabaristan) 
and the description in the subsequent re- 
cords is the same until 1895-96 when they 
were shown as a graveyard in possession of 
the Muhammadan community. The pathway 
was described simply asa road until 1923- 
24 when the area of 7 marlas occupied by 
graves was shown asin possession of the 
Muhammadan community as was the rest 
of the grave-yard. From the history of the 
land given in the settlement records it ap- 
pears that during the time of the Sikhsa 
bairagi applied to be given the land, which 
was uncultivated and unclaimed and ap- 
propriated it. Of the land irrigated by five 
of the wells situated on it, that pertaining 
to three wells was given tothe bairag: asia 
muafi by Maharaja Ranjit Singh (1804—39). 
From the fact that the whole area “now 
mapped as Nos. 3095 and 3096 was describ- 
ed as a grave-yard in 1868, it is certain that 
the grave-yard had been in existence a lung 
time and the admitted fact that since then 
it has been a kabristan is by itself presump- 
tive evidence that the land had been set 
apart for use asa burial ground and that 
by nser, if not by dedication, the land is 
wakf : Ballabh Das v. Nur Mohammad (1). 
Itis still wed as a Muhammadan grave- 
yard and the right of Mubammanans so to 
use it is admitted. 

(1)°38 P L R182; 160 Ind. Cas. 579, AI R 1936 
P O 83; €1938) O W N 158; 1936 O LR 100; 1938 A 
cT R 203; 8 R P O 181; 2 B R 282; 40 OW N 419; 17 
"D 


Wi7; 43L W 685 0). 
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The argument of the respondents’ Counsel ° 
before us is that the evidence of user raises 
& presumption merely that the Muhamma- 
dang have a right to bury their dead in the 
lan? and no presfmption that the plaintiff 
temple has lost its rights as ownem and in 
support of this argument reliancs is placed 
on thefinding by thelower Appellate Oourt 
that the plaintiff temple has been removing 
reeds from the grave-yard fromjtime to time. 
This finding, which is one of fact and final, 
is justified by the evidence, bub it proves 
no morethan that up to that time no objec- 
tion was taken to the plaintiff's taking the 
reeds from this area as well asfrom other 
areas of waste land recorded ashis. At 
least one Muhammadan bought reeds from 
the temple. The Muhammadans may have 
been apathetig or probably enough, were 
content at that time to live in amity with an 
important Hindu landlord and such conduct 
will not alter the nature of the wakf if 
there wes a wakf: see the, Chief Oourt’s 
judgment in Courtof Wardsv. Ilahi Bakhsh 
(2), at p. 97%. What the nature of the wakf 
is seems clear from the records, a dedica- 
tion of the whole area for use asa burial 
ground. The area has been distinctly de- 
fined since 1868 and there is no evidence 
justifying the conjecture that the original 
owner merely allowed Muhammadans to 
use his land for burying their dead while re- 


_ serving to himself a right to cut reeds and 


trees. It Was for the plaintiff to prove such 
a special form of dedication. But the plaint- 
iff's case is that there has never been any 
dedication. The presumption raised by the 
doeumentary evidence is that dedication 
was effective long before the bairagi was 
granted his muafi by Maharaja Ranjit 
Singh. Most of the judgments to which 
respondents’ Counsel has referred us in this 
part of his argument deal with cases wholly 
different in circumstances from that before 


Mohidin,v. Sivilingappa (3), was a case 
in which a-customary right of burial in pri: . 
vately-pwned land was claimed. There existe ` 
ed no ancient Muhammadan grave-yard. ` 

Fakhuruddin v. Mohammad Rafiq, 33 Ind. 
Oas. 91 (4), 8 judgment by aSingle Judgé 
of the ‘Allahabad Oourt certainly supports 
the contention that trees on a Muhammadan 


997; 1P W R1913; 11A LJ 265,13 M LT 318; 
(1915 MWN 270:17 OL J 380; 83 P LR 1913: 15 
om LR 436;25 ML J 861L(P O). 
2? 23 B 686; 1 Bom. I B 170. 
4) 83 Ind. Cas, 91; A PR1918 All. 117. 
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e the successors of the person by whem the 


graveyard was dedicated. But the defend- 
ants appropriated the trees for a purpose 
unconnected with the wakf, a fact which 
greatly influenced the “Oourt in decreeing 
the plaintiff's suit. | 

In my View, once it is found that a certain 


definite area of land has been dedicated for 


use as a grave-yard it must be presumed, 
in the absence of any proof that the dedi- 
cation wus limited, that the whole of the 
land was sei apart.to be used solely for 
the purpose of burying the dead: see the 
Ohief Court judgments in Court of Wards 


v. Ilahi Bakhsh (2) and Jhao Lal v, 
Ahmudullah 149 Ind. Cas. 966 (5) 
My conclusion is that tha only pos- 


Bible decision as to- the legal effect of 
the facts proved is thatthe land recorded 
as Nos. 8095 and 3096 is wdkf property in 
which no private rights exist. That the 
revenue records show the plaintiff to he 
owner no doubt shifted the onus in this case 
onto the defendants but this onus they 
have, in my opinion, discharged by the pro- 
duction of the entries in those same records 
showing that from 1868 the land has been a 
kabristan. l 

The learned District Judge has referred 
in his judgment to evidence that there are 
in the graveeyard Hindu tombs of Purbias 
who were buried instead of burnt. He has 
mentioned two witnesses Kanmu Ram and 
Girdhari Ram. When the trial Judge ins- 
pected the graveyard some graves alleged 
to be of Hindus were shown to him. The 
‘learned District Judge has found that there 
are distinctive Hindu graves at a distance 
from the Muhammadan graves. But ıt 
was Dever the plaintiff's case that the land 
had been dedicated for use as a burial 
ground by others than Muhammadans. The 
trial Court's judgment makes no mention 
of any such suggestion. The plaintiff's case 
was that although the plots Nos. 3095 and 
3096 are, asa fact,a Muhammadan grave- 
yard but he himself is entitled to certain 
’ Tights in them quite unconnected with any 
Hindu grave. £ 

As regards the road, the trial Court found 
that it goes Mowhere excepl to the grave- 
yard. The learned District Judge who also 
inspected the place says that after leaving 
the grave-yard the path joins another leading 
to a neighbouring well and this finding 
cannot be questioned. The plaintiff's own 
plan shows, however, that now atany rate 
the path is closed at its exist by the defend- 


9 149 Ind. Oas. 966; A IR 1934 All. 335; (1936) A . 
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ants’ wall and the “village map” (presum- 
ably the map on the revenue records) does 
not show that the path goes further than 
the grave-yard. (Defendant Witness No. 1 
Nabi Bakhsh). Graves were made on the 
pathway as already indicated between 1919 
and 1923. The plaintiff apparently raised 
noobjection to this. There is no evidence 
that the pathway has ever been used by 
others than those visiting the grave yard, or 
that its use is necessary to reach any place 
other than the graveyard. The learned Dis- 
trict Judge has decided that the plaintiff 
must use ib for exercising his rights but as 
in my view he does not possess the rights, 
he claims this ground for the lower Uourt's 
decision regarding the paths disappears, 

Respondents’ Counsel has not attempted 
to support the lower Appellate Oourt's award 
of nominal damages. I know of no authority 
for the view that atenant has no right to 
allowaa third party to take water from 
his well for his own purpose ifthe tenant 
does not require it for himself and the 
evidence is that the water used by the de- 
fendamts was given to them by a tenant 
of Tarkhanwala well. It is not found that 
the earth taken had any market value or 
that the taking ofit did any appreciable 
damage. For the reasons indicated, I 
would accept this appeal and dismiss the 
suit with costs throughout. 


Din Mohammad, J.—I agree. 
8. Appeal allowed. 


aad 


PATNA HIGH COURT 
ivil Appeal No. 136 of 1933 
November 26, 1937 
Wort AND Manonar LALL, JJ. 
SECRETARY or STATE—APPELLANT 


versus 
SITAL PRASAD AND OTHPRS— RESPONDENTS 

Land" Acquisition Act (I of 1894), s38. 23, 34— 
Compensation tobe awarded—Factors to be consider- 
ed—Existence of agreement that claimant should 
take away material on land—W hen disentitles him 
to statutory interest of 6 per cent. per annum— 
Agreement between claimant and Government that 
former should get price of holding calculated on 
rental basts—Price, how to be calculated. 

It would be impossible for the High Court from 
its own judgment in another case to hold B 
matter of law or principle that 16 years’ Dhan 
was to be given in all casesto a pergon claiming 
under the Land Acquisition Act. The matter de- 
pends entirely upon the circumstances of each 
case, 

Under 6, 34, Land Acquisition Act, the claimant 
is entitled to interest at 6 per cent. per anum from 
the time of possession by Government until thesum 
or compensation had been paid or deposited, 
Existence of an agreement that thé claimbnt sheuld 


. 


a 
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take away the giae on the land A be acquired, 
does not mean that the claimant shoul d relinquish 
his statutory claim of interest unless it is shown 
that the consideration for that agreement was that 
the claimant should ielinquish his statutory claim of 
interest, 

In case of an agreement between a person claim- 
ing compensation under the Land Acquisition Act, 


and the Government, that the former would get the. 


price of the holding calculated on a rental basis 
at a certain sum per month plus the statutory . 
compensation, the price should be calculated on-the 
net value tothe claimant of the property. Such net 
- value can be arrived at only after the usual deduc- 


-tions for cess and ground rent. 


O. A. from the original decree of the Dis- 
trict Judge, Patna, dated June 30, 1933. 
The Government Pleader, for the Appel- 


lant. 


Mr. Anand Prasad, for the Respondents. 
oe J.—There is no substance either 
he appeal or in the cross-appeal. The 

Dd is by the Secretary of-State and it 
- i8 contended that a question , of principle 
arises. The Collector had given 16 years 
-purchase to the claimant which was in- 
creased by the District Judge in the Oourt 
‘below to 20 years. The principle is said 


.to arise by reason of a judgment,of this 


Court delivered by Ross, J., on Novem- 
ber 27, 1920, from which it will be seen that 
. the land contiguous tothe land in question 
‘before us was acquired at compensation at 
the rate of 16 years’ purchase. The learned 
Judge, however, in that case quite clearly 
points cut towards the end of his judgment 
„that the 16 years’ purchase is--based.on a 
“tent which strictly speaking was much in 
excess of the real annual value of the prop- 
erty and that therefore “although stated to 
be SA years’ purchase, it amounts in sub- 
stancs| to 20 years’ purchase. Even supe 
nosing the learned Judge had not so decid- 


eo, it would be impossible for this Court 


a judgment of this Court in another 
aia hold as a matter of law or principle 
that- 16 years’ purchase was to be given in 
all these cases. The matter depends entirely 
upon the circumstances of the case and 
the District Judgé for the reasons he has 
stated has come to the conclusion that 
20 years’ purchase is the proper rate jo 
give in this case. 

As regards the cross-appeal the conten- 
tion of the claimant was that compensation 
in “this case was given on the basis ofa 
contract made between him and the Gov- 
ernment which was evidenced by a letter 
written by the claimant to the Oollector 
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on March 27, 1931. The letter as I say 
‚was written to the Collector stated the 
‘substance of the agreement between the 
parties, and that is not denied by the 
ap Be lant. The Clause in the letter which 
is Paterin] for, the purpose of this decision 
is to this effect: 

“He will get the price of the holding calculated 
on a rentel basis of Rs. 33 per month plus the 
statutory compensation of 15 per cent”. 

It is contended that those words meant 
Rs. 33 per month net without the usual 
deductions for cess and ground rent. That 
argument in my opinion cannot be sustain- 
ed. The words are clear “on a rental basis 
of Rs. 33 per month” and it was therefore a 


~- question of what was the net value to the 


claimant of, the property in question. That 
net value could be arrived at only by the 
deductions of the two items to which I have 
referred. There is one other matter with 
regard to which the claimant does appear 
to be entitled to relief. The Government 
took possession on April 13, 1931, and sery- 
ed a notice upon the claimant on Novem- 
ber 11, 1931, to the effect that he should 
receive payment. Under s. 34, Land 
Acquisition Act, the claimant is entitled to 
interest at 6 per cent. per annum from the 
time of possession by Government until 
the sum or compensation had been paid or 
deposited. Mr. Sinha on behalf of the 
Secretary of State, however, contends that 


as the claimant was allowed to take away. 


materials to the value of Rs. 600, he is not 
entitled to interest, That again is an argu-7 


ment, which cannot be supported. There. 


was no agreement between the parties as 
regards this matter, excepting the agree- 
mént thet the claimant should take away 
the materialg. 
that agreement was not that the claimant 
should relinquish his statutory claim of 
interest. He is, therefore, entitled to tHe 
addition of interest for the period from 
April 13, 1931, to November 11, 1931, upon: 


the amount of compensation alréady allow: m 
ed by the’ Judge in the Court belew to 


him. The appeal fails but the cross-appeal 
succedtis to the extent indicated. In the 
circumstances there will be no order for 


costs. | 
Mañohar Lall, J—I agree. 
D. 


Order accordingly; 
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Aots—General. - 


Act 1839—X XXII. Sgn Inrsenst Act. 

— I1860—XLV. Sree Pinak Conn, 

—- 1881~—V. See Pouro Aor. 

—— 1867— III. Ses PUBLIO GAMBLING Act, 

—— 1869—IV. ‘Ses Diyor Act. y ; 

—— 1870—VIL Sexe Cover Peng AOT. 

—- 1871—I, Sze Oarria Trespass AOT. 

—— 1872—I]. San Eivipenay Aor. ° 

—— 1872—TX Suze Contract ACT, 

—— 1877—I Sess Speomio RELIEF Act. 

—- 1878—VI. BER TRHASURA Trove Act. , 
—— 1879—XVII. Sas LEGAL PRAOTITIONERS AOT. 
——~ 1881—XXVI, See NEGOTIABLE INGI RUMRNTS Act. 
— 1882—IL Ser Trusts AOT. 

-—— 188? - IV. Sme TrANSEBR or Property AOT. 

—— (882—V. Ses EASBMENTS AOT. 

— 1885— XUI. Ses TELRGRAPHS Act. ik 
—— 1887— 14. Sze PROVINOIAL SMALL UAUSB Courts 


Aor, 

— 1880-VIT. Sse Guarpians AND Warps AOT. 

—— 1894—I Sse LAND ACQUISITION ACT, i 

— 1898—V. Sea ÜRIMINAL Proospurs OODE., 

—— 1898~VI Ses Post Orrio AOT, 

— 1899— 11. Bar Sraup Aor. 

*—— 1899—JX. Ses ARBITRATION AOT. ; 

—— 1908—V. Sas Orm Proogpues Copt, 

— 1908—IX. Sea LIMITATION Act. 

——/1908—X VI. Sse REGISTRATION Act. ° 

—— 1908—TII[. Sss Presrpsnoy Towns INGOLVRNOY 
- AOT, 7 

— 1910—IX. See ELEOTRIOITY AOT. . - 

— 1912—I[. Sax O0-OPBRATIVE BOOTIES AOT, 

—— 1913—VIT. Ngn CoMPANIES AOT.. 

—— I914— VIII Ber Moror Vaurongs Aor. 

—— ]1918—X. Ses Usuriovus Loans Aor 

—~-1920—V. Ben PROVINOIAL INSOLYENOY ACT. 

—— }920—X. Sue Secuerrres-Acr. a 

— }920~—X1V. Ses OHARITABLH AND 
AA, - "Trusts AOT. 

— 1923—X L- Ses Income Tax Aor. 

—— 1924+], -Sag Cantonmpnts Act. 

La 1985—X1X. Sea Provipant Founps Aor. 

—- ]'925-—-XX XIX. Ses Scccession AOT, 

e 1927—X VI. Bes Forest ‘Aor. è 


ReEeLIrarous 


“a te 


: 7, Aor, 

—- 1930 — 111. fse Sate or Goons Act. 

— 1932—TX, Sra PARTNERSHIP AOT. °° 
-—- 1934—XI]V. Sas Sugar Exorss Dory-Act, 


Acts— Bengal, 


Act 1859— XL Sep BANGAL Lanp RBYVYBNUB SALES 


Aor, oe 
‘—— 1887—11. See Benaat PUBLIO GAMBLING CAOT. 
.—— 1879—IX Szen Bencar U0URT or Warns AoT, 
-— 1885—VIII. Bss Benat TRENANOY AOT. - 


—= 1887—XIL Sar Benga 


ro 
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'— 1996—XIV. 
` — 1937-11. 


` 1930- XIV. BEK MALABAR THNANOY ACT. 
- m— NI Ses MADRAH > OOOPBRATIVE BOOCIETIES 


— 1929—X1X. Ses Osmup MARRIAGA RESTRAINT : 


NORTH-W ESTREN ` 
Provinons ANG Assam OTVIL O0URTS AOT. - 


Acts—Bengal. i 


Act 1897—V. Sga BeNGAL states PARTITION Aor 
—— 1913—TIT. Ses ` Banoar PusLio DEMANDS 
r f RECOVERY Act. 


. Acts—Blhar-and Orlssa. 

‘Act 1908—V1L. Ben Onora NAGPUR Tananoy Aor. 4 

"-— 1922—YI1J. Sse BIBAR AND Orissa MUNICIPAL 
me A 


. OT. 
—- 1931— VIJL Sxa BINAR TENANOY AOT. 


Acts— Bombay, 


Act 1840—I. Bar KHOTI SBTTLEMENT AOT. 

——- 18838—IL Sea KARAOHI Tramways Act. 

-—— 1888—IJI}¥. Ben Bousay Crry MUNIOIPAL Aor. 

—— 1993—VI, Ses Bomsay Looar Boarps AOT. 

saman 1933—XVIII, Sas Bombay MURICIPAL BOROUGES 
A 


CT 

a 1999—IV. Sen Kanaont SMALL OAUSE U0URTS AOT. 
—— 1936—III, Sre Parsi MarrtaaB AND Divoncs 
Act. 


A 


i _ Aots—Burma. 
Act 1907—VI.- S58 BURMA VILLAGE Aor. 


- — 1935—B un GOVERNMENT OF BURMA Act, 


Aots—0Q. P. 


A —XI. Sgs 0, P. Tenancy AOT. 
das 1808 XIV "Bun O. P. Court or Warps Act. 


—— 1929~I], Bee O. P. MOUNIOIPALITIMS AcT. 
Acts—Madras. 


= ne. MADRAS ABKARI AOT. 
= yt. Sea MADRAS IRRIGATION Ogss AOT. 
—— 1893—IlL Ben “MaADgAS HERBDITAEY VILLAGE 
z's OFFIS AOT. 
< — 1902—I, Sss MADRAS GOURT OF Warps AOT. 
—— 1908—I. Ben Mapeas Eerates LAND AOT. 
anan }920-—V. Sap MADRAS gs de MOUNIOIPALITIES 


CT, N 
Suz MADHAS LooaL Boarps Aor. 
Sun Mapras HINDU RELIGIOUS 
| TÊNDOWALENTS Act. 


AG. 
Acte—Punjab. 


Act 1887—XV). Sgn PUNJAB TENANOY AOT. 
. — 1900-1. 


or. 
o igj > PUNJAB Munrorean AOT, 
| 1911— I1], SEE Fn 


Gea PUNJAB ALIBNATION oF LAND 
A 


Ta 1913—I Bza PUNJAB PRE-EMPTION 

——- 1918—V L SBB PUNJAB GCourtrs AOT. | 

—— 1990—1. 8gs PUNJAB LIMITATION (OustTom) Aor. 

__ 1995—VIIL Sse Siku Gurpwaras Act. 

__— 1934—VII. Ses PUNJAB RELIEF oF FNDEBTED- 
"> NEss AOT, 

———. 1036—11, Ssa PUNJAB DEBTORS’ PROTBOTION ao 


at ~ ~ dee hae a “ ~ 
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Acts—u. P. 


Act 1901—111. Sen U. P. Lanp Revenvr Act. 

—— 1916—11. Sas U. P. MUNIOIPALITIRS AOT, 

——~ 19230—VL See U. P VILLAGE Panovayat Act. 
—- 1922—X. Sse U. P. DrstTRior Boarps Aor, 

—-— 1922— XI. BER AGRA PRE-EMPTION AOT. 

—-~ J996—- 111. Sen AGRA Tenanoy ACT 

—— 1934—XXV. Bas U. P. EnoumnaggsD ESTATES 


AoT. 
—— 1934—XXVII. Sse U. P. AGRIOULTURISTS' 
Reviar Aor, 


. ; Regulations. 
Reg. 1814—X XTX, Sua BIRBHUM GHATWALI RRGULA- 


TION 

—— 1819-"VI. Sas BENGAL PATNI REGULATION 
‘Statute, | 

Stat. 1935 (25 & 26 Guo. V, 0.43). San Govarnwant 


ov INDIA Aor. Z 


Accninistration—Exeoutor —His duty in relation 
to testator's contracts remaining incomplete at his 
death—Oontract enforceable-~He should not neglect 
any opportuntty presenting rtself of coming to 


terms with contracting party that m@&y benefit estate ` 


-No evidence that such opportunity presented 
tiszelf—Sums paid by executor to contractor for 
work finished after testator's death should be 
allowed in executor's account. : 
The administrator has a clear. duty to perform. 
The moral duty is distinct. It is to -perfo:m tne 
contract entered into by his intestate. The legal 
duty in this instance, in all cases where it is fully 
understood and examined, is identical with the 
moral duty. Prima facie ıt is the duty of a legal 
line representative to orm all contracts of 
is testator or Intestate as the case may be, that can 
. be enforced against him,.whether by way of specific 
performance or otherwise. If the contract be one 
that cannot be enforced againsthim for any reason 
such asthe Statute of Frauds andis one that it 
would be disadvantageous to the estate to perfor 
ib ia a different matter, though he is not boun 
to plead the Btatute of Limitations and may pay 
a statute barred debt unless it has been judicially 
declared to be so. Nor in the case of an anforceable 
onerous contract ought he to neglect any. opportunity 
that may present itself of coming to terms with the 
other-contracting party that may ‘benafit the estate. 
But the breaking of an enforceable contract isan 
unlawful act, and it can never be the duty of an exe- 
cutoror an administrator to commitsuch an act. 
In taking an account the executor or admjnistra- 
tor cannot, of course, be charged with damages 
occasioned to the estate bya breach of trust. But-it 
those het he canta tea Ge 
ose e cannot jus ill ne j 
to be disallowed. i ee 
One E referred to as the intestate conveyed cer- 
tain- lands in Singapore to his wife and hintelf 
upontrust for himeelf for life and after his death 
upon trustfor his son if heshould attain the age of 
21, andin default, upon trust for the said son's 
Qhildren ae therein mentioned with an. ukimate 
trust in favour of the inteetate’s said wife and a 
daughter,..The intestate K subsequently enterad 
into a contract with one H, a building contractor 
which provided for the erection on part of the settled 
- land ot six shops ata cost of $44,572. H proceeded 
with the work and had completed about three- 
-quartièrs of it, when the intestate died. At that time 
H had bean paid over ANA of the contract price 
- anda balance of some $16,000 accordingly remained 
a@luetohim sfibject to his due’ performance of the 
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contract. After the death of the intestate a doou- 
ment which purported to be his will was admitted to 
roBbgte, probate gehen ai to the appellant who 
had een thereby appointed the sole executor. The 
appellant proceeded to administer the, intestate's 
estate, abd in his capacity of executor paid $17,276 
to H, who had in the meantime completed the 
erection of the six shops. It was not disputed that 

this was thesum dueto H upon such completion. 
In order to provide this sum the appellant as yan ANA 
tor mortgaged some property forming part of the 
intestate 5 estate, and in respect of such mortgage, 8 
sum of $3,702'96 was paid By the appellant by way 
of interest. The probate of the alleged will was 
subsequently revoked by order. of the Court on the 
ground that the same had not been properly executed, 
and thereupon the respondents were appointed admi- 
nistrator of the intestate’s estate. The Administrator 
issued an originating summons in the Su e Oourt 
of the Straits Settlements (Settlement of Singapore) 
for the determination of the question whether the 
sum of $17,276 paid to H ought to be borne by the 
settled property, or ought to be paid out of the 

intestate’s estate, and asking for general administra- 

tion of such estate so far as might be necessary. The 
‘Court declared that the cost of completing the six 
shops ought to'be paid out of the settled property and 
made an order forthe administration of the inteetate's 
estate including an account in the usual form of the 
intestate’s personal estate come to the hands 
of the appellant. One of the respondents Æ. 
appealed to the Oourt of Appsal from so much of 
this order as declnred that the settled estate should 
bea. the costs of completing the six shops, and such 
appeal was allowed, the Oourt declaring that such 
costs were not recoverable out of the settled pro- 
perties without prejudice to any question that might 
arise as to how such costs should be borne as bet- 
ween the appellant and the intestate’s estate. 
The costs réferred to in the two orders consisted of 
the whole of the $17,278 and the $3,70296 interest. 
The appellant's account of the intestate'’s estate come 
to his hands was in due course brought in before the 
Registrar of the Oourt, and in that account the ap- 
pallant credited himself with the two sums in ques- 
tion as being properly payable out of _the estate. 
The Administrator and the next of kin objected, and 
thereupon the Registrar referred the question to the 
Judge for determination. The Judge directed the 
Registrar to dissllowin the appellant's account the 
$17,275 except so much of it as the Registrar should 
consider would have been fair to pay to H as com- 
pensation for the breach of the contract to build the 
shops if the contract had been broken at the death of 
the intestate, and. also to disallow so muah of the 

$3,703 96 aB represented interest upor such part of 
the $17,276 as was directed to be disallowed. The 
appesa} from the decision was dismissed. There was 
no evidence that an opportunity presented itself of 
coming to some arrangement withthe contractor that 
would have been of advantage to tle estate : 

Held, that it was the duty ofthe appellant as the 
apparent legal personal representative of the intestate 
to honour the intestate’s obligations under the con- 
tract in question unless an opportunity presented 
itself of coming to some arrangement with the 
builder that would be of advantage to the estate that 
he was administering. There being noevidence that 
any such opportunity did in fact present itself, the 
onus of proving the exi ce of sach an opportunity 
lay upon the respondgnuts. Even if the contractor 
had been willing to _to. leave the work un» 
finished upon the terms of being paid compensation 
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there seemed no reason to suppose that he would 
have been content to receive merely his loss of | 
profit or any sum less than the®amount actuallyepaid 
to him by the appellant. Nor could the appellant 
have preveited the contractor from completing the 
contract if the contractor wished to continue the 
work, for the land on which the shops were being 
erected was the land of respondent B. Had, there- 
fore, the appellant -purported to repudiate the con- 
tract, he would not have benefited the estate unless 
the contractor accepted such repudiation which , 
seemed unlikely; and if the contractor. had accepted 
such repudiation and sued the appellant for damages 
it was impossible to tell how much such damages 
together with the costs of the action would have 
amounted to. But in any case, the appellant owed 
no duty to the estate thathewas administering to 
commit the unlawful act of repudiating the contract 
end he was not shown to have had any opportunity of © 
coming to afriendly arrangement with the contractor 
that would have been more beneficial to the intes- 
tate’s estate than paying the balance of the contract 
price unpaid at the intestate's death, The twd sums, 
the amount paid to the contractor and the interest, 
could therefore be allowed in the appellant's account. 
AnéMED ANGULLIA-»9 Eotats & Trost Agancrss (1927) 
Lrp. 657PC 
- Adverse possesslon— Adverse possession against 
landlord — Claimant's adverse possession against 
. tenant of landlord, tf enough—Tenant of surface 
holding creating sub-leasé of underground mining 
rights without consent of landlord — Sub-lessee 
creating headworks of colliery— Possession of sub- 
lessee for more than 12 years, open and public— 


Rent suit against tenant—Holding put upto sale | 


—Purchaser held got nothing as sub-lessee got title 

by adverse possession, 

It is not sufficient to show that the person 
claiming adverse possession against his Jandlord had 
established by adverse possession a title against a 
tenant of the landlord because that miglit be treat- 
ed as an incumbrance which could be annulled after 
a rent sale onder s. 167, Bengal Tenancy Act. 
. Without the consent of his landlord the tenant of 
surface land created a sab-lease on his holding of 
underground mining rights. The sub-lesase created 
headworks of a colliery and was in. possession 
of this land for more than 12 years when a rent 
suit was brought by the landlord against the tenant, 
The holding was put up to sale : A 

Held, that the possession of the sub-lessee being 
open and public was adverse to tae landlord and the 


purchaser of the rent sale, therefore, acquired 
nothing by his purchase. Gorrram RAMOSANDKA 
Fiex v. Nıfar Lat Dorr j « Pat.202 


Wakf property—Mosque as building is pro- 
pry t canbe adversely poasessed. 
er Full Bench (Din Mohammad, J., disseftting.)— 
The title of a person claiming adverse possession 
over dedicated yeperty rests not on, Muhammadan 
or Hindu Law but on the law of limitation and 
preno a as it prevails in British Indis» and if: 
ersonal law has been modified bythe statute of: 
imitation, the Courts in’ British India have no: 
option but to give effect tothat statute. It is diffi-: 
cult to see why the building of a mosque or its 
site cannot be looked upon ag ‘property’ merely be- 
cause the ‘mosque’ has been held to be capable of. 
suing or being sued as a ‘juristic’ person. A mosque 
is the house of God but is wot he deity. A mosque as 
a building is also clear) ee "in every senge, 
of the word even if it bê the “ property of God." 
There ja a clear-distinction-between a mosque asan. 
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‘position continues to bethat 
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institution, or a8 @juristic person which can own 
Sada and a mosque as a building; the mosque 
as a building may be owned by the institution 
(juristic person) or by anyone else who may acquire 
adverse possession overit. A mosque F & n 

very ‘bute of “ property”; it is, for example, 
an IN srah it has been heldthat a 
mosque is“ immovable propariy: a A mosque, there- 


Taminah as a mosque 


et its very 


is placed ‘extra commercium and is in 
nature incapable A 

it ek be considered “ property in 
that it can be e a a $ no ba dea 

Í ible, ore, to argue tha 

Sein le mischief of the Limitation Act, even 
though that Act purports to deal with properties 
comprised in 8 Hindu-or. Muhammadan endowment 
inthe circumstances mentioned in Arts. L34-A, 134-B 
and 184-0. It can also be argued that a mogque 
person is not property and is thus nog 
Limitation Act. Mosque KNOWN 4g 


“th 
pea agi ve SHROMANI GURDWARA 


Maszip Ssanip GANT v. 


CÊMMITTAE, AMBITSAR Lah. 945 FB 

Agra | Pre-emption sf Act (XI of 1922), 8 11— 
Owner of land in mahal transferring. entire land 
to another — His name contenutny a3 owner IR 
revenue papers— Whether can exercise right of pre- 

‘A co-aharer within the meaning of the Agra Pre- 
emption Act must be a person entitled as proprietor 


‘to some ghare in the mahal. Mere entry of his name 


i venus papers as a proprietor does not entitle 
him to the Hi tof pre-emption. Ha must be, a3 & 
matter of right, a rightful owner of some share in the 
mahal, f E 
re such a person who is a owner of land, trans- 
i the entire land to another, he ceases to have any 
proprietary right. The fact that his name continues 
to be in the revenue papers as owner, of that land, 
does not make any difference. Till he mstures 4 pres- 
criptive title by adveras possession, he jisa tres- 
passer notwithstanding the n? ees claim 
j . DAARAM O8AND 
pre-emption. Pau Osann v. DA All, 603 
Agra Tenanoy Act (iil of 1926). Sse Limitation 
Act, 1908, Boh. I, Art. 189 | 20 
g. 44, Bee Jurisdiction 902 
ss 86, a esd of eS ee 
sing to exist—Status of grove-holder continues 
ay be that of non-occupancy tenant—Liabiltty to 
ejetiment—Whether can acquire prescriptive title 
to land by continuing to cultivate ti for over 12 
ithout paying rent. — 

t a oleat (ne te the provisions of a. 197, Agra 
Tenancy Act, that the status of a grove-holder is 
that of a non-occupancy tenant. The lease under 
which a grove-holder 18 presumed to hold as a non- 
occupancy tenant? no aur ara oe Kan WG 

ceases to exist, but even the 

ern sae of a eee 
d he is, therefore, liable to ejectment at 
fey te Sal land-holder. The mers pon- 
payment of rent by him cannot affect his status as 
a non-oocupancy tenant. He does not piso acquire 
a prescriptive title to land by adverse possession 
merely because he continues to cultivate it without 
aying rent for over 2 period of 12 years after the 
ki has ceased to exist He is fo pate io 

i . ABDUL 4 
ejectment, 9 KAKURUDDIN HUSAIN 9. Al | ait 20 
s8. 197, 196— Grove-holder, if has right 


of transfer- Custom to contrary” alleged —-Bumden, 
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` of proof — Custom in village Pachenda Kalan— 
„Grove allowed to be planted—No protest for ap- 
_ preciable time—Inference asto permission of land- 

lord—Occupancy holding, if loses tts character as 


The general law is thata grove-holder has a right 
of transfer and the -burden of proof of a custom to 
the contrary lieson anyone who denies the rights of 
~ transfer to a grove-holder. 

. Per Yorke and Bennet, JJ., (Iqbal Ahmad, J. 
contra):— = - a 

- There ia no custom in village Pachenda Kalan dis- 
entitling pefsons in possession of groves as occu- 
pancy tenarfts or grove-holders from cutting and 
selling trees standing in the plots forming parts of 
their holdings. 

Per Iqbal Ahmad, J.—If a tenant plantsa grove on 
his holding and the grove is allowed to exist for 
an A date length of time, the continued exis- 
tence of the grove on the holding, without protest by 
the semindar, may by itself justify the inference that 
the grove was planted with the tacit permission of. 
the zemindar, and as such, the occupancy holding 
` lost its character as such. MUBARAK HUSAIN v. SAGAR 
Man a All, 665 
$. 266, Sess Jurisdiction 902 
Appeal—Appeal against preliminary decree—Final 

during pendency—-No application for stay 
. No appeal against final decree — Appeal, main- 
tainabtlity of. : 

An appeal from a preliminary decree is competent 





even though pending this appeal, the lower Court" 
has mado a fina] decree and the appellant has not’ 


asked for a stay of the proceedings after he insti- 
tuted his appeal, nor has he filed on appeal against 


the final decree. Basawant MALLAPPA NEJE v. KALLAPPA 


VIRBHADRAPPA KOTIWALB . '“" Bom. 48 
Question for determination of shares not 
raised in tssues—Whether can be raised in appeal. 
Where ina suit for declaration that the plaint- 
iffs were owners of 8 certain share in the shamila 
of the village, no prayer is made for determination 
of their shores in the village,-the question thatthe 
shaies of the plaintiffs in the shamilat land should 
be determined, cannot be raised for the first time 
in appeal asthe matter was not raised missue in 
the trial Court. Upaam Sinan v. Ram Sinan - 
4 . > : Lah. 138 
Second Appeal—Qustion of law—Dectsion of, 
requiring complete re-trial cannot be raised. — 

A question of law nct raised in lower Oourts 
and for the decision of which it is necessafy to 
refer the case back for further hearing and a 
complete retrial is necessary, cannot be allowed 
to be reised insecond appeal Natnav. SIRI Rau 











Lah. 106 
—Second appeal—Question of law—When can 
be allowed for first time. ° 


The Court will allow, even’ in second a peal, a 
question of law to be raised for the first time if it 
ean do so without any unfairness to the opponents, 
and if the question of law is such that it does 
not wecessitate the taking of further evidence. JAMBU 
TAVANAPPA ADAKH vY, OPALKRISHNAOHARYA RANGA- 
OBARYA KARV@R Bom. 866 


Arbitration Act (IX of 1899), 8, 15—Award filed 


“-~Whether has force of decree—Judgment debtor 
tf gan. question jurisdiction of: arbitrator in 
executtan —His remedy. 

The Oourt before which an “award is filed must 
treat it according to s. 15, Arbitration Act, as if 
it were se decree of a Court and execute it aa 
gu The judgment-debtor cannot question the 


o 
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jurisdiction of the arbitrator to give that particular 
wawl in execution department unless the want of 
jurisdiction is apparem on the’ face of the record, 
the execution Court cannot go intos question a8 
to the validity of the-award mada by tie arbitra- 
tors, and if the judgment-debtor thinks that he 
has-‘got any right to have -the award set aside, he 
has his remedy. He can institute a‘ regular suit if 
he so desires so long as the award stands, the 
decres-holder can enforce it as if it werea decree of 
e Oourt and can claim ‘all the reliefs to -which he 
is entitled ander the terms ef the award. Krisuna 
Goran v. Laxsami Bat. ; All 297 
Award -Document evidencing agreement of partition 

— Parties treating tt as their- own act—Panchas 

signing it as witnesses— Document, if amounts to 

award, à ; 

-Where a d ent evidencing agreement of parti- 
tion is treated by the parties as their own act 
and the panchas merely signed itas attesting wit- 
nesses, the documpnt cannot be regardéd as an! 
award merely because it bears the signatures of the 

nechas. RUDRAGOUDA VEKKANGOUDA PATIL v. 

ABANGOUDA DANAPPAGOUDA PATIL Bom. 361 
Bengal Court of Wards Act (IX of 1879), 8 10 

(ol, as amended In 1935 — Section, if retros- 

pective—-Persons who are mere co-defendants or 

co-judgment-debiors with ward cannot get protection 
under s. 10 (c). - 

The new e. 10 (0), Bengal Court of Wards Act, is 
retrospective in operation bo that it applies to decrees 
obtained before the section came into force and go 
to execution proceedings then pending 

The provisions of s. !0(c) apply only tothe per- 
Bons or property of a ward and other persons cannot 
avail themselves-of the protection afforded by that 
gection merely because they happen to be co-defen- 
dants or oo-judgment-debtors with the persons who 
are wards under the Oourt. of Wards. Promops 
COHANDHA BINA v. -N&RENDBA. NARAIN MAJUMDAR 


, OHOUDHURY Cal, 172 


Bental Estates Partition Act (V of 1897), s 99 
—~—Occupancy rights by statute and rights of lessee 
~ Distinction, : x 
Obiter.-Some distinction is to be drawn between 

occupancy rights which are the creation of statute, 

and the rights of a lessee or a tenure-holder which 
are the result of a contract between the single co- 
abarer and the person in possession. RAJA Ram Rar 

v.. NARANJAN RAI . Pat. 943 

Bengal Land Revenue Sales Act (XI of 1859), 
8. 8— Revenus sent to Oolledtor by money order 

(not in revenue form)—Money received on last day 
~of payment but not credited owing to mistake tn 
desertiption.of tåluk in coupon—Money kept in 
deposttand acknowledgment sent with remarks— 
Mistake not rectified remitter within time— 
Remit&rs' taluk sold for arrears — Sale held 
justified —Bengal Tousi Manual, Rr. 110 and 115, 
held, had no application. $ ‘ | 
The plaintiffs seut the revenue b, money order 
(not in revenue money order form’. The Collector 
received if on the last dey of payment. In the 
coupon, number of the taluk was correctly given, : 
but it was stated to be “P S,”, that is, “perma-: 
nent settled” and not ‘“noabad” This money could 
not be credited to the account of the disputed noabad 
taluk on account of this mistake inthe description 
of the taluk The Oollector kept the. money in 
deposit end the acknowledgment receipt with certain: | 
remarks in red ink-as*required by. r 102 of the 

Touzi Manual was sent to the plaintiff. -The 

plaintiff, receivedthis acknowledgment. He did not! 


cal 


= 
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rectify the mistake with the result that the taluk 
was sold by the -Oollector under Act XI ofẹ1859 
on the footing that there was an arrear of ereve- 
nue due: ae 


Heid, tlt in view of the fact that the des- 


oription of the taluk was not correctly given, it 


could not be reasonably said that the money : 


was undoubtedly placed in the hands of the 
Oollector for crediting the same inrespect of the 
defaulting taluk. The sale, therefore, could not be said 
to have been held without jurisdiction. 

Held, further that the Rr. 110 and 115 of the 
Bengal Touzi Manual had noapplication in the case 
as the money order was an ordinary money 
order SAYED AHMAD v. BAMBUDDIN ABMED Cal 745 
Bengal North-Western Provinces and Assam 

Civil Courts Act (XII of 1887), 8. 13— Re- 

distribution of business, if affects jurisdiction 

inherent in Courts of Subordinate Judges. 

The jurisdiction of the Subordinate Judge extends 
to territorial limite of his District and the order made 
under s. 13, ,Bengal, North-Westérn “ Provinces and 
‘Assam Oivil Courta Act, which is in essence an order 
simply for the convenient disposal of the judicial 
business, cannot have any effect upon the jurisdic- 
tion inherent in the Courts of Subordinate Judges, 
a jurisdiction which is determined by considera- 
tions entirely unconnected with s. 13, Oivil Oourts 
Act., Assignment of business under s 13 (2), Bengal 
North-Western Provinces and Assam Oivil Courts Act 
is not the same thing as transfer of business within 
the meaning of s. 150 of the Civil -Procedure Onde, 

If, therefore, a mortgage decree is passed by a 
Bubordinate Judge having jurisdiction over the 
whole District but subsequently an order of re- 
distribution of work among Courts ia made by the 
District Judge under s 13 2), Bengal, North- Western 
Provinces and Assam Oivil Courts Act, whereby the 
area in which the property under the mortgage decres 
is situated ig assigned to Additional Subordinate 


Judge and an application for execution is subse-. 


quently made to.the Oourt of Subordinate Judge who 
atts the decrees, that Oourt can still execute the 
ecree-passed by it. JITENDRA Natasa Pau v. BIRENDRA 


KRISUNA ROY f Cal. 304 
Bengal Patn! Regulation (VIN of 1819), 

. 8, 3(3). Sas Bengal Patni Regulation, 1819, s. 8 
; : 128 


8. 8—-Creatton of patni taluk after passing 
of Regulation—Hzpress condition enabling gale, if 
should be -inserted in potta — Parties by mutual 
agreement creating and accepting tenure 
calling it patni taluk without limiting or defining 

- nature —Taluk, +f should be held to be patni taluk 
liable to sale under a. 3 (3). 4 í 
A patni taluk created subsequently to the passin 
of Patni Regulation’(VITT of 1819) must be hel 
liable tosale even though ‘an exprese condition to 
that effoot may not have heen inserted tothe kabultyat. 

"When parties mytually agree : on the one hand to 

create and on th® other to accept a tenure which they 





call a patni taluk, without actual words limiting or. 


defining it as something of 4 separate kind, they 
intend to make it a patmi taluk within the meaning of 
Regalation VIII and consequently liable to sale under 
s. 3, cl. 3 of the Regulation : GADADHAR Roy 
Ovsoupaury v. Dotesnpra Nata Guose Cal. 128 
Bengal Public Demands Recovery Act (Ill of 
- 1913), 38. 29, 57. Suz Contract Act, 1872, s. 127 
® 2. dh ok 929 

Bengal Public Gambling Ast (Il of 1867), 8. 11 
—Counterfotl receipts bearing names of horses on 
which deis...were..made found with. agoysed when 


. sub-lessee acquires by local custom 


and, 
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arrested — Whether instruments of gaming —No 
clear evidence what accused was really doing when 
arrested—Accused, if can be convicted. 
- It is doubtful as to whether the vounterfoil receipts 
‘bearing names of certain horses on which bets had 
apparently been made, found in possession of thea 
accused while he was arrested. are instrumenta of 
aE within the meaning ofs. 11, Bengal Public 
ambling Act, and inthe absence öf any clear evi- 
dence asto what the accused was really doing at 
the time of his arrest, he cannot be convicted under 
the section AMULYA Duong Guose v. RAM BUNDAR 
Sines A * Cal 446 


s 
Bengal Tenanoy Acti Vill of 1885), 8. 4—Under. 
raiyat, if has right to sub-lease — Sub-lessee 
` acquiring occupancy right— Raiyat purchasing 
right, title and interest of under-raivat tn execution 
sale not under Ch XIV, if can eject sub-lessee, 

The relationship of landlord aud tenant, ufder 
the -Bengal Tenancy | Act is not always governed 
by a contrnot. It is also to be governed by status. 
` Section 4 (3°, Bengal Tenancy Act, indicates that 
under-raiyats* have power to sub-let their under- 
raiyatis ond the sub-legsees arc tenants. Where such 
8n occupancy 
right in the land, the E kaa purchasing the right, 
title and interest of the ufder-ratyat in execution sale 
for arrears of rent not held under Ch. XIV, Bengal 
Tenancy Act, cannot eject such sub-lessee, Dwanix 
MANDAL v NALINI KANTA MITRA Oal. 509 
~ 8 5 (4)—Lessee himself to cultivate land and 

not settle it with tenant—Lessee, whether raiyat or 

tenure-holder — Use of words like muastajiri, 
relevency of, in considering question. 

Where according to the terms of a lease the lessee 
is himself to cultivate the land and not settle it with 
any tenant, the lessee is not a tenure-holder but a 
ratyat, The purpose of the tenancy is the deter- 
m ning factor to see whether in the oase of a parti- 
cular lease the lessee isa tenure-holder or a raiyat 
andthe use of words ‘like mustajirt is irrelevant, 
Buras Monan TrAKUR 9. GANESA PRASAD MANDAR 

i Pat. 501 
—-— 8, 25—Decree against recorded tenant— 

Grounds on which unrecognized transferee of 

‘occupancy holding can get it set astde. 

The unrecognized transferee of a portion of an 
occupancy holding hag undoubtedly a right to get 
a decrees obtained against the recorded tenant set 
aside on tha ground that it was vitiated by fraud or 
collugion ; but it is not open to him to attack the 
decree sjmply on the ground that the dcoree ig wrong 
in: law and should not have been passed having 
regard to the evidence that was adduced in the sase 
or.the provisions of law which were applicable to 
the facts. BARKATULLA BHBIKH V. JNANENDRA OBANDRA 
GsosH Qal 731 


s. 109, ab amended bY Act IV of 1928 
—Amendment, effect of—Right tohave fatr rent 
settled, tf affected by amendment. 

The intention of-the Legislature in introducing 
a Proviso to s. 109 ‘by the Amending Act IV of 
1928, was to sallow issues raised in proceedings 
undere 105, Bengal Tenancy ‘Act, whith were not 
finally adjudicated upon by the revenue authorities, 
to be subsequently tried by the Oivil Courts: that 
intention has been olearly expressed, The bar to 
the institution of a suit that existed by vintue of a 
withdrawalof an application under s. 105, Bengal 
Tenancy Act was removed. The amendment did not in 
any way affect the right to have fair renteottled or 
the right. of- action_in ‘that k: behalt-; it determined 
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the foram in which the right was to be enforced. 
Rissrosse Law v. SATISH Cuanpea PAL Cal. 73 
Soh. HI, Art. 3—Article applies to dis- 
possession by landlord as auction-purchaser— 

Tenant obtaining co-sharer’s right in execution of 

mortgage decree against them represents their 

tenancy—Dispossession by landlord~Spectal rule 
of limitation applies. 

The dispossession by the landlords as suction- 

urchasers comes under the provisions of the special 
aw of limitation under Art. 3, Sch. ITI, Bengal 
Tenancy Act. 

Where a ¢enant obtains land in execution ofa 
mortgage d®cree against his co-sharer tenante and 
obtains their right in that land, he represents those 
co-sharer-tenants who had mortgaged the land to him 
and when he is dispossessed by the landlord the rule 
of special limitation would apply. AMIRUDDIN Sarkar 


v. NISARUDDIN SARKAR Cal, 697 

ae ‘a Art. 3—Landlord setting up servant 
as tenant and dispossessing raiyat —Sutt by raiyat 
for Ore of possession — ther’ governed by 
Art. 3, 


Mere allegations or suggestions in the pleadings are 
insufficient material on which to base sa conclusion 





that dispossession was dispossession by the landlord; - 


but when the Court on the evidence before it finds 
that the ratyat was dispossessed by the landlord al- 
though he did not directly effect the dispossession 
himself but it was effected by his servant who is 
set up aga tenant, then Art 3 applies and governa 
the suit by the raiyat to recover possession, Binpgs-- 
WARI Rat v. RAM PALAK SING I Pat, 91 
Bihar and Orissa Municipal Act (VII of 1922), 
s8 100, 111— Latrine tax—Livbility of occupier 
~ ITolding unoccupted—Owner, if liable for tax. 
The liability of payment of latrine tax is impos- 
ed by s 100 of the Bihar and Orissa Munici- 
pal Act which provides that the tax shall be 
payable by the persons in actual occupation of 
holdings within the Muntzipality. The definition 
of an ‘occupier’ includes an owner in actual 
occupation of his own premises, but there is nothin 
in the Act which suggests that in the absense o 
an occupier of a holding which is actually ua- 
occupied, the owner is to be deemed to be in actnal 
occupation for the purpose of payment of latrine 
tax. Consequently he is not liable for latrines tax 
for the unoccupied holding. Patna Orry MUNIOIPALITY 
v. KRISHNAVATI BAHOO Pat. 475 
=e 38, 180, 368—Limitation'Act (IX of 1908), 
Sch I, Arts. 120, 115—Recovery of licensee fee 
levied under e. 180 tn respect of platform— 
Limitation applicable—Relationship, tf arises out 
of contract—Municipaltty, tf can recover such 
ees by distratnt and sutt 
here a Municipality levies under s. 180, Bihar 
and Orissa Municipal Act, a license fee in respect 
of a platform erected? by a person “bon his holding, & 
suit forits recovery is governed by Art. 120 and 
not Art 115 of the Limitation Act. The liability of 
the defendant does not arise out of any contract 
between himself andthe Municipality but outof an 
obligation imposed by the statute on licensees of 
platiorms toepay the fees assessed by the Municipal 
Oommissionera. The Committee can, undere 349, 
recover such fees by distraint or suit. Maraura 


Pras4p v. SPEROLAL OFFIORR-IN-OuARGE, Gara 
MUNIO Pat. 86 
Bihar Tenancy Act (VIII of 1934), 8. 50— 


,Presumpiton under —Rent charged within 20 years 
before sytt—Presumption of uniform rent, if arises 


here there hag been a change.in rent on tenaro. 
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within twenty years before the suit but no change 
singe then, under s. 50, Bihar Tenancy Act, pre- 
sumption that the tenere in suit has been held at a 
uniform reni from the time of the Permanent Settle- 
ment arises. KAMBSHWAR SINGH BARADUR Y. KRISHNA 
OP ANDEMA JEW Pat 316 
—— $8. 105,109— Withdrawal of application 
under 8. 105—Subsequent suit on same matter is 
barred. 

Withdrawal of an application under e, 105 for 
settlement of fair. rent of kabtil-lagan land or of a 
suit under a. 106, Bihar Tenancy Act, comes within 
the mischief ofs 109 of ths Act. Therefore the with- 
drawal of the application by the plaintiff debara the 
Civil Court from entertaining a suit on the same 
matter. 

- Where the defendants deny in the vase under s. 105 
the plaintiff's right to get any rent from them, and 
the plaintiff brings the suit more than 12 years after 
the assertion of the hostile right to hold the land 
rent-free, the suit is barred by limitation. Ram 
RANVIJAYA Prasad Sinan v, MUNI Panos. Pat. 342 
Birbhum Ghatwall Regulation (XXIX of 

1814), 8. 5—Section, tf incorporated in s. 8 (3), 

Sonthal Parganas Rural Poltce Regulation (Bengal 

Regulation IV of 1910)—Dismissal of ghatwal 

—Non-payment of chaukidari dues~ Validity of 

eee ‘under s 5—Rtght of Government, in this 

ehalf. 

Section 5 of the Birbhum Ghatwali Regulation of 
1814 is not by necessary implication incorporated 
in s 8 (2) of the Sonthal Parganas Rural Police 
Regulation of 1910. 

The ghatwal is not liable to ba proceeded‘against 
under the provisions of s 5 of the Regulation of 
1314, for non-payment of chaukidari dues, Govern- 
ment have no right to dismiss the ghatwal acting 
under the provisions of s. (2) in cases where he 
ig in arraarg for the payment of the chaukidart 
dues But the raling power always has a customary 
right, as a necessary incident of a ghatwalt tenure, 
to dismiss a ghatwal for misconduct or for non- 
payment of his dues which are, as a matter ofan- 
cient and customary form, enumerated in the 
muehalka, JOGENDRA Narain BINGA v. Radia PRASAD 
SINGH Pat. 854 
Bombay Gity Municipal Act (il of 1888), 8. 231 

—Nottcs not giving particulars as to character of 

drain which Commissioner thinks necessary, 18 not 

suficient compliance with s 231. | 

A notice which only requires the owner or occu- 
pier to connect his drain withthe Municipal drain 
without giving him any particulars at all as to the 
character of the drain which the Oommuassioner 
thinks pig ath ® not a sufficient notice to comply 
with s. 231, Bombay Oity Municipal Act. EUGENE 
MIRANDA v. EMPEROR Bom- 1001 
———e€ch. M, Part Hi—“Timber, tf includes 

plywood. 

The word “timber” in Part WI Sch. M of 
the Bombay Oity Municipal Act, Woes not include 
ply-wood. The timber in ply-wood has reached a 
stage in its development at which it has acquired 
a distinctive name of ita own, so that it 
oan no longer be properly described as timber, 
AHMEDALLI FBURALLI v. EMPEROR Bom. 358 
Bombay Local Boards Act (VI of 1923), ss. 119, 

50 as amended by Act XINH of 1935. Ba 

Bombay Local Boards Act,, 1933, s. 186 (2) as 

amended by Act, 1935, ə 834 
———— 88.136 (2), #19, 50, as amended by- 

Act XII of 1935 —Sub-everseer under Local Board 

preparing false bills of work. done and overcharg- 
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ing Board in éourée of duty--His acts done under 


Act—Prosecution after lapse of three montha— Pro- 


pristy of. 
An oversser under a Locaf Board hadas pêrt of 
his duty, taking of measurements of repairs and 


other work done and preparing billsin respect there- — 


s Ey prepared false bills and overcharged the 


ard : 

- Held, that the facts which were alleged to con- 
stitute a criminal offence on the part of the acous- 
ed were acts done by him, or, In any case, purport- 
ed to have been done by him, in Ge o 
Local Boards Act, and*whether they were bona fide 
or otherwise, he had no concern with these in- 
accuracies and intricacies. The plain language of- 
s. 186 (2), Bombay Local Boards Act, afforded him 
immunity from prosecution after a lapse of three 
months the date of the act. complained of. 
TAaRAOHAND PEIBEDAS v, EMPEROR e Bind B34 
Bombay Municipal Boroughs Act, (XVIII of 

1925), 88. 82, 110— Arithmetical mistake in as- 

sessment--Munictpality not acting under s. B83— 

Such mtstake brought before Magistrate in appeal 

by assessee under s. 110 — Magistrate, tf can 

consider such mistake. 

Section 82, Bombay Municipal Boroughs Act, covers 
an arithmetical as well ag any other mistake, 
Wherethere is an arithmetical mistake in assess- 
ment and the Municipality instead of taking action 
under s. 8?, brings the matter before the Magistrate 
in an appeal by the assessee under s 110, it is not, 
open to the Magistrate to take into consideration 
such arithmetical mistake. Surat BOROUGH MUNIOIPA- 
LiIty v. HAMIDUDDIN NABIRUDDIN BAYyED _ Bom. 891 
—8.111—Order of Sessions Judge in revision 

under s. lll—Revision, if lies on Oivil Side of 

High Court. 

Section 111, Bombay Municipal Boroughs Act, 
shows that the revisional ‘power is exercised by a 
Court and not by a persona designata, and the 
matter is one of a civil lisbility. The Sessions 
Court acting in revision under s, 111, is, therefore, for 
the purposes of the Municipal Boroughs Act, a Court 
dealing judicially with a civul liability. and the fact 
that the Sessions Judge’s functions are ordinarily 





crimjnal is no more material than the fact thatthe. 


Oollector’s functions are ordinary executive. An 
application in revision on the civil side of the High 
, therefore, lies from the order of the Seasions 

. Judge passed in revision under s. lll, At the 
same time, being 8 second application in revision, 
the High Oourt will not interfere unless it:appears 
that there has been some grave abuse of its power 
by the Sessions Oourt or the decision is manifestly 
erroneous or unjust. Surat Korquea -MUNIOIPALITY 
v. HAMIDUDDIN NASIRUDDIN BAYED ° Bom. 891 
8. 129— Notice not giving all particulars 

required under 8, 129, if good notice. ü 

"The house-holder is entitled to know in the 
first instance what he is required to do, and 
the duty of thegOhief Officer under s. 199 is to 
give a notice specifying the drain which he requires, 
stating the size, material, level and and 
& notice which does not comply with those require“ 
ments is not a good notice within 6,129. “FMPHROR 
V. TRIKAMLAL KESHAVLAL Bom. 765 
— “88. 129, 193— Owner, tf can be fred to 
submit plan under 8. 183—Nottce, requiring plan 
and to lay drain in accordance with it when passed 








—Pilan not passed—Notice, Sf, Propor—Otwaer; if 


Tan be convicted for ita” 
There is no.power unders, 129, Bombay Muni- 
cipal Boroughs Act ko require the owner of @ 


- 
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building to submit a plan. Section 199 gi 

power to the Ohief Officer to require something 
to be done, and it is for him to say what he 
requires to be done and not for the owner of 
the house or buildings to submit Proposals. Where 
in a case the only notice given is to submit 
a plan, and then lay a drain in accordance with 
| the plan when passed, andthe plan is not passed 
there is no proper notice within 5. 120, and there- 
fore the owner cannot be convicted under s. 193 
for the breach of s, 129. Burgeo v. TRIKAMLAL 
KESHAYLAL Bom, 765 
Burma Village Act (Vi of 1907), 8.42 — Person 
who did not pay thathameda taz diractad by village 

headman to appear at Township Office — Farlure 
NAD, tf Na Saka 8. 12, i 
e payment of t ameda tax is not a public. 
duty imposed upon a villager by the Village Act Pee 
is it any part of his public duties to betake himself 
to any spot which the headman chooses to order hifi to 
visit. If therefore a person who has not paid his tha- 
thameda tax ‘isdirected by his headman to appear at a 
Township Office but fails to do so, he doeg hot œm- 
mit any offenc& punishable unders, 13 ofthe Village 
Act. Tas Kina v. Mauna Kan Tow Rang. 512 
.Burmese Buddhist Law—Marriage — Proof of— 
Marriage is contract entered into by mutual consent 
“NGO ceremony ts necessary — Consent may be 
inferred from conduct of parties—In absence of 
direct proof it may be proved by reputation— 

Intention of both parties to marry must be proved 

by clear evidence—Held on facts that parties were 
not married and maintenance order could not be 
Pa ee Procedure Code (Act V of 1898), 

s. 488. 

, Marriage among Burman Buddhista is a contract 
entered into by mutual consent of the parties; no 
ceremony .18 necessary for such marriage. In the 
absence of direct proof consent may be inferred from . 
the conduct of the parties or established by reputa- 
tion. Generally in such circumstances poma open 
recognition of the wedded state isto be expected 
Relatives and neighbours are usually asked to some 
form of entertainment in order to signify the occasion : 
and where this is dispensed with, the evidence of the 
intention to enter into married life must be clear. 
Olandestine acts of sexual intercourse do not by them- 
pelves establish marital relationship, and where there 
is no regular cohabitation under the sme roof and 
the couple who resort to each other for purposeg of 
intimacy are thought by some to be engaged, and 
by others to be cousins or mere friends; proof of 
marriagg has not been established by reputation, 
Moreover, as it takes two persons to make a contract 
in order to prove marriage, there must be evidence 
not merely of a desire by one person to be considered 
as having married another, but of the consent of that 
other, express or implied, to the joint assumption of a 
status consistent only with the m&rriage bond. i 

Held, on facts that the parties were not married and 
therefore no maintenance order could be passed under 
B: 48e, Criminal Procedure Oode, U Tun Sain v Ma 
San Myint Rang. 418 
Cantonménts Act (Ii of 1924), ss. 210 (g), 213 

-Notice served on person prohibiting him from” 
selling frut in cantonment area—On representation 
he allowed to continus business —He applying for 
license but not paying prescribed fee—No issue of 
license—Summary trial and conniction—Cenviction 
held could not be interfered in revisiton—Casa 
heid ought not to have been tried summarily. 

When the Uantonment -Authority . first eer & 
notice upon “vertan -person “prohibiking hiit from ' 


I 
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selling fruit in his shop in cantonment area; he repre- 
sented to the Authority that he had “been carrying on: 
business for 50 or 60 years, whereupon, he was allow- 
ed to continue his business. - Whether the Canton- 
ment Authority :equired him then to take. outa: 
license or not, was not clear but he subsequently. 
appliedto the Cantonment Authority fora license. 
The person did not pay the prescribed fee for the 
licansé and therefore no license was issued to him, 
He was tried summarily and convicted under ss 210 
(g) and 213 of the Cantonments Act: | 

` Held, that the person could not take advantage of. 
B. 210 (3) owing to his own conduct in applying for a. 
license and not taking it out. subsequently and his 
conviction could not. be - interfered with in revi- 


n. : 4 
Held, also that this was not a case which should 
have been tried summarily by the Magistrate as the 
question of compensation might have arisen under 
certo contingencies and it would have been diffi- 
cult to ascertain it without sufficient record. Naru: 
Ram v, Exeoutiva OFFIOER, COANTONMENT BOARD,” 
MULTAN OANTONMENT i -~ Lah, 644. 


Cattle Trespass Act (lof 1871 , 8s. 20, -22— 
U. P. Vallage Panchayat Act-(V1 of 1920), 5. 17—- 


Jurisdiciion of Panchas. to entertain- complaint- 


under s. 22—Such complatnt filed within 10 daya 
as requtred by s. 20—Case sent to proper Court— 
Lamitation exptring—OCourt, tf can entertain 4 
-—Defect, if curable under s. 087, Cromintl Pro- 
cedure Code (Act-V of 1893). ` 
Under s. 17 of the U. P. Village Panchayat Act 
(VI of 1: 20) the Court of the Panchas have no jurisdio- 
tion to entertain the complaint under s. zz, Cattle 
Trespass Act, though 10 the complaint ss. 323 and 501, 
Penal Gode are casually mentioned. Where, therefore, 
thecomplaint is made to the Panchas within ten days 
as required by s. 30, of the Uattle Trespass Act, but 
is subsequently transferred to the proper Oourt by: 
whichtimethe limitation kas already expired, the: 
complaint 15 out of time and’ cannot be -entertained: 
Section 537, Orimimal Proceduie Oode,-does not cure 
the defect. Ma.pr Husain v. Eurugog + Oudh 662 
C. P. Court of Wards Act (XXIV of art 
ss, 30, 27. Ses Oil Procedure Oode, 1908, O. 1, 
r. 10 : -- 911 


c-P. Municipalities Act (lof 1922), s5. 77 (1). 
Sun U. P. Municipaltiés Act, 192%, 8,77 . 476. 
= aman $5, 77, 77, (1), 83-—8. 77 (UL j—Muntcipalioy, 
-whether can recovér wnterest only. after arrears of, 
tax are paid — Tax collected through Magtstrate— 
Deputy. Commissioner, tf can decide legality of 
levy—Civti Courts, tf can entertain suits ‘for only, 
interest on arrears of Municipal taz, 
There is nothing in the O. P. Municipal Act 
apart from s 77 whioh gives a right to the Oom- 





mittee’ to recover interest on any tax which falls 
into arrears. Theclgim for mberesh which the Oony. 
mittee 18 entitled to make is ancillary to the claim 


to recover an arrear of any tax. Section 77, s. 78 as. 


well as the rulés framed under s.77 (1) only speak. 
of tbe arrears of Municipal tax, which as is evident 
from sub-s. (1) of s 7%, refers to ED ander 
g. 66, sub-s (i), CE (a) of thut Act, ction 66 does 
not endow the: Uommutties with any right to recover 
interest as apart of the tax, Interest, therefore, 
cannot be regarded as an allear of tax, nor can it 
be régaided as “ any other money claimable by the 
Commuttée ” under this Act within the meaning of 
that expression usedin s. 77 (1). Oonsequently, the 

rocedure laid down m s. 78 is not available to 
fies omnfittes for recovering interest which it, 


0 we 
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C. P. Municipalities Act=ooneld; aogun n ool 
claims independently of the amount payable as 
tax, ` : 
Were a Municipal Committees collects the tax 
through the agency of the Magistrate, the Deputy 


Commissioner has full jurisdiction to decide whe’ 


ther the levy of the sum by resorting to “the provi- 
sions of s.77(1) of the Act was or was not accord- 
ing to law. j . i 
-The Municipal Committee’s right to recover either 
the tax or any interest on it is not contractual but. 
statutory. When a statute creates that right and 


provides the procedure for enforcing it and also, - 


sets up the tribunalto enforee it, the party who has. 
‘the right must- seek his remedy in the manner and 
before the authority prescribed by the enactment. 
In view of s, 77 of the O. P. Municipalities Act, the 


Oivil Coart has no jurisdiction to` entertsin_ 


suit for recovering only mberest ou the arrears of 
tax whichis ajready paid. : MUNICIPAL OomMMITTERY 
Axor v.- BURBAJMAL BHRIRAM (INNING & PRESSING 
Faorory Nag 476 


Cc. P. Tenancy Act (XI-of 1898), ss. 11, 13— 
_ Landlord ‘admititng two persons on land as-co- 

sharers, giving right to uninterrupted possession 

upon their paying jointly whole rent—One of 

‘them dyang without hetr— Landlord's reversion 

. cannot -fali inuntil rights of bothare determined. 

Where an owner of propeity carves a lesser inter-_ 
est, such as a tenancy, out of his rights, the’ 
reversion -remains in him, but when the rever- 
sion falls in,'there is no transfer of title’ from the 
tenant to himself. “He has retained to himself ‘his 
title intact all the tims but.his right to possession 
and to the exercise of certain other acts of owner-— 
ship remains in abeyance until the lesser mght 
which he has created in the land ıs determined. 
If then he chooses to place two persons on the land 
giving each aright to uninterrupted possession of 
the whole upon their paying him jointly the whole’ 
rent, his reversion cannot fallin until the righta of 
both have determined. It is nota question of sur- 
vivoeship as ordinarily understood, and is certainly 
not a question of the landlord, succeeding to the 
deceased tenant as his heir. The rule is not one of 
Bu ion or ofa transfer of title, but that the 
reversion falls in when the lesser interests carved’ 
out of the estate have determined. : 

It 1s on this principle that one co-tenant is- not 
allowed to surrender his undivided share in a hold- 
ing which has not been divided by metes and bounds. 
AMBRGI2£ V. RAMBHAJAN Nag. 536 


Charitable and Religious Trusts Act (XIV of 
1920)—Essenitals for constituting trust fora 
public purpose of a charitable or religious nature 
—Held on facts that institution was not a public 
trust. E aN? | 
To constitute a trust. “created or existing 

for a, fublic purpose of a. churitable cr reli- 

gious nature” within the -meaning of the Charitable 
and Religious Trusts Act the authorgor authors of thie 
trust must be ascertained, and e intention to 
create astrust must be indicated by words or acta 
with reasonable certainty. Moreovar,:, the pur- 
poss of the trust, the trust property, and 
the beneficiaries must be indicated so as to enable. 
the Uourt, to administer the trust, if required’ 
Held, ‘on facts and evidence that the institution 
and property attached to ıt was not the subject- 
matter ofa trust fore public purpose ofa charit- 
able or religious nature BABMA NAND v. NIHAL UHAND 
` ts f te 7 ns ta - 459 PG 

e. 3, ol, (2)—Ópi#t, sf can direct audit” of 


- PI 
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* Charitable and Religious Trusts Act—concld.’- 
oe in whosoerer's hands trust properties may 


Under a. -3, cl. (2), gee and = Reljious 
Trusts Act, the Court is enafled to direct th® exa- 
mination gnd audit of the accounts in whogosever's 
hands the fundsor the properties of the trust may 
be, quite apart from whether he is atrustes or not. 
Ramsagoor Das v. RawEsuwar Das Pat. 636 
Child Marriage Restraint Act (XIX of 1929), 

88, 5, 6—Negottations, preparation or preliminary 

acts, if punishable under s. 5. 

Section 5 of the Child Marriage Restraint Act 
takes account only of *performing, conducting or 
directing a child marriage, that is tosay, the actual 
9 marriage ceremony itself, and not of any negotiation, 
preparation or any other preliminary acts, 

Section 3 of the Fenal Oode tulates that before 
any person can be tried in ritish India for an 
offence committed beyond British India, there must 
be in existence a law making him liable to be so 
tried, Thecontraction of a child marriage outside 
British India is notan offence under the Ohild 
Marriage Restraint Act, since there is no provision 
in the Act nor in any applicution of any part of the 
Penal Code that participating in sucha marriasge’is 
an offence when committed outside British Ind:a, 
Hatpge v. Issa SYED Nag. 615 
8. 6—~Performanceof chtld marriage outstde 

Brittsh India, tf punishable — Promotion of 
marriage performed outside British India, whether 
can be punished, 
Section 6 of the Child Marriage Restraint Act has 
a reference only to the promotion of a marriage 
referred to in 88.4 and 5, that is to say, A Marriage 
that is prohibited. As sach marriage is not prohibit- 
ed when performed outside British India the pro- 
motion of such a marriage cannot be made punishable 
under the Child Marriage Restraint Act itself, HAIDER 
v. Issa SYED Nag. 615 
Chota aie hone Tenancy Act (VI of 1908), 8.64 
(1) (a)—Waste land forming part of holding of 
occupancy raiyat —Persons reclatming such land, 
w become occupancy raiyats under 3.64: | 
Sub-section (1) (a) o£s. 84, Chota Nagpur Tenancy 
Act excludes land included in the tenancy of a 
cultivator who has acquired a right of ocoupanc} in 
it, so that nothing in s. 64 can be treated as applying 
to acts of trespass of the nature of reclamation of 
waste land committed on land which forms part of the 
holding of an occupancy raiyat. Persons so tres 
pee do not become occupancy raiyats under 
-8. 64,-Ouanpga MOHAN NINGA y. Boro MIAN Pat. 165 

Civii Procedure Code (Act V of 1908),s. 10 
‘ tas amended by Government of Burma 

adaptation of Laws Order, 1937— British 

-Burma Courts, tf can stay suits before them owing 

to pendency of suits in Courts in British India foun- 
-ded on same cause of actton—Amendment, if mere 
alteration in form of dure—Amended sectton, 

if has retrospective effect. i 

= . After April 1481937, the Uourts in British Burma 
ceased to have power to stay suits in British Burma 
by reason of the pendency of suits founded on the 
same cause of action in British India, owing to 

8. ‘10, Civil Procedure Uode, as amended by Adap- 

tation of Laws Order, 1937. The amended section 
‘has a retrospective effect as it makes on alteration 

in the form of prosedure. : 

Per Dunkley, J.--The direction ın s, 10, Oivil 
-Procedure Uode, that a suit shall be stayed until an 
earlier suit in which the Samhe matter is in issues 
:has been decided is plag. a mere rule of proce- 
dure, “1t confers no legal “right on any party. Buch 


175—G. l—H 
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rights, if they may be loosely so called, arein no 
manner different from the right to call witnesses 
The Oode of Oivil Procedure is a Oode of rules 
whereby rights may be enforced before the Courts, 
The Oode itself confers no substantive rights what- 
ever. 

_ Where, therefore, a suit is instituted in a Oourt 
in British India in 1934, and a subsequent suit 
involving directly and substantially the same issues 
as in the first, is instituted in the Oourt in British 
Burma before Aprill, 1937, the Oourt in British 
Burma has no power unders 10, Civil Procedure 
Oode, as amended, to stay the suit after April 1, 
1937, pending the decision of the suit? filed pre- 
viously in the Oourt in British India as sush Oourt 
is a foreign Oourt under s. 2 (5), as amended, and 
the British Burma Oourt is not precluded frompro- 
ceeding with a suit founded on the same cause of 


action, ARUNAOJALLAM OnetTtyaR v. VALLIAPPA 
OnsTTyYaR j Rang. 27 FPF B 
,——— $, 11. 

Bun Oivil Procedure Code, 1908, s. 47 126 


Ses Res judicata 572,693, 866, 925, 
4 945 FB 
————8. 11, Exp]. 4—Land passing on death of 
person to his son and widow in equal shares—Sutt 
by son for declaration that he was exclusive owner 
on ground that widow had been divorced long 
before death of his father—Suit dismtssed—Subse- 
quent surtt for declcrationthkat widow was entrtled 
only to one-fifth share in lisu of maintenance— 
Second Sutit, if barred 
On the dea h of one F his land passed by mutation 
to his son and his widow in equal shares. ‘The plaint- 
iff (the son) instituted a suit against J (the widow) for 
a declaration that he was the exclusive owner of the 
land onthe allegation that she had been divormed by 
F many years before his death and had nothing to do 
with his property, The trial Court held that the 
divorce was not proved and dismissed the plaintiff's 
suit, and this decree was upheld on appsal. Theson 
sued again for a declaration that J waa only entitled 
to one-tifth share in F's land in lieu of maintenance 
as his widow and not to one-half: 
Held, that the ground of action taken by the plain- 
tiffin the second suit ought to have been made a 
Ground of attack in the previous suit and therefore, 
under s. 11, Expt. 4, Oivil Procedure Ode, the second 
suit was barred. Jro v, NABI Bak sa Lah. 283 
—— 8. 11, EXpl. 4—Reni surtt—Tenant denying 
landlordship — Previous rent decrees for same 
holding against tenant in favour of landlord—If 
operates as res judicata. 
In all cases for recovery of rent, the relationship of 
landlord and tenant is thefoundation ofa decree and 
therefore when such a suit is decreed, the Court must 
proc3zed on the footing that if was a matter noces- 
sary to be determined and in fact dstermined in the 
efriier rent suit, ° y 
Wherg in 8 rent suit by laudlord agains! tenant, 
the tenant pleads that ths plaintiff landierd 1e not 
his landlord but samecne els3 but the landlord plain- 
tiff has previously obtained rent decrees in respaet of 


the same holding against the tenant defendant and 


in those previous suitsthe tenant nevere challenged 
the title ot the plaintift landlord to recover rent, the 
decisions ın previous suits operate as res judicata 
in subsequent sub under s. Ll, Expl. 4, Oivil eo 
cedure Code. SREEORAM v. MULOGAND Nas. 693 
8. 11, Expl. 6-—Claimed tn common for 
themselves and others" in s. 11, Haupt. 6, govern 
only “private right”. ° . 

The expression “claimed in common for tha. 
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selves and others” appearing in s.11, ExpL 68, Civil 
Procedure Gode, does not govern the words “ public 
tight” but only the words “ private right’, The 
words “ public right ” stand by themselves. Meurer 
MOHAMMAD KEBAN V. ADALAT KHAN Lah.405 
- 8.11, Expl. 6,0 i,r 8-—Res judicata—Sutt 

for declaration of private right of thoroughfare 
— Previous suit by other persons against same 
defendant, claiming same right, but not in 
representative capacity—Plaintif[/s in previous suit 
not claiming private right incommon for them- 
selves and othera — Notice under O I, r, & not 
assued— Subsequent sutt, held not barred. 

The previous suit claiming fora declaration that 
the defendafit was not authorised to close a certain 
thoroughfaie was not instituted in the interest of 
any other person other than the plaintifigin that 
Bult, nor was any private right claimed by the 
plaintifis in that suit in common for themselves and 
others. The notice enjoined in r, 8, O. I, Civil Pro- 
ced&re Code, was not issued : 

Held, that a subsequent suit by other person’ 
against the same defendant, for a same declaration 
was not barred either under Exp] 6 tęs. 11, or O. 1, 
r. 8, Oivil Procedure Code. Muok MojamMap Kean 
v ADALAT Kuan Lah. 405 

8. 18 (2). Sze Civil Procedure Oode, 1908,” 

O, XI, r. 15 40 
ane 88, 24, 115—Transfer of case under 8. 24 

—No revision lres—Petition for transfer not bons 

fide— Order of transfer—Case can be re-transferred. 

The Oout has discretion to transfer a case under 
s. 24, Civil Procedure Code, and no revision is 
competent from an order of transfer; but where it 
is found that the application for transfer was not 
bona fide, the case can be re-transfe:red. Kusuo Dag 
v. N, C. Goran Oo. Lah. 525 

s 47—Plaintt# landlord in possesston of 
holding as purchaser in execution of his rent 
decree—Defendant co-sharer landlord getting rent 
decree in res of same holding — Execution by 

defendant—Objection by plaintiff under O. XXI, 

r. 58, Civil Procedure Code, dismissed as filed late 

and not on mersis—No appeal but titie suit by 

plointiff—Sutt held should be treated as applica- 

tron under s. 47 — Constructive res judicata did 

not apply. 

A oo-sharer defendant landlord started execu- 
tion proceedings in .1espect of his rent decres 
concerning & certain holding. The plaintift-land- 
lord in execution of his own ient deciee pwu- 
chased the same holding and went into possession. 
The pleintif landlord brought objections in defendant 
landlord’s execution pioceedings but were Yismissed, 
not on merits but simply as having been filed late 
and as being under O. XXI, r. 58, Civil Procedure 
Code. The plaintiff thereupon filed a title suit 
without going in appeal against these orders : 

Held, that there was no bar in tieating the title 
suit as an applicftion under s. 47. The zule of 
constuuctive res yudicata had no application to these 
facts. Miss G. B BOLANO SN, Umasuwart Kune 

Pat.120 

mn 88, &7, 144—"Parties” in 2, 144 neiude 

representative which means both legal representa- 
tive anarepresentative-in interest. 

Sections 47 and 144, Civil Procedure Code, must 
be read together and the word ‘parties’ in g. 144 
mugt be taken to include their iepresentative and 
further, that representative does not mean only a 
party's legal representative but it means his repre- 
sentative-in-inteiest, Similarly the assignee of ‘the 
dgoree af the Appellate Court which reversed the 
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decree appealed against, is entitled to obtain re- 
stitution by applying for execation of the appellate 
decree. BADRI Dass p. BIRENDRA BIKRAM SINGE 
> Oudh 169 

88,47, 145-—Scope—Surety for appearance 
of judgment-debtor—On non appearance execution 
sought against surety — Subsequent adzustment of 
decree not certified under 0, XXI, r. 2—~Applica- 
tion by surety to certify adjustment and that he was 
discharged from liability diamsased as time-barred 
and not on merits — Decree again sought to be 
executed against surety — Suit by him to declare 
that decreecannot oe executed against him—Sutt, 

47 barred under 3. 47. . 

Where a person stands surety for the appearance | 
of the judgment-debtor in execution pr ings, and 
on non-appearance of the judgment-debtor, the decree 
is sought to be executed against the surety but 
subsequently there is an adjustment between the 
judgment-debfor and the decree-holder which ia not 
certified under O. XXI, r. z, Civil Procedure Oode, 
and the surety plies to the executing Oourt to 
certify the adjustment and that he is discharged 
from the liability owing to adjustment, but the ap- 
plication is dismissed on the ground of limitation 
‘without gong mto the merits, the surety can sub- 
sequently bring a suit for declaration that the decree 
cannot beexecuted against him owing to the adjust- 
ment if theexecutionis again sought against him. 
Section 142, Oivil Procedure Oode, makes the surety 
a party to the proceedings only for the purposes of 
appeal and he does not become a party tothe execu- 
tion proceedings for all purposes and such a suit 
therefore isnot barred under s, 47. DEWAN Ci AND 
v. PINDI Dass 








Lah. 480 
8.48—Appeul against decree —Peremptory 
order by High ourt directing appellants to pay 


certain cosis within seven days, upon farlure to 

comply, appeal to stand dtsmtiased—Starting point 

for purposes of 3, 48—Whether the first order or 
the second order when appeal stands dismissed. 

A deciee was obtained on Octoberi, 1924. Bome 
onfy of the defendants appealed to the High Oourt, 
and on Januaiy 6, 1926, a peremptory order was made 
directing those defendants to pay certain printing 
costs within seven days : upon failure to comply with 
that order the appeal would be dismissed without 
any further reference to the Oourt ; 

Held, that for the purposes of g. 48, Oivil Procedure 
Oode, the order of January 13, 1920, which was seven 
days ajter the order made by the High Oourt and the 
date upon which the appeal formally stood dismissed, 
shoald be taken as a starting point for limitation for 
execution Ram RANBIJAYA FRasaD SINGH v. KESHO 
Prasan SINGH Pat. 558 
s. $9. Sir Set-off 427 
ss. 51, 72 —Judgment-debtor’s property 
protected by Bundelkhand Land Alienation Act 

Jarl Court, if can execute decree by granttng 

lease of such property. 

In a case of land of the ju ent-debtors for 
which there 18 8 prohibition of Bale by a Oivil 
Qourt sin s. 16, Bundelkhand Land Alienation Act, 
a Civil Court is not empowered to execute a dearea 
by granting a lease ot the land either under B. ol 
or under s. 72, U1vil Procedure Oode. 

An execution Oout 18 bound by the methods laid 
down in 8. 51, Oivil Procedure Code, and those 
methods are subject to such conditions and limita- 
tions aa may be prescribed, 4. 4, conditions or 
lamitations presciibede by the rules under the Oode 
and by the Code itsdlt. Sub-section (e) of B. öl, 
does not mean anything else than a reference to 
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the particular method of execution which a- parti- 
cular relief granted requires, The power to lease is 
not included in the power to gell property in s,"5l, 
Similarly s. 73 has application only where the% is 
an order forsale, Before this section can be applied, 
the property to be sold must be property which the 
e Court is entitled to sell and has ordered to 
be Sold Where there is a declaration under a 68 
in force, e. 72 does not apply. Section 72 is intended 
to asaist the ara ebtor in proper circum- 
stances from losing all ss teh in his property and 
it cannot apply to cases where the judgment-debtor 
is in no danger where Wis property cannot be sold. 
BBAGWATISINGH v. Kagut NARAIN All. 238 FB 
— man 8, 51, O. XL, r. 1—8., 51 should be read with 

0. XL, r. 1—Colonization of Government Landa 

(Punjab) Act (V of 1912), s. 18, prohibiting attach- 

ment and sale of occupancy holding in execution 

—Receiver, Jor collection of rent, tf can be appoin- 

ted for seven years. . 

Section 51, Civil Procedure Code, is to be read 
with r. 1 of O. XL, and an order appointing a 
Receiver isto be regarded as made under the latter 
Rule and can be passed only if the order appears to 
be Court to be just and convenient. While a decree- 
holder may not, as of right and as a ‘matter of course 
apply for execution by the appointment ofa Receiv- 
er, the law allows the appointment by way of equit- 
able or indirect execution of a Receiver to take 
charge of property immune from attachment and sale 
under the provisions of the Oode of Oivil Procedure, 
Therefore, in execution of a money decree, to recover 
rents of an occupancy holding, to which s, 18, 
Oolonization of’ Government Lands Act, prohibit- 
ing attachment and sale, applies, «a Receiver can 
be appointed under s. 51 (d, Oivil Procedure Code, 
for a period of seven years, which is s period for 
which the property can be leased. Such an order, 
would be just because attachment being impossible, 
the only other mode of execution would be by arrest. 
and imprisonment of the yudgment-debtor. Gopanpas; 
v. Dayr Das 

— 8, 60 (1) (n), O. XL, r. 1—Hindu son given 
house for residence on arrangement with father— 

Attachment of house'in execution of decree agaiyst 

son ~~ Held, Receiver should be appointed to 

realize rent — Equitable execution— Principle, 

A person seeking ‘equitable execution’ must show 
that he was met by difficulties arising from the 
nature of the property, which prevented his obtain- 
ing relief at law. One principleto be applietl 1s to 
see whether in lieu of the assets the amount due 
under the decree is likely to be realized within a 





reasonable time from the profits of the attached prop- ` 


erty. Another principle is that such an ed ec 
ment should appear in the circomstanées to be the 
best course both for the creditor and the debtor. 
In executionof a decree against the son, who was 
along with certain property for maintenance, given 
a- house for residence, the house was attached. The 
soh was not residi@g inthe house but had let it out to 
tenants ; n 
Held, that though in the Punjab a son cannot, 
under Hindu Law claim a partition against his 
father, the son's interest in co-parcenary property is 
liable to attachment and sale during the life-time of 


the father, although the son has no power to enforce a - 


partition in his father's lifetime. Though, there- 
fore, the right of residence reserved for the judg- 
ment-debtor in the house cannot pe sold by virtue of 
the provisions of s. 60 (1) (nf, „Divil Procedure Ood 

it was just and conveni 


be, appointed of that property, to realize the rent. of 
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that a Receiver should., 
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the house with diréction that the surplus remaining 
after expanses were deducted . should go towards 
satistaction of the dearee Sant Binga v. Sain Das 





UHAWALA ' Lah. 447 
— $, 64. Bgg Oivil Procedure Gode, 1908, 
O. XXI, r 52 . 869 


———8. 64, 0. XXXVIII, r. 5— Attachment before 
< judgment ordered without giving defendant 
opportunity to furnish security —Order, if nullity 
—Third party, tf can ignore tt and enforce mort- 
gage against claims of  decree~holder under 
' attachment 
An order of attachment before judgment should 
comply with the provisions of KANA sr D; 
Civil Procedure Oode, and it should be conditional 
order ang tye by a notice to the defendant. 
But where this procedure has. not been complied 
with and there is a failure to give the defendant 
an opportunity to furnish security, the ex parte order 
for attachment does not become a nullity bug is 
simply rendered irregular liable to be set aside only 
at the instance of the ‘defendant; third party cannot 
ignore the'attachment and e his mortgage 
against the decfee-holder’s claim under the attach- 
ment Frem DWARKA Das-Bapet Das v. Star Ram 
è Lah. 828 
; —s, 72. See Civil Procedure Code, 1908, 
s. 51 238 








—8. 73--Two decrees against same person 
but in "different capacities—Decrees, tf against 
same judgment-debtor, 

A decree passed against a person in his indivi- 
dual capacity and another decres passed against a 
firm of which such person is a partner, are not dec- 
reeg against the same judgment-debtor within the 
meaning of s. 73, Civil Procedure Code Sap ‘tv 
Raw v Frea Daanpat RAI-TRLU RAM Lah 334 
———-38 88,151, O. XXXV, r. 4~"“Pirst hearing" 

tn O XXXV,r. 4, meaning of-~Interpleader suit 

—On completion of pleadings plaintif can apply 

to be removed fram proceedings — Court can grant 

such relief under s. 151. 

The words ‘first hearing’ in- O. XXXV, r. 4, Oivil 
Procedure Code mean the date on which the Oourt 
goes into the pleadings in order to understand the 
contentions of the parties It is obviously undesir- 
able that.a-person, who¢laims no -right in the pro- 
perty at stake but which is the subject-matter of 
conflicting claims by two defendants should be re- 
tained on the record and forced to join in the various 
interlocutory proceedings which may be necessary 
pending the final disposal of the rights of the 
parties. 4 plaintiffin an interpleader suit is entitl- 
ed to apply. to the Oourt, so soon as the pleadings 
have been completed, for an order that those 
persons who have adverse claims to the property 
in dispute should continue their contest without 
having the plaintif retained on the record. This 
will save coats not enly forthe plaintiff but also for 
the defendants themselves. Inthe interests of 
justice of the parties concerned such an ordercan be 
made under the inherent powers of the Oourt. 
NATIONAL INSURANGA Oo, Lip. v. DAIBANDRA Nara 


ANHRJBB Cal. 284 
————8. 91, Bas Civil Procedure Oode, 4908, O. I, 
405 


T. é 
————8. 100-Findings of fact—Interference b 
High Court—Difference between powers of High 
Court and Privy Council, in the matter, | 
Whereas the Judicial Committee of the Priv 
Council are not bound by findings of fact and are 
not confined to considering questiong of Igw, the 
High Oogart, in dealing -with- second appeals und® 


xi 
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s. 100, Civil ‘Procedure Code, ia confined strictly to 
uestiong of law and is bound to accept the lower 
urt's findings of fact. The finding of the facts 
has been entrusted to the Subordinate Oourts and the 
High Court in second appeal has no power to inter- 
fere with those findings, however erroneous, unless 
they are vitiated by some error of law. JOALA 
Prasad BINGA v. OHANDERJOT KUBR Pat. 783 
8, 110—Suit for possession and accounts— 

Trial Court decreeing right to title but giving 

decree for partial accounts—High Court deciding 

question of tttle in ae of defendant — No 
finding given on endant’s accountability — 

Judgmené of High Court on question of accounts 

held was one of reversal and not concurrent. 

The plaintiff inthe suit claimed that the propert 
in question belonged in four equal shares to herss 
and her three sisters, defendants Noa. 1, 2 and 3. The 
suit was resisted by defendant No 1, who asserted 
thas she was exclusively entitled tothe property and 
denied that it was divisible into four shares. There 
was a further prayer in the plaint +tHat defendant 
No 1 should be directed to render an account of her 
management of the property. The trial Judge ac- 
cepting the plaintiff's contention held thatthe pro- 
perty was divisible into four shares. Then as regardas 
the claim to an account he gave a decree for partial 
accounts. There was an appeal to the High Court, 
and the Judges held on the question of title thas 
defendant No 1 was solely entitled to the property. 
The title put forward by the plaintiff having been 
thus negatived, no relief could be granted on the 
basis of defendant No. l's accountability The learned 
Judges, therefore, did not give any finding. Plaintiff 
applied for leave to appeal to the Privy Oouncil, 
The defandant objected on the poue thatthe High 
Oourt’s judgment in regard to the claim for accounts 
was an affirming one and the appeal did not involve 
any question of law: 

Held, that the lower Court did not wholly dis- 
allow the olaim to an account but granted a decree for 
partial accounts The finding involved that defen- 
dant No, 1 was not solely entitled to the amount but 
her right extended only tua fourth part of it. This 
being so, the jadgment ofthe High Oourt which nega- 
tived this right could not be said to be an affirming 
judgment, KAMALATHAOBI © MBENAKSHI AOut 


Mad, 236 

$, 115. 
See Oivil Procedure Oode, 1908, s, 24 525 
Sre Jurisdiction 153 
SER Revision e430 





—8,115—Application under ss. 151 and 152 to 
palling decree rejected——Reviston, tf lies from such 
order. 

A revision lies from an order rejecting an ap- 
plication to the Oourt to amend the deoree in exer- 
cise of its powera under ss .51 and 152, Civil Pro- 
cedure Oode. As am amendment umder s 159 can 
made at any time, the questionof limitatioñ does not 
arise in such applications. SANTI 9, Murga Raz 


Lah. 634 
— 8, 115. eon Amendment). Seg Civil 
Procedure Code, 1908, O XXI, r. 89 221 


8 115—Lower Oourts exercising sjurisdi 
tem, dileg ig Imarferense. Auai 
ere the Courts below have obviously exercised 
their jurisdiction illegally or at any rate with 
material irregularity in not giving effect to the 
decree Which was in terms of the agreement 
between the parties,the High Oourt hag 


under s, 115, Civil Procedure Code, to recti nile es 
Orar, SHANKAR $. RAMOBANDRA Nag. A 
a i 


‘INDIAN OASES ; 


(1938 


Civil Procedure Code—contd. 


8.115, O. XXXIII, r 5—Word ‘case’ includes 
Sjuper appl orders—-Order rejecting or granting 





uper application is revisable in proper cases— 
auper application—Non-applicant not allowed 
to prove that pauper plaintiff had sentered into 
agreement with reference to subject-matter of sutt 

—Held there was material irregularity within 

meaning of a.115 (e). 

The word ‘case’ used in s 115 of the Oivil Pro- 
cedure Code, is wide enough to include an inter- 
losutory order and the High Oourt will inter- 
fere even in the case of such orders provided they 
otherwise fulfil the requirements of s. 115. An order 
therefore, in respect of a pauper application is 
revisable in a suitable case whether the application 
is granted or rejected. 

Where an application to sue as 8 pauper is made, 
the non-applicant has a right to adduce evidence 
and to be Hbard in connection with any matter 
wed in r, 5 of O. XXXII, Oivil Vrocedure 

ode. 

Where, therefofe, a pauper application was made , 
by the plaintiff and the defendant non-applicant 
was not allowed to prove that the pauper had entered 
into an agreement with reference to the subject- 
matter of the proposed suit under which another 
person had obtained an interest in the property, 
and the plaintiff refused to plead definitely to these 
allegations : 

Held, that there was material irregularity in the’ 
procedure and interference under s 115 (c) was called 
for. Karsana KUMAR v PRADHELAL Nag 107 
s. 115, O. XXXIII, rr. 7 (3), 8, 4—Leare 

to sue in forma paupelis granted— Revision, if lies, 

Revision lies from an order granting an applica- 
tion for leave to sue in forma pauperis Proceed- 
ingain an application for permission to sue in forma 
pauperis are distinct from and antecedent to the 
guit itself and can be looked apon as a case” 
within the Meaning of s. 115, Oivil Procedure Oode. 
Duaca Prasad v. Gue IJULAREY Uudh 63 
a B, 135 (2)— Interpretation — Preliminary 

decres in suit for partition and money— Fro- 
ceedings for preparing final decree pending— 
Receiver appointed for settlingaccounts—A pplica- 
tion by decree-holder for executtonby arrest of 
judgment-debtor—Judgment-debtor bolting away— 
Court directing that he shouldappear on date fixed 
by Receiver to explain accounts and he would be 
then exempted from arrest—He coming from 
hiditg place and arrested at home two days before 
date fixed by Receitver—Case held did not fall 
under s. 185 and judgment-debtor could not clatm 
exemption. 

Seotion 135, Oivil Procedure Oode, has been 
enacted in public interest wit a view to ensure 
amooth and speedy administration of Justice and 
cannot @e given a wide interpretation witha view 
to help a judgment-debtor who has deliberately 





‘avoided execution of the decree. The plain inter- 


pretation of ol. (2), s 135, is the the exemption 
from arest under civil process is limited ın point 
of time taken by a party, witness, otc, in going to 
or attending or in returning from the tribunal 
mentioned in the clause. That this ie so is damon- 
strated by the use of the word “ while“ before 
“ going to or attending” and before the word “ re- 
turning”. The question as to what isthe reason- 
able time taken in going to or attending or return- 
ing from Oourt is a gagstion of fact and must. 
necessarily depend on he circumstances of each 


case. “ o iat 
The plaintiff filed a suit for partition of - certain 
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properties. He also claimed a decree for money as 
against the defendants. A preliminary decrep was 
passed in favour of the plasati directing the par- 
tition of the joint properties. By the preliminary 
decree, the plaintiff was further held entitled to a 
decree for money against the defendants as also to 
get his costa m the defendants During the 
pendency ofthe proceedings, for thse preparation of 
a final decree a iver was appointed who issued 
notice tothe parties to appear before him with a 
view tosettlement of accounts. Before the accounts 
were settled, the decrea-holder filed an application for 
execution praying that, the amount awarded to him 
by the preliminary decree as well as the costae be 
realised by the arrest of the judgment-debtor who 
being apprehensive of arrest bolted away and could 
not be traced. Then on representation being made 
on behalf of the judgment-debtor the Gourt directed 
that the Receiver should fix a date” and that the 
dgment-debtor would be at liberty to go to the 
iver on that date and explain the accounts and 

that he would then be exempted from arrest. Two 
days before the date fixed for appearing’ before the 
NO the judgment-debtor was arrested at his 

ome : 

Held, that when the judgment-debtor returned 
from his hiding place to his home, he was not 
going toor returning from the place where the 
Receiver was to hold the enquiry. His case, 
therefore, did not fall within the purview ofs. 135, 
Civil Procedure Code, and he could not olaim 
exemption from arrest, AcsuTa NAND Vv. MAHABIR 
PRrasaD All. 781 
8. 144. Sar Civil Procedure Code, 1908, 

169 


-8. 144—Duty of Court under 8, 144. 

It is the duty of the Oourt under s. 144 of the 
Oode of Oivil Procedure to ‘place the parties in 
the position which they would have occupied but 
for such decree or for such part thereof as hes 
been varied or reversed’ Nor indeed does this duty 
or jurisdiction arise merely under the said sedtion. 
lt is inherent in the general jurisdiction of the 
Qourt to act rightly and fairly according to the 
circumstances towards all parties involved. Bapri 
Dass y. BIRBRDEA BIKRAM SING dd! Oudh 169 
s. 145. Ben Civil Procedure Oode, 1908, 


480 
8.149. Sse Oivil Procedure Code, 1908, 
O. VO, r. 11 i $ 699 
~8.149—Ezcept in cases of contufnacy or 
positive mala fides discretion under 8. 149 should be 
exercised in favour of litigant. 
Per Fuil Bench.—The discretion conferred on the 
Court by s, 149, Oivil Procedures Ovde, is normally 





8. 47 








s. 47 








expected to be exercised in favour of the litigant — 


except in cases of contumacy or positive mala fides 
or reasons of asimilar kind. The questione of bona 
fides in this connection should be construed in the 
sense that the word is used inthe General Olauses 
Act, and not as%hsed inthe Limitation Aot. JAGAT 
RAM v. TAN Lah. 699 F B 
s 4 
Sag Oivil Procedure Code, 1908, s, 88 284 
Seu Ulvil Procedure Code, 1808, O. VIL r.10 684 
—— §.151—Punjab Altenation of Land Act, 
1900, s. 21-A—Order of sale in contravention of 
Act—Remedy provided in Act—Recourse to in- 
herent powers to set aside sale, if justifiable. 
Recourse to inherent gower in not justifiable 
when another remedy is pravided by Jaw for setting 
aside an illegal order. Jhe Punjab Alienation of, 
Land’ Act itself provides for suoh a remedy in an 
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application by the Deputy Oommissioner to got 
aside any order p in contravention of the Act 
by a Ciyil Court. Consequently, the exesuting Court 
is not jistiGed in resorting to s 151, Oivil Pro- 
cedure Oode, to set aside a sale which bas been 
copfirmed, Bupa Binga v. DITTU Lah, 319 
8. 152—Decres in identical terms with judg- 
ment —Decree a bil ambiguous —No accidental 
slip or omission—Application under s. 152, if main- 
tainable. | | 
One M who owned an eight anna share of a certain 
tousi, instituted a rent suit for recovery of rent due 
in respect of a certain tenure heki by opposite 
parties as tenants under her. In adflition to the 
prayer for recovery of rent, there was another 
prayer for enhancement of rent of the entire tenure 
under s. 7, Bengal Tenancy Act The suit was not 
contested by the tenant defendants and it 
culminated in an ex parte decree. The ordering 
portion of the judgment stood as follows: “Ddbreed 
ex parte with costs. Plaintiff do also get enhance- 
ment of rent at Rs 23-19-0 from Baisakh 1340 
B. 8. ander 8. 7, Rengal Tenancy Act.” The 
decrea was in identical terms. Subsequently a 
suocessor-in-title who purchased the interest of M 
inatituted arent suit against the said tenant, and 
she claimed enhanced rent atthe rate of Rs. 23-10-0 
a year in her half share basing her claim upon the 
ex rent decree mentioned above. The 
defendant's contention was that the enhanced rent 
allowed by the Court in the previous suit was in 
respect of the entire tenure and consequently the 
plaintiff was entitled to only one-half of the same. 
As the decree was not very clear on this point, 
the defendants ‘thereupon made an application to 
the Court for amendment of the decree passed in 
the -previous rent suit under the provisions of 
s. 15%, Civil Procedure Oode, praying that it 
might be expressly stated that the rent decreed 
being the rent in respect of the entire tenure the 
plaintiff was entitled to half of it: Wé 
Held, that the application under s. 193, Civil 
ure Code, was not maintainable as even though 
the judgment and the decree were a bit ambiguous, 
the decree was in identical terms with the 
judgment and it could not be said that there was 
any accidental slip or omission. It was open to the 
Court before whom the rent suit which was 
instituted by the plaintiff, was still pending to 
construe the ex parte decree properly having regard 
to the pleadings of the parties and the exact relief 
whith the Court purported to grant in that case, , 
HARSHABUKH Dasi v. Yunus MOLLA Cal. 177 
8. 152--Party has noright to have mistake 
corrected —Discretion lies with Court. m 
Obster.—A y has no right under the Civil 
Procedure Code, to -have a mistake corrected, what- 
eyer the circumstances may, be; the matter is 
left to the discretion of the Colirt, and this discre- 
tion has to be exercised in view of the particular 
facts of each case. SANTI 9 MULEK Ras Lah, 634 
———— 8, 157—Civil Rules of Proctice framed 
under Code of 1883 but not re-enacted and *pub- 
lished under Part 10 of Code of 1908—Such rules, 
if inconsistent with rules of First Schedule of Code 
of 1908 are invalid. | 
The Oivil Rules of Practice made under the 
Civil Procedure Code of 1888, but not re-enacted and 





` published in accordance with the procedyre pres- 


cribed in Part 10 of the ibe a pakah Oode of I 

‘nvalid if and in so far as they are inconsisten 
bad ang cat the rules of Sch. I ofthe latter ae 
BADHMLAN Sanm 9. P.M. JANKAN Saugus Mad, 48478 
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O. |, r.'3—Deeres for damages for breach 
of contract against one defendant and for damages 
in tort against another in respect of damages aris- 
ing out of same transaction, 4f can be passed in 
same action. 

A decree for damages for breach of contract against 
one defendant and a decree for damages in tort 
against another defendant can be passed in the same 
action. Defendants against whom damage is claimed 
on theses two causes of action can be joined in the 





same suit; O, I, r. 3, covers such a and there is 
no misjoinder of defendants. P. B Boss v. M. R.N. 
OHBTTYAR FI Rang, 804 § B 
_ — 0. l f. 8. 





Bes Utvil Procedure Code, 1908, s. 14, Expl. 8 405 
See Muhammadan Law—Wak 945 FB8 
O.I, r 8—Previous litigation bona fide— 
Omission to follow procedure under O. I, r. 8, is 
mere irregularity. 
(Peg Full Bench.)—In exceptional cases where the 
previous litigation is bona fide, the omission to 
follow the procedure in O. I,r. 8, Civik Procedure 
(ode, is only a technical irregularity causing no 
rejudice and the previous decision eis binding. 
osqguR Kxown AB MASJID BHAHID Gans v SHROMANI 
GURDWARA PARBANDgAK OOMMITTREB, AMRITSAR 
Lah. 945 F B 
O.1,r. 8,8. 91— Representative suit relating 
to private right, when binding on persons tnterested 

—Such suit relating to public right, when lynding. 

A decision in a representative suit binds all per- 
sons other than the plaintiffs expressly named in 
the plaint only when (a) if the suit relates to a 
private right, the formalities as laid down in O. I, 
r, 8, are observed, and (bÑ if the suit relates toa 
public 1ight, the formalities laid down in s 91, Oivil 
Procedure Uode, are observed. Mgrag MOHAMMAD Kuan 
v. ADALAT KHAN Lah 405 

|, t. 10—Plaint in name of wrong person 
and dead person—Distinction—Plaint, tf void— 

Amendment, when can be granted—Manager of 

Court of Wards Ring sutt tn name of wrong 

person—Amendment allowed—C, P. Court of Wards 

Act, 1889, ss. 30, 27. 

The distinction drawn between a suit filed by a 
dead plaintiff and one filed in the name of wrong 
person as plaintiff is without any difference The 
suit filed in the name of a dead pleintifi 19 mani- 
festly one that is tiled in the name of a wrong 
plaintifi. In either case the plant 18 void and its 
presentation is improper. On the plain reading of 
O. I,r. 10, it only contemplates that a suit should 
have been filed inthe name of a wrong person “ir- 
respective ot whether he is a hving or a dedd per- 
son and the defect 18 capable of being cured if the 
mistake is shown to have occurred in good faith 
provided thatin permitting the plaintiff to amend 
it, mo injustice results to the defendant. 





Under s. 30 ot the 0. P. Oourt pf Wards Acte pugnant t8r.7 ot 


(XXVV of 1899), a suit on behalf pf any Government 
Ward has to be brought under a written authority 
of the Uouit of Wards and unders 27, the manager 
of the Oourt of Wards is to be named as the next 
friend. The real plaintiff is the manager and he 
sues on behalf of the waid. Any mistake ın the 
name of the Ward does not aftect the substance cf 
the suit Where the mistake that has crept in was 
anadvertent’and in no way made purposely to pre- 
judice &he defendant and it the mistake, 1f correct- 
ed is not Such as todo injustice tothe defendant, 
the amendment should be allowed. Karimunuati 


-K gan v. BHANU PRATAP BINGA Nag. 911 
-g O.M, r,°2—Mortgage—Principal payable 
.*. da AB LL | 
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after five years—Interest payable yearly—Mort- 
gagee having right to recover principal and interest 
on Wefault of any yearly payment, by sale of 
morfgaged property -Default occuring—Sutt for 
interest then due and for sale of property—-Decres 
obtained—Subsequent suit for interest due from 
decree to date and for sate of property, tf barred. 

In every mortgage in the absenceof aclear ex- 
pression to thecontrary, interest must be assumed 
to be charged on the mortgaged property and there- 
fore in case of default in payment of interest, the 
mortgagee would be entitled to recover the same by 
sale of the mortgaged propertyr 

The mortgagor agreed to pay the principal in five 
years and interest thereon evey year. He further 
stipulated that if he made default in the payment of 
the annual interest or in the payment of the princi- 
pal at the agreed time, the mortgagee will have the 
right to sue for éhe principal and interest in respect 
of which default is made by attachment and gale of 
the mortgaged property. Default having been made 
in the payment of the interest, the mortgagee institut- 
ed a suit for recovery of the interest then due. This 
suit was decreed but before the propertycould be 
gold, the decretal amount was paid by the mortgagor. 
Subsequently another suit was instituted by the 
mortgagee for recovery of interest which fell due to 
him after the date of the previous suit. The suit 
was instituted before the term of five years for the 
payment ofthe principal amount mentioned in the 
mortgage deed had expired: 

Heid, that the mortgagee when he asked for the 
sale of the mortgaged property in default of the pay- 
meént of interest to him based his claim on his normal 
rightindependently of the default clause t» recover 
the overdue interest by sale of the mo:itguged pro- 
perty. Tnis was the only way in which the conduct 
of the mortgages in saingon both occasions for sale 
of tho mortgaged property could be interpreted. 
Therefore the mortgages was not bound to sue for 
the recovery of the whole amount, principal and in 
terest, when he filedthe pievioug suit and 16 was at 
his optionto waive the default and to sue for in- 
terest alone and therefore the subsequent suit was 
not barred by O IL xr, 2, Oivil Procedure Code. 
Mandar Ram v. Bat Dao Lah. 927 
- O. Vi. Sse Oivil Procedure Code, 1908, 

O, XXXIII, r.8 505 
— O., VI rr. 5 and 7—Submission of new 

“material altogether based on entirely different 
cause af action, if permitied under r. 5—If repug- 

nant also tor. T. 

Hule 5 of O. VI, Oivil Procedure Code, permits 
merely a further and better statement of the natare 
of the claim or further and better particulars of any 
matter stated ir any pleading, and not the submission 
of new material altogether based on an entirely 
different cause ofaction. This would be clearly re- 
the same order which un- 
equivocally prohibits the raising of any new ground , 
nsistent with 
YA SINGH 

Lak. 382 
O. VIL, r. 10,0. XLIH, r. 1, 8. 151—Plating 

returned on groundof pecuniary jurisdiction — 

Whether under O. VII, r. 10 or 8. 151—Order, if 

appealabdle. 

Order VII, r. 10, Onvil Procedure Code, is not 
restricted only to those cases it which the Oourt for 
want of territorial jurisdiction returns the plant. 
A plaintreturned on fhe gtound of pecuniary juris- | 
diction is also to be eghsidered as returned under 
this provision and hot, undef. s, 151, Sach an order , 





previous pleadings. Maanga Dass v. 





Yoi. 175] 
Oivi! Procedure Code—contd. 


returning the plaint for want of pecuniary jurisdic- 
tion and for presentation to proper Oourt is ap- 
pealable. Katomuar DawANndag v, GOoPALDAB DaAYRLDAS 

E Sing 684 
O, VII; r. 11,8. 149—Whether it is incum- 
bent upon Odurt to allow plaintiff opportunity to 
make good deficiency under O. VII, r. 11—Whether 
Court condones mala fide mistake or does not 
condone bona fide one—8, 149 does not come tn tta 


way. 

(Per Din Mohammad and Coldsteam, JJ., in Order 
of Reference), Under r., 14 of O. VII, Oivil Procedure 
: Code, ib isnot incumbent upon a Court of Justice to 
allow the plaintiff an NG LA aaa to make good the 
deficiency. Rule 11 of O. VO, provides the penalty for 
not complying with the order of.the Court. It is 
not an enabling provision and has nothing tò do 
` with the power of the Court to have the deficiency 
made ap. It is, on the other hand, a disabling pro- 





vision, enjoining the Court to reject a plaint if. 


eae! is not made good as ordered by the 
Court. The authority to issue the order, lies in 
B. 149, Oivil Procedure Code, and the penalty for 


default in r. 11 of O., VIL Whether the conduct of 
the plaintiff is bona fide or mala fide, it does not 
matter. Whether the Oourt condones a mala fide 
mistake and granta time or it does not condone a 
bona fide one and does not giant time, the wording 
of 8 149, Oivil Procedure Code, does not stand in 
its way. The Court of Appeal may supervise the 
discretion but it cannot be denied thatthe discretion 
is there. Jagat RAM v. KAARAITI Ram Lak 699 F'B 
——_— O, VIII, r. 6. Bra Set-off 427 
O. IX, r. 9. Sse Oivil Procedure Code, 1908, 
O. XLVII, r. 3 i 42 
O. XI, rr.15, 18 (2)—Plaintif filing last 
of documents on which he relied as evidence— 
Such documents, if come under pleadings—Object 
of O. XI, r. 15—Defendant, if has” right to 
inspect documents not rélied on in pleadings but 
relied on as evidence—-Where inspection of such 
documents is necessary,’ procedure under Os XI, 
r. 18 (2) must be followed — Buch procedure not 
followed—Court can rightly refuse to grant time 
or filing statement. 
ince the list referred to in O. VII, r. 14 (2) of 
‘Givil Procedure Oode 1s confined to documents which 
are relevant only as evidence and not as part of 
the party's case, it is clear they are excluded from 
the scope of pleadings. 
The object of O. XI, r, 15, is to enable eto other 
side to see the whole of such a document unless 
the privilege specified ‘in that rule is claimed. It 
is elementary that a document must be read as a 
whole and so in the ordinary way and im the 
absence of special privilege a person *who relies on 
a document would be bound either to annex it to 
his statement or to set out its contenta in full, 
Order VI, r. 9, introduces a modification only asa 
time-saving device. Jt is, still open to the other 
side to see the grhole document if he wants to do 
so. All he has to do im such a case is‘to serve & 
notice on his opponent under O. X1, r. 1% aad lt 





~ 





is not necessary for him to obtain either the permis- 
gion or the assistance of the Court. In sucha ‘case 
af courte the written statement need not be filed, 
until the whole document has been seen. But dood- 
ments which are not relied‘on in the pleadings 
ars in a different catego1y. Since they do not form 
any part‘ofthe pleading, the other side has not to 
plead to them any more*titn”he has to ‘plead to 
any of the: other evidénce Which is to be produced 
um support of his opponefit’s case, It is, therefore, 


os 
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entirely unnecessary as a general rule to see these 
documents before he files his own statement. But 
where under certain circumstances it is necessary 
to see these documents before filing a statement, the 

rocedure under O. XI, r. 18 (2), Civil Procedure 
bodo must be observed. 

Where no application under O. XI, r. 18 (3) is 
filed ın the Court, the Oourt is right in refusing 
to grant fuither time for filing of the written state- 
ment Nacrur Grass Works Oo, LTD. v. BREN ONAMA 
GQ iass Works, Co., LTD. Nag. 40 
- O. XVI, r. 18—-Observations made by Judge 

in local tnspection--Whether canbe gubstituted as 

evidence of witness, m 

The observations by a Judge in the course of his 
local investigation cannot be substituted for the evı- 
dence of witnesses examined on the subject. It 16 
obvious that inthe case of a Judge's observations 
the parties never get a chance of either oross-examin- 
ing him onthe various points raised or settinggight 
his views if they are found to be erroneous 
HABI Prasan Sanu v. Ropna Kwara Pat. 698 
-—— 0, XX, r. 6 (2). SEB Limitation Act, 1908, 

Sch. I, Arte 182 45 
O.XXI, r. 2--Promise to do something in 

future 18 legal constderation— Decree-holder accept- 

tng such promise by juagment-debtor—Such promise 
and its acceptanse 18 legal adjustment of aecree— 

Decree-holder agreeing to accept transfer of pro- 

pertye by yudgment-debtor in satisfaction of decree 

—Agreement between parties ts not concluded until 

‘property is transferred and there ts no adjustment 
whach can be recorded, 

There 18 no reason why adecree should not be ex- 
tinguished by a new contract that the judgment- 
debtor will do something ın future, 1f the decree- 
holder is willing tv take such a contract instead of 
the decree which he has inhis hand. A promaise to 
do something in future is legal consideration, and if 
the decree-holder chooses to accept such a promise 
by the jndgment-debtor, there is nothing ın law to 
prevent him from doing so, and sucha promise by 
the judgment-debtor and accepting thereof by the 
decree-holder is a legal adjustment of the decres. 








-lt for example A holds a decree against B and B 


ofters to transfer certain property to A, and A accepts 
that promise to transfer in whole or part satisfaction 


‘of his decree, that is a binding contract which con- 
-stitutes an adjustment of the decree in whole or in 


part, and can be pleaded by B in bar of execution, 
But if A,as is usually the case, agrees to accept the 
trangfer of the property in whole or part satisfaction 
of his -deores, at that stage thereis no concluded 
agreement between the parties, but A has really 
mades cvuuntér-ofier which can be accepted by 8 
only by performance, + ¢., by the actual transfer of 
the property. In this latter case there 18 no adjust- 
ment until the property has been actually transferred. 
A.N.A R, ARUNdOnHALLAM Ounteyan v. V. M. R. P. 
Firem ” o - kang. 498 F B. 
————- QO. XXI, r. 16, O. XXII, rr. 3, 4—Hiındu 
dying pending appeai—His son substituted as 
manager representing family — Decree pasged— 
Son taking out executton—Decree partly satisfied 
—Son dwappeartng, but pertod of seven years not 
elapsing asto raise presumption of Aw death— 
His'son succeeding as manager and applying 
under-O. XXi, r. 40 for execution of uecrese— 
Appircation hetd according to law and Jared 
itemstatton—‘'ransfer'of decree by operaiton of 
law-Notwce to juagment-debtor, af  eosentrul— 
'Certarn person entered by order of Oourg Jor pur- 
poses of representing estate of deCeased—Orderesf 
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decides capacity tn which that person is entered. 

Where a Hindu who iga party to an appeal dies 
and his son is substituted and a compromise decree 
is passed in favour of the son, representing the 
family asa manager, and he then realises half the 
decretal amount in executiou ee sy peeauenuy ar 
a and his eldest son, in his capacity as 
Rane files an application under O. XXI, r. 16, 
Civil” Procedure Godo, to substitute his name 
as manager, though his father could not be pre- 
sumed to have “iad, the necessary period of 
seven years not having elapsed since his dis- 
appearance, he spplication should be allowed. 
It is a casseof a transfer by operation of law from 
one manager of joint Hindu family to another mans- 
ger succeeding him. The applicant being entitled 
to apply for execution the application by him is 
NANA to law and is effective for purposes of 
geving limitation 
: Oter -Under O. XXT, r. 18, O:vil Procedure 
Oode, in the case of a decree transferred by opera- 
tion of law it is not necessary that. notice to the 
judgment-debtor should issue Such notice would 
only issue in the casa of adecree which 4s transferred 
by assignment in writing. 


An order of a Court entering a ceitain person for . 


the purpose of repressntiug tho estate of a deceased 
cat fo not an sider which decides such a matter 
asto the capacity in which the particular person 1s 
entered. The person is entered merely to represent 
the estateand it may well be that other person 
may be afterwards make claims and show that the 
name was entered in @ representative capacity. 
Nariin Sarupv Daya SHANKBR č All 590 
O. XXI, r 19, applicabiltty— Whether covers 
a case in which creduors of one of the parties are 
concerned : 
Order XXT, r. 19, Civil Procedure Oode, deals with 
acase in which only two parties are entitled to re- 
cover sums of money from each other. It does not 
cover a case in which the creditors of one of the 
arties are also concerned. Baper Das v. BIRENDRA 


RAM SINGH O0udh 169 
cn O. XX!, r. 29! Sgn Sece-off 427 
wa O. XXI, rr. 46, 58—Debt owed by gar- 





ni-debtor—hatstence of such debt, 


nishee to ju 1 
allenged in execution proceedings— 


sf can be 


- 'Garnishee, whether can prove debt owed to him 


by judgment-debtor, for claiming set off —Eze- 

cuting Court tf can go into such matters. 

C owed B, the judgment-debtor, some money secured 
on two Mortgage bonds executed by C in favour of 
B. A, the decree-holder, sought to attach the debt 
to Bowing on these mortgage bonds, O, the peti- 
tioner, objécted to the attachment on the ground that 
B owned him a gum or sums of money which extin- 

uwhed O's debt to B, and he further stated that 

is set-off had in other osses been recognized by 
the Court. He claimed, therefore, thet he was entitled 
in these execution proceedingsdo have the question 
of that set-off considered. The Court relused to 
considerthis queation: 

Held, that the existence of the debt due by the 
garnishee to the judgment-debtor could not, in 
execution proceedings, be challenged, Whilst admit- 
ting the debt, however, the garnishee was entitled 
to give evidence to prove that there was a debt 
owi to him by the jadgment-debtor either 
diminishing or extinguishing the debt in question. 
In execution proceedings such matters could be gone 
into, ADDBPALLI SaTYANARAYANAMUBTLY V VADLAMAN- 
NATI VENKATESW. o Mad. 513 
y- O, XXI, r. 52, 8. 64—Applicadility of— 
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O. XXI, r, 52—Dividend im Oficial Aasignee's 
hand to which judgment-debters are entitled not 
dealared before certain, date—Creditors of such 
judument-debtors ar@not entitled to anything prior 
to that date—Official Assignee paying out money 
deposited in Court ın disregard to prohtWitary order 
from Madura Court—High Court of Rangoon, tf 
can interfere in insolvency or on Original Side— 
Proper course for creditor of persons, to whom 
money was so paid. 


Order XXI, r &2, Civil Procedure Oode, deals with 
the position where property is ın the castody of the 
Court and says how it shall Us attached 

Where no dividend in the hands of the Official 
Assignee to which the judgment-debtor is entitled ia 
declared untila particular dateand there is nothing 
in the Official Assignes's hands to which the judg- 
ment-debtor is entitled prior to that date, the oreditorg 
of the Judgment-debtors, are entitled to nothing. 

Where the Official Assignee in an insolvenoy pro- 
ceedings pays money deposited in Oourt, to judg- 
ment-lebtors whomre entitled to it in entire dig- 
regard of the prohibitory order from a Qourt in 
Madura and there is no application for execution 
prosce ding in Rangoon, the High Court at Rangoon 

as no jurisdiction either in insolvency or in pro- 
ceedings originating on the Original Side, to inter- 
fere with the payment of the money, and what has 
been done cannot be undone The proper course for 
the creditors of such judgment-debtor would be to 
get transferred‘ their deoree ' under s. 39, Oivil 
Procedure Code, and to get the High QOourt in 
Rangoon to issue a prohibitory order V.A L. V 


i 
t 


. KAMASWMAY CHETIYAR v §. P. DAYABHOY & Sons | 


Rang. 869 

O. KAI, r. 53, (1) (4) (6)—D getting decreas 
against H—~J getting decree against D, for larger 
sum and sn execution attaching decree obtained by 

D against H—Subsequently D selling his decree to 

S—Haxecutton by 8—Objection by J under s. 47 

allowed—8 appealing and contending that absence 

of notice on D prior to kis sale rendered attachment 

ineffective—Sub-cls, (8) and (4) held did not help 8, 

One D obtained a decree against H, J obtained a 
dearee against D. J took out execution proceedings 
and attached the decree obtained by D. The decres 
obtained by J against D was for a sum of mey 
larger than that obtained by D against H. D then 
sold his deoree to S, who started execution proceed- 
ings In the course of those proceedings, objections 
were filed under s3. 47, by Jon the basis of hts 
attachment, The Munsif allowed the objections and 
8 went in appeal. kelying on sub-cls. (6) and (4) of 
r, 53of O XXI, Ovu Procedure Code, it was con- 
tended on bekal! ofS that J's attachment had become 
ineftective because no notice was served on D pre- 
vious to the sale by D of his decree to S, 

Heldmhat sab-cl, (6) of r. 53, O XXL afforded no 
help toS atall. lts pur 1s to protect payments 
made by the judgment-deptor of ip babe degree 
to his creditor before he receives nd¥ice of the attach 
ment. While it was necessary under this sub-clause 
for J to give notice to M, it was not necessary for 
him to give notice to D. Nor was sub-cl. (4) of 
any avaultoS. This provision is made for service 
of a notice on the judgment-debtor in cases where 
the decree is to be sold. But thecasecame within 
sub-cl. and J was entitled by the attachment to 
execute D's decreas himself, There would, therefore, 
be no object in servimg,a, notice on the judgment- 
debtor D and the mere fact that D sold his decree to 
8 after the attachment would ` not prevent J from, 
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execnting the decrea himself. SARAT Onanppra Das v. 


y 


JNANBNDRA Natu OHAERAVARTY | Ca 


. order upon conspicuous part 


Where a bailiff makes an endorsement upon the 
back of the warrant of attachment that all the for- 
malities under O. XXI, r. 54, Civil Procedure Code, 
have been observed bft there is no specific mention 
of the affixing of the copy of tha order upon a 
conspicuous part of the court-house, in the absence 
of evidance to show the contrary it must be presumed 
that all the ne iy formalities were duly observed, 
LAOSEMAN SINGH v, Prem DASUANDHI RAM-BABU RAM 

° Lah. 400 
O. XXI, r. 57—“Consigned to record room”, 
whether amounts to dismissal—Agreement during 
execution proceedings hat attachment to continue 
till full satisfaction of decree—Hazecution consign- 
edto record room—Attachmeat, if comes to an end 
—Subsequent application for attachment and sale— 
Property found already sold by sudgment-debtor — 
Decree-holder not proceeding further~—Application 
consigned to record room with note that execution 
was incomplete-—Attachment, held came to end. 

- When an execution isordered “to be consigned to 

record room", it amounts to "dismissal" of the ap- 

plication. 
A decree-holder in execution of his dearee attached 
certain propersy; subsequently the parties entered 
a compromises whereby time was given ‘to the 
judgment-debtor but the attachment was to continus 
till the full satisfaction of the decres. The execu- 
tion application was then consigned tothe record 
room, Subsequently another application for attach- 
ment and sale of the’ same property wis made. It 
was found thatthe property was already sold by the 

Judgment-debtor. On failure of the deoree-hoMer 

to take any further steps, the application was “con- 
, Gigned to therecord room". There was anotethat 

the execution was incomplete. The decree-holder 
sgain put in an apploation for sale of the property 
on the ground that the attachment still subsisted 

under the compromise : > y a 

Held, that the dismissal of the first application 
was dus toa lawfal agreement between the parties 
and not to any “defanit” onthe part of the *dearee- 

holder and consequently -the` ptovisions of O, XXI, 

r. 57, Civil Procedure Uode, could not apply to the 

consignment of the application to the record room, 

which was equivalent to its “dismissal”. Although 
the parties had agreed that the attachment should. 





subsist till the decree was fully satisfied. Yet the- 


agreement could not override the mandatory provi-' 
sions of O. XXI, r. 57, Civil Procedure Code. When 


the «lecree-holder chose to proceed against the pro-' 


perty in his application and subsequently failed to 
proceed further (as he ought to have done ip asser- 
tion of his rights under the agreement) and allowed 
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~~ QO. XXI, rr. 58, 63—Attachment of property 
by decree-holder—Objection under O. XXI, r. 58 

` dismissed with costs — Suit by objector under 
0. XXII, r. 63—Decree in his :favour—Decree 
ordering each | party to bear its own costs — Such 
decree, if supersedes order astocosts made in ob- 
jection proceedings—Decree-holder, if can recover 
costs objector. 

A suit under O. XXI, r. 63, Oivil Procedure Oode, 
is substantially one to set aside a su decision 
or order ofany Oivil Gourt. If that order has been 
expressly set aside by the decrees which has been 
passed in the suit, it cannot be enforced in execution 
Bo far as the costs awarded insuch cfder are con- 
cerned. The ordermustbe deemedto bave been set 
aside wholly and not in part 

Where, therefore, a decree-holder attaches certain 
property considering it as belonging to the Judgment- 
debtor-and an objection to attachment made under 
O. XXI, r. 58, Civil Procedure Code, is dismissed@rith 
costs, 4. e , the objector is ordered to pay the costs of 
the dearee-holder and the objector files a anit under 
O. XXI, r. 63} in which a decree is passed in his 
favour declaring the property not liable to attach- 
ment and sale, and ordering, as to costa, that each 
party should bear its respective costs, such dearee 
relating to costa supersedes the order made as to costs 
in objection proceedings and the decree-holder is 
not entitled to recover the costs awarded to him in 





objectiow proceedings from the objector. OXINTAMAN 
RaMSIPANT GHARPURE v., GovIND VITHAL 
` a Nag. 753 


——— O. XXI, r. 63—-Judgment-creditor defeated 
“at instance of intervenor in execution proceed- 
ings of his decrsee—Whether he must necessartly 
ative suit under 3. 53, Transfer of 

‘Property Act (IV of 1882). i 
“A judgment-creditor who has bean defeated at the 
instance of an intervenor in proceedings taken in 
execution of his decree need not necassarily file a repre- 
sentative suit under s. 53, Transfer of Property Ast, 
on behalf ofthe general body of creditors. Para- 
aph 4 of sub-s, (1) of s. 53, Transfer of Property 
oe only says that ifa creditor, which term would 
include a deares-holder, whether he has or has not 
applied for execution of his decree, wants to avoid a 
on the-ground that it has been made with 
intent to defeat or'delay the creditors of the trang- 
feror, then he ‘must sus on behalf of,‘ or for the bene- 
ht allthe creditors. A creditor is not bound to 
set aside a transfer on the ground that it was made 
with mtent to defeat or delay the creditors of the 
transferom When the suit is to set aside a transfer 
made with that intent, then, of course, the suit would 
fall under. para. 4. But, when the sult is not to set 
aside the transfer on the ground thatit was made 
with intent to defeat or delay the creditors, but to 
establish a creditor's priority, it is difficult to see 
why the suit shoufd be a represefftative euis Under 
s. 53;the intention mist be to defeat or delay the 
crelitors generally. The section says “ creditors”, 
not “ creditor.”: If'the intention is to prefer one 
creditor to another, the casa will not come udaer 


the application to be dismissed, the attachment’ this section. The section does not refer to the ques- 


came to an end as a result-of the provisions of 
O., XXI, r. 57, ivil Procedure Vode. The decree- 


holder might have done so under a wrong impression ` 


85 to his rights, but that tact could not help him in 
view of the mandatory character of those provisions. 
Firu Dugas Das-Buaawan Das v, PEOPLES BANE ` OF 


NORTHƏRN INDIA 2 Lah. 801 
——— O. XXI, r. 58. Gane Civil Procedure Oude, 
1808, O. XXI, r. 46 513 


- — f - 
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tion of priority or preference among thejereditors of 
the transferor or the debtor. BARIMAL KasturoHanp 
MARWADI v. HIRALAL HANSRAJ MARWADI Bom. 843 
O. XXI, rr. 66, 94— Property sold in gre- 
cution’ of mortgage-decree—Certain sites, known 
as Jari Manasa having specific survey numbers 
and included ‘tn mortgage not mentioned tn sale 
proclamation——Sites, however, singludedetn asale 
certijicate—Plaintt}{ purchasing property tn Pe. 
- a rr 2 > ce, Poel ae, ii ca í 
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tion sale and bringing suits to eject ténants from 

such sttes—Plots held were notsold and sust did 

not ite. | 

Certain property was sold in execution cf a mort- 
gage-decree and was purchased by the plaintiff who 
Waa assignee of the decree at an auction sale, who 
then brought a suit to eject tenants thereon., The 
suit sites comprised distinct survey numbers, bat 
the mortgage did not specifically mentioned, the 
‘survey numbers and the description of the Sites 
was as Jari Manais. The mortgagee had obtained a 
decree for sgle of the entire mortgaged property 
including the suit sites. Inthe execution petition 
filed after the final decree for sale of the properties, 
the plaintiff had asked, for the sale of the suit sites, 
but inthe sale proclamation, these sites were not 
mentioned. The property was divided into lots 
and each lot’ was described byspecific survey num- 
berg and in none of the descriptions of the several 
lots were these Jari Manais included either by their 
description ‘as such or by specifo reference to their 
survey numbers. The Court sale certifisate, however, 
inaluded these plots: . i 

Held, that the suit for ejectment did not lie ag 
the sites not having been included in the sale pro- 
Glamation were not put up for sale and although 
they were included in the Uourt sale certificate, it 
could not ponfer any title on the plaintiff as the 
sale certificate wasonlya formal document ¢onfirm- 
ing what was purchased in the Court auction and 
the plaintift can only base his title tothe suit pro- 
perty by virtue of his purchase at the Court 
auction, M. O. T.M. OHIDAMBARAM UHBTILAR.0, KRAN- 
GABWAMI THVAR | ` Mad, 208 
——— 0. XXI, r. 89—Whether confers right to 

make deposit on person purchasing property so far 

back from date of sale that his interest was not 
affected. 

Obviter,— Though 
Code, speaks ‘of, “any person, either owning such 
property or holding an interest therein by virtue of 
& title acquired by such sale,” it does not confer the 
right to make a deposit on a person who had pur- 
chased the property so far back from the date of 
the sale and the execution proceedings that his in- 
terest was not afiected by the sale, RAMANAND LAL 7v. 
BARHAMDUTT Miser -~ Pat, 566 

.O. XXI, rr. 89,91-A, s. 115 (Bombay 

Amendment)— Zransfer oJ decree to Collector for 

execution— Limitation for application under F. d9 

expiring when Oivi Court ıs closed but Oallegtor's 

Court ts open— Apptication tu Civil Coyrt, when 

H opens — Court ignoring plain provisions of i. 4, 

Limitation Act (LX of 108) thus depriving ap- 

plant of right — Interference tn revision, 

Order KAI, r. “91-A, Vivil Procedure Code, is 
plainly conditional. lt provides for what 1s to be 
the efiect 1f'an appliqation is made eto the. Collecter 
Butif no application 18 made to the Collector, the 
- Rule never comes into operation at all. There is 
nothing whatever to compel the applicant Lo make 
his gppliwation to the Collector, rather than tothe 
Oivil Court. | ; 

Adeciee was transferied ito the Collectorfor exe- 
cution. Limitation for an application under 
O. XXI, 1.59; to set aside a sale expired on a day 
when the Oivil Court was closed. ‘he application 
was, theretore, made to the Civil Court when 1 


opened . E TEE $ 
an ue meee P o tıme, even though 
6 Coliestor’s Oourt might have been open on the au 
whoa the lfmitatiðn had expired, 0 0O 7 
a Oourt dismisses a suit on the ground of 
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limitation, it does not refuse to exercise jurisdiction. 
On the contrary it t cognizance of the suit, and 
exercises Jurisdiction holding that on a point of 
law the suit fails. But where the Judge ignores 
altogether the plain words of s.4, Limitation Act, 
and deprives the applicant of the statutory privilege 
which that section gives him of presenting his ap- 
plication to the Court on the day when it re-opeus 
the Judge having disregarded the plain words of 
the statute, exercises his jurisdiction illegally and 
with material irregularity, and on that ground,the 


High Court can interfere, » VEHRAPPA  UHANNAPPA 
GONDI p. IBATAPPA MALAGI . Bom. 221 
0O. XXI, r. 90. Sen Company 22 


O: XXI, r. 90—Connection between inade- 
quacy of prce and materiai irregularity, if 
necessary to be proved by direct evidence—infe- 
rence jram „facts that inadequacy in price was | 
dus to irregularity—~Sale, tf can be set aside. 
Order XX1, r. 90, Oivil Procedure Code, being 
amended if 18 no longer necessary to prove a casual 
connection between the inadequacy ot price and the 
material irregularity by means of direct evidence ; 
a Bale can beset aside ifthe Oouit were satisfied ` 
upon the facts proved inthe casethat there were 
sircumstances fiom which a Teasonable inference 
might be drawn that the madequacy in price was 
the regult of the material irregularity, although mere 
inadequacy of price, without either direct evidence or 
proot of such circumstances as mentioned above 
would not be sufficient to set aside the Bale. 
S A. ANNAMALAI UHuBTTIAR V. OnELLAMMAI AOHI 
i f Mad. 493 
—— U. XXI, r. 90—Ezxecution — Sale — Warver 

—Judgment-dsbtor mentioning tn petition that he 

would rarse no objectton to fresh sale proclamation 

—Whether amounts to waver. 7 

Where ina petition to the Oourt the judgment- 
debtors state.that they would not objectro the right 
ot the‘deciee-holdera to sell the properties to be 
meotioned in the fresh proclamations nor would they 
get the sale set aside on any of the grounds men- 
tioned in O. XXI, 7, 90, Civil Procedure Oode, nor 
on any other ground whatsoever, it amounts ‘to 
wawer” on' the part of the judgment-debtors of their 
rights to raise objections, BATAKBISEINA PRASAD 
SUKUL y, APURBO KEISHNA MITRA Pat. 194 
O. XXI, r. 9O, (Pat)—Application by judg- 
ment-debtor io have ihe sale of hss property set 
asides Court, sf can accept security, oiher than 
cash—Didy of Court, to specify amount of securtty 


b. 

kule 90, O. XX1, (Pat) ofthe Civil Procedwe Oode, 
bpeciticully allows the Court to accept security other 
than cash, as the Circumstances justify. Where the 
judgment-debtor who apples to have the sale of his 
property set aside 18 unsble, due to poor circum- 
stances, lo turosh cash security, the Gourt may ask 

tor s@vurity in terms vt mnmovable property. ù 
While asking the judgment-d@ptor to deposit 
necessaly Becullty, the court should maké it clear as 
to What umount 18 to be deposited. BaLMAKUND Mar- 
‘Wakly, Fika PIT. Thal QANESHDAB fat. 486 
O. XXI, rr. 90, 22—Appitcaizven under r. 9U 
—No objesion as ro want oz noice under r. 22— 
Objection taken for first tame tn urgument wm Ap- 
peilate Couri—Appltcant having notice under r, 06 
—bdaie heid not wwalraated by reason of absence of 
notice under r. 22. | i an 
ln the objection *petitton under O. XXI, r. 90, 
ivil Procedure Oude” no mention was made 
whatever of the @bsence®of notice under O. XX1, 
r, 2%, nor was aby mention made in the notice 

Hi 1 
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of appeal to the lower Appellate Court. The 
applicant jadgment-debtor d notice of the 
execution p ings by reason of the notice uader 
O. XXI, r. 66 The objection @vas taken for the firat 
honk in the course of the argument in the Appellate 

ourt : 4 i 

Held, that the absence of notice in this particular 
case was not fataland did not invalidate the sale. 
Sonpae Ram v HABANGI Raw i 





Pat. 919 
O XXI, r. 91-A. Bar Civil Procedure Gode, 
1908, O. XXU r. 89 ` 221 


———— O. XXI, rr. 91, 92, 93—Judgmant-debtor 
having no saleable interest in property—Auction- 
purchaser suing decrewholder for refund of pur- 

_ chase monty~—~Matntarnability of —His remedy. 
There is no guarantee of title in a Court sale. 

Where it is found that the judgment-debtor has no 

saleable interest in the property sold, the auction- 

purchaser has only one remedy and that is by way of 
an application under O XXI, r. 91, O. P. O. and after 
getting the sale set aside upon such application, he 
may then apply under r. 93 for gn order for re- 
payment of his pu money t on his failure 
to apply under O, XXI, r 91, after the confirmation 
of the sale under O. XXI, r. 92 (3), no suit for the 
repayment of his purchase money is maintainable. 

PALIRAM v. LAHERIA Sarat BNTRAL Oo-opnpartvn 

Bank, Lp. i 1. Pat. 347 

eee O. XXI, r. 92—Waiver—Objection not taken 
before sale— Presumption of waiver, if arises, 

An objection to the sale when not taken before 
the sale, must be presumed to have been waived. 
According to O. XXI, r. 92, when no objection is 
taken to a sale as referred to therein, the sale 
must be confirmed and becomes absolute on’ such 
confirmation, Bupu BINGAH v. DITU Lah. 319 


O. XXI, rr 92, 93. Bur Civil Procedure 
i Code, 1908, O. XXI, r. 91 











347 
O. XXI, r. 94, Bms Civil Procedure Oode, 
1908, O. XXT, r, 66 208 


: O. XXI, r. 100— Cour entertaining applica- 
-tion under O. XXI, r 100, when dispossession paad 
` taken place after termination of execution pro- 
ceedings — Decision of Court held right—Even i7 
erroneous, should not be interfered with by Hig 
Oourt when other comprehensive remedy ig 
The question to be decided under 0, 
r. 100, Civil Procedure Oode, is whether dis. 
possession was by a decree-holder or auction- 
purchaser as such, and not whether the disposgas- 
Sion actually took pee after disposal of any 
execution case started at the inafance of the decree- 
holder or auction-purchager. 
ere ina case the Court entertained the 
application under O, XXI, r. 100, Civil Procedure 
e, when dispossession had taken plece after the 
proceedings in execution in which the decree- 
holder obtained” delivery of possession had 
terminated: | sg 
Held, that the Court rightly entertained the 
application; ang that the High Court should not 
interfere even Gf ’1t were held that the decision 
was erroneous, seeing that there was wa more 
comprehensive remedy open to the petitioner to 
establish his title to the property in question as 
against the person in whose favour an oder had 
been made in a proceeding of a summary nature 
-arising out of execution of a decree. RAJENDRA 
KISHORE LAL OEAUDAURY v, ASIRULLA Cal. 127 
a O. XXI, r. 100— Proceeding under O. AXI, 
r. 100—Nature of—Decisian, ¢/ final. , 
| A decigion of the Court ir a summary proceeding 
gader O. XXI, r, 100, Oieil*Procedure Code, isnot 
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strictly speaking a decision as to titleand is also 
not naen final. PALIRAM y. LAHERIA BARAI 
ORNTRAL O0-OPERATIYE BANK, LTD. Pat. 347 

—O KAI, r. 139 (2), Satire rt a 

ment)—Judgment-debtors application for garnis 

ee allowed — Liabtlity sil hinge at held to 
exist —~ Appeal by garnishee—Court-fee payable— 

Court-fee. : 

Orden {ŠI r 139 (2), Civil Procedure Gode, is in- 
tended to cover the case where the decision is that 
the application fora garnishee order should be dis- 
missed, and sub-r. (1) is intended to cover the case 
where the application is allowed, 

An application for a garnishee ordefby a judg- 
ment-debtor was allowed and the liability of the 
garnishee was held to exist. The garnishee brought 
an appeal against the order. The question arose as 
to the requisite court-fes payable in appeal : 

‘Held, that the order had a force of a decree by 
reason of, not s. 3, but of special provisioge of 
O. XXI, r. 139 (1) and that one of other conditions of 
an appeal from decree for money be payment of 
.ad valorem court-fees, ad valorem court-fee was pay- 
able on the memorandum of the appeal. Ras OHANDRA 








Ali. 310 
ee XI, rr. 3, 4. Bes Qivil Procedure 
” Code, 1908, O. XXI, r, 18 590 


—Q. XXII, r. 4, O, XLI, r. 20—Joint decree in 
-favour of all defendants, their interests being 
separage-One dying during sutt—Legal represen- 

= tatives made parties — Appeal — Legal represen- 
tatives not made parties — Appeal, if abates as 
whole—Their inclusion after limitation under 
` O. XLI, r. 20, tf can be allowed—Some of the 
appellants mtnors—Benejit of s. 5, Limitation 
Act (IX of 1908), if can be availed of, 

ct (IX of 1908), if can be as 

If 9 decree is made jointly in favour of all the 
defendants, and their interests inter se are neither 
separate nor separable, it may lead to two conflict- 
ing decrees if an appeal is allowed in the absence 
of someiof the defendants in whose favour the 
original decree stands, In cases like these, there- 
fore, the non-inclusion of some of the defendants 
as respondents must naturally result in the failure 
of the whole appeal. But where this is not the 
case, and there is no danger of coming into conflict 
with any other recognized principle of law, there is 
no bar against an appeal proceeding in the absence 
of some ‘ofthe defendants, who are not impleaded 

ents. , 

a eee song ofthe deceased instituted a suit 

against the reversioners os 8 oo that ae 
i belonged to them and was in eir 

ek One of a defendanis died during the 
course of the suit and his legal representatives were 
brought on the record, The suit was dismissed and 
the plaintiffs went in appeal The legal represen- 
tatives of the deceased defendant were not implead- 
ed as respondents bat the nameyf the deceased wus 
mentioned. The appellants sought to make them 
respondents but beyond the period of limitation for 
gainst them : 
a rat they could not be joined as respondents 
under O, XLI, r. 20, Uivil Procedure Code, bedhuge 
such pergons could not be deemed to be persons in- 
terested in the result of the appeal fied against 
other defendants. Even if some of the appellants be 
minors a 5, Limitation Act, had no application to 
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declaratory inform, was possessory in effect. It was 
as if each one of the defendants ran the risk of 
being disturbed qua his own shareof the property 
and relief was claimed against him to that limited 
extent only. The appellants could have even com- 
promised the suit with some of the defendants if 
they’ so desired and proceeded against the rest in 
spite of the compromise. In these circumstances it 
could not be urged that by merely omitting the 
names of the deceased's representatives from the list 
of respondents the appellants lost the whole appeal 
Hayat p. MUTALLI Lah. 819 
O. XXII, r. 1—Plaintif permitted to with- 
` draw suite with liberty to bring fresh one on 
condition of paying defendant's costs in one 
month— Costs not deposited within time — Fresh 
suit — Plaintiff applying for permission to 
deposit costs before hearing—Defendant neither 
objecting to prayer nor to maintainability of suit 
-Prayer ‘granted and costa deposited—Suit heard 
and d — Defendant withdrawing costs~ 
apri by defendanit—Suit held mainttinable. 
plaintif was permitted to withdraw the sait 
with liberty to bring afresh one unlées barred as 
prayed for Defendant was to get costs which 
were to be paid within one month as a condition prece- 
dent to a fresh suit. Plaintiffs did not pay the 
costs of the Uefendants within the time specified in 
the order. Neither did they pay the costs Balara they 
instituted the fresh suit onthe same cause ef action, 
The defendant did not object tothe maintainability 
„Of the suit on the ground that his costs were not 
paid as directed by the Oourt. Before the commence- 
ment of the hearing of the suit, the plaintiff applied 
to the Court for permission to deposit the costs. 
This prayer was not opposed and was allowed. The 
costs were then deposited by the plaintiffs, The 
suit was then heard and decreed. Defendant 
is ren withdrew the costae deposited from 
* Qourt: 
Held, that the suit was maintainable. 





ABDUL 
KHALEGUH y. Sust. HANDRA OHAUDHURI Cal. 188 
mO, XXI, r. 1 (2) (D) —‘Uther suficient 


grounds'—Meaning of, 

“Other sufficient grounds’ in cl. (3) (b) ofr. 1, 
of O. XXIII, Oivil Procedure Code, must be ejusdem 
generis with the ground mentioned incl. (2) (a). 

Where in a case there was neither any formal 
defect inthe plaint nor any sufficient cause shown 
and the suit wasellowed to be withdrawn with liber- 
ty to bring a fresh one, when it had reached its 

Stage ; 2 

Held, that it was not the time for allowing the 
suit to be withdrawn with liberty to bring a fresh 
one. ay one Lah. 56 
: —0. —~ Deposit by judgment-debtor on 

condition of decree-holder's furnishing security— 
' Interest, if ceases to run from date of deposit, 

Where a conditiomal deposit has been made by the 
judgment-debtor and the decyee-holder is under the 
necessity, if he desires to withdraw the amount, of 
furnishing security, interest upon the amount 
deppsited does not cease to run from the date of 
deposit. AMIN OnAND v, Frew Onunt Lan Torsi Raw 

Lah 814 
-——— 0. XXX, r.1—Applicability to Hindu joint 

Jamily bustness—Platnt describing plaintiff ae 

“firm through B—Case held not one in which 

nt Hindu family sued in firm's name— 

Bxecttion—Two decrees under jurisdiction of one 

Court—Haecutton ın respect of one— Compromise 
—Both decrees consolidated—Compromise in one 
: @petition—dJurisdiction of Court to consolidate, 
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Order XXX, Oivil Procedure Oode, has no ap- 
plication to the business of a joint Hindu family. 
Whefe the plaintifs ages described in the plaint as 
“ fira? K through B”,"it amounts to nothing more 
than B bringing the action on behalf of K. It can- 
not be held to be acase where a joint Hindu family 
sues inthe name of the firm. 

There were two decrees underthe jurisdiction of 
a Court but execution in respect of only one was 
taken out. Subsequently the parties entered into a 
compromise andthe two decrees were consolidated. 
The agreement provided for payment by instalments 
and in case of failure execution was to be taken out 
in respect of both the decrées. It was contended 
that the Judge could not consolidate both the deo- 


Trees : 

Held, thatthe fact that the compromise was stated 
in one petition to be with regard to two decrees did 
not affect the jarisdiction of the Gourt, which had 
juriadiction over both the decrees and their execu- 
tion, Larsan Saov. Fres Kant RAM-BHAGWAN Das 

° Pat, 655 

O. XXXII, r. 7 (1-A), (Madras amend- 
ment)—Guardian of minor under Hindu Law, if 
can transfer decree obtained in favour of minor 

— Leave of Court, if necessary 

The words in sub-r (1-A) added by Madras re 
Court to r. 7 of O. XXXII, Civil Procedure Code, “ for 
taking any other action on behalf of a minor or other 
person under disability" do not take away the right 
of a guardian under Hindu Law to transfera dec- 
ree in favour of the minor, as the transfer does not 
constitute a proceeding in the suit A decree is 
property and there is no reason whythe guardian 
of a Hindu minor should notexercise the same 
powers with respect to it ashe isallowed to do with 
regard to other assests of the minor The transfer of 
such a decree by the mother guardian of the minors 
ig something entirely outside the suit, and she has 
full power to effect the transfer without the leave of 
the Court. KATNENI VANKATAKRISHNAYY4 vy. GARAPATI 
Onga KANAKATYA i Mad. 1002F B 

O XXXIII, r. 4. Sse Civil Procedure Oode, 

1908, s. 115 63 

O. XXXII, r. 5. Saez Civil Procedure Oode 














1208, s. 115 107 
——-— O. XXXII, rr. 5 (a), 6, 7. See Civil 
Procedure Oode, 1908, O. XXXIII, r. 8 505 
O XXXIII, r. 7 (3). Sse Oivil Procedure 

Code, 190%, s. 115 63 


———e O XXXIII, rr. 7 (3) 8, 4—Court, tf can 
examine plaint and applicant to see if there is 
cause of actton. 

It is open tothe Court to consider not only the 
statement made in the plaint but also the statements 
made in hie examination by the applicant before 
determining whether his allegations disclose a 
cause gf action as laid down incl. (d) of r.5 of 
O. ILI, Oivil Procedure Code But the Gourt 
cannot examine other witnesses for deciding, the 
question of limitation or any othgr question then 
the pauperism of the applicant. 

Heid, however, that it might be the case that the 
lower Court did commit an irregularity in availing 
itself of a statement made by the defendant ap- 
plicant and in fact in permitting in the applicant 
vo be cross-examined with the object of eliciting 
such an admission, but in the circumstances of 
the case tbat would not be’ a sufficient ground 
for setting aside the order of the lower Court for 
the reason that theéreewas material justifying it in 
coming to the conclusidn that the plaintiff's allega- 
id show a cause d aotion without his 


| 
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| back on the statement of the applicant, Duraa Prasap 





y. GUR DULAREY Oudh 63 
O XXXHI, r. 8. Sez Oivil Procedure Gode, 
1808, s. 115 4 e 63 





O., XXXII, rr 8, 17, 5 (a), 6, 7—Order 
allowing’ person leave to sue in forma pauperis— 
Interference tn revision— Amendment of applica- 
tion to sus as pauper, if can be allowed — Notice 
under r. 6~—Admissions by applicant going beyond 
issue of pauperiem — Whether can beavatled of to 
reject application under e. 9 (a). 

It cannot be said that O. VI, Civil Procedure Code, 
is exhaustive of the powers of the Court and there is 
not the slightest doubts that the Oourt has jurisdic- 
tion to allow the amendment to be made in an ap- 
plication tosue as a pauper. 

.Where the objection relates to sub-r. (a) ofr. 5, 
O. XXXIII, that objection cannot be made out by the 
evidence required under r. 6 and taken under r. 7, 
sub-r. (1) which must be confined to proof of the 
pauperism and disproof thereof. Where after the 
issue of notice under r. 6, the pguper applicant in 
his cross-examination mekes certain admissions which 
go beyond the issus of pauperism, such admission 
cannot be availed of for rejecting the application 
under r.5(a), BIHARI Banu v. Supama Kung 

Pat. 505 

O. XXXII, r. 9— Applicability — Pauper 

plaintiff entering into agreement with another and 

agreeing to repay advances made and tobe made 

for conduct of litigation, or on default, agreeing 

to sell share of property, the subject-matter in 

eee tf covered by r. 9— Plaintiff 
held should be dispaupered. 

The provisions contained in O. XXXII, Oivil 
Procedure Oode, are designed in aid of bona fide 
ngoni and must be strictly confined to them, 

here the plaintiff suing as peuper enters into 
an agreement with another person whereby he 
promises to re-pay him the amount advanced and 
to be advanced by him with interest, for the 
conduct of the litigation, or in default, promises 
to sell a share in the property which is the 
subject-matter of the litigation, the interest. created 

by sucn an agreement is covered by O XXXIII, 

r. 9, and as suck, the plaintiff should be dispaupered. 

BIYABAMA Alvar Y. AHILAMBAL AMMAL Mad 704 
O. XXXIII, f. 17. Sue Civil Procedure Oode, 
1908, O. XXXIIL r. 8 505 
O. XXXIV, rr. 6, 14 (1)—Sutt by mortgagee 

under r. 4, 0. V, only against certain items 

—Decree passed and those, items sold—Balance 

found still due — oe ee ah oe can 

proce agatnst excluded tiem of property— 

0. XXXIV, xr. 14 (1), if bar. á 

Thesub-r. (|) ofr 14 of O KANTIN, Civil Proce- 
dure Oode, refers toa simple money suit because it 
is only in such a case that there could be any ques- 
tion of bringing another suit for sale in enf@rcement 
of a mortgage. It does not apply to a simple money 
defree under O IV, r. 8, because in such a case 
the suit has alPeady been brought for sale on the 
mortgage snd no question of instituting æ suit for 
sale on the mortgage could arise, 

The plaintiff brought suit under O., XXXIV, r. 4, 
.Oivil Procedure Code, for the sale of property by 
enforcement of mortgage but in the plaint Po naked 
that the suit should be only against four of the items 
of property exempting certain items, A final decree 
for sale was passed and the four items of property 
were sold ; bat some balanas remained. n the 
decree-holder obtained a symple money decree under 
O. XXXIV, r. 6. In exeouti6n of that simple money 
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decree the decree-holder applied for the sale of the 
excluded item as a part of the property of the judg- 
ment-debtor : 

Held, that O. XXXIV, r. 14 (1) (wast!no bar tothis 
bringing the exempted property to sale sehe could 
not bring any mortgage suit against the exempted 
share on account of O. Il, r, 2 (2). Dieapa, Sines 
v. QULZARI LAL All. 938 
O. XXXIV, r. 11 (b) — Preliminary decree 

fixing date for payment— Rate of interest after 

such date is discretionary with Court—~Decree not 
menttoning about future interest—If t can be 
repr ine that Cori allowed no interest— Successor 
of Judge passing decree, if can exercise discretion 

vested in Court by O. XXXIV, r. 11 (b) 

Where a preliminary mortgage deores fixes a date 
for the payment of the amount due under it, the 
rate of interest after such fixed date isa matter for 
the discretion of the Court under O. XXXIV,r. li 
(b), Civil Procedure Code. Where in the d the 
space for entering rate of future interest Tatil 
realization ofthe amount due is left blank, it cannot 
be said that the Court intended to allow such inter 
eat bat accidently forgot to do ao, and even if there 
is mention of such interestin the latter part of 
the decree, it must be assumed that the Oourt did 





°” not allow any such interest. The successor of the 


Judge who passed the decres cannot exercise the 
discretion vested in the Oourt by O. XXXIV, r. il 











(b) as ope does not know what rate the Judge pass- 
ing the decree might have thought suitable. SANDI 
v. Murka Rag Lah 634 
O. XXXIV, r. 14 (1). Bar Oivil Procedure 
Code, 1908, O. T. 938 
O. XXXV, r. 4. Ser Civil Procedure Oode, 
1908, s. 88 284 
O. XXXVIII, r. 5. Ser Oivil Procedure Oode, 

1908, s. 64 


--O. XXXVIII, r. 5 (3)—Noticèto defendant to 


show cause why plaintiff's application for attach- 
ment before judgment should not be granted— At 
the same tiime attachment ordered — Defendant 
objecting but furnishing security—Appellate Court 
thinking attachment dlegal—Security, if can be 
cancelled. ‘ 

The trial Judge issued a notice to the defend. 
ant to show cause sla the application of the plaint- 
iff for attachment before judgment of the property 
of the defendant be not granted and atthe same 
time ordered attachment ofthe same. There was 
nothing illegal in this procedure. The defendant 
objected to the attachment but offered to give secu- 
rity Spending the disposal of the plaintiff's applica- 
tion for’attachment before judgment: 

Held, that the security bond could not be cancel- 
led and the surety could not be discharged merely 
because in the opinion ofthe Appellate Oourt there 
wasno ground for applying for attachment before 
judgment. Mxssgs. ASA Raw-Ray Pat v.d D. Picton 
OLARK 


e | Lah. 44 
O. XXXIX, r. 1—Applicability — Stay of 
execution— Property alleged to be judgment-debtor's 
sought to be sold— os Ling for stay, tf cay be 
given under O. XXXIX, r. 1, at instance of person 
filing suit after dismissal of clasm-~Oourt, 1f can 
grant it under inherent powers—Discretion of 
Oourt under O. XXXIX, r. 1--InterJerence by Hig 


Court, propriety of. 
of O. XXXIX,r. 1,0. P.O, canntt be 








Provisions 
applied to a case where the deoree-holder Mas a good 
decree against his judgment-debtor which he is execut- 
ing against that judgment-debtor in a proper proceed- 
ing and somebody else institutes a suit, efter bajag 
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é 

‘defeated in his claim case, thatthe property. is his 
and not that of the judgment-debtor and then aska 
for a temporary injunction on the ground that his 
property is being “wrongfully” sold in execution of a 
decree. Per 
“The Court will invoke its inherent powers to stay 
the execution of the decreeif the circumstances are 
so coercive that the balance of convenience is in 
favour of such person or that a stay is necessary 
to prevent an abuse of the process of the Court. . 

"The High Oourt will not interfere in the exercise of 
a disoretion by a Court in a matter under O. XXXIX, 
T. 1, solong as the discretion ie exercised judicially. 


' But when theJudge has not exercised his discretion 


Sghtly,it wall interfere Danie Narayan SINGA v. 

reared KUER ? | ‘ Pat 629 

ae O. XL, r.1 

` See Oivil Procedare Odde, 1908, s. 51 . 601 
Sae Civil Procedure Code, 1908, s. 60 (1) (n) ‘447 

“O-XLI, r.’ 20. Bes Civil Procedure Code, 








i 98, O. XXIL r. 4 819 
2e O. XLII, r.1. Sas Oivil Procedure Code, 
908, O. VIL, r. 10 oe -684 
Beales XLVIl r.1—Review— Erroneous view of 


on debatable point, if ground review. 
paga a view cf ths law on a debutan point 
or a wrong exposition of the law or a wrong ap- 
plication of the law cannot be considered a mistake 
or error-on the face of the record, KisnoN OHAND 
Sinan v. MAKUND SARUP |. All. 586 
= ____Q, XLVI, p ng eta reason’, meaning 
U gg Apparent on face_of record’, meaning o 

o Ko. for any other sufficient ' me in 
JO, XLVII, r. 1, Civil Procedure Code, mean reason 
sufficient on grounds at least analogous to those 
specified immediately previously. In all applica- 
tions for review based on mistake or erroror any 
other sufficient reason, the applicant has to show a 
mistake or error apparent on the face of the record or 
áa mistake or error analogous thereto. It maybe a 
mistake apparent on the face of the record where a 
Court applies a particular statate to a given set’ of 
events whereas onthe seid date it is obvious from 
the record that a wholly different statute applied. 
JAGARAO ANNAJI DasHPANDH 9. BALWANT Nag. 649 
—— 0. A r. Hh sih saan ber ioakion 

view of order’ to be reviewed or 

a asi, if anekani Plani late owing to break 
= down of lorry on way—If sujfictent reason for 

non- appearance. i l 

Order XLVII, r. 3, Uivil Procedure Code, is to 
the effect that the provisions as to the “form of 
preferring appeals " shall apply mutatis mutandis to 
applications for review. Under this rula it is 
nat necessary, nor is it the practice of the 
Courts in Punjab to require a petitioner 
for review to filea copy of the order’ sought to be 
reviewed, as the application is made inthe same 
Court and the previous order ison its own recorda. 
Nor does the law require that am application fer 
review should invariably be eaccompanied by an 
affidavit. ; A 

The’ plaintiff was absent when the cago Was called 
On the date of the hearing and it was dismissed. 
The ‘plaintiff came after half an hour being late due 
to the break gown of the loriy on the way : 

Held, that on facta there was sufficient reason for 
non-appearance under 0O.. IX, r- 9, Civil Procedure 
Gode, Jawanp Sines v ALA SINGH Lah. 42 

psi n para. 14 (Gc). -Sga Civil Procedure 
Gode, Mug, Sch I, para 20 468 
: ova paras, 20, 21 a, (G)—Application 
~ tg fle ag awarg-—Resectron of Tehau ts sahana 


wa 
sa SAT aan — pa ma LU. 
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tive of nds—Awardin favour of unregistered 

firm— bbjection under a. 89, Partnership Act {LX o 

1932)—A pplication to file award, tf canbe refused. 

Difpute arose out @f certain contiacts and was 
refer to arbitration. One of the parties to the 
dispute was an unregistered firm in whosg favour an 
award wasgiven. The firm songhtto file the award 
by an application under Paras. 20 and 21 of Sch I, 
Oivil Procedure Oode It was objected, to on the 
ground thatthe firm could not enforce its rights under 
the award, it being an unregistered firm : f 

Held, that Sch II is an exhaustive code as regards 
grounds for rejecting an application to filean award 
and that the Oourt had no jufisdiction to go beyond 
the provisions of this schedule -There was nothing 
illegal on the face of the award within DATE 14 (c), 
and it was only by refarencetos 69 of the Partnership 
Act and by reference to~the factsof the case that it 
could possibly be held that the firm was notentitled 
to enforce the eward, SATISH OHANDRA OvAKROBARTY 
v. PIN. Das & Co, . Pat 468 
~- Sch. I, para, 21. Sex Civil Procedure 
“ Qode, 1908, Sch. š, para. 20 ; 468 
m Soh. II, para, 11—Transfer of property 

takes place on date of tnatrument and not when 
-it is registered — Property under COollector's 

management when sale deed executed but not when 
`~ segistered—Sale, tf valid 

The transfer of property takes effect on the 
date of the execution of the instrument of transfer 
and not on the date of the registration of the 
instrument. 

Where, therefore, the property sold was under 
the> Oollector’s management when the sale deed was 
executed but was not so when it was registered, 
the sale is a nulli as it is not postponed 
until registration That anniy cannot be turned 

y by ‘registration of 


an ` ineffective transfer at a date after the Oollec- 


tor had csased to‘faunction (GANESHPBABAD vy, BHAIYA- 
LAL ewer a Nag. 384 
Companies Act (VII of 1913), 8. 153 — Powers 


ok Court are strictly limited under specific sections 

-Court cannot ify, alter or expunge any part 

of scheme without consent ‘of those who agreed 
' -to-at—Application made thres years after sanction- 

ihg of scheme for altering or modifying tt-—Court, 

if should alter or modify scheme. : 44 

The Oourt has no power to modify or alter a 
acheme without the consent of those who agreed to 
it. The powers of the Gourt under the Oompanies 
Act sree strictly limited to those given in specific 
sections Unders 183 ıt may order amesting to be 
held to consider ascheme of arrangement and may 
grant or withhold sanction of such scheme. “ It oan- 
not modify or alter ọr expunge any part of it without 
the consent of those who have agreed toit. To hold 
that the Oou:t has power to expunge part of a sanc- 
tioned sgheme without the consent of thos 
whose Ng. wana AN to the scheme was essential before 
it gould be sanctioned at all, would be contrary taal 
principles of fairness and justice. @ 

A depositor in certain loan company obtained a 
decree fdr his deposit and subsequently at a meeting 
for approving the scheme at which he was present 
and departed after filing objection to scheme, ‘the 
scheme was moditisd whereby the decree holders 
against company were to be treated as depositors. 
The scheme was sanctioned by the Oourt. The 
decree-holder applied for execution of decree but 
it was dismissed holding that the scheme was bind- 
ing on him. He didnot. £ppeal against this decision 
but more than three A after the sanctioning of 
ae Fiscal Fs gua Soe Te t o t amma © 
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the scheme applied to cancel it orto modify it by 
expunging the clause whereby the decree holders were 
also ıncluded among the deposMurs . è 

Held, that the application to cancel or withdraw the 
sanction alteady given should not be allowed after 
such a long delay In the matter of MyYMENSINGHY 
Loan OFFicg, LTD Cal 892 
Company—shares—Transfer and allotment of— 

Distinction, ' 

An allotment of shares is an actof the company 
by which the applicant jor shares becomes the hola- 
er of unappropriated shares, shares standing im 
the name of A cannot be allotted to B by the com- 
pany even with A's consent, such shares may he 
transferred by A to B, the company’s powers of n- 
terference in 1espect of such transfer pemg detel- 
mined by its Articles of Association. Mumtaz BANK, 
LID v.Masup ALI Onisiy r Lah. 17 
Surt by—Chres Officer authorising Secretary 

to file sutton behalf of company—Secretary so 

dong and describing himself ag Secretary—Sutrt 
held properly filed. 

Where the Ohtef Officer of a company, under the 
power givento him by the articles o1 association 
appoints & Secretary for the management of the 
affairs of the company and gives to him the power 
for filing and detending suits tor and on behalf of 
the company and such Secretary, in one of the suits 
filed by hım on behali ot the company desciibes 
himselt as teocretary ot the company, the suit 1s 
properly instituted. GBNEBAL RELIBF ASSOCIATION, 

as LAHORE V. GANPAT Kam Hira LaL BHOJWALLA 
Lah. 894 
Winding up—Coste—Petition, for winding 
up under superviston of Court by one creditor 

—Nottce inviting credttors who wished tO oppose 

petsiton—Creditors appearing supporting petitton 

and not opposing tt—Petitioning creditor wishing 
to withdraw but none of other creditors willing 
to continue proceedings — Petition diumissed— 

Oredtiors appearing, tf entitled to costs. 

As a generalrule, the successful party ıs entitled 
to costs in his favour and the unsuccessful party is 
liable to have an order for costs ugainst him A 
oreditor appearing in a winding up petition 18 mot 
entitled to his costs as a matter of right. To cu- 
title him to them he must shew reasonable ground 
for appearing. 

The form of notice requied to be advertised 
under r.27 of the Rules of the Original Qide of 
the Madras High Oourt underéhe Uompanies Act, 
shows that the Court only intended notice to issue 
to parsons who wished to oppose the petition for 
winding up and not to those who wished to support 
lt. . 

A creditor made a petition for an order for the 
winding up of a company under the supervision of 
the Oourt. A notice as required under th® Rules 
was ,18sued inviting cieditois who wished to oppose 
the petition. The creditois appeared in answer to 
this notice and tead. ot oppusing the petition they 
supported it, but, when the petitioning creditor with- 
drew from the proceedings, none of the other oredi- 
tors were willing to undertake the burden of the 
petition which wasthen dismissed by the Court: 

Held, that the creditors who suppoited the petition 
were not entitled to costs. AlowaMED HASAN Ko ALEBLI 
v. P. VARADARAJULU NAIDU Mad. 361 

Wendtng-up—Decree standing in name of 
directors sold by auction by *Ojicral Liquidators 
with sanction of Court— Abssgnment of wt. to auc- 
s20n-purchaser—Subsequént application by laqurda- 
tor to set aside sale—Sale, +f canbe set aside by 
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Court— Applicability of principles of O. XXI, r. 90, 

Civil Procedure Code, 1908. 

A company was being wound-up asa result of 
a compulsory winding-up order ofthe Court Three 
official liquidators were appointed by the Court who 
decided to sell by auction one of the assets, a decree 
standing in the name of the directors. It was sold 
by auction with the pe:mission of the Court and was 
Subsequently assigned by the liquidators to the 
auction-purchaser. One of the Nan bka subse- 
quently applied to the Oours to set aside the sale : 

. Held, that the principles of O. XXI, r. 90, Onil 
Procedure Uode, did not apply and the Court bad 
no right to set aside the sale. A . KAMANUJA 
MUDALIAR Vv L. O. SUNDARAVARADACHABIAR Mud 22 
Compromise decree—Penalty—Relref agarnst— 

Defaulting party can be relieved from enforcement 

of penaty—Decree-holder merely withdrawing 

concession given to judgment-debtor—If pena ity 

Held on facts that condition in compromise eg 

was not pengl. 

It is settled law that where a decree is passed as 
& result of amagreement between the parties, it 
does .not. stand on a higher footing than the agies- 
ment which preceded it and, therefore, the Oourt has 


“the power to relieve the defaulting party from the 


consequences of the default; buatthe Court does not 
possess unrestricted power inthe matter, inasmuch 
as it cannot interfere with the effect of the default, 
if as aiesult thereof the deciee-holder seeks merely 
to take away the concession which had been given 
to the. Judgment-debtor. If, on the other hand, as s 
result of the default the decree-holder attempts to 
1ealse more than was originally due to him, in 
other words, ifhe is enforcing a penalty, then the 
Oourt is entitled to step in, and to. give relief to 
the judgment-debtor against the forfeiture. 

The appellants took the land fromthe owners as 
adhiapidars, On that date an agreement was exe- 
cuted between the parties by which the appellants 
undertook to repair the old well or sink a new one 
and to make the entire land cultuiable within ten 
years. it was agreed thet it they fulfilled these 
conditions within the period specitied, they would 
become owners of one-half ot the entire land. The 
detendants accordingly entered into possession of 
the land in,1910. They, however, did not comply 
wih the conditions within the specibed period, 
Accordingly, on April 30, 1931, the respondents 
brought a suit against the appellants for possession’ 
ot the landon ths ground that the latter had not 
comphed with the conditions of the grant and were 
not entifled to continue in possession. The suit was 
settled by a compromise, and ın acco dance with ita 
terms, a decree was passed. In the compromise it 
was stated that the plaintifs (original owners) had 
allowed a further period ot two yeaie tothe de- 
fandants to fulfil, the conditions. it was turther 
provided that if hag ar the period of two years the 
defendants: faued to tului the conditions the plaint- 
ifis would be entitled to eject them by taking out 
proceedings ın execution of the decree and tha the 
defendants shall have no concern with the ownership 
of the land in question After the expiry of two 
years fromthe aste ofthe compromise “decree, the 
decree-holdeis appled for execution, alleging that 
the cumpiomise had not been fulhlled. The execut- 
ing Vourt held that the condition in the decre& was 
peual : s 

Held, that the condition embodied m the compro- 
mise decree was nota penal one. The deczee-holders 
were merely withdrawing the concéssion which #koy 
had given to the judgment-debtors and were enforce. 
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ing their original rights, and in doing so it could not 
be said that they were attempting to get more than 
what they were entitled to atthe institution of the 
suit. Mutua vy. Ruma Dass Lah. 751 
Gontem pt—Jurtsdiction—Prohtbttory order of one 

High Court—Breach committed in jurisdiction of 

other High Oourt—Former High Oourt, if has 

jurisdiction tocommit person for contempt. 

Where certain prohibitory order'is passed against 
certain person by one High Oourt restraining him 
from proceeding with certain proceedings within 
the jurisdiction of other High Oowit and such per- 
son commits breach of the order in the jurisdiction 
of such othef High Oourt, the former High Oourt 
has jurisdiction to commit such person for contempt. 
ALL INDIA BUGAR Mirus, LTD. v. SUNDER SINGH. 

i Cal, 872 

—— Order of Court restraining party from 

proceeding with certain nge tn other pro- 

vince—Pariy, tf can disobey on advice or thinking 
such order is wrong in law. 

Where a party to a suit is served wifh a prohibi- 
tory order restraining him from proceeding with 
certain proceedings in other province with respect to 
the subject-matter of the suit, the party prohibited 
is not justified ın disobs ying the order merely be- 


cause he 1s advised or thinks that the order is wrong * 


in law. ALL INDIa Busar MILLS, Lp. +. BUNDER 
SINGH - Cal. 872 
Contract—Htre-purchase agreement — Nature of— 
Important point is to ascertain preciwe time 
when property tn subject-matter passes to hirer 
—Construction—Language of agreement indicating 
vorsous stages in tts development tn relation to 
rights and obligations of ‘parties must be considered. 
Hire purchase agreements are on account of 
their complexity not easy to construe, The terms 
used by the parties are frequently so absoure and 
equivocal that they are calculated to elude an 
attempt to gather their intention from them, Hire 
chase agreement is ordimarily so compiex that 

it may be described as a compound ofa t of 
hiring and agreement to sell Hagel with an 
agreement of hypothecation. With all these it at 
> bottom may well be a contract of sale on credit. 
The main point m regard tothe hus purchase 
agreement is to ascertain the piecise time when the 
property in the subject-matter of the agreement 
passes to the hirer, for on that point, turns the’nature 
of the rights and obligations of the partiss which 
have to be ascertainsa for the purpose of giving 
applopriate ielief. The question whetber or not the 
agreement which wears the garb of hire purchase 
agreement transfers by ite own force the ownership 
from one party to the other is one of great moment 
forthe purpose of determinmg the nature and 
extent of the remedy that isavauable to the 
aggrieved party. If it is found that the agreement 
is a contract of sale with the condjtion of retarded 
payment of the price by instalments the property in 
the chattel would pasa to the ostensible hirer. If, 
on the other hand, the agreement is one of biring 
albeit coupled with an option to purchase, the 
. property will not pass tothe borer ag he will be 
treated oO as a bailee until he exercises his 
option after" having fuifiled the required con- 
ditions. In. tbs former case the owner who has 
parted with hia ownership is entitled to sue the 
purchaser for the balance of the price ag a debt 
owed to “him. In the latter case he may seize the 
chattel or sue for recovering the ariesars of hire 
money or for damages as a consequence of the breach 
of pis corftruct, 4 
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To construe a hire-purchase agreement one 
must look into the language used by the parties 
to è for mdicationg ot the various stages in 
the evelopment of “the contract in relation to 
the rights and obligations that the Partigs contem- 
plated to create, alter or extinguish, Every part 
of the agreement must, therefore, be explored to seek 
out the clue to the real intention of the parties as 
to the time of the transition of the property in the 
subject-matter of the ugreament. If the agreement 
embodies a stipulation which entitles the hirer to 
terminate the contract atany time he pleases that 
stipulation will qualify the oontract as a whole and 
would also serve to shed lighton the intention of the 
parties asto the time of the transfer'of ownership 
trom one paityto the other. MANIKOHAND Prasiwan 
Maura v. BEBAR MOTOR SUPPLY Oompany Nag. 337 
- Indemnity. Ben Securities Act, 1920, s 16 

PO 327 

— —— Third party ~~ Launch owner mortgaging 
his launch — Agreement that mortgagee should 
appoint crew, pay all running expenses and recetve 
ati «wncome—A clerk was to be appointed to check 
this by mortgagor but was to be pard by mortgages 

—Surt by such clerk for recovery of sulary 

against mortgagee—Clerk held could not sue mort- 

gagee. 

The owner of & launch mortgaged it to tho 
mortgagee. There was an agreement between them 
that the mortgagee should appoint the crew, pay 
the expenses of unning the launch and should 
receive the earning of the launch, and im order 
to check what the earnings were, the owner should 
appoint 8 clerk. The salary of this clerk was to 
be paid by the mortgagee. Theclerk 60 appointed 
by the owner of the launch euved the mortgagee 
fur the recovery of the salary due to him : 

Heid, that as the clerk was no party to the 
agreement between the owner and the mortgagee, 
he could not take advantage of tha agreement. 
He was the servant of the owner of the launch and 
his potion was not that of a cestui gue trust, 
M. K, SEAL v. A. R. A, ARAMUGAM OHETTYAR 

Rang.726 
Contract Act (IX of 1872), 3, 23. Sus Oontract 

fect, 1873, s. 137 929 
————— 8.70. Sea Practice 314 
——--— 88. 127, 23 — Bengal Public Demands 

Recovery Act Ll of 1913), ss. 39, 57—Hxecutson 

a certificate by arrest of certificate debtor-—~ 

efenglant executing surety bond to certificate 
oficer agreeing to de isuble Jor amount on default 
by debtor—Default occurring — Board applying an 
execution aguinst surety-~Appiication daismtssed— 

| Bust by Board against aurety for recovery of 
amount of surety bond—Applicatrion for execution 
against surety under s. lis, Civsi Procedures Oode 

(Act V of 19038), whether only remedy—Suit, iy 

mainthinable—Consideruiton for bond under s, 127, 

Contract Act (1X of 1872)-~ Valid trust ugder’ 

8. 4, Trusts Aci (li of peer tf cgeated. 

The Hoard took out a certificate under the Publio 
Demands hecovery Act for recovery ot a certain sum, 
and in execution of the certificate, the certilicate- 
debtor was arrested under s. 29 ot the Act. A sum 
of Ks 2,200 was thereupon paid by him, and he was 
afte: waids released by the certificate officer on defer- 
dant ofie1ing to stana surety for him for the balance 
still] due under the certificate. In case ot default on 
the part of the debtor, the surety agreed that the 
amount might be rdébovemd from him by execution 
ot the certificate. qafidant failed to produce the 
certificate-debtor before th® certificate officer on the 


t 
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due date. A distress warrant was thereupon issued 
against defendant but he. submitted a petition to 
the certificate officer through the District board, in 
which he asked for further stes to be taken agajnst 
the principal debtor.: Further proceedings under 
the Act weme accordingly taken against the princi- 
debtor but without any result. The District 
oard then sought to execute the certificate again 
egainst defendant preaumably on the principle em- 
bodied in 8. 145, Civil Procedure Uode, but defendant 
objected. The objection was overruled by the 
celtificate officer, but on appeal the Uollestor felt 
bound to give effect to it, holding that under the Act 
the certificate officer had no power to accept a surety 
orto proceed against him. The District d con- 
seqaently brought a suit; clauming to recover the sum 
of Rs. 3,342 plus Rs 200 as damages, The defendant 
contended that the bond was not legally enforceable, 
and that in any case the Board could not enforce it, ıt 
being not a party to it: ig 

Heid, (i) that the remedy under s. 145, Oivil Pro- 
cedure Code, was not exclusive, and did not preclude 
a regular suit on the surety bord to entorce the 
security ; 

(tt) that a suit could not be maintained by the 
certificate officer, who, by 8, 57, Public Demands Re- 
covery Act, Was deemed tobe a Court, but that whs 
no 1eason why the creditor, having been deprived of 
his proper remedy by the.action of the certificate 
oficer, should be held not entitled to maintain a suit 
to enforce the security which was admittedly for his 
benefit, unless of course the suit was barred by any 
other principle; . 

(žit) that under s. 127, Contract Act, the considera- 
tion tor the bond was the reiease of.the certiticate 
. debtor The provisions of ss. 29 to33 and rr.77 and 
78 of Sch. [lof Public Demands Recovery Act, could 
not be taken to limit the inherent jurisdiction of the 
certificate officar, who was a Court underthe Act; to 
make an order of releasa.such us was made in the 


circumstances of this case,. The order here was . 


made at the request of the decree-holder (Board) 
himself, and was ın factin aid and not to the detri- 
ment of the purposes of the Act. There being thus 


a lawful consideration, the bond in suit waa not hit. 


by 8. 23, Oontract Act ; ® 
(tv) that the entire benefit under the contract of 


Surety was secured to-the Board, and that considera- 


tion tor the contract moved wholly trom the Board. 
In other words the certificate officer was the nominee 
or trustee of the Board, and as auch, must therefore be 
held entitled to sue upon the contract; 

(v) that there was no impediment to thecreation 
of a valid trust under 8.4, Trusts Act, the considera- 
tion for the gurety bond being lawful. , Distaior 
Boarp, MALDA y. QnaNnDaa Kuro Narain Sine 

Qal. 929 

—_———— 88. 148, 149— Plaintif arranging wish 
defendant to get mads certain jewels from gomismiths: 
working in dtsendant's Aouse—Hvery evening 
pitininif recetuing from goldsmith haif made 
jewels, putting Mom ın box given ‘by defendant for 
her use, keeping box tn room and taking e key in. 
possession—d ewels found missing -Suit by plasnityy 
against defendant Jor recovery of vuiue of jewels 

—Defendant heid was not baret, 

The plaintiff arranged that certain jewels. which 
she desired to be made should be got made by 
certain goldsmiths working in the detendant’s 
house. She used to attend every day inthe deten- 
dant’s house during the tymgtast the goldsmiths 
were at work. very evenieg as sogn as the gold- 
gmitns: work for the aay was: 8ver, thé plaintiff used. 
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to receive the half made jewels from the gold- 
amiths, put them. into a box which the defendant 
had given her for her use and put the box ina 
room in the defendant's house. Even the key of that 
room was kept.in the plaintiff's possession. One 
morning, when the plaintiff went into the room to 
take out the jewels forfurther work, the jewels 
were found missing. In a suit by the plaintiff tu 
recover the value of the jewels from the defendant: 
Held, that the mere leaving of the boxin A room 
in the defendant's house, when the plaintiff herself 
took away the key of that room, could not amount to 
delivery within the meaning of the provision in 
8, 149 and 6, 148, Contract Act, and the defendant, 
therefore, could not be regarded as a balileh in respect 
of ths gold or the half finished jewels. Oonseguantly 
he was not liable for the value. KALIAPEROMAL PILLAI 
v. VIsALAKSHMI ACAI Mad. 343 
Co-operative Societies Act (ll of 1912), 8. 23— 
“Debts of registered society” in 3. 23, interpretation 


OF. 
he words ‘debte of a registered society’, as used 
ins. 23, Co-operative Societies Act, 1912, refer only to 
those debts which ya eel owes and not to those 
which are owed to the society. ÅNJUMAN-I-IMDAD 
QARZA BAHAMI BABINDAGAN, Katea Haxrman, AMRITSAR 
y. Mayr. DIN ' Lahk. 840 
8. 42 (2) (b)— “Contribution” in 3. 42 (3) (b), 
meaning of—Whether means debt owed by member 
to soctety— Liability of person owing debt, +f can be 
determtned by liquidator--Liguidator exceeding hts 
powers under 8. 42—Legality of hts order, tf can 
be determined by Civil Court. 

In 8. 42 (3) (b), the word ‘contribution’ means 
payment by each of the members of his share in any 
common loss or liability of the society. Evidently, 
therefore, a debt owed by an individual member to 
the society will not be such » payment in any circum- 
stances. Ib 19 clear, therefore, that under s. 42 (2) (b) 
the liquidator has no jurisdiction: to determine he 
liability-of a person in relation to a debt alleged 
have been owed by him to the society. i 

The jurisdiction of the Oivil Oourts is ousted in 
those cases alone where the act of the hquidator 1s 
within 8.42 and where it 18 found that the liqaidator 
exceeded his power and conducted himself na 
manner not permissible under the law, the Civil 
Oourts can gonto the matter in order to determine 
the legality of. the order, - 

Where a person was proceeded against by the 
liquidator in 8 summary manner under s. 42 (2) (b) 
as a debtor to the societyg and not as a member con- 
tributing to the assets of the society, the act of the 
liquidator was clearly beyond his powers and a civil 
suit by such a person that he 18 not so liable is 
maintainable and he is entitled to a decree, 
ANJUMAN-I-LMDAD QARZA BAHAMI KaFINDAGAN, KATRA 
HAKIMAN, AMRITSAR v. MBHR DIN Lah. 840 
8 42 (2) (b) and (6)—‘Past member’, 

meaning of —Person clatming not to be past member 

leable under 3. ivil Court, tf can investigate 
his ciam, 

A ‘past member’ in s. 42 (2) (b), Oo-operative 
Societies Act, means a past member liable for*the 
debts under s, 33, : 

A person claiming not to be a past member of a 
Society liable under 8. 28, Uo-operative Societies Act, 
hasa right to have -his claim investigated by a Vivi 
Wourt. Hassan MOHAMMAD p. Oo-oPBRATIVE Upeprr 
Soorsty OF JURIAN lah. 759 
Go-sharer—Adverse possesston— Removal of absentee 

co-sharer's name from Hecord of Rights at tnstance 

of, co-sharere +n - possession— W bother * overt aci 
b 
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amounting toouster—In such case adverse posses- 

ston of co-sharers in possession, if commences 

from such date without notice to absentee co-sharer 

—Non-partriipation in rents and profits by 

absentee co-sharer for long time—If evidence 07 

ouster and abandonment. | 

The removal of the name of the absentee co- 
sharer from the Record of Rights at the instance of 
the co-sharers in possession, of the land is an overt 
act amounting toouster, as it is done openly, and if 
the absentee co-sharer takes interest at all in. the 
land, he would not failto learn about it. For the 
Record of Rights are attested every four years. Such 
an act of removal of the name commences an adverse 
possession of the co-sharers in possession even with- 
out notice of removal of name to the absentee co- 
sharer as he would have known about it had he 
taken any interest in the land and so his knowledge 
of the adverse claim may be presumed. 

Even non-participation in rents and profits for a 
veryelong time may justify an inference of ouster. 
Absentee co-sharer’s remaining out of ession of 
the land for a very long time and hfs not taking 
any interest in land during the period and also not 
receiving any share ofits rents and profits, justifies 
an inference of ouster and are also’ good evidence of 
“abandonment ", +. e, an intentional quitting of 
possession by a proprietor coupled with an intention 
not to resume it, AMAR BINGH v. Bury Darr Kaur 

Lah. 605 

— Shamilat—Aceretion of shamilat—Pfirchaser 

before accretton—Right to share proportionate to 
his proprietary holding on date of accretion. 

A certain shamilat was for many years separate 
from s village by a river. In 1904, by a change of 
course in the river, the area of shamilat became 
attached to the village. Before 1904, some proprie- 
tois in a tarf of the village sold certain lands 
therein to's stranger along withthe shamilat per- 
taining tothe land sold, and the purchaser wag re- 
corded a co-sharer, The plaintiffs, co-sharers ın the 
tarf filed a suit for declaration against the pur- 
chasers descendants that the latter had no right in 
the shamilat. The wayib-ul-are provided that the 
shamilat was to be partitioned according to ahares 
mentioned inthe mislshaqutyat ; 

Held, that eash proprietor was entitled to a share 
proportionate to his proprietary holding as it stood 
on the date of accretionof shamilat and that the 
defendants were entitled to their share. UDHAM 
BINGAH v, RAM SINGH r Lah, 138 
Costs. Sas U. P. Agriculturists’ Relief Act, 1934 

B, 33 e 50 


~~ 





Princt 
by solicttor—Optnion of Judge. A ; 
Costs @1e given as an indemnity, and the 

costs allowed ought to be sufficient to cover 
the client In respect of the costs due to his 
solicitors which would be allowed on taxatiqn 
between party and*party. But tRe Judge must be 
given some materials on which to form an opi- 
nion. It does not follow that because the out-of- 
pocket costs are heavy, therefore the solicitors’ 
chamges also will be heavy. GoPILAL Gudstram v. 
Kosar Kist ork PARASRAM \ Bom. 112 
Boers Sma O1vil Procedure Code, 1908, O. XXI, 
r. 10 
Gourt Fees Act (VII of 1870), s. 7 (iv) (C), a= 
Ar tn piaint that (1) plaintiff's tuie to proper- 
ty be declared and possession confirmed, (2). decree 
given to defendant as claimants of property be 
declared void, and (3) for injunction not to disturb 


plaintifs posgesston—Amendment deleting . frat 


4 a 


in awarding costs~Werk done. 
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prayer~Suit, whether still one for declaration 

Declaratory surt with consequential relief—Plaini- 

iffg valuation easy tobe questtoned—Court can 

regure plaintiff to ect valuation. 

Where the prayers in the plaint are (1) that the 
plaintiff's title tothe property be declared and his 
possession thereof be confirmed ; (2) that the decree 
obtained by the defendants as claimants of proper- 
ty was void and inoperative as against the plaint- 
iff; (3) that a permanent injunction be issued 
against the defendants that they may never disturb 
the possession of the plaintiff and the plaintiff wants 
by his amendment that his prayer (1) be deleted, 
vız., the declaration of his tijle and confirmation of 
possession, but he keeps the other two prayers, 
these prayers Gannot be granted to the plaintiff 
unless he proves his own title tothe property and 
his possession thereof. The suit inspite of amend- 
ment isin effect a suit for declaration of the plaimt- 
iff's title to tHe property and permanent injunction 
against the defendants that they may not disturb 
his possession. The awt being:a declaratory suit 
comes under s, 7 %4) (©, Court Fees Act, to obtain 
a declaratory decree or order where consequential 
relief is prayed and (d) to obtain an injunction. 

In a declaratory suit with consequential relief the 
plaintiff hag the option to value the relief claimed 
but where the Oourt finds it easy to question such 
valuation, the Oourt can require the plaintiff to 
correct the valuation. ANNAPURNA QHOSB v, RAMESWAR 
Gouda Cal. 261 
——__— 8. 7 (IV) (6), (V), Sch. |, Art. 1, Sch. I, 

Art. 17 (3)—Suzt for partition and possession 

of jont property—Alternative relief for declara- 

tron that certain property was acquired with joint 
family funds and for joint possession also —Reltef, 
sf fails under s.7 (iv) (c)--Court-fee payable. 

A plaimtifi instituted a suit for partition and pos- 
session of half share in the joint family property on 
the ground that he along withthe defendants was 
jomt and that the alleged partition deed was 
fraudulent. There was a prayer in alternative, that 
1f te plaintiff be found not entitled to this reliet, 
then a declaration that the property mentioned in 
list B was acquired with the joint tunds of the par. 
ties,and thet they were in joint possession and occupa- 
tion be granted and that the plaintiff should be 
put in possession of the half share jointly with the 
defendants ; 

Held, that the alternative relief claımed by the 
plaintif was not one that could come under s. 7 (+0) 
(c), ot tHe Court Fees Act. 

Per Niamat Ullah and Allsop, JJ., Sulaiman, O. J., 
contra:— There wasa substantial claim, in the alterna- 
tive eliet, ior possession ot the property. The relief 
for declaratign could be ignored, Art. 1, Sch. I, there- 
fore, apphed but ıt must be applied in connection 
with s. 7(v) of the Act and the court-fes payable 
were those that would be payable, if the suit had 
been one for possession without any mention of a 
declaration. : 

Per Sulatman, O. J.—The cour®fee payable on 
relief (2) should be aseessed on the language of 
that relief, quite irrespective of the question whe- 
the: ıt was wholly unnecessary for the plaintiffs to 
ask for any part of it or whether any lawyer in 
drafting the plaint might have omutted that part 
of 1t. The plaintiffs asked: (4) the Uourtto dec- 
lare that the property in list B was acquired with 


the joint funds ot the parties, and (st) that they 
are ın joint possession, of it, and (iin) also asked 
for actual possession ower a half re. It was 


impossible, to, treat relies 2) as a simple relief for, 
A, 
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recovery of possession only, and nothing else, so as 
_to come under s. 7 (v). They must, thereforep pay 
an ad valorem court-fes on tHis composite relief as 
prescribed by Sch. I, Art. 1, because’ such a relief 
is not spetifically provided for anywhere MUNNI 
SINGH v. on youl f A nat 8 KA 
8, 7 Mi uit for accounts—Appea 
defendant from preliminary decree—Memorandum 
should be stam according to plaintiff's valuation 

—A l by defendant from final decree—Court- 

fee should be paid on amount of decree passed 

against him. `e 

Olause (40) (f) of 8. ¥ of the Court Fees Act ap- 
plies even to appeals by defendants. A defendant 
appealing from a preliminary decree for an account 
has ordinarily to stamp his memorandum according 
to the plaintiff's valuation. It cannot be said that 
in compelling a defendant to follow, a plaintiff's 
valuation hardship is likely to result. A plaintiff is 
never anxious to pay more than is necessary in 
court-fees. Section 7, Court Fees Act, gives great 
freedom to plaintiff-appellants, but. it does not 
ive the same freedom to defandant-appellanis, 

hen a defendant-appellant ap against a final 
decree, he knows exactly the value of his relief. A 
defendant appesling against a final decree should 
pay a court fee on the amount of the decree passed 
against him~except in cases where he appeals only 
eo a portion of the decree. In re HANUKODI 

AYAKKAR Mad. 470 F B 
Sch. |, Art. 1. Saa Oourt Fees Act, 1870, s. 7 

(tv) (© (v) o) 385 
Sch. Il, Art. 17-A (D), as amended by 

Madras Act V of 1922—Suit by sons for partiton 

against father and his creditors—Bindtng nature of 

debts questioned and injunction restraining creditors 
from proceeding against aon’s shares claimed— No 
decrees existing in favour of creditors nor suits 
instituted by them — Nature of relief claimed—~ 

Court-Jee payable—Sutts instituted in Sub-Court 

and cognieable by it in respect of each gebt 

impeached ~Also cognisable by District Court— 

Court-fee payable ts under Art. 17-A (i), Sch. I, 

in respect of each debt. 

The principle to be kept in view in determining 
the proper court-fee is what in substance is the 
relief which the plaintiffs seek and not the form in 
which it is couched, 

The sons brought s suit for partition of the joint 
family property against the father and thé cgeditors 
of the father were also madeeparties to the suit. 
Thesons questioned the binding nature of the debts 
contracted by thefathar and to which sons were not 
parties. They also claimed a relief by way of 
permanent injunction restraining’ the creditors from 
proceeding against the share in the properties of the 
sons for the debts contracted by the father. At this 
time none of the creditore except one had inBtituted 
any suits to recover debts nor any decrees obtained 
The suit was ga in aSub-Court and was 
cognizable by if although the claims in respect of 
TT debts were also cognizable by the District Munsif's 

urt : 

Held, that in the circumstances, the relief which 
the plaintiffs claimed was for a declaration that the 
said debts were not binding on them and on their 
share of the properties. No cause of action was dis- 
cloged which could support the relief of injunction. 
‘The fact that the plaintifis chose to frame the relief 
inthe form of, an injuncttom ‘would not make an 
action any the leas an action for a 
The injuncticn was claimed°as a substantive relief 
and not as & mere consequential relief, Therefore 


Nang, 
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the court-fees payable were separate fixed court-feag 
in respect of AA debt dus to creditors under 
Art. 17-A of Boh II. Court Fees Act. 

Held, further that the claim for a declaratory 
relief in respect ofeach of the debts sought to be 
impeached was cognizable by the Sub-Oourt in view 
of the fact that the said relief was claimed in respect 
ofthe sons’ share in the joint family properties 
sought to be recovered in the suit, freed from the 
claims in respect of the said debts, and therefore the 
suit having been instituted in the Snub-Oourt the 
court-fes payable was under Art, 17-A. (i), Sch, IL 
in respect of each of the debts sought tebe impeach- 
ed even though the suits in respect of th8 debts were 
cognizable by the District Munsif'’s Oourt. NARAYANA- 
SWAMI t SWAMINATHA IYBR Mad. 823 
a BCN, H, Art. 17 (3). Ban Court Fees Act, 

1870, 8 7 (iv) (e) (2) 385 
Criminal Procedure Code (Act V of 1898), 

$,28. Sas Criminal Procedure Gode, 1898, 5, 36 
f x 935 
8, 29, Bae Criminal Procedure Code, 1893, 

a, 289 a 935 
++ mmm B ZO—Object of 8. 30—S. 28, if subject to 

s. 30—Exclusion of Court of Session from taking 

* cognisance of certain case— Power of Local Govern- 
ment in the matter. 

Jhe schedule to the Oriminal Procedure Oode and 
s. 28 must be read together, and s. 28 is subject to 
the oinas provisions of this Oode, that is, it is subject 
tos. 30. 

The object of conferring special powers on Dis- 
trict Magistrates is to accelerate proceedings at the 
trial by avoiding the delay comsequent on commit- 
ment to the Sessions Oourt which sits only at con- 
siderableintervals. It is also intended to afford 
relief to those who have toattend as witnesses inthe 
Gourt. EMPEROR v. PRITHIVWINATH Nag. 935 
amman 3, 54, 56—Power under s. 54, if limited 

by written order under s. 56. 

Power conferred by s. 54, Oriminal Procedure Oode, 
ig not limited by issue of a written order unders 56. 
J 100 Mian y. EMPRROR Pat. 335 

8.109 (a) and (b)—CI (a), if refers to 
isolated acts of concealment— Words ‘has failed to 
give satisfactory accounts of himsely" in cl. (b), 

. meaning 0f— Person concealing in deserted hut 
running out at approach of some persons—Person | 
caught—Being questioned giving out identity and 
place of residence but admitting that he along with 
others had come to commit theft — Bindh cutter 
and? gunny bag found in hut—S, 109, cl. (a) held 
did not*apply but cl. (b) applied. 

Persons arrested under s. 55, Oriminal Procedure 





, Gode do not necessarily come under s. 109 (a) but 


may come under the provisions of s. 109 (b), 
In interpreting s. 109 (a), the ordinary meaning 
of, the words should be followed. Section 109 (a 
therefore refere tô a continuous concealment sAd 
not to an isolated act°of concealment. The expres- 
sion “haa failed to give a satisfactory account of 
himself” incl (b) means a satisfactory account of 
himself generally, and not a satisfactory accoun? of 
his presence at the piece and in the circumstances in 
which he was found. . 

A person was hiding in a deserted hut in an 
orchard, and at the approach of some persons, ran’ 
out .of the hut. but was chased and caught. Wen 
questioned, he gave out his identity and wag living 
openly at the address given by him Me further 
admitted that he hadcome there with two other par. 
gong for the.purpose of committing, theft and that 
histwooompanionshad gone away bo select & hodge 


- 
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for the purpose, TE him in the hut. When the 
hut, was searched, a Bindh cutter and a gunny bag 
were found there. Proceedings under s. 109 were 
wa against aa ; 

, that a. (a) did not apply but cl. (b) ap- 
plied as he must be held tohave failed aes 
satisfactory account of himself. SUPERINTBNDENT & 
REMEMBRANCHR OF LEGAL AFFAIRS, BENGAL v JISABALI 

Cal. 722 

~ $, 110-—Proceedings under—Previous con- 

victton, whether necessary for passing order of 

securtty~~Hvidence produced prosecution must 
be considered and weighed before passing order. 

A previos conviction is not necessary for pro- 
ceedings under s. 110, Oriminal Procedure Code. 

e ignosuch provision in the law itself which 
on the other band lays down in s. 117 (4) that the 
fact that the man is an habitual offender can be 
proren by evidence of general repute or otherwise, 

efowe passing any order under s. 110, therefore, 
the Magistrate must consider and weigh the evi- 
dence produced by the prosecution to prove that the 
person against whom the proceedings eare instituted 
was a habitual thiefeven if there is no evidence 
that such person had any previous conviction. 
EMPRROR y. KHUDA Bakuse Lah. 522 
~S, 110--Scope—Section, if intended to deal 
only with strangers to locality in which offences 
are commtitted—Proof of previous convictions, if 
necessary, esen tf it can otherwise be proved that 
person ts habitual offender—Evidence of reputation 
requtre material corroboration. 

Section 110, Oriminal Procedure Code, isintended 
to deal with persons who cannot readily be brought 
under the ordinary law and who for special reasons 
could not be convicted under the Penal Code in res- 
pect of the offences said to have been committed by 
them. There is nothing in the wording of 5.110 or 
of any other section of the Oode that leads to tha 
inference t hat s. 10 can only be used where the 
parties are strangers to the locality in which the 
offences are committed. If the persons or the acts 
which they commit are such as to make it difficult 
to deal with them under the ordinary provisions of 
law then s., 110 can be used. Before a person can be 
bound over under thie or similar sectione it 18 not 
necessary that a certain number of previous con- 
victions should have been proved, ifthe evidenas 
that a person isa habitual robber or house-breaker 
or thief can be proved otherwise.e If there are no 
-previous convictions, the quantum of proof ne 
would naturally be greater. Evidence of reputhtion 
is the weakest form of evidence and requires‘material 
corroboration by other evidence proving the habits 
of the persons against whom the Bolies are proceed- 
ing. In re SHANAMUGHAM ASARI ad. 417 

~ 8. 110 (6) and (f)—Person leader of local 
factions responsible for bullying—He is nose 

the less Sanger oed because he owns house and lands, 
BEA person who ie a leader of local factions ree- 
ponsible for constant threat and bullying is none 
the less dangerous to the community because he 
lives ina house and owns lands and s. 110 (e) and 
(f), of the Oriminal Procedure Oode, applies to such 
a type of person In re Mana Mad. 491 

8. 133— Application under — Magistrate 
‘ordering opposite party to remove obstruction or 

iQ, appear on certain date to show cause against 

r gi—Party appearing — Magistrate, tf can 

sang case to other magistrate for disposal at this 

stage. 
kê Where upon an application under s. 133, Criminal 
Predure Code * the Magistrate after recording some 
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evidence orders the opposite party to remove the 
obstmiction by certaingdate or to appear before him 
to sh®w cause against the removal of obstruction 
and the party appears before him, the Magistrate 
must himself proceed with the case and has no power 
at such stage to send the case for disposal to another 
Magistrate Umrao SINGH v, KANWAR LAL 

f Lah. §17 
8. 146—Suit for recovery of land brought 

six years after attachment under s 146, Criminal 

Procedure Code, if barred —Limitation Act (IX of 

1908), s. 23. > A8 

Suits brought for the recofery. of property after 
attachment under s. 146, Oriminal Procedure Code, 
are cases of a continuing wrong within the meaning 
of s 23, Limitation Act, and such suits brought 
more than six years after attachment are not harred. 
GuaMaANDI MISSER v JAGARNATH MisseR Pat. 256 
—~$ 147 (2)—Order in nature of mandatory 

injunction cannot be passed under s. 147. 

The Magistrate kas no power unders 147, Criminal 
Procedure Oode, to make an order in the nature ofa 
mandatory injunction. Usman ALI tv. EMPEROR 

Nag. 234 

8.164. Bes Madras High Court Criminal 

Rules of Practice, r. 85 422 

8. 164—Siatement under s. 164—Whether 
raises suspicton that it is not voluntary. 

A statement of a witness obtained under s. 164, 
Oriminal Procedure Oode, always raises a suspicion 
thatit has not been voluntarily made. The sec- 
tion was not intended to enable the Police to obtain: 
a statement from some person and as it were to put 
a gesl on that statement by sending in that person 
toa Magistrate practically under custody, to be 
examined before the judicial inquiry or trial, and 
therefore, compromised in his evidence when judicial 
proceedings are regularly taken. EMPEROR v, 
Our Pat, 716 
8. 17 3—0Order on Police report that case 

be, poruo off—Accused, rf entitled to copy of such 

order. 

An order of a Magistrate on a Police report under 
s 173, Oriminal Procedure Oode, that a cass be 
striek off is an administrative order and not a 
judicial order and the accused is not entitled to a 
copy of euch an order. Braum Day v. EMPREOR 

Lah, 850 
m 8 177, 18O0—Conspiracy—Jurisdiction of 

Courtewhere conspiracy ts found at one place and 

offence tn pursuance thereof committed at other 

place — Accused charged with conspiracy to abduct 
formed wi U., P.—Allegation of further conspiracy 
to cheat, at Sukkur—Accused not charged of this— 

[wo conspiracies not alleged to be parts of one 

transaction— Court at Sukkur, if can try offence 

of conspiracy formed outside tts jurisdiction. 

Oonsfiracy is a substantive offenceinitself It is 
not given in one of the illustzations tos 180, Orimjnal 
Procedure Oode, as one of the offenpes which is an 
offence because of its relation to another offence, such 
ag abetment which would give the Court jurisdio- 
tion either where the principal offence or the connect- 
ed offence was committed, nor can it be brought 
within the meaning of the section itself. It isnot one 
of the offences named in s. 18). The gist of the. 
offence of conspiracy lies not in doing that aot or 
effecting the purpose for which the conspiracy, is 
formed nor in attempting to do any of the acts nor 
in inducing others tò do hem, but in the forming of 
the scheme of agreemenf between the parties, Con- 
spiracy is generally a ter of inference deducted 
from certain criminal acts of the parties accused, done, 
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in pursuance of an apparent criminal purpose com- 
mon between them, In certaig casee it may thesafore 
be difficult for the Oourts to decide whether a®parti- 
cular agreement which forms the basis of a criminal 
charge was made or concladed at a particular time 
or at a particular” place. Butit does not follow 
therefrom that the scope of the conspiracy would 
determine the place where the conspiracy or part of 
it occurred It is not the act done in pursuance of 
the conspiracy but the place where the conspiracy 
was formed or made which determines the jurisdic- 
tion of the Oourt andeit has been consistently held 
that in an indistmeht for conspiracy the venue 


should be laid where the conspiracy was and not, 


where the result of such conspiracy was put in exe- 
cution 

Five accused persons were tried by the Sessions 
Judge of Sukkur of offences unders 140-B, conspiracy, 
under s. 366, kidnapping, and s. 420, cheating. It was 
not alleged in the charge that the conspi to abduct 
and the abduction was made in Spkkur where all the 
five accused live The criminal conspiracy was formed, 
that is tosay, the offence was committed outside the 
Province of Sind and outside the jurisdiction of the 
Sokkur Court somewhere in the United Provinces. 


It was also alleged that there was a further con-’ 


entered into at Sakkur but the 
accused were not ged with this second or further 
conspiracy at all. It was not the case of the prose- 
cution that the two conspiracies were part of one 
transaction; - 

Held, that upon the facts of the case and the charges 
as framed, s. 177, Oriminal Procedure Oode, applied 
and the Court at Sukkur had no jurisdiction to try 
the ofence of conspiracy committed outeide its juris- 
diction. Emrgror v. PunsumaL German Sind 620 

9.181 (2)—T partrer in certain firm at 
kyab--~He agreeing to do business on firm's bekal 

at Cochin and to send money and account to Akya 
Failure to send money and account, and closing 
of businessa~-Complaint by firm lodged at Fe? ka 
for breach of trust—Court at Akyab held had'no 
‘urtediciion—-Offence held was committed at Cochin. 
e failure of a person to remit the money or to 
bring it to the place to which he had to brin 
it does not necessarily constitute the offence ae 
iminal breach of trust although a aba may 
have to account for money; it is not the failure to 
account, but the misuse ot the money for dishonest 

purposes, which constitutes the offence, ° , 
was a partner in certain firm at Akyab, It 
won agreed between him and the firm that hə 
should go to Cochin, there receive consignments of 
rics sent by the firm both from Akyab and Rangoon 
and sell it there He was’ required to submit 
accounts and pay the net cash balance resulting 
,from the business to the firm at Akyab but did 
notido so Further, whilst he was in @ochin hé 
rge ized a certain sum on behalf of the firm in a 
Uo of law. lhis sum also he failed to remit‘or 
account for. He then closed the business in Ocehin 
butiinstead of returning to Akyab to aubmit his 
unts and pay the-money in, he proceeded at 
once to his native place in Cutch. The firm filed 
a TE for breach of trust before a Magietrate 
yab. 

eld, that the Oourt at AEyab had no jurisdic- 
tion. If T had left the money.in Oochin, the offence 
was committed at Cochin. If he took the money 
sombwhere else he must have misappropriated the 
money in Cochin because it was there that he 
failed to do with theemBney that which it was 
required of him to do, namely send it to-the firm at 


apiracy of cheatin 
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Akyab. So in any case the offence was committed at 
Cochin and not at Akyab. Vasangr Kutuzes v. KANJI 
TOKBRSBY Rang 175 


wen, 197 (1)—Delegation by Government of its 
power to appoint and remove officer—- Sanction to 
P A officer, tf necessdry —Sanction, tf condition 
ece . 
The. delegation by the Locoal Government of its 
porer to appoint, an offcer only means that the 
al Government performs that act itself through 
the medium cf a particular officer as the channel 
through which it is done. Itis an ordinary case of 
“qui facit per alium facit per se. It is, np doubt, done 
in accordance with the delegation, but nevertheless 
it remains the act of the Local Government The 
sanction of the Local Government is, therefore, neceg- 
sary under s 197 (1), Criminal Procedure Oode. for 
the prosecution of the officer. , 
Sanction of the Local Government ig a congition 
indispensable under s. 197 (1, Criminal Procedure 
Oode, to the taking of cognizance by a Magistrate, who 
would otherwise be incompetent to try the case. 
It was nottke intention of the Legislature when en- 
acting 8. 197, sub-s. (1), Oriminal Procedure (ode 
that the sanction of the Local Government should be 
requisite to the prosecution of subordinate officsrs, 
but the effect of delegation of the powers of punish- 
ment must beto make that sanction a preliminary 
requisife to prosecution. TUN Ya v. Tur King 
Rang, 4 
- 8, 202—Magistrate referring eat War 
Police for investigatton—Power of Police to arrest 
and investigate offence independently of Magis- 
trate's direction and send accused for trial upon 
charge sheet 
There is nothing in s. £02, Oriminal Procedure 
Qode, which debars the Police from exercising their 
powers ander s. 54, Oriminal Procedure Uode, and 
arresting the accused, merely because the Magis- 
trate had referred a case for investigation by them 
under s. 203, Criminal Procedure C a 





jode 
Magistrate has referred a complaint of a 

the Police for investigation under s. 202. an 
Procedure Code, it is not competent to the Police to 
investigate the offence complained of independently 
of the Magistrate's directions and to send up the 
accused for trial for the offence complained of apon a 
charge sheet. IIMPEROR v BIKHA Morr Sind 899 FB 


verve $38, 206, 438—Trial of accused 
8. 409, Benal Code (Act XLV oo 18601) Pe 
tion by Atm to be committed to Sessions after 
prosecution case was closed—Jurisdiction of Sessions 
Judge to order Magistrate to commit accused— 
Sessions Judge can only make reference to High 
Oourt if interference i3 necessary, 
Where an accused put on his trial under s. 409 
Penal Code, makes an application to the Court of 
“Sessions after the prosecution case ıs com pletely 
closed apd the SesSions Judge directs the Magistrate 
to commit him for trial, the order of the Sessions 
Judge is entirely without jurisdiction He can only 
make a reference to the High Court if he things that 
an, interference is necessary. He has no power him- 
self to make such an order. Such an order ig thorough- 
ly ill-advised, the application being made after the 
closing of the prosecution case. SuPBRINTENDAN; & 
REMEMBRANCBR OF LBGAL AFFAIRS, BENGAL v, NABIN 
Osanpra HUR. | | a Cal. 521 
=— 8, -239— Conspiracy — Number of persons 
charged with conspiracy tocommit criminal breach 
of trust and cheating — Each y o ahem charged 
with. some specificoffences committed in purdtance 





t 


` 


xxx 
Criminal Procedure Code—contd. 


of conspiracy — Oharges, +f according to law— 

Misjoinder. 

Where a number of persons are charged for a 
conspiracy to commit a breach of trust and 
cheating and each one of them is separately charged 
with different specific offences either relating to 
cheating or criminal breach of trust, committed 
in pursuance of that conspiracy, i e. in course of a 
single transaction lasting for some years, the 


charges are not contrary to law and there is no 
misjoinder of charges. AKPeIL BANDHU ue, i a 
, Cal. 409 


PHROR 
$.2590—Compensation — Awarding of com- 
pensation in frivolous and vexattioua cases is dis 
_eretionary with Magistrate- Appellate Oourt, when 
entitled to set aside order to pay com ation, 
. Once it has been decided that a case is a false one 
and frivolous or vexatious, then it ia a matter with- 
in the Magistrate's discretion es to whether it is 
one in which compensation should be given or not 
and the Appellate Courtis not entitled to set aside 
an orderfor payment of compensation insfch a case 
‘save for very cogent reasons. 4 

Where the Appellate Court altered the°Magistrate's 
order for compensation because, in its opinion the 
accused’s defence was not a true one, without giving 
any convincing reason why the defence evidence 
should be branded as false: 

Held,that the Appellate Oourt had no sufficient 
justification for setting aside the order. L. R.“ABROL 
v. 8. L, BIRPAUL Pat, 357 
s. 250 — Order for compensation to accused 

— Duty of Magistrate to record reasons shown 

against order of compensation—Fatlure makes the 

order invalid. 

Under s 250, Criminal Procedure Code, before 
ordering any person to pay compensation, the Magis- 
trate must call upon him forthwith to show cause why 
he should not pay compensation and the Magistrate 
shall record and consider any cause, which the com- 
plainant or informant may show. Where the Magis- 
trate does not record any statement made by the 
complainant as showing cause against bis \being 
ordered to pay compensation. But in his order he 
states the points that he raised, that is not sufficient. 
The Magistrate must record the words used by the 
complainant when showing cause unless of couree 
complainant chooses to put his reasons into writing 
lf this is done and the writing is filed, it would 
obviously be unnecessary for the Magistrate to record 
it again, and filing the written submission woald, in 
effect, be recording the cause shown. Unless thiseis 
done, the order of compensation is bad. Tus Kane v. 
Maung Troune Sewa Rang. 639 
s. 252 (2)—Magistrate's duty to summon at 

Governments expensea such witnesses of 

plainant as he thinks necessary—Case cognisable 

—Investigation by Police but no challan put up 

—Whether ground for refusing to*summon com- 

ponent witnesses. :a 

nder s 85818, Oriminal Frocedure Code, the 
Magistrate has to summon at the expense the Govern- 
ment spch of the complainants witnesses to give 
evidence before himself as he thinks necessary. He 
cannot refuse fo summon such witnesses merely 
because thevery case being cognizable one was 
investigated by the Police and no challan was 
gent up against the accused unless, he considers 
any of te witnesses to be unnecessary, GuuLam 
MoHIYYUD-DIN v BARDARA : Lah. 555 
ee ———— crn GB 269—8s. 29 and 269, tf can be read 
| together. 


Thegplain words bf a. 269, Oriminal Procedare 
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Oode, are that any particular class of offences béfore 
a Ooyrt of Session may be directed to be tried by 
a jury Thie implies tt the offences must be before 
the Court of Session and cannot derogate from the 
power otherwise given to prescribe which offences 
should not come before that Oourt: 

Section 269 cannot beread with s 29s0as to hold 
that the Local Government may direct that all or any, 
class of offences not punishable with death shall be 
tried by jury before the Sessions Court, and not b 
Magistrates invested with powes under 6. 
EMPsROR v, PRITHIVINATH œ Nag. 935 

$. 269 (3)—One eccused charged with 
conspir to murder and others charged with 
murder—Only two charges framed—Joint trial of 
all—S, 269 (8) held not applicable and form of 
trial erroneous. 

The plain meaning of the language used ins 269 
(3), Oriminal Pr&cedure Code, ‘is that the procedure 
indicated inthe section is applicable when the ac- 
cused are charged with morethan one offence, and 
when these offences*are not all triable by jury. 

Where in a case one accused was charged with 
conspiracy to murder, acharge triable by asseasors 
and other accused were charged with murder, a 
charge triable, by jury and only two charges were 
framed no accused being charged with more than 
one offence and a joint trial was held ; 

Held, that s 269 (3), Oriminal Procedure Code, did 
not apply to the case and the joint trial was 
erroneous. RAM GOBINDA Guaosa v. EMPAROR 

Cal. 529 
ss. 307 (3), 423 (2}—Powers of High 

Court under s. 307 (3), whether limited by 3. 428 (2) 

—High Oourt considering verdict of jury as not 

sustainable though it ta not perverse or wrong— 

Verdict, if can be reversed.. 

Powers of the High Court under s 307 (3), Crimi- 
nal Procedure (ode, are not limited by the provi- 
sions of sub-s. (2) of s.423 of the Oode. In cases 
where there has been a verdict of not guilty, how- 
ever, if is the practice of High Oourts not to reverse 
the verdict of a jury unless it is perverse or mani- 
festly wrong. On the other hand, where the jary 
has rg@turned a verdict of guilty, the matter stands 
on a different footing. It is true that the jury are 
judges of fact: it is open to them to believe or to 
disbelieve a witness; the verdict of a jury, especial- 
ly when it is unanimous, should not be lightly 
displaced. But, having 1egard to the language of 
8. 307 and? having regard to the duty which is 
enjoined upon the High Court and the powers 
which are conferred upon it thereunder, it cannot 
be said that so long as the verdict is not perverse 
or palpably erroneoas, the High Oourt must act 
against its own judgment and in the-teeth, as it 
were, of its own appreciation of the evidence must 
Gonyict a erson in respect to whose guilt it enter- 


tains grave doubts It 19 unreasonable to suppose | 





sidering the entire evidence and givi due weight 
to the opinipns of the Sessions Judge and the jury,” 
the High Court should be thas fettered to the pre- 
judice of the accused. It is the clear duty of the 
High Oourt in the interests of justice to reverse the 
verdict of a jury when it considers that the pro- 
secution has failed to establish the charge and that 
the verdict of the jury ıs not sustainable upon the 
evidence. EMPEROR v. BANSI Ali, 130 
ss.: 342, 537-.Ognf{esston forming «integral 
part of prosecution cas — Fatlure of Judge to 
question accused about corfegytion is serious omission 
not covered by a. 537, 
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Where the confession has been made an “integral 
and substantial part of the „prosecution case, the 
failure of the Judge to questipn the accused about 
it is clearly a serious omissi@h not covered hy the 

rovisions of s. 937, QOriminal Procedure Code. 

Lary WHAIKH v, EMPEROR Sind 324 
e B, 34.6—Transfer of case under s 345— 

Magistrate 18 bound to hold de novo trial. 

Pe: Henderson, J.— When a case has been irane- 
ferred under rovisions of s. 346, Oriminal Pro- 
cedure Code the Magistrate ıs bound to hold a de 
novo trial Apart’ from that the ordinary rule is 
that the Magistrate, whọ tries the case, is to record 
the evidence and, unlegs an exception is definitely 
provided for by some statute, that ordinary provision 
shoald prevail, BASHTI Gopar Samur v. HARIDAS 


BAGDI Cal 537 
— 8. 350 (2), interpre! ation, 

Par Khundkar, J. (concurring)—The first part of 

. Bub-s. (2) of s. 330, Oriminal Proceflure Code, was 





intended to provide that where proceedings have been ` 


stayed unders 346, the Magistrate by whom the case 
is subsequently taken up is to hold a de novo trial. 
The only reasonable construction to put upon the 
gecond part of the sub-section would be to say that 
where procesdings have been submitted to a superior 
Magistrate under s 319, the sccused may not insist 
upon a de novo trial. Tohold otherwise would be to 
render s. 349, aub-s. (2) of no effect. SasHTi GOPAL 
Samu v: HARIDAS BAGDI Cal. 537 
8.367—Power of High Court to expunge 
remarks from Magistrate's judgment or order — 
Magistrate exculpating acoused by his order—He is 
not justified in making remarks seriously prejudic- 
ing accused—~Person neither accused nor witness— 


Magistrate, if justified tn condemning him without 


giving him opportunity of being heard. 

Ib is a serious matter for the High Oourt to expunge 
remarks from a Magoustrate’s judgment or order. 
I+ will interfere to expunge remarks which are 
libellous and irrelevant. but if they form an 
integral part of the judgment or its argument, and if 
they are inseparable, the Oourt will not in d 
mutilate a judgment so that it reads disjointedly or 
ywncoherently, nor will it interfere merely because the 
Court may have passed remaiks adverse to a witgess 
provided the judgment shows there is some basis for 
them, however Inadequate may appear this basis to 
the higher Court. It may well be the bounden duty 
of a Judge or Magistrate ın giving his judgment and 
his reasons to comment adversely upon the conduct 
of witnesses; so also it may be his duty to domment 
adversely upon the conduct of accused persons even 
though he may not consider the evidence sufficient to 
Wada them for trial tothe Court of Seasion. Nor 
will the High Oourt iu revision inquire into question 
of fact, but in dealing with applications of this nature 
it will take the Magistrate's judgment as it stands, 

Where the Magistate’a own order excalpates rather 
than inculpates the accused, he 1s not justified in 

remarks seriously to his prejudice whioh will 


making 
be justitied onl® if his order tended to inculpate - 


rather than exculpate. | 6 

A Magistrate when he is called upon to investigate 
a case in which a large number ot persona may be 
involved and may appear to be unplicated insome 
offence, may in his order consider the case against a 
person who 1s neither & witness nor an accused, 
muy have to consider facis in relation to a particular 
individual who 1s not an accused or witness in order 
to weigh fairly the evidence against the accused or 
the evidence given by wi 8, but a Magistrate 18 
not Justified in condemnigg 
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being given an opportunity of being heard. KARTAR. 
CHAND SgaNKBREDAS V, EMPEROR Sind 57 
———— 86, 420, 421, Proviso—Appeal by convict 
under 38.420, from jatl—Appellant, ıf can insisi 
on personal hearing-—- Power of Appellate Court, in 

this behalf. . 

The rule ‘hear the other side’ audi alteram partem 
cannot be extended without qualification, to crimi- 
nal appeals presented by a convict from jail under 
s. 420, Oriminal Procedure Code. The relevant pro- 
visions are contained in as. 419, 420 and 423}, Cri- 
minal -Procedure Oode It is clear that the proviso 
to the last section deals with appeals presented 
under s. 419, and by the language used, the Legis- 
lature has expressly restricted the Aight of the 
appellant to be heard to cases under e. 419. By 
necessary implication the right tobe heard under 
s. 420, Oriminal Procedure e has been denied 
though the inherent power of the Uourt to do 
justice, by directing the accused to be produced 
before it for being heard upon his case, is not in 
any way limited. In spite of the restriction con- 
tained in the’ proviso to s. 481, wherever the Ap- 
pellate Oourt considers it desirable that the accused 
should be heard, the Gourt has power to direct the 
production ofthe prisoner before it for disposing of 
the appeal. But it cannot be said that a convicted 
person presenting his appeal under s. 420 from jail 
has- aright to be heard in person, JALAM BHARAT- 
SING v. EMPHROR | Bom. 352 
—— 3. 423 (2). Sze Criminal Procedure Gode, 

.1898, s. 307 (3) 4 ' 130 
——— 8. 423 (6}—Accused found guilty under 

es. 363 and 498, Penal Code (Act XLV of 1860), 

and sentenced—No separate sentence under g, 498— 

On appeal Sessions Judge finding accused guslty 

under s. 498, and not under 3. 363—W kether can 

award sentence under s. 498—Limits of. 

Under s. 433 (b), Oriminal Procedure Uode, in an 
appeal from conviction the Appellate Court may alter 
the finding mamtaining the sentence or with or 
without altering the finding reduce the sentence 

The accused were tried bya Magistrate who oon- 
victed them ander es. 363 and 498, Penal Ovde, and 
sentenced them under s. 363 to rigorous imprison- 
ment for one year and six months each and awarded 
no separate sentence under s. 498, In appeal the 
Sessions Judge found the accused not guilty under 
s. 363, but guilty unders 498. He upheld the con- 
viotion under s. 498, bat felt that he bad no autho- 
rity to pass & proper sentence as the Magistrate 
had not- passed any sentence under that section : 

Heid, that the Sessions Judge had jurisdiction 
to pass appropriate sentence ander s. 498 subject to 
the limit of one year and six months which the 
Magistrate had imposed. SUPERINTENDANT AND Rg- 
MHMBRANOBR OF LEGAL AFFAIRS, BENGAL v. Hossgin ALI 

| , Cal. 799 (a) 
8. 435—Bzpression of opinion, in revision 
“on points beyortd those pr wtthin 3.435, 

Per Shagpe, J.—It “s ot considerable doubtas to 
whether ıt 18 within the province of the High Gourt 
when acting under a, 435, Oriminal Procedure Code, 
to canvass, and express opinions upon, all t@pics, 
however interesting may be the points of law or 
practice involved in them, which have arisen in the 
course of the pruceedings before the inferio: Urimins} 
Uourt, On revision its inquiry is limited to “the 
correctness, legality or propriety of any finding, 
sentence or ee eee or passed” ig ‘the 
irregularity of any pro ings Of such inferior 
Court.” Tor Kine y, Mauna Tuoune Saws 

2 Rang. 639 3 
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——— 88,435, 438—Reference to High Court—~ 
Abstract questrtons of law, tf can be a: hahaa 
Sessions Judge finding no tllegality—Case, 1f 
should be referred 
Abstract questions of law should not be referred 

to the High Court for decision 1n.peuding pioceed- 

ings. The objectof as. 435 and 488, Oriminal Pro- 
cedure Uode 15 that inoidents of incolrectness, 
illegality or impropriety should be brought to the 
notive or the High Colt, and where the Sessions 

Court itself considers that there has been no 

illegality, etc , thare is no proper ground for making a 

reference. KHMPEROR v. PRITHIVINATH Nag. 935 


———~—- $, 43%. BEB Uziminel Piocedure Oode, 
1898, s. 206 © 521 
————- $. 439. Sze Oriminal trial 546 


8.439—High Court can and should direct 
re-hearing of appedi ın proper cases where Appel- 
late Court mtsdirects itself on pornt of law, 
Though the High Court should not, in revision, 
direct a re-hearing of an appeal on the ground that 
the Appellate Court had takena mistaken view of 
the facta, (tor that would be tantamount to a direc- 
tion to take the view that commended Jtself to the 
High Oourt, and in efect to direct that an acquittal 
Be turned into 8 conviction), yet the High Uourt can, 
and should, in proper cases where the Appeliate Cour. 
has misdirected itpelf on a point of law, pont out the 
error and duect the re-hearing ot the appeal. Ma 
THAUNG v, NANDIYA kung 547 
— 8. 471--Accused gutlty under 98. 380p Penat 
Code, but found tnsune at tyme oF committing 
offence — Whether can ve acqurited under s. 84, 


Menaul Oode, and kept under care of rélaitves on 


‘their giving securuy for has gooa behavtour— Proper 

course—enal Code (Act XLV of 1860), 8. 34. 

Where a Mogistrate nnas the accused guilty under 
8. 326, Penal Uude, but acquits him under s. 44, Penal 
Code, as he is found incapable of understanding the 
nature of us act due to insaolty, aud orders him 
to be handed over to the care of his relatives on 
their furnishing a seculity for his good behaviour, 
the older contraveness. 471,Criminal Procedure Code, 
in sucha case the accused should be detained in Bate 
custody in a lunatic asylum, Tax Kine v, Tun KHIN 

, Hang. 48 
sS. 480 ~Debt Conciliation Board consitiuted 
under Punjab keie os Lruebtedness Act Vii of 

1934), whether Court—dts proceedings, whether 

gudwtai—such Boura, tf can take acin for con- 

tempt of Court Commiied before gt. 

Unuer s. lo, Punjab kelhet ot Indebtedness Act, 
the Conailiation Board has the powers of a Givyal 
Uourt with relerence LO the examination of she par- 
ties and witnesses aud their pioceedings ale judicial 
proceedings. a body s0 empowered must be a Vout 
und 163 pioceedings are judicial proceedings. The 
Board, theretore, has Jurisdiction to take action 
Bg210st a Pdlby 4appeailug betore 14 for contempt ol 
vurt unde: s, 4bu, Criminal Piocefuie Uode, and’ 
tue him under s. 248, Penal Codd. BUDAU 4, EMPEROR 

Lah. 794 

8.488. Sse Burmese Buddhist Law 418 
——— s §.448-—Husbang adjudicuted tnuoivent— 

Whether sujfictent cause Jor non-payment of 

Mutnienunee, 

Lhe mere tact that the husband has been adjudi- 
cafed un insolvent does not show thet he is unable 
bo Pay tor the mainvenunce ot his wife aud that, 
that Constutes suiiicient cause for non-payment, 
Under the piovisivns of s, b0, Civil Procedure Code, 
as now enavied, the salary tw the extent ot the first 
hunaied repees and one-half of the remainder of 


KAN INDIAN OASES 
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such salary is exempt from attachment and does 
not vest in Receiver. ‘Ihe husband would, there- 


N 


fore, t he is prepared,to do work and earo salary 
be in position to Qupport his wife. SHYAMA 
OHARAN v. ANGURI Davi All. 235 


— §. 526. See Oriminal trial—Transfer 
` 110, 350 
-- 8. 526—Allegations against Magistrate— 
If they are untrue, the Magistrate must specifi- 
cally deny them 
Where petitioners in their application for trans- 
fer ot the case allege certain things against the 
Magistrate, and the High Court calis for an expla- 
petion from him, ‘it ıs bettdy, wf it is a fact, for 
him to deny the allegations. Meiely saying that 
“what the petitioners believe 18 not evidence” and 
that their statements are‘ purely conjectural and du 
not admit ot any discussion” 1s not enough BINDES- 
WARI MISSIE v EMPEROR Pat. 49 
s. 526—Appircation for staying proceed- 
ings with intention to make transfer application — 
Securny bond demanded and executeud—Transfer 
application mades-Application dismissed depot 
as ordered not being made—Secursty bond heia 
‘could not be forferted, 
A person who was concerned in ‘two cases filed ap- 





epuications iu both the cases for the stayiug of pru- 


ceedings under s. 526, cl. 8, Oriminal Piocedue 


_ Gode, as le intended to apply to the High Uvurt for 


the transfer of both the cases to another Uourt, The’ 
Magistrate ordered him to execute bonds in each of 
the cases as provided by the recent amendment to 
8 526, Oriminal Procedure Code, and then adjourned 
the two cases inorder to enable him to tile an ap- 
plication in the High Oourt and obtain ordweis 
thereun. Applications were in fact tiled in the 
High Oourtior the transier of the two cases, and 
he was ordered by the High Oourt to deposit a cer- 
tain sum before notice could be issued to the 
Magistiate, one deposit beng held to be sufhceant 
for both cases, T'he peison, however, failed to make 
the required deposit and his transfer applications 
were dismissed, the person himselt having appear- 
ed ın the meantime ım the Oourt ot the Magistrate 
and asked the Ooart to proceed with the trial of 
the gases. On receipt of the order ot the High Oourt 
norce was issued to the person to show cause why 
his bonds should not be forterted, ın both the cases, 
as he hud tailed to prosecute his transfer applica- 
tions and finally the Magistrate oidered that the 
bonds shouid be forfeited ın each case. In the bonds 
themseivés ailthat the person undertook todo was 
to tle an application fn the High Uourt tor the trans- 
fer of the cases : 

Heid, that it the intention of the’ law was that 
bonds should be turmished with the undertaking 
that not only Bpplications should be tiled but aigo 
that final orders should be obtained thereon, this 
should bg more clearly expiessed in the section 
itselt and should also be clearly set out in the tems 
ot the bonds themselves, and there being no such 
term in the bond, the orders ot We lower Oourt 


_o1dering „the torteipure of the two bonds was incor- 
‘rect. 


TARA SINGA v. EMPEROR Lah. 545 
§.526—Oase arousing pubie interest and 
excrement — If good ground for transfer of the 
Case. 

A mere factthat the case has aroused public in- 
teest and some excitement, 18 uO reason tor the 
trañafer of the case, when the chalian does not show 
that the tacts of the case are of any extraordinary 
complexity or involve any, specially dithcult questions 
Of law, JGMPBROR y. DRINITYINATH Nag. 989. 
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-—~——. 8, 526—Magistrate having private inter - 


view with one party out of Court and heareng his 
version of case--Whether suficient P leipon for 
transfer of case—Criminal trial—Transfer of 
case, 

The fact that the Magistrate trying a case has 


“hed an interview with one of the parties to the . 


case, privately and out of Oourt and had heard 
from such party his version of the facts, is sufi- 
clent to disqualify him from subsequently trying 
“the casein his magisterial capacity even if there 
‘are no reasons for ascribing any prejudice or 
_ ‘undue interest in. the case to the Magistrate. PRAN 
“Nata v. EMPEROR , Lah. 620 
——— 8, 526—Magistrate -putting up with person 
on whose endorsement the compiaint started—Ily 
reasonable apprehension of prejudice. . 
It ie undesirable that the Magistrate should be 
‘patting up with the person, who “had endo the 
complaint while trying a case which started on that 
‘complaint. In such a case, the question is not one 
- of legality of the trial but 18 one whether the 
accused has reasonable apprehension of prejudice. 
- The case, in these circumstances should be trans- 
ferred to another Magistrate. Brxppewaki MISSIR V. 
Emperor 
——— §. 537. 
1898, s 312 
——— § 539-B—No memorandum of local inspec- 
tton—Conorction, tf should be set aside. 


tu 
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Charge to jury—Misdtrection— Prosecution 
for forging entry in birth register — Direction to 
jury that they must reach conclusion that entry 
was false — Propriety of — Evidence about real 
age of person about :whom entry was made, 
admitted — Jury not satisfied with tt, returning 
verdict of guilty—Whether amounts to misdirection. 
Where a person is being tried for forgery for 

making a false entry in the birth register of a 

Municipality, the direction by the Judge to the jary 


- tothe eftect that in order to satisfy themselves that 


the entry was foi ged, they must reach the conclusion 
that the age of the person about wApse birth the 
entry was made, is wrongly entered, is beside the 
point. But ifafter admitting the evidence about the 
real age of such person the jury ale not satisfied with 
it and come to the conclusion that the entry is not 
&: genuine one, there isno misdirection as the 
only effect of such evidence would have been to give 
theman opportunity of bringing in an imfroper 
verdict of aqt guilty, if they would have been satisfied 
with it and such evidence would not have any effect 
upon the werdict of guilty alreacy brought in. 
ASABUDDIN v. EMPEROR Cal 523 
Confession—In absence of other evidence, 
if whole of confession should be accepted as true 
statement. 
It cannot be said that in the absence of other 
evidercge the whole of a given confession must be 


' accepted as a statement of truth in its entirety. lt 


Non-compliance with the direction in 6 539-B, - 


Oriminal Procedure Code, to make a memorandum 
of local inspection does not vitiate the tial, such 
an omission is an irregularity, unless ıt 16 proved 
that the accused is prejudiced, and where the 
conviction 18 not based on the local inspection, 16 
cannot be set aside. SsakuRa y, NASIBA 
. Oudh 259 
_ Criminal trial—Acguutal—Appeal agarnst—Oases 
_ Should be carefully considered in alt aspects before 
appeal ss filed—No attempt should be mage to 
, Snatch conviction by making out another case— 

Government shouldbe bound in arguments to grounds 

raved in memorandum, 

It is not properin an appenl against an acquittal 
„for Government to attempt to snatch a conviction by 
Making out another case against the accused. An 
", appeal against an acquittal isa serious matter, The 
liberty ofa person once acquitted 1s again to ba put 
„10 Jeopardy, and the cages, in which an appegl against 
„an acquittal 13 to be made, abould be carefully con- 

sidered in all theiraspects before the appeal 1s filed, 
„and Government should be bound in argumentand 
, Should consider themselves bound in argument to 
the grounds raised 1n the Mmothorandum ot appeal. 
Sind 620 


” 


_ EMPRROR y. PURSUMAL GBÉIMAL 
——— Approver — Oorroboration — Statement `of 
,acoused before Magistrate is‘ most powerful form 


gf corroboration 07 upprover provided tt definitely 
, commits ace to huye been present at murder— 
Corroboratt evidence, whether must connect accused 


tn every detati of creme. of 18 

Statement made by the accused himself before a 
Magistrate 18 the Must powerful form of corrobora- 
tion ofan approver that one could have, provided 
that the statement, dennitely commitsthe accused to 
have been present ‘at the murder of the deceased, 
-°| The corroborative evidence tending to connect the 


‘does not need to be evidemce connecting the 
‘in'every detail with the pa®ioular arime. Evidence 

_ is-only required which tends to connect the accused 

- - With the crime. KUSdALIA v, EMPBROR Lah, 548 


L7d—QG., L—V ° 


is true that 1f an accused person makes a confes- 
sion, the whole of that confession must be placed 
before the Qourt and is receivable in evidence 
But there is no rule of law which compels belief 
in the statement of a witness. The Court if it 
comes to the conclusion that the statement in its 


“ essential particulars 1s true is entirely entitled to dis- 


regard the statements which it may hold in the 


` circumstances are not true. EMPEROR v. Irwa MUNDA 


p 4 Pat. 300 8 B 
mma Confession Retracted confession — When 
| can be basis of conviction. 
As rule of prudence a retracted confession should 
not be the basis of-a conviction unless it is sub- 


' stantially corroborated by independent evidence, The 


ee 


"ig complied with, 


- *‘aocused with the crime described by an approver - 


‘object for looking for corroboration is to ind out how 


far the confession is tue and whether it can be acted 
upon for the purposes ofa conviction The best test 
16 whether tihe story as set forth in the: confession is 
consietant, natusal and plausible. EMPEROR v. MANU 
OHIK Pat. 716 
t Confeasion - Voluntarinesa—Slightest doubt 

about? voluntariness of confession is important 

factor in favour of accused. i 

Omission. to comply with the requisites of the 
Oriminal Jules of Practice wuld not vitiate a con- 
fesyion provided s. 164, Oriminal Procedure Code, 
412 

If there ia the slightest doukt whether the state- 
ment wase voluntarily made, then this defect would 
be animportant factor in favour of the accused and 
in favour of rejecting this confession, In re Das 
VIBAYA _ Mad®*422 

-— Gonviction Magistrates stigning judgment 
not. hearing all evidence—Convictroris legal, 

A conviction 18 illegal af the Magistrates who 
signed the judgment did not hearall evidence. Afa 
VABRASWAMY REDDI V. GuNIsETTY VENKATASWAMYe 
. idad.°874 
Duty of Appellate Court--Separate trial— 
Misjownder~Court of appeal or revision in dealing 
with such question must look position 


ponies 
charges were framed—Question of jotnder sould 


2 








~ 
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be decided after case is opened and Magistrate 

need not wait till time of framing of charges to 

split up case. , 

A Court of Appeal or revision in dealing with a 
question of misjoinder, must look to the position 
as it appeared when charges were framed. In 
deciding whether charges were rightly framed, one 
must look at the position as it appeared to the 
Magistrate, when he framed them. But it does not 
follow, that eg ee must wait till the stage of 
framing charges before he makes up his mind whe- 
ther to split a case up. Such acourse is most in 
convenient, ghd it should ordinarily be possible for 
a Magistrate to decide the question of joinder after 
the case has been opened by the Pablic Prosecator, 
AKHIL BANDHU Ray v. EMPEROR Cal. 409 

Duty of trial Judge—He must be strictly 
accurate in making comment upon evidence given 

before him. 6 

Jadges in appesl are rightly inclined to 
attach great weight to the views of trial Judgeson 
the manner in which evidence has been given before 
them. It is, therefore, essential thate a trial Judge 
should endeavour in making such comments tobe 
strictly accurate. MELNGA v. EMPEROR Lah. 96 


Kvidence — Cross-examination — Order that” 


each question must be repeated three times, 

irrespective of whether witness has understood first 

one or not, whether justified, ; 

Though itis the duty of every Court to see that 
the questions are properly understood by the wit- 
nesses and the cross-examining lawyer does not take 
undue advantage of the foolishness or simplicity or 
the want of understanding of a witness in the wit- 
ness-box, a general order that each question must be 
cb ce three times irrespective of the consideration 
whether the witness has understood the first question 
or not and irrespective of the standard of intelli- 
peace of the witness can hardly be justified. LAL 

AHADUR ROUT Y, EMPEROR Pat. 110 
—— Hiidence—Hvidence against accused—No 

explanation offered by accused—Accused must sufer 

consequences, 

An accused person is required to explain the 
circumstances which appear in the evidence against 
him and if he cannot or will not do so, he 
must take the consequences. If he chooses totake 
up the position that he relies upon the techni- 
eality that the whole burden of proof was upon 
the prosecution and refuses to s&y anything about 
the matter, he can hardly be surprised if he is con- 
victed on the evidence produced by the prosecftion if 
that proves circumstances from which hid guilt can 
be inferred. Ranney Lan v. Emprron§ Ali. 233 
-———. Eridence —Hordence of statements of person 

netther a witness nor accused—Adméissrbility. 

Evidence sbout the statements of person who is 
neither 8 witnesg nor an accnsed is not admis- 
sible, ASABUDDIN V. EMPEROR Oal. 523 

Evidence — Important witnes® on whose 
evidence prosecuiton and Judge rely not ex- 
amined by prosecution tn committal proceedings— 

onviction, tf justified. 
Conviction 18 not justified where the prosecution 
has fatled to cail important witnesses in the 
a Cormitting Magistrate’s Court, on whose evidence 
the prosecution and the Judge laigely rely and with 
whose evidence the evidence of other witnesses is 
closely connected. Rapan LALU SHAIKEH v EMPEROR 
, ; Sind 324 

— ‘Evidence —Police diary~Supervision notes 
„e oy siperionoficer — Whether should be excluded 

from Police draries sent to Court, 





t 


INDIAN GASES 


t1938 
Criminal trlal—contd., eee 


It is a mistake toexclude surpervision notes from 
the Rolice diaries sentgo the Courts. The investiga- 
tion may be (and usudily is) in the hands of a Bub- 
Inspector and the supervision is conducted by 
superior officers But the Court which ntay use the 
diaries to aid it in the inquiry or trial cannot rightly 
be left ın ignorance ofthe supervision which neces- 
sarily determines the course of the investigation ab 
point after point Their exclusion is apt to lead to 
a miscairiage of justice, if not also to leave a suspicion 
that something must be wrong with the investiga- 
tion which it 1s not desired ghould become known to 
the Courts. The notes cannos of course be used as 
evidence, any more than can the diaries of the in- 
vestigating officer himself; but they usually make 
these diaries more intelligible and more useful as 
gids in inquiries and trials. Eupsror v. MANUK ONIX 


Pat, 716 
Evidenc8—Unsworn tesittmony of young 
child—Aanitsstbiltty. a 

An unsworn testimony of a young child, is admis- 
sible in evidence. Section 13, Oaths Act, expressly pro- 
vides for cases ın which the provisions of ss.5 and 
6 ofthat Act have not been carried ont. Inre 
Dasi Vigaya Mad. 422 


Hvidence—Zemindar returning to village 
an evening with servant having lantern—Zemin- 
dar attacked by unknown persons and mur- 
dered Servant also being attached from behind 
running terror struck—Accused suspected und trted 
owing to tli-feeling betueen them und deceased— 
Hotdence of servant aloae—dJury and Judge relying 
on hig evraence and hisrecognizing accused—It was 
held doubt/ul whether eervant could recognize 
accused wn circumstances—Accused held could not 
be convicted on such extdence, 

On a ceitain cloudy evening a gemindar was 
reLurniny frum certain village to his own vlad, 
with a servant who had lanten with him. In t 
course of the journey the semindar was attacked 
bye certain unknown persons and killed. The 
servant who was also attacked from behind lost 
his head and fied droppmg the lantein without 
mgking any attempt to zender any first aid to his 
master or to discover what had happened to him, 








- as he was more anxious to save his own skin than 


to do anything else As there was ill-feeling 
between the acoused and the deceased, they were 
suspected ot the murder and were tried, There 
was evidence of the servant alone and the jury 
and the Judge relying upon his evidence and his 
recognition ofthe accused convicted the aocused: 
Held, that it was doubtful whether the servant 
could recognize the assailants inthe cucumstances 
und it wab unsate to convict any one upon the 
evidence of the servant. The motive assigned to 
murdeg was imadequate andthe ill feelng between 
the accused and the deceased explaimed how they 
were ymplicated on mere suspicion, K 6 
OHANDRA KARMAKAR yg, EMPBROR 6 Cal. 193 


Evidence of chtld—Murder of mother= 
Child's cries attracting passers-by— Wtinesses can 
speak not only of nature 07 cries of chila but also of 
what tt sard, so Jar as tt eapiasme thetr 
The evidence of the childis not admissible ag 

evidence ot the truth ot what it says but as 

explaining the conduct of othe: witnesses; even what 
1t Suld 1s admissible in evidence. Where therefore 
the mothe, of a ¢hWdeis murdered and the cries 
of the child attract the passers-by, the withesssa 
can speak not only? ei the nature of the child's 
enes, but even as to what the child said so far ag 
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it explains their conduct, Rasan LALU Saarxa v. 
Eragon Sind 324 
~~ Inherent powers off Court_to pass 8 
necessary for ends of justice—Persons charged 
with conspiracy to commit breach of trust and 
cheating—Oase split up in two groups at time of 
framing of charges to avoid eb = Evidence 
admissible against first group not all admissible 
against second and new evidence against second 
group necessary Magistrate ordering de novo trial 
zi second group—Order held was proper. 
Pinel Courts nae an juherent power to make 
Such orderaaa may fe necessary for the ends of 
justice. This herent power is not to be 
capriciously or Arbitrarily exercised; it ia to be 
exercised ex debito justitie to do that real and 
Bubstantial justice for the administration of which 
alone Courts exist; but the Court in the exercise 
of such inherent power must be careful to see that 
its decision is based on sound general principles 
and is not in conflict with them or with the inten- 
tions of the Legislature as indicated in statutory 
provisions. 

Oertain persons were charged for conspiracy to 
commit criminal breach of trust and cheating. At 
the time of the framing of the charges the Magis- 
trate found that all the accused could not be 
tried together and that the case should be split up 
in two groups toavoid misjoinder of charges. He 
accordingly formed two groups of the accused and 
ordered ade novotrial of the second group as all 
the evidence admissible against the first group was 
not admissible against the second group and the 
evidence against the second group would have to 
be taken de novo: | 

Held, thatthe Magistiate acted rightly in th 
exercise of hie inherent power in ordering a de 
novo trial AxkatL BANDHU Ray v, Emperor Oal.409 
- Jurtadiction—Statement by accused that he 

committed graver offence and was not triable by 

Magistrate—Whether deprives the Magistrate of 

jurisdiction, . 

A statement by an accused person that the 
offence committed by himis a more serious one 
not triable by the Magistrate, does not deprive 
the Magistrate of jurisdiction unless the, proseuc- 
tion accept the truth of that etatement or the 
Magistrate is of opinion that itis true. Inre 
APPU GouUNDAN Mad. 896 
~——_—-—— Murder—Kvidence—Oonspiracy «to wrongly 

tmplicate some person—Dying declafation of 

deceased also showing such cokspiracy—Oourt should 
not rely on evidence of witnesses jso conspiring 
unless there is evidence enabling it to distinguish 
true from false. r ` 

Where in a case there is clearly a conspiracy 
wrongly to implicate a particular individual, and 
the dying declaration of the person murdexed points 
to the same effect, before the Courts can rely 
upon the evidence of witnesses who have go 
conspired and®who had such influence over the dy- 
ing man that they can induce him to serve their 
purpose, there must be some other evidence which 
will enable the Oourt to distinguish the true from 
the false. Danao KANDERO v. EMPEROR Sind 99 
Murder—Fact that injury caused was in 

fact sufficient in ordinary course of nature to cause 

death, tf sufficient to establish murder ~~ Inten- 
tion to cause such injury, if must be proved. 
- Oases of homicide rd po bg decided by adherence 
to mechanical rules ; th BP Pere in each cage must 
depend upon the knowledgeand intention with which 
the were and the knowledge and 
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the intention of the culprit must be judged with 
reference to the particular circumstances of each cage, 
and in arriving at a decision on this crucial point 
reported cases can be of very little assistance. To 
establish the offence of murder, it is not sufficient 
that the injury inflicted wasin fact sufficient in the 
ordinary course of nature to cause death: it must 
further be proved that the assailant intended to 
cause an injury of this kind, 

Where it is doubtful whether the accused had the 
intention of causing injury sufficient in the ordinary 
course of nature to cause death, he must be given the 
benefit of this doubt; ablow inflicted with a sharp- 
edged weapon with such violence as fp sever com- 
pletely the upper arm is one which is intended to 
cause such bodily injury as is likely to causs death 
and constitutes an offence of culpable homicide not 
amotnting to murder onder cl (ljofs. 304, Penal 
Oode. Naa Avna Nyon v. Tan Kine Rang. 345 
Murder—Two men striking another with 

dangerous weapons and killing him--Whose 

blow resulted in death not certain—Both, tf guilty 
of murder—One committing offence in pursuance of 
threat—Wether mitigating circumstance. 

Where two or more persons unite together and 
strike a series of blows with dangerous weapons 
on the body of the deceased, that it is impossible 
to identify any one ofthe wounds with any one of 
the assailants and nevertheless if the deceased dies 
asa result of the injuries received, each of the 
assailants is guilty of the offence of murder. Where 
one assailant commits the offence by yielding to 
the threats of other, it is no mitigation of the 
circumstances. Section 94, Penal Code, is clear that 
the threat doss not affect his liability, and his 
assault is not only intentional (as distinguished 
from, accidental) but also voluntary within the 
Meaning of s 39, [&mpsrork v. ITWA MUNDA 

Pat. 300 886 
Re-trial—Prosecutton evidence not sufi- 
cient for conviclion— Re-trtal, if can be ordered 
to give prosecution another chance to produce 
- better evidence. 
It is an established principle of criminal law 








‘that if the evidence actually adduced by the pro- 


secution is insufficient to support 4 conviction, a 
re-trial cannot be ordered simply to givethe prosecu- 
tion another chance of producing further and better 
evidence. TRIPURARI BRATTAC 1ARJEB v. EMPEROR 


Cal. 514 
——-—-—- Revisifa: Bza Criminal Procedure Oode, 
1898, s. 439° 547 





= Reviston—Acquitial, if can be interfered— 

_ Oriminal Procedure Code (Act V of 1898), 9, 439, 
The High Court has no power to interfere in revi- 
sion with the order of acquittal. KUBSAALIA v Enr- 
PHROR - Lah, 548 
—_—— Sentence—Jotnt fine with terms of imprison- 
° ment in default in case of ach of two accused—~ 
Legalit ê 
- Sentencs of a joint fine with terms of imprisonment 
in default passed on two accused in ths case of sach 
of them ig plainly open to the objection that it is 
impossible to say whether either of the conficted 
persons is liable to suffer the entire term of imprison- 
ment and for what proportion ofthe default Such a 
sentence cannot be sustained. Sarver Kuanv Gaya 
MUNIOIPALITY Pat. 176 
—-— Transfer — Magistrate showing far tommuch 
haste in trial of case—~He fatling to gise opportu- 
nity to accused to engage proper legal assistance 

— Accused can get his case transferred. 

< ‘Where-the Magistrate has displayed far too uch 
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haste in the trialof the case andhas wrongly 
failed to give the accused opportunity to engage 
such legal assistance ss he thought proper, the con- 
duct of the Magistrate though not inspired by any 
unfair motives is such as tofl the mind of the 
accused not unreasonably with an apprehengion that 
he will not secure a fair and impartial trial before 
him and the accused therefore can get his cage 
transferred to another Magistrate, U Po Mya v, 
Tur King Rang. 350 

Transfer—Poltce examining withness— 

Witness if can be asked in Court tf the 

version riven by him tn Court is one given by him 

to Police—Magistrate disallowing the questton— 
- Oase, if should be transferred—Magistraie fixing 
awkward time for cross-examination during Ramzan 
fast when defence lawyers are Muhammadans—By. 
earlter order, adjournment to engage another lawyer 
when first fell ill refused—Case, held should be 

trangfrrred 3 

A witness who had been examined by the Police 
can reasonably be asked whether a particular ver- 
sion which he was giving in Oourt was given by 
him tothe Police. If he did give it, heis not con- 
tradicted. Bat if he did not, or if there is no men- 
tion of it in the diary, the value to be attached to 
the omission will depend upon the circumstances 
and may even mean the rejection of the version. 
The question, in any case, would be perfectly relevant - 
and legitimate. However, rejection of the question 
cannot be a ground for transfer, a 

It is necessary not only that justice should be 
ree but that it should appear that justice is being 

one. 

During the fast of Ramzan the Magistrate, fixed 
time from 11-30 A M.,t05P a. and again from 5-30 to 
10 p.m. forthe hearing of the case, though the 
defence lawyers were Muhammadans. By an earlier 
order he had refused adjournment to give reason- 
able opportunity to the accused of engaging and in- 
structing another lawyer when the first lawyer fell 


Weld, that the attitude and orders of the Magis- 
traie created a reasonable apprehension in the 
minds of the accused that they would not get a 
fair and impartial trial at his hands and that tho 
case should be transferred Lan Basapur RAUT v 
EMPEROR Pat, 110 

Trial by jury—Accused charged, with theft 
f—Only evidence against accused being of person 
recerring stolen property—Judge Bhue charging 
jury not pointing out unsafety of relying on auch 
evidence, with suficient force—If amounts fo mis- 
directiton. 

Where ina Gase an accused was charged with 
theft the only evidence connecting the accused 
was that ofa person who had received the stolen 
property, the alae of such a person is little 
difierent from t 
in his charge tothe jury does got point 
sufficient force the unsafety of relying of* his evi- 
dence, it amounts to a misdirection. Jn re KALII 
KORAYAN | l Mad, 416 

Trial by jury—In Sessions Court witness 
denying truth o statement by himself before com- 
mitting Odurt—Statement may be epidence—But 

Judge must warn yury to be careful and cautious 

before deciding to act upon such statemeni— Inad- 

ser aaa placed before jury—Oharge, if 
ad. 

Where a witness denies the truth in the Sessiong 
Court of the statement made by himself before the 
Odyymitting Magistrate,.the . statement. before the 
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Magistrate although may be treated as an evidences, 
yet the Sessions Judge inshie charge to the jury must 
emphagéze the necessityfor very great caie and 
caution tn the part of the jury before they de- 
cide to act upon a statement of such a character. 

Where a Judge places before the jury an inad- 
miesible and irrelevant evidence, the admission of 
such evidence is prejudicial to the accused und the 
charge is bad. Ram GOBINDA Gross v [impzRor 

Cal 529 
Trial by jury—Jury—Unanimous on certain 
evidence—High Oourt should not differ unless 

there are strong reasons ° 

Where the jary is unanimdus -in their opinion, 
that certain evidence is true, the High Court should. 
be reluctant to differ from such an pinion apart. 
from strong reasons which would induceit todo so. 
KUMARISH CHANDRA KARMAKAR 0 Jiupzror Cal. 193 
Cross-examination. Ses Oriminal trial 110 
Custom—Custom in derogation of general law— 

Proof of. 

It is a well-established rule of law that a custom 
in derogation of the ordinary law must be-proved by 
very strong and cogent evidence b 

iven effect to and it would not be”safe to deprive 
the widow of a separated Hindu,who has daughters 
to look after but no gon, of he»nasband’s inheritance 
by giving the word lawaJ<@ in the clause in ques- 
tion a meaning which it admittedly does not literally 
possess. RAGHURAIUY BINDRA Prosap Oudh 32 FB 
Evidence—Hecent instances of Jamily custom 

being followed — Custom, tf should be taken as 

ancient f 

There may be cases in which the evidence of a 
few and comparatively recent instances of a family 
custom being followed muy be accepted as po 
that the custom is ancient 











FATIMA SuLTan v. Nigar 
ALI Kaan Lah 82 
Custom (Punjab) — Adoption — Eligibility — 


Among high caste non-agricultural Hindus residing 

an towns daughter's son can be adopted, 

Amang high caste non-agriculturel Hindus, resi- 
dent ın towns such as Khatiis of Amritsar, strict 
Hindu Law has been varied, and a daughter's son can 
be validly adopted. Á 

Suhan adoption has the full effect of a formal 
adoption under Hindu Law and the adopted son 
severs his connection with his natural family and 
becomes the male lineal descendant of the adoptive 
father. Rosyan LAL v. SAMAR NATH Lah. 746 
—Allenatlon— Necessity —Debis for marriage 
of son and muklavea ceremony of daughter, if 

jor necessity, 

Under the customary law the debts contracted 
by a person for the marriage of his sonand for the 
muklawa ceremony of his daughter are for necessary 
purposes. Tas MopamMan v. BHAJAN Lan Lah 394. 
Ancestral land—Sonepat Tahsil in District 

Fre i aa of land jor debts of last male 

older. 

In Sonepat Tahsil of Rohtak Districh where a mate 
pioprietor governed by customary rules dies leaving 
ancestral fended property, sach property is not hable 
inthe hands of the next holder in respect of debts 
contracted by the deceased Sur UHARAN v. Oc ANDGE 
Ram Lah. 312 
Applicablilty — Kakaeais of Tapala— 

Alienation—- Whether governed by Muhammadan 

Law or custom, 4 

The Kakezajs of Tapala village, in the Funjab 
are governed, in matfe:8 of alienation, by personal 
law (Muhammadan Law,’and the mere circumstance 
that the village was owned by,the Kakazais or that 
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this tribe supplied the lambardars did not prove’ 


custom HIR Anmap v. Boe Gnas Lah. 23 
———Landlord and tenagt — Dholi tenure®— 
Nature of— Whether confers right of taking 


minerals oy dholidar— Land tenures. 


“ Dhols tenure isa form of tenure known in the 


provinces of the Punjab only, for the benefit of the: 


temple. On a grant in dhols, the proprietors continue’ 
to be proprietors ofthe land and the dholidar in 
right of the temple and his successors become ten- 
ants in perpetuity. Ordinarily, sucha tenure would 
not confer the right of taking mines and minerals 
on the tenant; that right would, if it was intended 
to be given, have to bê given expressly, KHEMA 
NAND v. KUNDAN Lah. 92 
—— No definite ‘rule of custom on particular 
matter—Parties can fall back on their personal 
law—If personal law also does not contain definite 
rule, matter must be dectded according to justice, 
equity and 
-~ Parties, Rajputs of Batala Tehsil, Gurdaspur 
District—Widow of male proprietor is entitled to 
suttable maintenance oui of nis estate in hands of 
her sons or step-sons—Such maintenance 18 charge 
upon her husband's esiate—On partition charge 
attaches to portion allotted to each son and can be 


realized in proportion tn wich division of pro- 


ty 18 made. , 

t is settled law that among parties ostensibly 
governed by Oustomaıy Law, if on a particular 
matter no definite rule of custom is proved to exist, 
the paities are entitled to fall back on ther ‘per- 
sonal’ law If the ‘personal’ law also does not con- 
tain any definite rule applicable to the case, it must 
be decided according to "equity, justices and good 
conscience * 

Under custom amongst the Rajputs of Batala Tahsil, 
Gurdaspur District, the widow af 8 male proprietor 
is entitled to suitable maimtenance out of his estate 
in the hands of his sons, whether they be the issue 


of the surviving widow or widows or of a pre-deceas- . 


ed wife. Such maintenance isa charge against the 
whole and every part of the hueband’'s estate, and, 
subject to certain provisos, ıt is enforceable against 
the heir or heis in possession, or those claiming 
under -them. The widow accordingly has aright to 
be maintained by her own sons as well asby her 
step-son out of the estate which they inherit from 
their father so long as the estate is joint. If 
the sons choose to divide the estate among themselves 
without 1eference to widow or without making any 
suitable arrangement for her Mmaimtenance, such 
partition which isthe act of the sons and to which 
she is nut & party, cannot destroy the charge for her 
- mainianance which, she has on the whole and every 
part of her husband's estate. Itfollow# therefore, 
that on such partition, the charge attaches to the 
portion which has been allotted to each sop, and 
must be realized in the propoition in which they 
have divided the property among themselves This 
is the just and eqyjtable view, and there 18 no rule ı £ 


custom or Hindu Law tothe contuary  GURDIAL SINGu : 


v. Tay Kaur Lah. 705 
Pre-emption— Recent out-growth of town 
separated by fields—Custom obtutned in such 
locality must be proved. 
A custom must be ancient and immemorial and 
a custom of pre-amption cannot possibly be proved 
in a comparatively recent abadi. , A person therefcre 
alleging such custom in a recent outgrowth of a 
town separated by the fields® ntust prove that custom 
oben insuch locality. Kijan OHAND v. NANDA 
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Shamlilat land— One co-sharer taking 
possession of such land and building on it—Other 
co-sharers, +f can heb Hep junction without 
proving any special damage to them. 

_. The plaint iis came to Court on the sole ground 
that the land in dispute had been resorved for 
public purposes, and that by taking possession of 
this land the defendant was depriving them of the 
use of land on the occasions of mairiages snd 
deaths and asked for permanent injunction 
restraining the defendants from building over,the 
disputed site This fact was denied by the defen- 
dant, and it was stated that another piece of land 
had been reserved for common purposes $or use on 
the occasions cf marriages and deaths. The defendant 
produced evidence to show that another piece of land 
had been reserved for use for public purposes, It 
was found that the land in sut formed part of the 
shamilat abadi : 

Held, that if the plaintiffs had stated inthe pisêmb 
that they were entitled tou permanent injunction 
on the ground sthat-they were proprietors in the 
village and that none ofthe proprietors could dc 
anything which“altered the condition of the joint 
properly without the consent of all the co-sharers, 
it would have been open to the defendant to plead 
that there was a custom inthe village allowmg a 
proprietor to make exclusive useof a part of the 
shamilat abads land so long asthe area of land 
appropriated by him did not exceed the area that 
would fall to his share on partition As the only 
ground of attack urged by the plaintifis was the 
reservation of the land in dispute for publio purposes, 
the defendant was never called upon to plead 
custom in his favour. In view of the pleadings of the 
parties, no question ofspecial damage arose in the 
peculiar circumstances of the case and the plaintiff's 
suit for injunction should be dismissed. 


Per Din Mohammad J., (Obtter)—In the absence of 
custom, none of the proprietors can do anything which 
alters the condition ofthe joint property without the 
consent of all the co-sharers. It is well-established . 
‘custom that no individual proprietor can appro- 
priate to himself a portion of the common land 
and use it in such a way asto affect the rights of all 
the co-sharers at the time of partition In a gut 
therefore by a co-sharer for an injunction restraining 
the other ¢o-sharer from building on a common land 
aninjunction can be granted without proving any 
special damage to plaintiff. INDER Sinai v, BHANA 

Lah. 41288 
—_—_—* Successlon—Amarpuri Aroras of Multan 

Town, tf governed by personal law— Sons of 

daughter take in preference to sons of brother. 

Amarpuri Aroras of Multan Town are governed 
by their personal law. Sonsof daughters ofa de- 
ceased Amarpuri Arora take hisestate in preference 
to gon of the brother of the deceased, where there 
is no evidence that thg deceased had gone to reside 
in a village eand had adopted the professions and 
habits of agriculturists, Baar Asu Ram v. Konagr 
Das Luh, 320 


srry Collaterals—-Aggarwal Mahajans o 
Rohtak District--Nephew, 1f can sugceed wit 
uncle to property of deceased sonless uncle, 

It is no Ae ue that the ronnie doea not® 
recognize right of representation in succession 
Kab collateral heirs, but this rule of law fas 
been modified by custom among Aggarwal Mahajang 
in Rohtak District generally as well as in the 
neighbouring Districts, this right has been mêcognie- 
ed for a long, time, and nephewa dre_ allo to 


r ~ 
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succeed with their uncles to the property ofa deceas- 
ed sonless uncle. Kaunr RAM v. Morar Lah, 542 
Succession—Female interest in conflict with 

male interest— Custom of female's succession— 

Absence of documentary records —No instance of 

claim by female actually made or dented—~—Evidence. 

showing that daughters assent was always taken 
when succession went to her prejudice— Evidence, 
if enough to prove’ exclusion of females. 

When the interests of a female are in conflict with 
those of a male and the only evidence is that of 
instances of succession without any documentary 
record of the custom alleged, such as a regularly 
compiled #iwaj-t-am, the instances can ordinarily 
have small evidential value unless they show that 
a claim by a female has been actually made and 
denied, Incase where there is no evidence that any 
female ever claimed an inheritance which was 
denied, while there is the admitted fact that when 
a will was made in favour of a nephew to the pre- 
judice of a daughter and a son, the testator took 
precautions to obtain the daughter's ‘assent as well 
ag the son’s the evidence does not prove that in 
the family of the parties, females do not inherit. 





FATIMA SULTAN v. NIEABR ALI KHAN Lah. 82 
USNO — Law to be applied is generallye 
personal law of parties—Custom, if alleged by 


rty must be in precise terms and onus lies upon 
him to establish it. 

The law to be applied, in relation to tite devola- 
tion of property is normally, the personal law of the 
parties ; and ii a party asseris that the personal law 
does not apply, the onus is on that party of showing 
that custom opps and further he must plead the 
custom alle in precise terms and must by evi- 
dence establish the custom as pleaded. In many 
cases the party alleging 8 custom may hy the mere 
production of the rtwaj-t-am be abie to give prima 
facte evidence of the custom alleged and so cast the 
onus of proof on his opponent, but this circamstance 
_ does not obviously affect, the universality of the pro- 
position that he who alleges custom must plead and 
‘prove it. KISHAN SINGH v. SANTI Lah. 87 FB 

amages—Suit for-—Converston—Mortg ige wrongly 

including lund belonging to plaintif —f act brought 
to notice of mortgagee—Platnttff letting out land to 
mortgagor who cultivating and paying rent to 
plaintif —Suiton mortgage by mortgagee—A ppoint- 
ment of Receiver-—Land wrongly included in 
application for appointment — Receiver collecting 
produce of land of plaintiff and selling it — 

Proceeds applied towards his expenses—Swit by 

plaintiff to recover rent—Mortgagor, mortgagee and 

Receiver impleaded as defendants —Held, no cause 

of aciton against mortgagee and Receiver on 

ground of conversion and against mortgages on 
ground of negligence 

Negligence ın law is the breach of a duty to take 
reasonable care, an@ want of caze*is, therefore, only 
actionable at the suit of a pePson who has suftered 
damage becauge the defendant has actedin breach of 
a common law duty towards him, or of a statutory 
dut towards the pe at large ora class of the 
public of which he is a member. 

A mortgage wrongly included a piece of land 
belonging to the plaintiff. When this fact was 
Brought to the notice of the mortgagee, he ceased to 
have any interest as mortgagee in that land. The 
platntif, let out the land tothe mortgagor who culti- 
vated it and paid the rent Subsequently the mort- 
gagċe brought a suit on lis mortgage and obtained an 
order lorethe appointment of a Receiver, The piece 
otfand be to the plaintiff was wrongly in- 
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cluded in the suit. The Reeeiver met his expenses 
after sale of the prodype of this land. The plaintiff 
brotwht a suit to recBver the rent in respect of that 
land. The mortgagor, the mortgagee and also the 


. Receiver were impleaded in the suit as defendants. 


A decree was passed against the mortgages and the 
Receiver while the suit was dismissed against the 
mortgagor The mortgages fileia Letters Patent 
Appeal impleading the plaintiff and the Receiver as 
respondent : 

Held, that the Receiver was not guilty of any 
negligence and therefore it there waseny right of 
action against him, it must,,befor conversion. The 
suit ageinst the Receiver must ‘in consequence, be 
dismissed on the very simple ground that the plain- 
tiff was notthe owner ofthe produce of the land, nor 
was he ever in possession of the produce or entitled 
to the immediate possession of it, and therefore he 
could not maifitain an action for conversion in res- 
pect of the produce. Ifthe pleadings were construed 
strictiy, the above ground would be sufficient to 
dispose of the claim against mortgagee also because 
the plaintiff, specifically charged mortgagee with 
being guilty of conversion, and the plaintif was not 
entitled to succeed on a cause of action based on 
negligence, which was an entirely different cause of 
action to that which he set up in his plaint. Negli- 
gence not being actionable per se although the mort- 
gagee was negligentin making an incorrect applica- 
tion for the appointment of a Receiver, yet the plain- 
tiff was bound to estiblish that the mortgages owed 
a duty to him to take reasonable care. The mort- 
gages had no notice of the alleged agreement in the 
contract of tenancy between the plaintiff and the 
mortgagor that the mortgagor was not to dispose of 
any part of the produce until the rent had been 
paid Theorder of the High Court, therefore, was 
made without jurisdiction and was of no effect aid 
the decree of the original Oourt agsinst the mort- 

agor subsisted. P.B Boss v, M R.N. OUHETTYAR 

IRM Raag. 804 $B 
Deeree — Construction — Construction leading to 

anomalous result ought to be avoided. 

In construing decree, one must have regard to the 
najure of the suit and the previous procsedings 
which led to the suit. A construction which leads 
to an anomalous 1esult ought to be avoided Oxnrnta- 
MAN RAMJIPANT GJARPURR Y Govinp VITHAL KANE 

Nag 753 

—Construction— Decree-holders’ rights depend 

on cofistruction of decree —Appellate decree, con- 
struction. 

The rights of the decres-holder under a decree 
will mai depend upon the interpretation of the 
decree. Where there is an appellate decres that is the 
decree that has to be construed and that decree 1s the 
one that takes the place of the lower Ovurts’ decree. 
BSAHEBCHAND HARAKOJAND v. BATTASRAO Nag. 561 
-Directions in decree— Whether effective ao 

far as execution is concerned. e 

-Directions not embodied in theedecree are not 
effectiva so far as the execution of the decree is 
concerned, SuaNKarR v, RAMO IANDBA Nag. 761 
Deed— Consideration — Evidence — Patwari helping 

parties to execute sale-deed—Constderation fraudu- 
tent and this fact known to patwari—Hs evidence, 
if can be relied to prove price incorrect. 

The patwart was an attesting witness to the sale 
deed and admittedly helped the parties, that 19 the 
vendors and the vegdess,"to execute the sale deed on 
fraudulent consideratiog : 

Held, that being a pasty go à fraudalent transaction, 
he could not be consi a very satisfactory wit- - 
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ness to prove that the price entered in the sale deed 
was incorrect. GULZARI Lan MOHAMMAD AFI 
Kuan Alle 40 





—Constructton— Body of deed containing pre- 
cise,desemptton of land to be conveyed—Mtsdescrip- 
tion in rider meant only as confirming recitals 1m 
deed, +f prevails over deed. 

re there isan adequate and suficient defini- 
tion, with convenient certainty of what is intended 
to pass bya deed, any subsequent erroneous addi- 
tion will not vitiate it according to the maxim falsa 
demonstratv non nocet., ) 

Where, therefore, thadeed of conveyance indicates 
with precision the boundaries of the land conveyed 
but a rider in such deed which is only meant for 
confirming the recitals inthe deed and notas a 
reservation, gives a misdescription, the description 
in the rider will not prevail over the iecitals in the 
body of the deed. NAGRNDRA BALA Devt v. BAIDYANATH 
OUBAKRAYVARTY Cal. 113 
— —— Qonstruction— Discrepancy between bound- 

aries and area—Which prevails? 

In case of discrepancy between the area and the 
boundaries given in a deed, the boundaries will 
normally be taken asthe criterion for determining 
the property actually conveyed, according to law. 
Nanp LAL p. G.uLam A: MAD Lah. 424 
Construciton—Rules as to—Same word used 

in document— Meaning, if can be varied. 

No doubt the urdinary iule is that the same word 
used ın one and the same document should be taken 
in the same sense but this cannot be an invariable 
rule, and if there exist guod reasons for aking it 10- 
another sense at another place, there 1s no reason why 
it should not be taken in that sense 

The words used in a document must be interpreted 
- With regaid to the context and intention of that 
- document and not of any other. -Ragaurar p, BINDRA 
Prasap Oudh 32 F B 
Defamation — Defamatory matter appearing to 

apply to clasa if shown to be directly applicable to 

one individual of that’ class, such person” can 
matntatn actton for defamation. 

A. defamatory mattermay appear only to apply 
to a class of individuals, yet ithe descriptions Im 
such matter are capable of being, by innuendo, shown 
to be directly applicable to any one individual of 
that class, an action may be mamtained by such in- 
ages in 1espect of the publication of suvh mat- 

Ii therefore it ia clear the libel designates fhe plain- 
tiff in such away as to let those who know him 
understand that he wasthe person meant, it 18 not 
necessary that all the world should undarstand 

the libel; it ıs sufticient 1f thos¢ who,know him can 
Muke out that he is the person meant. ABMBDALI 
ADAMALI v. EMPEROR Sind 9 
Divorce Act UV of 1869), s. 16—Deeree Yor disso- 

lution of marriage by High Court made either in 

tts appellate or original side should be decree nisi. 

The provisidts of s. 16, Divorce Act, are plain im 
themselves, and are-subject to no qualinheation A 
decree for dissolution ot marriage, made 
High Oourt under the Divorce act, whether in ita 
appellate or in its original jurisdiction, should be 
a decree nisi and not one sabject to the confirma- 
tion of three Judges of the High Uourt under s. 17, 
Divorce Act kev. Po Tun v. Ma Onrr Rang. 408 F B 

8. 17/—Petttion, for confirmation of divorce 

Husband living tn adultery with brother's widow 

Pregnant wife driven eut of house—Wife living 

away for two years bet Ausband not taking steps 
~- fo ours -her- return—Husband though served 
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Divorce Act—concld, 


not defending divorce petttion—Divorce held should 

be confirmed. 

For a husband to live in open adoltery in the 
same house with another woman is certainly cruelty. 

The wife presented a petition for conlirmation of 
the divorce decree. It had been estublished m the 
divorce proceedings that the husband was living in 
open adultery with his brothe:'s wife inthe eame 
house and that he turned hiš wife out ofthe house 
when she was pregnant, after beating her. His 


_wife was away for more than two years and he took 


no ateps to secure her return mor did he take any 
steps to defend the petition for divorce though he 
was properly served : - 
Held, that the decree dissolving the marriage 
should be confirmed BARKAT BIBI v, Nawaz 
, Lah. 2188 
8. 22—Application for judictal separaiton 
on ground of adultery, ete— Evidence—Circum- 
stantial evidence enabling reasonuble tnferenee of 
adultery IED aa | of. 
Where adultery is alleged in a petition for judicial 
Separation under s. 22, Divorce Aol, 1b is difficult 
to produce evidence of witnesses who may have 
seen the guilty party n jflagrante delicto and at 


* most circumstantial evidence can be led from which 


a reasonable inference may be drawn of the guilty 
party having committed adultery. The only general 
rule that can be laid down upon the subject is, 
that thé circumstances must be such as would lead 
the guarded disoietion of a reasonable and just man 
to the conclusion. Rosner BURRUWES y. Mes, Enip 
BURROWES Lah. 163 
Easement—Hasements proper and customary rights 

—Duirnection—Right to village pathway is custom- 

ary right. 

A customary right such as the right to village- 
pathway is notan easement properly socalled. An 
easement proper belongs to adeterminate person or 
persons in. core of his or their land. A congeries 
of persons, such asthe inhabitants of a locality, un- 
less incorporated asa determinate juridical person, 
cannot claim an easement. A customary right be- 


` longs’ to no individual in particular. It may be 


enjoyed by anyone who inhabits a particular locality 
for the time being, or who belongs to the particular 
‘class entitled tothe benafitofthe custom. Easements 
rre, 80 to speak, private 1ighis belonging to parti- 
cular persons, while customary rights are publio 
rights annexed te the place in general  HARISADHAN 
Ds v. RADHIKA PROSAD PANDIT Cal. 252 
a Right of way—Three classes of, stated. 
Theré are three distinct classes of rights of way ; 
firet, private rights in the stricé sense of the term 
vested in particular individuals, and such rights 
have their origin in grant or prescription; 
secondly, rights belonging to certaia classes of per- 
gong or certain portions of the public, such asthe 
freemen of a city, the tenants df a manor, or the in- 
habitantseof a village; and such rights commonly 
have their origin in custom; and thirdly, public 
rights in the full sense of the term which exist for 
‘the benefit of all the King’s subjects, andthe surce 
ot these is ordinuilly dedication. HARISANDHAN Da 
Rap.ikaé PROSAD PANDIT e Cai.252 
Easements Act (V of 1882), 8. 12—Land mya 
on lease for buding purposes—Lessee, if can 
acquire casement of right of way over othere land 
belonging to lessor. 


A-person who has taken land for building 
purposes cannot acquire a right of w by ease- 
ment over other land owned by g his essor, such 


person not being in the position of an ownef* of 
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Easements Act—concld, ih Evidence—concld. it Seek 
immovable property under s. 12, Easements Act. . the need of placing, the onus does not arise. In. 
ABDUL RABHID v, BRAHAM BARAN AH. 227FB | other words, the qugBtion of onus at the close of- a 
ee 8, 15—Tenants using water from landlord's cas, only becomes important if the circumstances are 
tank to raise second crop for over 20 years, -so ambigaous that a definite conclusion is impossible 
openly without permisston—No compensation without resort to it PRATUL CHANDRA Br4DURI v. 
claimed by landlord during_such period—Tenants, | PURNA Ouaxpra B 1ADURI - Cal 610 
if acquire right "to use water by prescription— Evidence Act (| Of 1872)—Eutdence Act is 
. Landlord, if can claim compensation for use of complete code of -law of evidence and not modi- 
. water. ii . fication of law of evidence in England. 
’ ‘he tenants used water from the landlord's tankto - In questions relating to matters expressly provided 
., raise a second crop for over 4 periodof 20 years _ for the Evidence, Act, 14 must not be dealt with as - 
-openly and without obtaining permission irom the a mere modification of the, law of evidence pre- 
~ landlord and without any obatiuction During this _vailing in England. The &vıdencs Act is a com- 
period the landlord did not claim or recover any . plete Oode of the law of evidence in - British 
compensation for the use of the water by such Burma. Tas Kine v. NGAMYO . Rang 465 FB 
tenants. Landlord subsequently brought a saitto | ————~ 8.4—Where exidence of accomplice- is 
recover compensation which wasresisted by the _ tendered, Court shouldnotcall for proof of pre- 
. tenants on the ground that they had acquired a right sumption that he is unworthy of credit unless 
-by prescription to use water without liability to _- corroborate in material. particulars, 
„pay for it. Noattempt on the part of the landlord _ It is not desirable that in cases where the evidence 
was made to show that the tenants used water with his „of an accomplice is tendered, the Oourt should call 
_ permission or to negative tenants’ chalm as of the for ‘procs of the ptesamption that he is unworthy of 
: right: are credit unless corroborated in material particule rs. 
Held, that the tenants started-with a presumption | Experience has shown that in the. generality- of 
in their favour that they were using the water as of cases it is unsafe to convict upon the uncorroborated 
right and no attempt was made to show that they testimony of an accomplice alone, although it is not 
< were doing so with the permission of the landlord or _ illegal to do so. The Oourt should, therefore, regard 
’ any facts to negative the claim as of right, the tenants , an accomplice as prima facte unworthy of credit; 
had therefore acquired a puescriptiveright ‘touse but this presumption which 16 is open to the Oourt 
* water without paying for it, The fact thetinsome to draw is not a hard and fast presumption but one 
years there may not have been enough water to which may be displaced in the circumstances of a 
_jrrigate as large an area as in other years did not particularcass. T.a Kina v. Kea Myo j 
. affect the a saen of such right by prescription Rang 465 FB’ 


The landlord could not therefore recover compensa- ——_——— $, 8, illus. (f). Sus Evidence Act, 1372, s, 8 
tion from tenants MasapasAd OF VENKATAGIRI v. illus (A) i 259 
ARD. AMALA YAGADU Mad 568 ——'s 8, illus (j) and (f)—Complaint by 
Electricity Act (IX of 1910), 8 44 (G—For pre- ` woman that accused tried to ravish her—She mak- 
sumption under section, aceustd must be “consum- _ __ ing statements to such sffect_ to. witnesses imme- 
er '—Eleciricity supplied toproprietor of mill— diately ajter alleged attempt~—Silence of accused 
Manager, whether “consumer . l i —No evidence that a:cusations were made to him 

_ he presumption given in the concluding portion ‘or tn his presence--Statements by woman, if com- 
of s. 44, Electricity Act, 18 not available to the prose- | plaint—Salence of accused, if relevant. - 
“ution unless the person who is accused as having A woman made a complaint against the ac- 
„ prevented a meter from duly registering, Is ‘con- ., oused that he tried to ravish her. [he Court took 
~ sumer’ within the definition given in s. 2 (e). “info consideration the fact that immediately after 


_ _ A manager of a mill cannot bea consumer when the alleged attempt, the woman made statements to 
_the person supplied with energy isthe owner of the ; the witnesses that the accused tried to ravish her 
| mill. The fact that the papers sent with electric bills . The Oourt was also impressed with the. fact that 
< are signed by the manager, does not makeavy . even though the woman made accusations against 
~ difference. BHAGALPUR HAFOTRIC ẸUPPLY Co, Lp. v. the accused, he kept silent all the time. There was 
< PRoruULLA KUMAR Goose Pat 273 _ no eviflence that theaccusations were made to the 
Estoppel—lt ismized question of law and fast. __ accused or in his preSenoe. The accused was convicted 
| Bstoppel is always a mixed question of law and -unders_366 (1), Penal Gode : 
fact, JAMBU TAVANAPPA ADAKA V. GOPALKRISHNAOHARYA | Held, that asthe woman made no complaint but 
+ RangaosaRya KARVIE 7 Bom.866 only made statements; they were not relevant as 
ee ion of law—Erroneous admission | under s 8, fllus.(j), Evidence Act, shé . ought. to 
by Oounsel— Party, 4 bound. have made a complaint The statements were not 
“An, erroneous admission ona question of law made _ complant. A, anges 
` by a Counsel does snot bind the party whom he te- Held, farther, that as there was no evidence that 








| presents. HABNAM BINGE Y. Aziz * e Lah. 824 “the accusations were made in the presence of 8r to’ 

= Evidence. Bea Criminal trial f 110 ` the accused, the mere silence’ of thêl accused. did not 

‘a = Corroboration. ` fall unger ulus. (fi, tos 8, Ryidence Act, and. was . 

Mis settled law thata person cannot corroborate not, therefore, relevant.” The accused could not, 

| himself. Tas Kinev Noa Myo Rang. 465 FB  therefore,.be conysicted, Nea Ava Maung v, Tan King 

“ r Onus—Question of | onus only becomes < Kang. 222 
important if circumstances are so ambiguous that ———— 88 10, 30—Confession of one.of the accused 


© definite conclusion is impossible without resort who is dead and never brought to trial if admis- 
to. i.. eae ae sible under s. 30—If admissible under s. 10—8. 10, . 
nusas a determining ‘factor of the whole case can if applies to confession ‘made after conspiracy 
„only arise if a Court finds the evidence proandcon and'acts done in ,puriyfance thereof are -at an 
“ao evenly balanced that it can come to, no definite, | “end, il i - 
w conclusien. | 4 if the Court after hearing and: . Gonfegsion made h gne of ‘the accused who 
. wighing the evidence comes to a definite conclusion, - ie dead and never. broaght to the, trial is not ads 
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missible under s. 30, Eviden Act, as the confession 
of the co-accused. Nor, it iWis admitted, can it be 
admitted under s.10, because s. 10 applies to acts 
done in furtherance of a conspiracy or which bear 
some relation to the conspiracy and cannot be said 
to apply to a confession made after the conspiracy 
and the acts done in pursuance thereof were at an 
end. The words of s 10 cannot be extended to 
cover the oase of the confession of a person who 
was Go-accused or who might have been a co-accnsed 
on the charge of conspiracy and the offences which 
were its purpose or committed in pursuance of it. 
DENGO Kanpgro v “FMPBROR |, Sind 99 
8.30. Sea Evidence Act, 1872, s. 10 99 
88.35,79—Entry in death register— 

Presumption—Admissibility—Copy of entry, if 

admissible. 

The death register is maintained by the Municipal 
Board under the Municipalities Act, and a form is 
prescribed by the Municipal Manual which is adopt- 
ed with certain modifications by* different Munici- 

alities in the United Provinces. The registers are 

ept under s. 298 (2), cl. J (b), United Provinces 
Municipalities Act, and are admissible in evidence 
unders 35, Evidence Act. The correctness of the copies 
has to be presumed under s. 79, Evidence Aot, and 
there is further a specific provision (8 330) under 
the Municipalities Act, whichlays down the mode of 
proof of Municipal records. The copy is admissible 
in evidence not merely to prove the death of a per- 
son but also other relevant matters appearing on 
the record. Komaty. Gur OHARAK Prosan All. 263 
8. 79. Sse Evidence Act, 1872, s. 35 i 

2 

8.90-— Courts, if must draw presumption 
under—Grant—Resumption—Raj of Basti—Main- 
tenunce grant—Separation amongst descendants of 
grantee—Line of separated member dying out— 

Right of reversion—Oustom,-held not proved. 

Court isnot bound to draw the presumption under 
s. 90, Evidence Act. It has a discretion in the m&tter. 

Held, on evidence that though the Raja of Basti had 
& Tight to take property on reversion on the failnre 
of the line of the grantee, who had the land in, lieu 
of maintenance, thé custom that on. separation 
amongst the descendants of the tee and in failure 
of any line of the person who had separated, there 
would be a right of reversion to his property, was 
not established, ° : 

. Held, also, that it wag not proved that thb grantee 
had no right of transfer. JALBEŠƏWARI PRATAP NARAIN 
v. Parzsawani BAKSH Sine. . Ali. 594 

8. 9O—Document relied by party—Origin 
of possession, must be accounted or—Duty of 
ours pointed out—Hand-writing—Oourt, if can, 

On tts own initiative, compare handwriting with 

other documents, not challenged as fabricated, with- 

out ard of experts. - 

‘Bhe presumption unders. 90, Evidence Act, is 
rebuttable. It és to be made at the discretion of the 
Oourt, The presumption being based on the rule of 
expediency unless the surrounding circumstances 
satisfied the Court that the documents were produco- 
ed from proper custody, it would. be unsound to 
admit them. The provisions in s. 90 read with the 
Explanation meist on a satisfactory account of the 
. Origin of the possession being given by the party 

relying upon the documents. ‘The custody might 
not be in the atrictest*seyse legal custody, but, 
whether it originated in right or wrong, the origin 
must be explained. Ths eVourt must, therefore 
examine the surrounding circamstances tending to 
establish the connection of the party producing the 
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document with the person with whom the doenments 
should naturally have been. For that purpose con- 
temporary events assume importance, The Oourts 
action will be largely influenced by their Apprecia- 
tion in raising the presumption and appraising the 
value to be attached to the documents. 

Where the Judge compares the handwriting with 
the other documents which sre produced before him 
and which are not challenged as fabricated, such a 

rocess of comparison by the Oourt upon its own 
initiative and without the guidance of an expert 
and even with itis at all times hazardous and re- 
cognizably inconclusive. RUDRAGOUDA WENKANGOUDA 
PATILv Basanagoupa Danappacoupa Pati, Bom 361 

8. 90 — Lost document—Ezecutton and 
coptenits— Proof 0f-—- Production of 30 years’ old 
copy—Presumption of genuineness of original. 

The execution and contents of a lost ancient docu- 
ment cannot be proved merely by the production of a 
copy, which itself is over 30 years old; but this 
copy, considered with the other evidence, may give 





rise to a presumption as to the genuineness of the 
original, Hiks Bas v BANARSI LAL Lah, 755 

— $. 91. 
See Promissory note 540 
Ben Registration Act, 1908, s, 17 246 
8.92. Sss Promissory note 449 


—_——- 8, 92— Promissory note—Oral agreement 
not to make demand unitl specified condition is 
fulfilled — Ithas effect of suspending obligation 
under pro-note and falle within terme of proviso 
three to 8. 93. 

The promissory note is, by its express terms, 
payable on demand, that is at on But the 
agreement not to make a demand until the specified 
condition is fulfilled even if oral, has the intention 
and effect of suspending the coming into force of that 
obligation, whioh is the contract contained in the 
promissory note. Thus thsoral agreement con- 
stitutes a condition precedent tothe attaching of the 
obligation and is within the terms of proviso three 
of s. 92, Evidence Act. ROWLAND ADY v. ADMINIS- 
TRATOR-GENERAL oF DURMA l P. G. 49 
-— 8. 92—Two deeds, on their face, separate 

transactions—-Agreement not in writing, if can be 

oved to show that they were one transaction. 

“Where two deeds on their face appear to be sepa- 

rate transactions, it cannot be shown that it was 

agreed to be treated as one, by proof of another 
agreement not evidenced by writing. Dronanpan 

Tuwary v DARUPADI KUER Pat. 831 

8.108— Person not heard of more than seven 
yoars—Whether can be presumed to have died at 

i r date. 
nek te Oourt has to determine the date of the 

death of a person who has not been heard of fof a 

period of more than seven years, there is no pre- 

sumption that hê died atthe end of the first seven 
years, or + any ener? date. VitcaBay DATTU 








. JANKAR KULKARNI Bom. 199 
dagean 3. 114. Sze Civil Procedure Oode, 1908, 
O. XXI, r. 54 400 


8 114—Adoption—Ceremonies, presumption 
of—-Adoption 45 years ago—Adopies enjoying status 
and treated aa such all his ee ada aa -of 

86THS 





performance of due ceremonies arises in 
of anything to show contrary. mA 
When a person has for nearly halfa cantyry enjoy- 
ed the status of an adopted son, and has been treated 
assuch all hia life, at this distance of time it is 
not possible to get witnesses who were agtually pre- 
sent at the time and could depose té the performances 
of the ceremony. In gch circumstances, in the 


t 


of 
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absence of anything to indicate the contrary, it 
must be presumed that all the requisite ceremonies 
were duly performed, Rosyan Lat v. SAMAR NATS 
. Lah. 746 
- 8. 114— Two further tllustralions to tlus. (b) 
s. 114- are not exhaustive but for guidance. 
Two further illustrations given to illus (b) s. 114, 
Evidence Act, show circumstances in which the 
prump normally sto be drawn is capable of 
eing displaced These illustrations are not 
exhaustive. They are given by way of guidance 
only, and in order that a Court may test the facts of 
a particular case to ses whether anything has 
emerged to show that the evidence of an accomplice 
need not ke corroborated in material - particulars. 








Tun Kina v: NGA Myo .. ; Rang. 465 FB 
8.114 lus. (b). Sza Evidence Act, 1879, 
s. 133 463 FB 


8. 133 — Propositions to be taken into 
consideration while dealing with question to be 
decided under ss. 133 and 114 silius. (D), ~ 
While dealing with a question to be Gecided under 

8, 133 and s. 114, illus. (b), the following, propositions 
should be taken into consideration. Kirst: Provid- 
ed it has been established by extraneous evidence 
or matters appearing on the record -that -~ the 
accomplices are not- acting in collusion with one 
another, the cumulative effect of the evidence of two 
or more of may be sufficient to remove the 
prima facie presumption of the individual 
unworthiness of ciedit of their statements, and, if 
this be the case, a conviction may legitimately be 
recoided upon their statements alone, if the Court 
is-convinced: of their truth. The same - observation 
applies to the cumulative effect-ot the evidence. of 
an accomplice -and the confession of a co-accused 
where the presumption of their unreliability has, in 
the special circumstances, been rebutted.’ Secondly: 
that eviderce from a source which 18 not prima facie 
unworthy of credit- may piove ‘a tact which'displaces 
in a particular case the presumption .that-an 
accomplice‘is unworthy of cedit. Thirdly; -that 
corroboration must proceed from’‘a source extraneous 
to the person whose testimony it 18 Bought to cor- 
roborate,' But it may consist of extraneous pioof of 
a tact relating to that very person's prior conduct. 
What has been said of accomplices-applies to ap- 
provers and vice versa. Tun Kine v. Nea Myo - 

Rang. 465 FB 


Executlon—Attachment of property—Objection by 
third person-— Execution, Court can oniy decide 
abjectton— Objection proceedings alone, tf can 
be transferred wtthout transfer of execuiton 
spats 
biter.-Where some property of the judgment- 
d&btor 18 attached in execotion of a decree and a 
third person objects to such attachment on the ground 
that the property attached belor gs to him, such ob- 
jection can only be decided by the exeoption Court 
and the transfer ot the objection proceedings by 
jtself to another Oouit without transferring the 
execgition proceedinjs also tothat Court is not in 
accordance with law. Kasso Dasv. N C, Gorat Co, 
. Lah. 526 
Attachment—Settlor settling property on his 
o wife Settlor and hts, kewe to be matntaiwned ont 
of estate which wus not to be alienated—No pro- 
weston for widow's mastnienance after death of 
settlor—Lije interest only +n settiee created—~ 
Decree agatnst widow — Vecree-holder trying to 
attach, property — Properiy held coula not be 
ebttached—W Wow held had no disposing power over 
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estate — Decree-holder held could get Receiver 
appointed of .tn of property. pa GAU eS fg 

The settlement des settled the propsity on the 
settlo®s wife, and out of its income, she had to 
Maintain the settlor himself, his mother and the child 
then born and also subsequent born children,” Tha 
settlor died and so did his mother and there were 
no further children. The settlement contained the 
all-important provision that the widow was not to 
alienate the proporty. She became 8 judgment- 
debtor and the plaintiff sought to execute his dec- 
1ee on that property and the point was raised that 
it was not attachable unders. 60 (n), Civil Proce- 
dure Code, it being a right fo maintenance. There 
Was no provision whatsoever im the settlement deed 
for the maintenance of the widdéw. There was a 
provision for the property going subsequent to her 
death to the heirs of settlor and gettlee : 

Held, that the property could not be attached in 
execution of the decree against the widow as the 
document did not confer anything more than 
the provision for ¢ lfe-estate and since there clear- 


ly was a restraint on alienation imposed, this 
property was not property over which the 
judgment-debtor hed a disposing power. The 


deciee-holder, however, was entitled to have a Re- 
ceiver of the income of the property, although he 
could not bring that property to sale. JANAKI AMMAL 
v. MARUDAL OLBTTI - Mad. 305 
——— Jompletion of —Application for execution of 
decree— Appeal from decree by judgment-debtor and 
deposit tn Couri of decretal amount — Appeal 
dismissed wtth costs— Application again for pay- 
ment of decretal amount with. interest and costs— 

Deeree-holder stating that decree would be satisfied 

tn full if amount deposited was paid and that he 

would recover costs by separate execution application 

-Amount paid and Court ordering “decree satesfied, 

file will be consigned to record room '— Fresh ap 

plecatron by decree-holder for payment of interest 
on decretal amount up to date of realisation if 

matntamadle. . e at I a 

Tha decree-holder took out the execution of his 
money decree. The judgment-debtor appealed to the 
eek rae against the decree and deposited, into 
Court the amount due on the dearee. After the pro- 
ceedings had continued tor a long time the appeal 
failed and the decree-holder again upplied for pay- 
ment of decretal amount . with interest -thereon and 
Gusts. Some time was spent on the judgment-debtor 
applied for time and the deoree-holder subsequently 
made a statement to the effect that if, money deposited 
in the Court was paid,the decree would be satisfied 
fully, leaving costa of the High Court behind, for 
which separate application for execution would be 
made, The amount aleady in deposit was paid to 
the dearee-holders and though ın the vernacular 
1ecurd $he only order made was that the file should 
be consigned to the 1e¢ord room, the Judge himself 
wrote a biief order saying : “The decree is satisted : 
the file will be consigned to recerd room.” The 
decree-holde:s made a tresh application tor execution 
claiming interest on the decretal amount up to the 
time of realization: 

Hela, that ın spite of the use of the word ‘satisfied’ 
by the executing Court, ıt could never be said that 
the execution proceedings had terminated for good 
or that the decree had been fully aatistied. As in their 
previous appheation the desree-holdeza -had un- 
equivocally stated that tĦey claimed not only the 
decretal amount but infgr&st, too, on the said amount 
as well as costs, ıt cowld, not therefore be sald that 
by payment of the money deposited ın the Oourt to 
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the deéree-holders the deo ad been completely 
discharged. Theexecuting Oofkt had not, therefpre, 
become functus oficio and thit a fresh application 
for realization of the balance due to 
‘holders w4s maintainable AMIN OHAND v. Firm 
OHUNI Lat-Touner-Raw l Lah 814 
Decree binding — Executing, Court cannot 
amend decree—It must ascertain property to be 
sold, and for this, can look for its paramount 
description. 

‘An execating Court has no right to go behind the 
decree or in any way o add to or amend the terms 
thereof. It has to. exeeute the decree as it stands 
and any amendment thereof can be made only by 
the Oourt which passed the decree It is, however, 
the duty ofthe executing Oourt to ascertain the 
property which is the subject of the deéree, and for 
this purpose, it-is entitled tò look at the paramount 
description of the property, Mati-ur-Ravman KEAN. 


the deeras- 





vy. Sono Liar . Pat. 47 
Propert beyond- Munstf's. jurisdiction but 
within same Division—~Whether can sell it, 


“In execution a Munsif can sell property beyond 
his own immediate jurisdiction but within same 
Division. HARBANS Prosan SINGA v. JADUNANDAN Rar 


Pat. 924 
— Receiver — Oficial 


appointed 
- Receiver of mortgage 


` Receiver 
morigaged property pending 


suit—Mortgage decree— Property sold by auction, 


—Auction-purchaser permitted to depostt - balance 
of purchase 
over possession 


of property to purchaser —Subse- 
quentrautt - by 


Receiver against tenant of- property 


for rent decreed —~-Recaiver seeking to’ execute decree - 


Order of Oourt directing Receiver to give :posses- 
sion heldidid not discharge Receiver and he could 
execute decrees : ., ae: Needs 
3Pending a mortgage suit, the Officinl-Receiver was 
appointed Receiver .of the mortgaged ' property. 
here was a mortgage decree and the property was 
brought: to sale and sold by auction. The auctjon- 
aab gah, obtained an order giving him - leave to 
pay: the balance of- the purchase money-and for con- 
atioh. of the sale of the property to- him. By 
that order, the Official Receiver was directed * to 
make' over possession of the property which had been 
purchased. at the gale to'the purchaser‘tpon přo- 
duction by him of the appropriate certificate of gale. 
Subsequent to this the Receiver. institut & suit 
for rent egainst the tenant of the mortge gèdeproper- 
ty ands obtained a decree! The sale certificates 
were. subsequently produced and possession of the 
roperty made over to the auction-purchaser. The 
Receives then sought to execute the rent deeree: 
Held, that the order of the Odurt directing the 
Receiver to-make over possession of the property to 
the: auction-purchaser did-not -discharge the iver 
andshe could execute the rent decree. KANTI (HANDRA 
MUKGBRJER v. MUKUNDALAT, BARMAN ` - Cal. 209 
For®st.Act (XVI of 1927), 88. 26 (d), 5 5—Object 
of 8) 55—-Mast# when criminally-liable in cases of 
cattle trespassing in Government - Sorest--Oattles 
are also instrumental in theft of grass which they 
sat... and offence under 3. : 26: (d) ts as much an 
offence ‘aa illicit removal -of timber — Entrusting 
herd of 81 cattle to one youth -and two children 
-in vicinity of forest amounts to. such negligence 
a8.to suggest connivance at breach of law. 
The object of the iqlature in enacting s.t 55, 
Forest 1Act, was to make thegowner liable to a certain 
extent for the acts-of his servaat, civilly not criminally. 
It; is well established thateth® owner cannot be:made- 
criminally liable for the acts of his servant except in 


price Receiver directed to hand’ 
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certain cases by statute, Tt is also equally well 
established that he is civilly liable for wrongs done 
by his servant. In the case of cattle trespassing in 
Government forest anless duly licensed, the master 
cannot be criminally liable for the acts of his grazier 
in taking-his cattle into such forest unless he per 
mits thecattle so to graze by some overt acts or by 
some negligent omission. - 

While’ tools, boats, carts and cattle may be in- 
atrumental in cases of theft of ‘forest produce, the 
cattle are also instrumental in the theft of grass 
which they eat and in the. damage to grass and 
young trees which they cause in grazing: andan 
offence under a. 26 (d) is as much an offence as the 
illicit-removal of timber, and cattle used in com- 
mitting such an offence are as much liable to con- 
fiscation as cattle drawing a cart containing illicitly 
fe ed $i bar, mee , 
the ward used sin a, 55 is “confiscation aad not 
as inthe Penal Oode, ae i pean 
only relate to-the property owned: by. the - 
eared. but ee may be confiscated -from the 
possession of anyone, whether he isthe owner thereof 
or no. : . no 

‘Where a herd of 81 cattle is entrusted to one youth 

“and two children, there -is a-reasonable suspicion 
against the-owners that they themselves had com- 
mitted an offence, as entrusting such a large number 
of cattle-in the vicinity of a closed forest to a youth 
andtwochildren might be held to amountto such 
negligence ag to suggest connivance at a breach of 
the law  KMPRHOR v. MG AMAD KAN Nag.795 
Government of ak Aot, 1935, 8. 100— Acts 

¥ ing to Police Forces men Pag 
She ts relating to the Police Forces referred to 
ing 100, Government of Burma Act,’ are the General 
Police Act and the Local Police Acts, sach as the 
Bombay District Polica Act, the Oalcutta Police Act, 
the Rangoon “Police Act (Burma Act, IV'of 1899, 
eto.) Tun Yar. Tnn KING | Rang. 442 
—— 8- 124 (2)—Suit against Sub-Inapector of 

Police — Order of Magistrate tn committal pro- 

-ceedings purporting to commit accused to Sessions 

irrespective- of- whether acts were done in good 

aith or not —Such, order is contrary to s. 124 (2). 
a rein a case against a Sub-Inspector of Police 
the Magistrate refers to-s. 121 (°), Government of 
Burma Act in the committal proceedings but in 
the ordér refuses to come to a finding whether the 
acts complained œf were not done in good faith, 
the order amounts to one purporting to commit the 
accused -to Sessions irrespective of whether the 
acts were done in good faith or not and is clearly 
contrary- to the wording of s. 124 (2), Rar Manan 

PANDAY v. Mauna Po Sam . ' Rang. 360 
Government of Burma Adaptation of Laws 

Order, 1937, Cl. 10— Words “right, privileges 


e... 4%,  -. tgourred” have reference to right, 
ivtleges, ete, enforgeable at law, a 
The word “. right, privilege, obligation or liabi- 


j eady acquired, accrued or incurred,” in the 
aan oi Birma Adaptation of Laws Order, 
1937, must have reference not to the mere enjoy- 
ment of what is in facta boon orto the existence 
of being infact under a disadvantage, bùt to rights, 
prir ilona. ob BANDA or liabilities which are ens 
ble at law. - 
“Tar Dak len .~Olause 10 of the Government of 
Burma (Adaptation af Laws) Order, 1937, Must be 
construed strictly and the’ words “ right" and 
“ privilege ” must’be given their legal meaning. In 
law, a “right; Lisfan} advantage wigich- ogn be LA 
forced by appropriate aotion before a Court, and s 
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Government of Burma Adaptation of Laws 
Order—concld. 


“privilege `“ is nothing more than a special right 
enjoyed by certain persons, beyond the rights which 
the public in general enjoy. A “ privilege" also 
must be enforceable by action before a Court, or, as 
an immunity, be a complete answer in law to an 
action brought to enforce a general right. The 
tight (using the word in a loose sense) to have a suit 
stayed, therefore, isin law neither a rightnor a 
privilege. E. M. K. A. È ARUNAOBALLAM OBRTTYAR v. 
.M KE. R. V. VaALLIAPPA Rang. 275 F B 
Government of Indla Act, 1935 (26 & 26 Geo. 
V.o. 42), 8. 321, Proviso (b)—Interpretation— 
Proviso gannot be construed to mean without 
prejudice ° to sections providing mode of appoint- 
ment to of Governor — Governor appointed 
under old Aci—If can continue to function though 
not duly appointed under new Act — Offiee of 
Governor of Bengal under new Act is corres- 
ponent? office of Governor of Bengal under old 


a. 

Although s. 321, Government of Indig Act, 1935, 
is not very happily worded and though it might 
be contended that the first part of the proviso is 
not very easy to construe its meaning takenas a 
whole, and in so far as it affects the question 
whether the Governor who has been appointed 
under the old Act can continue to functionas sneh 
even though he was not appointed to that office 
in a manner provided by the new Actisclear and 
certain, because of the precise words at thé end of 


the proviso, namely “any such appointment shall. 
have effect as if it were an appointment to the- 


corresponding office under this Act.” Nothing could 
be clearer than the intention shown by these words. 
The section cannot be construed to mean that it is 
to apply only without prejudice to the sections 
whi rovide for the modeof appointmentto the 
office of Governor of Bengal; Bu a construction 
would make the section self-contradictory, and cannot 
have been intended. 

-The office of Governor of Bengal created under 
the provisions of the Government of India Act, 1935, 
is an offloe corresponding to the office of Governor, 
either in Council or with Ministers, created under the 
provisions,of the old Act. The use of the word “cor- 
responding” in s. 321 shows that when the English 
Legislature referred by inference to the office of 
Governor of Bengal, it intended to refer to the office 
of Governor of Bengal created by the Government of 
India Act, 1935, that being an offo corresponding 
to the office of Governor of Bengalunder the old 
Act. Tursi C) Anan Goswami y. M. AzIzoL Hugs 

i Cal. 225 

Grant— Construction — Conflicting descriptions re- 

garding subject-matter — Which prevails. 

Where there are two conflicting descriptions of the 
subject-matter of a grant, or two conflicting parts of 
the same descr pilon that which ig the more certaig 
and stable and the ost likely to have been inserted 
inadvertently must prevail, if “it sufficiestly identi- 
fies the subject-matter. Applying this rule to 
documents in which there is aconflict between the 
descfiption of the boundaries of the land conveyed 
and the description of the quantity, the description 
of the boundaries, if it is precise and accurate, 
dominates the description of the quantity. But if 

description of the boundaries is yague and un- 
certain, it yields to the description of the quantity. 

Band Raxv, BANARSI LAL Lah. 755 
Guardians and Wards Aot (Vill of 1890), ss 9 

(1), 39 (h) — Muhammadan minor giri born and 
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residing at Kulgan—Pew days after father's death 


_ [igs 
Guardians and Wards Act—coneld. - |, 


she with consent of mother sent to Bhawalpur State 

-Mother applying Jer guardianship at Medtan 

Coyrt-—Oourt, tf cangfntertain application— Person 

note residing within jurisdiction, applying for 

guardiansht Parag asta 

A minor girl of a Muhammadan was bern iy her 
father’s house at Multan After the death of her 
father the minor was sent to Bhawalpur State a few 
days later, with her mother’s consent. Within a few 
days the mother applied in Multan Oonit to be ap- 
pointed her guardian The Court rejected theap- 
plication on the ground that it had no jurisdiction, the 
minor being in thawalpur Btgte : 

Held, that the minor ordinarily resided in the 
Multan District and that the Oourt could entertain 
the application. ; 

A not residing within the jurisdiction of 
the Court is not incompetent to make an application 
for guardianship. Nazim Braum v. GaULAM QADIR 
Kean r 


- Lah. 318 
— 8. 29—Alienation of words Ea 
Sanction granted—Lender acting bona fide, whether 
can rely on sdnction — Particular amount not 
authorised by sanction—Lender can prove necesstty 
for that amount — Actual application of such 
-amount, if should be proved i 
Where there is a sanction authorizing an alieng- 
tion followed by the transaction so authorized, and 
no fraud or underhand dealing is alleged, the per- 
son who entera into the transaction with the guar- 
dian would be entitled to rely upon the sanction 
itgelt for the validity of the transaction. The lender 
is not bound togo behind the order of the Dietrict 
Judge sanctioning the loan, is entitled to rely on it, 
and if he acted fide, he is not bound to see to 
the application of the money or any part of it. 
Even where a particular loan is not found to be 
authorized by the order granting the sanction, the 
person dealing with the minor's guardian is not 
prevented from showing that the loan was advanced 
for necessity, and if he is able to establish the 
nee of the necessity for the amount and if he 
is able to chow that he has acted bona fide, the 
application of the loan so advanced for the parti- 
cular purpose will not have to be shown by him, as 
he is not bound to see to the application of the- 
moneys, even under the general Hindu Law. Vinarax 
Ganusa MALWADKAR Y, SaANTABAI BAPU BAYAJI 
Bom. 291 
3.34, Ses Guardians and Wards Act, noe 








41. 
—~$, 39 

1890, s. 9(1) 

ss. 41,34—Vower of Court to scrutinize 
accounts after the removal of guardian— Guardian, 
if can be qsked to hand over balance. 

The power of the Court under s. 41, cl. (3), Guar- 
dians and Wards Act, to direct a guardianon the 
termination of his guardianship to deliver any pro- 
perty belonging to the ward in his possession extends - 
to monies belonging to the minor and s. 45 isnot {ne . 
applicable to a guardian after his refhoval. On this 
construction of s. 41 (3), it cannot be held that the 
accounts filed by him before his removal must be 
taken to have been passed by the Court. MUNNI 
LAL v. MuxoTRSHWABR D Pat. 173 
Hindu Law—Allenation—Father—Sale for legal 

necessity and for payment of antecedent debt—Dis- 

tinction—Bulk of.consideration should be proved to 
be in discharge of antecedent debt. 

is no distinetign between a consideration 

as for legal necessity preperly so called, and a con- 

sideration which is of the mature of an antecedent 


a 





(h). Sga Guardians and Wards Act, 
318 
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debt. The question in all cases is this; whether 
the consideration is ofsach character as to sup- 
port thetransaction Legal Peecessity and agtece- 
dent debt are entirely on the ‘same footing.toe this 
extent that as it is necessary to prove the bulk of 
the apnsideration inthe one case, it ia necessary to 
prove the bulk of the consideration in the other: 
Held, that the proof of thefact that Ra 2,375 out 
of the consideration of Rs. 4,0°0 was for discharge of 
an antecedent debt was not sufficient to support the 
sale by the father JUTHAN Rau Donny v Ramon RAM 
TaWARI Pat, 632 
— Allanatlon—Necessity. Sar Hindu Law— 
Minor and Sag rn 149 
——— tdow—Debt incurred for eget 
necesstty~~Whether binding on estate after 
death when charge not formally created 
Under Hindu Law, a debt incurred by a widow for 
legal necessity ia binding on the estate after her 
death whether a charge was formally created or not. 
Dav PARMANAND v GOPALRAO Nag 159 
Widow— Suit to set aside— Proper 
order— Court finding part of sale consideration for 
leyal necessity — Order that alienee would retain 
possession beyond life-time of widow on payment 
of balance not found for legal necesstty—Order 
held wrong and should be eet aside. 

- Wheres suitis filed to set aside a transaction by 
a Hindu widowon the ground thatit is not justified 
by legal necessity, the proper order to be passed is 
that the sule should be set aside if it is not justified 
and that if ıt is justified, then it should stand 
and no question of payment either by one party or 
the other tothe opposite party can possibly come into 
the Judge aconsideration The Judge is not entitled 
to go back and enquire into the consideration for the 
debt already owing by the widow which was to be 
paid off by the consideration of the sale deed. 

- Where, therefore, the Oourt finds that out ofthe 
sale consideration of Rs. 2,500, Ra 1,800 was for 
legal necessity and passes an order that the alieness 
would retain possession of the propeities beyond the 
widow's life-time on payment of the balance which 
is found to be not for legal necessity, 6, e., Rs 1,200 
with interest thereon, the order is wrong and should 
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be set aside. ALODHAN KUAR v. NAURANGI Sina 
R a Pat. 473 
Debts — Avyavaharika debts—Whether 





binding on descendants—Suit for damages for mali- 

cious prosacutton—Decree—Debtito pay rt off-~ Whe- 

ther binding on sons and gra af | 

British Indian Oourts hage recognised that 
avyasaharika debts of an ancestor are not binding 
on his descendants, There isno difference in prin- 
ciple between acase in which a liability to repa 
is cast upon by actual borrowing and 4 case in which 
a person is bound to discharge an obligation creat- 
ed by a judgment of Court. No hard and fast rule 
can be laid down, and the Oourts have got to look 
at each debt and the circumstances under which it 
ares in order to find out whether it isa Vyara- 
harika or an ABayavaharika debt. 

The act of a person in bringing a malieious com- 
plaint without reasonable and probable cause is a 
tortuous act opposed to public policy or decent 
‘pyavahara’ and, a8 such, on avyavaharika act and 
his sons or grandsons are not bound by the pecu- 
niary liability ieee therefrom in the form of a 
decree for damages. The song and the grandsons 
are not bound by the debt created for paying off the 
decretal amount. Rac&pnanpan Banu v, Bani 


TaLi . | All. 607 
eas Father wDebts in new business start- 
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ed by Fhe Lm gl sons’ liability—Pious obliga- 
tion-—Father's debts under mortgage—Part consisted 
of antecedent debt and part of cash advance— Mart- 
gages can obtain mortgage decree for antecedent debt 
and money decree for cash advance against sons 
after father's death—Period of limitation for such 
sutt for money decree against sons—Limitation Act 

(IX of 1908), Sch I, Art 116, 

The minor sons’ interest in the joint family pro- 
perty would be bound even in the case of debts in- 
curred in new business started by the father on the 

und of the pious obligation of the sons to pay 
their father’s debts. 

The pious obligation of the sons to pdy the father's 
debts under a mortgages, part of which consisted of 
antecedent debts and part of which consisted of cash 
advance, can be divided into two parts. With regard 
tothe antecedent debts, the mortgage would have 
effect on the minor son’s interest in the property, 
but with regard to the cash advance, they would not 
be bound by the debt as a mortgage debt, but their 
interest in th property would be liable for that debt 
by virtue of the fact that it is a debt of the father, 
and the sons’diabillty would not therefore be regard- 
ed as & mortgage liability but as one to bave their 
interest in the property proceeded against in execu- 
tion of money decree against the father, 

Where the suit is brought against the sons after 
the father’s death, the mortgages can obtain a mort- 

ge decree for antecedent debts anda money decree 

or the cash advance against the sons which may be 
enforced by sale of the entire joint family property, 
unless the suit against the sonsfor a money decree is 
barred by limitation The period of limitation in such 
a case for the personal liability ofthe father under the 
registered mortgage deed is six years under Art. 116, 
Limitation Act. Therefore, in any case, the period 
of limitation against the sons would also be six years 
from the date of the mortgage-deed. GULAMKHAJA 
MAHAMAD IBRAHIM v Barva HiIRALAL Bom. 939 
Gift—Gift by father to married daughter 

— Principles of interpreting such gift—It is possible 
to make gift which in one contingency will carry 
absolute estate but be cut down tn effect to life 

interest tn other continganctes—Held on 4 e- 

tation of gift deed that daughter had no absolute 

‘estate devolving by inheritance on her husband after 

her death. 

“The quantum of estate given under a document 
has to be determined ona construction of the whole 
document and mot merely on the words used in a 
portion thereof, and asa matter of law, it is possible 
to nfakea gift which in one contingency will carry 
an absélute estate but (as the result of a gift over 
clause or of a cessor clause) be cut down in effeot 
toa life-interest in other contingencies 

In interpreting a gift deed made by a Hindu 
father in favour of his daughter two considerations 
have to be borne in mind: (|) that a Hindu father 
making a gift to ` daughter ordinarily desires 
that thateproperty should devolve only on thechild- 
sn 7 we | Ne Ee omer heirs in her 
husband's family, and (2) t such a parent makin 
a gift to his daughter soon after her marriage thinks 
it inauspicious to refer in terms to har death with- 
out issue and often employs oiroumlocutory lan- 
guage to indicate that contingency. 6 

Held, on interpretation of the gitt deed executed by 
a Hindu father in favour of his married dauthter, 
that the daughter did not have an absofute estate 
which could devolve by inheritance on her busband 
after her death issueless MALIRBDDI NARAYANABWAMY 
vt. KONDAPALLI GOPALASWAMI ? “Mad. 460 
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Gitt —Gift challenged on groundof. undue 
"“Wnftuence—Tranaaction found not unconscionable— 
Burden of proof 
Where a gift is im] ched as being procured 

by undue influence, and itis found that the .trans- 
nction was not kainan na the burden is upon 
the- persons challenging, the transaction to show 

“that the dones did use his_ position to obtain an 

unfair advantage over donor. Forman ALI MIJI v. 
UZIR ALT Saux Cal 712 
-— Gift during iliness-—-Such gift 

.when void- Gift held not void on this ground. . 

Under Hingu Law a gift can be repùdiated : as 
void on the ground that it, was made. by, the 
donor during illness the. donor - is in: very great 
physical. distress brought on by illness, which makes 
him incapable of thinking and. acting properly, or 
of forming, a- rational estimate as regdrds the 
a b ences of his, action. The man must. be 
aray elmed with the, TeS in the .gense that 

-mind must be unsettle by, it, before the. gift 
a repudiated as a void gift inlaw: ‘Where, the 
donor was undoubtedly suffering from a, wasting 
diseaze but he was freely ‘moving, about and, attend. 
ing to his normal works far. from being in extreme 
bodily pain at-the time when the gift was made, 
the gift cannot be said to. be void, for it cannot 
be said that the disease wae one which impaired 

his judgment. FORMAN ALI Mist v. UZIR ALI BURK , 

l Oal. 7192 

= ~ sme Gyt tainted with undue influ 

ence — Benefit, if can be retained by third party 

volunteer—Bona fide purchaser for value without 
notice—-Position of. 

In case of a gift tainted by undue influence 
and- imposition of the person procoring the gift, 
even an innocent, third party cannot retain the 
gift, if heisa mere volonteer. But if he ig a 
purchaser for value without notice, there ,,is no 
obligation of restitution on his part, the, fact of 
the purchaser being .co-villagers of the donor can 
not raise any presumption of his having notice 
`- of the undue influence exercised upon him, by the 
donee. Forman ALI Mii Uzm ALI Sara. Cal, 712 
impartible ~estate—Impartible estate 

granted by Crown subject to law of primogeniture 

> Blending, tf possible. 

There ig a distinction between 
partible estate andan estate arated 
subject to descent by primọgeniture 
ing may be possible inthe case of the former, it is 
riot’so in the case of the latter. Kartar SINGG Y. 
COMMISSIONER oF JINCOMB-TAI, PUNJAB,  Nonta-Waret 
FRONTIER AND DHLHI PROVINOBS, LAHORB , Lah, 739 
- Joint family property—Eaclusion from 
—Demand for partition followed by mere refusal ~ 
Whether amounts to exclusion. 

A mere- demand for partition followed by amere 
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yafnsal, if nothing move, would not* amount to ex-- 


clusion . In order to prove exelusion, ig must be 
shown that there was a deliberate conduct on the 
part ofthe party alleging exclusion, to keep his oo- 
ahareg out of the enjoyment of the common property 
ind a complete denial of his right. DATTATRAYA 
Srranam KULBARNI v. SHANKAR Manaps1 KULKABNI .. 
ý be eee et 434, 
i EEEN — Some -members separated—.Question 
whether others remained jotnt,is oné of fact. 
- Whenssgme of the members of a joint Hindu 
family -have separated, the other members might 
ave remained, joint; it, is .a question,of. their 
intention: whioh has: to ba prafed by evidence . The 
conguet of the parties co hapa must be looked ati, 
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ration; of pr —the :intention of the 

Site nt members of family to become separate 
owners. The question is a question of pure fact. 
After the separation of some of the meriberss the 
remaining co-parceners may continue to be co-par- 
ceners and to enjoy as members.of a- joint family, 
what remained after the separation or partition, of 
the family. property and the case of one or two 
members of the family, that the remaining mem- 
bers continued to be joint may, if disputed, be in- 
ferred from the way in which their family property 18 
enjoyed PRATUL OraNDRA eBAnADURI 2. NA 
CHANDRA BanaDURI Cal. 610 


- Minor — Necessaries supplied—Liability. 
_ Sea Hindu Law—Minority and guardianship 149 


— Minority and guardianship— —'Trade, af 
includes ordinary: agricultural operations—Neces- 
sartes supplied to minor— Liability of minor—Onus 
of, proof—Payment of rent, if. for necessartes— 
‘Necessaries’, AF tonfined to 'goods—Money borrowed 
for marriages—-Minor, 47 liable—Diwali expenses, 

- 4f. canbe allowed as necessaries. ‘ 

.. Mere- agricultural : rations cannot be. regarded 

as trade. kiben d ey, may become so if run 

on; ,modern commercial lines in connection -with a 

properly established business, but-to term the 

ordinary agricultural operations of a villager in the 

Oentral; Provinces, a trade, is to atretch the normal 

Meaning of that: word beyond alaa jari ja limits. 
In the cage of an alienation where necessity is 

alleged. enquiries: made in good faith protect the 

transferee, whereas in theoase of necessaries such 
considerations are ; irrelevant. Then again an 
alienation by a minor would be, void whatever.the 
purpose for which it was made, but-in the case‘of 
necessaries supplied ; to him it.: is. immaterial whe- 
ther the order comes - from him or from his guar- 
dian: in both ‘cases the test -is preciseiy-the same: 
the suitability. of. the- goods supplied, orthe benefits: 
confétred, having regard to the social: status’ and 
condition in life of the minor, .and. to his actual 
requirements atthe time: of the transaction. 

ease : of. necessaries for a minor, the onus 
of proof lies on thecreditor He has to show first 
that goods or the money which -represents them ` 
are, suitable to the condition in life of the infant; 
and ‘secondly, that they- are suitable to his: actual 
requirements atthe time; or in other words that 
the: infant has not got a supply from other 
sources. ' 

The minors are liable where the NA has 
pledged. their, credit for ,, due -payment` of rent 
whi they ag tenants owed the lambardar.. | 

The term ‘necessaries’ is mot confined to goods. 
It applies as wellto money borrowed for weeding 
the ground where the minors are agriculturists: 
It can include other things, such as good teaching 
and .instiuction whereby . the .minor may pré@fit 
himself afterwards, and also money W enable him to 
obtain these necessaries. i 5 

, Reasonable marriage expenses are necessaries and 
minors are. liable for money borrowed for mar- 
risges. by the guardian. . 

rīt . would be extending the meaning of the term 

“necessaries” ,very much beyond the meaning that 

has hitherto been assigned to the -word if the Comts 

were to:,sanction as .a: binding. oharge on the 
defendant a- debt congractell for a pilgrimage. not 
undertaken in dischargeeof any A Se spiritual 


duty, which it was .obli -on Lim to perform,” 
alal expenses for Bi eli i involving heavy coat 
i + 


n order to arrive at fi A the ei leat 
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are not necessaries SapasHzo v. Firiem HIRALAL 
RAMGOPAL ` ' ' Nag. 149 
Partition — One member separati®g — 
Presumption as to severance of others— f of 
intention of others to remain joint, nature of— 
Rotten:e of partitton—Demarcation of shares or tts 
absence ın village records—Whether indicative of 
separation—Value of Record.of Rights—-Proof of 
partial partition, whether enough in: itself in es- 
tablishing that certain parcel of property ta common. 
If one member of a joint Hindu family separates 
from the rest or goes-out. of the family by taking 
his share, it does not thecessarily follow as a matter 
of Inw that there is a°severance in interest as’ re- 
gards the remaining property in the family. between 
the other members of the family also. .:As no ‘such 
severance in interest has got to be presumed- under 
the law, ıt also follows that it is. not necessary for 
the 1emaining members of the family to’ prove any 
specific agreement on their part either to reunite 
or to remain joint. The question whether after the 
separation of one, the other members of the family 
have remained joint will be a question of fact which 
will have to be determined in each case from the 
conduct of the parties and the other evidence in the 
cass Hee a 
It is true that the demarcation of shares or the 
absence thereof in the village:records doesnot by 
itself afford very clear indication of:actual separa- 
tion. or otherwise in a Hindu family. But it is 
different where the law has made the Record of 
Rights -presumptive evidence of the correctness of 
the entries therein (eg, 8 135-J, Bombay Land 
Qode) There the record is cogent- evidence of the 
facts recorded. : TE ioa 
The presumption according to Hindu Law is that 
if a poe as taken place, them the burden~ of 
poe lies upon the parson who alleges -thaticertain 
ily property was excluded at that partition If 
he succeeds in proving that there: was partial 
partition only, that fact is«sufficient in-itselt to 
establish that certain other la. of property 
claimed as common must pa e-of the character of 
common property. It isa matter of proof and: not 
resumption that such property.-was excluded and 
pt common. .KUDRAGOUDA VENKANGOUDA` Pati -v. 
BASANGOUDA DANAPPAGOUDA PATIL Bom. 361 
Partial partition— Presumption, as 
regards complete Partition: ': ` MAN. 
Once there is a partial partition either admitted or 
proved, the presumption of law would be- thet it was 
a complete PUT, and the” burden. would be on 
the party who says that the partition was partial 
to-prove it.. DATTAYRAYA -BITARAM KULKAgNI-- v. 
SHANKAR MAHADJI KULKARNI ve: + Bom 434 
—_—— Proof of — Questton 87 jointness or 
otherwise, kow- determined Actual détviston by 
metes and bounds, ‘tf < essenital- —Inientiog:to sepa- 
rate—Heid on evidence that the family was joint. | 
kb 1s by no means a rare thing that a person makes 
a statement. that he is-a member of. a joint family 
with his relative, but has ‘reasons of his-ownfor 
making that statement. ‘It is not his statefnent, but 
his actings and dealings with the estate, which 
furnish a.true guide -to the determination of the 
question of the jontness or otherwise. - 
‘There can be a partition of the joint property with- 
out an actual division of the property-by metes and 
bounds. According to the Mitakshera Law, partition 
consists in defining-shareg of tye co-parceners in the 
joint property, anda physfog division of the property 
is not necessary. Once the ghares are defined, there 
is a severance of the joint status, The parties may 
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then make a physical division of the property or they 
itay decide tolive'together- and enjoy the property 
in common But the property ceases to be- joint 
immediately the shares are defined, and thenceforth 
the parties hold it as -tenants-in-common. The defin- 
ing of ehares imay be expressed by an agreement 
betweenthem containing a declaration -of their 
shares’in the estnte Even an agreement between 
the members of a jon family; whereby they appoint 
arbitrators for dividing the joint family property 
among them, 'amounts to a severance of the joint 
status of the family from the date of the agreement. 
The fact that no award -bas been madg 13 not evi- 
dence of the renunciation ofthe intentio» to separate. 
Nor can the: legal construction or legal effect of an 
unambiguous document defining shares of the mem bers 
of the family be controlled or altered by evidence of 
the subséquent conduct of the parties. 

. .Held, after considering the evidence that the plain- 
tiff and the defendant, constituted : a joint Hindu 
family at the date ofthe. institution of the suit, and 
that the preperty in dispute: belonged to that 


` family, Harxisnan Sines v. Paetap Ninas P. C. 332 


mmm Parfition—Severance of joint status, how 
effected—Mere -fling of -sutt—-Whether effects 
separation: ~- : 
According: tothe Hindu Law the expression of an 

intention to separate effects severance of the joint 

status; but that expression -of intention has to be 
proved én a -Court of Justice by evidence The 
evidence may consist. of a- notice, or of the filing of 

a plaint- claiming partition or it may take soma 

other form:; but it is no more than the evidence of 

intention to separate. The separation is not neces- 
sarily effected by filing a suit for separation. The 
intention’ which the Hindu Law requires ‘may, in 

appropriate cases, be evidenced ‘by the filing-of a 

plaint from which it may be inferred that there was 

an intention to separate. JoaLa PRASAD SINGA Y. 





OuaNDHRJOT KUEB `’ s “Pat. 783 
m>: Religious endowment — Dedication — 
Whether public or private trust must be decided 


independently of factum of dedication 

The“ dedication ‘of property will'no doubt impress 
the property with the charactér of trast but it 
may ‘as well be'a private trust as a public trust 
The question whether the dedication was a’ public 
trust iba not must be determined independently of 
the factum of the dedication -of property CHINTA 
VENKATA BUNDA VBNUGOPAJ ASWAMY v. PRESIDENT 
or Boarp oF ComMMIsgionERs FoR HINDU RELIGIOUS 
ENDOWMENTS, Madras Mad. 309 
E -' Private trust—Facts that person in 

charge of institution is ‘called mahant and that 

instttution and other property descendas from guru 
to‘chela, tf coriclude that property is of religious 
character. ' oe - 

The mere fact thata person in charge of the re- 
gious institution “is called mahani and the circum- 
stance thgt the instution and other properties des- 
cend from guru to' chela- does: not necessarily lead to 
the conclusion ihata property, when acquired by a 
mahant, loses '1ts 886 character and partages of 
religious character. Parma NAND v. NIBAL Onanp 

; MK. : -, PG459 
—_———— Privaie trust—Mere admission of 

public to temple, whether affects private trust. 9 

If originally’ the temple was dedicated for the 
use! of the founder's family and was a priyate trust, 
the fact of the admission of the public to the temple 
later on would not of itself necessarily affect the 
private: character of the trust. Oninra VENKATA 
SUNDABA VENUGOPALASWAMY v. PRBIDENT of Berd 
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OF COMMISSIONERS For HINDU RELIGIOUS ENDOWMENTS, 
MADRAS Mad. 309 


Religious Endowment — Public trust— 
Beneficiarves under Recitations of holy books in 
tinstitution, if incompatible with hypothesis that 
rust was of private nature. 

In the case of a public trust, the beneficiaries 
are either the publi6 at large or a considerable 
portion of it answering 8 particular description. 
The recitations of holy books in religious institu- 
tion are, in no way, incompatible with the hypo- 
thesia that the trust, if any, was of a privato nature, 
There can be no doubt that even in a private shrine, 
the public may worship, but the question is whe- 
ther they do ev without any Poar miaon leave or 
license and as of right. Parma Nanp v. NISAL (HAND 

PC 459 

Udasi, tf can acquire private pro- 
ty with his own money. 

en a person enters the Udasi order, he severs 

his connection with the members of ‘his natural 

family. It follows that neither he ngor his natural 

relative can succeed to the property held by the 

other. There is, however, no reason for holding 


a na ai 





that an Udasi cannot acquire private property with e 


his own money or by bis own exertions, If he does 
acquire private property, it cannot be inherited by 
his natural relatives, but passes on his death to his 
spiritual heir including his chela who is recognised 
as his spiritual son. The descent of the property 
from a guru to his chela does not warrant the pre- 
sumption thatit is religious property Parma NAND 
v SARE OHAND PO459 


a Reversioner—Suit by eae dang as nearest 
reverstoner of deceased testator for declaring wull 
not genuine — Hindu Law of Inheritance (Amend- 
ment) Act (II of 1929), passed during pendency of 
suit--According to thts Act, sister's son and not 
plaintiff becoming nearest reversioner—Sutt dis- 
missed—Sutt by sister's son also dismissed holding 
Act hadno retrospective effect—Plaintiff's surt 
held ought to have been allowed to continue after 
naking sister's son party. 

The plaintiff who was the nearest reversioner of 
the deceased testator brought asuit for declaration 
that the will alleged tohave been executed by the 
testator was not genuine. Pending the suit which 
was not tried on merits, the Act II of 1929 was 
passed and the sister's son of the*testator become 
the nearest reversioner ood the plaintiff ceased to be 
so. Plaintiff's suit as well as an application to Bring 
sister's son on record was dismissed <A similar 
suit for declaration that the will was not genuine 
brought by the sister's son was also dismissed on 
the ground that the Act II of 1929 had no retrospec- 
tive eflect : l 

Held, that in the,ends of justice the plaintifis 
should be allowed to continue the suit after making 
the nearest reversioners parties to the suftand after 
such amendment ofthe plaint as may be necessary. 
ARUMANDLA VRERAYYA V. ARUMANDLA SUBBAMMA 

Mad. 575 
Trade—Manager taking stranger as partner 

—Other members, if cease tobe partners and to be 

diable for debts of business. _ 

When the manager of a trading famuly takes a 
stranter as a partner into the business the other 
members bf the family who were partners in the 
business up to that time do not cease to be partner 
and to be liable forthe debts of the business or 
forthe acts of te manager ot the business, DEBI 
P OnowDHARY v. TARA PRisaAnna Natu Pat. 68 


INDIAN OASES 


(1938 


Hindu Law -concld. 


— Widow —MaGitenance—Widow, if can sell 
family property fof maintenance. 

widow of a deceased co-parcener is only en- 
titled to aright of residence and mainfenance in 
the family property and has no rightto sefl the 
family property for her maintenance in case of neces- 
sity Tara Quanp v SUNDAR Das Dahe15 (a) 
Income Tax Act (XI of 1922)— Interpretatton— 

English judgments, value of. 

The English judgments can be utilised as aids in ` 
the interpretation of analogous provisions of law in 
India though not as binding authorities on those 
matteis where the language of “the English and 
Indian Acts differs. In the matter of AMRITSAR 
Propuos Exouanaa, LTD ; Lah 644 

8, 4 (3) (VID) —Assessee carrying on Produce 

Rachange business Deposits by clrents—Deposite 

invesiedin Government securities—Sale of securities 

on profit Profits, tf covered by s. 4 (3) (vii). 

Where the assesses doing the business as a Produce 
Exchange, receiwes and invests in Government 
securities a large amount of deposits from his clients 
in the course of his business, and in the accounting 
yoar he sells the securities on profits, the profits arise 
from business and they are not covered bys 4 (3) 
(vii) even if they are of a casual or non-recurring 
nature In the matter of AMRITSAR PRODUOB 
Exo anaE, Lp. h 644 
ss. 4 (3) (vil), 10 (1), 48-A —Whether 

particular receipts form part of business — 

Intention of assessee should be constidered— 

Department finding that assessee’s intention was to 

make profits as part of business—High Court, if 

can interfere with tt— Question whether anything 
taken over comes into capital or revenue account 

— Applicability of s. 48-A—Burden to prove that 

receipt does not arise from business and 18 of casual 

nature. 

It isthe intention of ths agsesseathat is to be con- 
sidered in determining whether particular recsipts are 
parts 0f basiness and when once it is found by the 
Department asa matter of fact thatthe aseessee’s 
intention was to make profits from these investments- 
asa part of the asses3zec's business, it is doubtful 
whdther the High Oourt can go behind that find- 





ing. f E 

Tho question whether anything taken over comes 
into capital or revenue account depends upon evi- 
dence of injention at the time. 

Section 48-A, comesinto play only when the income- 
tax hasbeen actuatly paid in exesss and not 
earlier, 

If exemption ig claimed for any item of income 
received by an asseages, it is for him to show that the 
receipt does ndt arise from business and is of a 
casual and non-recurring nature. If he fails to 

rove either of these alteroatives, he cannot bring 
is case Within the purview ofs 4 (3) (vii), Income 

Tax Act, and he will be liable to pay income-taxeon 
the item of income so received. Ie the matter -of 
AMRITSAR PRODUOB Exonanas, LD. Lah. 644 
————§8s 4 (3) WHD, 14 (1)—Assessee getti 

certain sum every year under s. BA (b), Punjab 

Laws Act (IV of 1572), from elder brother on whom 

smpartible estate devolved—Aassignment, agricultural 

income and exempt—Allowance on assessee, whether 
also exempt—Assessee claiming exemption as 

member of joint Hindu family under 3. lk (1)y— 

een held gift op Government and not of 

arta. -~ 5 

Where under s. 8-A (4), Panjab Laws Act, under 
orders of the Governor-in-Wouncil the asseszes gets, 
from his elder brother on whom the impartible estate 
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devolves under 8. 8, Punjab Laws Act, certain sum 
every year as maintenance out of the assignment 
which is an agricultural inflome and erempt as 
such, the allowance isa part 8 the assignment*nd 
cannot betaxed to income-tax. 2 

And wheye the assessse claimed that this income 
was réceived by him as a member of the joint Hindu 
family, and as such, exempt from income-tax under 
6. 14 (1), Income Tax Act, and both the brothers 
were in receipt of separate incomes which were 
separately assessed and there was no joint family 
income assessed as such ; 

Held, that the allowance wasa gift of the Govern- 
ment and not the gift df the holder of the assign- 
ment, 4 e., the elder br&8ther or in other words the 
karta of thefamily Oonsequently it could not be 
said that the assed:es was getting the allowance as 
a member ofa joint Hindu family. Kartan SINGH 
v, OQoMMYssiONER, oF INOOMRB Tax, PUNJAB, Nogrs- 
West FRONTIER & Danur Provinces, Layors 

Lah. 739 
mama BB, 7 (1), 18 (2), 60 (2}-~-Assessee, a Govern- 
ment servant requesting head of office to give his 

February salary on April 1, instead of March l— 

Head of office Prawin salary in March but paying 

it to agsessee on April 1—Head of office, if held 

salary -in trust or batlment—Salary drawn in 

March but paid tn April, if could be included 

tn assessment year. 

Upon a trus coustruction of s. 7 (1) read with 
s, 18 (4), Income Tax Act, salary is not assessable 
to income-tax until it has been paid to and received 
by the employes, the scheme of the Act being to 
ri income-tax not upon potential but actual pro- 


Where upon the request of the assesses, a Govern- 
ment servant, the head of the office diew his salary 
for the month of February in March and paid ıt to 
the assesses on April 1, instead of March 1, and the 
Income-tax Officer included this salary for February 
in the year's assessment on the ground that as it 
was drawn in March ıb must be 1egarded as hav- 
ing been paid in that month it being held eby 
the head of the office in trust or bailment ‘for’ the 


asgessee ; - 

Held, that the head of the office in the circym- 
stances of this case could not beregarded as a 
bajles or trustee. The obligation to pay a certain 
sum of money to the assesses could not make him a 
balee, for bailment oan be of specific property only. 
He was clearly not acting as the assessee'’gagent in 
‘drawing the salary for February, for he hed not 
been authorized by the sssesse& either to draw the 
February salary in March orto keep it on the as- 


sesses's behalf, and if the view taken by the 
Income-tax Authorities that the .sal was in law 
paid when itwas drawn be correct, he’ was acting 


in a manner prejudicial to the assesses, That in- 
come-tax was to be assessed upon salary with refer- 
ence tothe time at which it was actually received by 
the employee ssemed clear from the provisions ots. 18 
(3) and s, 60 (2) ef the Act, The salary in question, 
therefore, could not be included in the year of 
assessment, Bange Bauang Lat v. Commissioner OF 
_Inoome-rax, PUNJAB, Nonts-Wast FRONTIER & Denar 
Provinons, Lahore Lah, 627 
8. 10 (1) Sue income Tax Act, 1922, 
8. 4 (3) (wit) : 644 

8. 14 (1). Ses Income Tax Act, 1823, s. 4 (3) 
(viii) ` 739 


mamenang), 14 (1) —T est forgapplyabiltty of s. 14 (1), 
stated, 4“ 

What a 14 (1), Income TasaAoh, contemplates’ is 
. 175-—G. L—VI 
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that the receipt should be from the joint income of 
the family and not otherwiss The one unfailing 
test that can be applied in this case is to determine 
whether the allowance would cease, if the assessee 
ceased to be a member of the undivided famuly, if 
epy. KARTAR Sinai v. Oommrsstonse oF INOoME-TAx, 
PUNJAB, Norta-Wast Frontise 6 Dear Pzovinogs, 
Lagorz Lah. 739 
———8.15 (1). Ssn Provident Funds Act, 1925, 

5. 2 (f) and (g) ; . 26 
——— 8, 15 (1)}—Provident Fund of Tramway 
_ Oompany if falls within purview of s. 15 (1). Sza 

Provident Funds Act, 1925, 8. 2 (f) 26 
———88. 22 (2), (4), 23 (4), 33, 65, 29, 34, 

35, 58-—-Notices on assessee firm under s. 22 (2) 

and (4)—Fatlure tocomply—Notice under. s. 23 (4) 

—Meantime firm ganing itself regtatered—No 

super-tox under s. 55—Commussioner under s. 33 

cantelling registratton—Order by Income-taz O ficer 

on May 4, 1929, sssuing notice of demand for super- 
tax more than one year after close of figcal 
year and morethan one year after date of earlier 
demand—Appsal against order, tf maintainable— 
_ Assessment tf one under 3. 23 (4)--Questron for 

High Court, if any—Limitation for assessment 

under ss. 23 and 29—Oommisstoner's powers under 
e 8. 33, exercise of. . 

On failure ofan assesses firm to comply with 
notices under as. 23 (3) and (4), the Income-tax 
Officer asseaseed it on January 17, 1927, under 
B 23 (4).0f the Income Tax Act. In the meantime 
the assesses firm got itself registered and escaped 
super-tax under 8.59. The Oommussioner of Income- 
tax acting under s. 33 cancelled the registration. 
The Income-tax Oficer in pursuance of the cancella- 
tion issued on May 4, 1029, the following order on 
the assesses: ‘ The firm was originally assessed to 
ipcome-tax on an income of Rs, 1,23,00U as a regis- 
tered tirm. The E ache order was subsequent- 
ly cancelled. The is accordingly assessed to 
super-tax on Rs, 1,25,000 leas Rs, <0,000, Issue 
notice of demand accordingly for super-tax of 
Rs. 6,468-12-0," The order was issued more than 
ons year after the close of the figosl year ending on 
March $1, 1927, and more than one year after the 
date of the earlier demand. The assessee in no way 
challenged -the tigures contained in the oder of 
May 4, 1929. What they did challenge was the 
power of the Income-tux Officer to makethe order 
at all. Accordingly they appealed to the Assistant 
Oomm issioner er 8. 30 (1) asking that the order 
might be set aside. The appeal was dismissed and 
the application to the Uommussioner to set aside 
_the order of the Income-tax Officer was rejected by 
the Commissioner as was the application to state a 
case He regarded the case as a clear one of assess- 
ment under s. 23 (4) in respect of wuich no appeal 
would he. The appellate proceedings before the 
Assistant Oommissioner and the appellate order 
wêre, therefore, ihs vpinion ilegal. The proceed- 
ings having been quashed, under s. 33 there was in 
his view no order out of which any questions ol 
theretore, that could 
be referred to the High Uourt unders, 66 (2). eHe 
accordingly refused to state a case, 

Held, that one ofthe questions of law arising out 
of the order of the Assistant Uommussioner was 
whether the appealto him was competentin view 
of the proviso to s. 30 {i).. By deciding this qges- 
tion himself adversely to the assessce, the Usm- 
missioner could not deprive them of the -right -əf 
having the question decided bythe Oourt: | . 
` Held, also, that the Act nowherg imposed any 
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limit of time within which an assessment under 
the provisions of gs. 23 and 29 was to be made. But 
it was not true that after a final assessment under 
those sections had been made, the Income-tax 
Officer could go on making fresh computations 
and issuing freah notices of demand to the end 
of all time. When once a final assessment was 
arrived at, it could not be re-opened except in 
the circumstances detailed in ss. 31 and 35 of the 
Act and within the time limited by those sections. 
In the present case the liability of the assesses 
both for income-tax and for super-tax was ~deter- 
- tained by the Income-tax Officer on January 17, 

1927. The assessment having been made under 
s. 23 (4), ngappesl lay in respect of it. The assess- 
ment was,etherefore, final both in respect of in- 
come-tax and a -tax The liability in respect 
of both taxes had been finally determined, and none 
the less because the question of their liability to 
super-tax had been determined in their favour, The 
Commissioner's powers under s. 33 could only be exer- 
Gisgd subject tothe provisions of the Act, of which 
the provisions in ss. 34 and35 were in this respect of 
the greatest importance. In view of ‘these express 
provisions of the Act, quite impossiple to suppose 
that the Income-tax Officer might in every kind of 
circumstance and after any lapse of time make fresh 
assessments or issue fresh notices of demandg;: or 
that the Commissioner could direct him so to do. The 
provisions of the two sections are exhaustive, and 
prescribe the only circumstances in which and- the 
only time in which such fresh assessments can be 
made and fresh notices of demand can be issued. 
The case clearly would havefallen within the pro- 


visions of s. 35 had the Income-tax Officer exercised - 


his power under the section within one year 
from the date on which the earlier demand 
was served. The Income-tax Officer took no fur- 
ther step, however, until May 1929, and by then 
he was hopelessly out of time whichever of the 
two sections was applicable. Therefore, the order 
of May.4, 1929, was one that the Income-tax Officer 
had no power to .make. The order could only 
be justified, if at -all, as one made, not under 
g, 23 (4), but under either s. 34 ors. 35. Ifit was 
made, in purported exercise of the powers given by 
B. 23 (4), the assessee nevertheless had aright of 
appeal to the Assistant Commissioner under s. 30, 
and the Commissioner was in error when he quash- 
ed the proceedings on that appeal- The- mere 
fact that the assessment purported to have bean made 
ander that sub-section did not shut out the appeal; 
it must be shown that the circumstances of the case 
bring it within the scope of that sub-section. 
Having regard tos. 58 (1) of the Act, the provi- 
sions contained in s. 30 (1), giving a right to appeal 
to the Assistant Commissioner in the case of an 
assesses denying his liability to be‘ asseased 
under the act, which must mean in that context 
“oharged with tax under the Act,” is as applicable 
to super-tax as itt is to ording’ry income-tax. 
. By virtue ofa. 56 the tot&l income eof an unre- 
gistered firm is for the purposes of super-tax, the 
“total income as assessed for the purposes of income- 
tas, and an assessment (which here mustmean a 
computation) of total income that has become final 
and conclusive for the pur of income-tax is 
made final and conclusive for the purposes of euper- 
*tax for the same year. COMMISSIONER OF INOOME-TAX, 
BQMEAY PRESIDENOY & ADEN v, Masses, KHBMORAND 
Rampag . PGI 
- = -—— 88, 22, 66 (3)—Submission under s. 23— 
Assesses ciaiming deduction on account of 
> 0. wW” ` < NE NK t -L 
a . 
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irrecoverability of loan—Deduction disallowed— 

Proper question to be referred under s. 66 (3)— 

Onus in such caseg—Determination as to’ when 

bt became bad--Bicome-tax Officer is sole arbiter. 
en while submitting a return under s. 22, 
Income Tax Act, an assessee claims certain deduc- 
tions from the profits, on the grcund that they re- 
present irrecoverable loans and on dismissal of the 
claim the case is referred to the High Court under 
s. 66 (3), the only prope: form in which a question 
of law arising out of such cases can be put is 
“whether the Income-tax Commissioner was upon 
the evidence obliged in law to allow the deduction, 
and if not, whether he has, in arriving at his deci- 
gion departed from or miwapplled the principles 
which in law govern the matter. 

The Income-tax Officer isthe sole arbiter to deler- 
mine when adebt became bad. 

Where an assessee claims a deduction on account 
of the irrecoverability of a certain lo 
the onus lief upon him to prove that the loan ha 
become bad in the year of account. Dittu Ram IDAN 
v. COMMISSIONER OF IncomE-Tax, Lanora Lah 510 

—8, 23 (4). Sm Income Tax Act, 1922, 

B. 22 (2), (4) 1 

amma §, 2S (4)—“Assessment under Act’, meaning 





of. 

One of the peculiarities of most Income Tax Acts 
is that the word “assessment! ia used as Meaning 
sometimes the computation of income, sometime the 
determination ofthe amount of tax payable, and 
sometimes the whole procedure laid down in the Act 
for imposing liability upon the tax-payer. The Indian 
Income Tax Act is no exception inthis respect. Whe- 
ther the words ‘make the assessment” in a. 23 (4) 
mean no more than “compute the total income’ or 
whether they include also the determination of the 
tax payable, is a question, which is merely one of 
academic interest. For even ifsuch a power be not 
given a an oY the direction to “rake the agsess- 
ment’, ıt 185 plainly implied, reading the éectionas a 
whole. And this view_is strongly corroborated by 
8.29. COMMISSIONER oF INcomH-TAXx, BOMBAY PRESI- 
DENOY & ADEN vy., Masses. KBEMOBAND RAMDAS ee 

88. 23, 29 — Limitation for assessment 


~ ander. BEB Income Tax Act, 192%, s. 22 (2) 1 


ss, 29, 33. Sas locome Tax Aot, 1922 

a, 22 (2), (4) 1 
9, 33 - Commissioner's power under, exercise 
of, Seu Income Tax Act, 1922, s. 22 (2) 1 
as. 34, 35. See Income Tax Act, 1922, 
as. 28(2),(4) e 1 
-8.48-A. Ben Income Tax Act, 1922, 8, 4 (3) 
° 644 











vi 
= aa 58, 66. Sez Income Tax Act, 1929, 
B, 232 (2), A) ° -1 
$, 66 (3). Erg Income Tax Act, 1922; s H 
7 510 
Income Tax Act (XI of 1922), (Burma)-—Applt- 
cabslity o7 English dectstonsto cases under Burma 
income Tar Act. a 
Extieme care must be taken in*applying English 
decisions to cases under the Buima Income Tax 
Act, because the scheme of the Haglish Income Tax 
Act, 1918, and the scheme of the Buma Income Tax 
Act, 1922, are entirely different, in ře COMMISSIONER 
or I[NcomMEB-Tax, BURMA v. N. B. A. R, OONOBRN 
Rang 28788 
8. 10 (2) (IX) — Hapresston ‘such pro- 
fits or gains’, tf wngludes agricultural income 
~——Assessee's’ business d comprising of beth agri- 
cultural and other wncome—Hopenditure theurred 
ov 7 i yet e “os s ERT 
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Income Tax Act (Burma)—concld: - 


for earning agricultural incole, if can be deducted ` 


from such other income. ; 

The expression “ such profits or gains," in ol. tiz) 
of s. 10 (2), Burma Income Tax Act, does not in- 
clude agricultural income,” and consequently, when 
the business ofan assesiee comprises both agri- 
cultural income as deflned in the Act, end other 
(taxable) income, the assesses is not entitled, under 
8. 10 (2) (tz), to deduct from such otherincome the 
expenditure incuried for the purpose of earning the 
agricultural income. In re OOMMISBIONBER oF INCOME- 
TAX, BURMA v. N. 8. A, ROCONOGERN Rang. 28788 


Insolvency—Adminisiration of insolvent's estate 
.„— Realization and distribution should le carried 
out by oficial agency— Purchaser from Oficial 
Assignee should not be allowed to pay 
directly. Y 
“Any deviation from the letter or the spirit of in- 


solvency law is calculated to open the door to fraud.. 


and profiteering Both the realization and the dis- 
tribution of the assets of an insolvent should be 
entirely carried out by officialagency. That is the 
only safeguard provided both for the insolvent and 
for his creditors. A purchaser from the Official 
Assignee of an insolvent's assete should never be 
allowed to pay creditors direct out of his purchase 
money. 4 
A: composition between an insolvent and his ore- 
ditors and a sale of an insolvent's assets by the 
. Official Assignees are two distinct things and should 
be kept distinct. When the two are combined in 
one hybried transaction, the issue ofthe unnatural 
a must necessarily be of doubtful character. Ru. 
AL, RM. ÀLAGAPPA OsETTIAR 9. KANNAPPA PANA. 
. 168 


—————-After-acquired property—Vesting of—Suit. 
possession of ` 


by insolvent’s mother to recover 
property as sole heir of her father—Sutt dismissed 
and appeal preferred—Mother dytng pendtng ap- 


peal and insolvent applying for permission to con- - 
tinue appeal not through mother but iw his own 
right—Offictal Receiver also applying to be brought 


on record but subsequently withdrawing rae cir 

tion by insolvent held not maintainable, Official 

Receiver having once intervened. 

‘When once a trustee in bankruptcy has intervened 
iniregard to after-acquired property of an undis- 
charged bankrupt, that property vests in the trustes 
and he cannot. by withdrawing his intervtntion 
divest himself of the property afid revest it in the 
bankrupt. 

The mother of the insolvent brought a suit for the 
recovery of possession of certain property on the 
ground that she inherited it as sole * heir of her 
deceased father. The suit was dismissed and she 
preferred an appeal. During the pendency gpt the 
appeal the mother died and her gon the insolvent 
appligd to be allowed to continue the appeal. Olaim- 
ing the property ia hisownright as a reversgioner of 
hia grandfather and not through hismother. At this 
time hə was already adjudged an insolvent The 


Official Keceiver also had applied previously foran ‘ 


order directing that he should-be brought on record 
in-the place of the mother but he .subsequently with- 
drew application : 


for an order making him the appellantin the place 
of the insolvent’s mother gid cpnstitute an inter- 
vention, and the Receiver hdyjhg intervened the in- 
solvents right ın property diegolved on the Official 
Receiver and he alone could maintain the appeal and 
therefore the insolyent’s application was: no} main- 


ttors . 


Held, that the application by the ‘Official Receiver’ 


GENERAL INDEX li 


Insolvency—coneld. - < 


tainable. DBYULAPALLI BABHANADRI - SASTRULU v. 
Dornana NAGAYA SASTRY - Mad. 398 F B 


—__———Annulment— Primary burden of proof is on 
Receiver Gr petitioning creditor—- Person seeking 
annulment must produce prima facie proof— 
Sub nt attitude of other side is most importan 

_ tn judging truth. A i 
It can be inferred from the usual course of 

human conduot that a party who has evidences in his 

possession favourable to his case will not fail to 
produce it. This principle is particularly impor- 
tant in Insolvency procesdingsa where ce primary 
burden of prooi is on the Receiver or the petitioning 
creditor while knowledge of all the essential facts 
is usually with the other side. This does not mean 
that the primary burden can be abrogated. Of 
course the person seeking, annulment must produce 

ima facie proof before he can hope to succeed, but 

Tawun done so, the attitude of the other side ig” of 

the utmost importance in judging the truth of his 

story and his good faith, KISANGOPAL v. UMRAO 

R o% Nag. 430 
—- Fraudulent transaction—Fraudulent nature 

con scarcely proved by direct evidence — 

* Circumstantial evidence ts found in conduct A 
parties— Court must examine carefully ail 
surrounding circumstances, 

It has to be borne in mind that the fraudulent 
nature of the transaction in insolvency cases can 
scarcely ever be proved by direct evidence. The 
petitioning creditor or the Receiver has to rely on 
circumstantial evidence in most cases, and usually 
that is to be found onlyin the conduct of the 
parties. Itis, therefore, more than ever the duty of 
the Oourt carefully to examine allthe surrounding 
circumstances; and in any case if a Judge considers 
that the burden of proof lies ona particular party 
it is incumbent on him at least to examine the facts 
on which that party's case is based. KIBANGOPAL v. 
Umrao  ~ Nag. 430 


= —-— Joint family firm having only one adult 
member adjudicated insolvent — Sutt by mortgages 

—Official Receiver not tmpleaded—Death of member 

before preliminary decree — Minors not represented 

—Held, decree and subsequent proceedings were 

“null -and void—Mortgages, held not entitled to sue 

or possession, 
hen mortgaged property has vested in a Receiver, 
the mortgages cannot bring or continue a suit for 
foreclogure Without making the Receiver the defendant 
anda decyes obtained in his. absence is not res 
judicata against him. 

The plaintiff Bank brought a suit on mortgage 
against 8 joint family firm of which the manager was 
the only adult member. By the time the Bank brought 
their mortgage suit the only adult male member of 
the*family-who was he karta, had been adjudicated 
insolvent and 89 had the firm against whom the suit 
was brought. This was knownto the Bank but the 
Official Receiver was not impleaded. The karta 
died before preliminary decree and the minors were 
not represen In execution the mortgagee Bank 
purchased the property and being unable to take 
possession brought a suit for possession impleading 
the Official Receiver as defendant; . - . 

Held, that the proceedings were null and voidand 
anything done in pursuance thereof was also null ard 
void. It followed that no title passed to the piaintiff 
Bank by reason of the sale certificate while the defen- 
dènts were in possession. The ‘suit was, therefore, 
liable to dismissal PUNJAB NATIONAL BANK, LTp, 
Un kMPO' Š Lah. 





ln 


Insurance—Right of stranger to sue company— 
Insurance of motor bus—Clause in policy giving 
power to company to enforce rights of award 
against third party in name of insured—Olause 
also providing that company shall indemnify tn- 
sured against legal liability in case of death or 
injury to passenger—Passenger stranger to contract 
— If can sus company for money due under policy 
as beneficiary under implied contract. . 

Where by a clause,in the insurance policy the 
insurance company is given power to enforce 
the legal rights of the insured against a third 


party and is entitled to do so in the name 
of the insured, it is merely an agreement 
between insurer and the insured. It does 


not add to the rights of either party against a third 
person, . It would not give the insurance company 
a Tight to sue a third person otherwise than in the 
name or by the authority of the insured.. Equally 
a.third party has no right to sue the company. 
Similarly wheie the policy provides that the com- 
pan} shell indemnify the insured- against his legal 
liability in respect of death of, or injury to the 
passengers, the condition is for the benefit of the - 
insured and the passenger does not bacome a benefi- 
cary under an implied trust. The passenger being 
a stranger. to the contract cannot sue the company 
for money payable under the policy. Bririsy INDIA” 
GENERAL Ixsuranog CoO., LTD. Vv, JANARDAN VISHWANATH 


NAIK Bom. 104 
Interest—Interference—Oourt, when shajl refuse 
interference. i 


Court will not interfere with the rate of interest 
mentioned in the bond, if it is prima facte rea- 
- sonable. RAGHUNANDAN BAHU v. Baper Tarr 

ne ` 4 All. 607 
Interest Act (XXXIl of 1839), 8. 1—Act -does not 
create any right in favour of creditor. 

The Interest Act gives power to the Oivil Court 
but does not create any right in favour of a ore- 
ditor and it cannot, therafore, be the subject-matter 
of a suit. Ths MUNICIPAL CoMMITYEE, AKOT v. 
Tua SuRAJMAL Sugtram QINNING & Prussina FACTORY: 

i Nag. 476 
Interpretation of Clvill Procedure Code and 

Limitation Act, 

The Oivil Procedure Oode and the Limitation Act 
are rules of procedure and must be interpreted 
strictly. AOHUT DADAJI JosHI v. PARABH RAM VASUDBV 
Moare Bom. 528 
Interpretation of Statutes—All parts must be 

construed together—Meaning of % passage must 

harmonize with others. 

The construction of the statute mustbe made of 
all the parts together, and not of one part only by 
itself The, true meaning of any passage is that 
which (being peimiassible) best harmonizes with the 
subject, an with every other passage of the 
statute. HassaAN MOHAMMAD v. Oo-OPRRATIVE OBEDIT 
Soclpry OF JURIAN | ° Lah. 799 

Courts, ¿f can add statutes. 

Nothing is to be added to or të be taken 
from a statute, unless there are similar adequate 
grounds to justify the inference that the Legis- 
latite intended something, which it omitted to 
express. NADIRSHAW JAMEBEDII VAOHHA y. MANEEBAI 
NADIRBHAW VAOuHA Bom. 7O 
os English case interpreting English Act— 

Whether can bea guide tn interpreting Indian 

Rrovinctal Act : 

e*isa danger in accepting an Mnglish case in- 

” ferpreting an Act of Parliament asa guidefor the 
interpretation of a saction of an Indian Provincial 
pirate “Tansouann Prrsepas v, Rurerog 





Sind 834. 
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Interpretation of Statutes—contd. 


nem iseal enactm@nts—Meaning consistent with 


nadural justice should be given. 

Wen the Courts ure construing a fiscal rule, which 
imposesa liability on a subject, they pave got to 
give a meaning to these words which would We con- 
sistent with the principlesof natural justice re- 
cognized in other similar lenactments. AURAIYA 
Pay Orricg OP JMPRRIAL Bank OF INDIA v. NotiFmp 
ARBA COMMITTEE, AURAIYA All, 613 
Legislature making distinction in language 
and conditions in two clauses of same section 

Presumption. * 

When the Legislature effésts a change of langu- 
age by the addition of words which did not ocour 
in the old statute and those wortls are necessary 
to convey a particular sense, the addition must be 
construed as intended to convey that sense, Where 
a distinction in ‘language and conditions is observed 
in two cleuses of the same section, the Legislature 
must be presumed to have intended by t lan- 
guage to curtail er enlarge, asthe case may be, the 
Oourt's discretion in these matters. NADIRSHAW 
JAMSEBDII VaouHa v. MANBEKBAL Napinssaw VAcasa 

Bom. 70 . 
Marginal Notes — If can control plain 
meaning of section. 

It is undoubtedly permissible to the Court to refer 
to marginal notes and headings as aids in interprets- 
tion ‘of statutes. But where aseotion is plain on the 
express language of it, the plain meaning of that 
section should not be curtailed by any marginal note 
or by any arrangement made by the authors of the 
statute. RamwkRis.NA JAGANNATH KADAM v. BAPURAO 


— 








Dapastnao KADAM Bom. 518 

Statutes effecting changes tn procedure are 
retrospective, 

‘ Per Dunkley, J.— Statutes which effect changes 


in procedure are in their operation retrospective in 
the seise that the provisions of such statutes are 
applicable to proceedings already commenced atthe 
time of theirenactment. R. M, K. A. R. ARUNACHALLAM 
Onarrran v. R.M K. A. R V. VALLIAPPA 

Rang. 275F B 
jurisdiction — Btricè 





—: Statute prohibiting 
chnstruction. 

Provisions of law which bar the jurisdiction of 
the ordinary tribunals are to be strictly con 
atrued. Figu HARI Cuanp Sapuv Ram v, MOHAMMAD 
BakHsH |, Lah. 686 
~ta tute to be interpreted according to plain 

meaning of words tind sentences. 

The first and foremost canon of interpretation is 
that a statute should be construed according to the 
plain meaning of the words and sentences contained 
therein. EMPEROR v. JAGIRI LAL Lah. 155 
Wording clear and unambiguous — Supposed 

intention of Legislature, if can be gathered from 

debates or Statement of Objecta and Reasons. 

A Court of law whoge duty it 18 to interpyta 
statute musttake the statute as ite finally emerged 
from the Legislature. It is one of the cardinal 
canons dË interpretation of statutes that where the 
wording ofan enactment is clear, explicit and un- 
ambiguous, the Oourt must give effect to it and it 
cannot gather the supposed intention of the Legis 
lature from the debates, or even the Statement of 
Objects and Reasons. Partapa Y BisuNa Lah. 7 
m Words ‘privilege with ‘right’ — Meaning of 

-Words having legal meaning must be strictly 

construed. j 

Where the word “ privilege” is coupled with 
“ right” in a statute, it nfbst be held to have a well- 
defined meaning. It does not mean some advantage 


-_ 
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or boon which by reason of @xisting procedure a 
party may deem himself in [ket to possess, bug may 

e defined as a right, advantage or immun&ty in 
law enjoyed by a person or class of persons beyond 
the geommdn advantages of others The word must 
be construed in a strict sense as having a legal 
mesning when it is employed in-a statute and not 
as having a loose or figurative meaning. R, M.K. 
A. R. ARUNACHALLAM OnBTTYAR v. R M. K. A.R. V. 
VALLIAPPA Rang 275 FB 
Jurisdiction—Cévil and revenue—Sutt by ¢ proprietor 

of agricultural land for 

Whether maintainable in Oivil Court — Agra 
- - Tenancy Act (TIL of 1926), ss. 266, 44. 

‘It is open to the proprietor of agricultural land 
either to sue a trespagser for ejeoctment in the Civil 
Court or to avail himself of the speedy remedy pro- 
vided by s. 44 of the new Tenancy-Act and to file a 
suit for ejectment and for damages in the Revenue 
Court.: LACHEMINA KUNWARI v. MAKFULA KUNWARI 

' All. 902 
Suit on. pro-note executed by A, B,O andD 

: A Hrecuting 4t at place beyond Court's juris- 
~ dtction—Note sent- to O at Lahkore—Under O's 

instructions note delivered by B to bank in Lahore 





—Oourt at Lahore, if can proceed against A—" 


: Court rejecting plaint so far as A was concerned— 
Appeal, tf lies—Revision, competency of —~ Rejection, 
whether “case decided"—Civil Procedure Code (Act 

-V of 1908), s. 115, 


“A suit was instituted in the Lahore Court by a 
certain bank in Lahore, against A, B, U and D on 
the basis of a pro-note executed by them. Ths 
pro aot was signed by A at Nawansher in the 

istrict of Hazara and sent to Oat Lahore. Under 
O's instruction it was delivered by B to the-bank, 
Since the pro-note was signed by A at a place which 
was beyond Oourt’s jurisdictio 
that the suit could not p against him : 

Held, that the order was tantamount to-rejecting 
the plaint so far as A was concerned, and was, 
therefore, appealable; ts 

Heid, also, that even though no appeal was com- 
potent, a revision would be competent, as the pro- 

ing, terminated so far as A was Ta, 
and there being a case decided within s. 115, Oivi 
_ Procedure Uode; - 
_ Held, farther, that the Lahore Oourt had juisdic- 
tion to try the suit against A, the delivery having 
been made by B with his implied authority. PUNJAB 
Oo-opsraTiva Bank, Lrp, Lauwors v, ISHAR Das 
i Lah. 153 
- Karachi Small Cause Courts Act (IM of 1929), 
8S. 14, 14 (h)—Maintenance suit wife against 
husband — Amount not recognised as debt — If 
cognisable by Small ore Court — If one for 
spect ormance of contract. 

A fae we to maintenance may be inftituted in 
a Court of Small Osanses, and that Court would be 
competent to take cognizanceof it. Such suit is not 
exempted onder g. 14, Karachi Small Cause Oourts 
Act (IV of 1839), . . 

A suit forthe recovery of money can in no sense be 
treated as a suit to enforce 8 contract unless the 
contiact is for the delivery of particular coins, A 
suit by a wife against her husband for the recovery 
of a certain amount for maintenanceeven though it 
be not acknowledged as a debt, is nota suit for 
specific performance of ge and is cognizable by 
the Oourt of Small Cabes Marachi. AssIv. ABDUL 
KADAR ; - Sind 142 

8. 32— Party aggfieved delrberately choosing 
circuitous method of .approaching High Court— 
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the Oourt ordered ` 
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Karachi Small'Cause Courts Act—conald. 


Extraordinary jurisdiction under 8. 33, if should 

be exercised. 

Where 8 remedy is open to an aggrieved party to 
move the High Gourt direct and that party deliber- 
ately refrains from doing so and resorts toa circuitous 
method of approaching the High Oourt, the High 
Oourt should not exercise extraordinary jurisdiction 
under s. 32 of the Karachi Small Cause Courts Act 
and review the whole case as if there had been an 
application for that from the aggrieved party. Asuz 
v. ABDUL KADAR Sind 142 
Karachi TramwaysjAct (lof 1883),s. 15. Sep 

' Penal Code, 18'0,-s, 379 . 27 
Khoti Settlement Act (1 of 1880), 3s. 6, 8, 9— 

Sale of lands by occupancy tenant of khoti lands to 

defendants in 1898— Defendants put in possession — 

- Heirsof vendor selling same to plaintiffs in 1997— 

-Platntiffs, Ehots of lands — Plaintiffs suit for 

possession — Hela that defendants held land as 

‘annual tenanta and could not claim occupancy right 

by adverse, possesston—- Plaintiffs held entitled to 

ession. 

Dn Ma 13, 1896, an occupancy tenant of certain 
khoti lands sold or purported to sell the lands toa 
predecessor-in-title of the defendants and placed them 
in possession. After the death of the occupancy 
tenant his nephew, on October 21, 1927, sold the same 
lands tothe plaintiffs and in December, 1928, passed 
&' rajinama in their favour The plaintiffs were the 
khot sharers of the village, owning a certain dhada 
whioh comprised the khata of the said occupancy 
holding. The plaintiffs instituted a suit for recov. 
of the posseasion.of .the.lands. The contention of the 
defendants was that they had become occupancy 
tenants, having held the land, adversely to the kAog 
for more than/12 years : 

Held, that upon the sale to the predecessors-in-title 
of the defendants under s.6, Khoti Settlement Act, 
the latter became the tenants. No special agreement 


- Wasset up in this case It followed, therefore, that 


the defendants must. be-deemed to-have held the 
land as yearly or annual tenants of the khot. 
Having regard to, the relevant sections of the 
Khoti Settlement Act, a transferee under a wrong 
transfer could not claim to be an occupancy 
tenant merely because he had been in possession of 
the land for more than twelve years and also merely 
because he set upan adverse possession. The plain- 
tiffs therefore were entitled to eject the defendants on 
iving them a®notice to quit under s. 84, Bombay 
and Revenue Code. Ramkrisona JAGANNATH KADAM 
v.-DAPURAO DADAJIRAO KADAM Bom. 518 
Land Acqulsition—Melawaram interest in land— 
Zanes to be applied in assessing capital value of, 
slate as 
The principles which: should be applied in asgeas- 
ing the capital value of the melawaram interest in 
eland may be thys stated, It is necessary to start 
with the one known fact—the gross income of the 
seminda?’ from the land which is being acquired. 
The next step should beto ascertain the nett income, 


. This can be done only roughly by deducting a pro- 


rtion of the peshkush payable by the gemindar to 
Gaseranient and also a proportion of the cost of 
revenue collection and administration. Neither 
caloulation presents any real difficulty. It would be 
foirand equitable to make a deduction of 10 percent. 
ofthe gross income towards the expenses* of a 
revenue collecting and administrative staff, Having 
thus asceitained the nett annual revenue of the 
semindar from the land being acquired, it must be 
capitalised by computing thee numfer of `g’ 


‘purchase, Twenty times | net? revenue’ frorf pro- 


ps 


A 
Ka 
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Land acqulsition—conold, Landlord and tenant—conold. 


perty has in the past been commonly taken to be the A co-sharer landlor even after executing a 
capital value ofany property or interest in property usufrugtuary mortgage ðf a piece of land in favour 
andthe true justification for this was that ap- of another co-sharer continued to cultivate the land - 
roxmately 5 per cent. was the prevalent rate of himself, delivering half of the produce to the mort- 
interest But it is clear thatthe numberof years' gagee co-sharer. Subsequently by a sale-deed® he 
purchase must depend upon the rate of interest pre- conveyed his right to cultivate the land to the de-. 
vailing on gilt-edged securities at the time of the fendants who then continued to cultivate the land- 
acquisition,t e, onthe dgteof the notification under and deliver half the produce tothe mortgsgee-and 
s 4 ofthe Act. Tbe higherthe rate of interaston afterwards to the nasignee of the mortgagee rights... 
that date, the fewer will be the numberof years’ Later on, by 8 partition of the whole estate ander 
purchase. Twenty times the nett income would be the Estates Partition Act, the land became the part - 
fair ifthe prevailing rate of interest was 5 per cent. of portion allotted to the original mortgagee. The 
but if it was 24 per cent, nothing less than 40 times defendants had been cultivatifg the land for over 
the nettincomé would be adequate compensation. 12 years, when the representatives-in-interest of the 
Of course, to the figure thus arrived at must be added ox-mortgagee instituted a suit for their ejectment : 
‘the usual 15 per cent. for compulsory acquisition. , Held, that by accepting half the produce from 
` OOLLEOTOR OF Kistxa, MASULIPATAM v. YARLAGAMDA the defendants, the mortgagee accepted them as 
SIYAKAMA PRASAD Mad.735 tenants and the,defendants thus acquired raiyati 
: Land Acquisition Act i of 1894), $8. 23, 34-—- interest in the land Having enjoyed their interest 
Compensation to be awarded —F'actors to be consider- for over 13 years, they acquired occupancy rights 
ed—Haisience of agreement that claimang should and, therefore, could not be ejected except under the 
take away material on land—~When disentitles Atm provisions ofs 25, gal Tenancy Act. Rasa Raw 
to dp ka A denk a 6 per aa pet a Rar v, NIRANJAN Rat Pat, 943 
- . “Agreement between claimant a overnment that Rent—Portion of holdin : 

4 s — g purchased with 

former should get price of holding calculated on e separate rental— Landlord recognising purchase— 


. rental basis—Price, how to be calculated. Purchase, if separate holding—Dispossession of 


It would be impossible for the High Court from ; p: A D 
its own judgment in another case to hold as a gas d—Tenant, when entitled to suspension of l 


matter of law or principle that 16 years purchase Ordicarily when a portion of a holding is pur- 


nn . b . 

Ne A a root ade on ie sua caiu e chased with separate ental assigned to it and the 
pends entirely upon the circumstances of each Purchsee is recognised by the landlord, the purchased 

l elas Phils ee aaa holding by 
Under a 34, Land Acquisition Act, the claimant 11504, the remaining portion in the possession of 
is entitled to interest at 6 per cent. per annum from a old a at sajake jan Toa nenicd 
the time of possession by Government untilthesum 4, von in the etd jagaa y the landlor 
or compensation had been paid or deposited, 9 question ‘whether a tenant would be entitled to 
Existence of an agreement that the claimant should sg ala of jra T wa sre esai with r 
take away the materials on the land to be acquired, “RO? d o the fa nld bote ae aby ar ar and the 
does not mean that the claimant should a natal able a. a Ə to determine what is equit- 
his statutory claim of interest ess it is shown ; 
that the consideration for that agreement was that A qrestion of the amount of rent payable annually 


A À h ; by the tenant comes under one of the exceptions 
the oo should relinquish his statutory claim of mentioned in s 153, Bihar Tenanoy Act, and, there- 
interest. EN re, the second appeal is not barred. 
npese olan Agrement between e pornon olaim- “Held, considering the facts that the holding 
ing compe hef ld ' was not of long-standing, that it was acquired by 
and the Government, that the former would get the diferent kabalos, the purchase not being in respect 
price of the holding calculated on a rental basis of entire holding but portions of three different 
at a certain sam per month plus the statutory 


compensation, the price should be caleulated on the holdings, thectenunt was not entitled to suspension 


net value tothe claimant of the property. Such net of rent for®*the period of his dispossession irom the 


value can be arrived at only after the usual dedub- ee of the holding. Salva KANAN NA 


tions for cess and ground rent, Sgorgrary or Strata Thioa lease forbidding creation of new 


v BITAL Prasap Pat. 1007 ; i d : : 
. a hts — -division 
Landlord and tenant- Deseription of property oy Tights- Amalgamation and sub-division, in holding 
Er ea re aa kaka ME eee nee binding on landlord after 
rede! : expiry thica, 
Biss ak a eer ais by ae ra a * Although the terms of the thica lease specifically 
Be bind ne ea ai andio Jai na 7 Bingg forbade the thicadar fiom creating new rights, the 
aaa i Reet Uden ee Pat. 316 thtcudar created amalgamation and su®-division in 
: : t= h ly the holding. included in the thica lease but without 
——~ ~Ejectment —Co-sharer usufructuarily mort- 11,4 least prejudice tothe landlord : 
gaging land On another ae but himself Held, that after the expiry of the thica these 
eae eae a Ae Moto Aerie 19 pee dae amalgamation and sub-divisions were binding onthe | 
WAD OGEC EERIE d ie "7 landlord and the question whether he had knowledge 


Tats ee bi jaban gahi eh sodas ie of these was wholly irrelevant. Miss G. B. SonaNno 














mortgagee and then to his assignee Cultivation % UMBSAWARI KUER | Pat. 120 
jor more éhan 12 years —Partition under Bengal Land tenures — Dholi tepare, nature of. Sze 
Estates Partition Act (V of 1897)—Land falling Oustom (Punjab) e 92 
to lot of mortgagee—Defendants held acquired Ghatwal— Fitness ef ghatwali, power of 


occupancy Pights eand could not be eee except. executive authortties to dttesmine— Interference 
und@ s, 25, Bengat Tenancy Act (VIII of 1689). Courts when decision is arbitrary — Ghatwa 
$ 
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properly dismissed, whether can be reinstated by 
rt 


ourt. 

Per Manohar Lall, J Thy decision of fitness for 
the post of a ghatwal must ‘ordinarily rest wigh the 
executive authorities subject to this important re- 
servation that if the executive has simply made a 
pretence ef dealing with the question of the fitness of 
the ghatwal who claims tobe recognized as the 
next ghatwal and declares him unfit in an arbitrary 
manner or in & manner which the law would not 
recognise then the Oivi) Courts are free to.inter- 
fere. 

Per Chatteryi, J.—'I'he Oivil Oourt.is not competent to 
‘question the proprist%of the decision of the execution 
authorities. Hvenagseming that the Civil Court could 
hold that another person shoald have been appointed 
to the office of ghatwal and that the appointment of the 
person was bad, the Courts cannot doanything beyond 
giving a mere declaration to that effeot.: They can- 
not force the executive authorities, to remove the 
one and appoint theother instead. A mere declara- 
tion, therefore, would be infructuous if the execu- 
tive authorities, for reasons of their own, ultimately 
, Ghoose not fo act upon that declaration. Such dec- 

lsration the Oourt should not grant. ` 

The Court cannot re-instate a person in the land 
who has been properly . dismissed from the office. 
JOGHNDRA NARAIN Sines p. RADHA PRABAD Since ° 

| Pat. 854 
Ghatwsl-—-Incidenis 0f—Incumbent unfit for 
o — Forfeiture of tenure—Legaluty—Duty of 

rnment to appoint another from same family 

—Ghatwali, whether same as jagirdar. 

Per Manohar Lall, J.—A hereditary ,ghatwalt ten- 
ure cannot be taken away from a family because the 
incumbent at any time misconducts himself or proves 
unfit to discharge his duties, so long. asa there is 
some other member of the family fit for the post, and 
in the case of a minor, eo long as some suitable 
arrangement canbe mede for the performance of 
the necessary duties until the minor comes of age. 
As soon as the ghatwalis dismissed for, misconduct, 
the result is not that the whole tenure is forfertad: 
snd, therefore,Government have a right to appoint 
any. one whom they hke. The case of the ghatwal 
cannot be treated asthe case of a mele jagtrdur 
who has“ a jagir assigned for support and femu- 
neration”’. ‘ 
- In a case where there is an express repudiation 
by the entire family to accept relation of gkatwali 
or where the ruling power may think that the in- 
cumbent who is being removed has left nô heir who is 
capable of rendering even theevicarious services,in- 
volved as a part of the obligations of the holder of the 
tenure the ruling power in sucha. casa would be 
justified in holding that these circumstances ae 
themselves a ground for forfeitire im the persons of 
the entire family, , p : 

Per Ohatterjs, J.—Section 5 of the Bengal Regulation 
of 1814 gives ın clear terms the Government full power 
to forfeit the tenure of the defaulting ghatwal and to 
nfake it over $o any person whom it may approve or 
otherwise to dispose of it in such manner as it 
may think proper. itis thus evident thet notwith- 
standing the hereditary chaructér of the yhatwali 
tenure, the Government, in case of breach of. the 
condition to psy rent, 16 at liberty to forfeit the 
tenure and to take it away from the family of the 
defaulting ghatwal. It must be, as a matter of policy, 
of the Siate based on grounds: of expediency touch- 
ing the administration, of Police duties by the 
ghatwals that this righfot. tle Government was re- 
coguzed by Legislative exactment. When tor breach 
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of the conditions on which he holds the tenure, the 
ghatwal is dismissed from his office by the Govern- 
ment, his tenure is foifeited and the Government 
has a right to make a new grant to any person 
whom it may consider fit 

Once a tenure 1s forfeited, the right of the Gov- 
ernment to re-settlelt with any new ghatwal whom 
it. may consider fit comes in Ordinarily the Gov- 
ernment should consider and respect the hereditary 

claim of the neat heir of the dismissed gh itwal but 
he cannot force such olaim upon the Government. 
JOGENDRA NABAIN SINGH v, RADHA PRASAD SINGA 

ed Pat. 854 
Lease—Validity — Land gifted on condition of 

being avoided on happening of certdjn contingency 

Contingency happening—Donor filing suit to set 

aside gift for possession—Perpetual le se of pro- 

perty thereafter by lessee—Validity 

BM is.only within the competence of the rightful 
owner of.a property t lease out that property and 
a trespasser has no such right. à 

Where the donor of gift of land exercises his option 
of avoiding phe gift on the happening of a certain 
contingency, by instituting a sait forthe cancella- 
tion of the deed of gift and for possession of the 
land, the donee’s possession over tlie propelty ceases 
to be lawful fromthe date of the suit andthe donee 
is not thereafter: competent to lease out the piop- 
erty perpetually. Such a lease would be void. 
‘LacHoMiIna KUNWARI 9. Magputa KUNWARI Ali. 902 

Lease of plot owned by several co-sharera 
jointly, by one of them without consent of others 

—Validity— Such lessee, if gets rights of statutory 

tenant. : 

Wheie an agricultural plot is owned by twoor 
more co-sharers,& perpetual lease of the land cannot 
be granted by a co-sharer without the consent of the 
others, Much less isa co-sharer, who is in wrongful 

-possession ofthe share of the other co-sharers com- 
petent to grant such a lease of the joint plots and 
such a lease is wholly. void. 

A person in wro possession of land - hag no 
right to let that land and cannot consequently create 
statutory rights by. admitting others as tenants. 

Where the land belonging to more than one co-gharer 
is let out by only one of them without the consent of 
the other co-sharers, the lesses, not having been ad- 
mitted to tenancy by all the oo-sharers does not 
acquire the rights of a statutory tenant and is not 
entitled to retaun possession as such. LAOH, MINA, 
Konwari v. MAKFULA KUNWARI ALl, 902 
Legal PractRloner — Duty of, while defending 


person. 

A’ Pleader defending a person hasto do more 
than go through the record. He has to go through 
allthe prosecution evidence, find out what, defence 
may beat be set up and what means there exist for 
putting up that defence. U Po Mya v. Tua Kine 

: kang. 350 

eLegal Practitioners Act iXVIH of 1879), 5. 13— 
Ludy engaging Picader for two sutis, ons against 
her anf other filed by her—Fees settlea were to be 
pad in one year—Both surts then referred to 
arbitration—Ludy paying her Pleader  gertain 
amount haif for paymem to arbtirator as his Jees 
and resi towards his fees~Year of, payment of 
fees not expired — Pieader appropriaing whoie 
amount towards kis fees—fleauer held wrong/wly 
retained money and his conduci held grossty 
improper calitag for disciplinary action evereif he 
did not comm creminal offence. ji s 

A lady engaged a Pleader intwo suits, one instituts 
ed .against her.apd the other instituted by her. 
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Certain fees were settled for both the suits which 
-were to be paid within one year. Both the suits 
were subsequently referred to arbitration. Thelady 
paid certain amount toher Pleader instructing him 
that half of it should be paid to the arbitrator as her 
-contribution towards his fees and the rest should be 
credited by him towards his own fees. The year 
during which the Pleader’s fees were to be paid had 
not expired. The Pleader appropriated the whole 
amount towards his fees which were dae and did not 
pay the arbitrator :- | 
Held, that the Pleader wrongfully retained for him- 
eolfthe amount which had been handed to him for 
payment to the arbitrator and that his conduct 1R 
doing so wase grossly improper in the discharge of 
his professional duty. Even if no crimial offence 
was committed by hım in appropriating whole amount 
towards his own fees, his conduct was gravely im- 
proper on the part of a Counsel and called for Uis- 
ciplinary action. In the matter of B., A PLHADER, 
BIMLA, Lah, 29 
8.13—Pleader one of trustees of pagoda— 
He finding co-trustee depriving trust of money —He 
not reporting to Polwe but undertaking res- 
ibilsty for defalcations by co-trustee —Whether 
incurs any criminal responstbility—-No disciplinary 
action held could be taken. . : | 
- A Pleader was An honorary treasurer of a oertain 
pagoda, He failed to give information to the Police 
when he found that a co-trustee of his had deprived 
the trust of money, but rather preferred to dea} with 
his co-trustee mercifally and make himself morally 
responsible for the defaloation and undertake res- 
pongibility for the defalcation which had arisen. - 
Held, that the Pleader did not incur any criminal 
responsibility. Even if he might be negligent in his 
duties, he was not guilty of any kind of misconduct 
which would justify disciplina:y action being taken 





against him. Inthe matter of U Po Auna, Hause 
GRADE PLEADER, SAGAING s kang. 156 
8.13 (f)—COonvict:on of legal practitioner 





for receiving stolen property—He is unfit to be a 
: Pleader. = ; 

Aman who is convicted of so .serious an offence 

as of receiving stolen property, even though the 
perty be not of very great value, is not fig to 
aa Pleader. Inthe matter of U, 4 Lowgr Grapa 
PLBADER, MOULMHINGYUN - i Rang. 126 
8.13 (f)—Pleader committing offence under 

s. 377, Penal Oode (Act XLV. of 1800)— It cannot 

be condoned—Such - offence committed by person 

when only 17 years of age—S person making 
honest attempt toreform—Offence shouldnot debar 
him seeking respectable soctety and ing 

Pleader—Such Pleader not disclosing fact while 

applying for admission as Pleader—He commits 

serious offence for which High Court can take him 
to task—Duty of persons applytng for admtsston as 

Pleadera. 

Although generally an offence under s. 377, Fenals 
Code, committed by a Pleader or Advocate could not be 
condoned, the fact that the offence was comifitted by 
a person, when he was only seventeen years of age 
oughtgiot to debar a person, who is making an 
honest attem pt to reform, from ever seeking respectable 
society, or frgm beiug a member of an honourable 
profession. But such a persan commits a serious 
offence of deceiving the authorities when he does not 
disclose the fact of his conviction inhis application 
for being itted as a Pleader although asked at the 
time whether there were any facta which ought to be 
brought tothe notice of the High Oourt and the 
High Court, is entitled to take him - to task for it, 
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INDIAN OASES 


[1938 


Legal Practitioners Act— concld. 


Persone who apply for entrance into the ranks of 
the legal profession should fully and frankly disclose 
all the circumstances @ their past career with the 
knowtedge that the Court will take into considera- 
tion efery matter which ought properly to bè dealt 
with by it. In the matter of T. K , a Hranee GRADER 
PLEADER, TAUNGGYI Range124 
Lessor and lessee—Tenant building on land held 

under lease— Lessor, if prevenied from taking pos- 

session of land on determination of tenancy. 

If a tenant builds on land which he holds under 
a lease, he does not thereby, in the absence of spe- 
cial circumstances, acquire any right to prevent the 
lessor from taking posseasionef the land and build- 
ings when the tenancy has d@termined. He knows 
the extent of his interest, andit is his folly to ex- 
pend money upon a title which he‘knows would or 
might soon come to an end. This rule is not affect- 
ed -by the mere circumstance that there is no written 
Jeage. Batounan,v. Sayin MOHAMMAD Pat. 463 
Letters Patent (All), cl. 27 — Custom, whether 

law—Two Judges differing on point of custom— 

eatton, if canbe referredto third Judge. 
er Bennet, J.—A custom is alaw and the exis- > 
tence of a law binding the parties is a point of law 
aud not a point of fact. Hence upon a difference 


„between the-two Judges ona point of custom, the 


case can be referred to the third Judge under ol. 27, 
Letters Patent (All). MUBARAK Husain v SAGAR 
MAL , All. 665 
Limitation—Ailtenation by limited owner—Mayjor 

reversioner existing atthe time not challenging 

alienation, within limttatton—Suit by other rever- 
= stoners, minors at time of alienation, tf barred— 

Suit by after-born reversioners, tf barred. ' 

There were in existence at the time of the aliens- 
tion five sons of the alienor who was a limited 
owner and three minor grandsons. The five sons took 
no step within limitation to get the alienation of 
their father set aside, although they were the -per- 
sons immediately -affected : 

Held, that a suit by other reversioners, minors at 
the tame of the alienation, to set aside the aliena- 
tion was not barred. The suit by the reversioner 
born after the alienation was not als> barred. If the 
existance of a reversioner clothes an after-born re- 
versitner with aright to sue, though an after-born 
reversioner cannot claim the benefit of s. 6, Limita- 
tion Act, in his own right, he cannot be deprived 
of the benefit of the extended period claimable by the 
reversloner jn existence at the time of the-alienation: 





HarnaM Seneca v. Agiz Lah. 824 
Suit by jurtstic person if subject to law 
of limitation— Religious e nt — Jurtstio 


person—lts posttton—Suit by next friend, if 


proper. Š 
(Per Full Bench).—“ Juristio ’ persons like other 
plaintiffs are subject to the law of limitation 
and enjoy no special privilege in this respect, 
The posıfion of a juristic person is not that of 
a minor and it is doubtful whether a suit inst{j- 
tuted on behalf of juristic person tgrough a next 
friend is properly instituted. Mosqua KNOWN 4s 
MASJID BAAnID Ggnr © BHROMANI GURDWARA 
PARBANDAAK COMMITTEE, AMRITSAR Lah 945 FB 
Limitation Act (IX of 1908), 8. 3—Sust relating 
to mosque—If governed by Limitation Act, or 
Muhammadan Law. ‘ 
Per Full Bench (Din Mohammad, dJ., dissenting). — 
The personal law oftthe Muhammadans has been 
modified by the Punjab Laws Act, and the Limita- 
tion Act. Every suit ig *aupject to the Limitation 
Act, and-the Act applieg* Without - distinction -to 
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guits concerning both sacred and secular 
nor. does it 
such suits are divins or human. There 
provision in the Limitation Act, 
dangan KH wakf properties from its operation, the 
suit relatifk toa mosque must be held to be sub- 
ject to the rules of limitation prescribed in the 
pene Act, and not to rules of Muhsammadan ~ 


W. i 5 
(Per Din Mohammad, J.)-—British Oourts in India 
cannot ignore the provisions of the Muhammadan 
Law altogether while dealing with a mosque and 
that the special features which it. possesses and 
the peculiar privileges*which it enjoys are always 


to be determined under the Muhammadan Law 


being sno 


and under no other law, evən though one of 
the. parties to the suit before them may, 
be. a non-Muslim Although 6. 5 Punja 


Laws-Act, contemplates that Muhammadan Law 
can be altered or abolished’ in certain respects, in 
regard to, the privileged position that a mosque. 
ocovpies ander the Muhammadap Law, it has 
neither expressly nor impliedly been altered or abo- 
lished by the Limitation Act, or, for that matter, by 
any other enactment. A suit, therefore, relating to 
a, mosyue is governed by the Muhammadan Law, 
and not by Limitation Act. Mosqaus KNOWN as 
Miaz SHAHID Gans v. Suromant GURDWARA 
PARBANDHAK CoMMITTBE, À MRITSAR Lah 945F 8 
———— 8, 5, Bee Civil Procedure Oode, 1308, 
„O. XXIL r. 4 
——— 8. 5—District Judge extreising discretion 
and condoning delay in filing appeal which was 
originally filed in wrong Oourt—Order, if can be 
contested in secondappeal, ` i 
Where an appeal 1s wrongly filed and is returned 
for proper presentation and then is presented before 
the District Judge to whom the appeal really lay and 
who exercising his discretion under 8. 5, Limitation 
Act, condons the delay by extending the time for 
presentation of the appeal before him, the’ order is 
not illegal and cannot be contested in second 
appeal. MANGAL Ram v. Sat Deo. _ Lah. 927, 
rs, 12— Limitation for appeal expiring. on 
Sunday—Next day. public holtday—Appeal pre- 
. sented, before lsmitation —Application for copies 
made next working day—Appellant held entitied 
to deduct time required for obtaintng copies. i 
The last day forthe appeal. was Febrùsry 21, 
1937, which was a Sunday and the following day, 
February 22, 1937, was a public holiday. actuals 
it was presented on Februaryel6, but was not ac- 
companied by copies of the judgment and the decres 
which the Gourt was asked to dispense with. The 
Court made an order dispensing with a copy of the 
judgment, but refusing to dispense with a copy of 
the decree. A copy of the decree was asked for on 
February 23, obtained on March 1, and filed the 





Es an tore 

d, that the time ‘taken for obtaining copies 
coufd' be ded and that the appeal was in time, 
PANNALAL MU i 


HAR MARWADI p, K3BMOJAND ĴAK- AR- 
7 ee Bom. 508 
8.14—Court ordering plaint to be returned 
o proper Court—Costs awarded —Time required 
till preparation of decree, can be ezoluded 
Procesdings, when can be held to terminate. 
Decree that is to be prepared’ requires the presence 
of the plaint on record and’ pro ings can only ba 
held toasterminated when the ‘decree is signed and 
complete. They do not térnvin&te ‘when the plaint is 
ordered to be returned fðr filing in proper Court 
“ the costa being, awardedetf the” defendant. Time 
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required for signing and completing the decree can 
be excluded in computing period of limitation. 
Isuwan DAYAL v. BADRI Lan S Pat. 89 
——8, 14—Sxit on pronote filed in High Court 
. having jurisdiction to entertain it under cl. 12, 
Letters Patent Saabs A Defendants, alleging them- 
‘selves agriculturist—Plaintıfs withdrawing suit 
under O. XXIII, r.1, Oil Procedure Code (Act 
V of re aes suit filed tu Court of Subordinate . 
Judgs--Case, whether comes under O. XXIII, 1. 2, 





ors; 14, Limitatton Act. 

. High Court which had jurisdiction to entertain a 
certain guiton a promissory note, .entertained it 
under ol, 12 of the Letters Patent (Bom®). The de 
fendants alleged that they were agriculturist. The 
leave was granted tothe plaintiffs to withdraw the 
suit under O. T. l, Oivil Procedure Oode, 
and fle fresh suit reupon the plaintiffs insti- 
tuted a guit in the Court of a Subordinate Judge ; 

Held, thatthe jurisdiction of the High Oourt to 
decide the question whether the defendants were 
agriculturists wasnot affected by the action of the 
plaintiffs, The Oourt had jurisdiction to make an 
order under On XXII, r., 1, and the case, therefore, 
came under.O. XXII, r. 2, and not under s Ll, 
Limitation Aot, and the plaintiffs were bound by the 
“law of limitation just as if the first suit had not 
been instituted. The time of prosecution of the first. 
suit could not, - therefore, be excluded, Acuut 
DADAJI Jagal 9, PABASHBAM VASUDHY Mocen - 

ih; Bom. 528 
— 8, 14 (2), Bun Limitation Act, 1908, Sch. I, 
183 846 


—~——-§, 14 (2)—Order of executing Court on 
plaintiff's clatm-petition on November 10, 1923— 
Appeal to Syb-Oourt and then to High Court 

_ according to. law then prevatling—High Court 
deciding on Nowember 11, 1927, that plaintiff's, 
‘ remedy wae by separdte sutt—Surt filed on August 

1,1928 —Period covered by appeals, if can be 
excluded from limitation. 

The plaintifis filed a suit on August 7, 1928, to 
get azide an order passed upon their claim petition 
on November 10, 1923. The plaintiffs claimed that 
they were entitled to exclude from the period of 
one year all the time which was.taken by them in 
preferring appeals from the order of the executing 
Court, dated November 10, 1943. The Subordinate 
Judge ‘reversed the decision of the executing Couit 
by his decree dated July 17,1925. A ssacond appeal 
‘was preferred t@the High Ocurt, which was dis- 
Posed of by the High Court on November 11, 1927, 
The Uourt held that the claim was one pre- 
ferred under r. 68, O. XXI, Civil Procedure Uode, 
‘and that it was nota matter coming under s. 47 
and consequently no appeal lay to the District 
‘Court from the order of the executing Uourt. The 
Subordinate Judge's decree was set’ aside :, 

“e Held, that the plaintifis accarding to interpreta- 

tion of the law in Margvitttl Mathu Amma v, Pathram 

Kuanot Oerukot, 30 M 215 (subsequently overruled 

by Narayanan Nambudri v. Theva Amma, 51M 46 

then prevailing had no right of suit and, therefore, the 

‘appeals were preferred bona fide in ‘good faith’. The 

failure of the plaintiffs in their appeals was, there- 

fore, due toʻa causes of like nature’ with want of 

‘jurisdiction within meaning ofs. 14, Limitation Ast, 

and the matter, therefore, fell under s. 14. 

The time, therefore, spent in prosecuting $ the 

appeals could be excluded in computing fhe period 

of limitation. Erasspar Munootta MANGALATH TH 

Kusavan NAMBUDRI y. PUTHUSSBRI Tauva AMMA 

oo KN $ 


Mad. 767 
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——— $, 19, Suz Stamp Act; 1889, s. 35 24 
——— 8.19 —Acknowledgment after limitation but 


during. period excluded by 8.52: of U. P. Court of* 


Wards Act (IV of 1922)—S. 19, if applies—Pro- 
perty of executant under Oourt of' Wards— 
Collector, if can make acknowledgment on behaif 
of executant, 

Section 19, Limitation Act, cannot apply to an 
acknowledgment made after expiry of theperiod of 
limitation presoribed but during the period excluded 
by s. 52, U. P. Courtof Wards Aot (Aot IV'of 1913). 

Where the Oourt of Wards-is-in charge of the-pro- 
perty of ‘the-exeoutant of a promissory note, the Gol- 

tor in chsrge ofthe Court of Wards isthe duly. 
authorized agent of the- executant for the purpose of- 
making anacknowledgment within the meaning 'of s, 19: 
ofthe Limitation-Act, Snanxer Lary, Lar Sivan 

AUS 556.F B 





express, it: may be tmplied—Endorsement’ on pro- 

` note by promissor that certain amount was paid— 

EEEN held was acknowledgment .of balance 

tié:- 7 

There is no warrant for restricting. fhe -use of- the: 
word kanan gh ad in s. 19, - Limitation -Act, to’ 
Mean express’ a 
express or implied. Each case must be decided on its- 
merits, 

Where ina case the promissor had endorsed the 
pro-note admittedly executed ` by- him, to the: effeob- 
that- he had paid certain amount and had made a 
signature thereunder; : £ 


. Held, that the only reasonable, inference that could 


Be drawn from this was that the promissor had ac- 
knowledged his liability to" pay-the balance due on 
the promissory note. The endorsement on the pro- 
missory note was an acknowledgment.withinthe mean- 
ing of s: 19, Limitation ‘Act. M: K., KASIVISWANATHAN 
OBETTYAR v. Re M, S: L. Laxsamanan OHETTYAR 
Rang. 550 
———-—8. 21 (2)—A and Bpurchasing one-half ‘of 
hypotheca from morigagors—-A making payment 
and mortgagee accepting it in-full satisfactori of 
amount due by him—Suit by mortgages subsequently 

against - B—-S. -21 (3), held applied—Payment by A 

held-did not save limitation against B. 

A and: B were the purchasers of approximately 
one-half*of the hypotheca from the original : mort- 
gagors: Hach purchased the share belonging to- one 
ofthe original mortgagors. A made a payment 
which was popu abn by the mortgagee in full satis- 
faction of his claim against A: The mortgagee sub- 
sequently brought a suit against B and relied on the 
Dormeo made by A to save the suit’ from limita- 

ion : i 

Held, that A and B were joint contractors within 
the meaning of s. 21 (2), Limitation Act, which, 
therefore; applied to the’ case and the mortgages 
could not‘ rely on payment by A fo save ‘limitation 
againet B, NAGAYYA NAIDU v. R. Durarswami Narpu 

= 8. 26: Dai ry righ — Right cee 
~———_-_—$, 26— ary righ — Rt to village 

paghway— Evidence of—-Such right must be heen 

to have been exerctsed by villagers concerned as such 

and ‘as of right and not as members of general 

public— Evidence showing such right exercised 
*openly and unobstructed—Sufficrency of. 

Proof ofa customary easement is immensely more 
diffeult fan proof of an-easement within the pro- 
visions of s. 26, Limitation Act. The persons- who 
rely on custom must prove thatit was anoient; conti: 
nuous, peaceable, reasonable, certain and com pul: 
Bo,” In” other words, they must not only prove 

è 


8. 19—Acknowledgment—It need” not be: 


nowledgment. It-may be either- 
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the elements required under s. 26, but something 
more. Ifthe eviden shows that the right has 
beewenjoyed for a considerable period, say 30or 40 
years, then the burden of negativing the 11ght claim- 
ed‘is on thoss who deny its existence: it is unques- 
tionable, that the enjoyment must havébeeras of 
right, and neither by violence nor by stealth, nor by. 
leave asked from time to time. Uou:rts m India 
cannot apply the principle of English common law 
that-a'custom is not proved, if it is not shown to 
have- been- enjoyed from time immemorial. If the- 
pathway is claimed as a village pathway, and not as 
a public pathway, it is necéssary to show that the 
user was of the pathway as village pathway. In 
other words, the evidence must bethat it was used by 
the inhabitants- of the village or Villages concerned: 
as-such, and not as members of the general publio, 
Where persons claim a right toa village pathway: 
but-none of the witnesses give evidence that the user 
of the- pathway was as ofright or thatit was not by. 
leave taken from anybody and all that the witnesses: 
depose is that the pathway was used openly and- 
without obstruction, such evidencs would be quate - 
consistent with the case of a permissive enjoyment - 
and is-not sufficient to prove a customary easement. 
HARISADHAN Da v. RADHIKA Prasan Pannir Cal: 252 
Sch.-I, Arts. 29, 83—M attaching property: 
‘tn execution of decree against H~A objecting that- 
perty was his, and objection being dismissed, 
inging suit for declaration —A Obtaining in- 
junction against M restraining M from selling 
attached property—M undertaking to indemnify A 
tf after auction sale it was proved that property 
belonged to A—- Property auctioned—Sutt decreed n 
A's favour—Sutt by A against M to recover price of 
properiy sold and for damages—Oauwse of action of. 
sut held was undertaking by M andnot wrongful- 
seizure—Art. 83 and not Art. 29 held appited. 
Article 29, Limitation Act, must bo-interpreted to 
apply only to the seizure and not to govern any suits 
arising out of what happens later at the time of sale. 
Firm M-got 10 bags of Unab attached in execution 
of their decree against H; A, plaintiff; fled objections 
against this attachment stating that the lU bage of 
i belonged. to hım and were not the property 





of judgment-debtor. These objections were dis- 
missed. A-instituted a declaratory suit to the effect 
that the -10. bags of Unab belonged to him and were 
not liable- to attachment and sale in the decree of 
M against H. A presented an application for the 
issue off temporary injunction tu the defendants 
forbidding them fråm getting the 10 bags of Unab 
sold. On the same day an order was issued to- the 
defendants not to have the 10 bags of Unab auctioned. 
The firm M undertook to indemnify A after the 
auction sale Yor any damages suffered by him-tit 
was proved that the bags belonged to A. The pro- 
perty sold by auction by M. A’s suit wassub4 
sequently decreed in his favour and ıt was declared 
that the-bugs belonged to him. A brought agut 
against firm Af-to recover the price ofthe bags and 
damugeg for wronglul seizure : 

Held, that the suit was not one for damages for 
wrongful seizure. The cause of action lur the suit 
was the undertaking given by firm Af and not‘the 
wrongful seizure and the suit was governed by Art. 83 
and not by Art. 29, Limitation Act. Firm: HAJI MapnBUB 
Basxsa- RAFI-UD-DIN v. ABDUL GHAFFAR Lak 630 
Arts. 30, 31— Word ‘carrer’ has 

wider meaning thag ‘cogmon carrier’ — Hatiways, 

whether Siate-controlgd or not are carriers — 

Arts. 30 and 31, appiscgbility. of, to suss against 
`- Ratlways; Bi ges Sa ae 
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Upon the plain, unambigupns -and unequivocal 
words of Arts, 80 and $1, Limitation -Act, =the 
word ‘oarrier’ is of a wider meaning.than eX- 
‘pression ‘common carrier’ and`it is wide enough ba 
‘coverghe oase ofa railway owned or'controlled “by 
Government ‘Even though for the pnrposes‘of the 
Oarriers Act, they ara not common carriers, itwould 
be a-misuse of language to say that railways which 

_ carry goods for reward are not carriers. It ‘would 
not be right tu interpolate into Art. 30 the qualifyin 
‘restriction implied’ by the word ‘common’ ‘as appli 
‘to carriers, SkoRETABY,oF STATE v. GOLABRAI PALIRAM 

. o 04.96 

————- 6h. |, /Arts.61, 96,120—Pro-note ‘execu- 
ted by R and N in favour of J and M—J having no 
authority on behalf of Mrecovering whole amount 
—Suit by J and M--subsequently to recover amount 
of -pro-note——Decree-given to M alone to extent of 

- ‘half claim as his share—'Decree executed—Sutt by 

IR against J -to recover amount ‘paid twice over— 
` Buit held fell-under a -70, Contract “Act (IX:of 
1872), and twas either pore Art. -6l or 
Art. 130 and not by Art. 96—Art. ' held -mores 


appropriate. 7 
‘Rand N borrowed Rs. 5,000 on a promissory-note 
“from J -and M. J lone subsæquently realized 
“Rs, 15,000 on account of this promissory note ‘from 
‘the debtors by means of a drafton them, .Jvand M 
‘then sued R and N for recovery of ‘Rs,-7,700 on uthe 
{basis of the- promissory: note. ‘The defence was that 
tthe promissory note-had'been discharged by ‘tha 
permoni and this defence was upheld. It was held, 
l'however, that J had no eure receive payment 
on behalf of M, Consequently the suit by J -was 
‘dismissed to the-extent of half the claim, while the 
esuit, so‘far as M was concerned, -was decreed for 
-half the amount in suit, 'M executed his decree to 
“the extent of Rs, 1,200 -Thereupon a-suit wae insti- 
Stuted by R to recover the sum of ‘Rs, 1,200‘from -J 
zonvthe-ground that he 'had ‘bean -made:to -pay 
~Rg, 1,200 twice over by reagon of his action andè was, 
‘therefore, entitled to a decree against ‘him for ' that 
famount : Bu 
‘Held -that'the:cage'fell under s. 70, ‘Oontract Act, 
oand, therefore, either Art.-61 or Art ‘1%, -bimita- 
-tion Act, applied but not'Art. 96. The appropriate 
Article, however, -imthe present case was Art. :120, 
JIWAN Singa v. RADHAKISHAN tDah.-588 
| 1—1 Art. 83, Saa Limitation Act, 1908 
"Beh. I, Art. 49 e 630 


m ArtB. 83, 176—Vendee undertaking 
topay off ‘mortgage debt — Vendes's failure—Lioss 
of property—~Lamutation apglicdble — Suit for 
damagesa—Time, when runs. ° , 
Where ‘there “is an undertaking by the vendee to 

pay off amortgage debt, “there is an‘implied~con- 

‘tract of indemnity, and the’ case, therefore, Comes- for 

the “purpose of limitation under ‘Art. 83, Limitation 

.. Act, when ‘thegyendor is ‘actually damnified*by -the 

‘logs of-hia property by the failure of the vendes to 

“pay “it off. The limitation for suit “fof damages 

“*atarts from the date df such loss and not from’ the 

~ date of the'sale, Tmak’Ram v. SURAT BINGA 








~ 





AU. 241 FB 
` Art. 96. Sas Limitation Act, 1908, 
-. Boh. I, Art, 61 "588 


Art. ‘115. “Ben Bihar ‘and Orissa 





gk a Sauls ng a ° Be i Artiele:l43 makes no references to the defendant or 
; “939. to his possession. That is done in Art. lit., Artiole [44 
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——~ §ch. L-Art. 120. 
‘See: Bihar:and. Orissa Municipal Act. 1922, s. 180 


l 86 
“Sen Limitation Act, 1908, Sch I; Art. 61 588 
+ ee AE, 139—Applicadility of Act to 
-Agra-Tenancy Act-—-Suit for ejectment of grove- 
_holder after ceasing of grove—Art. 139, if applies. 
“The provisions the Limitation Act, do not 
govern guits’and applications provided for by the 
“Agra Tenancy Act. -Therefore, a suit for ejectment 
of ‘a' ‘grove-hélder after: the grove has ceased to exist 
‘is not -governed by Art. 139, Limitation Act S. 
“Fax snuppin-Hosaw’ y. ABDUL WAHID All. 20 
Art, 142— Area ofe waste‘ land 
` ~gettléd with -tenant—Uyulbivatton -of bulk of land 

—Whether ambduntsto enjoyment of possession. 

‘When-a large‘arew of waste land is settled with the 
‘tariant, be cannot be required to prove specific acts of 
possession over’every square -yard of his holding and 
‘the ‘cultivation dfthe: bulk ‘of the demised area must 
be treated as enjoyment of posseagion of the whole for 
“the purposes of Art. 149, Limitation’ 4ct; in the absence 
: of proof/of specific acts'of adverse possession done by 
“gome- other party. ‘Osanpea Mosan-Sinaa v. ‘Boru 

“MIAN Pat.165 
~—— — Art. '142 — Suit for possession of 
HE rty— Plaintif alleging hia dispossession within 

‘F3 ‘years of suit —Article applicable—Burden of 

‘proof—Onus't possession within 12 years— 
C 3Plaintiff -proving-hta ‘title—Onus to prove dis- 

aeegsion, if shifte on defendant. bi 

. rə a guit. for declaration of title and recovery of 
possegsion of certain property is brought by the 
‘plaintiff on the ground that while in, possession of the 
, property he was dispossessed by the defendants with- 

12.years of the. date of the suit, it is governed by 
Art. 143, Limitation Act, 

In cases under Art, 143, Limitation Act, although 
the-plaintiff's title is.proved,the onus ison the 
, plaintiff “to -show that he ‘was in possession within 
‘12 years-ofsthe suit. -T'he onus isnot on the defen- 
danta to -show that the plaintif lost his title by 
adverse ,possession-on the part of the defendants. 

Whaera a -suit for ,posssssion- is -brought about LL 
„years ll. months and 26 dayg-from -the date of the 
‘dispoassssion, and -the ‘defendants have admittedly 

“besacin adverse posseasion for over Ll years ll months, 
“the onus lies heavily-on the plaintiff to show that ha 
was in- possession within 13 years of the date of the 
suit, -RAMENDRA PROBAD-BASU 4. arial TI i r 
, =o . Arts. 142, 144—-Distinotion in 
.applæability— Suit based on prior possesston lost 
by -déspossession—Article applicable — Defendant, 
when can be calledmpon-to.stt up adverse possession, 

Thetwo-Articles, Art 142 and-Art, Lil, Liamutation 
Act, apply to two differant sets of circumstances, 
Article 14%, on the faca of it, 18 restricted to a suit 
hased on.the plaintiff's prior, poss3ssion lost by dis- 
:poasegsion, and in eorder to bring the suit within 




















Art. 142,.khe plaintif must allege that he waa origin- 


ally in possession of the property which is the sub- 
; anang, kani the sait, and that he has been dis- 
Dogsesgad. by. the defendant. In other words, hf must 
` prove that-he-was dispossessed within 12 years, The 
whole question under Art. 112 is, whether more than 
18 years have elapsed since the plaintif was dis- 
possessed; and,-if ‘the plaintiff fails to prove that— 
‘the onua obviously being upon “-him—the defefdant 
is not called -uponto sət up his adverse Possession, 


ae w s” ) A oe Fte 
ibun Limitatfon Act, 1908, 8oh. IA 838. -2241 , dw arosiduaryoAnticle, and only; applies -if no other 


- 
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Article is applicable. The Article applies only 
whenthere is no allegation in the plaint that the 
plaintiff has been in possession and has been dis- 
possessed. It applies when the suit is based on the 
ground that the plaintiff is the owner ofthe pro- 
perty and the defendant is a trespasser having no 
right to remain in possession, Naru Sstpu GALKWAD 
v. Krisena SHIDU GAIKWAD Bom. 93 


Sch. 1, Art. 144—Independent trespasser— 
Whether can tack wrongful possession of another. 
Obiter.—Under Art. 144, one independent trespasser 
cannot tack on to his wrongful possession, the wrong- 
ful possessifn of another independent trespasser, 
unless he is claiming through the latter. Naru Samu 
GarkwaD v KRIBHNA AIDU GAIKWAD Bom 93 
:— —— Art. 144—Mortgagor executing lease 
—Mortgagee questioning tt—Suit by mortgagee in 
mortgage and purchasing property himself — 
Ejectment suit by him against leasees—Limitation, 
when starla. 
. Where a mortgagor executes a lease but that 
-lease is questioned by the mortgages as unauthorised 
and the mortgagee brings a suit in “his mortgage 
and purchases the proparty himself but does not go 
into possession, his suit to eject the lessees. must, 
be brought within 12 years of the sale and the 
limitation cannot be extended by another infructuoug 
-litigation carried ah possession to which the 
lessees are not parties. RAMASRAY PRASAD Opoupsary 
v. O. G.“ATKINS Pat.279 


———~—— Arts. 181, 182 (7) (5)—Decretal 
amount agreed tobe paid in instalments —Courses 
open to decree-holder—His right to receive instal- 
ments as and when they fall due — Limitation 
for exercising this right—Subsequent application 
—Application by decree-holder to withdraw instal- 
ment depostted—W hether step-in-aid, 

` “Where the parties agree that the decretal amount 
should be paid in instalments, a decree-holder hag 
two distinct rights: (1) to receive instalments as and 
when they fall due; (2) to enforce the payments of all 
the ins ents that might remain unpaid, in the 
event of two successive instalments remaining un- 
paid. The first remedy to receive the instalments as 
and when they fall due will come under Art, 182 (7), 
Limitation Act. Therefore this is not a cass which is 
under Art.181. As the case comes under Art. 189 (7), 
the first application for execution will come under 
‘that paragraph and subsequenteapplications for 
execution will come under para. (5). 
The Legislature intended that the last part*of the 
para. (9) of Art. 182 should provide stmething 
' which may, in some case, be different from the first 
part and provide a different date and therefore there 
- need not be a pending application for execution for a 
atep-in-aid, 
Hence in a case where it is agreed to pay the 
' decretal amount ir? instalments, &n application to 
- withdraw the mnstalment depdhited by the judgment- 
debtor, isa stepin-aid within the meaning of 
' Art. 182 (5). Lararar ALI Kuan v. KALYAN MAL 
4 Art, 182—Appitcation f All.136 
C —— f — tcation for ent 
of moneprealized in sea al if sep ed. al 
The payment of money after realization is a pure- 
~ @y ministerial act when there is no dispute about 
it | Unless an application “ advances or furthers " 
executigqny it cannot be held to be a step-in-aid of 
execution. An application, therefore, for the pay- 
- ment of money realived in execution does not ad- 
vance o&furtherthe execution and is not step-in- 
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therefore, does not spye time. AMOLAK CHAND v. 
Hosgiar BINGH Lah 260 


——2#— Boh. |, Art. 182—Decree for khas posses- 
sion of land by ejecting defendant — Defendant 
allowed one month's time to vacate — Apptal by 
defendant rejected — Execution application — 
Limttation, whether runs from date of rejecting 

_ appealor from one month after such rejection— 
Article applicable. - 

Plaintif obtained a decree in the following terms 
“The plaintiffs title to the land mentioned in the 
schedule aboveis hereby decfared andthe plaintiff 
will get khas possession by évicting the defendants, 
The defendants are allowed one month's time to 
vacate the land.” The defendants appealed but the 
appeal was rejected, court-feas not being paid. The 
plaintiff then applied for execution of the decree and 
contended that the period of limitation should be 
computed from one month after the order of the Ap- 
pellate Court rejecting the appeal, on the ground that 
that order itself amounted toa decree, and this bei 
tLe case, this decree embodied all the terms aia 
conditions of the decree of the first Oourt : 

Held, that one month’s time allowed to the defen- 
dants to vacate was a temporary concession to the 
defendants which was entirely unconnected with the 
main provisions of the decree. This concession was 
in effect nothing moré than a temporary etay order 
(in the nature of an addendum tothe decree proper) 
whicb in the normal course must have expired within 
one month from the dateon which it was made. The 
mere filing of the appeal by defendants could not in 
itself operate to stay the execution of the original 
decree. The rejection of the judgment-debtors’ ap- 
peal by the Appellate Oourt while having the effect 
of affirming the first Court's decres as such did not 
operate tc revive the stay order added to the decree 
or togivethe defendants anynew concession ag 
regards the time within which they were to vacate 
the land. Therefore, that part of the first Court's 
deeasee which embodied the concession must be deem- 
ed to have ceased to operate after the expiry ofa 
month from the date of the decree. The decree of 
the Appellate Court was actually executable on that 


dafe and hence no exemption of one month could be 


claimed. The Articleapplicable was Art. 182, Limita- 
tion Act and not Art. 181 Basanta Komar PAL v, 


Oal, 635 


————— 7 Art. 182— Hzecution application 
without copy of decree, whether saves limitation, 
There is no obligation onthe decree-holder under 

O. XXI, r. 11, Oivil Procedure Oode, to produce a 

copy of the decrees with the application for execu- 

tion. An application made without such copy is 

“in accordance with law" even ifit is rejected for 

non-production of a copy of the decree as required 

by the Court under O. XXI,r. 11 (3) andsuch an 
application saves limitation. Pora VENEATABAMA 

BASTRI v. KAKUMANU VENKATANARASIME AM 

Mad, 827 

—— Art. 182— Preliminary decree for 

partition—Ordtr for costs also—Ezecution of the 
order for costs —Limitation— Running of time — 
Order for costs, tf can be incorporated in final 
decree—Civil Procedure Cote (Act V of 1908), 
0. XX, r. 6 (2), 

In cases where an order or decree separately exe- 
cutable is passed atan earlier stage, limitation for 


applying to execute gudhi an orderor decree runs 
from its own date, . 








The Ccurt passed a #preliminary_deoree f = 
aig of executioh, under Art, 188, Limitation Act and, č. ti P Dp y or parti 


on, Along with it a, decree for ĉosts to be , paid 
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by the judgment-debtor to tge decree-holder was also 


Held, that the execution of the order for cog® must 
be taken within three years of the date of the order 
it bging e separately axeoutable order. Ib would, 
however, be open to the decree-holders to ask the 
Oourt to incorporate the previous order for costs in 
the final decree although its independent execution is 
barred, BALAHUDDIN AHMAD p. IMAMUDDIN Pat. 45 
Sch. |, Art 182, 8. 14 (2)—Preliminary 

decree in mortgage suit made final — Application 
within limitation , for final decree and sale of 
property — Appligation `- rejected — Execution 
application out of time— Previous application, held 
was not step-in-aid—~S, 14 (2), did not help 
decree- holder. ` 

A priliminary decree in a mortgage suit was made 

final on April 16, 1929, The decree-holder put in an 
application under O, XXIV, r 5,°Civil Procedure 
“Oode, on February 28, 1932, for final decrees and eale 
of the mortgag property but was rejected on 
May 19, 1939, as the final decrte had already been 
passed. The decree-holder put in an application 
for execution of the final decree, on the same date, 
In this application he had stated that he was pre- 
vented from applying for execution of February 2h 
1932, because of a wrong report of the AAklmad, In the 
entry in the register by the Ahimad the word “final” 
was not inserted before “dearee”™ but otherwise it was 
correct in all respects: 

Heid, that there could not be a step-in-aid of exe- 
cutiun until execution had become possible by the 

ing of a final decree, The step which the decree- 
ere contemplated by his Srp baia of February 
_ 23, 1932, was a step to further his suit and could be 
regarded as a step-in-aid of execution. f 
Held, also, that the proceeding of February 33, 
1952, was in a Court which did not suffer from any 





defect of jurisdiction or other{cause ejusdem generis. . 


“Nor could it be said that an application for a final 
decree was for the same relief 
execute a final decree, Section 14 (2), Limitation Act, 
therefore did not help the decree-holder in any way. 
JODEH SINGH y, Freu Baagwan DAS-NANAK OHAND 


Lah. 846 
ATT, 182 (5). BER Limitation Act, 
1908, Sch, I Art. 131 136 








Art, 182 (6)—Joint decree against F 
and O—Clause tn decree stating that it should 
firstly be executed against F—Ezecriton applica- 
tion against O on November 10,1930, dismissed 
—Second application again against O on October 
16, 1933—First application held was effective both 
against F and O and waa in accordance with law— 
Second application was, therefore in time. 

A decree for certain amount was passed jointly 
against F and O. The decree contained a clause 


that the decree-holder should attempt reslization in, 
An execution application , 


the frst instance from F', 
es made on November 10, 1930, against C alone and 
was dismiss@d onthe ground that no attempt was 
made first to realize decretal amount,from F as 
provided by the decree. The ‘second execution ap- 
plication was made on October 16, 1933, which was 
also against O alone, and was dismissed as time- 
baried ; i 

Held, that according to Expl, 1 to At 183, 
Limitation Act, the applicațion against O took 
effect against F also. The first application was, 
therefore, in accordan ith law and, as it was in 
accordance with law f g under Art. 1€2(5) and 
Fxpl 1 thereto, thegfaet that execution was not 
allowed did tut make it anapploation which was not 


+ 


as an application to . 
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in accordance with law. The second application of 
October 16, 1933, therefore, was alao within time and 
in accordance with law and consequently not barred 
by limitation, MURLI Maui». Buawanr Das 





Lah. 564 
Sch, |, Art. 182 (7). See Limitation Act, 
1918, Sch. I, Art. 181 136 


Madras Abkari Act (Iof 1886), s3.64, 55— 
Accused found in possession of wash— 
Presumption. ; 

Where the accused was found in possession 
of wash, the presumption set out in s. 64 ope- 
rates and the accused 18 presumed to have 
committed an offence punishable undér s. 55 of the 
Madras Abkari Act of 1836. In re APPU GouNDAN 

Mad. 896 

Madras Co-operative Societies Aot (VI of 
1932), s. 51—Regtstrar, if can decide dispute 
between society dnd ex-oficer—Submission to 
jurssdiction—No protest—Acquiescing in decision 
—Oertiorari, tf can be had ex debito justitiae. 

A Registtar of co-operative societies has no juris- 
“diction under s. 51 of the Madras Co-operative 
Societies Act, to decide a dispute between a co- 
operative society and an ex-officer. But where such 
a person bas not only submitted to jurisdiction 

Sa oobi without any protest, but has by his 
subsequent conduct acquiesced in the decision 
of - the Deputy: Registrar for a considerable 
perio of time, the conduct of such person 
is such “as to preclude the High Court from 
exercising its discretionary powersin hig favour. 

Under such circumstances he cannot get a writ of 

certiorari ex debito justitiae. ADIRAJU MALLIKARJUNA 

Rao v. Bomavagam Oo-opseativa Soorrsty Mad, 913 

. Madras Court of Wards Act(lof 1902),s 45— 

Money decree—Hxecution sought by attachment of 

cash— Propriety of —Hxecution by sale of immovable 

rty within a. 45—-Nature of decree, if changes 

. with mode of execution. 

The expression ‘decree capable of execution by 

gale of immovable propery in 8.45, Madras Oourt 
of Wards Act, cannot be restricted to the decrees in 
which an application has already been mide for 
execution by attachment ard sale of immovable 
property. The character of the decree is not in any 
way altered from time totime by the procedure 
which the deoree-holder may adopt in execution of 
it. .A money decree, therefore, is capable of execu- 
tion by attachment and sale of immovable property 
under s 45 even if the decree-holder may have filed 
am application for attachment of the cash in ths 
treasery deposit ofthe judgment-debtor. JaGannapga 

Rasamont Ras Dro v Ramonanpea Rao Mad 125 

Madras District Muniolpalities Act (V of 1920), 
s. 93, 80h. IM, r 17, as amended In 1930— 
Petitioner appointed District Judge on April 1, 
with headquarters at Masulipatam—He residing 
there up to“Hay4, when Gourt closed for vacation 
and hen going On leave never to return though he 
remained District Judge till July 31— Leave 
prefixed to vacation—He doing administrative acts 
during vacatton— Whether he had offices during 
such period within meaning of r. 17, Sch. 4—~ 
Whether can be held liable to pay tag under s. 93. 
The petitioner was A Laa e District Judge 

with head-quarters at Masulipatam on April 1, 2931, 

The Oourt closed for the vacation on May J, 1931, 

and the petitioner left Masulipatam nbver torreturn, 
altho he remained the District Judge until July 

31, 1931, when he retired The Oourt re-opened after 

the vacation on July 4, 198L On April@3, 1931, that 


¿ig betore the Ovurt closad fof the vacatiga, teh 


4 


® 


me Ww 
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-Government granted tothe -petitioner leave from 
July.6 to -July'30 with permission to prefix the period 
of the ‘vacation. `The -petitioner was actually -in 
Masulipatam from April 1;1931,:to May 4, 1931, and 
rtherefore was not there for a period of ‘60 daya. 
, During the period of leave he did some administra- 
stive acts. The Musslipatam -Municipality ‘held him 
liable for the profession tax under s. 93, Madras Dis- 
-trict Municipalities Act: 
Held, that although the District Judge was holding 
ithe office during the period of vacation it did not 
-follow that hé had still got an office within meaning 
sof r. 17, Boba-4, Madras District Municipalities 
Act He was-bound to perform the administrative 
acts which required ‘no office so far-as he was 
‚concemed. The Madras District Municipalities 
Actin this respect is-a taxing ‘statute, and must 
sbe.construed strictly. The District Jud ‘did not 
¿come within the purview of-s. 93and could not be 
“sheld Mable. Manapava [yar v MUNIOIPAL Oovunott, 
MASULIPATAM Mad. 625 


Madras Estates Land. Act (| of 1908),.s. 42— 
. Decree, if can be passed for. back rem. alao 
A decree in respect of an excess.area cannot .be 
„granted for.the past faslis also A retrospective 
effect cannot be given.to an adjudication -under 
~8..42, Madras Estates Land Act. BEHAMIDIPATI 
“BATYANARATANA, RROBIVER, (UHINOBINADA “Hetata v. 
-ALLURI KRISHNAMRAJU Mad 818 
„Madras Election Rules, r..36 (2). Ban .Madra 
Local Boards Aot, 1920,-s. 1&9 (c) 474 


“Madras Hereditary Village Offices Act (Ill of 

--$895)-8..6 (3)—S. 6 (3), if retrospectire. — 

“The Preamble does not govern plain ‘provisions in 
‘the body of-the ‘Act, and «where it is clear thatthe 
‘Amending ‘Act is more than declaratory, it cannot be 
‘given retrospective effect. Sub-section 3 of-s. 6,in 
“the Madras” Hereditary Tian Offices Act, inserted 
by the Amending Act of 1930 has, therefore, no re- 
‘trospective effect. MANUBOLU RANGAREDDI v. MARAM- 
' REDDY DABARDHARAMI REDDI ‘Mad, 401 FB 
s8: 6,13, 21—Direction in s Bis mandatory 

Selection of ofice-bearer—Abolition of old-office 
‘and -creation ‘of new one—New- office ‘should be 
filled-from family connected- with old -office—Right 
to such office is created by 8.6 and can be enforced 

- by Civil Court. 
- “Fhe direction in s:6 (1) of the'Madras Hereditary 
‘Villages ' Offices ‘Act is mandatory. dhe Collector 
~shall ‘select the person best ganie from among the 
members of the family -and if there is 4 ‘person inthe 
‘family who does not suffer from any of'’the disĝualifi- 
-ostions-referred to ins. 10-{1), he is bound to-select 
“that person, If there are several persons he is bound 
-to choose the one “he considers most suitable, The 
- office of village headman has always been regarded 
-as a hereditary office and one 
Act is to preserve the hereditary character of such 
office. Therefore when an old office is abolished 
-and a new one is created in its place, the new office 
-shall be filled‘from the family connected with'the old 
office. è But-of course, there must be a member of' the 
‘family possessing the necessary qualification. 

Section 6 (1) therefore oreates-a right in 'the family 
«which 'can’be enforced ‘by suit. ‘Such suits are not 
excluded -from being entertained by ‘Oivil Oourts 
: underegs,'13-and'21 and the: Oivil Gurt therefore has 

jurisdiction to entertain-a suit ofthis ‘nature. 
LMANUBOLU RANGARBDDI y. MARAMRRDDI- DasaRaDHARAMI 
‘REDDIT Mad, 401.F. 8 

Madras High Cqurt—Criminal Rules ‘of ‘Practice, 
- R.e85—Provisions of 3. ‘164, Criminal Procedure 
e 
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Code (Act: V of 1898) complied with—Omisston to 
. comply with r 85, tf vitiates confesston. 

"Whare -a-Magistrate records ‘at the end-of the con- 
fession that it was-volantary one and does not at 
the beginning record in writing his ‘refsonse for 
believing that the accused was prepared to make the 
statement -voluntarily as required by-r. 85, ‘Madras 
High Oourt Criminal Rules of-Dractice, but the 
perusal of the record-shows-that the "Magistrate did 
satisfy himself that it -was-a -voluntary confession 
and -s,'164, Criminal ' Procedure Code, is complied 
with, the confession is admissible in evidence ‘even 
though r. 85 is not-strictly ‘consplied with. In re DARI 
‘VIRAYA Mad.422 
‘Madras Hindu Religious Endowments Act (il 

of 1927), 8. 9 (2)—Outsiders excluded ‘from 

interfering ‘in management of institution — 

Institution ‘ig -still ‘temple’ -s0 long as right:of 

‘worship -not-excluded—Trust deed contemplating 

‘kainkaryams ‘to‘be undertaken ‘by outsiders — 

Providing for -performonce of Paksha, ‘Masa 
Utsavam, etc. — Public procession of deity once a 

year — Temple, whether dedicated to-publtc. 

Theexclusion of other members'from interference 
with: the management-will not take ‘away the institu- 
*tion fromthe definition of “temple” inthe Act, The 
ower of interference by.the ‘Court or by the Legis- 
ture rests not upon-thewishes of the founder but 
-upon principlea-and provisions of the law. So long 
as there is no intention to exclude the right of wor- 
-ghip, the -mere restriction of the right of outsiders 
-tointerfere:in the management of the temple is-not -a 
-determining fact. 

‘Where “the trust deed clearly- contemplates kain- 
-karyams in the temple: being undertaken by outsiders, 
it cannot be said that the founders ‘did not contem- 
- plate worship in the temple by persons unconnected 
twith'theirfamily. ‘The provision in 'the document 
‘forthe performance of-what isfamiliarly known as 
‘Paksha Uteavam, Masa -Utsavam, eto., is also much 
‘more ponsistent with the institution being intended 
‘fo-be -a public one than with its being a private 
‘institution. The fact that the Utsava deity istaken 
in publio procession at least once a year is ĉon- 
‘firmatory of the idea that the founders were anxious 
to-give all facilities to the public to “worship the 
deity Inamatter of this sort the reference to'the 
public can only signify such publis as is available in 
tthe locality. Buavanam NAGIREDDI v. Boarp oF 
OommMiIssionsts-For HINDU RELIGIOUS Enpowmanrts, 
MADRAS ° Mad. 729 
————-§. 9 (5), as amended In 1930— Right to 

management by village community ts not same as 

management by ‘hereditary right’ under-s. 9 (5), 

The right ‘of managSment by the village community 
.ig certainly not the same as management by ‘heredi- 
‘tary right’~which is required by cl. 5 as an essential 


= 
T 


of the objects of the, requisite®in the case of excepted temples. The 


‘temple subject ‘to the ‘management of the villa: 

-community therefore does not satisfy the definition 
‘of ‘excepted temple’ in s. 9 (5). . T. KUMARA- 
‘SWAMI OBETTIAR -v.’BOARD oF OOMMISBIONBSES FOR 
HINDU Rexuieious -JINDOWMANTE, Mapras Mad. 507 
8 9 (12)—User by public for religious 

‘-worthip-has to bs proved as -fact — Question of 

intention to aedicate place for public use or of user 

‘by public ‘as of ‘right is necessarily matter for 

- ‘'inference—Inferense of dedication of snsitiution 

‘for public use, -when can be drawn. 

According to the defmitiof- of ‘temple*in s. 9 (12), 
Hindu Religixus Jéndowments Act, ‘the user by the 
‘public’ for tue’ purpose of feligious worghip has to- be 
‘proved ‘as'a’fast, ‘The question of intention to 'détti- 
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cate the place forthe use of de public or of the-user 


by the public being as of right is neces3arily-a matter: 


for inference from the nature of the institutien.and 
the nature of the aser and the way the institution has 
beem adnfinistered. Onoce.a long. course of user-by 
the public for the purpose of worship, is established, 
and the.fact of a separate endowment in trust forthe 
deity is ‘also proved, it is-fair to infer that the-in- 
stitution must have. been- dedicated for-user by, the 
public (anless the contrary is established) —parti- 
cularly when. the character. of the .templs, its con- 
struction, the arrangement of the various parts of the 
templeand the nature*of. the deities installed” there, 
are sımilar to what obtains in admittedly public 
temples. Similarly, when user-by the publio eneral- 
ly to the extent to which there is. a worshipping 
public inthe locality is established,. it ismot.un- 
reasonable to presume: that the uasgr by.. the public 
was as ol right, unless there are- circumstances 
clearly. suggesting that the. user must. have’ been 
permissive or that:the authorities. in charge-af.the 
temple have exercised such arbitrary power of.ex- 
clusion-that it can only be ascribed to the private 
oe of the institution, NARAYANAN, NAMBUDHIPAD 
BoaRD oF COMMISSIONERS FoR; HINDU RELIGI0US 
jangan A MADRAS Mad. 738° 
——§—8s, 84 as.amended 'In,1930.- Ses Madras 
Hindu Religious Eadowments Act, 1927, s. 84 B 
as-amended in 1830 60 
—8. BA— Appsal- Order on . application. pat 
4. cera appeal-or revision- lies. from-.such 
or 
No appeal lies sgainst the.decision of-the. District 
Court on applications under.s. 84-of the; Madras Hindu 
Religious magenta Act.and it is nos open.to High 
Qourt to review the District Judge's findings. of ‘fact. 
But the. matter can be, dealt- with by the High 
Court under a. 115, Oivil: Procedure -Oode.. Quinta 
VENKATA SUNDARA, VENDGOPALASWAMY v.. PRESIDENT OF 
BoaRD oP- COMMIBSIONARS FOE- HINDU Reviaious, 
ENDOWMENTS, MADRAS. Mad, 30S 
—8,: 8 4— Proceedings » before Dis.rict. Court 
under 8, Bi nature of-—Matersale -before Board +f 
ean be treated as part of record of enquiry- before 
ourt. 

The proceedings before:the- District Court, under 
8.81, Madras Hindu Religious. Endowments Aot, are 
not merely inthe naturs-of . an} appeal.so-as:to pre- 
olude the parties from- leading fresh: evidence- before 
the Oourt; but that is very. different from saying t that 
the proceedings. before the Court are.s , wholly, de novo 
that the materials: placed , before the Boaid.should 
not be regaided:as. part; ol: therscord, of the enquily. 
The-fact that the evidence befoje the-Hoard. consisted. 
only of affidavitsof.peisons whom the Board-did not 
choose.to examine. before the: Court may; be.a very 
impoitunt.cucumstance to, be borne, in mind. by the 
lower Court'in appraising. the:value of such®evidence; 
bpt at is too.much: to, say thatshe, materials, that 
wêre bafore Koard:ahould be treated as not form- 
ing pat of the record of the enquiry before. the 
Oowt. BHAVANAM NAGIHEDDI: 9. BoakD of- Commis- 
SIONERS FOR HINDU hBLIGIOUS ENDUWNEN18, BAS 

Mad. 729 
38..84 (2), 84, as amended in. 1930— 
Application under s. ta\l)—Any personaffécied 
by dectston. has. tigkt toc apply; unuer 8. Ba (2)— 
sitll other. than trustees; tj can fle regular 











ia the amendment & 930; the right to apply 
under 8. 84, ol, z, Hindu religious ‘Endowments Act 
„is: givento,aqy-person 48 bed. by; the decision under 
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cl; (LD: ‘of “shat eection. Even the percona, therefore, 
who claim ip an application under s $4 (1) before the 
Board. that a certain temple isa publicor communal 
temple aubject.to, the control of the village community 
have.a,Jecus standi to proceed unders 84 (2) on their 
claim. beitig rejected. 

Quaere. —Whether the effect of the amendment of 
1930 is to deprive persons other than trustees ot their 
Tight: to resort, toa regular suit. to establish any 

claim inconsistent with.the order of the. Byard under 
s..84(1).. BN. T. KUMARASWAMI Onzrrmae v Boagp 
OF CoMMIssionsas FOR HINDU SaLIGIOUS Enpow- 
MENTS, MADRAB Mad; 507 
Madras.irrigation. Cess Act (VII of 4 865 y s, 1 \1) 
Riparian. land—-Pre-settliement inam land on 

_ banks of stream — Channel taking water and 
tfrigating portion of land— Origin of chunnel and 
mam.. unknown—Inam register showing only small 
portion as wet--Land, sf; riparian ienement — 

Riparian, owner, tf.can irrigate whole land Without 

yang Gees. 

THe a kan A whether a particular land isa riparian 
tenement is always w question of fact depending on 
the circumstances of the case ‘and upon, several 
factors. 

The suit: land was'a single block of*1l acres of a 
pre-settlement inam land situated on the bank of a 

siream. A portion of’ the land was- irrigated by a 
nne), which. carried. water from the stream, 
The origin.of the channel was unknown, equally so the 
origin of the inam. It waa cultivated part’as wet 
and partas diy; The inam register showed a part 
as,wet.. The zemindar claimed to levy water cess on 
the art ae wet in excess. of the extent noted 

inam- regis 

D Teld. that ahes eee ‘land. was & riparian tenement 

that having,regatd. to.the geogra hicwl situation 

of the plot, it oculd` be: presumed that the grant of 
the. land carried with' it the right to utilise the 
water. from the stream and the fact that in an inam 
statement only 2 acies 87 cents was mentioned as wet 
was mo criterion for restricting the user’ to the said 
extellt;., VADREYU VENKATARATNAM GARU y, MAHARAJAH 
oF, PITTAPUR/ Mad. 889 
Madras Local Boards Act(XIV of 1920), ss. 43, 
233—Notice issued to Prestdént of Panchayat 

Board by. Inspector. of Municipal Councsis' and 

Local Boards. under 8. 4341), to show’ cause in 
respect, of. arregulartites why he shotid not be 
removed fron ‘office— Notice stating. source of 
tpformation—Kzxplanations. submitted by President 

~—Angpector., findeng sxplanation unsatissactory and 
ili removal from office giving, reasons therefor 

—Inspector held complied wuh 2. 43— President 
held -could not get copy of District Panchayat 
Officer's rep, 

‘Lhe. oo of Municipal Councils and Local 


* Boards- issued a notice to the President of a certain 


Panchayat Hoard updér us. 43 and 233, Madras Lochl 
Boards tot, , drawing. his attention to several irregu- 
lar ities in the discharge of his duties as the President 
of the said Panchayat. Board and calling upon him to 
show cause within 15 days frum the date of ‘receipt 


of; that notice: why, those iricgularities should 
not, be: regaidéd as. delhberate abuse of his 
powers falling unde: the purview ot 6. “dd è), 


and, warranting his, removal fiom the ofhce ot 
President. The.notice stated the source of? infor- 
mation, to, be report of District “ Panchayat 
Officer. The Piesident sant an explanation and tiie 
inspector: holding, that.the explanation was quite 
ungatistactory, : and could: not he. accepted, repovėéd 
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him from the office of President of the Panchayat in 
exercise of the powers delegated to him by the 
Local Government under s. 233, and in virtue of 
the powers conferred under s, 43 (1) of thesaid Act by 
an order which stated the reasons fortaking such ao 
tion, namely the irregularities mentioned in notice: 
Held, that the writ could not be issued as the 
Inspector had complied with the requirements of 
B 43 ofthe Act, . 
Held, also, that the President was not entitled to 
get a copy of the report ofthe District Panchayat 
Officer, Sarvep MUHAMMAD BHUKARI v INSPROTOR OF 
MontorrpaL Cognoits & Locaat Boarps, MADRAS 
è Mad. 437 
8.199(c), r. 35 (2)— "Election proceedings’ 
continue and ma}. be stayed by Government at any 
time before result ia declared- Election Compis- 
stoner cannot make any enyuiry until results are 
declared~- Held, order of* Government ordering 
frem election was not ultra vires and Election 
~- Commissioner had no jurisdiction to consider it, 
Under r. 35 (2; of Election Rules “electiof proceed- 
ings’ continue and may be stayed by Government 
at any time beforethe results are decfared and of 
course the rules for the enquiry by the Election 
Commissioners into election petition show clearly 
enough that until results have been declared, there 
is nothing for an Election Commissioner to enquire 
about. The Election Commissioner, therefore, can 
have jurisdiction only if the order of .the Govern- 
ment is either ultra vires of the Election Rules or 





mala fide, 

On the day of election, the poll at one of ‘the 
polling booths was stopped by the Polling Officer 
under R~ 2:-B (1) of the Election - Rules The 
Election Authority, on being notified “of this, 
‘referred the matter forthe orders of Government, 
Government passed orders forthe holding of a fresh 
poll at all the polling booths, stating it to be their 
conclusion after enquiring that there had been- sys- 
tematic interruption of the ee at ail the poll- 
ing stations. The date for this fresh poll was fixed 
by the Election Authority. On that day polling 

roceaded normally, and in due course V was dec- 
PEN elected The defeated candidate, N thereupor , 
filed a petition before the Election Oommiesioner 
who held that the order of Government was ultra 
wires, and the subsequent election, therefore, void 
except in Bo far as it concerned the one-polling 
booth where polling had been stopped previously 
and on counting the votesinthe previous election 
‘declared N to be elected : gh 

Held, thatthe Government's order was nob ultra 
vires, and was not asserted to he mala fide.- It waa 
beyond the jurisdiction (f the Election Oourt to 
consider it on its merits The Election Oourt had, 
therefore, acted without jurisdiction in setting 


‘aside the election of V and in declaring N-elected. 
' VENKATACHALAM OBETIRAR V, NAGAPPA OHRTTIAB , 


. Mad. 474 
- 8, 225--Suit to recover balance of amount 
due under contract with District Board to construct 
sigar NA road—If governed by s. 225—Test to be 
applie 
hilet a suit against a District Board for the 
recovery of the balance of amount due onder a con- 
trfot to construct a culvert on the road does not 
standto be determined in the light of a somewhat 
similar pyovision inthe Public Authorities Protec- 
tion Act in England which no doubt was the parent 
of the provision not only in the Local Boards Act 
but algo inthe District Municipalities Act but is 





pomgwhat differently worded - being. rather more 
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general in its provisions, nevertheless the same 
rinciples of English ‘Law apply to such a case. 
he rêna] test as to whether s. 22) applies, is whether 
what i8 complained of is some act done in pursuance 
of the statute. 

Section 225, Madras Local Boards Act, does not 
apply to a suit instituted against the District Bo rd 
forthe recovery of the balance ofanamount re 
under a contract made with the District Boar to 
construct a culvert ona road within its area nd 
hence the bar of limitation mentioned thereunder lso 
does not apply. PADMANABHUNI  NARASIMHADAB v. 
Disreicr Boarp or KISTNA, Nastirpatau Mad. 763 
8. 233. Sze Madraf Local Boards Act 
1920, 5.43 437 
Sch. IM, r. 11-A (5), as’amended by 
Act,1930. Sse Madras Local Boards Act, 1920, 
Sch. IV, r. 11, as amended by Act, 1930 154 
———. rr. 11 and 11-A (5), as amended 

by Act Ki of 1930—Nottce by President to person 

to produce accounts~ Person paying tncome-tar— 

Profession tax assessed on diferent basis then 

: i Act—-Levy of tax is tlegal, 
ere a Local Board empowered to levy a tax 
adopts a besis different from that specified by the 











eAct, which gives them the power, the levy is ultra 


vires. : 
The President of a Taluq Board called on 8 person 
by notice to produce his accounts which the Pre- 
sident had no power to call for under cl. (5) of 
r. 11-A, Soh. IV of Madras Taluq Boards Act. The 
person was assessed to the income-tax and yet he 
was assessed to the profession tax on basis different 
than required by the Act: - 
- Held, that the levy of the tax was illegal as 
the provisions of r. 11-A were not complied with and 


‘the President had disregarded the provisions of 


T. ll-of Sch. TV. R 8. SANKABANARAYANA RADDIAR v. 
TALUK BOARD OF ARUPPUKOTTAI ` Mad. 154 
Malabar Tenancy Act (XIV 01 1930),s 33— 
' Purchase by tenant of landlord's rights—Tenant, 

mortgagor with lease back—Whether can redeem 

portion of mortgaged property—Ordinary tenant 
- and mortgagor with lease back as tenant, if 
- distinguished. - - 

A fenant has a right under s. 33, Malabar Tenanoy 
Act, to purchase the landlord's right in the property 
in his possession. However, even if the Legislature 
did not intend s 33 to be applied to a case where 
the tenant was the mortgagor of Property leased back 
to him, yet if provisions of law made by the Legis- 
lature actually apply to a case, Oourt cannot avoid 
giving affect to them merely because the Legislature 

id not contemplate such an-application. scoh a 
mortgagor tenant unger the plain wordingof s. 33 
is given a right to redeem a portion of the mortgage 
only, he cannot lose his rights because itis probable 
that the Legislature did not have such a case in 
mind when they drew up the present Act. The 
definitions of ‘kudiytruppu' in s. 3 (m) and of ‘tenant’ 
ins. 3(v) and s. 33 do not distinguigh the case ola 
tenant who 1s mortgagor with lease back from one in 
which the tenant isnot also the mortgagor. Although 


‘in some respects the mortgage and the lease back may 


be considered to be ons transaction, yet undoubtedly. 
they operate separately andthe tenant mortgagor is 
nonetheless a tenant because he is the mort- 
gagor. AYIMBATI TŁOTTATHIL NARIKKOT CHERIYA 
KRISENAN Nayak v? PUTHAN FBETIKAYIL GO bARIOHIL 
PALLIKKAL MoIDEBN Mad. 220 
Master and servant Sx U. P. District Boards 

Act, 1922, a. 71 = l 875 
Contract of service~*Notice—Monthly servant 
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leaving service without note will get payment 
upto date when wages were last due but note for 
period since that date—Maeter's claim to’ retain 
wages due to servant, as damages—He can only 
claim them by way of set-off as damages 
Inthe absence of binding contract by which the 
servant agrees to forfeit wages if he withdraws 
without giving notice, amonthly servant who leaves 
without notice, is entitled to be paid down to the 
date when wages were last due, but “not for the 
period he has served since that date. ` | 
Where an' employer claimstd be entitled to retain 
the wages due to the servant as damages for ser- 
vant's leaving service without notice, ` he can only 
claim it as a set-off or as damages and such a claim 
will have tobe stamped, Taraunr Missae v, JAGAR- 
NATA BAAGWANDAS ; ~ Rang.105 
—Railway—=Employee given icé of dis- 
charge while on sick leave—Right to month's notice 
‘or month's pay -Oosts—Suit by employeée—Railway 
not found to be vindictive’ in discharging him — 
Costs, award of. oe ‘ne 
There ia no authority either in the Rules of the Rail- 
way orelsewhere for the proposifion that where a 
Railway ln ployee is given 8 notice of discharge ust on 
account of incompetence or misbehaviour but ‘because 
he is ill while he is on sick leave or leave without 
pay, it is not necessary for the Railway Administra- 
tion to give him month's notice ora month's pay as 
providéd in the contract betwean him and the Rail- 
way Authorities. But where ina suit by the dis- 
charged employee, it appears that the Railway has 
not acted vindictively in discharging him, the Qourt 
ig not justified in awarding ‘costs to the plaintiff 
calculated on the relief originally claimed> SAORBETARY 
oF Strats v. J. Bureowss ie Lah, 296° 
Minor —Compromise ~Court- knowing that minor is 
anvolved in compromise—No express order that 
compromise is beneficial to minors — Presumption 
thatit has complied with the requirements of © law 
‘Compromise, tf binding on minor. MEN 
In case of & compromise, it is enough if the aiten- 
tion of the Court is directed ‘specifically to the fact 
that there is a minor involved and the compromise is 
Brought to ite notice and “1f thereafter a deorée 
is ordered to be passed in terms of the compromise, 
it must be assumed that the Court has complied with- 
the requirements of the law Baper Sines v Onaotu 
BINGE i Pat. 75 
+—~ --—Insolvency— Co-parcenary firm With one 
. minor member --Insolvency of- Debts for family 
~ business — Entire property tncluding minor's share, 
` if vests in Recewer. 
“The effect of the insolvency proceedings is 
that the property of the insolfent frm, which 
means the property of its partners, as such, vests in 
the Receiver, but the property of the minor does not 
vest in him, that is to say, the property which has’ 
come to him otherwise than as a member of the 
insolwent firm. Although a -minor- cannot be- 
adjudged an insd®vent he can be deemed to be an 
insolvent when he is a member of a Go-parwenary 
firm which is adjudged insolvent, afd as such, the 
whole property of the firm vests in the Receiver. 
A-co parcenary firm having one’ ‘partner who 
was minor incurred debts for the family business. 
The firm was subsequently adjudged insolvent and 
the Receiver sold the property of. the firm The 
minor member applied to set aside the sale with 
TAB to his share in the rm property: s 
eid, that the share of the minor also vested in 
the Receiver and was salable By him. Praga RAM V. 
AMIR URHAND hi Lah. 97 
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Liability — Minors liability for advance 
made to him for necessaries—Duty of creditor. 
Iri a case’ where a creditor seeks to Maké the estate 

of the minor ‘liable ‘for "advanées’ made for neces- 

saries (including in term “advances made for neces- 
gary- purposes) mere bona fide enquiry by the ore- 
ditor into the existence of the necessity and advance 
in” good faith ‘thereafter wil] nót suffice, but at the 
samo time the creditor need not prove the actual 
application ‘of’ the money. To require this 
is to ask him to do the impossible, ‘The ‘cre- 
ditsk is required to prove the circumstances cf 
the minor's estate; the absence of any ether soarce 
from “which the necessity could be met bb the time 
of the transaction and the suitability of the neces- 
sity having regard to the social status and the 
condition in life of the minor: If “these are esta- 
blishéd and the creditoy has advanced “money for 
meeting sich “ necessaries’ after “satisfying himse 

about the samo, thie’ ‘creditor “is entitled to a d@ree 
against the astats ofthe minor unless it is proved 
by the other side thatthe guardian did not actually 
apply the ‘“meney’ for necessary purposes. The 
burden will, ‘induch circumstances, shift on the 
deféfidants to prove that the guardian’ ‘instead of | 

“king thé money for ne hinor as iy ae used it 
or his own 5.” BADASHHO P. i . 

for his own purposes. | Nag. 494 

Minors liability -under Hindu” Law, +f 
gé by'fact that “obligation waa~tnourréd by” 

“guardian — Minor, © when personally liable’ for 

‘Contract entered into on his’ behalf by guardian. 

The liability of a ‘minor under Hindu Law is not 
affeatad:- by the fact that the guardian has incurred 
the obligation. A Hindu minor is under-an obliga- 
tion’ to perform his sister's- marriage, he is under 
an obligation to perform cértain® religious cerė- 
monies; and he 18 under a pious obligation to pay 
hie’father's debts. ~ These and such- other iat in 
tions ‘are imposed upon him by Hindu Law w ch 
ig his péraonal' law awi ib will not be proper to ro- 
lieve his estate of the obligation simply because 
during his minority his guardian or manager of his 

estate, incurs the obligation” The rule- that -a 

minor isnot personally liable on the contract enter- 

ed into’ on his’ behalf: by hie guardian -is thus sub- 
ject to two’ exceptions: (1) Where’ the contract is 
for necessaries supplied to or on behalf of the minor 
or money advanced” for such ee and (3) when 
the’ liability issueh to which the minor 18 liable 

under the personal law to which he is-subject. ` Li 

fvo cases a decree can be passed against the 








these 
“mi : Sapas’.BOo Y, SiANKAS 
estate of the minor o v. Nag.494 
— Ritification—Valrd ratification by major of 





transactions entered’ into during his minority —Re- 
1 8 of. + A =- A 
eid ratification by 8 major saan 
ered into i ority, th 
S tier mA ority ade after the late minor has 
acquired full knowledge’ of the nature and effect of 
the ' transaction, some promise or-other act- which 
shows an intentional acknowledgment of his liabi- 
lity for the act done on his behalf during Poy 
minority. Sapas.ko P. SHANKAR | Nag. 494 
Mortgage—Oosts—Decree awarding coats against 
“purane mortgagee —If can be erecuted personally. . 
Go far as coats are concerned, unless therg is say. 
thing in the decres of ‘the Appellate Court tœ shof 
that the dormel- ne of the -litigant-to recover seats 
pereonally’ against his opponent is. taken away, - the. 
costs given by the decree against a puigne mortgages 
canbe executed personally against «she mortgagee 
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and such right is independent of and exists whether 
or not O. VY, r. 6, Oivil Procedure QOode, 18 
applicable, and is founded on the broad ground 
that where a Ooort orders costs to be paid, the 
costa have to be paid, and the obligation to pay 
is not ın any way dependent upon the mortgaged 
propery pre suificient or insufficient. BABEB- 
Ou AND BAKOHAND v. BATTASRAO Nag. 561 
Costs—Suitt on mortgage—Puisne mortgagees 
and purchaser of equity of redemption also de- 

fendants —-Mortgagor denying Irabdity and 

remaining ex parte—Hemaining defendanta sup- 

porting mofigagor's statement and contesting sui— 

_hecree making all defendants personally isable for 

costs—Held could be passed, 

In a mortgage suit defendant No.1 was the port- 
gagor; defendants Nos. 2 and 3 were puisne mort- 
gayees; defendant No. 4 was the puichaser of the 
equiy of redemption of the greater number of the 
items mortgaged; and defendant No. 7 was the 
purchaser of one item. Defendant Ng. 1 tiled a 
written statement denying his liability and then 
remained ez parte. The other defendénts mentioned 
above supported the written statement of detendant 
No, 1. Defendant No. 3 made a special claim to, 
priority and defendant No. 7 raised a namber of 
piche In connection with the item of property that 

e had purchased. In the decree in the suit the 
lower Gourt made defendants Nos 1, 2, 8, ¢ and 7 
all pe:sonaly lable for costs on the ground that de- 
fendants Nos.z to4 and 7 supported defendant No. 1 
im resisting the plaintif’s claim : 

Held, that the defendants who were supporting 
the moitgugor defendant to resistthe claum could 
be made lable personally for the costs alung with 
the mortgagor, VENKATESWAKA BASTRIGAL Y, KeisnNa 
Iyze Mad. 441 
mme Decrees against morigagor — Morigagee 

advancing money for payment of auch decreese— 

Mortgagee 18 protectea — Hle need not see actual 

application of money. 

Where at the time of the mortgage several 
decrees are outstanding against the mortgagor and 
the mortgagee advances money on mortgage for 
the dischaige ot such decrees, he ıs suthoiently 
protected by law. The mortgagée 18 in no wise 
bound to see to the actual application of the money 
received by the mortgagor, JAS MOHAMMAD y, BRAJAN 
Laz Lah. 394 
—Equitable—Money advanced on deposit of istie 

deeda—Morigagor subsequently executing memo- 
randum in jJavour of mortgagee evidencing equitable 
morigage and containing terms of bargatn between 
parties— Document heid Jeki under 9. Li, Registra- 
tton Act (XVI of 1908)— Mortyagee hela couta not 
esiabiwsh his clatmitn defauit of registration. 

The criterion which should enable a Cont to 
come toa proper @enclusion as ft whether or hot 








. any particula: document mé@&de in conection with 


an equitable mortgage 18 ofsuch a character that 
16 1equiures to be 1egistered 18, wasthe accument, no 
mare than a written record of the particulars of the 
deeds which were the subject of au agreement con- 
stituated by an.act ul depusit or was is ou the other 
hand, 86 memorandum waich in itself purported or 
operated to cieate or declaie some light, title aud-or 
intelest in the piopeity meluded im the deeas. An- 
other åy of statıng the same thing 1, if the 
document was of such a'natwe that it could be 
treated asthe contract tor the mortgage and what 
the paxties cgnsidered to be the only repus.tory and 
ppropriate evidence of their agreement, it would 
be the instrument by hich the equitable mortgage 
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was created, it would § me within s. 17, Registra- 
tion Act, and would enquire registration. 

Plafutifis lent and advanced to the defendants 
certain amount and afterwaids the defegdants on 
the same date deposited with the plaintiffs theetitle- 
deeds of certain premises with intent to create a 
secuiity thereon for the re-payment of the sum with 
interest thereon, The defendants then executed a 
memorandum in favour ol the plaintifia evidencing 
the fact of such deposit and the advances which had 
been made and also allthe terms of the mortgage 
bargain between the parties ;° 

Held, thatthe document ws ofeuch a character as 
called for registration and so feli within the pur- 
view of s 17 and s. 49, Kegistration Act. Con- 
sequently in default of registiation of the document, 
the plaintifts-mortgagees were not ina position to 
establish theireclaim. KEDAR Nata Sana v. HARI 
SANKAR PAUL Cal. 578 
—Joint Hindu family—Mortgage of share of 
deceased member by person not enirtled to t— 

Wrdow of deceased of age, and really entttied to 

inherit share—Sutt on such morigage—Widow, tf 

bound by decree—Wsdow, 1f necessary party—No 
consent of widew—S. 41, Transfer of Property Act 

UV of 14668), tf applies — Sut by widow for 

declaration that she ts not bound by decree—Duty 
` of Court, while giving relief—Remedy of mort- 

gagee—Widow im possesoton as could be obtained 
an carcumstances of case—Sutt by Aer for mere 
declaration under 8. 42, Spectfic Helsef Act (I of 

18/7}, tf bad. - 

Only a widow who 18 of age, ot a deceased Hindu 
can mortgage the property which she 1s entitled to 
inherit. No one excepting the widow can assume 
any dominion over the property and cieate a morb” 
gage or ente: ito any tiansaction in connec- 
uon withit, Therefore, the mortgage ot the share 
of the deceased by any other member who 1s un- 
authorised, on a talse declaration that the deceased 
died unmarried or issaeless, 18 not binding on her. 

Jo a suit on such a mortgage against the execu 
tor thereot, when there ıs nothing to show that the 
degeased whose share is included in the moit,age 
property had anything to do withthe negotiations 
leading up to the mortgage, his widow cannot be 
said to be substantially repiesented. She being 4 
person olaimimg a paramount title to the mortgage, 
whose title cannot be litigated in such a swt, 
cannot “be even a necessaly paity. 

A Cvuurt has no jirisdiction to sell the property of 
the widow who is nota party to the proceedings or 
properly represented on the record und as agalnat 
such person the decrees or sales under them are 
void. i 

When nothing has been done by the widow by 
whicheher consent can be implieq ım allowing the 
executor to pose as an ostensible owner,a il, Trans- 
ter ot Property Act, can have no application. e 

Therefore, when a decree hus been passed on the 
mortgage and Lhe widow nlesa suit fu. declalation 
phat 1t 18 not binding on her, the Court should be 
guided by judicial principles and cquitable con- 





-giderations, while granting the relet. It 18 quite 


trus that Courts ot Equiby are nut restrained in 
the same way in which Vourts of ommon Law are 
restiained Bud the tomer Uourts can adjust their 
decrees so as to meeb certain exigencies, and they 
muy vary, quality, ite am and model their remedy 
m oider to cuntiol Nih equities and substantial 
rights of all the paigieg, and i there 18 no equiby 
in favour ot the mortgagee agaisst the widow, ha 
must content himself with such claims ashe may 
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have against his own mortgagor and the widow is 
entitled to the declaration cl@imed. 

Where the plaintiff before jinatitpting the, suit 
for a mere declaration under s. 48, Specific lief 
Act, had obtained mutation of her name over semin- 
dari,property as well as house property, and such 
possession as could be cbtained under the circum- 
stances of the case had been obtained by her the 
plaintiff's suit does not offend any provision of law 
contained in s 42, Bpecifio Relief Act. KoMAL v. GUR 
OHARAN PRASAD i All, 263 
Mortgage by Burman cultivator in favour 

of Ohinese rice máil owner— Purpose of loans to 

enable mortgaggrtoeupply rice to mortgagee's mill 

-Suit on mortgage—Mortgayor contending that he 

had supplied mortgagee with rice in lieu of debi 

and producing account—No receipis—- Mortgages 
contending that price of rice supplied was paid 
but not producing accounts — Question about 
~ accounts held one of fact—Local"knowledge held 

was important to decide such question and J 8 

of Rangoon High Court were specially quali 

with matters relating to Adbits and business 
methods of Ohinese mill owners and Burman 

cultivators. | f 

Mortgages of the paddy fields were executed by 
Burman cultivator in favour of a j rice 
miler, the purposes was to advance money to trads 
- with and to supply rice to the mill of the mort- 
gages, In suits on mortgages the mortgagor 
pleaded that the mortgages were satisfied by supply- 
ing rice to the mortgagee Mortgages denied this 
and pleaded that the mortgagor was paid for the 
supply of rice. No accounts were produced of this 
by the mortgages while the mortgagor produced 
accounts of paddy supplied. There were no receipts 
of such supply, The High Oourt held that the 
mortgages were discharged before suits: 

Held, that the question about the accounts of 
parties was one of facts. For the purpose of estimat- 
ing the probabilities of the case, local knowledge 
was particularly important; and the Judges of the 
High Oourt at Rangoon were in this respect spedially 
qualified—in some casas by long experie.ce of 
the paddy market in Burma; whereas the habits 
and business methods of Ohinese rice millerfand 
of Burman cultivators were matters upon which 
their Lordships had no special means of know- 
ledge. Upon a careful examination of the evidence 
their Lordships were not prepared to dissent from 
- the conclusions arrived at by the High- Oourt. 
Mauna Po HLA v, Ma Naws SING "PO 457 
nme ome Mortgage of undivided share —Partition— 

Other property falling to lot of mortgagor—Remedy 

of mortgagee, : 

biter.— Where a person morfgages, pari of his 
property from his undivided property but after a 
rtition other property than the one mortgaged by 

im comes to his share, the mortgages caw proceed 
against that proportion of the property allotted to 
hi# mortgagor as would bear the same ratio to the 

roperty mort@éged and unmortgaged heid by him 
. before the partition. BATAKRISANA PRASAD SUKUL v. 
APURBA KRISHNA MITRA M Pa: 194 
— Mortgage with possession — Subsequent 

execution of rent deed sn favour of mortgages— 

Rent to be credited towards interest —Mortgage and 
. lease independent transactions — Mortgagee can 
- realize rent tndependently of claim on mortgage. 

Where ‘subsequent tothe execution of & mortgage 
with possession, the momgggor executes a rent deed 
.in favour of the mortgagee and agrees that the rent 
“would be deducted out othe interest payable onthe 
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mortgage, the mortgage and fet lene are independent 
of each. other and the mortgagee can claim and 
realize the rent independently of the claim on the 
footing of the mortgage. Sunpak Das p OFFICIAL 
IVaR i Lak. 39 
Releass—Joint mortgage — Assignment of 
mortgages rights —Assignee releasing one of mori- 
gagors — Release disputed—Assignes executing sub- 
mortgage of entire rty including share of 
released mortgagee it by assignee for declaration 
that release is without consideration and not 
binding—Sutt compromised — Release admitted — 

Possession given to released mortgages after 

satisfying sub-morigagee's clatm by cartain date— 

Possession not given as stipulated—Sutt for posses- 

-eion— Delivery resisted by sub-morigiges—Heid 
possession of released mortgagor was postponed to 
the rights of sub-mortgages. 

A Muhammadan died leaving behind him sons and 
daughters. Hiseldest son M, for himself and as guar- 
dian of his brothers, together with other heirs execut- 
ed a usufryctuary mortgage whereby thay obtained a 
loanon security of certain villages. The usufruc- 
tuary mortgage changed hands by assignments until 
jt came into possession of S wife of M, one of the 
brothers. Subsequently S executed a deed by which 
she purported to release to another brother M his 
share in villages whichshe wasenjoying as usufruc- 
tuary mortgagee. The deed was not registered ; and 





-while M was endeavouring to procure registration, 


Sexecuted another deed whereby she granted to the 
Bank of Bihar a sub-mortgage of the whole of the 
property which had been mortgaged, including the 
share of M. S declined to admit -execution for the 
registration of her deed of release to M; but he obtain- 
ed compulsory registration. 8S thereupon instituted 
a suit against M praying for a declaration that no 

tion of the consideration for the deed of release 
had been paid by M. The case went in appeal and 
on February 9, 1928, this appeal was disposed of by a 
compromise between Mand S. Therein it was agreed 
that the dead of release should be treated asa valid 
and operative document, but that M should not be 


entitled to take'possession of his share in the 
villages until the end of 1339 Fasli. From April, 
1938 until the delivery of ion of the pro 


to M, S was to pay him annually the sum of Rs. 120, 
8 undertook to r m her gub-mortgage to the Bank 
of Bihar by the end of 1339, and if necessary, to give 
further security tothe Bank for the balance which 
might bedue in order that she might be able to 
lace M in possession of his share in the villages by 
340 Fasli. At a later date 8 assigned the whole 
mortgage to the Bank of Bihar. M failing to obtain 
possession of his share in the villages put decres 
based onthe compromise of February 9, 1928, into 
execution, He obtained an order against 8 for 
delivery of possession’ of his share in the two villages; 
put when anattempt was made to effect delivery of 
possession, the “Bank of Bihat resisted the writ. 
M institused the sult against the Bank, impleading 
also his brother M and S, praying fora declaration 
thatthe Bank of Bihar had no right to resist the 
deli of possession to him, He claimed that the 
deed of release executed on May 22, 1922, was a bind- 
ing document made for consideration, 60 that the 
sub-mortgage made by 4 did not affect his 
share : i ' 7 


Held, that whatever payment may or may not have 
been made in 192%, the contract by whichghe plain- 
tiff was now bound and which he could apply for his 
own benefit was -tbe contract of February 9, 1938, 
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were to be enjoyed if & modified form from April, 
1928, and were definitely to be postponed to the rights 
enjoyed by the Fank of Birar under the mortgage 
bond of July 14, 1922. Therefore until the Bank's 
claim under the mortgage of July 14,1922, was 
definitely satisfied, the plaintiff could not resist the 
claim ofthe Bank to remain in possession of the 
mortgage property It might be true to say that the 
plaintiff was not bound by the assignment of 1931 so 
far as this assignment might work to his disadvant- 
age ; but it’ was clear that he could not claim to oust 
the Bank from enjoyment of his property unless he 
could demonstrate that the debt to the Bank which 
was incurrey on July 14, 1928, had been satisfied, 
whether 8S might recover his property by assigning 
other eecurities to the Bank, or whether she or the 
plaintiff might be able to satisfy the Bank by 
paying off the proportionate amount of the mortgage 
debt. BANK oF BIHAR, LTD.eOHAPRA v. MAHAMMAD 
TSMATIL Pat, 78 
——_*— Transfer of — Transfer of mortgagee rights 

—Mortgagor paying towards interesar princtpal 

after transfer but wtthout notice of ti— Payment, 

tf should be allowed against transferee — Alleged 
payment not proved— Question of notice, relevancy of. 

Where a mortgage is transferred without the privity 
of the mortgagor, the transferee takes sabject to the 
state of account between the mortgagor and mortgages 
at the date of the transfer Payments of interest or 
payments on account of ire ay made by the mort- 
gagor tothe mortgagee after, but without notice of, 
a transfer must, in the absence of collusion, be allow- 
ed to the mortgagor as against the transferee. The 
principle applies to the case where the mortgagor 
paid off the whole of the mortgage debt in the 
absence of notice. 

The question of notice willonly arise if payment 
in fact had been made. But where it is quite clear 
-that the payment supposed to have been made by the 
mortgagor was nothing more than a show of payment, 
the question of notice does not arise. 

- The fact that the consideration. was not paid by 
the transferee is not sufficient to show that the right 
of the mortgagee did not pass to the transferees, when 
it is-otherwise clear that it was the intention of the 
patios that the transaction was to be effective. 

ATEH BAHADUR SINGH 9, BUBHAGO KUER Pat. 563 
Motor Vehicles Act (VIH of 1914), ss. 5,16— 

Arrest of offender under Act, whether legal— 

Powers under a. 57, Criminal Procedure Code (Act 

V of 1898), when can be availed of—Difference 

between s. 5 and s. 279, Penal Oode (Act XLV of 

1880), pointed out. -- b 
+ Per Baguley, J.— Under Beh. II, Oriminal Procedure 
Code, offences punishable with fine only are not 
cognizable and the Police cannot arrest a person for 
such an offence only: so for the commission of an 
offence under the Motor Vehicles Act, a person can- 
not be arrested unless such offepder fails to give 
his correct name and address, The power of arrest 
given-under s. 57, Criminal Procedure Code, is also of 
no:avail 

Per Baguley, J.—Section 5, Motor Vehiales Act, 
deals with reckless driving dangerous to the public 
having regard to all the circumstances of the oase 
Section 278, Penal Gode, iefers todirivingin a 
pee or negligent as to endanger human 

e orto be likely to cause hurt or injury to any 
other pergon The difference between these two 
section@is this. A man may drive a motor vehicle 
in 'a manner “dangerous to the public” even if there 
łe no person actually on the spot to be endangered, 
-the- publfs beigg regarded as some kind ofan all- 
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pervading presence which may reasonably be expect- 
ed to be atthe place afthetime, For instance, ifa 
manglrives out of a side-road and dashes across a 
main@road into another side road at fO miles an hour, 
he may not endanger any person at all because there 
happened at the moment to be nobody fhere¢o be 
endangered, but he is certainly driving in a manner 
dangerous to the public having regard to the amount 
of traffic which may reasonably be expected tobe 
there. Still his offence cannot come under s 379 
because there is not “gny other person" who is likely 
tobe hurt. For an offence under s 279tbere must 
e be some other person to be endangered. 
So if in driving acrogs the mami road in this manner 
some passer-by only saves his life by a wild leap to 
safety, then the driver of the vehicle is driving in 
a manner so rash and negligent as at least to be 
likely to causa hurt to that person who only saved 
his life by his ggility and an offenceunder s. 279 has 
been AA Tus Kina v MAUNG Taouna Baws” 

Bang 639 
———~8 11—Rulgsby Burma, under s 11—R. 38-B 

— Rule, if ultra vires, 

Fer Baguley, J —The power to seize a license 
from its owner and keep it for a certain time cannot 
in any-way helpto carry into effect the provisions of 
the Motor Vehicles Act Itis not evena temporary 
suspension of the license because it provides that a 
temporary substitute isto be given for it, and a. 18 
only provides for a license to be cancelled or suspend- 
ed bythe Local Government or by a Court trying 
thé holder of a license for an offence. Rule 38-B made 
by the Burma Government,under 8 11 must, there- 
fore, be held to be ultra wires Tar Kina v, MAUNG 


THouNG Bawa Rang 639 
8.16, Sge Notor Vehicles Act, 1914, s. ee 


Muhammadan Law—Dower-— Deferred dower, 
when payable 

The deferred dower, becomes payable only on the 
expiration of the period specified. If no period is 
fixed, it becomes payable on the dissolution of the 
contract of marriage either by divorce or by death. 
BARB KRIS: ANU FATIMA Lah. 76 

Guardlanship — Minor girl — Proper 

geardian à 

Acoording to Muhammadan Law, a mother is the 
proper guardian of her female child but the welfare 
of the child should take precedence sven over the per- 
sonal law of the parties, Nazie Breum v GuuLam 
QapDin Kya’ - ~ Lah. 318 
ajjadanashin, meaning of-—~ Succession 

how governed — Sajjadanashin and mutwalli, 

distinction—Held on facts that appellant was duly 
elected to office of Sajjadanashin. 

The sajjadenashin literally meaning a person 
who sits on the sajjada or prayer mat) is the 
spiritual preceptor of a religious institution. He 
has thè A, (a of imparting to his disciples 
spiritual knowledge. He has charge of the spiritual 
affairs of a religious institution, while the murwtllé 
has charge of its temporal affaira” In some cases 
the office of sajjadanashin and the office of the 
mutwallt a:e combined in one and the same person. 

The succession to the office of the sajjadanashin 
depends on the reles, if any, made by the founder 
of the institution But where there are no such 
rules applicable to tho shrine, the succession is 
regulated by the. usage which governs the in- 
stitution. is 

A Moslem shrineesijugie at Ludhiana in the 
Province or the Punjabeis known as Takia Shah 
Shuhada, and belongs*toea sect of, ascetics called 
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Madari Fekirs, an order fakirs which was 
founded by Zinda Shah Madhaar of Syria, whose 
shrine is situate at Mukrampor or Makanpur. About 
30 miles from Oawnpore The sajjadanashinot the 
shrine wap one J who died in 1922 On April 8, 1925, 
the #ppellant, M accompanied by two other fakirs, 
approached N, the head of the shrine at Makanpur 
and asked him to attend an assembly of Madari 
Fakirs and other persons at Ludhiana N acceded 
to his request, and arrived at Ludhiana on, or 

before July 18, 1925. On that day a document 

or pa heretic in writing was submitted to him 

by the fakirs assembled at Ludhiana, requesting 

him to appoint a suécessor to J, this document was 

signed, not only bya large number of fakirs and 

the heads of Mddari shrines of the neighbourhood, 

but also by the respondent 8. The signatories declared 

that the office ofthe gaddi nashin (sajjadanashin) 

had been vacant sincethe demise af J and unani- 

mously requested N to confer the office on “anyone 

who is ft and whom he deems fit” for the office 

of the sajjadanashin of the takia. In compliance 

with this request, N granted, on that day a sanad 

selecting Ma “disciple of J for the office of the 

sajjadanashtn of the shrine. This sanad also was 
signed by the répresentatives of various shrines. 
and other Madari Fakirs There was ample evidence, 

that election by the bhek or religious fraternity was 

the rule followed for appointing the sajjadanashin 

of the takia in question: 

Held, that M was duly elected by the bhek to the 
office of the sajjadanashin. MAULR SHAH v GHANR 
BHAH 4 PC 454 
——-~— Wakf—Certain area of land described in 

settlement record as grave-yard—Its existence ag 

kabristan for very long time — Land, if can be 
presumed to be waki—Hemoving of reeds by owner 
oy tind from such area, if alters nature of wakf. 
he fact that a certain area of land was desorib- 

ed in settlement records asa grave-yard and that 
the grave-yard had been in existence for a very 
long tie ana since then ıt has been a kabanista 

is by itself presumptive evidence that the land h 

been set apart for use as a burial ground and that 
by user if notby dedication, the land is wakf. The 
mere fact that the original owner has been 1émov- 
ing reeds frum the giave-yard and that no objection 
was taken bythe Muhammadans, will not alter the 
nature. of the wakf if there is wakf. IMAM HAKHSH 
MUNAWAR Din v. MANDAR Narsinau PURI PARHALAD 
PURI Tad, bah. 1005 
——‘cDecree against wakf property— 

Whether can be passed on mere statement by 

lender in affidavit on application under Chap, 

13-A of the Rules of the High Court. 

A mere statement by the lender in any afidavit on 
application under Chap 13-A of the Rules of the Ili 
Court is not sufficient to satisfy the Court, but the 
Oourt will require some evidence before passing a 
decree which may operate upon the wakf property. 
ZUBAIDA SULTAN BEGUM v:-Dawoop Ismar Maxea 

j Cal 895 
— ———— Definite area of Jand dedicated for 
use as grave-yard—Presumptron, 

Once ıt 18 found that a certain definite area of land 
hus been dedicated for use as a grave-yard, it must be 
presumed, in the absence of any proof that the dedi- 
cation was limited, that the whole of the land was 
set apart to be used solely for the purpose of bury- 
ing the dead. IMAM Baxese MUNAWAR Din v MANDAR 
NARBINGH Puri i Pubes Lah. 1005 
Se osque—Adverse possession of, 
non-Muslimg—Its sacted*character, whether id 
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All rightsof Muhammadana init, tf extinguished 

— Refusal to allow Muhammadans to pray in tt tf a 

continuing wrong 

Per Full Bench (Din Mohammad, J , dissenting).— 
When a mosque is adversely possessed by non- 
Muslims, e g, Sikhs, the Muslims and the mosque 
lose all the rightsin the land and the building 
including the right of worship. The building can- 
not maintain its sacred chafacter as a mosque and 
no duty is cast upon the persons in possession there- 
of to maintain its original sacred character or to 
maintain it as a building Allthe rights of the 
Muhammeadans in the mosque being thus extin- 

ished including their ‘right to pray,’ in refusing 
that right to Muhammadans, the persons in possession 
cannot be held to be guilty of any wrong, much less 
a ‘continuing’ one. : 

r Din Mohammad, J )—Even on the arsumption 
that a mosque ia covered by the provisions of the 
Limitation Act, it continues to retain its sacred 
character wherever it may be and in whatever con- 
dition it fs*placed, so long as it retains ita original 
shape and form and that its sacred character is 
never lost by any act of desecration, however pro- 
fane and sacrilegious it may be. That the only act 
of hostility that the Courts in Indis can counten- 
ance in the case ofa religious institution like a 
mosque is an act of direct physical interference 
with its building and that anything short of it 
cannotebe taken into account inasmuch sas all 
through the periodthat a so-called adverse pogsessor 
does not throw such an cpen challenge as is indi- 
cated above, he continues to remain under a heavy 
burden. of which he is never relieved By taking 
ag ap of a religious institution and not using it 

or the purpose for which it is intended, he merely 
imposes upon himself the duties and obligations of 
& quasi-manager or a custodian endany breach of 
thosa duties in the shape of not using the institution 
in the manner for whichit is intended does not 
benefit him in any way nor does it extinguish the 
Tight of the beneficiaries of that institution just as 
a breach of duty on the part of a recognized cus- 
todian or manager would not entail these conse- 
quences A beneficiary aggrieved by his act may 
seek relief against him if he so chooses to do but his 
inaction does not prejudice the other beneficiaries. 
That so long as the original shape and form of a 
mosque remain intact, the trespass by a wrong-doe1 
is a continuing injury giving rise to a cause of 
action at every moment of the day that the trespass 
condinues, and that this cause of action accrues not 
only ta the mosque itself as a juristic person but 
also to its benciiolarics who in the very nature cf 
the wakf are not confined to any place or period of 
time but are spread over all places and all ages, 
The rights and obligations attaching to a mosque 
are paramount to the estate and they cannot be lost 
*merely by the *effux oftimeeand that such rights 
and obligations fodow the pioperty and adhere 
to it wherever it goes. Even ıt it be considered 
that the right of beneficiaries of a mosque to 
offer their prayers in it is an interest in immpvable 
property, this right cannot be extinguished un ler 
s 23, Limitation Act Mosque Known as MASJID 
Suasip GANJ v, SHromanr GURDWARA Parnanpsaxk 
OCoMMI1TBS, AMBITBAR Lak 945FB 
Wakf—Mutawali, powers of. ‘ 

Persons contracting with mutawalis aye mot en- 
titled to rights as extensiveas persons contracting 
With shebaiis, The mutawai1 in contracting has so 
far as creating liabilities on the wakf property’ 
“coti¢ernéd, powers no 
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a trustee in English tow. ZUBAIDA SULTAN Braum 

v Dawoop ISMAIL MAKRA Cal. 895 

~ Wakf — Right of Muslim to use mosque is 
individual right—It can be exercised so long as 
mosque exists—Sutt by beneficiary to exercise right 
of devotion, whether repesentative one. 

The right of a Muslim to use a mosque is an in- 
dividual 1ight' and can be exercised whenever he 
chooses so to do, so lang as the mosque exists. A 
suit instituted by a beneficiary for the exercise of 
his right of devotion in a mosque is a suit for 
the enforcement of an individual tight and 1s not 
covered by the provisions of O I, r. 8, Civil Pro 
cedure Oodes Mosque Known as MASJID §3aHIp 





Gans v. 8: RAMANI GURDWARA PARBANDHAK OOMMITTER, 
AMRITSAR Lah. 945F B 





— Takia, what is— Religious institution 

—Grant to it if valid waki. . oe 

A takia is a place where a ae or dervish (a 
person who abjures the world and becomes an 
humle servitor of God) resides before his pious 
life and teachings attract public notice, and before 
disciples gather round him, ant &a place 
is constructed for tkeir lodgement. e 

A takia is recognised by law asa religious institu- 
tion, and a grant or endowment to it is a valid 
wakf or public trust for a religious purpose MAULE 
N. an v Grane Ssaa PC 454 
æ. - e Will— Bequest of thing to one and 

usufruct to other—Validity — Construction — Held 

that widow of testator got ‘occupancy’ dnd ‘use’ 

of house for life and corpus to niece. , 

Whatever ae be the correct legal position under 
Muhammadan Law of the Hanafi School with regard 
to bequests of a life-estate with a vested remainder, 
it is beyond doubt that it is permissible to make a 
bequest of the thing itselfin favour of one person 
and of its produce or use to another. 

A Muhammadan by his will bequeathed his 
immovable property which consisted of a house 
anda shop to his wifes The bequest wis consented 
to by the other heirs. The wife was to occupy the 
house for residence for life or so long as she 
remained of good character, She had only power of 
realizing rent fromthe shop and use it for her own 
benefit. She was absolutely prohibited from alienating 
or sub-letting the properties. After her death the 
shop was to go to the brothers of the testator 
absolutely and the house to his niece: 

Held, that inspite of the useofthe word "malik", 
the dominant intention of the testator was to give 
his wife the ‘usufiuct’ of the puoperties for a 
limited period and confer the ownership of* the 
house on the niece and that ofthe shop on his 
two brotheis, the bequest of the houseto the wife 
was not of an absolute estate with a gift over to 
the niece but that in reality the ‘occupancy’ or 
‘nse’ of the hcuse had been given to her fora 
limited period and its corpus to the niece and thag 
on the death of thd’ former the ‘usufruct and the 
corpus both vested in the latte? MEHEAJe BEGAM v. 
Din MOHAMMAD Lah 147 
Negotiable Instruments Act (XXVI of 1881), 

8. 69—Pro-note by D, resident of K in favour of 

H resident of 3, payable at S—-D having no place 

of business at 8—lro-note ali se in possession 

07 H—Possesston of pro-note alone by H at 8, 47 

suficient— Compliance with s. 69—Presentment of 

ote to D at 5, if necessary. 

“who wasa 1egsident of E executed a pro-note 

in favour ot H which was payable at 8. H who 
was in possession of the pro-note all along resided 

at S. D Radno, place of business at S. H filed a 
-p f 
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suit on the pro-note. „It was contended by D that 
the suit was liable to®be dismissed the pro-note not 
havigg been daly presented to him : 

Hemi, that the provisions of s. 69, Negotiable 
Instruments Act, were sufficiently complied with, as 
H had the pro-note in his possession atS and was 
in a position to present it toD if he visited that 
place. The pro-note being in possession of H 
throughout from the time of its execution to the 
institution of the suit, it was sufficient compliance 
with the law and no presentment was necessary. 
MouvamMap HAYAT Kuan v Kuair DIN Lah. 692 
8.76 (d —Word ‘drawer’, if includes maker 

of pro-note, Wa 

The word ' drawer" as used in cl. (d) of a 76 
Negotiable Instruments Act, does not include the 
“maker” of a pro-note. Mosammap HAYAT Kuan v. 
Kate Din Lah. 692 
Nulsance—Injunction. Sum Tort 81 


Parsi Marriage and Divorce Act (Ill of 1936) 

—Oosts, in cases under Act, 

In cases tried “under the Parsi Marriage and 
Divorce Act, the costs are to be taxed not accord- 
ing to ecale prevailing on the original side of the 
High Court but according to the special soale of 


fretting, ree 


e fees enacted by the High Uourt for trial of such 


cases NADIRSHAW JAMSHEDIJI VAOIHA 9. MANREBAT 
NADIRSHAW VAO Ha Bom. 70 
8, 40 (1) (b) (2)—Personal order for alamony 

—Remarriage of wtfe—Order, if ceases to operate. 

In the absence of any provision in the personal 
order for alimony, the order does not cease to 
operate on the re-marriage of the wife. The fact of 
remarriage is not by itself a change in circum- 
stances which entitles the previous husband in all 
-cases to obtain an order of rescission of the personal 
order for alimony. It may be regarded as one of the 
circumstances under which, in a proper case, the 
order of alimony may be varied or even rescinded. 
Naxigsaaw JAMBHEDJI VAOHBA w. MANEKBAI NADIR- 
844w VAOHBA Bom 70 
Partitlion— Document, if necessary. 

There can be a partition without any document at 
all AYITHAM OsSINNA SURYA Raos. MADDALA SURYA- 
OHAYDRA Rao Mad, 246 


Partnership—Amount advanced cn partnership 
agreement — Business not commenced—Suti only to 
recover adprance—Matntatnability. 

An agreement of partnership comes into force on 
the day on’which it is executed and where in pur- 
suance of such agreement a partner advances certain 
amount, he cannot maintain a suit only for the 
recovery ofthe advance without suing for general 
accounts even ifthe partnership business has not 
actually commenced. BisHsnx NARAIN v. SWAROOP 
NARAIN Lah. 109 
-~Dissolution—New business not done after 
partichlar date—Firm,if dissolved, 

A firm carries on business so ong as its business 





debts remain undischarged. Theo fact that after 
a particular date no new business Was done by the 
firm, does not amount to a dissolution of a firm, 
Baawanipas JBTHANAND V. JETHSING RAMSING 
Sind 214 
-— —- Plaintif becoming partner in defendant's 
firm—Without knowledge of plaintiff number of 
partnera increasing beyond 20 and partnership 
converted into joint stock company —Plaintiff given 
no share ın company—Suit by platnitf for 
dissolution of partnerghgp and share of hts profits 
without tmpleading alle partnera—Platntiff, held 
entitled to share of profitsavhen partners were below 
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20—But suit without impleMding all partnera held 

not maintainable. ° n 

The plaintif became a partner in the firm Æ the 
defendants and in course of time the number of 
partaers ifcreased until, at the time of bringing the 
suit the number of partners was 9». The partner- 
ship then became converted into joint stock com- 
pany. The plaintiff, though one of the partners, 
was not allotted any chares in the newly formed 
company. He, therefore, brought a suit tor a des- 
laration that there had been a dissolution of the 
partnership, for the ¢aking of accounts, and for 
recovery of his share *capital and his share of the 
profits with interest thereon, He however, did not im- 
plead all the partners: 

Held, that if the plaintiff was entitled to a share 
of the profits of the firm when the membeiship was 
below 20, be was not to lose that right be- 
cause the number of partners had increased beyond 
20 without his knowledge. 

Held, further, that the liability ın the case was 
the liability of the individual partners and of the. 
partnership and not jointly of the various members 
constituting the partnership. No suit was, there- 
fore, maintainable without smpleading all the part- 
ners. PARASURAMA YRR », SUBBURAMACAARI 4 

Mad. 290 

Partnership Act (IX of 1932), 6s. 13, 17—Part- 
nership of A and B—Kach hamng originally equal 
share but aubsequently agreeing that A to have Yh 
annas share and B 64—A dytngand partnership 
continued with A's sona—No special agreement as 
to shares then—Sutt by B for dissolutton—Whether 

8.13 ors. 17 appives—Share of A's sons. 

_ 4 and B entered into a partnership business and 
it was originally agreed that they should share half 
the profits each. bubsequently there was agreement 
that 4 should have 9} annas share and B bẹ annas 

A died but the busin ss was carried on by A'a sons 
who took the place of A and B as before. Theis 
was then no epeciul contract as to the share of pro- 
fits and lossof each of them. B filed suitfor the” 
dissolution of the partnership ; 

Heid, that s 13, Par narah Act, did not apply 
ag only the established partnership business* was 
Continued on the same lines as before, but s. Li 
applied. ‘There was no special contiact between A’s 
sons and B but, the change had occuzied im the 
constitution of the firm and the rights, and duties 
of the paitders ın the re-organized rm remaied 
unchanged. Sons of A were,*theefore, entitled to 
the share of their father, +s. e, :4 annas share in the 
profits. Dawoop SAHIB p. SuBIKH Mooipgen Sac 

. Mad. 766 
"8, GG, SEE Partnership Actel932, s. 74 aa 


mmg, GO—Sutt by firm—Fact of regisiration, 
tf must be stated in plaint—Defencani nde denying 
er egistratton—No reference to wt in evrdence—Sutt, 
tf can be digntised holding registration not proved. 
Where in a sut by a tirn the plaint does not 
mention its registration but thg defendént neither 
denies the registration nor is there any reference 
made to registration in the evidence as no issues are 
framed, the sait being of a small cause nature, the 
plaintift can assume that the objection has not been 
taken andthe Court cannot dismiss the suit on the 
ground glat the registration was not proved by tak- 
ing the firm by surprise at the time of the argument 
ana callingupun to pi@vee ré,istration. MosaMMaD 

IBA, IM & Sons y. BEHARBI [JAL-BENI PERSHAD 
~ Lak. 16 


88. 74, 69—8. 74, af rétrospective—Bight 
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of action accrued to firm before passing of Act 

—Sutt instituted after passing of Act—bS. b9, rf 

affects right or only alters procedure to be followed 

—Sutt instituted contrary to provtstons of 8. 69— 

If can be vaitdated by subsequent compliance with 

provisions. 

The operation of s. 74 of the Partnership Act 185 
not confined only to suits gnd proceedings which 
were pending at the time of the commencement of 
the Act asthe section does not say so in express 
terms. 

The right of action accrued to the firm before the 
passing of the Partnership Act, is nag effected by 
8 69. The firm has still got that 1ight, the same 
right as it had before the Act was passed. What 
has been altered is the mode in which the firm can 
enférce -that right Formerly it had only to flea 
suit into Gourt. Now before filing a suit the tiim 
has to get itself registered, and that is a matter of 
alteration in procedure which the law 1s perfectly 
competent to effect. Where, therefore, a suit 1s in- 
stituted after October 1, 1933, the procedure under 
sg. 69 must Be followed. 

Section 69 must be interpreted strictly and a 
suit imstituted contrary to ibs provisions is bad 
and cannot be subsequently validated by compli- 
ance with those provisions IBRAHIM Sanip & 
BROTLERS Y. GURULINGA AIYAR Mad, 811 
Penal gode (Act XLV of 1860), 85. 34,37— 

Distinction between— inienttonal co-operation, tf 

ancludes offence done with conactousness, 

Per Dhavie, J.—The distinction between ss. 34 
and 37, Penal Uode, is that while the former requires 
& common intention for a criminal act done by 
several persons, (4. e. “a unity of criminal behaviour 
which results in a criminal offence’), in which 
case each actor becomes Liable as if that act were 
done by hım slone, 8 37 deais with intentional co- 
operation (which, may not be the same as a 
common intention) in an offence committed by 
means of several acts, and punishes such oo-opera- 
tion (provided it consists in doing any one of thoss 
acts either singly or jointly with any other person) 
ag if it constituted the offence itself. Now, if 
intentional co-operation may not be the same as a 
common intention, it must include action which 
contributes to the offence and is done with the 
consciousness that the offence 18 on foot, though 
without shhing the intention to commit that offence. 
EMPEROR v. ITWA MUNDA Pat. 300 858 
—s8. 48,478, 482 —Valtd trade-mark must 

be distinctive—Surname, whether suitable for trade- 

mark—Certain mark commonly used in market to 
denote goods of particular kind, tf can be distinci1we 
mark—Traae-mark ts acqutred by user. 

The definition of trade-mark in 6 478, Penal Oode, 
implies that the mark must be “distinctive” in the 





# genge of being “adopted to PETELE the goods cf 


the proprietor of a,tiade-maik trom those of other 
persons.® ifa mark merely desciibed the quality or 
origin of an-article, or is such as 1s commonly used 
in the trade to denote goods ot a particular king, such 
a descriptive mark would obvicusly not beta dis- 
tinctive maik. For this 1eagon, it nas been said a 
surname 16 oiten not suitable tur the‘purposes of a 
trade-mark, ‘Lhe device of a pictorial represegta- 
tion would obvivusly be more appiopriate as a trade- 
maik, but it will stallhave to be ‘uisnctiv@’, ln 
En,land where there 1s a syslemof regfstration of 
trade marks under the ‘liade Marks Act (o Edw, VIL, 
o. 15), proof of such distimctiveness in a Uourt ot 
Law doesnot often present any edifficdity. Wheie 
however as here, no such system dxists, the question” 


sadi 
Penal Code—contd. 


is one which falls to be determined by the Court 
itself on evidence InIndia-all we have is registra- 
tion of a declaration of ownership as regards a 

Tticular design “ under the provisions of the 

gistration Act. Obviously, this is not and cannot 
be equivalent to registration of a trade-mark under 
the de Marks Act The Registration Act deals 
with documents, not with trade-marks. The declara- 
tion of ownership represents nothing more than the 
opinion and claim of the declarant. In a country 
‚like India, where there is no statute for registering 
trade-mar it has therefore been ssid a right to 
a trade-mark is acquired by user. ` 

The complaifant was a dealer in and manufacturer 
of certain brands of umbrellas. All these brands were 
known inthe market as ‘Aswini Obhati’, One of the 
brands hore a design printed on it which consisted of 
the picture of a swan holding sa closed umbrella 
between its beak in the cé@ntre, with the name 


“Awin} Kamar De” in prominent type stretching over ` 


it like-an arch from end to end,and the figure 8 A 4 
(the letter “A” overlapping the digits 8 and’4) on the 
topof it. Euch designs were common to many other 
brands in the market. The purchaser purchased the 
complainants umbrellas by their names as ‘Aswini 
Chhati’ and not by the trade mark : oe 

Held, thatthe complainant : could not claim ex- 
clusive title to the trade-mark used by him as a dis- 


tinctive trade-mark. LOKA Nata: BEN v ASWINI’ 
Kumar Day - ; - Cad, 144 
——— 8.84. Be Criminal Procedure Code, 1898, 

8. 471 : : 4 468 


———8, 108-A—Chtld marriage celebrated outside 
' British Indta—Its abetment, if abetment ‘within 
meaning of section. _, en NG ees 

The word “offence” in s. 108-A, Penal Uode, denotes 
an actor acta made punishable under‘ the Penal’ 
Oode, which achild marriage’. celebrated outside 
British India is not and hence its “abetment isnot an 
abetment within meaning of s,108-A.- Hamsa v. Insa 
SYED 2 i Nag 615 
8. 188—Person orcered under 8.147, Urimi-- 
nal Procedure Code, not to proceed with wall- being 
built—He neither proceeding to built nor demolish- 

ing ti— He cannot be convicted under’s I88.- > 





Where a person who starts building a-wall over ’ 


a plot of ground over which the public has a right: 
of user by a path and_is prohibited from interfer- 
ing-with such right of public by a Magistrate by 
an order under s: 147 (2), Oriminal Pgocedure-Oode, 
and such person neither proceeds to “build further 
nor demolishes the portion already built, he canmot 
be prosecuted under s, 18%, Penal Code.. Usman ALI 
v.-EMPHROR j : 

——— 8. 279-—-Tram-car being driven -fast but 
not at exceastre speed— Camel cart besng driven ‘in 
same direciton perallel to tram-car—Camel suddenly 
swerving to wrong side and cart colliding with tram 

- —Tram drier- heid not guilty ander 8.. 

Karacht Tramways Act (11 of 4883), 4. 15, 

Under s. 279, Penal Code, the rashness or negli- 
gence shown must be what may fairly ‘be described 
as se bape 1ashness or criminal negligence. Before 
an sed can be convicted of an offence under this 
section, theremust be something moie than a mere 
error ot judgment, say, something more than mere care- 
jesaness. : i : 

A tram driver drives his tram-car upon 
the tr§m lines and he is entitled to expect that other 
traffic so ffr as ıt can, will give way and will move 
from off the lines. He cannotmove his vehicle from 
off the tram,lines. It is the duty of any person 
sriving another wphicle on the same 10ad as that on 

d 
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which a tram-car is ruming not to bring his vehicle 
on the tram lines in front, of the car, 39 as to obstruct 
y profress But this does not mean that 
the tram ‘river should drive negligently or rashly rə- 
gardless of all considerations. His position 18 pi 
vileged to this extent that he has acquired the right - 
by law to the use of the line and he is entitled to ` 
expect that if other vehicles are in the way that 
they will give passage tohim Where, therefore, a 
tram-car is being driven at a fast, but not at an 
exGessive speed, upon the tram line, and there is 
nothing upon the tram line digctly in front of ‘the 
tram-car but on the other lineparallel to it a camel 
cart ig proceeding in the same dfrection and “the © 
camel suddenly swerves ts the wrong sida and the 
cart collides with the tram-car, the driver of the 
tram car cannot be ‘said to be rash | or negligent 
within the meaning of s 279, Penal Code, merely be- 
cause he did not anticipate that this camel would 
suddenly swerve to the- wrong side ‘instead of to the | 
right side. ABDUL GHANI NasURULLA: v. EMPEROR 
a TT. i : ‘Send 27 
——- ~~~ 88, 279,114. Se Penal Oodae, 1260, s kak 
en wa 88.279, 279-114— Pork Inspector's car 
e chasing tar containing illicit pork - Pork Inspector 
instructing driver to- keep chased car “tn stghi— ` 
Both cara going at dangerous speed and tgnoring 
“traffic signals—Ohased car crashing —Uhasing car 
stopped at distance of 100 feet from crashed car 
-——Qonviction of driver of chasing car under 
-g, 279 held was proper but sentence of imprison- 
ment was not called for tn the circumstances —Pork. 
Inspector’ held d not be convicted under 
8. 270-114. i i i l 
-To establish an offence under s 279- read with 
s ll4; Penal Code, ıt is not sufficient to show that 
the occupant charged must have instigated ‘the 
dtiver to drive fast; it must -b3° shown at ieast 





` that he-instigated him to drive at a pace which 


was ‘in itself, in all the circumstances, so` rashly 
fast aw to endanger human life. It is unlikely that 
any passenger i a car would explicitly ‘tell axy- 
person to drive in a manner which was dangerous. 
The-mere fact that the occupant ofthe car did 
not insist on the driver's driving at a modarate 
pace, does not show that he instigated his driving 
at a reckless pace. f T 
‘The car of-a Pork Inspector of the Oorporation ‘ 
was chasinge another car containing illicit pork. 
Both the ars were being driven so rashly and at 
such’ a dangerous spéed as to alarm the -people 
assing on the roads-some of whom narrowly escaped - 
Dee accra down and run over. “Both the’ cars- 
ignored the traffic signals and crogsed the Junction 
when the signal was- against them. The Pork ln. 
spector had asked his driver to keep the chased car 
in sight but there was no evidence that he induced 
the diiver to driveso rashly. The-car contammg 
illicit pork ultimately crashed but the chasing car 
stopped at about a distance of 100 dest from the 
Ghased oar, The diiver of chasing car was convicted 
under s. 27 b, Penal Gode, and sentenced to six months’ 
rigoroug imprisonment and the Pork Inspector was 
convicted for abetment under s. 279-114, Penal Oude: 

Held, that the diiver was rightly. convicted under 
s. 279, Penal Oode - However, in the circumstances, 
the sentence inflicted upon him, was not called 
for in the present case, Although he drovæat such 
an indrdinate pace, cay -was not completely 
out of his control, and h&, lways had the leadiug 
car acting as-a kind of pilpt. He would always 
have more time than the man in fromt to pull up 


- se 
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and avoid an accident. .The sentence should be 
reduced to one of fine of Rs. 100: 


‘Held, further, that the Pork Inspactor com@d not . 


be convicted under s 278-114 for sbetment as there 
Was no evidence that he induced the driver to drive” 
so yashly. His mere asking the driver to keep the 
chased car in sight did not amount to instigation 
as the manner in which he had to keep the car in 
sight must have been left to the driver. Maune 
Tun Kuin v. T.B Kine Rang. 133 
8. 302. Bas Uriminal trisl—Murder 345 
——— 8. 304-A — Charge under s 30i-A— 

Contributory negligence of person küled, if is 

defence of itself. + 

Obiter.—Uontributory negligence on the part of 
the person killed 1s no detence of itself to a charge 
under s. 30:-A, Penal Oode. KANJI Juma Kacsa v. 
JMPEROR Mr Sind 116 

8. 304-A—Lorry loaded with wooden sleepers 
being driven through gateway very fast—One 
projecting aleeper striking stone pillar — Pillar 
falitıng und kitiing person standing behind it— 

Lorry driven by same driver safely through same 

gatewuy previously— Held, it could not be sard that 

death wus not caused directly by act of driver— 

But under the circumstances of cuse driver was 

guuty of error of yudgment and could not bé 

convicted under 3, 3UL-A, 

Mere carelessness 18 not sufficient for conviction 
under s. 34, Penal Oode. Sectiun 204-A, Penal Code 
hko other sections ot the Penal Uode, requires a 
meng rea or gulky mind, The rashness or negli- 
gence must be such us fauly to be deseribed o:i- 
minal, The phrase “criminal negligencs" as used 
in o:dinary conveisation conveys something of the 
meaning, 

Thə appellant, a lorry driver, was driving a lorry 
loaded with wooden sleepers through the gateway 
of the compound where they had béen stored and 
from where he was removing them when one of the 

- Sleepers projecting over the side of the lor:y struck 
one of the stone pillars ot the gateway and Knocked 
it down and the pillar fell upon a barber who was 

, Banding behind 11, and inflicted injuries upon him 
wheretrom he died on the night of the same day. 





On many occasions previously the driver had driven - 


. „tha loaded lorry through that gate without” any 
accident The speed was not very fast; 

Heid, that 1t could nos be sgaid that the death of 
the burber was not caused directly by the act ol 
the accused. The fact that 14 was nt the lorry 
itself but part vf its load which struck the pillar 
was 8 Mutver of no consequence. ‘I'he lorry and 
the loaded sleepers must be looked on as one vehicle 
under the control of the driver; nor the fact 
_tbat it was not the sleeper itgelf which struck the 
, deceased bub a stone in a pillar which the sleeper 
struck made the act ot the accused merely the 
| Indirect and remote oause of the decease’s death, 
it might well be a fact that must be taken into 
cdbsideration when tne question of his or 
_ Heghgence wd concerneu, but ıt was not in itself 
a compiste defence, But under. the cireumstances 
of the case the drive: was only guilty of an error ot 
Judgment and could not be convicted under 6. su4-A, 
Fensi Vode. Kansiduma Kuosa y. Huppron — 
te oe | i . Sind 116 
—-—— 8.377. Sun Legal Practitioners Act, 1879, 
_ 8,13 Y : r 124 
-——— 38. 378, 403, 425—Oaitle turned out in 
Pasture to gruas ares im “possession of owner—. 
. T'aking of auch cattle ts theft and not crimpnal 





misapproprigiton — Aeciked stealing buli and then f 
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killing it—He is guilty l; theft and mischief 

both—Separate sentences can be passed. 

Oattle turned out to grase in the pasture or jungle 
are stillin the possession of theowner unless the 
contrary is shown, and the taking of such cattle is 
theft and not criminal misappropriation. 

The element of dishonesty, that is to say, the caus- 
ing of wrongful loss or wrongful gain to some per- 
son, isa common element jn both these offences. 
But it cannot be said that simply because the accused 
has caused wrougfal lossto another person by taking 
away his property without his consent, the sub- 
sequent act of destruction of that pioperty would 
not be an offence because the wrongful loss is al- 
ready caused by taking it away frorf its possessor. 
Wrongful loss to a person can be caused in a variety 
of ways The nature uf the loss in bvth cases is 
diferent and falls under the definitions of distinct 
offences. It is, thergfore, possible to commit the 
offence of mischief in respect cf the stolen property 
even though some loas has already bean cased to 
its possessor by the offence of theft. 

A person Who steals a bull and subsequently kills 
it for food 1, therefore, guilty of both theft and mis- 
chief and a sepaiate sentence can be passed ioreach 
offence. Naa Paw Din vy. Tan Kina Rang 515 
8. 471—Crvul sut by accused—He men- 

tioning in his affidaytt of documents in his posses- 
ston, certain delivery order-—-Defendants in cross- 
examination requiring him to produce that 
dovifment —Document produced alleged tobe forged 
— Accused heid could not be charged under s. 471 
under circumstances. S 
An accused had filed a civil suit in which he was 
required under the provisions ot O, XL, rr. 12 aad 
l3, Uivıl Procedure Uode, to file an affdavıt of docu- 
ments which- -wers or, had been in his possession 
relating bo some Matter in’question inthe suit, and 
in the alhdavit mention was made about certain 
delivery order. Nevertheless the accused did not 
"produce rt in Court, nor make any use of it. It was 
the detendants who, in cross-exanuning the accused 
required the production of the delivery order; and 1 
was at their instance that it was produced. The 
document was alleged to be torged and the accused 
was charged under s. 471, Panal Uode. There was 
no evidence that the accused used the delivery order 
for the purpose of cheating, and no evidence thus 
he used the delivery order as genuine, and no 
evidences that he forged it: 
Held, that uader the circumstances no chargo 
under s. 471, Penal Code, could he established as the 
was forced by the defendants to refer to 
this dDbcument in his evidence. But for the defen- 
dants, it would uot have been produced in Oourt. 
By mentivning the document in his affidavit of 
doc. ments in his fon, it might be that he 
showed tnat at one stage he had made preparation 
efor using the dgcument, but no more than that could 
be interred. ABDUL BATTAR ABDUL Aziz v. Tuk Kina 
Rang. 48% 
Gode, 1660, 
: 144 
ss. 494, 497, 498—Duty of CourteDaty 
of prosecutron—Gotng through form of marriage 
recognued by law must be proved —Marriage need 
not otherwise be valid. 

Judges shouldbe particularly careful to see that 
‘gp. 4¥4, 49/ and 498, Penal Uode, are a e eea for 

' purpose of private spite or persecution. ‘It is 
nets efor ‘is carrie es P 8. 494, Penal 

de, to prove that the form of marriage was a 
poda k seg by or known to {he law, otherwise 

. e 





e 
——-ss. 478, 482. Sea Penal 
s. 49 
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it would be open to the prosecution by mere asser- 
tion to constitute any mutual act on the part of the 
man and woman, a form of marriage. hen the 
word “marries " 18 used ins 493, Penn] Code, it 
means marries by some form of marriage known to 
or recognized by the law.” Section 491, when it uses 
the word “marries |“ dues not, of course, refer to a 
valid marriage. A bigamous marriage cannot be 
a valid marriage, and apart frum the par of the first 
mariage, it may be that there may be some other 
legal impediment to the ‘validity of the mariage 
of the manor woman, some légal impediment per- 
sonal to the man or woman, such as consanguinity, 
yet if the sgcond marriage bea form recognized by 
or known to the law, that would be sufticient to 
satisfy this particular provision of the 


section. 
KALAN Y EMPEROR 


Sind 461 


' : 6 

8. 499—Ezception to s. 499—~"Good faith” 

— Person acquitted oJ cert&in charge—Complainant 
repeating charge must show good fatth. 

When a man is charged with something and ac- 
quitted afte: trial, the man who repeats the charge has 
to be on very sure ground if he wishgs to plead that 
he repeats this charge in good faith. AUNG 1B v. 
Tre King fang.915 FB 








to contplaint of an tnitriduad as such. 

If a collection or company of persons assuch is 
defamed, one of their members may make a com- 
}laint on behalf ot the collection or company cf por- 
gons asa whole according to xpi, 2 tus 469, Pen. 
Code, but the defamation must be ghown to be of all 
the persons in the‘assuciution or collection as such, 
the defamation is of tha collection or associatiun us 
such l, therefore, the complaint is one of an 
individual as such, Expl. 2 bas uo applica- 
tion, AHMBDALI ADAMALI v. EMPEROR ind 9 





—FHacts consittutung offence also unaer s. 183— No 
sanction as required by 8. 195, Criminal Procedure 
Code (Act V of 1898), obtained—Complaint under 
: e tf should be dismissed. > 

ere 18 no exception to s. 499, Penal Code, that 
when the defamation is made in a statement to a 
public seivant or in Ovurt proceedings, by virtue of 
which the offences was punishable under s. lë or 
s. 211, Penal Code, or some uther section, then no 
prosecution under s. 6C0 would he. “Consequently a 
complaint under s. 500 cannot be dismigseu even 1f 
ie same facts, constitute pean offence under s. 184 
‘and no sanction as required 8. 1°5, Crim Pro- 
cedure Code, is obtuined. T Aod Pa v. 1 KiNG 
f ; `o T ot Rang 916 KB 
‘PleadiIngs— Amendment — Right of defendant to 
plead ismitaiton—When can oe tynored — Amend- 

ment allowed— dt dates back tv original plaint. 
The circumstance that an amendment of the plant 
may have the effect of depriving the defendant ofthe 
bedetit of the plea of limitatian is one of the orcum- 
stances, snd a most important one, whfoh has to be 
consideled’ by a Court before penning an amend~ 
ment of the plamt. ls is only in exceptional cases 
that the Court will allow the plantit to amend his 
plaint in quch & way as to deprive the defendant of 
the-plea ul limitation, but when once the Ovurt has 
e exercised its discretion judicially, and the amendment 
has been allowed, the amendment -dates back to the 
` plesentadion of the plaint, and if'that dateis within 
the peliud of imitation prescribed tor the particular 
relief which the plaintiff seeks by his amendment, the 
Buit must be held to be within time. Kas.o Dag 
- y Haar Kisnyy Das' ~- . Pat. 384 
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88. 499,500, 182—Complaint under s. -E00- 


‘ment of the money ordeu 
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——— Law, if should be pleaded. | 

It is not necessary for a party to plead law. 

Vir.@pal Datre Patrag v. MALBAR SHANKAR KULKARNI 
. Bom. 190 
Police Act V of 1861), 8. 7—Local Governmeni, 

af can delegate disciplinary powers undér s.d. 

The Genetal Police Act confers the powers of ap- 
pointment, (which connote punishment}, on certain 
designated officere, and the Local Government can- 
not by any 1ules framed by it delegate disciplinary 
‘powers to those officers The powers of punishment 
rest in the officers appointed in such behalfby 8. 7, 
General Police Act, and therefoie the delegation of 
these poweis to such oflicefs is ultra vires of the 
Local Guvernment, which is not the authority em- 
powered to punish, such authority‘being the officers 
designated.-Tun Ya v Tur Kine Rang. 442 
— $8.30, 32-—-Luense giren under s. 30 to 

-take out ston— Procession led by person not 

licensee— Order of Magistrate to processtonto move 
faster while passing mosque -— Order disobeyed by 
leader and resulting tn break out of riot— Leader 
chargedunder s. 32 for d-sobeytng order of com- 
petem authority and convicted — Conrtction held 
proper—Lacense held governed all processtontste. 

A license was piven under s. 30, Police Act, to 
take vut a procession. The piocers.on was led by 
a Man who was not himelt the licensee Orders 
were given-by the Additional District Magistrate 
ty the procession tu move taster while passing 8 
mosque. ‘this order met with deliberate discbedi- 
euce by the leader with the result that ajiot took 
place. Lhe leader was charged under » 382, Polies 
Act. Wrenthe charge was read out to him, not a 
word was said about the license The accused was 
merely charged with l1elubing to vbey an order by 
the cumpe.eut authority. it was contended that the 
accused nut being himselfa licensee could not be 
convicted as he was charged with dipobeying-eondi- 
tiuns of license : - 

Heid, that the uccused was properly convicted 
under s 32. The license itselt applhed tothe pro- 
cessionists generally. Unaer the law every -person 
in the procession would be behaving illegally in 
tuking part in the procession ufthere had not been a 
lichuse. Theretore, every processionist was govern- 
ed by the terms of the license and if there was dis- 
vbsaience tou lawful order, the ordinary law would 
upply. The conviction was, therefore, proper even if 
the accused was chaiged with disobeying the con- 
ditionseot ucense, -BILAS Kal v. EMPRROE 

. Lah. 603 


Post Office Act (Vi of 1898), 8. 43—Rules under 
— k. 1WU—Petstioner sending money order from T 
10 some mangn at D—Petrtroner then requesting 
Post Master at T tosend telegram to D to stop pay- 
ment—Amount pard to payee even after recerwtng 
telegram — Sutt against Secretary of State for 
damages —T'here was held ‘farlure’ by D Post O 
within meaning of r. 100—Secretury of State | 
was not irable. : 
An omission to do a. thing isa a iluie” to do it 

and 16°38 unnegessary that there should have been 

either an attempt or an intention to do it. 

The petitioner sent through the Pust Office, Telli- 
cherry, & Money order to the address oithe Director, 
Koyal Institute of Technology, Delhi. Having sent off 
the money order, the -petitioner, fearing that the 
Institute was not a bona fide one, wiahed@° stop payo 

and requested the t 

Master, Tellicherry,towef&d an express telegram to the 

Delhi Post Office to stop’payment of the money order 

‘to the adresses and r mongy towards the ex- 
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penses. The Post Master, Tellicherry, accordingly 
sent an urgent telegram to the hi Post Office and 
it was received at Delhi. In spite of this, how&er, 
the Delhi Post Office paid the money over tÊ the 
piye The petitioner sued the Seoretary of State 

r Intia in Council holding him responsible for all 
damages and costs which he had suffered. The res- 

ndent denied hability relying upon r 276, Post and 

elegraph Guide, which is a reproduction of r. 100 
made by the Governer-General in Council under the 
Post Office Act (VI of 1898) and further contended" 
that the payment was made through inadver- 


tence : 

Held; that there was £“failure” by the Delhi Post 
Office to stop payment of the money order within the 
meaning of r.100’made under the Post Office Act 
(VI of 1898) and r, 276, Post and Telegraph Guide. 
That being so, the Secretary of State was not liable. 
AMBALANATTATH PARERI BALARAM 9, SECRETARY OF 
Strats Mad. 231 
Practice—Appeal— Alternative plea—Claim -for 

damages bused on re-sale—Fatluse to prove—Alter- 

native plea for damages on basis of market-value, 
if can be taken tn appeal—Contract-- Construction 
mae “ held implied forfeiture in case of 


Where a paity, in a suit for damages for breach 
of contract, claims damages on the basis of a: 1e- 
sale which he fails to prove he cannot sub- 
sequently in appeal set up an alternative claim for 
damages onthe basis of the market price: 

Held, that the use of the word ‘deposit’ ina con- 


tract nay an agreement that tLe rum deposited ° 


may be forfeited in oase of breach by the depositor. 
Mersses TIKAM Granp-t}.aG Cranxp v. Fins KAKHAN 
Lau Din DAYAL Lah. 90 
Duty of Court—Exrpense even if considerable 
must be wneurred for proper administration of 
yustice 
Even if considerable expense is incurred by ths 
State i. the proper administration of justice, yet 
that expense must be incurred and injustice must 
not be perpetrated simply because justice is 
expens.ve U Po Mya v Tur Kine Rang 350 
ITsaues— Defendant alleging that plaintiff 
~ inflated claim so as to bring sut in High Céurt 
= Duty of Court of framing specific issue on 
mala fide of plaintiff, instead of one on jurisdiction, 
When there aie allegations by the defendant, that 
the plaintiff has purposely inflated his , claim in 
order to bring his suit in a higher Vourt, these should 
be a specific issue on the point whether there were 
any mala fides on the partof the plaintiff instead of 
reliminary issues ubout jurisdiction .KHIOMAL 
BWANDAS v. GOPALDAS DAYALDAS , Sind 684 
Issues — Question as to lucus stardi of objector 
must be decided before trial and not after examina- 
tion of witnesses. ` 
An issue on the question of locus stand? of the 
objector to contest the proceedings 1s an issue which 
ought to be tried and determined as a preliminary 
proceeding befure the trial begins andat sucha time 
ag would give the paities full noticg of the "fect that 
that was an issue which had- to be tried. It is quite 
wrong onthe part of the Judge to frame such an 
issue after the examination of allthe witnesses 
Gori Saaw v. Patra Dasst Cal. 920 
—-——Long-established practice should not be 
departed from unless tt 18 c.earty contrary to law. 
A Oourt is naturally reluctant to departfrom a 
long established practice andslfould only do so when 
it is clear that the-.practicc- is contrary to law. 
Ine Daanugony Nayakkm * 
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———~ Pleadings — Modification of defence ~ No 
amendment of pleadings or issues sought— Propriety 
of--Both sides tendering all evidence—Plainit?, 
tf prejudiced, 

Allowing the defence to be modified by the su 
plementary atatemént without seeking for an amend- 
ment of the pleadings and issues, is to bé deprecated 
but no grave injustice can be caused tothe plaintiff 
in the course of the trial, particularly when both sides 
tender all the evidence WhiGh they intend to adduce 
in uspport of their “respective pleas Ropragoupa 
VENKANGOUDA Pati v. BasanaoupaA DANAPPAGOUDA 
Pato, ast Bom 361 
-——--— Reference to O ficial Referese—H@ arriving at 

definite finding of fact—His report confirmed by 

Court—Appeal—Appellate Court, when should 

interfere, i j 

Where & case is referred tothe Official Referee 
who comes to a definite finding of facts which are 
stated in clear and unequivocal terms and, the 
finding is based upon the impression which he 
formed as totke credibility of the witnesses at the 
time when the oral evidence was given and the 
Judge before Whom his report comes for confirmation 
Gentes the finding, the principle of law applicable 
etos matter of this kinds, that a Court of Appeal 

ought not to interfere unless it is sntisfiel that the 
ind anteni which it. is reviewing is cleatly wrong. 

SUBAJRATAN Daaa v DEBIDUTT Su ARAPP Oal. 167 

— Relief ~All facts constituting cause of 
action must be stated in platnt—Sutt should be 
dismiased on failure toestublish such facts —Sutt 
should not be decreed on proof of different set of 
facta whith defendant had no opportuntiu to 
rontrovert hie 
It is incumbent on thi" plaintiff to state precisely 

in the plaint allthe facts that constitute his cause 

of action. If he -fails to establish the facte that 
eonstitute his cause of action, his guit must fail on 
that ground alone, On his failure to esttblish the 

facts which form ‘the basis of his suit, he canm t 

contend that he is entitled to a decree all the same 

on proof of a different. set of facts ‘which the 
defendant had no opportunity to controvert,' and 
which did not Torma subj D of any issue 

j j urb., INDRR SINGH y Bs ana 

in the trial Oo eee pa 

Relief —Compensatton—Swuit for, on express 
agreement—Relief under e. 70, Oontrart Act (IX 
of 1872),not as ed—Dectse, tf can be gipen under 
3. 10, Contract Act: 7 : 

Where in a sait for compensation based on an 
express ggreement to pay-compensation, the plaintiff 
does not ask any relief under s 70, Contract Act, 
the Court cannot grant $ A on Ba pence of 

. act Act. BJ KAS v, KAM LAL 

B a0; Oontr er 
——— Review—-Wrong -interpretation of _ certain 
*ruling by pre tecessors, whether, justifies review. 

Where'the predecessor ‘of the Judge gives a wrong 
interpretation to a certain uling, it cannot be con- 
sidered an error of law apparent on the fare of the 
record, so asto justify a review. RATTAN CHAND y. 
Ram PlARI i Lah, 1% (b) 

: Stay—Appellate Court staying , pro ceedings 

in trial Court—Trial Court adjourning case from 

tıme to time—Appellate Court vacating stayw 

Parties knowing it — They must appear before trial 

Court on following adjourned date Fathure—- Court 

can proceed ex parte. 

Upon an DN of the Appellate Court the proceed- 
ings in the trial Court were stayed. The trial Oourt 

ned the proceedings in comsequence of the 


A 
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stay order-from time fo time, in view of the date 
fixed for hearing in the Appellate Court The Ap- 
pellate Court in due course disposed of the matter 
and vacated the stay order. The parties were aware 
of a ray : 

e at the date following the order ofthe A 
pellate Gourt to which the proceedings in the trial 
Oourt stood adjourned became effective and the parties 
were bound to appear before the trial Court on that 
date and on the failure of any of them to appear, the 
Court would be justified in proceeding ex parte. 
ABDUL Rasip v. MINHAZUL. Hasan Nag 897 
Pre-emptlon—Fraud—Vendee, in order to prevent 

pre-emptor From becoming co-sharer paying higher 

price— Whether amounts to fraud, 

The fact that the parties were anxious to prevent 
the pre-emptors from becoming co-sharers in the 
village and therefore the vendees agreed to pay a 
higher amount than they wonld have done other- 
wise, will by itself not constitute a fraud, The sale 
deed Would not be vitiated by the mere fact that the 
price is about the market-value. It would not justify 
the Court, to reduce the sale consideration. QULZARI 
Lau v, MOHAMMAD SHAFI Kuan * All140 

Market price, when to be considered. 

The question of market price of the property sold 
can only arise when it is not possible to ascertain the 
actual price, GULZABI LAL p, MOHAMMAD Suarr 
Kuan : All. 140 
~bet off —Vendee, tf can set off mortgage money 

due to him against sale consideration. 

ere 18 no illegality if the vendees set off the 
money actually due tohim under mortgages against 
salo consideration payable to the vendor. GuLZARI 
Lar v. MORAMMAD SHAFI KEAN All 140 
~ Transaction found to be exchange — Pre- 
emption, tf can be claimed. 

Where it is found that the two sale transactions 
which appear as independent transactions, is only 
one transaction of exchange, a suit for pre-em ption 
does not lie. LAL p. Kunwar SINGH 


Presidency Towns Insolvency Act(lil Be ioc 
8. 8 (2)— Person aggrieved— Who ia—Such person, 
if can succeed in appeal on mere ground of absence 
of notice by Court before adjudication. 

‘ A leat alate whose title 
yan adjudication order.is a 

it-and is entitled to appeal fron it’ He se eo 

not entitled in any appeal under cl. (2) of B. 8 to 

succeed on the basis merely of absdhce of notice b 

tre Insolvency Court. before it passed the order a 4 

pealed against. He can only urge that the nekani 

etances of the case are such that it ishighly inequit- 
able and unjust thatan order go Vitally affecting his 
interests should have bean passed behind his back 
and without notice to him and jn circumstances 
when he had no meansof knowing of the existence of 
the proceedings in which that order was passed® 
against him, BHAWANIDAS JETHANAND v, JETHSING 

Ee, NAN Tg a NA Sind 214 

b * pe ng 8 

joint Hindu famtly— Managing pine a 
fraudulent transfer of firm's Property to pay debts 
of KE Ki tnsolvency constituted by -such 

ransyer, w. er act ofi 
arene f insolvency on part of all 

ere a partnership business i i 

mempþers of $ joint Hindu a ae 
parter ofsthe firm who 
re pages area makes a fraudulent 

e hrm prope ay cf ft 
cad ene Grae f the debte due to the firm 
e ` e 
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solvency is also an actg@f insolvency on the part 
of other partners as the managing partner is an 
agent @&f other Partners within the meaning of Ex- 
pana in tos. 89. Baawanrpas JETHANAND © JRTHBING 

AMBING Sénd 214 
——— 5. 13 (4) (b)— Deposit by debtor of whole 

amount due to petitioning creditors, before 

adjudication, tf ‘aufficient cause. 

A deposit in Court by the debtor made long before 
the date of adjudication of the whole amount due to 
the petitioning creditors, for withdrawal by the 
creditors conditionally cannot be considered as “suffi- 
cient cause” within the meaning,of s. 13 (4) (b) so as to 
refuse adjudication RHAWANIDAS JETHANAND v. JETH- 
SING RAMSING l N Sind 214 

8. 33 (4) Sas Presidency Towns Insolvency 

Act 1909, s. &8 (5) 543 
——— 8. 49 (3'—Official Assignee proposing to pay 

financing credtior 25 per cent. of net realtzations 

from certain litigation as purchase price and to 
treat it as “costs in admtintstration” —Proposal, 
whether against lew-— Nature of such proposal 

Where the Official Assignee proposes that the in- 
demnifying creditor shall be promised 25 per cent. 
of the net realisations to the estate from a certain 
ditigation as the purchase price for his assistance 
that this price shall be treated as“ coste of admi- 
nistration ©“ ander s 49133, Presidency Towns In- 
solvency Act, and that all the creditors (in- 
cluding the indemnifying creditor) shall share 
rateably in the balance of the realisations; the 
proposal is in effect a scheme whereby the Official 
Assignees, just as he buys the services of an Advo- 
cate and debits the estate, may buy the services of 
& guarantor and debit the estate There is no 
offence against the principle of equality of distribu- 
tion of asseta: allthat is proposed is to treat as a 
legitimate expense to the estate the cost of piocur- 
ing forthe Official Assignee an insurance against 
the consequences of failure. ; 

An Official Assignees or Receiver in bank:uptcy 
can bay the financial guarantee of one of the cre~ 
ditors by promising him a proportion of the net 
realizations as the price of hisssrvicesand to treat 
the expenditure as a legitimate part of the cost of 

etting in the asssts of the estate In re S T. 

AMBI HETTY Mad. 799 (b) 
—— 8. 52 (2) (0), See Transfer of Pioperty 

Act, 1882, a 130 (1) 786 
——8 56—Fraudulent transfer— One creditor 

related *to debtor—Transfer in favour of such 

credttor—Transferor’then unable to pay debis—No 
threat of criminal proceedings or coercive action by 

creditor—Transfer 1s fraudulent under sz. 56 

Where a debtor is wnable to pay his debts as they 
become due, frém his own money and at such time 
makes a tiansfer to one of his creditors who is 
related tohimand there is noevidence thatany 
threat of criminal proceedings was given or a coercive 
action taken or threatened to be taken by the credi- 
tor to whom the transfer is made, the trenefer amounts 
to fraudulpnt preference within the meaning of s 96, 
Presidency Towns Insolvency Act. BHAWANIDAS 
JET ANAND V. JBTABING RamBYNGH Sind 214 
———ss 58 (5), 33 (4)—Agent 

obstructing realisation of tnsolvsnt's property at 

his tnstigation—If can be punished for contempt 
under sections. 

The provisions of 3°33, sub-s (4), Presideney Towns 
Insolvency Act, cannot. be extended so as to enable 
the Court to punish for upftempt any agent of an 
insolvent who at the instigation of the insolved 
obstructs the realization the issclvent’s pros 


of insolvent 


r 
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perty. Nor does s. 58 (5) coverguch a case. OFFICIAL 
ASSIGNEB, MADRAS o. SURYAKANTYAMMAL Mad. 543 
Privy Counoll—Pronouncements of —Whether sh@uld 

be viewed as enactments. x 

The Cougts in India are bound by the decisions 
of the” Privy Council on questions of lawand no 
Court in this country would ever ente1rtain.an argu- 
ment that a view of thelaw expressed by the Privy 
Council should not be strictly followed But the 
pronouncements of their Lordships of the Judicial 

ommittee should not beviewed as enactments of 
the Legislature. Joana Prasan BINGA v. OHANDERJOT 
Kuer x Pat. 783, 
Provident Funds Act (XIX of 1925), s. 2 (f) 

and (g)—Tramways Acs is not Special Act— 

Company administering tramway under license 

under Tramways Ac!, if ‘Ratlway Administration’ 

— License, if creates contractual liability between 

company and Government-—-Providensfund of such 

company, tf ‘katlway Provident Fund'—Income 

Tax Act (XI of 1922, 2 15 41). 

The Tramways Act deals with the construction of 
tramways in general. It isapplicable to the whole 
of British India and was not enacted for the pur- 
poses of the construction ofany particular tramway. 
ie act of this nature cannot be called a “Special 

The Hlectric Supply and Traction Oo., administer- 
ing a tramway under a license granted to the pro- 
motors is notadministering the tramway under con- 
tract withthe Local Government. The license granted 
to the company under the Tramways Act is a 
unilateral act which cannot be regarded aga contract 
between the company and the Local Government. A 
Jicense granted to a company on certain conditions 
does not create contractual relationship. Such a 
relationship can only be created by an agreement 
between two parties and where no such agreement is 
iefarred to in the “order” under the Tramways Act, 
whereby the promotors of the company weie grantea 
a licenses, the company is not ‘Railway Administra- 
tion” within the purview of s. 2 (/!, Provident Fands 
Act (1925) and its provident fund is nota “Railway 
Provident Fund” within the meaning of s. 2 (g) 
thereof, B J. HEERA » Oommizsionge OF INcomE-Tax 

: Lah? 26 
Promissory note—A, H and © forming syndicate to 
operate mining rights called B~ Syndicate registered 

limited liubility company under name M--H- 

financing company but dying —G, appointed. 

administrator to his estate —Statement of account 

prepared showing balance dub by A to estate of H 


—Endorsement on st by A that he would execute. 


pro-note for balance on condition that as agreed, 
payment would not be demandad until-B's deal is 
gone through—Copy of report of G's office with, 
letter 10 A to execute note sent to A— Report 
approved by G stateng that Ahad agreed to execute 
pro-nole on condition that money was 
demanded. till he receives next distribuiton from 
company M- Pro note executed — Suit on —No 
distribution received till filing of suit—Oral eyi- 
dence of A and G adduced deajing with circum- 


stances, when pro-note executed— Subsequent letier.. 


und copy of G'a office report held embodied tone, 
dittons for execution of pro-note—Suit held not, 
maintainable distribution. from company M not. 
being received—Collateral agreement held did not 
come unger s. 92, Evidence Ave und even tf rt did it 
fell ander proviso three. 
The appellant A, H anione’C, formed aayndicats 
to operate certain mining rights, called B. Shortly 
afterwards the syndic 


GENERAL INDEX 


t to be. 


te, -registered a. limited . 


Ixxvii 
Promssory note—contd. 


liability company under the mad of M. The neces- 
gary finance was advanced by H-on the one 
that he and the appellant were each to bear 
the expenses and.that they and O were each to 
receive one-third of the profits On H's death the 
respondent, the Administrator-General of Burma, 
_was appointed administrator of the estate Inthe 
course of administering the estate, the respondent 
got into touch with the appellant and in his endea- 
yours to settle up the complicated affairs of H 
discussed by conversation and correspondence the 
transactions in connection with M Ltd., which was 
one of the numerous matters to be liquidated That 
company had, shortly after H's death, reagised a profit 
and had distributed the proceeds by way of dividend 
The state of the accounts in respect of M Ltd, was 
examined and as a result of an interview a state- 
ment*was' prepared which showed a balance due by 
the appellant to the respondent. as administrator of 
the estate amounting to Rs 13,602-6-9. The account 
was signed by an official in the, respondent's difice 
culled N Atshe foot of the account, there was a 
note signed bythe appellant in the following terms: 
“This account®is correct and I am willing to execute a 
pro-note for Rs. 13,608-6-9 on condition that payment is 
¿Rot demanded until as originally arranged, B's 
deal goes through when the amount is to be paid 
by me without interest. This account excludes 
the item of Rs 1,500 due to me as į share in the marble 
quarries, and Re. 2,000 paid by me as H's share of 
Government rent for same also Rs. 150 due to the estate 
by me for cows. These matters to berettle later on 
as Boon as proofs are adduced in support of my claim " 
Other documents in evidence consisted vt a letter 
dated September 20, 1930, rent by the respondent 
tothe appellant, and two documents which it en- 
closed. Theletter requested the appellant to execute 
two promissory notes,one for Rs 13, 08-¢-9, and one 
for ks. 150. The appellent was also requested to 
have the former promissory note signed by his fim. 
The two documents encl.sed were described us 
being (1) an office report of the respondent's of the 
balance due from A C, and M , Ltd. and (2) the state- 
ment of account showing the balance due from 
Messrs. Rowland Ady & Oo, O and M, Ltd. The 
document No.1 was 4 copy of part of the actual 
office raport which had been prepared and initialled 
by N. It recited that the appelant was claiming 
that there should be certain adjustments in his 
favour and stated that when he produced papera in 
support of his chim and the office was satisfied with 
the glaim, the necessary credit would be given 
But thegeport next contained & passage in the 
following terms: “In the meanwhilehe has agreed 
to execute a P. N forthe sumof Ra, £3,60¢-0-9 found 
due from him on condition that the money is not 
demanded till he receives the next distribution 
from M Ltd, and that no interest is demanded. 
He will execute, the pro-note.to-morrow if A. G. 
approves of the accognt, He has already seen it and 
has signe@ at foot of the account’’ Against this 
passage on the original office report there wasa note 
in red pencil, “Appd.—let him sign onabove terms”. 
This note was made by the respondent and® was 
initialled by him under the date September 18. The 
remainder of the office report consisted*of details of 
the account and there wus a further note in red pençil 
made by the respondent, “Appd. I remember 
transaction Mr. A’s statemeut to bey accepted.” 
Initialled “J. H.” September 18. What «vas * des- 
oribed as the office report inthe letter of Saptember 
20, 19430, to the appellant was a copy of the actual 
report, excluding the red pencil gotesnfade by the 
a E) 
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respondent. On receipt of these doucments, tke 
appellant executed the original promissory note 
jn his own name and in his firm's name. A suit was 
brought on the renewal of this pro-note. The next 
distribution of the M, Ltd., had not taken place 
before the institution of the suit: 

Held, that the documents enclosed in the letter of 
September 20,1930, were intended to embody the 
conditions under which the appellant was to execute 
the promissory note and these conditions were sub- 
stituted for the conditions contained in the endorse- 
ment which the appellant added to the statement of 
account and pigner on September 17, 1930. The ap- 

llant, by exe@uting the promissory note on the 
basia of the letter and enclosures of September 20, 
1930, accepted these conditions so proposed by the 
respondent. Accordingly the complete transaction 
between the parties was embodied in these documents, 
namely, the promissory note on® the one hand con- 
tainingthe promiee to pay andon the other hand 
the conditions embodied in the letter of September 20, 
1930, and its enclosures Tha result was that the 
respondent was not entitled to demand payment of 
the’ promissory note until the next Yistribution 


from M Ltd, As this had not yet taken 
place, the action based on the promissory note was 
premature. 


Held, further, that the accompanying or collateral 
agreement which wasthe condition of the execution 
of the promissory note was a written agresmant and 
therefore outside s. 92, Evidence Act. Buteven ifthe 
collateral agreement was an oral agreement go as to 


come withins Y2, it wouldfallwithin the third 
proviso of the section RowLAND Apy v ADMINIS- 
TRATOR-GBNERAL OF BURMA PG 449 


Loan udvanced —Iland-note in-admisstble— 

Claim on original loan— Duty of planif ın 

making proper claim in plaint—Plaint stating thait 

suit is for recovery of loan advancet—No alter 
natwe claim on hand-note und original advance - 

Mistake, if fatal 

A person is entitled to recover his claim onthe 
original loan when the suit on the hand-note fails 
either because the payee 1s not mentioned or because 
the hand-note 1s not admissible in evidence provided 
that a proper case has been made out in the plaint or 
the plaint has been amendedto state the facts neces- 
sary 10 support of the claim. 

The plaintiff setout in his plaint that the debtor 
had borrowed money fiom him o ı hand-note ind that 
he instituted the suit to recover that money He dil 
not alternatively makeaclaim that he was entitled 
to recover the money as wellon the origina] loan 
as on the basis of the hand-note : 

Held, that he did not make the alternative 
claim wag not fatal to the suit, as all the necessary 
facts to a claim on the loan were alleged and 
proved. KesHo Das v HARI Kisaun Das Put, 354 
—Loan and promissory note— Promissory note 

inadmissible for not being properly stumped-~Suit 

on original consideration, matntarnadility—Loan, 
whether should be anterior or stmullaneous with 

promgssory note—Kytdence Act (I of 1872),8 91. 

In a case ofa loan and a promissory note, the 
latter being ipadmissible in evidence being not 
properly stamped, a suit of the original considera- 
tion®can be maintained. Whether the loan was 
anterigr or simultaneous with the promissory note, 
ie immeterigl? If there 1 a loan, it does not matter 
whether the promissory note is taken at the time or 
at sume later tims It isthe lean which constitutes 
the cuuse of,action and gives rise to itand it ig 
separato- from the fote itself, and the -faot ofa loan 


¢ 
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can never bea term of ghe contract contained in the 
promissory note, and, therefore, itis open toa person 
to prom that tMere was a loan independently of 
8. 91, Evidence Act. NOMABHAI NARANBHAT, PATEL v. 
KALYANBHAY Kasatpiar PATEL Bom. 540 
Provincial insolvency Act (V of 1920), 3. 4— 
Little care ts necessary tn deciding matters affecting 
alleged title in third parties—Title of stranger 
challenged on motion—Difficulty or dispute regar- 
ding title— Proper course is to refer parties to 
suit— Motion by creditor to attach half p oduce of 
fields from lessee as belonging to insolrent— Lease 
on rental basis alleged by [essee prore:l sham— 

Court cannot order to bring all produce tn ingolvent's 

estate. 

Some little care is necessary in disposing of all 
matters in insolvency which have the effect of decid- 
ing the title alleged to reside in third parties so as 
to defeat such titte and bring the property within the 
estate of the insolvent. Only in very simple cases 
should title suits be in effect disposed of on motion 
and that normally where there is any real difficulty 
or dispute, where either an Official Receiver ora 
creditor is challenging the apparent title of a stranger 
so as to bring property within the estate of the in- 
solvent, the proper course will be to refer the parties 
to a suit 

Where one creditor on behalf of all moves the In- 
solvency Court to bring into the estate of the ingol- 
vent half the produce of the Helds belonging to the 
insolvent on the ground that according to the lense 
given to lesses he was entitled to half the produce, 
but the lessee alleges that the lease was on rental 
basis and produces a lease which 18 proved to be 
sham, the Insolvency Court cannot pass an order 
the effect of which is to bring all the produce into the 
estate of the insolvent. RAMA v D BKAL Nag 526 
———s8, 4, 68, 75 (1), proviso 2 — Hecerwer 

iaking possession of property as insolvent— 

Objection by person under 8.68 clatning property 

aa his own—Insolvency Court framing istue, 

deciding in favour of clatmant and releasing 
property—Appeal, whether lies from order of 

release under 3. 75 (1), Proviso 3. 

Where the Official Receiver takes possession of 
the property as one belonging to insolvent and a 
certain person takes objection under s 68, Provin- 
cial Insolvency Act, on the ground that the proper- 
ty belongsto him and not to ingolvent and the 
Insolvency Court frames issues, records evidence and 
then disposes of the objection in favour of the person 
objecting and releases*the property, an appeal Hes 
against the order releasing the property under second 
Proviso to sub=s, 1 of s. 75, Provincial Insolvency 
Act, as the InsolvencyeOourt must be deemed to have 
investigated thé claim of the objector under s. 4 
ofthe Act, he not having merely hsard an appeal 
from the aption of the Official Receiver. GANDA Raw 
v. Sarva NAND Gangsa Das Lah. 853 

8. 28—Asset-— Hindu father, manager y 
trading family—~Insolvency of—Hisæpower to sell 
son's share whether his asset. 

The word “ assete’ is sufficiently wide toembrace 
the father’s right to bind his son’s share for propor 
reasons. The power, therefore, of a Hindu father, 
manager of a trading family, to sell his sons’ share 
is an asset of the insolvent father ALAGAPPA 
OaktT1ak vy KANNAPPA OuETTIAR Mad. 158 

8. 28—Money-decree against all members of 
joint Hindu famtly—Ezecution of decree—Decree- 
older purchasing Jamil} property— Meanwhile 

some members adjudged, tnsolvents—Receiver, if 
can sell their interest tn prdperty. o : 


Vol. 175] 
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Against all the members of a joint Hindu family 
there was a money decree, 1Pexecution of which, the 
decrec-holder purchased the joint py prgperty. 
Bome of the membeis cf the family, in the mean- 
while were adjudged insolvents and Receiver 
sought te sell their interest in the property pur- 
chased by the decree-holder: 

Held, that the Receiver had the right to sell the 
interest, if any, of the insolvente in the family pro- 
pert and not the whole ofthe property purchased 

y the decree-holder. JURI BAnU v, a ee 
Prasad Pat, 696 
8, 31— “Arrest cr detention” -- Whether 

include arrest, ow detention under sentence of 

imprisonment of Criminal Court. 

The term “arrest or detention” used in s. 31, Pro- 
vincial Insolvency Act, does not include arrest in 
execution ofa Oriminal Court process or detention 
under 8 sentence of imprisonment passed by a 
Criminal Oourt, Arrest or detention must mean 
arrest or detention in pursuance of an order of a 
Civil Court paesed ın exccution of a decree uf such 
Court. S:yvama CHARAN p. ANGUHI DEVI All. 235 
8.34—Arrears of rent due after adpudica- 

tion~ If ‘provable debt" under sectron—Recesrrer, if 

can clam such amount Jor distribution. 

Olaim to the arrears of rent of the property of the 
insolvent accrauing after his adjudication ‘does not 
fall within the meaning ofa debt piovable under s, 34, 
Provincial Insolvency Act and the Oficial Receiver 








cannot claim ıt fer distribution emong creditors, ` 


Sunpak Das v. OFFIOIAA Nh EGRIVER Leh; 39 
8. 50— Annulment —Court, if can reduce 
debt of creditor. 

Section 60, Provincial Insolvency Act, is one of 
thoss sections which govern the procedure of the 
administiation of the debto.’s assets in an insolvency, 
therefore when the insolvency has come to an end by 
annulment, the procedare provided by the Act in an 
insolvency can no longer apply, and the Court cannot, 
under s. 60, expunge or reduce the debt of a creditor. 
KAHMKARANDAS JOK n1RAM Y. OHOUTHMAL BHAGIRATH 

P&. 306 

8. 53—Bona fide transferee of insolvent who 
offends a 53, whether can claim protection. 

. Quaere.— Whether a second transie:es who boga fide 

takes a transfer fer value from one whose tranaier 

offends 8, &3, Provincial Insolvency Act, can invoke 








the protection of the equitable iule in favour of trans- | 


ferees for value without notice? OFFICIAL KEORIVER, 
TRIO.INOPOLY 9. Mu. AMMAD MEERA Sante _ Mad, 749 
8, 53—~Lemand of gebis by creditor — Bale 

of house to wife ın teu of deferred dower— 

Application sn wnaolvency within one year from 

sale—Sale held fraudulent, 

A person who was in debts*sold his house to his 
wife in leu of her deferred dower. bome days 
before sale he had received a notice from his ore- 
ditors for payment. of their debts Withim one year 
from such sale the person applied for being adjudg- 
di insolvent. ‘here was a great probability thatthe 
husband had® retained an sdvantage to himself by 
guch sale: e 

Heid, that under the circanftances the transfer 
was tainted with fraud and must be set aside. 
BARB Keis.aNv Fatima ; Lah. 76 
s 53—lnsoivent challenging genuineness of 
. transaction—Transjeree must prove good Jauh and 

also valuable consiaeratton—roauciton of account- 

books® unatiended by disinterested statement, if 

enough. T e., : f 

When the genuineness of a transaction is chal- 
jenged eyen by the ineolrent, the duty is cast upon 
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the transferee then to defend) his transfer on both 
grounds that are mentioned in a, 53, Provincial 
insolvency Act, and the burden, therefore, shifts on 
to him to establish not only good faith but valuable 
consideration. This he can only establish if he leads 
unimpeachable evidence to prove that prior to the 
tiansaction impugned, any debts were due to him 
from the insolvent and that he was not merely 
sheltering the property for the insolvent's benefit as 
against his bona fide creditors. Mere production of 
books of account, unattended by any disinterested 
státement to the effect that the accounts were 
genuine or that the sums covered by the accounts were 
actually advanced to the insolvent, would not 
be enough to discharge the onus, WAN RAM v, 
FATEN OnAND Lah, 538 
88. 53, 54— Fraudulent preference— Last 

part of property sold by insolvent to B—Oondition 

that °` B should pay ansolvent’s aebt due to A— 

Transaction found t be due to pressure of A— 

Purpose of insolvent to get some advanigge to 

himself not fulfilled— Transaction held could not 

be tmpéashed, 

Where an insolvent does an act not mainly with a 
view to prefer a creditor but with a view to securing 
some real or fancied advantage to himself, the tran- 
Baction will nut be set aside on the giound ot traudu- 
lent prefe:eoce though ım factit may amvunt to a pre- 
ference. 

The insolent bya document of even date purport- 
ed to sell to-B the las. part of his property, making 
it partof-the consideration for the sale that the 
trunsieree should pay one of the debts dueiivm the 
ingolventto A. The mortguge-deed of the property 
was executed by B in favour of A and not by the 
insolvent directly. lt was fcund that the-transaction 
was not the result of a aesixre or iutention on the 
part of the insolvent to prefer A but the result of 
piessure from the creditor and also of a desire on the 

of the insolvent to secure a certain benehtto 





Held, that the two documents must be looked upon 
as part of one and the same transaction and that so 
far as the mortgage which the insolvent gut executed 
by B in favour of A was concerned, it wus the result 
ot prespure und that the insolvent’s purpose in going 
thiough this set of transactions was to secuie, i 
possible, some advantage to himself, lt did not 
Matter thatthe insolvent actually failed to secure 
some advantage to himsel. The transaction there- 
fore could no be impeached, QFFICIAL hBOBIVER, 
TRIOHINOFOLY p. MUHAMMAD MEERA SAHIB Mad.749 
-t §, 68, SEE Provincial Insolvency Act, 1920, 

Ba 44 E 853 
8 75—Order of Court affecting creditor 

along wuh others— Appeal against such order, 

if ltes— Whether tf ts necessary thar he alone 
should be affected by order. 

One creditor is entitled to appeal against an 
order which affects him along with other creditors 
and unaer.s. 73, Provincii Insolvency Act, it 16 
notn that such a creditur alone should be 
affected by the order appealed against and nuk 
jointly with other creditors, GANDA- KAM ve NIVA 
NAND GANEB 1 Das Lah. 853 
8.75 1). Sse Provincial Lesolvency Act, 

1920, 8. 4 es 
Provincial Small Cause Courts Act (IX of 

1887), 88.15, 16—dSmail Cause U can et ecord 

evidence sn fwiland can deltver full and conbiderea 

gudgment as in regular, suit, | 

There 18 no provision of law which prevents 
tho. Judge-of a.Small ause Ugart from recording 

; 5 ` 
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the evidence given®at any trial before him at 
full length, or from delivering a full and considered 
judgment such as is ordinarily passed ina regular 
suis U, K. SrL v: A. R. A. ARAMUGUM Ouxpttyar 
Rang.726 


m8, 16 — Regular Court trying suit of 
small cause nature by error — Proceedings are not 
nullity. 2 
The effect of the provisions of s, 16, Provincial 
Small Cause Courts Act, is not to deprive the 
Regular Oourt altogether of jurisdiction in suits 
cognizable by a Oours of Small “Oauses, but 
merely to prevent the exercise of that jurisdiction 
by the Regflar Court so long asthere is a Uut 
of Small Ususes having jurisdiction within the 
same local. limits, 
Qonsequently if a Court by error tries a suit 
which is of a emall cause nature and is cognfzable 
by a Small Cause Court eexercising jurisdiction 
within the same lucal limits, then the proceedings of 
such Court are not entirely without jurisdiction and 
therefore arenota nullity. The chanaster of ths 
suit 18 not altered by the mode in which it is 
tried, U.K, Sean v. A. R. A, ARAMUGAM O ETTYAR 
Rang. 726 
— SON Il, Art 4 (as amended by Bombay 
Act Vi of 1930)— Determination of jurisdiction 
~ Plun as well as written statement can be con- 
sidered. 
Where in a case under Art. 4, Sch II, Provinoial 
Small Uause Courts Act, an issue presupposes the 
assertion of a cham by one party und the denial of 
it by the opposite paity; the substantial issue being 
one of title, the determining factor a3 to the juris- 
diction of tue Court to entertain the suit 18 not the 
one-sided version inthe plaint; but the assertion of 
a claim ın the plait and the denial of 16 in detence, 
KrwaLMaL GuBINDRAM v. SOBHOMAL MULO AND 
_ stnd 732 
amamantu Art. 19 —Suit for refund of taz on 
allegation that tt was tiiegal—Dectaratton that 
tax was ultra vires—Sutt held triable by Small 
Oause Court. e | 
It 16 appears from the nature of the suit as evi- 
.denced by-.tbe prayer that the main relief asked fur 
is ope for c declaration, then Art. 19, Soh. II to 
the Provincial Small Oauss Oourts Act, would coms 
into operation and preclude the- suit from being 
tried by the Small Oause Court. Wherethe plaintitt 
‘asserte im the.-plaint that the recow:y of the license 
fees by the Municipalty from him was illegal that 
raises an issue upon the decision of- which Would 


- depend his right for refund of the money recoveied 


from him The declaration that the. tax was ultru 
. vires whuch-ie asked for is only a subsidiary matter 
and not the main relief. In fact even if tne reliet 
of declaration is struck out from the plaint, the 
, plaintiff will not lose his right to get o decresiuy 
‘refund of the amount which was fllegally recovere | 
from him, ıt his plea succeeds, That i the test 
-whioh ought to be applied ın such a case and tho 
Small Uause Uourt has jurisdiction to try such a 
sult.@ RAMDULAKB v. MONIOIRAL OOMMITTRE, AKOLA 
. Nag. 691 
Public Gambilng Act (| 011867), 8. 6—Warrant 
mot specifying boundaries of house to be searched 
but house described by name of owner—Warrant 
heid not ginvalid—Magutrate, tf bound to make 
inquiries. - 
The mere fact that the warrant under., Publie 
-Gambling Act, does not -specify the boundaries of 
the house" to be searched, doss not make the 
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warrant invalid, if the house is described by the 
name of the occupie? or the owner. j 
The Publig Gambling Act does not require’ an 
ingusry. All it requires is that the Magistrate 
should have credible information. He makes’ an 
inguiry if he thinks it to be necessarye but, he is 
not bound todo so. Rap.gy LAL v. EMPEROR 3 
. All. 233 
—— 8. 8, Sge Public Gambling Act, 1667, s. 18 
233 
é 88. 13, 8—Distinciton between ss. 13 and 8 
—Money cannot be confiscated under 8. 13 but can 
be confiscated under 8 3. e ; - 
Section 13 of the Act jusbifies only confiscation 
of instiuments of gaming, money is not an nastru- 
ment of gaming and therefore its confiscation 
under s. 13 of the Act 18 not justified. Heotion8 
ot the Act says clearly that all money found in 
a gaming huuse muy be confiscated and there 38 
no question “whether money 18 an instrument. of 
gaming or not. PRADA BEK Lan v Emperor All. 233 
Punjab Atlenation of Land Act \Xill of 1900), 
S. 21-A  Ssp Ofvil Procedure (ode, 1902, 8 151 
: 319 
Punjab Courts Act (VI of 1913), s. 41 (1) and 
(3)—dfeaning of —Lnte:pretation of clause in 
statement of custom—LVectsion involving question 
of valrutty of custom—Cerirtficute 18, therefore, 
necessury. a 
The natural meaning of s 41 (1) and (3), Punjab 
Courts Act, 18 that (a) even though the decision on 
cuan by the lower Appellate ouri 18 wrong ;.(6) 
even though the lower Appellate Court las failed to 
de.simime & material point vb custom; (ce) even 
though the lower Appellate Uourt’s procedure 18 
maned by grave irregularities, otillthe High Oourt 
sh ili not interfere uniess the ceiliicate is issuea, 
Otuer.—The inte:pretution of a clause in the 





„Village statement of custom would involve a decision 


regaiding the validity or existence ot a custom and 
betore an appeal is preferred to the High Gouit 
a -ceitificate. would, the:etore, be .necessary under 
a. 41 (3) of Punjab Uourts Act. Munsar Ram v, 
Mrar Das ; Lah, 689 
————$, 41 (3)—~—Custom not pleaded discussed by 

Gourt— Certificate granted under 3. 41 19), tf confers 

jurtodictton on Haigh Court. 

The fact that the District Judge discussed a custom 
whicu was not pleaded bsfoie uim and gave a corti- 
hcate uuder 8. 41 (3), Puajub Courts act, thar a 
question of Gustom aruse, caunyt oonier jurisdiction 
on the High Oourt ta,dcide that question, Kis AN 
BING. v SANTI Lah. 87 F B 
—8. 41 (3)—Surl tavoiving question of custom 

-~Parttes relying on ju.ttal precedents us tnstances 

—Court holding utstunces ctied by platnugf suffictene 

to rebut presumpiion arising from liWd)-l-am-— 

Second uppeal held not matniainabie without 

ceritfmate under 3.41 (8). | 

In the case, the parties had relied upon seyaral 
judicial precedents as instances in support of *the 
custom alleged by them irespectivefy aud the only 
questione betore the Uourt was whether the instancés 
cited by the pldintift weie suffcient to rebut the 
presumption arising from the entry 1n the rzwaj-t-am, 
None ot these judicial instances was binding ou 
the lower Gourt asthe tual pronouncement of the 
High Oourt, but they were mere instances iu the 
case. The Qouri atter considering these instances, 
found that those cited by the plaintiff Were sufi- 
cient to rebut the prepuyiption arising from the 
I4WA}pt-am : . - i i 

Heid, that the secomd appeal really raised! a 


— = 
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question relating to the existence of a custom, which . 


“could not be gone in, in secdhd appeal without a 
certificate under s. 41, ol. (3), Punjab Courts, Act. 
BURAT BING v Santi Lah 890 
Punjab Debtors’ Protection Act (ll of 1936), 

8 4--Lease of agricultural land for 20 years by 

Recerver in Insolvency—-S. 4, 4f applies. 
A Receiver in Insolvency has power to lease agri- 
cultural land for a period of 20 years. Section 4, 
_ Punjab Debtors’ Protection Act, does not apply to the 
. case, PARTAPA v, Bisuna Lah. 7 
88 4,5—8 5, if retrospective—Bremption 
in, tf mere matter „of procedure—Applicabiltiy— 
Sanction of temporary alienation of judgment- 
debtor's land in 1935 in execution .proveedings— 
Appeal not heard tili Juns 1936 — Debtors’ Pro- 
tection Act, coming in force in meantime—Act, tf 
Ja order made inexecution before passing of 

a 


The exemption contained in s. 5, Punjab Debtors’ 
Protection Act, inso far as it creates anew right 
in favour of the judgment-debtor so as to protect a 
part of his land from his decre&-holder or attaches 
8 dissbility toa decres-holder in so far as to debar 
him from proceeding against a part of his judgment- 
debtor's land, deals with something more than a 
mere procedure. It brings into . existence a righte 
which the judgment-debtor can claim henceforth, and 
as sach, the new provision oflaw creating that right 
cannot have g retrospective effect onless an express 

_ provision had been made therefor. 

É the law is ultered during the pendency of 
“an action, the rights of the parties are decided ac- 
cording to the law as it existed when the action was 
begun, unless the new statute shows a clear inten- 
tion to vary such rights An ap may, for certain 
sea, be a continuation of the original proceed- 
ing; bat it cannot be reasonably urged that an 
Appellate Court will be justified “in setting aside 
the judgment of a trial Oourt which, when delivered, 
was not open to any objection on the ground on 

which the Appellate Oourt seeks to set it aside. 

In execution of a decree held by a Hindu “ joint 
family, a temporary alienation of the judgment- 


debtors’ Jands .was -sanctioned by the executing ` 


` Court in favour of the decree-holdera on Decem- 
ber 20, 1935. Against this order the judgment-debturs 
‘preferred an appeal to the District Judge, which, 

owever, could not be heard until June 29, 1946, 
In the meantime the Punjab Debtors’ -Protection Act, 
1938, came into forse.. The District J edge relying 
“upon the provisions of ss. 4 apd 5 of the’ new Act, 
get aside -the order of the executing Oourt, and re- 
manded the case for disposal in accordance with 
those provisions; 

Held, thatss 4 and 5 of the Panjab Debtors’ 
Protection Act, didnot provide mere matters of 

rocedure and, therefore, had no retrospective effect. 

ven ifthe exemption under s. 5 claimedein theae 
proceedings were amere matter of procedure, the 
order made by the executing Court at a time when 
no such exemption existed could not be held to be 
wrong on the subsequent enactment of that exemp- 
tion. Sipsu RAM v. Nur MOHAMMAD Lak. 637 
S 9—Money decrees before Act — Death of 
judgment-debtor—Attachment of -ancestral land in 
hands of sons—Lrabtlity of land, tf to be deter- 
- mined according to Act. 

A petitioner obtained a money decree against 
M who died sometime after The petitioner attach- 
ed ancestral land in the hangs af thesons of the 
deceased. During the Balen of the case, the Pun- 
jab Debtors’ Act came igtasforce : 
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Held, thatas the land was Mot under attachment 
when the Act came into force, its liability for the 
unsecured debts of M must be determined according 


“to the Debtors’ Protection Act and that the petitioner 


must be given anopportunity to show that he can 
satiafy the conditions laid down in the proviso to e. 9. 
Basu RAM y. MORAMMAD ALI Lah. 46 
Punjab Limitation (Custom) Act (| of 1920), 
8ch, |—Arts. 1 and 2—-Word ‘deed’, tf equtvalent to 
‘dooument’—‘Alienation’, tf includes testamentary 
disposition — Hegistration amounts to certavn 
amount of publicity and so is‘starting point of 
` limitation, 
The word ‘deed’ is not used in age 1 end 2. 
Punjab Limitation (Custom) Act, in the technical 
sense but is merely used as equivalent to ‘document, 


_ The term ‘alienation’ as used inthe Act includes a 


_ testamentary disposition of property, and the word- 
ing of Art 1 and Art. ĝ seems to dao that such a 
disposition also might be made by a ‘registered 
deed’, Registration is taken to be the startingspoint 
for ‘limitation under Arts, 1 and 2 merely because 
it involves a oertain amount of publicity and for no 
other reason, e MOHAMMAD H o. Iran NISHAN 
BH Lah. 577 
—_—_—— Art. 2 — Will by widow of last male- 

holder in favour of daughter —Sutt for possession 
by collaterals of last male holder on ground that 

‘will according to custom was invalid—Sutt ts 
governed.by Art. 2. ; 

The Widow of a last male holder died after execut- 

ing A will in favour of her daughter and some other 

son. The collaterals of the last male holder 

rought a suit for possession of their share in the 

property on the ground that the will was invalid ac- 
cording to the custom: | gee se 

. Held, that Art. 2, aa POG ew a 

xd the case. Mo#aamMAD v. Iran Nise 
Liane Lah. 577 
Punjab Municipal Act (Ill of 1911), 8. 81—Leaas 
of etter by auction—Plaintiff highest bidder 
—Three months’ rent in advance and execution of 
rent deed within 48 hours—FPaitlure to execute deed 
entitling Committee to forfeits deposit — Plaintiff 
paying deposit but refusing to execute rent deed, 
on ground of misdescription of property —Oommittes 
returning deposit—Subsequent attachment under 
8 Bl, for recovery of deposit — Attachment, held 
illegal—Plaintiff held entitled to injunction but 
not damages. 

- The plaintiff was the highest bidder for the lease 

- forone year of two platforms auationed by the Muni- 
cip&l Committees. One condition of the auction, inter 

“alid, Was that the highest bidder shall pay three 
months’ rent immediately in advance and shall 
execute a regular rent deed within 48 hours, and on 
hie failure to execute the document the Oommittee 
shall be entitled to forfeit the deposit of three 

emonths' rent aud re-sell the le! he plaintiff in 
pursuance of the gale of ome year's lease in his 
favour made adeposit of rent of thres months, but 
he refused to execute the rent deed and refused to 
take possession of the two platforms onthe ground 
that they did not conform to the description given by 
the Committee. The Oommittee thereupon returned 
the deposit. Subsequently the Municipal Oom- 
mittee decided to cancelits previous resolution 
returning the deposit and to recover from the plein- 
tiff the amount of the deposit supposedgyo have been 
wrongly paid tohim and the recovery was sought to 
be made by attachment of the goods of the plaintiff 
ander 8.81, Punjab Municipal Act, It was not shown 
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that the plaintiff sdifered any special damage, by 
such attachment : 

Held, that it was not a suit for the recovery of 
rent because no relationship of landlord and tenant 
was created between the Municipal Committee and 
the appellant in the absence of execution of a lease 
within 48 hours TheCommittee was not even en- 
titled to recover for use and occupation because the 
plaintiff had not taken actual possession of the two 
platforms. .The only remedy of the Municipal 
Committee was to confiscate the deposit but the 
Municipal Gommittee by its resolution voluntarily 
returned that amount ‘There was no law under 
which the ount voluntarily paid or ietuzned to 
another person could be recovered either by suit or 
by other coercive method. The action taken by 
the Committees therefore under s. 81, kunjab Munuor 
pal Act, torecover the sum of ks. 25-80 by attach- 
ment of the property waseillegal and the plaintiff 
was entitled to an injunction. 

Held, further that the plaintiff suffered no special 
damages by the illegal attachment, and decree for 
damages tor the illegal attachment of his property 
could not be granted. HARNAM SINGH v. MUNIOIPAL 
CoMMITTER, J HBLUM Lah. 664 
Punjab Pre-emption Act (I of 1913), 8. 3 (3)—, 

Notrjfication declaring certain area to be town 

under Act—If means custom of pre-emption obtains 

sn such town. 

A notification issued by the Gove:nmept that a 
certain area would be considered to bea town for the 
purposes of the Pre-emption Act, does not mean that 
the custom of pre-emption obtains in such town. 
The person relying on such castom must establish 
such fact. Kishen Cumann v. NANDA Mat Lah. 492 
Punjab Rellef of Indebtedness Act (VII of 

1934), 88.9, 21—Applicatton by juagment-debtor 

under s. “Swt by decree holder that clusms of 

alleged creditors are jictsitous and for ingunction 
restraining them from proving and recovering thet 

‘claims before Board —Jurisaiction of Civit Court, 

tf barred, toentertain such sutt. 

The Board 18 not a Board of adjudication but 
a mere Board of cOncilistion and has no jurisdiction 


to decide the disputes arising between the creditors . 


inter se. It has no-power to reject a claim as un- 
founded or fictitious nor to dismiss a claim as un- 
proved. When a claim 1s submitted, all that the 
Boaid can do 18 to use under s, 15 its best endeavours 
to induce the parties to arrive at amicable settle- 
ment or to grant the debtor s Srivfioste under 
B. 20 (1) in case any creditor does not accept g fair 
offer made by a aebtor. Even that certitigate does 
not debar the creditor from suing his debtor on his 
loan but only disentitleshim to costs and interest 
after the date of the ceztification. The jurisdiction 
of adjudicating upon the validity or otherwise of a 
claim is not vested in the Board, and the jorisdiction 
of the ordinary Courts to determmne such mattefs 
cannot be even impliedly barred. 

In execution against him the judgmenf-debtor ap- 
plied under s, 9, Punjab Relief of Indebtedness Act 
tor efiecting a settlement with his creditors. The 
plawhtiff, who had taken out the execution, sued in 
the ordinary Oivil Gourt for a declaration thatthe 
promissory notes produced by the alleged creditors 
əf the judgment-debtor betore the board were 
‘ficitious. The plaintif also seeked an injunction to 
reafrain tfe alleged creditors from proving their 
alleged Glaims betore the Board and recovering them 
from the debtor: 


Held, that these reliefs did not attack the proce- | 


dure oi the Board or the legality of the agreement 
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arrived at under s. 17 #2 were, therefore, not covered 

by the express peo 100, agen af B. a Flam 
DHU RAM Vv. MOHAMMAD BAK -8 

Hans CHAND Ma neie 

———-8, 22—If affects Code of Criminal Procedure 

—Order of Board fining party for tontempt of 

Court committed bejore tt-—~Order, 1f can be revesed, 

Section 22 of the Punjab Kelier of Indebtedness 
Act, refers only to orders passed in puisuance of 
the Act and does not alter the Uode of Uriminal 
Procedure. If, therefore, a Concilation Board con- 
stituted under the Act takes proceedings against a 
party under s 480, O1iminak Procedure Uode, for 
contempt of Court and fines “such party under s, 228, 
Penal Uode, its order 1s open to revision. Section 456 
of that Code allows an appeal fiom an order under 
B. 480 to the Court to which such decrees or orders 
are ordinarily appealable. As ordinarily there is no 
appeal, this agction, therefore, has no application. 
but s. 439 of the Uode enables the High Uourt to 
exercise any of the powers conferred on a Court of 
Appeal and hencathe order can be revised. BUD. U v. 
EMPEROR Lah, 797 
Punjab Tenanoy Act (XV! of 1887), 8. 50-A— 

Sectson to be read with as, 45 (6) and 50—Second 

sutt in Caml Court, when barred—Dismissal of 

sunt in Hevenue Court under s. 50—Second sut in 

Orri Court -larming title by adverse possesston, tf 

barred. 

Section 50-A, Punjab Tendncy Act, must be 16ad 
along with ss 45(6, and 50, which are expressly men- 
tioned in it, and theonly reasonable interpretation 
whioh can be put onit 18 that asecond trial be- 
tween the parties is barred ın the Uivil Oourts on 
the grounds on which they had fought it in the 
Revenue Court under 8. 4d (6) or 8 au. The mere 
fact that a suit by tenants has been previously 
brought 1 a Revenue Uourt under s 50 to contest 
their liability to ejectment on the ground that they 
Were occupancy tenants, does not bar the jlurisdic- 
tion of Uivil Courts to entertain the suit based on 
adverse possession. MARU v. ABDUL Haat 

WE. -~ Lah 808 


~ 8, 77, cl, 3 and Gl. ()—Criwel Court, tf can 
entertain surt for declaraiton thut platnity 1s not 
lable to pay baq buha \viblage cess). 

Vivil Court has no jurisdiction under s. 77, el 3, 
lunjab Tenancy Act, to entertain a suit fo: declara- 
tion that the piaintift 15 not Liable to pay fag buha, a 
village ceng A suit, however, in a Uivil Gourt 18 com- 
petent, te declare that rag buha 18 not a village vers 
within the meaning df the kunjab Tenancy Act, and 
that the Kevenue Courts have no jurisdiction in res- 
pect thereot. MOHAMMAD Nawaz BAN vs oe 


ma ~s, 7? (3) and cl. (Jj—Cl. (j), interpretation 


of, i 
Clausg (7), 8. 77, Punjab Tenancy Act, cannot be 
interpreted as applying only to cases where the sole 
dispute 18 as to fhe amount payable. What ch, O) 
Gharactorses is a Class ot claim whether & sult 
comes within it crnot does not depend on the delence 
taken tô tue claum. Mouammap Nawaz Kuan v. 
Bsaata NAND PG 769 
Receiver — Appoininent of —Hazecutwon of decree 
agutnel property of deceused , judgment-acbtor tm 
hunds of son—Lroperty attuate an otate—Court 
appointing hecetver and dtrevttng Atm to take 
possession — No law wn State by which gon was not 
isabie for father’s debis— Order appointing iecetver, 
af ultia vires— Court, MJ? can, in such cuse, order 
Hecetver to take possegston dtrectly—Proper_ order. 
On the death of the judkment-deltor the decre- 


Vol. 175] 
Recelver— contd, 


holder sought to make the Mn of the judgment- 
debtor personally liable in execution gf the degree, 
to the extent of the asseta of the deceased father in 
his hands. Assets included immovable property 
situate, in aeNative State and the Oourt appointed a 
Receiver and directed him to take possession of such 
property and to realize the rents. it was contended 
that the order directing Receiver to take possession 
ofthe property was ultra vires as the pro ty was 
situate in State. There was no evidence t theree 


was any law prevailing in that State to the effect . 


that the son of a deceased father could not be made 
liable for the debts of his father to the extent of the 
property coming in to his hands: 

Held, that the order appointing a Receiver was not 
ultra vires. 

Held, also that the order directing the Receiver to 
take possession was not proper as Gourt could 
only act in the exercise of its jurisdiction in personam 
over tbe defendant and could not empower the 
Recsiver to take possession of the property as it could 
in British India. The proper course in such oase 
would: be to direct the son who was in possession of 
the property to handover the property to the Receiver. 

we BINGI GIYANI v, Ganga Raw Lah. 734 

- Ezecution— Mortgage suit — Final deeres 

passed —Clause empowering mortgages to appoint 

Keceiver—Receiver, if can be appointed— Appoint- 

nt A Receiver in caseof English morigage— 

Considerations for his appoinment — Substantial 

portion of mortgage security outside territorial 

jurisdiction of Oourt—Whether ground for appoint- 
mani of Receiter. 

The Court can in the cage of English mortgages 
appoint a Receiver of the mortgaged pro in cases 
where sub-r. (3) of O, XL, r. I, avi) Pr ure Code, 
would operate to prevent such an appointment, 

A Receiver cannct be appointed subsequent to the 

ing of the final decree in a mortgage suit onthe 
asis of a clause empowering the mortgagee to apply 
for the appointment of a Reesiver or em powering him 
to appoint a Receiver without the intervention of 
the Court In any event the clause does not give the 
plaintiff an unqualified right to have a Receiver ap- 
pointed ın the circumstances mentioned in the clause, 
which has the effect of taking away from the mort- 
gagore the right toobject to such an appointment, 
The Court has to consider the matter, and even 
though the defendants cannot be heard to oppose the 
application, it 1s for the Oourt to deal with the situs- 
tion on ita merite. ° 

The Coart will not appoint a Receiver in execution 
unless the circumstances are such as to make the 
sale of the properties 8 matter of serious difficulty. 
Once a Keceiver in execution 18 aSpointed, the mort- 
gagee, will,as a rule, have little inducement to bring 
the properties to sale and will tend to let matters diag 
on indefinitely. Itthe properties are produ@ing a 
good income, 16 is probable that the mortgagee will 
have®a moze profitable investment than he will- be 
able to obtain tor®the sale proceeds if the properties 
are brought to sale. This does not, however, mean 
that if there are substantial difficultfes in the way of 
the sale, the Court will not help the mortgagee by 
appointing a Receiver. The Ocurt, in considermg 
this question, shouldalso take into consideration the 
diligence of the mortgagee. The person who applies 
foi the relie! should be able to paint to some actual 
difficulty in@carrying out the sale, and not merely to a 
delay which heivresees on'ggneraé grounds. It would 
bean extremly undesirable dhing if it came to be 

suppised thet when a spbetantial portion of the 
woftgage .securittes are. outside the local limits of-- 
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the jurisdiction of the Original Side, the mortgagee 
can almost as of right obtain the appointment ofa 
Receiver in execution which, isa form of relief 
which the Courts are slow to encourage. KAMESHWAR 
BING OF DaeBpaanas v. ANATA Natu Boss Qai. 908 
Record of Rights—Presumption—Burden of proof 

to show incorrectnesa. 

It is well settled that it is fop the party challeng- 
ing the Record of Rights to displace, the presumption 


of correctness that applies to it y statute. 
Kamasawak Sines BAHADUR v. KRISANA Os ANDRA 
JBW . Pat. 316 


Reglistratlon-—Award— Registration, al pabu of— 
Award unregtstered—Court, if can enf te 
The procedure for ang a an award which 

has been made outside Court is laid down in Sch, H, 

Oivil Procedure Oode, Paras 20 and 31, and in those 

paras. it is not stated thah the award must be regis- 

tered. The Court, therefore, is prepared under the 

Oivil Procedure Oode to enforce an award although it 

is not registered. The Code in fact draws no dis- 

tinction between an award made in accordance with 

a direction of tle Court in Sch, IT and an award made 


without reference to the Oourt, Sago Raw o R 

Dorr -- l Atl. 397 

Registration Act (XVi of 1908), s. 17. Ssa 
ortgage 578 


—8. 17—Agreement of partition — Subsequent 
execution of documents evidencing agreenent and 
being férmal record of its tarms—Such documents, 
ld depts registrable. | 

here an agresment of partition is followed by 
the documents being prepared with the express ob- 
ject of making them the only formal record of the 
transaction evidenced by the same the documents 
are not- more records of past transactions but the 
create or declare rights and are, therefore, compul- 
sorily registrable under s. 17, Registration Act, 

Roupracoupa VSBNKANGOUDA Pati. v. Basancupa 

DANAPPAGOUDA PATIL Bom. 361 

8.17 (1) (b)—Dispute between tenants for 
possession of certain land —Procesdings under 
as, 145, 146, Criminal Procedure ode (Act V of 
1898)—Land attached—Oompromise limiting and 
defining interests of parties — Compromise, if 

uires registration. 
Panenan under ss. 145 and 146, Oriminal 

Procedure Oode, were taken in respect of a dispute 

amongst -certain tenants regarding possession of 

certain land and ethe roa aes attached. Subse- 
tly the ies entered into a compromise, 

Shoh en and defined for the future the 

interests of various tenants concerned who at one 

time had been holding the land as tenantes-in- 
common or ag joint tenants. The interests created 
by the compromise were exclusive of other parties 
and no party was to have any interest in the 
land allotted to Qther parties, gs distinguished 
from the previous state of things: | 

Held, te the deed of compromise must be 
dealt with as a document amounting not merely to 

a mere recital of facts but to something whioh in 

itself created title, and as a document of title, eit 

required registration under s 17 (1) (b) Registration 

Act. Gaamanpi Missar y. JAGARNATU Minda 








— s5. 17, 49-—Partition of movables between 
uncle and minor nephews—Terms of part&ion that 
to equalize shares uncle to pay debts and minor'to 
execute pro-note for certain amount in favour of 
uncle—Pro-note executed by mother as guardian of 
minor—Partitron lists prepared but pot régistered 
—Suit on pro-note Partition listas if admissiblg 

|| 
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in evidence to prove necessity — Oral evidence of 

terms of partition, if admissible under s. 91, Evt- 

dence (Act (I of 1872). 

. There was s partition between an uncleand a minor 
nephew whose mother acted as his guardian of the 
movable properly. As one of the terma of the parti- 
tion to equalize the shares, it was arranged that the 
uncleshould pay the debts and the minor should exe- 
cate a pro-note in his*favourfor a certain amcunt. 
The pro-note* was executed by the mother on behalf 
of the minor. There were prepared some paztition 
lista but they were not registered as requiied, Ina 
suit on the pro-note the minor contended that the note 
was not execwted for necessity and was not binding 
upon him The partition lists were sought to be putin 
evidence to prove necesaity : 

Held, that the partition lists not being registered 
as required under s. 17, Registration Act, were not ad- 
missible in evidence by viriu€ of 8.49 of the Act and 
the plaintiff therefore could not put them in evidence 
to prove necessity for the execution of the pro-note. 

eld,also that the plaintiff could not Adduce oral 
evidence to prove the terma of the partition under 
B. 91, Evidence Act, as the partition lista could not be 
tendered in evidence not being registered. AYIT-AM 

Crinna Sosya RAOv MADDALA BULYAOI ANDRA Rao 

* Mod, 246 
8. 49—Unregistered partition memos.—Use 
for collateral purposes showing severance in 

interest. ° 

Per Waagsoodew, J.— Co parceners of a joint Hindu 
family continue to emain united so long as theeis 
no ‘declaration of their will to sever. Ithas been 
well recognized that that declaration of will could 





- be made even by a unilateral act and a fortiori, if 


such declaration were manifested by a joint refer- 
ence to arbitration by all the adult co-parceners 
calling upon the arbitrators to effect a division of 
the family property and apportion it to the respec- 
tive shares, the partition memos. could be made 
use of in proof of the change of status or the 
declaration of will in question. f 

Per Thakor, J.—Severance in interest, which is 
another expression for partition under the Hindu 
Law, being itéelf the object of the documents, of 
partition cannot be stated to bea purpose which is 
collateral to the main purpcse and object of the dcou- 
ment in any sense of the expression. RUDRAGOUDA 
VENEANGODDA PATIL +t, l ABANGCUDA DANAPPAGOUDA 
PATIL > Bom. 361 
Religious endowment—Alienation by shebait of 

properiy belonging to public endoumeni— Whe can 

challenge. 

In a cage cf a public endowment suits to 1e- 
cover a part of the trust ,royerty which had been 
alienated by the shebatt or lost in consequence of 
his action can be recovered only in a suit instituted 
by the shebatt. The only 1emedy which the mem- 
bers cf the publ ‘leave, in a cast of this descrip- 
tion, 19 to eecuie the removaP of the ghebatt by 
preceedings > under s. 92 of the Code cf Civil Pro- 
cednieé’ and then’ to secure the appointment of 
another shebart who would then have authority to 
repiesent the idol in a suit to recover the idol’s pro- 
perties, Kung BE: ARI CHANDRA v.tuyau CHAND J10 
THAKUR Pat, 218 
wo—— Mahantship—Succession—It is governed by 

custom of math — Custom of confirmation of 

wnitallatt@n to gaddi by bhek or jraternity— 

Mahant resigning — Fiaternity should be made 

aware of vacancy—Formaltties— Confirmation by 

bhek, nature of. 

Succession to the office of mahani, and the owner- 

e KL, . rton "w y - - a - 
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ship of the math propefty, limited by the period of 
tenure of the office, is to be regulated by the custom 
of theeparticular math, and the plaintiff who claims 
to be duly installed to gaddi is bound to allege and 
prove what the custom of the particular*mat§ is 
and that his acquisition of the mahantshtp was in 
accoidance with such custom. 

Where according to the custom, confirmation of the 
bhek or fraternity is necessary for the installation 
ofa successor to gaddi, in the normal case of the 
death of a mahant, the members of the fraternity 
will be fully aware of the vagancy in the office, and 
the usual practice will be forethe,installation of his 
successor, usually nominated by him, to take place 
on the seventeenth day after the death. On the other 
hand, when the mahant resigns during his life and 
installa his successor on the gaddt, it is obvious 
that the fraternity should be made aware of the 
proposed vacanty in the office and should be given 
the opportunity of confirming or refusing to confirm 
the nomines. As regarde notice of the mahant's in- 
tentions, this is nôt a matter of strict formalities, 


~ and the practice of sending & runner round with 


a verbal intimation, would meet the situation. 
As regards confirmation by the bhek, it does 


*not, involve anything inthe nature of an election or 


the passing of a resolution; it is’ important to 
remember that the members of the bkek present 
actually take part in the ceremony; the application 
of tilak to the forehead and the money presents 
made by them are a part of the ceremonies, and may 
well be held to establish confirmation of the person 
installed. Satnam SINGH v. Bawan BRrAGWAN BINGE 


PC 772 
Res judicata. Sza U. P. Land Revenue Act, 1901 
s. iil 775 | 





—Constructive, Sga Oivil Procedure Code, 
1908, s. 11, ExpL 4 i 283 
Constructive. SEE Civil Procedure Code, 
1908, s. 47 120 
———Correctness or otherwise of decision, if has 
bedring on question whether or not it operates as 
res judicata—Previous decision on question of law, 
if 105 judicata in subsequent suit. . 
Carrectness or otherwise of judicial decision has 
no bearing upon the question whether it does or 
does not operate as res judicata. A pariy taking the 





_plea of rea judicata has to show that the matter 


directly and substantially in issue has also been 
directly antl substantially in issue in a previous suit 
and-has been heard and decided. The principle of 
reg judicata is not to be ignored merely on the 
ground that the reasoning whether in law or other- 
wise ofthe previous decision can be attacked on a 
particular point. If 18 not correct to say that a 
previous decision on a question of law is not res 
judicata in a subsequent suit. SHRORAM v. MULOHAND 
. Nag. 693 
—— Decision declared not to be res judicata in 
later dectston—BSuch later decision, tf becomes “reg 
judicata between the parties—Pl® of want of - 
gurisdition raised and decided— Whether binding 
even tf erroneo”. 
Where a decision between the parties was con- 
sidered by the Court and declared not tobe res 
dicata, the latter decision, even if erroneous in law. 
ecomes conclusive between the parties, and it is not 
open to any of them to plead ina later suit thatthe 
former decision still operated as res © judicata. 
When the plea of want gf jurisdiction has been 
raised in the lower Couet and decided, even if 
erroneous, it is binding eongthe parties, when not set 
aside -on appeal. or other proceedings allowed by- 
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law and its correctness cann® be questioned in a 
suit. A Court, before whom a cause js brought, has 
always Jurisdiction to decide for itsdlf whet it 
has Jurisdiction to try the suit and its decision 
theregn isas much res judicota in a subsequent 
suit relating to the same subject-matter as on any 
other point. JAWALA Banal v. Frew HARI HAM-BAL 
MOKAND' | Lah. 572 
Distinct cause of action—Suit by L, aasignes 
of kanomdar against tenant R for ezectment —Q 
another assignee of kanom interest akên) 





defendant to suit and relief claimed against him 
.—O found ın possession and suit dismissed, no 
collusion being found— Subsequent suit by L based 
on ttile-—Suit, tf barred—Cinl Procedure Code 

(Act V of 1908), 8. 11. 

The plaint properties belonged in jenm to the K 
tarwad and were held on kanom bythe P tarwad. 
In 1919 one V a member of the tarwad, assigned the 
kanom interest to the plaintiff's uncle S and later that 
uncle assigned the interest tothe ‘plaintiff L After 
the assignment to Sby V the K tarwad instituted a 
suit against the karnaven and certain members of 
the P tarwad for arrears of michavaram and they 
obtained a decree. In execution cf that decrees, the 
K tarwed brought the kanom interest to sale and a 
member of that tarwad purchased it and after- 
wards assigned that interest to C, defendant No 1. 
Prior to the assignment by 8 to the plaintiff, one R 
was on the land as a tenant and as the plaintiff L 
suspected that after the Court sale in execution of 
the decree R wes colluding with O, defendant No. 1 
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aitempt — 
to get possession ig collusion with R—O made 


- ing.)— 


and her nssignor, she took the precaution of implead- ~ 


ing the defendant No. 1 and her assjgnor in a suit in 
ejectment which plaintıf L instituted against R. 
The plaint in thut suit was clearly framed- asone 
based on the tenancy and not on title She also 
took caie to claim 1elief against the defendants Nos. 
land Zin that suit only on the ground of therr 
having gut into possession or. attempting to 
Possession in collusion with the tenant R. Ih the 
course of the tiiel, the plaintiff distinctly stated 
that she didnot desireto have the question of title 
raised in that suit. The Courtfound that thereewas 
no collusion betwcen the tenant and the cefendant 
No. 1, but it also found that the defendant No. l and 
her arsignor had got into posseasicn of the items 
in question after the purchase in execution of the 
uecree in ihe previous suit. The plamtift's suit 
against her tenunt was accordingly dismissed. 
Hence plaintiff brought the present suit, based on title, 
to eject defendant No |: 

Held, that the suit was not barred by previoussuit, 
the present suit wasnot based en same cause of 
act.on as the former sut, ror could it be said that 
the present claim ought to have been included in the 
former guit. 6 

_Held,jurther that a person who gets into posses- 
siam in collusion with a tenant in possession 15, BO 
_ far asthe landlord ıs conceired, placed uncer the 
same disability as the tenant from calling ds land- 
lurd's title in question, In the former suit, there- 
fure, the defendant No. 1 must be held to have 
been impleaded only us standing in the same position 
as the plaintifi's then tenant aud the principle of 
estoppel: precluded any question of title bemg 
raised in the former suit. Crmpraru NANIKUTTI 
AMMA V. MNANTHA LAKSHMIAMMAL Mad-925 

Previous suit tryed agd decided uccording ‘to 
procedure then in forte? TO édure subsequently 
_ changed—Subsequent syttds barred—Swis by muta- 
Wali jor. padsesston oj mosque— 
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ground of adverse possession b, defendants—Mosque 

demolished—Subsequent sutt for tts restoration and 

declaration of right to pray there if barred— 

Orders passed ın executive capactly if operate as 

res judicata i 

(Per Full- Bench.)—Where a previous suit was 
tried according to the procedure then in force and 
was taken up to the highest Oourt of Appeal the 
mere’ fact that the procedur& then in force was of a 
summary character and was subsequehtly changed 
is immaterial for the purposesofa 11, Civil Proce- 
dure Code, and asubseqnent suitis barred by res 
judicata; 

A mutawali of a mosque had filed a Buit for pos- 
session of a mosque which was dismissed on the 
ground that the opposite party had acquired a title 
to if by, adverse possession The mosque sub- 
and having been demolished, another suit was 
subsequently brought dh behalf of the mosque and 
the Muslim community for declaration of righé to 
Prey at the mosque and for its restoration ; 

eld, per*Fuil Bench (Din Mohammad, Jd , dissent- 
tab, 11, Civil Procedure Code, applied not 
only to the final decision but also to issues The 
real issue in the subsequent case was whether the 
mosque in question retained its character as a 
mosque till when it was demolished, The decision 
of this igsue dspended*upon the queetion whether 
the defendants had perfected their title by adverse 
pronn and, the:efore, even if there was no prayer 

r possession im the subsequent suit, it was barred 
by res judicuta. 

(Per Din Mohammad, J.)—The subject-matter of 
the suit: was-not- the same as`-it was ın the previous 
litigation. “The previous suit was to recover pos- 
session of the, mosque to which he laid claim as 
mutwalli, while here the suit was by the mosque 
itself as well as the beneficiaries for the restoration 
of the mosque to its original ahape and form, with 
the additional prayer that the beneficiaries may be 
allowed to use it as a mosque The rule of res 
judscata did not, therefore, operate. 

Decisions which are contemplated to operate as 
res. judicata under s. ll are those which are 
given after a complete observance of the’ proce- 
dure laid down by the law and not those which 
are moze or less ordeis passed in an execu- 
tive capacity. To found the decision of a Civil 
Uut entirely on the findings airived at in a crimi- 
nal judgment, rgbs it of all its sanctity and binding 
orce. Mosgus Known as Massip Saanip Gani v. 
BEROMANI GURDWARA PARBAND.AK COMMITTEE 
AMRITSAR Lah 945 FB 
— Principles of—Suit Jor rent~Question of 

tiile raised not directly but inctdentally—Dectsion 

of such quesiton, tf operates res judicata in 
subsequent sutt based on title — Ctiytt Proceaure 

Code (Act V of 1108), s. 11. 

“ ln order to détermine whetkera particular issue 
or matter, is res yudfeata, the Court can only look at 
the pleadings, the judgment and the deoree. It 15, 
of course, rot necessary that before a matter ‘can 
be said to be res judicata, 3t should forg’ the 
subject matter of a definite issue, Ifthe Court 
can gather fiom the materials before it, namely, the 
pleadings, the judgment and the decree, that that 
Matter was duectly and substantially in issue afd 
formed the basis ofthe judgment arri atip the 
earlier sult, either expressly or by névepsaiy im- 
plication, then the primciple of res judicata would 
apply. lt 1s difficult to lay down a hard and fast 
Tule as to what matters can be said toe be arising 
directly and’ “substantidlly: ~ The? Vourt ~ can only 
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look at the manner in Which that particular matter 
is dealt with by the parties themselves, having re- 
gard to the course of the litigation, and the conduct 
of the parties, and the.manner in which the Oourt 
itself has dealt with it. Where it is impossible to 
show for want of proper materials as to whether an 
isguo was raised and heard and finally disposed of, 
or whether it formed the basis of the decree, then, 
of courae, the party putting forward the contention 
based op the principle of res judicata must fail, the 
burden obviously being upon him 

Tf there is a suit for rent and the question of title 
is raised, not directly but incidentally, then, any 
decision on thg question of title cannot operate as 
res judicata in 8 subsequent suit between the par- 
ties based upon title between them. But if a ques- 
tion of title was raised and had a direct bearing 
upon the decision of the Court, then a esubsequént 
suit based on title between the same parties would 
be baed by res judicata even though the earlier 
suit was one for rent. JAMBU TAYANAPPA ADAKE v. 
GOPALKRISHNAOHARYA Hangacuarya KARWIR °» 

_ Bom, 866 

Review— Judge taking mistaken view Of law—If 

sufficient ground for review. | EN 

The mere fact that the Judge in deciding 8 case 
has taken a mistaken view of law is not sufficient 
to enable a party to come up with an application 
for review under O. XLVII, r 1,- Civil Procedure 
Code. Itmay be possible to argue that a seview 
lies if a positive rule of law is ignored but to say 
that a review lies because the apposite law is not 
applied is to state the proposition very widely. 
JaGapao ANNAJI DE5:PANDE oF FATTEKHBRDA 
BALWANT 


Revislon—High Court, if should give detailed state- 
ment in disposing it of. 


Res Judicata—concld. 
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High Court in disposing of revision does not always ' 


ve a detailed statement. KISHUN OuAND SINGH v. 
UND SaRUP All. 586 
Interlocutory orders — Practice in Patna 

High Court. | 

It has been the esbablished practice of the Patna 
High Court to interfere with interlocutory order. 

The discretion to interfere to be exercised by the 
High Court in revision cannot, however, be crystallis- 
ed in a manner that there should be no interference 
where a petitioner has been granted leave to suein 
forma pauperis and where he has no possible griev- 
ance against the leave and the Govemment has not 
moved further in the matter. Such order granting 
leave can be interfered with in revision. BruAer 
Sai U v, SUDAMA KUER Pai? 505 
—— No real consideration of evidence by lower 

Appellate Court—Judgment showing superficiality 

on face of it—Judgment can be revised. 

Where the judgment bore signs of superficiality 
on the face of it and there was no real consideration 
of the evidence at all but what the Court did was 
to seize hold of a rule of law about the burden of 
proof, a rule which incidentally loses most of its 
significance when there is evidence for consideration 
and thanto seize hold of two or three superficial 
points inthe case and rest content with that: , 

Held, that the judgment could be interfered with 
in igvision. KIBANGOPAL Vv, UMRAO Nag. 430 


Sale—Oontract of sale of goods— Delivery to be 
made after full payment— Property, when passes to 
buyer-—-D&te for payment fred—Condition that on 
farlure to pay on such date vendor could re-sell 
goods with notice to buyer—Default tn payment — 
Suri to 1 price held maintainable as property 
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in goods passed to buyep—It was also maintainable 

under 3. 5512), Sale of Goods Act (III of 1930). 

A pr@vision ifa contract of sale for postpone- 
ment of delivery until payment ofthe entire price 
will not per se stay the passing of the property. in 
the goods sold. . 

The plaintiff firm sold by a deed a kotha of 
barley to the defendant firm. The price plus weigh- 
ing and other charges was to be paid on certain date 
but the buyer had the option of paying before that 
dafe. One of the conditiona of the contract was that 
the kotha was to be kept locked by the seller until 
the price was paid and ifthe frice wasnot paid as 
contracted, the seller was to be at liberty to re-sell 
the barley after giving a week's aati to the buyer. 
The defendants had not paid the l price on the 
contract date and the plaintiffs sued them for the 
balance of the price ; 

Held, that the intention of the parties was that 
property should pass asa matter of fact The con- 
tract did not reserve to the seller the right to sell 
the goods pending te fulfilment of a condition pre- 
cedent, The buyer could insist on delivery at any 
time by paying the price. In any case the seller had 
a rightto sue for the price under s 55 (2), Sale of 
Goods Act. The statement in the contract that the 
seller would have the riglft to ie-sell after notice 
would not deprive him of his legal right tosue for 
the price if he desired. Firm S.ANKAR LAL-KUNDAN 
Late? Erem JAMNA DAS-PIYARE Lat Lah. 440 
Sale of Goods Act (lll of 1930), 8. 23. Sze Sale. 

of Goods Act 1930, s. 60 552 
—~-——8.§5(2) Ben Sale 440 
——-————88 60,23, 62-—-Oontract for sale—Breach 

buyer—Seller's right of re-sale—E=xercise of 
right—Time limtt—Delay due to act of buyer— 

Seller, af can be saidto have acted with undue 

delay—Goods xunascertained—Agreement between 

arttes that on buyer's breach, the seller wouid 
ave right of re-sale and to recover go-down and 
insurance charges — Goods not appropriated by 
éither party—Agreement, if good. 

Upon a breach of a contract by the ‘buyer, the 
seller is bound under s 60, Sale of Goods Act, to 
treat the contract of sale as cancelled and exercise 
his right of re-sale within a reasonable time of the 
breach. But when the delay onthe part of the 
seller is mainly due to the unreasonable and unfair 
attitude of the buyer with a view to gain time, the 
seller cannotebe said to have acted with undue 


delay in nw exercising his right of re-sale imme- 
diately. ii 
Where a contract is for sale of unascertained 


goods, there is no right of re-sale or right to recov- 
er insuring and warehouse charges, etc. But so 
long as goods are not appropriated, it is open to the 
parties to agree as between themselves, that in. 
spite of the fact that the property in goods has 
not passed, the seller will have the right of re-sale 
against the buyer in breach and also to recover 
go-down rent and insurance charges. Settion 62, Sale 
of Goods Act, expressly recognises that right. It is 
always opefi to the eparties to agree to terms under 
which the question of appropriation or the passing 
of the property to the bi er would not arise. 
S BO Narain Gort Ram y. New Bavan Sugar & GUR 
REFINING Co., LTD. SEVAN All, 562 
Second appeal— Finding of fact-—Lower Appellate 

Oourt making out cuse not pleaded—Its gndings, 

whether binding in second appeal. 

The Appellate Uourt, ‘hs *%p% final Court of fact, is 
entitled to draw such inferen from the facts as 16 
thinks proper and in second appeal these is no power 
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in the High Court to integfere with those findings ; 
but when the Appellate Court, on the slendereat o 
evidence, makey out a case which isenot in the plead- 
ings, its finding of fact cannot be binding if second 
appeal _DINDESdWARI Rar v. Ram PALAK SENAR 

at. 91 


6 
Securities Act (X of 1920), 88. 16, 21—Renewed 

promissory note constitutes new contract free from 

equities and dispute—d. 21, construction of-——Govern- 
ment Officer when tesutng renewed note noi exacting 
security — Third party suffering — Governmant 
paying damages—Whether can be indemnified— 

8, 21, tf eccludes Common Law right to be 

indemnified —Construction of Statutes. 

Section 16 of the Securities Act, 182), provides in 
terms ihata renewed Government promissory note 
is to be deemed to constitute a new contract between 
the Government and the person to whom it 18 issu- 
ed and all persons deriving title through him. The 
holder of a renewed note, obtains a new promise 
from the Government fres from any equities or dis- 
putes which might have attachgd to the prior note, 

It is a general principle of law that when an act is 
done by one peison at the request of another which 
act is not in itself manifestly to.tious to the knowledge 
of the person doing it, and such act turns oat to, 
be injurious to the righig ot a third party, the per- 
son doing 16 is entitled toan indemnity trom him 
who requested that it should be dona The prin- 
ciple 18 of the widest general application. Is 18 
often said to be bagel on a vont:act implied by- 
law, the request importing a piomiseto indemnity 
the other party agaimst the consequences to him 
of acting upor the request. But it ıs merely said 
that the person is entitled to an indemnity. The 
fiction of a contiact implied by law adds nothing, 
though ıt may seem to Justify the Ovurt in holding 
as amatter otlaw that the party isentitledto the 
indemnity onthe basis that the” assertion by the 
applicant of his request is the offer ot’a promise to 
indemnify if the other party acts upon that request 
to hig damage. s 

There may indeed be oases where the person 


the responsibility of deciding ın a judicial or quasi- 
judicial capacity. whether it is proper to exorcise 
the duty ın any particular case, so that he could not 
be regaided as acting on the applicant's request, 
but solely on his own statutory responsibility. Such 
cases would depend on the particular gonstruction 
of the particular statutes. There ise nothing 
anomalous in the presence of sofme elemens of choice or 
deliberation on the part of the officer who ia the person 
doing the act, so long aa he proceeds on the assertion 
or claim or direction or evidegce of the applicant, 
Indeed, 16 18 not necessary that the pluifitift the Officer 
concerned) should ‘have been other than a free agent’ 
He may act on the defendant's iequest, not under 
compulsion but of choice. That does not, however, 
deprive lim of the right, if tne cucumatances are 
appropriate, tgthe umplied indemnity, though no 
doubt he may waive the right. Similarly, where 
the duty 18 statutory and must be pertor 1t the 
statutory conditions are lulhlled, tue fact that the 
official may have to see that these conditions ale 
fulniled, does not per se deba: him irom saying that 
he has acted upon the assertion or claim or irequest 
of the applicant. 

AB & Ingiber of construction, 1t cannot be said that 
8, Ži of the Securities Act, juzU, has not merely the 
positive effect of giving the special right which 1 
provides tor, bat has also, the negative eflect of 
cutting out tha umplied® right of indemnity un- 
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doubtedly, existing under the Act of 1886, which 
embodied the law on this matter until ıt was re- 
pealed and replaced by the Act of 1920. A statute 
13 prima facie to be construed as changing the law 
to no gieater extent than its words or necessary 
intendment require. If1t had been intended by the 
ingertion of s, Zi in the Act of 1930, to abrogate the 
Gommon Law indemnity existing’ under the re- 
pealed Act, the Legislatare would, have used 
words clearly expressing that intention, so as to 
pecuie that save as provided by s. 21, there 
should be no right of indemnity. On the con- 
trary 8 21 should be construed as giving an 
added statutory right, which 19 diffeSent from and 
in no way inconsistent with the Common Law right. 
That latter right is not complete merely because 
tha oficer has acted upon the request; to make it 
effdotive; it 1s necessary that a further condition should 
be fulfilled, namely, that “the act should turn out 
to be injurious to the rights of a third party.” 
Thos the Common Law rightis required in a case 
where ‘the efficer, though satisfied by the applicant 
when he: issues the renewed note of the justice of 
his claim, 18 wrongly satisfied. Though both he and 
the applicant are acting in perfect good faith and 
without suspicion, they may be, unconsciously n- 
fringing the rights ofthe true owner of the note, 
and guilty of converting it Uasee in which the 
Common Law implies thé indemnity are generally 
eases when the officer would not have thought of 
demanding an indemnity under s, 21. These are most- 
ly, if not always, cases wuere the risk is due to the 
fraud of some other p2rson. Section 21, if construed 
a8 to axclude the Uommon Law right, would put 
the burden of this risk on the Government, unless 
in every case the offivar exacted the statutory 1m0- 
demaity under s. 21. This, however, would piace a 
serioue and unnecessary burden on the courses of 
renewing the notes, which is a practice in constant 
use and to be facilitated, mot obstructed. On the 
constructiun, the Vommon Law indemnity would be 
presumably raza on the 
ually to be wanted 
because of sume concealed fraud. Onthe other hand, 
the officer would generally exercise the right to 
require the express indemnity before issuing the 
renewed note, wherever he can say that he 1s satish- 
ed, bat still hes is consc,ous that there are circum- 
stances of doubt or otherwise which lead him to 
refuse to issuagthe renewed note without the express 


Aslady was the indorsee and holder of a Govern- 
Ment promissory note. A broker having possession 
of the note on her behalf, forged her iodorsement 
to it ın his favour and indorsed ıb for value to the 
Kank ot India. The Bank acting ın good faith, ap 
plied to the Public Debt Othee under the Securities 
Act, 1020, to have a renewed promissory note pay- 
fible to them is#usd in exchange for the note which 
the Bank gave:up im exchange. The Government 
Olficer of tne Public Debt Office while issuing the 
renewed note did not exact security under s, 21, 
of the Act.. The lady, becoming aware ot thedraud 
sued the Secretary of state in conversion and re- 
covered the appropriate damages. The dSecretary 
of State then brought an action against the Bank 
claiming to he mdemnihed against the loss thks 
pustaineu by him on the principle thay the Public 
Debt Oce had issued the renewed ngle at its 
request and was accordingly entitled to be indem- 
maed against the damage resulting from the fact that 
what had been done myolved an injury Wo a third 
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Held, that the Secretary of State had a Common 
Law right to be indemnified by the Bank. This 
right wasnot excluded by his failure to exact in- 
demnity unde: s. 21. Sxgoretary or Stats v, BANK oF 
INDIA, LTD. - PGC 327 
Set-off—Hquitable—A person holding decree against 

another—Sutt by jsudgment-debtor against Atm— 

Pending suit, decree-holder assigning decree to third 

person— Execution taken out by asstgnee—J udgment- 

debtor getting decree “against hts decree-holder— 
- Whether can claim set off against assignee's claim 

—Oivil Procedure Code {V of 1£03), 2. 49, O. VILI, 

r. 6,0. XXI, r. 29. 

R obtained a decree against Gwho subsequently 
instituted s”suit against R; Pending this suit K 
assigned his decrees to another person. The assignee 
applied for execution. During the execution pro- 
ceedings G gota decree against R and claimed a 
set-off for the amount of the decree against the claim 
of the assignees: 

. Held, that though G could not succeed on the 
plea of legal set-off, he was entitled to equitable sob- 
off. Assignes'’s ignorance of the facts'of the case 
did not give himan overriding equity, He ought to 
have made enquires as to G'a rights. GURUSSANTAPPA 
SHANKERAPPA UMBARIB v. NAGAPPA Banpappa KADADI 

i Bom 274 
Sikh Gurdwaras Aot (VIII of. 1925) s. 5— 

Petition under 3. 5—0. I, r.8, -Oivil Procedure 

Gode, if applies. : 

The Sikh Gurdwaras Act is an enactment 
ofẹ special nature and 18 governed by its own 
procedure. The procedure under O. I, r. 8, Civil 
»Procedure Oode, is not, therefore, applicable to a 
petition unders 4, Sikh Gurdwaras Act, and notifi- 
- gation of a claim in the Gazette as required by 

B. 3 and its publication at the head-quaiters of the 
District, sto 18 sufficient. Mosque KNowNn as MASJID 
WAHID GANJ y SHROMANI GURDWARA PARBANDHAK 
COMMITTEE, AMRITSAR - Lah, 945 F B 
——-8, 5—Tribunal, if has power to declare 
that suit property belongs to Sikk Gurdwara, 

(Per Lin Mohammad, J.j— On the hearing of a 
petition under s.e90, Sikh Gurdwaras Act,: the Tri- 
bunal has no power to makea declaration that the 
property in suit belonged to a Sikh Gurdwara, and 
that all that it can do was to reject the claim as 
put forward in the petition Mosqua KNown as 

JID SuHautp Gans v. SaRoMANI- GuRDWARA 
PARBANDGAK COMMITTER, AMRITSAR Lah. 946 FB 
— 88. 10, 19 --Scope—Peteitongby M under 2 10 

that property included tn Government Notification 
dated October 16, 1933, was his own—Second petition 
presenied dtrectly to Tribunal msdeserabed as 
better statement of first one but clatmmade in it 
really repugnant to and inconsistent with jirat— 

Subsequent petrtion hela new one—T'ribunal held 

had no jurtedtctton to entertain tt either under 

8. 10 or 8. 14. 

On the publicatién by the 1 unjab Government of 
Notitication No. 86-1671-G., dhted Octuker 16, 1933, 
M and his three minor brothers submitted a petition 
unde) 8. 10, Sikh Gurdwaras Act, claiming the pro- 
permes included in the list pubsished along with the 
suid Notification to be their own and asseiting that 
they did not belong to any institution. A subse- 

uently iealized that hia petition as lodged could 
LAN succeed and he acco:dingly put in another petition 
whch he misdescribed as 8 better statement of his 
orlBinalkpetition, where he tock up an entirely in- 
consistent position and alleged that he claimed the 
property not in hisown right but as manager ot the 
dharamsaka. ‘The second petition was presented 
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‘cosmopolitan one and amongst its 


. the case that the Sikhs 


[1938 
Sikh Gurdwaras Act— contd 


directly to the tribunal and not through the proper 
channel : “e 4 

Held, that the tribunal had no jurisdiction to en- 
teltaig any ne tition under s. 10, Sikh Gur- 
dwaras Act, and the petition submitted by M al- 
though it was described as a better statemaat, in fact 
constituted a new petition as he claimed in the second 
petition on behalf of dhasamsala and auch claim was 
repugnant to and inconsistent with the claim in the 
first petition 

Held, aleo, that the Tribunal under s 14, Sikh 
Gurdwaras Act, could take cognizance only of those 
petitions which had been forwarded toit by the 
Local Government and was qebarred from hearing 
any petition which had not been’ receivei through 
that channel. The Tribunal, therefpre, was not com- 

tent to entertain the second petition MRBANGA 

ass p. Maya BING d Lah. 382 
— ~-—8 15—Power of Tribunal under a. 15 if 

absolues it fron following procedure under O. J, 

r. 8, Ciotl Procedure Code. 

The power conferred on the Tribunal under s. 15, 
Sikh Gurdwaras Att, is similar to the one conferred 
upon the Oivil Courts by O. I, r. 10 (3), Civil Pro- 
cedure Code, and does nct absolve it from the neces- 
sity of following the procedure as laid downin Q 1, 

NGANA Aas MASJID Swaarp Gans v. 
BHROMANI -GURDWARA ° PARBANDAAK UoMMITraR, 
AMBITSAR - Lah. 945 FB 
8 16 (2)\)), (H, GID— Namdev institution 
-—~Baradari forming small part—Founder Namdev 
—Granth Sahib kept, read and worshipped an 
baradari both by Sikhs ana followers of Namdes 
—~Baradari held not Sikh Gurdwara—Namdep sect 
— Usages - 
-Namdev sect, which is not a Sikh sect,is a very 
usages is the 
readirg and worship of the Granth Sahib in which 
many of the sayings of 1ts founder are incorporated. 

There was at Ghuman, a well-known institution 
comprising a Mandar of Baba Namdev, aSmadhof Bawa 
Bohr Das, a Mandar of Shivji,a Mandar of Kriehna 
and % fifth place called by some baradart and by 
others tehdart, along with other buildings, all being 
inside the same enclosure. Inside tlus | large en- 
closgire there was another enclosure, contaming the 
Smadh or Mandar of Baba Namdev The whole of 
this large institution was claimed as the Sikh 
Gurdwara of Kaba Nemdevji; but the claim was subse- 
quently confined tothe baradart or tehdari alleging 
that to besa Sikh Gurdwara, although it formed part 
of the on8 laige building. Baba Namdevy, by whom 
or in whose honour this institution was founded, was 
not aSikh Thie Namdovji was a Bhagat. Granth 
Sahib was kept inthe baradart and was 1ead trom 
time to time, There was no proof that the baradart 
was established in memory ot any of the Sikh Gurus 
or foruse by Sikhs for the purpose of public wor- 
ship og used as such before or after the petition : 

Held, that the tact that the reading of the Granth 
Sahib trom beginning to end, called akhand ath 
had taken place there from time to@ime frum 1869, 
onwarda, did not necessarily bring the baradarı 
Within the prov@ions of 8. 16 (27; (1), (1; or (+11), 
bikh Gurdwaias Act. Unless it had been made out 
that this baradart was a separate 1Dstitubion and 
established as-such, it could -not be held to be -a 
Sikh Guidwara;: for if the baradart was merely a 
part ci the institution ot Namdev, 1f must be heid 
to be a minor or subsidiary part thereof.e It may be 
o there because the Granth 

must be Sikhs, who aie - 





Sahib is there; but the 


not strict Sikhs but ,wifh leanings towards the 
- 44 4 g = _ +. A - @ Sy -a 
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Namdev sect,-as in- the samp institution, there “are. against the property in dispu® by an application 
.-smadhs, which are. worahipped, and Hindu temples. in:execution. and an. attachment of the property, 
where -worship takes place. ‘Nama Bansis vemerate followed presumably by. proosedings under O, XXI, 
the. Granth Sahib and there is no reason to hofi that- r. 58 Oivil Procedure ode ‘and an order under r, 63, 
they worship at baradari owing to some- tradition. “they are still entitled.to institute.a suit unders 42 of 
connécted with one of the ten ‘Sikh Gurus. ‘They. the:Specific, Relief Act fora declaration that the 
do so because the Granth Sahib is one of the books. property beionged to the. judgment debtore and 
they venerate. If some Sikhs do go there, that: was attachable and the alleged gift of the property 
would not alterthe nature of the institution which c.@ae fictitions. Askari Baca.s. BALLABH Das 
_ -is a Nama, Banel institution and a corporate part: .. . . > ; ; œ Oudh 708 
‘of one large institution of- the followers of Bae =-8. 42-— Hindu governed by Mitakshara 
. Namdevji Sant Sines v. RAM Goran ~ -Lah. 652 o: -dying leaving house.and_house site as sole estate— 
—— 8, 30 Se? iit N suit by Anjuman- Widow and one; son, only major heir, mortgaging 
—Finding by bunal that Muhammadans in house— Purchase of house.by mortgagegin execution 
general had no right in mosque—-S. 80 (ii), -if < .sale—Sutt for declaration only, by other heirs tn 
applies, : i - . Joint. possession, that mortgage did not affest their 
` “Where the claim of the Anjuman “before the . .sharés—Suit for bare declaration without relief 
- Tribunal was a representative one and it was . fe Uh paia apapa did not lis, 
+ decided ‘that the -Muhammadans in -general had <2 »The: granting .of a, declaration is disoretionary 
' no rights left in the mosque, ‘that finding - and.no:Oourt.should granta declaration which is 
‘ must be~held to be binding on all:- In Shii ag. merely a. part settlement of the dispute in quedtion, 
peci of the case, no question of assertion of a claim ond iszobtaiped solely to.give the party getting it 
‘son “behalf of any individual onthe ground of want .&. tactical iadvantage. in. hie future litigation. 
- of Knowledge, etc., -within the purview of s, 30 (id), «A Hindu gdverned.. by the Mitakshara. Law died 
‘ Bikh: Gurdwaras Act, arises, Mosques KNoWwN ag leaving a house and house site, as his sole estate. 
_ Massy SHanm - GANG v. “BHBOMANI Ovrpwara After his death. his widow andone son, the only 
_ “PARBANDHAK OCommirras, Amerrsak “Lah; 9465 FB cumajor heir, mortgaged that house to O. Later on 
————8. 32—68. 32, tf covers suits instituted long 10. sued on:his. mortgage, the property.was put up 
after time during which petitions- could’ be mada “for sale and he. baught its At this .stage of tha 
_ has exptred, $ SH Bree pah kna ajan Waaa heirs, sons:and daughters 
; . The language of 5°32, Sikh Gurdwaras ‘Aot~_ig -of the deceased. who were in joint possession af the 
“unambiguous. It is intended to apply only to those -sproperty.ifiled a, suit for a declaration only, with- 
-suits’-which were pending’ at‘the commencement of zout relief by:.partition, :that the mortgage did not 
c the Act or in which, though instituted after jita affect their share in the property left by the deceas- 
“commencement, ‘the ‘claim could be madeunder the ued :.-..2-- - ces JE | 
“sections mentioned therein within the time preserib- -- „Held, that.a suit fora bare declaration ought not 
(ed. -It.does..not. obviously, . cover. such suits as are <to..be filed.inthe .circumstances of .the case, ‘The 
- instituted lo after the time during. which the -plaintifs were joint.owners of the . house and house 
= poisons d be made. has expired Mosgng 2 site in. question with O. They. were in possession, 
a ANOWN As Massip. Saauip GANG v. Buromanr ~-but.-were not entitled to outright ownership, and, 
--GUEDWARA -PARBANDHAKI OOMMITTHH, AMRITSAR itherefore,. matter in controversy .between the parties 
oa Nae N. i , — Lah 945F B „could. not. bewettled_finally..until the joint property 
\Speclfic-Rellef Act (1 of 1877), 8. 16—-Contrace iwas. partitioned between the parties, as it was 
to sell piot—Barnest mongey. paid--Pari sthen sold 2quite clear that the heirs of th? deceased. and CO 
z :totbonalide purchaser. for. value without notice— could. not continues indefinitely as joint owners of 
-¢ Original. contract not showing that part sold oad cthe house, .. PUBANS v. T. AMMAL ; Rang. 18 
~ Om , separate footing from :rest-~Nor. part. sold i<--—7-8. 42—Sutt on behalf of Muhammadan 
. equal in value to remainder: Specific performance community in respect .of mosque in, possession of 
; oprematinder, áf can be allowed. ` ou) e nonzMuslims for mere declaration and injunction 
¢ Defendant No. 1, executed a deed. insfavour of - -—-Relief.of pogsesston not asked though could have 
the splaintiff by which he contracted to sella cer... been asked—, suit, tf maintainable 5 a 
-tain plot of land; certain amotint was paid by the . -Peş Fuli Bench (Din Mohammad, J., dissonting.)— 
To as earnest money. Two days later, the. de- The. argument that the ‘Juristic person’ being the 
tendant No. 1_sold, part.of the plot to defendant No mosque sapnot sus for its own possession is obviously 
2. ;Defendant. No. $ was a. bonaefide purchaser for .fallaciaus; for the ‘juristio’ person is the religions 
value without notice of the contract between defend- . institution and not the building of the mosque and 
ant No. 1 and the plaintif There was nothing im othe institution 18, therefore, clearly entitled, to 
the contract, to suggest that part of.it stood on a claim possession of the mosque or its sitefor the 
separate and independent footing eae naka _ P&nefit of all pemons interested in the institution. 
“It Was merely.an agreemeni,to sell a plot of. land for Where, therefore, 8 quit is instituted on behalf of 
<&, Certain sum gf money. ‘There was absolutely no -the whole Df the Muhammadan community in respect 
evidence that the portion sold to idefendant No.3 of-a. mosque. in possession of non-Muslims and the 
.gnd, balance were ofequal value: e - only relief claimed is one for declaration and injunc- 
Held, thats. 16, Specific Relief Act, had no ap- ‘tion.though the suit could have been brought even 
Poa The specific performance of the.part of for-possession, such suit is, not maintainable under 
the 








original contrac} could not be granted, Ku 6.42, Bpedific Relief Aot. ie nia 
Hama v. GOKUL OHAND BzaJanidsi ea Gal. 315 . (Per Din Mohammad, J.)—A beneficiary in some 
—— 8.42. Bes Mortgage . - 963 -oases may be entitled to 1ecover endowed property 


— 7-8 ft 2—Decree-holder not’ attachin ‘property for the, benefis of the trustee ; but it is nêt 
. tn, dtspute—Sutt for. declaration What provers : for the, beneficiaries of,a mosque to bring A suit for 
-belonged to judgment-dettpra “and wae attachable, popsession of she mosque itself and that they cannot 
Wf Ges. teat i j f rr compelled, so to, do if they merely seek to estab- 
.--though. the. gleoree:hofders .have not »proceeded ‘lishstheirright-to offer preyers in it. This. right 
a 
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they can exercise ftrespective of the faet that the 
mosque is inthe custody of a non-Muslim,.inasmuch 
as under the Muhammadan Law a non-Muslim can 
be a custodian of a mosque To deny the bene 
ficiaries a relief by way of declaration would be to 
limit the scope of the substantive part of s. 42 
Specific Relief Act, within a very narrow limit and 


.to extend that of the proviso beyond - legitimate 


bounds. The proviso tes. 42 comes into pla where 
the plaintiff being able to seek further Telit than 


‘a more declaration of title omits to do so; and 


the beneficiaries of a mosque are not able to sue 
for atime of the mosque within the meaning 
of the prayiso. Mosqua Known as MASJID BHARID 
Ganz y. SEROMANI GURDWARA PARBANDHAK COMMITTEJ, 
AMRITSAR _ Lah. 945 FB 
—— 8, 58—Acquisition of easement inr t of 
window by plaints7f and decree granting mandatory 
injunction against defendant—fxeoution of decree 
sought on ground of infringement of ita terma— 

Defendant, if can plead that subject-matter forming 

ground of mandatory injunction na ionger exists 

—Heldon facts that location and dimensions of 

window were sochanged that old wasement could 

not continue, 

_it is always open in a decree granting an injunc, 
tion @gaimet a certain person when.execution waa 
taken out of that decrees onthe ground that that 
person has infringed the terms of the deores, to 
take as his defence that the subject-matter which 





- formed the grounds for the mandatory injunction 


no longer existed and, therefore, that it was ım- 
ssible for him to infringe the terms of any 
ecree, 

The plaintiff had acquired a right of easement in 
respect of certain window and had obtained a man- 
datory injunotion restraining the defendant from 
Interlering with the enjoyment of such easement, 
The window in of which an easement was 
acquired was 4 feet long Z feet wide and waa gsituat~ 
ed at a height of 10 or 11 feet from the ground, 
The house was subsequently re-built and the 
dimensions and position of the window was changed, 
It was then 4 t long 2 feet broad and was 
situated ata height of 16 feet from the ground, 
Plaintiff subsequently sought to execute the decree 
granting mandatory injunction on the ground that: 
the terms were infringed by the defendant : 

Held, that both the location and the dimensions 
of the window had been altered in such a fashion 
that it was impossible to say or Bold that the old 
easoment pertaining to the old window continued 
for the benefit of the new window. Kuazan SINGH 
v, BALLA RAM | ad Lah. 870 

8. 56—Suit for injunction for restoration 
of demolished mosque to sts original shape—Keltef, 


tf can be granted—On_ failure to obey, procedure 
under 0. » T. 32, Osuid Procedure Code (Act Y 
of 19085, tf can be applied, e z 


& person 
ty of demo- 
-hot escape 
for ita recon- 


Held, (per Din Mohammad J.}—Th 

who takes upon himself the Wi ah | 
lishing the’building of a mosque could 
his liability, in a suit for inyunchio.. 


‘strficbion, to restore it to ite original ahape merely 


on the ground that it was physically impossible to 
reconstruct ib in the exact shape, form and condi- 
&ion in whioh the building stood when it was demo- 
lished. Under O. XXI, r. 32, sub-r, (5), Oivil Proce- 
die Cod&, if the defendanta refused to obey the 
injunction issued, the Oourt could direct even the 
plamtiñs, or any other person, to do the act requir 


ed to be done so far as practicable, at the cost of - 


= judgment-debtors, and the expenses incurred. 
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thereon could be recevered as if they were included 
in the decree. Mosque Known AB MASJID. Sqanip 
Ga@sv Sarofant GURDWARA PaRBANDHAK OOMMITTAEL 

ITSAR g Lak. 945 FB 
88 56 and 21, Sss U. P. District Boards 
Act, 1922, a. 71 ° 875 


Stamp Act (il of 1899), 8. 35— Improperly 
stamped promissory note—Admissibility of, to prove 
acknowledgment of liability to save limitation 





e under Limitation Act IX of 1808), 3. 19, in 
reapect of pro-note previously executed. | 
Where a promissory note e contains in addition 


a statement thas tha amount for which 
if was given was due in settlament of a previous 
account, and the instrument is not sufficiently 
stamped, it is inadmissible for any purposes; it 
cannot even be usedas an acknowledgment under 
s. 19, Limitation Act. PANTAPATI Nacaswaga Rao Y. 


to promi 


Moka NaRAYNAMUBTHI ° Mad. 24 
——-—§8ch. |, Art. 35 (a) (iv). Sea» Stamp Act, 
1899, Sch. I, Art. 35 (a) (4) 313 





rt. 33 (a) (I) (iv)—Art. 35 (a) (D), 
when applies—Lease with stipulation that lessee to 
vacate on one month's notice—Lease held falla 
under Art. 35 (a) (iv). 7 
A lease to fall under Art. 35 (a) (4), Sch. I; Stamp 

Act, mast be one for less than one year, A lease for 
less than one year means a leasefor some specified 
period which is less than 12 months. Where a lease 

- of cartain houses is with a stipulation that ifthe owner 

wishes to have the houses vacated, he is to give 
one month's notice, the lease does not fall under 
Art. 35 (a) (4) but is one for an indefinite period fall- 
ing under Art, 35 (a) (iv). MANGAL Port v BALDBO 
Puri All. 313 


Succession Act (XXXIX of 19265), Part. 9, 
Chap. |, & 218 — Engutry under Okap. I — 
. [Question whether testator was Christian or Muham- 
madan—Court assuming him to be ofone religion 
and proceeding—Presumption that, that assumption 
186 correct, if arises— Muhammadan by will dis- 
posing of share exceeding his powers—Will, if 
can be admitted to probate. 
probate proceedings,- the questions whether 
the testator was a Muhammadan or Ohristian, whe- 
ther he had any disposing power over the subject- 
matter of the will and his relationship, are irrelevant. 
Where on such a contest the Oourt proceeds on as- 
sumptions without deciding that the testator was 
either & Muhammadan or Ohristian and that he had 
a particular relatiohship and proceeds to consider 
the case on those assumptions, 16 is a perfectly pro- 
per proceeding, and does not, in the slightest degree, 
raise any presumpésion thereafter that those assump- 
tions are correct. -> 
A Muhammadan will can be admitted to probate 
although ıt purports to deal with more than 
share which the testator had disposing power over. 
If, however, more than that share is disposed gf by 
will, the position of the executor with regard to tha 
excess will be different in kind from what ıt would 
be if the testatria had power to dispose ofthe whole 
estate. The Probate Oourt has no jurisdiction to 
determine any such queationor any other question of 
title. |. ABDUL Rasip v. Minuazun Hasan Nag. 897 
8.2 (N)—Wéill providing that on testator's 
death property to be heid by widow and daughter-in- 
law tn equali shdres for Uufe—No rights transfer 
~ After widow's e ker share to go to younger 
son absolutely— In eq& of his death before widow 
properiy togo to legal heirs of son-—-On death of : 
. - daughter-in-law her shafa to go tesons of his eldest A 
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son in absolute right~Doc#ment, whether will— 

Probate held could legally issue. A 

One ofthe clauses of a will was inthe follafring 
terms: “Upon my demise my wife and my danghter- 
in-law willin equal shares get the properties left by 
me but in all these properties they will have life- 
interest only. They willnot be entitled to transfer 
the said properties by way of any gift or sale, On 
the demise of my wife, my younger (son) will get 
half share of the properties left by me in absolute 
right. God forbid if during the hfetime of my wife 
my younger son dies,,then the person or persons 
who will be the legal hairs of the said younger son of 
mine at the time ofthe death of my wife will get the 
said eight annaa share in absolute right, On the 
demise of my daughter-in-law the sons of my eldest 
son will get in equal shares the remaining eight 
annas share of my properties in absolute right”: 

Held, that these provisions clearly satisfied the 
requirements of the definition of a will as contained 
in s. 8, cl. (n), Succession Act. That being the 
position, the document must be ed as contain- 
ing provisions which make it a will and, therefore, 
was a document in respect of which the probate may 
legally issue. Ganre SHAW v, Patra Dassi Cal. 920 
s. 5—Parst resident in Baroda State dytng 

leaving immovable property in British Indta— 

Succession to such property—Law applicable ts one 

prevailing in British India and not custom 

vatling in Baroda State. 
ven though status of parties, would ordinarily 
be determined according to the law of domicile, and 
such status would be recognised by British Courts, 
nevertheless e. 5, Succession Act, provides that for 
oses of succession to immovable property situat- 
ed in British India the law applicable will be that 
of British India. 

Bo where a Parsi who had been a resident of 
the State of Baroda, dies leaving immovable prop- 
erty in British India, the succession to such proper- 
ty shall be governed according to law prevailing 
in British India, according to which a divores anfong 
Parsis by mutual fargats or releases is nota valid 
divorce and will not T recognised in British India 
though it may be valid In the State of Barada. 
Ratanssaw Dinsyawst OHOTHIA w. BAMANJI DHANJI- 
BHAI Bom. 200 

8. 214 (1) (a)—Áppellate Court, if can pase 
provisional decree allowing production of succes- 

ston certificate within reasonable time. * 

There is little difference bptween an Appellate 
Oourt giving 8 provisional decree and an Appellate 
Court suspending its decree antil the succession 
certificate has been obtained. There is no doubt that 
the latter course is within its power, but the former 
course is also within its power, and in accordance 
with the intention of s. 214, Succession Act. Hence 
an Appellate Gourt can pass a provisional decree 
allowing the production of 8 succession certificate 
witein a reasonable time. Mauna Po Hrwa v Ma 
Naws Zin 6 Rang. 103 
Succession certificate— Decree in favour,of last 

‘holder of impartible estate — Erecution by next 

holder — Succession certificate, if necessary. 

Succession to an impartible estate is dependent 
and is to be determined upon the footing of survivor- 
ship. It necessarily follows that no succession certi- 
feate is required for execution of a decree for costs 
which forms a part of the impartible estate. RAM 
RANBIJAYA Prasad SINGH v, Kesyp Prasad BINGH 

- i É Pat. 558 
Sugar Excise Duty Agt ¿Xiv of 1934),8. 8— 
‘Sugar HacteeeDuty 
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Case under s. 8—Duty of Magistrate to summarise 

ingredients of offence in charge—Accused evading 

payment of duty—Oourt’s duty to see under what 
provisions duty 18 payable—Scheme of Act — 

Assessment for duty payable on each month's return 

—Assessment for number of months—Late payment 

of duty, whether amounts to evading payment— 

Omission to file return in Form B, whether evading 

ayment—Duty of prosectftion in such case— 

Failure to submit return tn Form B—Offence-~ 

Failure to keep correct dany account and failure 

to keep any account at all. 

Although it is not incumbent upon a Magistrate 
to frame a charge against an accused in aè case which 
is being tried as & summons cage, yet it would be 
proper ifthe Magistrate actually frames a charge 
or summarises the ingredients of the offence (and read 
them over to the accused beforethe trial begins) 
which the aceused are “required to meet in the casa 
under the Sugar Excise Duty Aci of 1934. n 

In order to see whether the persons accused under 
a. 8 of the Aet evaded payment of daty it is neces- 
Bary to Se a the provisions under which the 
duty payable by the owner of a factory is assess- 

d 


ed. 

» The scheme of the Act appears to contemplate that 
an assessment should be made for the ed Fat ales 
on each month's return or transactions an oes not 
appear to contemplate a combined assessment for a 
number af months. 

A late payment of duty is not evading payment of 
the duty. j | 

The omissionto filea returnin Form B, cannot be 
held to be an evasion to pay the duty. The pandaan: 
tion has to establish other facts from which an in- 
ference could be drawn that the accusedfailed to 
file the return with the object of evading payment of 
the duty. 

Person failing to submit a return to the Oollector 
in Form B, are guilty of the offence of failing to 
supply information which they are uired to do 
by Art.5o0f the Sugar Excise Duty Order of 1934, 
But failure to keep correct daily, accounts is not 
failure to supply si ase ieee tart as is contemplated 
by s 8 of the Sugar Excise Duty Act. 

Failure to keep any account is an offence punish- 
able under Art. 8. Theobject of this provision is to 
force the owners of a factory tokeep a cerrect dail 
account. Unless an account is kept it is impossi- 
ble to say that it,is correct or incorrect. The pro- 
visionsofthe Act would become nugatory if the 
owners of a factory kept no account at all and the 
result would be not only harassment to the public by 
summary assessment which may be unduly high but 
++ would also impose upon the public authorities 
enormous labour of finding out from dubious sources 
and by adopting onerous measures the amount of 
sugar which is being manufactured and used inor 
removed from & patticular factory. Basarı Ram v, 
EMPEROR $ Pat. 531 
Sugar Excise Duty Order, 1934, Arts, 8, 5. Sea 

Sugar Excise Duty Act 1934, s4 8 531 
m Art. 15, interpretation of--Power of 

Collector to accept money in Lieu of puntshment for 

breach of provistona of Order and Act. .« 

The language of Art 15 of the Sugar Excise Duty 
Order makes it clear that the Oollector has the 
power to accept 8 sum of money only ym lieu of 

ishmentfor breach of any of the provisions of the 

Drder put not ofthe Act. Bsyart Ram y. EMPAROR 

f—Positi a Pat, a 

Surety—Dsrscharge of—Posttwve act on part o 

obliges: to the prejudice of surety mst be proved— 


xcii. 


Surety— coneld. || Ra 
Mere laches or acquiescence on his part°ts not 
enough. 

Mere laches of the obligee, or a mere passive 
acquiescence by the obligeein acts which are con- 
trary to the conditions of a bond, is not sufficient 
of iteelf to relieve the sureties Theremust be some 
positive act dome by him to the prejudice of the 
surety, or such degree of negligence, as to imply com 
nivance and amount tofraud 

A stood surety to the Municipality for Ba Tax 
Oollector. There was no condition in the surety 
bond that the Municipality should supervise the 
work of B. The bye-laws passed prescribing the 
supervision ¢f Tax Collectors were only passed for 


the protection of the Municipality. On defalcation ' 


of B: 

Held, that in order to discharge A from liability 
for B it was necessary to show that the Municipa- 
lity was guilty of affirmative and not merely of 
negatjve misconduct. AH Yan v. PRESIDRNT WAKRMA 
MUNICIPAL OOMMITTRA - Rang. 255 
Telegraphs Act (XI! of 1885 s 27-- 

Applicability— Offence under—Eesenttals of—Head 

telephone operator transmitting measåge on behalf 

oy ho owner without payment of charge— 
harges not payable beforehand according to Rules 

Operator's duty to prepare memoranda and 

register of calls for monthly bills — Allegation 

that he cither omitted or prepared false memoranda 

NO offence held was committed under a «27. 

‘Section 27, Telegraphs Act, contemplates, that the 
defrauding should be the result of the tranamission 
of the message without recovering the prescribed 
charge. The section is intended only to apply to 
those cases in which the charge prescribed re- 
coverable before transmission of the message. 

The allegation against a head operator at the 
telephone exchange was that he transmitted certain 
messages on behalf af a telephone-owner with the 
intention of defrauding Government. The charges 
for these messages were not payable before the trans- 
mission of the messages according tothe Rules, but 
it was the duty gf the head operator to prepare 
certain memoranda and register the particulars of 
the calls, so as tofurnishthe basis for the monthl 
bills to be submitted to the caller for payment 
was charged under a. 27, Telegraphs Act. The pro- 
secution case was that he had either omitted to pre- 
pare thess memoranda or had prepared false ones in 
order to defraud Government: 

Held, that no offence was committed under s, 27 as 
the charge prescribed by the Government was enot 
payable in advance as stated above and conseguently 
there was nothing wrong inthe mere transmission of 
a message without payment of the charge. Even if 
the offence consisted in omitting to record necessary 

rticulars, it did not fall under s, 27. KMPAROR v. 

AGIRI Dan Lah. 155 
Tort. Szr U. P, District Boards Aœ, 19228, 5 71 ° 

è 875 
~~ Mosque in possession of Sikhs for long time— 

Sikhs acquiring title and all rights of Muham- 

madans in it lost—Demoliiion of mosque by Sikhs, 

if “tort and if gives cause of action to Muslims. 

Per Full Bench (Din Mohammad, J., dissenting )— 
Where the Muhammadans have lostall rights in the 
bwilding ofa mosque by adverse possession long ago 
and title has passed to the Sikhs, there cannot be 
any bli tbn on the Sikhs to keep the buildin 
intact. e demolition of the building of suc 
mosque by Sikhs, therefore, is not a ‘tort’ and doeg 
not give Muslims afcause of action. 

(Per Din Mohammad, J.)—Even if the Sikhs have 

° 4 ~ 


INDIAN OASES 


, ed secondary meaning, it 16, 0É 


[1938 
Tort- concld. 


been in possession of tha#@mosgue for a long time the 
demolition of the building by them ie tort and gives 
a 08 of actif: to Muslims Mosqua KNOWN as 
Massip SHAHID Gand v. BAROMANI GURDWARA 
PARBAND dAK COMMITTSR, AMRITSAR Lah 945 FB 


— ee 





left open constituting nuisance-~Proper form of 

injunction 

Where the door of a privy which abuts the pub- 
lic street, constitutes nuisance only when it is left 
open, the proper form of an injunction in a suit is 
to require the owner to putup, a suitable spring 
door forthe privy. KRISHNA ẹ OHANDRA v 
OBAND 4 - Lak. 81 
—-—— Trespass — Suit for demaglstion —‘Ohatra’ 

built by defendant over lane tn assertion of 

exclusive right to lane—Plaintiff alleging lane as 
joint—Held there was injury to plaintiff's rights 

and sutt was competent . 

The defendant built a ‘chatra’ over a lane in 
assertion of an exclusive right to the lane. The 
plaintiff brought a suit for its demolition alleging 
that the lane was joint: 

Held, that the building of ‘chatra’ was an injury 
to the plaintiffs’ rights and the suit was maintain- 
eable. Hans Ras v. JAGAT Sinau Lah, 254 
Trade-mark: Ser Penal Code 1880, s. 48 144 
—Registration—Words merely descriptive of 
patented product—Putent expiring — Words, if 
can be registered—The word may acquire 
secondary meaning indicaiive of origtn—Rival 
manufacturer manufacturing goods similar in 
appearance as patented product and adopting them 
descriptive -name by which patented product had 
been known—Whether amounts to‘pasmng of. ` 
A name of a patented product which is merely 





Nuisance —Injunction--Door of privy when. 


P 


OPAL ` 


m_m A 


descriptive of the product cannot bs registered after ` 


the expiry of the patentas a trade-mark. It would 
be amounting to prolong the patent monopoly. 
The effect of s. 11, Trade Mark and Design Aot (R. 8. 
Canada 1927 c, 201) is that a word is not. regis 
trable under the Act asa trade-mark which ig mere- 


ly descriptive of the character and quality ah the 
Iba” 


oods in connection with which it is used 
oweyer, olear that such a descriptive word may pos- 


sibly have acquired a secondary meaning, and have . 


come to mean or indicate that the goods in connec- 
tion with which it is uged are the goods of a parti- 
cular manufacturer: in other words that the word 
in questionshas in its sscondary meaning become in- 
dicative of origin. But the onus on the person who 
attempts to establish this secondary meaning is a 
heavy one Ifin addition to being descriptive of 
the goods in connection with which it is used, it is 
in fact the name ef the product of which those 
goods are corfiposed then a state of affairs exists 


Į 


which makes it extremely difficult that the word- 


should eger become indicative of origin, so, as to 
render it capable of registration as a trade-mark. 
The difficulty may sometimes be overcome in 8 Cese 
where the alleged trade-mark is in fast a description 
of the goods, but is not recognised by the trade or 
the public as being such, andis taken bythem as 
being a fancy name, e g, where a chemical desorip- 
tion not generally known to the public has been 
adopted, or where an unusual substance unknown 
to the public ıs being in the manufacture, 
Where the words are purely descriptive and in com- 
mon use, it is even more difficult to conceige a case 
in which they could gcquire a secondary meaning. 
In order to ascertain wh the words have acquir- 
rimary importance 
to wee how ihe manufacture used the words, é. ¢, to 


Vol 175] 


Trade mark—concld, 


sse whether he used them as® trade name or Oom- 
mon Law trade-mark for the purpose of. indicating 
the origin of the goods, or whether tey were fused 
merely descriptively. A 
ere œ name is descriptive of patented cous 
it is difficult to conceive that a manufacturer could be 
held guilty of passing off, if he manufactured the 
goods in accordance with the expired patente, and 
the only similarity between the rival goods lay in 
the appearance of the goods so manufactured and the 
apr to them of the name by which the patent- 
woods had been known, It is conceivable that 
in the case of a pategt,-long ago expired, the evi- 
dence might possfbly establish that the name had 
become distinctiye of a particular manufactorer 
rather than descriptive ofthe goods, with the result 
that other manufacturers of the goods could be com- 
pelled to adopt some means of effectively distingu- 
ishing their goods from those of the particular manu- 
facturer. But difficult as such a case is to prove in 
the case of a descriptive word, it must be addi- 
tionally difficult in the case where a word is the 
name of goods as well as being descriptive of those 
oods. OANADIAN Surappap Wheat Company, LTD. 9. 
LLOG@ COMPANY oF ADADA, Lrg s PO178 
Transfer of Property Act (IV of 1882), ss. 3,. 

130 (1)— Liability to Uecome due in future from 

unascertained person and arising out of relation- 

ship not yet inexistence-~Whether “debt” within 
meaning of s. 3and s 130 (1)—E fect of s. 130 (1 — 

Section clothes transferee with right to sue for debt 

in hts own name without notice to debtor— 

“Hypothecation” or “charge,” whether transfer for 

rposes of 8. 130 (1). 

ma facie,a liability to arise in the future on 
the part of an unknown person out ofa relationship, 
contractual or otherwise, which does not yet exist, 
cannot, on any ordinary use of language, be describ- 
ed asa “debt ': still less can it be describedas an 
“existing’ debt Neither can it be “accruing” or 
“conditional” and, it cannot be “contingent”. A 
contingency is something that may mapper in kature 
which affects a present relationship. For instance, a 
contingent interest, such as a contingent life-interest, 
presupposes an existing intereat which may or may 
not develop into an interest in possession The 
interest is there all the time It-is even saleable as 
such. When a. 3, Transfer of Property Act, refers to 
an “existing” debt, it intends thereby to exclude a 
debt which does not yet exist at all. To hold other- 
wise would involve reading into the definition the” 
antithesis ofeach of the word8 used and expanding 
it to read “existing or non-existing’, acaruing or 
immediate, conditional or unconditional, contingent 
or certain. . 

The effect of s. 180 (1), Transfer of Property Act, is 
in the cases which it covers to confer without notice 
to the debtor a legal title on the transferee ag oppused 
to an equitable title only. But it cann e too 
stæongly emphasized thati's purpose and effect is mere- 
ly to confer a gitle and to enable the assignee to sue io 
his own name and hag nothing to do with ssession. 
It is merely designed to circumvent thé necessity 
for notice to be given tothe debtor before the assignee 
sues him, n 

A mere “hypothecation” or “charge” amounts to 
a “transfer” forthe purpose of 8.180 (1), Transfer of 


Propeity Act The-definition of “transfer of pro- 
perty” gontnined in s. 5, doen not, affect the 
question, as that is a definition of the composite’ 


phrase “transfer of propêrty" for the purpose only of 
those sections of the Act Which immediately succeed 


it wm Whiche those articular’ words frequently 
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Transfer of Property Act—}ontd. 


ocour. “In the matter of Avis STEPHENS 
Rang 786 
—8.6 (e)—Dissolution of Clearing Agency firm 

—One of partners subsequently transferring firm's 

right, to recover or thetr value aa damages 

from sub-agents — Transfer, whether valid 

Transferee, if can sug. 

A right to take accounts and to recover such sums 
as may beafound due, is not assignable, being a mere 
right to sue within the meaning ofs.6,.cl. (e) of the 
Transfer of Property Act, and the assignee is, there- 





_ fore, not entitled to maintain a suit for such a pur- 


pose. : 
A Olearing Agency operated in 8. y ag aaa of 
four partners. e business of the was to 
obtain railway receipts from business concerns in S, 
et from them the railway freight and other transfer 
freight glong with commission and then clear the 
goods mentioned in the railway receipts at R station 
and forward them to the owners of the goods in 8, 
This 8 firm-appointed the firm K of R  as*their 
eub-agentsan R for the purpose of clearing the 
goods at the railway etation and putting them on 
lorries to bechrried to 8. Thera was some negligence 
onthe part of the agent firm at R. N, one of the 
paitners of the firm at 9, describing himself as a sole 
propristor executed a deed in favour of the plaintiff 
whereby for a certain consideration he transferred 
the firm's right to recover goods or their value by 
way of damages from the agent firm K at R. Thie 
was done after the clearingfirm was dissolved, 
Plaintiff brought a suit against N and firm K: 
Held, that N had no power to transfer any asset of 
the firm to the plaintiff 
Heid, also, that if the sub-agent firm at R was 
negligent, the Olearing Agency might call them to 
account and sue for compensation, but it had no pro- 
perty ın the goods. What was transferred was a mere 
right to sue and hence no suit was maintainable by 
the plamtiff. HARAM SINGH v. Napangin BING ı 
Lah. 667 
~ — gs. 6 <«f), 10-—Thika doami tenure in 
Hazaribagh District —— Whether transferable — 
Consent of landlord-~ EstoPpel — Tenure-hoider 
mortgaging tenure and obtaining advances — 
Whether can say in executton that tenure is non- 
transferable or that landlord's consent is required 
for transfer. 
In order to demonstrate that the tenure (thika 
doami tenure in Hazaribagh District) is not trans- 
ferable, it woufd have to be shown that the tenure 
holder occupied something in the nature of an office 
rather than the mere enjoyment of property. If for 
instance the tenure-holder were reallya v 8 
headman of the kind described by Mr. Sifton in 
paras, 195 and 186 of the Settlement Report then the 
tenure might well be non-transferable as being 
analogous tothe office described-in sub-s. (f) of s.6 
sof the Transferpf Property Agt. Even if the tenure 
had not been tranaferable by custom when it was 
created, f would have become transferable on the 
enactment of the Transfer cf Property Act, where- 
by property ofall kind 18 made transferable with 
certain exceptions ° 
lt 13 notopen to the tenure-holder, who obtained 
advances from the decree-holder by nfortgaging his 
tenure on the representation that he enjoyed, a 
transferable interest inthe land, to object in execu- 
tion proceedings that his interest®*is one evhich 
cannot, in any circumstances, be alienateds Whether 
the landlord is entitled to object to the transfer is 
another matter; but the tenant cannot in execution 
proceedings prevent the sale of hjs owf 1ight,. title. 
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and interest by putting forward the plea that the 
landlord's consent will be required to complete the 
title of the purchaser. That will te a.matter be- 
tween the purchaser and the landlord Somar Ram 
v, BUDHU Rau Pat. 482 
s 41. Sep Mortgage 263 
8. 41— Person giving consent to transfer not 
having knowledge of his title to property—Section, 


if applies 
hen mentioned ins, 41, Transfer “of Prop- 


XClv 





The consen 
erty Act, includes a consent which is basedon a 
mistake. Where, therefore, the person consenting 
to a transfer has no knowledge of his title to the 


property at the time of his giving consent, e 41, 
applies, Suoki Lar v. DAMODAR Das Lah. 832 
—ss. 43,6—Transferor erroneously represent- 





ing that heia full owner though in fact entttled 
< only to spes successionis- 8. 6, if applies. e 
Where an erroneous represgntation is made by a 
transferor that he is the full owner (though in fact 
he heb merely a spes successionis), then if the trans 
feror happens later to obtain the real inferest, pre- 
vious transfer can operate on that interest The 
operation of s.6, Transfer of Property eâct, is con- 
fined to cases in which the transfer purports to be 
that of spes successionis, or where the transferee 
knows that the transferor has no more to give. 
VITHABAI DATTU Pattar v, MALHAR SHANKAR KULKARNI 
; Bom. 190 
s. 51—Decree for possession— Defeniant in 
possession—Accounts of income not kept—No proof 
of present value of improvements—Held, defendant- 
not entitled to compensation fer improvements. 
Where the plaintiff hes obtained a decree for eg 
geasion in hie favour, he having better title than 
the defendant, and the defendant, though in posses- 
sion for a long time has kept no accounts of income 
derived from it and there is nothing to show the 
resent value of the improvements effected by him, 
6 is not entitled to any compensation on account 
of the improvements. Buat ASU Ram v. BULAGI Das 
i Lah 320 
8. 53. Sse Civil Procedure Code, 1908, 





O. KAT, r. 83 e 643 
mme 53—Possession givento grantee—Grantor 
- agreeing to mutation — Whet amounts to 


“transfer” within meaning of 8. 53. | 

Giving possession tothe grantee or allowing her 
to hold possession and then agiesing to mutation 
(though the transactions are fictitious) amount of 
transfer which is voidable under thee provisions to 
a 53 of the Transfer of Property Act ASKARI Baca 
v BALLABH Das Oudh 708 

——s88, 54, 118—Sale and exchange— Natre of 
consideration should be seen — Transaction held 
exchange and not sale, 

No bard and fast rule can be laid down as to 
when two transactions would amount to asale or 
an exchange. There can be cases im which on the, 
game day and at the®same time the parties may 
enter into two independent sales? But if she two 
transactions which purport to be two independent 
gales have been made without payment of conside- 
ration ean cash and form part and parcel of the 
game transaction, they would amount to an exchange 
because apparently their consideration is nothing 
but.a transfer of ownership in property by bne party 
to the other. The mere fact that the value of the 
propery transferred has been fixed does not convert 
the trdnsackion into one of sale when it really is one 
of exchange It is not the name orform of the 
transaction but the nature of the. conaideration paid 
for the tran#fer which determines the nature of the 
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transfer itself, If the gonsiderationfor the transfer ~ 
is not paid in cash „but is paid by transfer of the 
ownerghip of soge property, it would be only an er- 
changesand not a sale. 


Held, on facts thatthe transaction was one of 
exchange and not sale, RAM BADAN Lan v? KUNWAR 
SINGH All. 618 


68. 55 (2)— Agreement and conveyance— 
Conveyance must be in conformity with agreement 
— Agreement showing vendor fullowner of pro- 
eperty—Later on vendor alleging himself not full 
owner—Effect of—Decree for specifie performance. 
— Duty of Appellate Court-eNature of decree to. 
be passed ia . 

When parties enter into an agreement for sale 
and certain representations are made by the vendor 
as to his title, the conveyance which follows must 
be inconformity withthe terms of the agreement. 
Although the conveyance may come to be executed 
later, still- in equity, if will take retrospective 
effect from the date of the agreement. That shows 
that the conveyance must be in terms of the 
agreement Now it that is so, the Oourts are 
hound to put the parties in the same situation in 
which they were on the date of the agreement. 
Where the agreement shows that the vendor was 
“a full and absolute owner,of the property which he 
professed to transfer, whatever disputes he raised 
later on would not deprive the agreement of its 
validity. The agreement would either stand or 
fall as a whole, If it stands, then the conveyance 
must be in conformity with its terms. The passing 
of the decree for specific performance itself js. 
evidence that the parties were bound by their 
original agreement. If that is the effect of the 
decree, as it ought to be, then tne recitals of the 
representation must reflect the spirit of the agree- 
ment 

On this view the lower Appellate Oourt ought to 
accept the draft presented bythe vendes which is in 
conformity with the agreement and not the one 
presented by the vendor which ış at variance 
with ‘it. nder s 55 (2) of the Transfer of 
Property Act it is presumed that the seller con- 
tracts with the-buyer that the interest which the 
sellers professes to transfer to the buyer subsists 
and that he has power to transfer the same. 
The vendee would be deprived of this statutory 
advantage if the conveyance were to contain on ex- 
press covenant to the contrary. To do Bo would be 
running oouhter to the spirit of the agreement and 
the decree and the law. governing such transactions. 
SHANKAR v RaAMOHANDRA Nag 761 

8 58 (f)—Mortgage by deposit of title deeds 
—~Oreation of—Deposit of whole or most material 
documents of fitle,°if necessary— Depositing of 
deeds bona fide relating to property or being 
matertal evidence of title or showing intention to 
create security, if suficient . 

In order to create a valid mortgage by deposit 
title deeds under s. 58 (f}, Transfer of Prope 
Act, 1t 18 not necessary that the whol®, or even the 
most matesial of the documents of title to the pro- 
perty should be deffosited, nor that the documents 
deposited should show a complete or good title in 
the depositor. It is sufficient if the deeds deposited 
bona fide relate to the property or are material eyi- 
dences of title or are shown to have been deposited 
whit the intention of, creating a security thereon. 
K. L. O. T. O.,IDAMBARAM OEBETTYAR v, Azra Mau 

* . e Rang. 206 FB 
—8, 66 — Applicabdilaty of —~Whether applies 
toa case of lease grantedabyeihe mortgagor, 
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The contention thats. 66, Transfer of Property 
Act, is never intended to apply to a lease granted 
by a mortgagor who has been allawed to main 
in possession is unsound because a® mere 

erusal of the language of the section. makes 
i char ‘that it is intended to epply generally 
to al] cases where a mortgagor has done some 
acta which either destroyed or injured the property 
in his possession, and if by such act on his part the 
security is rendered insufficient, the section would, 
therefore, apply to the case of a lease granted b 
the mortgagor. RAMASRBAY Prasap Onoupsary 9 G G, 
ATKINS . Pat, 279 

— 8, 66—dLeate by agor, tf should be 
presumed bad—Lessee, tf should prove that lease 
- was usual, * i 

The relative position of a mortgagee andof a 
tenant under & tenancy created by the mortgagor 
after a legal mortgage is well settled in England 
but it would bea mistak& to apply these English 
rules to the relations resulting from an Indian 
umpe mortgage. er 
- ere the mortgagor’s leases are questioned by 
the mortgagee, the burden is not on the lessee to 
prove that they were usual and given in the 
ordimary course of management, especially where 
the mortgagse's dues arewatish by Be sale of the” 
aan Lang property and a lease given by the mortgagor 
cannot be presumed to be bad under a. 66, Transfer 
of Property Act. Ramasray Prasan Osoupuary v. 
G. Q. ATKINS - Pat, 279 
—8. 68—Morigagee claiming only money decree 

on personal covenant—Court cannot insist upon 

his filing mortgage suit. - pte 

A portion ofthe mortgaged property wss sold in 
revenue sale by reason of the mortgagor's default. 
The mortgages instituted a suit for money decree 
on the personal eovenant : 

- Held, that the Oourt could not insist upon his 
filing a mortgage suit even when he did not wish to 
havea mortgage decree. OnInNaswamMI IYENGAR v, 














NAU Mad, 593 
8. 118. Sse Transfer of Property Act, 18t2, 
B. 54 618 
8.126—(Before amendment in  1929)—- 


Section, if affected Hindu Law. 
Section 129, nafer of Property Act, as it stood 
before the amendment of 1929, kept the rules of 


Hindu Law unaffected by anything contained in 
Ohap. 7, Transfer of Property Act. ORMAN ALI MIJI 
y, UZIR ALI Sung e Jal. 712 


8.130 (1)—Right under s, 130 (1) and right 
conferred by a. 52 (2) (o), Presidency Towns 
Insolvency - Act (III of 1909) — Distinction— 
Mortgage of book debts — Appropriate way to end 
reputed ownership — Assignee taking possession 

‘of mortgaged property ~- Posting of notices on 
entrance—Insolvency of transferor —No despatch 
of efpress notice to debtors—Hook debts o&tstanding 
gn date of commencement of insolvency held 
avatlable for creditors of insolvent. -- 
The express right of the assignee to sue a debtor 
in his own name conferred by 130 (1), franafer of 
Property Act, and the- “possession, order or dis- 
position” giving rise to a condition of “reputed 
ownership” under s. 8812) (œ, Presidency Towns In- 
solvency Aét, are two entirely separate and distinct 
things. It may very well be that so far as the 
sesignogs right to sue is congerned, it is complete 
and yet there may be left with the -assignor such an 

&ppesarance of continuedeor reputed ownership as to 

invoke the order and? disposition clause. 

L The only appropriate Way to put an end to the 
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assignor’s reputed ownership ef book debts that is re- 
cognized is forthe assignee to give netice to tha 
debtors. If he does not do so, he prima facie leaves 
them—~and voluntarily leaves them—in the order and 
disposition and ieputed ownership of the assignor. 
In view of the fact thathe might at any time since the 
commencement of the security by giving notice have 
terminated his consent to the insolvent’s reputed 
ownership, it is not open to him if he waits until 
ee last moment to say that he has had no time 
to do it, 

A person mortgaged in 1931 hisbook debts, On 
January 5, 1937 the assignee took possession of the 
transferor's property under the charge. Notices to 
that effect were posted at the entrafices. Rut no 
express notice of the charge was sent to the debtors, 
On the next day of the assignees taking pcasession, 
thee transferor applied and got himself adjudicated 
insolvent : 4 

Heid, that the acts of the assignee could not be 
taken to constitute notice to debtors who may, mdeed 
be in any part of the world. The reputed ownership 
of the insolvent did not therefore end. Consequently 
the book dekts outstanding at the date of the com- 
mencement of the insolvency were the property of the 
insolvent divisible. among his creditors. In the 
matter of AWET STEPHENS Rang. 786 
Treasure Trove Act (VI Of 1878), 8. 4—Tkres 
` persons finding treasure and deciding not to report 

to Collector—Accused neither present at finding 

nor when decision not to report arrived at but 
‘> sharing treasure—Accused, if can be convicted of 

abetment of offence under a. 4. 

Three persons found a treasure and finally 
desided not to report the matter tothe Uollector, 
The accused were not present at the finding of the 
treasure and untilthe three finders had finally 
decided not to report, neither of the accused had 
any sort of connection with the matter. The 
accused shared the treasure with the finders: 

Held, that the accused were not guilty of 
abetment of an offence under s. 4, ‘Treasure Trove 
Act, whatever other offence they might have 
committed on the finding tha» they shared the 
treasure illegally. In re SRINIVASA Naloxne 

. Mad. 502 

Trusts Act (Il of 1882), 8.4. Sma Contract Act, 
1872, s. 137 929 
—8. 9O—L taking lease of Sheri lande from 

Government — After his death disruption of family 

—BSons becoming tenants-in-common—M, one of the 

sons, on termination of original lease, obtaining 

Penewal for himself and not for anybody or aa 

anyfody's heir — After death of M, his sone 

obtatning land on occupancy tenure by paying 
occupancy price—M’s sons, if trustees of such land 

or benefit of family 
here is nothing to prevent a member of a joint 
efamily fiom obtaining a grant from Government 
for his own benéfit hether® such a grant enures 
for the benefit of thé family of which he 15 a member 
must depend upon the terms ofthe grant. Itis also 
open to such a person to treat, what initially was 
his separate property, as joint family property ; 
and ifisequally possible for tne family or tha 
members of the family to prove that the consideja- 
tion paid “to Government for the grant originally 
proceaded from the. family funds. In either of tese 
cases though initially the grant was ého separate 
_ property of the grantee, the properiy wauld dequira 
famil y property in which, ac~ 
ling to Hindu Law, the other co-parceners would 
“be equally interested, e . i 
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Trusts Act—concld. , 
_ L-wag the common agcestor and was in possession 
of certain Sheri lands as a lessee from Government 
“After the death of L there wasa disruption of the 
family in the sense that the movable property of the 
family was divided and the sons of L became 
tenants-in-common of the joint family property. When 
the original lease terminated, M, one of the sons 
obtained the lease from the Government. The patia 
showed on the face of it that the lense was granted to 
M for himself so nomine’and not as heir ofanyone 
else, nor for the benefit of the family, subject to this, 
that Government reserved to themselves the right to 
resume the lands. The consideration for the grant did 
not come from the common chest: nor was the land 
thrown into hetchpot end treated as partof the joint 
family property. On the death of M, his sons obtain- 
ed the Sherilands on occupancy tenure on payment of 
occupancy price : on 

Held, that the sons of M could not be regarded as 
trustees holding the property ‘in a fiduciary capacity 
and fer the benefit of the family. 8.90, Trusts Act, 
-therefore did not apply ATTATRAYA SITARAM 
KULKARNI v. B!ANKAR Ma+aDJI KULKARNE ° 

Bom 434 

U P. Agriculturiste’ Rellef Act (XXVII of 1934) 

—Gosis—-Act, if authorises Court to reduce tt. 

The U. P, Agriculturists’ Relief Act does-not autho- 
rise a Gourt to make any reduction in the amount of 
costs allowed-under the original decree DWARKA 
Prasap y. MOHAMMAD TAQI Husain Oudh 161 


—8.2 (2)—Mutawalli, a beneficiary under 
waagf—Whether can be agrtculturist. | 
Trustees can be regarded ae agriculturists within 

the ‘meaning of the definition of the term as given 

in s. 9 (2) of the U. P. Agriculturists Relief Act and 
there is no difference in principle between a trustee, 
and a mutawalls. A mutawallt, therefore, can be an 
agriculturist within the meaning of tue U, P. Agri, 
culturists’ Relief Act If the mutawalli of the waqf 
has beneficial interest under the wagf, the fact 
whether the waqf -was made before or alter borrow- 
ing money does not affect the definition of “agri- 
culturist” contained inthe Act. Dwarza Prasap v. 
MosamMap Tagı HUSAIM Oudh 161 


8, 2 (8)—“Interest” in 5.2 (8)—Mortgagee 
leasing mortgaged property 4 mortgagor on rent 
` Rent’, if amounts to interest. wae 
Section 2 5 of the U. P. Agriculturists Relief Act 
lays down that ‘interest’ includes return to be made 
over and above what was actually lgnt whether the 
game is charged or sought to be recovered spocifical- 
ly by way of interest or in the form of service or 
otherwise. The word ‘otherwisc’ makes this provi- 
sion comprehensive enough to cover what is called 
rent in cases where the mortgagees execute the 
leases in favour of mortgagore and are entitled to 


this ‘rent’ only by virtue of the mortgages in their 








favour so that this ‘rent’ is no more-than the return) 
to be made to the mostgagess over end above what 


was actully lent by them and this beling Bo, it comes 
within the definition of interest and interest is un- 
doubtedly to be dealt with according to the provisions 
of s. 39 of the U P Agriculturists Relief Act, Ram 
NARAIN v. CHANDRIKA PROSAD Oudh 50 
3. 30— Decree amended on February 1, 
1936~—Debt below Rs. 500 and unsecured—Hate of 
thterest. : - A 
Where thadecree is amended on February |, 
1936, and the debt is under Ks 500, and unsecured, 
the rate of interest should be governed by s. 30 
and Soh. ILI of the Act. 
Map TAQI Hesain . 
e Hi Ñ 


è gr 
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DWARKA PRA8AD v.. MOBAM- 
Oudh 161- 


T 
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——— 8, 30 —8S. , applicability of, . to 
usufruciuary aa pl í 
Sections 33 a 


80 are applicable to usufractaary 
es RAM NARAIN vp. UHANDRIKA PRASAD 
4 ; Oudh 50 
~s, 33 —-Costs—Sutt by mortgagor fot? accounts 
—Morigagee losing on all points of defences —No 
ayer for decree under s. 33 (2)—Mortgagee, tf can 
a taxed wrth costa, i 7 
Where themortgagors file suits purely for accounts 
upder s 33 of the Agriculturists’ Relief Act, the mort- 
gagess are not entitled to their costs when almost all 
the points raised in defence by éhem are held against 
them. Ifthey exercise their réghts under s 83-19) of 
the Agriculturists' Helief Act and pray for decrees in 
their favour, then perhaps the suits would be regard- 
ed as suits coming under O. XXXIV, Civil Pros dure 
Oode. But where they do nut do so, the suits remain 
py suits under s. 33, RAM NARAIN v. OBANDRIKA 
ROSAD ` ` Oudh 50 
=~ 8. ZIS, 33, tf applies to mortgages, 
Section 33 of the U; P. Agriculturists’ Relief Act 
applies to mortgage. There is no bar toan ordi- 
nary Oivil Oourt, in which a suit unders. 33 has 
been filed bya mortgagor, giving the defendant 
mortgagee & decree for sale or foreclosure ifhe so 
edesires and if money is payable to the mortgages, 
which are conditions precedent to the passing of.a 
decree in favour of the defendant under subes (2) 
of s. 33 There is nothing in_sub-a. (2) to prevent 
a: Court from giving the defeidant-mortgages 18 
decree to which he may be entitled” under the law, 
though the decree would not be in a suit brought 
under OQ.. , Oivil Procedure Gode.: Kamu 
NARAIN v. OUHANDRIKA PROSAD Oudh 50 
Sch. lll. Ses U. P. Agriculturists’ Relief 
Act, 1934, a, 80 | 161 
U. P. District Boards Act (X of 1922), 8. 71— 
Diamtssal from service of Board, of Secretary— 
Dismissal not in accordance with § T1— Legality 
` —Remedy of dismissed Secretary — Whether can 
be granted declaration that resolution dismissing 
hin? was null and void—Whether can be ordered 
to’ be reinstated — Whether can be given .com- 
pensation and damages~Measure of-—Case falls 
unger s8. 58 and 31, Specific Relief-Act (I of 1877) 
—Decree for damages, tf can be passed against 
Chatrman—Master and servant--Tort. a 
Officers of a District Board .are part of the 
machinery of Self-Government of the Provinces and 
are, in that sense, Government servants or something 
akin to suth servants, ¿No valid distinction can be 
made between Government servants in thetrue 
genge of the word and persons serving local bodies 
created by statutes forthe purposes of Looal Govern- 
ment. In ordipary @ases a servant of the Orown 
holda his office at pleasure and though there may be 
tuleg prescribing formalities before dismissal, yet, a 
failure togomply with such rules and  fornpralities 
does not give a Government servant a cause of 
action Theis are, however, cases where the statu 
itself places lımitations upon the Ofvwn's right. to 
dismiss a gervant, end in such cases, the service is not. 
atthe will and pl&sure of the Orown and a dig- 
missal whichis not in accordance with the terms 
of the statute gives the servanta cause of action. 
Rule3 in Ohap IL which has been drafted under; 
the powers conferred by s. 172, U P District Boards 
Act, isuralefor the, guidance of the authority con-, 
cerned, viz., the District Board of Agra, anf? though 
the terms of this rule ought go be stiictly -complied 
with, yet afailaretodo so @annot-give the servant 
dismissed from the service af the Board a cause ot 


mort 





, and ‘int the: latter cass, sanctioned by the 
: Government. This is a term of the statute itso 


Vol. 175] 
U. P. District Boards Act—coneld. 


action. Ontheotherhan® the failure to comply - 
< with the terms of the statute can give him a cause of 


action, | ; 

Section 71, U P. District Boards Act, r reasly 
provides that a Secretary can be dismissed only by a 
special resolution passed by a vote of not leas than 
two-thirds of the total number of members of the 
Board for thé time being or passed by a vote of not 
less than,one-half ofthe total number ofsuch members 
008 
: and 
must be complied with Where therefore sa Secretary 
of the Board is djsmissed not in accordance with 
s. 71, he has g cause of action against the Board and 
is entitled to.sue for damages for his illegal and 
wrongful dismissal. 

But he is not entitled to the declaration that the 
resolution is null and void or injunction -claimed or 
to any order SDA kaling hin in his office ag Beere- 
tary of the Board. He is a servant of the Board 
whose duties are of a po and confidential 
character and it would utterly impossible for 
any Court to ensure that in the event of an injuuction 
being granted its terms would be strictly carried out 
by the ies. The caso falls within the pro- 
visions of s3 56 and 2l of the Specific Relief Act, and 
that being 80, no injfinction can be granted, if 
he is legally entitled to a declaration, the Oourt 
would not be prepared to grant one because the 


mere granting of a,declaration without an injunction - 


would not be an effective remedy. In any event-relief 
by way of denages is adequate in cases of this kind 
and that being.so-a Gourt can in its disaretion refuse 
a declaration or injunction. When his own conduct 
has not been entirely, free from blame, he.is all the 
more disentitled to the relief by way of declaration. 
Similarly since his reinstatement could only be done 
by granting the declaration and the injunotion, hig 
reinstatement cannot be ordered. Tg 
He is entitled to damages only to compen- 
sate him for the actual loss caused to him by 
such dismissal andthe Oourt ie not entitled to con- 
gider what compensation a servant should be given 
for the inconvenience caused to him in having to bring 
his suit and prove his case. The Oourt ie patitis 
to look ab what wag hkely to happen if the illegal 
resolution had not been carried. “The Uourt must 
have regard to all the circumstances ın assessing 
damage and hse would be, amply compensat- 
ed for his loss by awarding himea sum which 
amounts to three months’ salary. In @rdinary cir 


_ cumstances a person in*his position would be 


entitled to three months' notice to terminate his 
employment and such a period would be sufficient 
to enable him to obtain othere employment and earn 
his previous salary. f | 

Though the Chairman takes an active part in the 
dismissal of a servant of the Board, he on behalf 
of the Board and as a gervapt ofthe Board. The Board 


ecan only act through its officers and the act of dis- 


missal by the Board has tobe performed by the 
officers of the Board. Itthe Board acp maliciously 
it is due tothe fact that its members are malicious 
and a Ohairman or a member of the Board cannot be 
made liable for damages for wrongfal dismissal when 
the dismissal is an aof of the Board itself. The em- 


ployer is the person liable to pay damages for wrong-- 
fal dium 


dismissal, and such being the case, no decres 


can be passed against the Ohsairman. PRABHU Lat - 


UPADHYA v: Distaior BOARD, AGRa AU 875 

U.P. Enoumbered Estates Act (XXV of 1934), 
s. 2 (a). SnU. R, Hacumbered Estates Act, pir 
B. 7 4 
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—-——-8, 7—Applicability to suit for possession of 
immovable property or for relies paia of 
mesne profits. 

Section 7, U. P. Encumbered Estates Act, does not 
apply to suits for possession of immovable property. 
Similarly it has no application where a relief for 
recovery of mesne profits whioh is in the nature of 
unliquidated damages, is asked for Kiszun Cuanp 
Sings v. MAKUND SARUP P All 585 
88.7, 2 (aj—'Debt' in s. 7, whether connotes 

coniract—" Any pecuniary liability" in 3. 2 (a), 

includes costs and mesne profits awarded by decree. 

There is no justification for the proposition that 
the word “debt” in s. 7 of the USP. Enoumbered 
Estates Act, connotes a contract. On the other hand 
s. 2 (a) layar down that “debt” includes any pecuni- 
ay liability except a liability for unliquidated 

amages: The words “any pecuniary liability are 

wide enough to indlude not only the costs payable 
by the decree but also mesne profits claimed by 
and awarded. Those profits cannot be said to be 
‘unliquidated damages’ as their amount is fixed 
after ingyiry by Oourt. Baper Das y. BIRENDRA 
BIKRAM BINGE - í Oudh 169 
U. P. Land Revenue Act (Ill of 1901), 8. 111 — 
- Principle of res judicata, ¢/ applis where no 

objection ts raised under 9, 11l in partition 





pijana ih 

._ The principle of res judicata would not apply where 
no, objection was made under s, Lll with the result 
that ss, lllLand ilz did not coms into operation. In 


‘such’a-casethe partition proceeds upon the entries 


in the khewat: the Oollector does not function as a 
Oivil Court, and does not have in that or any other 
capacity to decide as to its correctness expressly or 
simplicitly. Tohold that the right toa decision f, om 
the Oivil Oourt is ousted by the mere fact that the 
Collector proceeded upon the footing of the record 1s 
not sound doctrine ao far as regards the prinoipie of 
res judicata. BAJRANG BAdADUR SINGH » BANI 
MADHO BAKHSH SINGA á PCO 775 
- 8 233 (K)—Interpretation—Question of 
title affecting partition wiech might have been 

but not ratsed in partition proceedings and partition 

completed — Parties tu partition are debarred by 

g, 2331k) A ide raising such question subsequently 

in Oivtl Court. 

To approach the construction of s. 233 of tha U P, 
Land Revenus Act by first forming a view upon tha 
disputable qpestion of res judicata is a mistake in 
method If a question of tule affecting the partition 
which might have been raised in the partition pro- 
ceedings is not so raised and the partition is com- 
pleted, 8, 233 (k) debars parties to the partition from 
raising the question subsequently ina Oivil Dat, 
BAJRANG BAHADUR BINGH v. BANI Mapao Bares 
SINGH PC775 
—- 8.233 (K) Ch. Vil—Pahrass ‘partition and 

union of mtahals' in 8. 283 (k), interpretation of. 

sat phrase “faitition and anion ot mahale” in 








s. 333 (k)in U. P. Land Revenue Act refers toa 
process regulated by Ohap. VII of the Act and the 
result thereof which is given statutory effast The 


.words occur at the head of the chapter asa state- 
ment ofits subject-matter. Definitieas may be more 
or less successful and it is uot always safe t2 take 
an abstiact word in its most abstract sanse For the 
purposes of the Act it is not possible to say on the 
strength of the definition that ‘“partijion® means 
nothing more than the re-arrangement of the land 
into unitsof ares.’ It imports and inoludes that 
rights in these unita are distributed among the 
sharers, This indeed inthe cas? of imperfecy parti- 


- xevili 


» 


U. P, Land-Revenue-Act—coùeld. `` `; 


tion ʻis the main feature and almost the whole of the 
operation. The amount of revenue imposed depends 
upon the “unit”~ that is, the amount of land'brought 
under one assessment: this depends mainly upon 
the person or persons interested and their relations 
With one another. Whens. 106 states that a ‘mahal 
is-divided intotwo or more portions each consisting 
of one or more shares, it refers to ‘distribution among 
the sharers acgording to their rights—not merely to a 
division of the land into uniteof area. An “applica- 
tion for partition” (s.° 107), ia surely an application 
for a change to be-made in the form or method in 
which the applicant's interest is held; to have a 
oertain amount of land allotted to the applicant in 


' severalty and in such wise that he shall be responsi- 


‘deciding ‘all disputed 


ble for such revenue only ae is attribatable to his own 
land. ‘When s. 114 a ofthe partition proceed- 
ing “detailing how the partition isto be madeand 
questions that may -have 


zearisefiin connection therewith", is surely refers to 


“that partition is’ not 


- 


- made in their favour b 


the principles upon which the various porfions are to 
‘be allotted 

size ‘and ponon is to be determineds 'Section'118 
and the following sections are clear to this ‘effect. 
‘But s. 233, cl. Jk), itself contains ‘words which show 
used “in that clause in the 
‘narrow sense of mere arrangement into units-of~area. 
Sections 111 and 112 provide means whereby, objec- 
tions involving a question of proprietary title can be 
‘brought‘before the Civil Courts. The exception 18 
ol. (k) because otherwise the 


sections would conflict with the clause—that is 


--because'suits raising questions of proprietary title 


00 
M 


are-hit by the prohibition- against instituting suits 
with respect to partition of ‘mahals. The exception 
makes it exceedingly difficalt to maintain-that the 
only thing excluded fromthe cognisance of the 
Oivil Oourt by cl. (la) is the schematic arrangement 
of-the land into units of area and that no question of 
proprietary right comes ` within the-prohibition of 
accass to the Civil Court. ‘Moreover, in order to 
provide that a Civil Court dealing in the ordinary 
course with titles® to land should not make any 
order which would alter the "units of area”, it seems 
to be at once ineffective and excessive”to enact that 
no n shall institute in the Civil Court any suit 
with respect to partition. In order to divide a 
mahal into ‘shares; which is the meaning of partition 
as‘defined by s. 106, a number of important steps 
have to be'taken to’ arrive at a ræult effective in 
accordance with s. 13]. Asuitis -brought witn 
-respect to the partition ifit is brought to impugh the 
distributian which by partition has-been "effected 
under the Act. BAJRANG Basapur Sines v. Bswi 
Manzo BAKHSH SINGH -~ PO775 
UP. Municipalities Act (ll 01:1916), 8. 128 (1), 
- (IX), 153—Rules under s. 153, r. 3—-Banking firm 
assessed under s. 128 (1) (ix)—Firm, a branch af 
another banking jirm—Deduqfions of amount paid 
by tt as interest to principal Bank. 9 
“In the case’of a ‘firm carrying on a banking busi- 
ness, the more appropriate expression 1s ‘profits’, 
thar? the expression ‘income’ where the firm or the 
m isto be taxed under s. 128 (1) (ix), U; P. 
cipalities Act, according to its circumatances 
and property with 1espect to its income, “And where 
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tted—-not merely the principles on which their - 
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‘such a firm isa branch “office of another bank, it is 
entitled at the time of assessment, to a deduction of 
the ameunt paid by it as interest to its principal 
Bank, over and above the ordinary deductions ‘made 
on account of expenses. The Branch ‘Offies hag to 
borrow money from: its ‘Head Office and the net profit 
which the Branch Office makes ie the balance between 
the interest received from debtors‘and the interest 
paid to the'Head Office. AURAIYA Pay Orion or 
IxyPpRRiaL BANK OF INDIA v. NOTIFIKD ARBA OOMMITTER, 
AURAIYA All, 613 
——-—-~-8. 298 (2) cl. J (b), Sen Evidence Act, 
~ 1872, B 35 e .- 263 
U. P. Village Panchayat Act (VI of 1920), 8:17 

Sea Oattle Trespass-A.ct, 1871, s. 20 662 


Usurious Loans Act: (X of 1918)—Haxcessivencas or 
otherwise of interest; how tobe judged—Greater the 
loan the lessexg should be the rate of interest. 

The Legislature has laid down specific principles 
on which excessiveness or otherwise of the. interest 
is to be judged and those principles sre contained 
in the amendments made by the local Legislature in 


.-the- Usurious Loans Act of 1918. Cases coming u 
-before Courté after the passing of the local amend- 
sing Act must of necessity be decided on the princi- 


“ples laid down by that-Act, | 
According to the well recognised rule, the larger 
is the amount of the loan the lesser should be the 
rate of interest. Ram NARAIN v. OBANDRIKA™ Prosap 
Oudh 50 


WajJib-ul-arz—Construction —"Lawalad” appearing 
in clause—-Whether means “childless” or-‘‘sonlegs’’ 
— Burden of proof. 

A provision-in the wajibul-arz was to the fol- 
lowing effect: “Bewa aurat lawalad -mustahag warsa 
shauhari nahin hoti sirf gusara ne ki mustahag 
hott hat’ meaning a lawalad widow shall -not be 
entitled toinherit the property of her husband;. she 
is only entitled to get maintenance: ; 

Held, (Hamilton, J. contra), after cosidering the 
contékt that the word lawalad meant “ohildiess" and 
not “sonless”’. ‘2 
__ Literal meaning of the word lawaladis “childless.” 
Tt isẹ therafore, for the party alleging that it means 
Asonless ” to satisfy the Court that the word is not used 
in its literal sense. RAGHURAI v. BINDRA PRASAD 


Oudh 32 F B 
Will-—Probate—When can issue. 

Probabjlity is not the main thing to be considered 
in connection with the question as to whether pro- ' 
bate should or should not be granted. The Courts 
have to be satisfied as to whether- the will-was, as a 
matter of fact, executed and-ifso executed, by a free, 
capable and willing*testator, GARB Suaw -v.-Patm 
Dassi Qal. 920 
Validity — Transfusion of blood, whether 

proves defective mental capacity of- testater. 

Ibis not at all correct to say that because an 
operation of character of an injection or -trans- 
fusion of blood hadto be done, theregnust-have been 
something wrong with the mental capacity of the 
testator. Garis Maw v. Patra Dasa Oai. 920 
WORDS AND PHRASES: ` 
. Lawalad, meaning of. San. Wayjidb-uleare — 

Oonstruction a . 32 
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ACT No. VIIof-1938 
THE INDIAN TEA CONTROL ACT, 1938, | 


Keceived the assent of the Governor-General on the 
28th March, 1938, and published in the Gazette 
of India, Part 4, dated the 3nd “April 1938. 


An Act to provide for the control of “thes: 


f 


export of tea from, and for tke ‘control of ` 
the extension of the ecultivation -of tea in,” 


British India. ` eo 

Whereas itis expedient, for the purpose 
of implementing the agreement which the 
Oentral Government has entered into with 
the Governments of Ceylon and the Nether- 
lands lodia to give effect to the provisions 
of the International Agreement made bet- 
ween associations ‘Yepresenting the tea 
growers of India, Oeylon and the Nether- 
lands India, to provide for the control of 
the export of tea from, and for the control 
of the extension of .the cultivation of tea 
in, British India; it is hereby enacted-_as 
follows :— 


-1. Short title, extent,Ecommencemenband 


duration. | : 
(1) This Act may he called the Indian 
Tea Oontrol Act, 1938, = 
2 It extends to the whole b$ British 
a r . Sieg ne 


(8) It shall come into force on; the Ist 
day of April, 1938. + > neu i 
(4) It shall remain in force.only up to 
the 3lst day of March, 1943. 
2. . Definitions. © . .- rn 
In this Act, unless there,*is anything 
pugnant jn the subject or_context,— 
(a) “Committee “` means the Indian Tea 
~ . Licensing Commistee cdnatituted 
= - under this Act; 
(b) “ Oustoms-collector °. means a Ous- 
; toms- collector’, as defined in clause 
(c) of section 3'of the Sea Customs 
e Act, 1878, for the purposes of that 
Act, or ofsthat Act, as applied to 
the import “and export of goods 


IB—J—1- i 


by ‘air, or a Collector of Land 
* + Oustoms as defined in clause (c) 
of section’? of the Land Customs 
Act, 1924, as the case may ba; 
(e) “export™ means to take out of Bri- 
¿tish India by land, sea or air to 
any place outside India other than 
the French and Portuguese Settle- 
v ments bounded by India or a 
l country notified in this behalf by 
the Central Government by noti- 
`. fication in the official Gazette ; 
(d) “Indian export allotment” means 
the total quantity of tea which may 
be exported during any one finan- 
. cial year; 
(e) “owner” includes any agent of an 
owner ; 
(f) ‘“‘ prescribed * means prescribed by 
rules made under this Act ; 
(g)- “standard export figure” means a 
quantity of 383,242,916 pounds 
- avoirdupois of teg; 
(h) “tea” means— 
(i) in Ohapter IHI and Chapter IV, 
Ha plont Camellia Thea (Linn.), 


l an 
(ii) elaewhere, the commodity known 
as tea made from the leaves of 
5 the plant Camellia Thea (Linn.), 
including green tea but exclud- 
ing tea waste; and 
- (i) “tea seed” includes seeds, roots, 
stumps, cuttings, buds, and any 
livieg :portione of the plant 
e Camelia . Thea (Linn.); which 
i may be used to propagate that 
>- plant. - 


CHAPTER I. 


Tas INDIAN Tua Liognstxe COMMITTER 

3, Constttuiton of the Indian Tea Licens- 
ing Committee. KEN 

(1) The Central Government shall con- 
stitute a Committee, to be called the Indian, 


= > 
+ 


Là) 
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Tea Licensing OCon®mittee, consisting sof 

the following members :— 
(a) one member to be nominated by 
each of the following bodies, name- 


ly :— 
(i) the Indian Tea Association, Oal- 


cutta, 

(ii) the Assam Branch of that Associa- 
tion, . l 

(iii) the Burma Valley Branch of that 

__ Association, 

(tv) the Dooars Planters Asscciation, 

(v) the, Indian Tea Planters Associa- 
ticon, Jalpaiguri, and the Terai 
Indian Planters Association, 
Terai, acting together, and- ° 

(vt) the Darjeeling ‘Planters Associa- 

į tion and the Terai Planters 
Association, acting together ; 

(b) two members to be elected in the 
prescribed manner by snd from 
among Indian owners of tea estates 
to which ig pant quotas were allot- 
ted under the Indian Tea Control 
Act, 1933, for the financial year 
beginning on the first day of April, 
1937, one to represent the Indian 
Tea Planters of the Assam Valley 
and one to represent the Indian 
Tea Planters of the Surma Valley, 
the Indian State of Tripura, the 
Chittagong Hill Tracts and the 
District of Chittagong ; 

(c) three members to be nominated by 
the United Planters Association of 
Southern India, one to represent 
tea estafes in British India, and 
one to represent tea estates in 
Indian States ; 

(d) onë member to be nominated by the 
Government of the Indian States 
of Travancore to represent the tea 
estates in that State ; 


(e) one member to be elected in the 


prescribed manner by and from 
among Indian owners of tea estates 
to represent tea estates in South- 
ern India excluding 
owned byeindians ; and 
(f) one member to be elected byeowners 
of tea gardens of Kangra, Debra 
Dun, Kumacn, Beharand other un- 
* represented Tea Estates. 

(2) Within three months after the com- 
mencement of this Act, the Central‘Govern- 
ment ‘shall publish in the official Gazette 
the rtames Of all members of the Commite 
dee, and’ thereupon the Committee shall 
‘be deemed to be constituted. 

(8) Until the Oommittee is constituted 

e e 


Travancore 
- © 
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as provided in sub-section (2), the Indian 
Tea Licensing Committee constituted under 
the Indian Tea Control Act, 1933, shall be 
deemed to be the Committee constituted 
under this section. ` 
. Vacanctes. t « 

(1) Lf any authority or body fails to ` 
make within two months any nomination 
or election which it is entitled to make 
under section 3, the Central Government 
may itself nominate a member to fill the 
vacancy. je 

(2) Where a member of the Oommittee 
dies, resigns, ceases to reside in India or 
beccmes ircapable of acting, the Central 
Government may, on the recommendation 
of the authority of body which is entitled to 
make the first nomination or election under - 
section 3, or where such recommendation 
is not made within two months, ‘then on 
its own initiative, nominate a person to fill 
the vacancy. 
“ (8) Noact done-bye¢he Committee shall 
be questioned on the ground merely of the 
existence of any yacancy inor any defect 
in the constitution of the Committee. 


5. Sub-committees and executive officers. 

The Committee shall elect a chsirman 
from amongst its members, and may appoint 
such sub-committees and executive officers 
as may be necessary for the efficient per- 
formance cf the duties imposed upon it by 
this Act. 


6. | Power to make by-laws. < 
(1) The Oommittee may make by-laws. 
consistent with this Act and with the rules 
made thereunder for all or any of the fol- 


_ lowing matters, ‘namely i 


(a) the regulation of the procedure.’ to 
be followad at meetings ofthe 
Committee ; Na 4 

(b) the appointmént of sub-committees ;. 

. (c) the delegation to sub-committees, 

-- members or officers of the Ooms, 

mittee of*any of the powers of. the 
-  QOommittee under this Act; l 

(d) the determination of the travelling 

allowances of the members or of- 

_ cers of the Committee. or of the 

_ „members of a sub-committee ; 
(e) th8 appointment, promotion and dis- 
. misss] of officers, assessors and ser- 
vants of the Oommittee, and the 
creaticn and abolition of appoint- 
ments of such officers, assessors and 


servants ; e 

(f) the regulatien,af the grant of pay 
and leave to.stch officers, assessors 
and servants’ &id e 


— 
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(g) any other matter in respect of which 
by-laws may be made under this 
Act or the rules made thereunder, 
(2) All by-laws made under this seetion 
shall be gubject to the previous sanction of 
the Central Government. 


7. Central Government's power of con- 
trol. 

(1) Save in respect of proceedings and 
orders under sections 28, 29 and 30, all acts 
of the Committee Bhall be subject to the 
control of the Central Government which 
may cancel, suspend or modify as it thinks 
fit any such act. ; 

(2) Without prejudice to the generality 
of the foregoing provision, ‘any person 
aggrieved by any crder of the Committee 
under section 14 may appèl to either the 
Central Government or the High Court of 
the Province within which the tea estate is 


situated within sixty days from the date | 


of such order : . 

Provided that-an cppeal preferred to 
the Central Government or the High Oburt 
Shall bar an appeal against the same order 
to the other. wet, : 

(8) The recordsof the Committee shall 
be open to inspection at all reasonable 
times by any officer authorised in this be- 
half by the Oentral Government. 


~ 


(4) Subject torules framed under the £ 


Act every owner ofa tea estate to whom 
a quota is allotted shall be entitled to ins- 
pect the records of-the Oommittee and, on 
payment of the prescribed fee shall also be 
entitled to obtain copiés of any proceedings 
or orders of the Oommiltee. æ 

8. Keeping and auditing of accounts. 

(1) The .Committee shall publish an 
annual report and shall keep accounts of all 
fees received by it under this Att, and of 
the manner in which theyeare expended and 
shall also publish asummary of the accounts 
along with the annual report. 

(2)- Such accounts shall ba examined 
and audited snnually by auditors appoint- 
ed inthis behalf- by the Oentral Govern- 
ment, and such auditors shall have power 
to Sisallow any item which has been, in 
their opinion, expended otherwise than” in 
pursuance of the purposes ofthis Act. 

(8) Ifany item is disallowed'under sub- 
section (2), artappeal shall lie to the Central 
Government whose decision shall be fina). 

9. Dissolution of the Committee. 

(1) Te Central Government may, by 
notification in the offtgtal’ Gazette, declare 
the Committee to bg dissolved, and on the 
date of the* publication of ay such hoti- 


| 
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fication the Committee shall stand dissalved 


and this Act shall be deemed to be 
repealed. 
2) When the Oommittee is dissolved 


either under this section or by the expiry 
of this Act, the unexpended balance of fees 
received by the Committee under this Act 
shall lapse to the Central Government. 


10." Power to make rules. 

The Central Government may, by noti- 
fication in the official Gazette, make 
rulés—~ : 

(a) providing for the conduct of the 
elections referred to in clauses 
` (b) and (e) of sub-section (1) of 

section 3; 

(b) providing for the establishment ‘and 
maintenance of offices by the 
Oommittee; 

(e) providing for the conduct of business 
by the Committee and determining 
the number of members which 
shall form a quorum at meetings; 

(d) providing for the maintenance by 

* the Committee of a record of all 
business transacted and for sub- 
mission of copies thereof to tha 
Central Government; 

(e) regulating the preparation of annual 
estimates of receipt and expendi- 
ture; 

(f) regulating the keeping of accotin\s 
of receipts and expenditure; 

(g) determining the custody in which the 
current account of, the Committee 
shail be kept, and the bank cr 
banks at which surplus money at 
‘the credit of the Committee may be 
deposited at interest; 

(h) regalating the term of office of 
menfbers of the Oommittes and 

A the circumstances in which and the 

e authority by which members may 

be removed, and ; 

(1) generally, to carry out the provisions 
of this Ohapter. 


4 





— 


o OĤAPTER Il. 
CONTROL OVHR TAB Export or Taa. 


11. Limitation of  appliçation of 
Chapter. 
_ Nothing in this Chapter shall apply ‘to 
tea— , 


(d) proved to the satisfaction’ of the 
: Oustoms-collector to have been 
imported into British India from 

any port outside India, or 


a 


| 


(b) shipped as fires on board any eves- 
sel, in sueh quantity as the Ous- 
toms-collector considers reasonable 
having regard to the number of the 
crew and passengers and the length 
of the voyage on which tbe vessel 
is about to depart, or 

(c) exporled by postin packages not 
exceeding * one pound avoirdupois 

in weight. ° 

12. Control of exportof tea -and tea 
seed. 

(1) No tea shall be exported unless cover- 
ed by a licence issued by or on behalf of 
the Committee. 

(2) No tea shall be taken by land; sda or 
air out of British Indig to any of the 
Fresch or Portuguese Settlements bounded 
by India unless covered by a permit 
issued by or on behalf of the Committee. 

_ (8) No tea seed shall be expotted unless 
covered by a permit issued by or on behalf 
of the Central Government. 

13. Indian export allotment. 

The Indian export allotment for each 
financial year during the operation» of this 
Act shall be declared by the Central 
Government ly notification in the official 
Gazette after consulting the Committee and 
paying due regard to all interests con- 
cerned and shall be expressed as a number 
of pounds avoirdupois equivalent to a stat- 
ed percentageof the standard export figure. 

14. Export quotas and crop basis. 

(1) Any tea estate or any sub division of 
a teacstate tg which an export quota was 
allotted under the Indian Tea Oontrol 
Act, 1933, and any tea estate which the 
Central Government may within one 
year from the commencement of this Act 
authorise to apply for the allotment of an 
export quota under this Act, shall on 
application made to the Committee for the 
allotment to the estate of an export quota 
have the right, subject to the provisions 
ofthis Act, to receive an export quota. 

(2) The export quota of a tea estate, that 

is, the total quantity of tea which may 
be exported by¢he owner of the tea estate 
during the financial year, Shall be an amount 
bearing to the crop basis of the estate 
as determined by the Committee-in ac- 
cordance with the principles eet forth in 
the Schedule the same proportion as the 
indian export allotment for th8 financial 
year in question bears to the total of the 
-crp hasis ofall tea estates in India for 
“that year, 

(8) The crop basis of a tea estate may be 
re-determinet! by the Committee if— 


JOURNAL 


17510 


(a) application is made by the owner of 
the estate in this behalf before the 
30th day of September, 1938, and 

(4) the Oommittee is satisfied that there 
exist grounds of special hardship 
arising out of circumstancea, not 
under the control of the owner or 
of any previous owner of the estate 
and relating to conditions existing 

° prior to the lst day of April, 1933. 

(4) The total of all export quotas allotted 
to tea estates for any fipancial year shall 
not exceed the Indian export allottment for 
that year. , 

15. [tight to export licences. 

(1) The owner of a tea estate to which 
an export quota has. been allotted for any 
financial year shall have a right to obtain 
at any time during that year export licences 
to cover the export of tea up to the amount 
of the unexhausted balance of the quota, 
that is, up to the amount of the quota less 
the amount for which. export licences have 
already been issued against it. 

(2) The right of the owner of a tea estate 
under this section may be transferred in 
whole orin part, and, subject to proof of 
the transfer to the satisfaction of the 
Committee and to the completion of the 
prescribed documents to enable the Oom- 
mittee to give effect to the transfer, the 
transferee shall have aright to obtain 
eport licences up to the amount covered 
by the transfer or up to the amount of 
the, unexhausted balance of the quota, 
whichever may be less. 

(8) Subject to the conditions specified in 
sub-section (2), any transferee referred to in 
that sub-section may again transfer the 
whole or any part of his rights to the 
owner of a tea estate, but not to any other 
person. ° l l 

(4) Nothiag in sub-section (3) shalleoperate 
to restrict the issue of licences for the 
export of tea expressed to be sold with 
export righis. ° 

16. Grant of export licences. 

(1) The owner of any tea estate to which 
an export quota has been allotted’or any 
person to whom he has transferred®*his 
rights may at any time before the 21st 
day of Marchof the financial year to which 
the quota relates apply in writing to the 
Committee for an export licence covering a 
stated quantity of tea. i 

(2)1f the unexhausted balance of the 
quota is sufficient to cover te stated 
quantity, the Committee shall on receipt of 
the requisite fee iasue an export licence 
covering the stated quantity. ə 


1988 


(8) Every licence shall be in duplicate 
in the prescribed foym, shall bear the 
date of its issue and shall be valid up 
to the end of the financial pear in which 
it is issued: 

Rrovided that save as. provided in sec- 
tion 17 the Committee shall not date or 
issue any export licence after the end 
of the financial year in which the applica- 
tion for it was made. a 


17. Special export licences. 

(1) Where the tea covered by an export 
licence issued under the Indian Tea 
Control Act, 1933, has not been exported 
before the 3lst day of March, 1938, the per- 
son to whom the licence was, granted may, 
before the 14th day of April, 1932, forward 
the licence to the Committee and submit 


therewith an application for a special ex-. 


port licence covering the same quantity 
of tea, and the Committee shall, on receipt 
of the requisite fee, if any, issue a special 
export licence accordingly. N 

(2) Where tea, in respect of which an 
export licence has been orcould have been 
granted under this Act, has not been 
exported before the end of the financial 
yearin which the licence was or could have 
been issued, the person to whom the licence 
was or could have been granted may; 
before the 14th day of April of the following 
financial year, forward an application to 
the Committee for a special export licence 
covering the same quantity of tea, and 
the Committees shall, on receipt ef the 
requisite fee, if any, issue a special export 
licence accordingly. 

(8) A special export licence shall be ia 
duplicats in the prescribed form, shall 
bear the date of its issue, and shall be 
valid in the case of a specjal export 
licence issued in the year 1938 wp to the 
30th day of June of tliat year and in the 
case of a special export licence issued in 
any subsequent year up to the 3lst day of 
May of the year in which it ws issued. 

(4) The quantity of tea covered by a 
special export licence shall be accounted 
for against the export quota of the year 
in which éhe origina] licence was or could 
have been issued under this Act or under 
the Indian Tea Control Act, 1933, as the 
case may be. 


18. Committee to maintain accounts of 

tas. 

(1) dhe Committee shall maintain an 
account of every expor} quota showing, in 
addition to such other particulars as the 
Oommitteeamay thnk fit, the licences issued 
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against it and the uneShausted balance. 

(2) Any owner of & {ga estate shall be 
entitled, on payment of the requisite fee, 
to a copy of the sccount relating to hig 
quota, certified in the manner laid down in 
the by-laws. 


19. Tea for export to be 
licence, or permit. : 

(1) No consignment of tea or tea seed 
shall be shippedor waterborne to be ship- 
ped forexport or shall be exported until 
the owner has delivered to tye Customs- 
collector a valid export licence or special 
export licence in duplicate or a permit 
isgued by or on behalf of the Central 
Government coveying the quantity to be 
shipped. 

(2) No consignment of tea or tea seed shall 
be shipped or waterborne to be shipped for 
carriage te any of the French or Portuguese 
Settlements bounded by India until the 
owner has delivered to the Oustoms- 
collector a permit issued by or on behalf 
of the Committee or issued by or on 
behalf of the Oentral Government, ag 
the case may be, covering the quantity to 
be ehipped. 

(3; No permit for the passage of any tsa 
by land into any of the French or Portu- 
guese Settlements bounded by India shall 
be granted under sub-section (1) of ge. 
tion 5 of the Land Oustoms Act, 1921, unless 
the application for such permit is accom- 
panied by a permit granted in this behalf 
by the Committee covering the quantity to 
pe passed. e 


20. Power of Committee to call for 
returns. 

(1) The Committee may serve by post a 
notice upon the owner of any tea estate 
or upon hjs manager, requiring him to 
furnish, within such period nos being less 
tfan, thirty days as it may specify in the 
notice, such returns relating to the pro- 
duction, sale and export of tea produced 
on the estate orto any other matter as it 
may deem necessary to enable it to dis- 
charge its duties under éhis Chapter. 

(2) Where amy return required under 
sub-section (1) in respect of any tea estate 
is not furnished within the period specified 
in the notice, the Committee may refuse to 
allot a quota to that estate under section 14, 
or, where a quota hus already been allotted, 


covered by 


"may cancel the unexhausted balance of 
.that quota and refuse toissue’any farther 


export licences under section 16 against 
that quota or to recognise or give effect to 
any transfer under section 15. ° 

: e 


aba 


w 


+ 
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21. Power of Cemmittee to require evi- 
dence of ownership. 

(1)The Committee may serve by posta 
notice upon any person claiming to be the 
owner ofany tea estate or upon his agent 
or manager or upon any person claiming 
to be the agent or the manager of the 
owner of any tea’ estate requiring him 
to furnish,’ within such period as may be 
Specified in the notic or within such 
extended period as the Committee may 
allow, such*documsentary or other evidence 
a8 may be required to prove to the 
satisfaction of the Uommittee that such 
person is the owner of such tea estate oris 
the agent or manager 6f the owner of a 
tea @state, as the cage may be. 

(2) Where any person fails tocomply with 
the requirements of a notice served on him 
under sub-section (1) or where the evidence 
furnished by such person is insufficient 
to prove to the satisfaction of the Oommit- 
teé that such person is the owner of the 
tea estate of which he claims to be the 
owner oris the agent or manager of the 
owner of a tea estate, as the case may be, 
the Committee may refuse to issue to such 
person or to his agent or manager any 
export licénces against the quota allotted to 
such tea estate. 

22. Fees. 

(1) The Ocmmittee may chargs and collect 
the following fees, namely:— ° 

(a)a licence fee for every export 
licence pr special export licence 
or permit issued by it, at such 
rates, not exceeding one rupee per 
thousand pounds of tea or part 
thereof covered by the licence or 
permit, as the Central Government 
may, on the recommendation of the 
Committee by notification in the 

official Gazette; fix in thia behalf; 

(b) a- fee, not to exceed eight annasper 
acre of the area concerned, on any 
application under sub-section (8) of 
section 14 for re-determination of 
crop basis, and s 

(c)copying fees for ceftified copies of 
sccounts of quotas, at the rate of 

, ore Rupee per copy: 

‘Provided that the owner of any tea estate 
to which a quota has been allotted under 
seation 14 may make, or the Committee may 
require him to make, a consolidated pay- 
ment*of export licence fées at the rate fixed 
under clause (a): to cover the whole of the 
quota. 

(2) The 
colldétied by it’ under this section to the 


* 


Committee ehall apply the ' fees 8 
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meeting of expensesincurred by it in pur- 
suance of the purposes of this Act, and, 
with éhe prewious sanction of the Oentral 
Goverfiment, to the payment of a contribu- 
tion towards the maintenance of any in- 
ternational Ocmmittee established in far- 
therance of thesaid purposes in or by tea- 
producing countries generally, 
Power to make rules. : 

The Central Government may, by noti- 
fication in the official * Gazette; make 
rules — , 3 

(a) prescribing all matters. requiring to 
be prescribed for the purposes of 
the Schedule; 

(b) regulateng the grant of permits for 
the carriage of tea to the French 
and Portuguese Settlements; 

(e) prescribing the documents referred to 
in sub section (2) of section 15; 

(d) prescribing the form of export lic 

: ences and special export licences 
and permits; and 

(e) generally tocarry out the purposes 
of this Chapter. 


24. Bar of jurisdiction. 

No quota fixed, no order granting or re- 
fusing to grant any licence or permit, and 
no other act done by the Committee under 
this Ohapter shall becalled in question in 
any Court except the High Court under the 
provisions of sub section (2)of section 7 of 
this Act. 

25+ Export of tea produced in Indian 
States, 

Where legislation enacted in any Indian 
Stat? has made provision in pursuance of 
the agreement implemented by and in con- 
sonance with the provisions contained in 
this Act forthe control of the export of tea 
from and for the control of the ex- 
tension of the ecnltivation of tea in the 
State, the Committee shall issue export 
licences, special export licences and per- 
mits for the“ export or carriage out of 


.British India of tea produced in any such 
. State im the same manner and subject to 


the same incidents as such licences or per- 
mits are issued in respect of teg produced 
in British India. 
è 
CHAPTER III. 


CONTROL OVER tag Extension or Tx 
CULTIVATION. 


26. Method of cóntrol of extension of tea 
cultivation. OA 4 

_ Bolong as this Act «remains in force, no 
one shall plant tea if my mg which was 
hot planted with tea on the $let day of 


f 


March, 1938, save in pursuance of a written 
permission granted byor on behalf of the 
Committee : Pe : 

Provided that this section sltall’ apyly to 
the replacing of tea areas by planting 
new. areas, but nothing in this section shall 
prohibit the infilling ‘of or 
vacancies on land planted with tea at the 
dist day of March, 1933, or the replanting 
of tea upon— = § $ ° i À 6 

(a) land planted with tea at the 3lst 
cay of March, 1933, from which the 
ongina bushes have been uproot- 
ed, 01: 

(b) land planted with tea at the 31st 
day of March, 1931, from which the 
original bushes hays’ been up- 
rooted 


27. Limitations to the ‘extension of tea — 


cultivation. o 
(1) «Subject to the provisions of section 29 
and section 30, the total area of land in 


British India, in respect of which the per-° 


missions referred toin section 26 may ‘be 
«granted, shall not exceed one half of one 

per cent. of the total area of the land plant- 

ed with tea in British India on the 3lst day 

of March, 1938. i 

(2) Subject to the provisions of section 
29 and section 30, the total area of land in 
any Province, in respect of which such permis- 
sions may de granted, shall be determin- 
ed by the Committee and- shall be as near 
as may be one-half of one per cent. of the 
total area in the Province which was plant- 
ed with tea on the 3lst day of March, 1938. 

(8} The Committee shall publish the total 
areas so determined for the various Pro- 
vinces by notification in the officiel Gazette 
of the Central Government as.soon as may 
be after-the commencement of this Act.. 

(4) The Gommittee shall grant, permis- 

sion for planting new areas to the tea.estates 
in accordance with rules to ‘be prescribed 
upto a total areain each province as may 
be determined under sub-Glause (8), pro 
vided that permission shall.-be granted: to 
extend an existing area planted ‘wjth-tea 
only toa tea estate of which the total exist- 
ing area planted with tea does not exceed 
:300 acres wifere the estate is owned by a 
limited liability’ company,e or 150 acres 
where it is owned by any individual 
proprietor or proprietors : re: 

” Provided that the Committee shall also be 
empowered to grant 
Tocklaie and Nellakotta 
Stations. e., * 
` ‘28. Grant of perntission to plant tea. 

(J) Applisation fox" permission to plant 


experimental 
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supplying of- 


extensions for . the 


\ 
tea òn any land not piahted with tea on the 
31st day of March, 1238, ahall be made to the 
Committee not later than six months from 
the commencement of this Act and shall 
contain a clear ‘statement of all special cir- 
cumstances justifying the application. 

(2) Subject to the limits laid down in 
section 27, the Committee may grant or re- 
fuse the permission applied for or may 
grant it in part only, or may cell for fur- 
ther information from the applicant. 

(8) No order by the Oommittee under 
sub-s. (2) shall be called in quéstion by any 
Oourt. É 
- 29. . Grant of permission to plant tea in 
apebsial circumstances. 

‘(1, Where any fand which was on the 
3lst day of March, 1933, planted with ma— 

(a) hag since become wholly incapable 

of carrying tea through subsidence, 
flood, erosion, earthquake or other 
irresistible superhuman cause or 

(b) has since been compulsorily acquired 

- under the provisions of the Lard 
Acquisition Act, 1894, or of any 
* other law forthe time being in 
force and no longer carries tea, 
the owner of the tea estute in which such 
land was situated may apply tothe Oom- 
mittee for permission. to plant tea on 
land not planted with tea. 

(2) Upon such application being made 
and upon proof to the satisfaction of the 
Committee that the applicant is entitled to 
the benefit of sub section (1), the Commitee 
may grant permission -to plant tea on land 
not planted with tea : 

- Provided that the area of land, in respect 
of which such permission is granted, shall 
be within thearea ofthe same tea estate 
and shall not exceed in extent the area of 
the land incapable of cariying tea or com- 
pulgorily acquired, as the case may be, 

(3, «All areas of land in respect of 
which - permission to plant tea is granted 
under this section shall be excluded when 


‘computing for the purposes of section 27 


e ‘total area of land in respect of which 
fhe permissiorfs referred to in. section 26 
may be granted. ° 
>” 80. ‘Fea nurseries. 

(1) Subject to the provisions of fub- 
sect:on ‘4}, the owner of a tea eslate may 


‘establish, nurseries on land not ‘previously 


planted- with tea forthe growing of planés 
‘intended for in-filling or supplying vagan- 
-ies or for re planting land planted with 
tea within -the area of the estate or for 
any other purpose approved by the Oom- 
Millee; -- >. . 

or ip. ee _« 


£ 
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Provided that tke total area utilised for 
nurseries in British India shall not upon 
the 3lst day of March, 1943, exceed the area 
60 utilised in British India on the 3lst day 
of March, 1933. 

(2) All areas of land utilised for nur- 
series in accordance with this section shall 
be excluded when ‘computing for the pur- 
poses of s.27 the total area of land in.res- 
pect of which the permissions referred to in 
section 26 may be granted. 

(8) The eQommittee may at any time 
serve by post a notice upon the owner of any 
tea estate or upon his manager requiring 
him to furnish within such period not being 
less than 30 days as may be specified in 
the aotice such returns relating tothe area 
of the land utilised for nurseries ag it may 
deem necessary. i 

(4) Ifany return required finder sub- 
section (8) ia not furnished to the Oommit- 
tee within the period specitied in the notice 
or if in the opinion ot the Committee the 
total area of the land utilised for nurseries 
is excessive, the Committee may make such 
restrictive or other order as it deems neces- 
sary and in paiticular may order the up- 
OCU of any bushes planted on any suen 


31. Appenlio Provincial Government. 

(1) Any applicant aggrieved by an order 

of the Committee under s. 28, section 29 or 
section 30 may appeal to the Provincial 
Government within sixty days from the date 
' thereof and the Provincial Government may 
cancel, modify ôr suspend any such order. 
, (2; The records of the Uommittee re- 
lating to proceedings under this Ohapter 
Bhall be open to inspection at all reason- 
able times by any officer authorised in this 
behalf by the Provincial Govesnment. 

32. Power of the Committee to call for 
returns and to inspect. etn 

(1) The Committee may at any time 
serve by posta notice upon the owner of 
any tea estate or upon his manager re- 
quiring him to furnish within such period 
not being less thanthirty days as may be 
specified in the notice such returng relating 
tothe cultivation of tea on the,,eslate as it 
may deem necessary. ” 

(2) Any member of the Committee and 
any officer of the Committee or person 
authorised by itia this behalf nfay at any 
reasonable time enter upon and inspect the 
lands of any tea estate and may require 
the owner of the estate to produce for ins- 
pection any records of the estate in his 
control or custody relating to the cultivation 
of tea on the éstate, 


, under sub section (J) of 


vig 


(3) Where any return required under 
sub-section (J) in r&spect of any tea estate — 
is nob furnished to the Committee within the 
perio@ specified in the notice, the Committee ~ 
may refuse to grant any permission under 
section 28 to plant tea on that estate. 


OHAPTER IV. 


PENALTIES AND PROCEDURE. 


33. Penalty fortllicit export. 

A breach of the provisipng of sub-section 
(1) or sub-section (2) of section 19 shall be 
punishable asifit were an offence under 
Item No. 8 of section 167 of the Sea Ous- 
toms Act, 1878, and the provisions of sec: 
tion 168 and Ohapter*XVII of that Act shall 
apply accordingly, 

34. Penaltyefor making false return. 

Any owner of a tea estate, or his agent 
or manager who has furnished any return 
section 20, or 
under sub-section (3) of: section 30, or under 
sub-section (1) of section 32, containing any 
particular whichis false and which he knew 
to be false or did not believe to be true, 
shall be punishable with fine which may 
extend toone thousand rupees. 


35. Penalty for obstructing inspection of 
tea estate. ; 

Whoever obatracts any member or officer 
of the Committee’ or any person authorised 
by the Uommittee, wande such member, 
officer or person is entering upon or ins- 
pecfing the lands of any tea estate under 
sub-section (2) of section 32, and whoever, 
haying control cver or custody of any re- 
cords of a tea estate relating to the culti- 
vation of tea on that estate, refuses or fails 
to produce such records when required by 
a member or officer-of the Committee or 
by a person authorised by the Committee 
under that sub-section, shall be punishable 
with fine which may extend to one thousaud 
rupees. | e — 

36. Penalty for illicit cultivation. 

(1) Whoever knowingly plants tea or 
causes’ tea to be planted in any Pand in 
contravention of section 26 shall be pungsh- 
able with fine which may eatend to one 
thousard rupegs for the first offence, and 
with fine which may extend to five thousand 
Tupees for any subsequent offence. 

(2) Whoever uses any land in contra- 
vention of any order made by the Oom- 
mittee under section 30, Or fails tg comply 
with any order made by the Committee 
under sub-section (4) of section 30, shall 
be punishable with fme whigh may extend 
to ono thousand rupees. id 


{To bé continued.) i 
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37. Removal of tea planted without per- . 


mission., s 
Where any person has been convicted of 
any offence under section ‘36, the convicting 
Oourt may direct that the tea in respect 
of which the offence was committed ghall 


be removed from the land within a Bpeci-, 


fied time, and, in the event of the order not 
being duly complied with, may cause the 
tea to be removed and may recover the 
cost from the person convicted as if it 
‘were arrears of land revenue due on the 
‘tea estate on which the offence was com- 
mitted. 
:- 38. Trial of offences under sections 34, 
89 and 36.- ` 

(1) No Magistrate other than a Magis 
trate of the first class shall take cognisance 
‘of an offence under section 34, section 35 
or section” 36, and such ‘Magistrate emay 
take cognisance of an ‘offence only- upon 
complaint made bya person ‘authorised by 
the Committee and with the previous sanc- 
‘tion of the Oentral Government, where the 
ofence is that of:furnishing a false return 
under sub-section (1): 0f section 20, and of 
the Provincial Government in “any other 


case. 

(2} The Committee’ shall be responsible 
for the conduct of all prosecutions of offences 
under section 34, section 35 and section 36, 


v 0 


39, Savhgs. 

Notwithstanding the expiry of tle Indian 
Tea Control Act, 1933, and notwithstanding 
the provisions of sub-section (2) of section 9 
of that Act,— ` 

(a) the unexpended balance of fees re- 

è ceived by the Indian Tea Licensing 

Committee ¢qnstituted under that 

Act shall not lapse to Government 

bute shall *bé transferred to the 

4 Indian Tea’ Licensing Committee 
15—J—2 


` as constituted under section 3. of 
f this ‘Act, — a 

(b) until provision is otherwise fhade 
under the corresponding provisions 
of, this Act, all fees fixed, all licen- 
ces and permits issued and all 
guetas allotted under the Indian 
Tea Control Act, 1933, shall, unless 
inconsistent with the provisions of 
this Act, be deemed to have been 
fixed, issued or allotted under this 

Act; and We 
any offence punishable under the 
Indian Tea Control Act, 1933, shall 
be -punishable and may bea-dealt 
with as if it were an offence punish- 
` able under the corresponding proś 

vision of this Act, 

and anything done before the 3lst day 
of March, 1938, by the Indian Tea Licens- 
ing Committee constitntad under . the 
Indian Tea Control Act, 1933; with a view to 
the allottment to tea estates of export 
quotas under and in accordance with this 
Act, shall, so long as itis not inconsistent 
with any of the’ provisions of this Act, be 
as valid as if it had been done after this 
Aoc came into force. 


f _ ‘THE SOHEDULE. 
(See section 14.) 


Crop Basis mentioned in section 14 (2) of 
“he Act will include the.following :— 

(1) Fhe Orop*Basis of a tea estate. for 
each financial year shallon and from the 
lst April, 1938, be the crop basis which was 
ascertained for such tea estate fof the 
financial year 1937-38, or the highest figure 
fixed for any year after investigation by 
the Committee, whichever be, higher, in 
accordance with the rules under the [ntlian 
Tea Control Act, 1933, with the addition of 
allowances for special hardship determined 
under rules 4 and 5 framed under sec- 
tion 23 of the Indian Tea Oortrol Act, 1833. 


ru -(c) 





/ è 
(2) Allowances for Young areas, i. e., tea 
planted from Ist January, 1926, onwards to 
be added automatically in accordance with 
scales that muy be fixed for different locali- 
ties in the prescribed manner. 
(8) Allowances for low-producing areas 
asmay be determined in the prescribed 
manner. . 
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eACT No. IX of 1938. 


THE WORKMEN'S COMPENSATION 
(AMENDMENT) ACT, 1938. 


Recetved the assent of the Governor-General on 
the 5th April, 1938, and published in the Gazette of 
India, Part 4, dated Aprt,9, 1938. 


An Act further to amend the Workmen's Com- 
pensation Act, 1928, for certata purposes. 


Wheréas it is expedient further to amend 
the Workmen’s Compensation Act, 1923, for 
the purposes hereinafter appearing; It is 
hereby enacted as follows :— 

1. Short title, . 

This Act may be called the Workmen's 
Compensation (Amendment) Act, 1938. 

2. Amendment of section 2, Act VIII 
of 1923. 

In clause (d) of sub-section (1) of section 
2. of the Workmen’s Compensation Act, 
1923 (hereinafter referred to as the said 
Act),— < Sn *.. 

~ (a) in sub-clause (i), for the word “wife” 
~ ‘the word “widow” shall be substi- 


tuted; , 

(b) in sub-clause (it), for the word 
“husband” the word “widower” 
shall be substituted ; and 

(c) in sub clause (it), after the words “a 
minor child of a deceased son,” the 
words and comms “a minor child of 
a deceased daughter where “no 
parent of the child is alive,” shall be 
inserted. 

3. Amendment of section 3, Act VIII of 


1923., | 
In sub-section (4) of sectiom3 of the.said 


i TE” n - 
(a) for the words beginning “If a work- 
man” and ending “disease of 
° anthrax” the following words shall 
be substituted, namely :-— 
“If a workman employed in any em- 
loyment specified in Part A of 
. 8 y Bohedule LI contracts any dis- 
ease specified therein as an oc- 
cupational disease peculiar to that 
* employment”; _ 
~- 4b) after the words. “any employment 
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iid 
specified in” the words “Part B of” 
shall be inserted ; and 

(E) atthe end of the Haplanation, fhe 
° words‘in the same «kind of em- 
ploy ment” shall be added. 
4. Amendment of section 5, Act VIII 
of 1923. o 
In section Sof thesaid Act, the brackets 
pnd figure “(1)” shall be omitted, and in 
the Explanation for the word “sub-section” 
the word “section” shail be substituted. 
5. Amendment of section 10, Act VIII 
of 1923. ; 
In section 10 of the said Act,— 
(a) in sub-section (1)— 

(1) for the words beginning “No pro- 
ceedings for the recoverv of com- 
pensation” and ending “within 
six months from the date of 
death” the following shall be sub- 
stituted, namely :— : 
“No claim for compensation 

shali be entertained by a 
Commissioner unless notice 
of the accident has been given 
in the manner hereinafter 
provided as soon as practic- 
able after the happening 
thereof and unless the claim 
is preferred before him with: 
in one year of the occur- 
rence of the accident or, in 
case of death, within one year 
7 from the date of death"; . 
(2) in the second proviso—. | ' 
(4) for the words “maintenance of pros 


° ceedings” the words “entertain- 
ment of 8 claim” shall be substi- 
tuted ; 


(ii) in clause (a), for the word “made? 
the word “preferred” shall be sub- 
stituted»; and i 
(iii) in clause (b), afterthe word “em- 
ployer” the words “or anyone of 
severdl employers or any person 
responsible to the employer for 
the management of any branch 
of the trade or business in which 
the injured workman was dm- 
ployed” shall be insé@rted ; 
l “and | h 
(8) in the third proviso, for. the word 
“admit? the word “entertain” 
shall besubstituted and for the 
words “instituted” and “insti- 
tute” ° respectively the e words 
“prefersed” and “prefer” shall be 
substitute 15 


; and i ° 
(b) in sub-section (2) the word "direct 
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ly” shall be omitted. 

6. Amendment of section 11, Act VIII 

of 1923. . 

E sub-sesticn (6) of section 1] of the said 

Chym f e 
(a) forthe words “if it is thereafter 
* proved thatthe workman has not 
been regularly attended by a quali- 
fied medical practitioner and that 
such refusal, failure or disregard 
was unreasonable’ the following 
shall be sybstitated, namely :— 

“if it is proved that the workman has 
not thereafter been regularly 
attended by a qualified medical 
practitioner or having been so 
attended has deliberately failed 
to follow his instructions and that 
such refusal, disregard or failure 
was unreasonable” ; 

(b) after. the words “qualified medical 
practitioner”, where they occur for 
the last time, the words “whose in- 
structions hé had followed” shall 
be inserted. l ; 


ee Amendment of sectton 15, Act VIII of 
1923. 

Sub-section (4) of section 15 of the said 
Act shall be omitted and sub-section (6) of 
that secticn shall be re-numbered as sub- 
section (4). 

8. Amendment of section 18, Act VIII 
of 1923. 

In section 18 of thesaid Act, for the words 
and figures “a certificate granted in respect 
of such person under section 7 or section 8 
of the Indian Factories Act, 1911” the words 
and figures “a valid certificate granted ein 
respect of such person under section 12 or 
section 52 of the Factories Act, 1934" shall 
be substituted. 


af Amendment of section 21, Act VIII of 
n sub-section (2) of section 21 of the said 
Che . 
(a) for the words “by any psrty to any 
Proceedings pending before him 
e that such matter” the words” “that 
Ps any Matter arising out of any pro- 
ceedings pending before him” shall 
be substituted ; and ° 
(b) before the proviso the following pro- 
viso sgall be inserted, namely :— 
“Provided that the Commissioner shall 
not where any party to the pro- 
e ceedings has eppeared before 
_ him, make any order of transfer 
: relating to thè distribution among 


dependants ofa lump sum with- 
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out giving subh party an oppor- 
tunity of bejng heard:”, 
and in the existing “proviso, after the 
word “Provided” the word “further” 
shall be inserted. 

10. Amendment of section 24, Act VIII 
of 1923. 

In section 24 of the said Act, for the 
words "other person authorised in writing 
by such person” the following shall be sub- 
stituted, namely :— 

“by an official of an Insurance Company 
or registered Trade Union autho- 
rised in writing by such person or, 
with the permission of the Commis- 

e . sioner, by any other person Bo 

= authorised.» 

11. Amendment of Schedule II, Act VIII 
of 1923. 

In Sehédule II to the said Act,— 

(a) in clause (i), for the words “mechanice 
ally propelled vehicles” the words “a 
lift or a vehicle propelled by steam 
or other mechanical power or by 
electricity” shall by substituted ; 

- (b) in clause (ii), forthe words, brackets 

and figures “clause (4) of section 2 
of the Indian Factories Act, 1911” 
the words, brackets, letter and 
figures “clause (g) of section 2 of 
the Factories Act, 1934” shall be 
substituted ; 

(c) after clause (Tati) the following 

clguses shall be inserted, name- 


y :— 

“(yæiti) employed in the tapping of 
palm-trees or the *felling or logg- 
ing of trees,or the transport of 
timber by inland waters, or the 
control or extinguishing of forest 
fires ; or 

(xxiv) eppployed in operations for the 
catching cr hunting of elephants 

: or other wild animals ; or"; 
and 7 
(d) the existing clause (xxiii) shall be 
renumbered a8 clause (xxv) and 
after that clause as so re-num bered 
° the following wprd and clauses 
ghall be inserted, namely :— 
tor 


(exert) employed in the handling or 
transport of goods in, or within- 
the precincts of,— 4 

(a) any warehouse or other place in 
which goods are stored, and if 
which on any one day of the pre- 
ceding twelve months ten or more 
persons have been so emploved, or 
any market in which op any one day 


© 
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of the pr MEN twelve months 
: one hundred or more persons heave 
been s0 employed ; or 
(xævti) employed in any occupation 
involving the handling and mani- 
- pulation of radium or X-rays 
active substances,” 
t2. Amendment of Schedule III, Act VITI 
of 1923. 
‘In-Schedule HI to “the said Acb,— e 


(a) before the entry relating to lead’ 


poisoning or its sequela, the follow- 
ing shall be inserted, namely : — 
“PART A. 
renee vee ace wee Any em ployment-~ 
z - (ay involving the haadl- 
ging of wool, hair, brist- 
“les or animal CATCases 
or parts of such càr- 


cases, including hides,’ 


~ hoofs and horns ; or - 
Í (b) in conzection with 
7 animals infected with 

- anthrax ; or 

(c) involving the loading, 
unloading or transport 

fre oe of any merchandise. 
Compressed gir illness or | Any process oarried on 

its sequeleæ. in compressed ait, ` 

Poisoning by lead: tetra-| Any process involving the 


ethyl . . use of lead tetra-ethyl. 
Poisoning by nitrous | Any process involving ex- 
es posure to nitrous fumes. 
PART B; 


tb) in the entry relating to lead poison- 
ing or its sequel, to the wordsin the 
first column the words ‘excluding 
poisoning by lead tetra-ethy]” shall 
be added, and for the words “or 
. its preparations or compounds” in 
the second column the words “or 
any of its preparations or com- 
pounds except lead tetra-ethyl” 
shall be substituted ; and 

(c) for the existing entry relating to 
coinpressed air illness or its se- 
quelæ the following entries shall, be 

“ substituted, namely :— è 


Eai ra 


“Arsenical poisoning or | Any process involving the 
“its sequels. production, liberation or 
wi Kg utilisation of arsenic or 
i its compounds, 
oF # 
Pathological manifesta - 
tions’ due to— 
(a) radium and other 
redio-active sub- 
“glances ; 
(b) X-rays. 
Primary a aa E A Any process imvolving the 
ancer of the skin, handling or use of tar 
r pitch, bitumen, mineral 
i oil, paraffin, or the on 
ht acs pounds, | products or 
, siduus 
wt OW stances,” 


Any *process inyolving ex- 

posure to the action of 

radium, radioa-ctive 
substances, or X-rays. 


sah: 
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ACT No. X of 1938. 
. THE CUTCHI MEMONS ACT, 1938. 


Recetved the assent of the Governor-General on 
the Bih April, 1938, and published in the Gazette ‘of 
India Part 4, ted April 16, 1938.) | 


An Act to provide that all Cutchè M emong 
shall be governed in matters of succession. 
and inheritance by the Muhammadan Law. 


Whereas it is expedient that all Cutchi 
Remong be governed in matters of succes- 
sion and inheritance by the Muhammadan 
Law; Itis hereby enacted, as follows :— 
“1. Short title and commencement. 

(1) This Act may be called the Outchi 
Memons. Act, 1938. 

(2) It shall ecme into force on the Ist day 
of November, 1938. 

2. Cutchi Memons to be governed 
certain mattersby Muhammadan Law. 

Subject to the provisions of section 3, all 
Cutchi Memons shall, in matters of succes 

sion and inheritance, be governed by the 
Muhammadan Law. * 

3.. Savings. 

Nothing in this Act shall affect any right 
or liability acquired or incurred before its - 
commencement, or any legal proceeding or 
remedy in respect of any such right or 
liability ; and any such legal proceeding 
or remedy ‘may be continued or enforced | 
as if this Act had not been passed. 

“4.” Repeal. 

The Outchi Memons Act, 1920, is hereby 
repealed. 


in 
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-* AGT No. XI of 1938 


THE:HINDU WOMEN’S RIGHTS TO PROPERTY 
(AMENDMENT) ACT, 1938. 


Received the assent of the Governor-General on 
the 8th April, 1938, and published in the Gazette 
of India, Part 4, dated April 16, 1938. 


An Act to amend the Hindu Women's Rights 
te Property Act, 1937. 


Whereas itis expedient to amend the 
Hindu*Women’s Rights to Property Act, 
' 1937, for the purposes hereinafter appearigg; 
It is hereby enacted as follows :— 

1. Short title and effect, < 

(1) This Act may be called the Hindu 
Women's Rights to Property (Amendment) 
Act, 1938. 

(2) It shall have retrospactive effect as 
if it had come iato force on the 14th day 
of April, 1937. 

2. Amendment’of Section 2, Act XVIII 
of 1937. » o. 


1938 


In section 2 of the Hindu Women’s 
Rights to Property Act, 1937 (hereinafter 
referred to as the sajd Act), the words 
“Jeaving a widow” shall be omitted. 


eo of section 3, Act XYIII 
0 i 
In section 3 of the said Act, — 

(aì in sub-section (1), for the psragraph 
preceding the first proviso, the 
following shall be substituted, 
namely :— : 

“3. (1) When a Hindu governed by 
the Dayebhag School of Hindu Law 
Na dies intestate leaving any property, 
end when a Hindu governed by 
any other school of Hindu Law or 
by customary law dies intestate 
leaving sepédrate property, his 
widow, orif there is more than 
one widow all his widows together, 
shall, subject to the provisions of 
sub-section (8), be entitled in res- 
pect of property in respect of which 
he dies inteState to the same share 
Z. . 8&8 & Bon,” ; 
(6) in sub-section (2) the word “intestate” 
shall be omitted ; and 
(c) in sub section (4), after the words 
‘rule of succession " the words “or 
by the terms of the grant applicable 
thereto” shall be inserted. 


4. Insertion of new 
Act XVIII of 1931. 

After section 4 of the said Act the follow- 
ing section shall be inserted, namely : ~ 
“5. Meaning of expression “die inies- 
tate . 

For the purposes of this Act, a person 
shall be deemed to die intestate in 
reapect of all property of which he 
has not madea testamentary dis- 
position which is capablt pf taking 
effect.” . 


wa a 


section 5 in 


banana aana ananing) 


ACT No. XII of 1938 
THE OURGAH KHAWAJA SAHEB (AMENDMENT) 
ACT, 1938. 


e 

Received assent of the Governor-General on 
the 8th April, 1938, and published in the Gazette of 
India, Part 4, dated April 16, 1938. ii 


An Act to amend the Durgah Khawaja 
Saheb Act, 1936. 


Whereas it is expedient to amend the 
Durgae Khawaja Saheb Act, 1936, for the 
purposes hereinafter appearing ; It is here- 
by enacted as follows : 


"EL 
@ 
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1. Short title. 

This Act may be calléd the Durgah Kha- 
waja Saheb (Amendmeng) Act, 1938. 

2. Amendment of sectton 2, Act XXITI 
of 1936. 

In sub clause (d) of clause (4) of section 2 
of the Durgah Khawaja Saheb Act, 1936, 
(hereinafter referred to as the said Act), the 
w rds “in India” shall be omitted. 

3. Amendment of section 5, Act XXIII 
of 1836. j 

For section 5 ofthe said Act the follow- 
ing section shall be substituted, namely :— 

“5. Composition of Committee. 

(I) The Committee shall consist of twenty- 
five members, who shall be Hanafi Muslims, 
namely :— 

(a) the Sajjadanashin for the time being, 
ex-officto, or his nominee; e 

(b) the Muteawalli for the time being, 
ex-officio, or his nominee ; 

(c) two elected from among their own 
number by members of the Kha- 
dim community who are recorded 
as votersin the register of voters 
for the Ajmer Municipal Commit- 

° tee; 

(d) five elected from among their own 
number by Muslims (other than 
members of the Khadim communi- 
ty) who are recorded as voters in 
the register of voters for the Ajmer 
Municipal Committee ; 

(e) eleven, not being persons residing 
within the limits of the Ajmer 
Municipality, elected in the follow- 
ing manner, namgly :— 

(i` three by the Muslim members of 

oe the Central Legislature ; 

(it) one by the Muslim members of the 
Provincial Legislature of Madras; 

(tii) one by the Muslim members of 
the Provincial Legislature of 
Bombay ; 

(iv) one by the Muslim members of 
the Provincial Legislature of 
Bengal ; 

(v) one by the Muslim members of the 
Provincial Legislature of the 
United Provinves ; 

(wt) one by the Muslim members of 
the Legislative Assembly of the 
Punjab ; A 

(vit) one by the Muslim members of 
the Provincial Legislature of 
Bihar r 9 

(wiz) one by the Muslim members 
of the Legislative Asaembly of 
the North-West Frontier Pro- 
vince ; and z 
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(iz) one by the Muslim members, of 
the Legislative Assembly of Sind; 

(f) one nominatéd by His Exalted High- 

l ness, the Nizam of Hyderabad and 

Berar ; and 

(g) four Sajjadanashins of the shrines 
of the Shishti order of Sufis co-opted 
by the members of the Oommittee 

; referred to ip clauses (a) to if). 
~ (2) No parson shall be qualified to ke a 
member of the Committee if— 

(a) he cannot read and write Urdu; or 

(b) he hag been convicted by a Oriminal 
Oourt of any offence involving 
moral turpitude, and sentenced to 
imprisonment fora period excead- 
ing three months: 

Provided that the Central Government 
may, by special order, declare that 
any person disqualified under this 
clause shall cease to be so dis- 
qualified. 

(8) No person shall be disqualified for 
election tothe Committee under clause (e) 
of sub-section (1; by reason only of the 
fact that heis nota member of the Legis- 
lature or Legislative Assembly concerned. 

(4) If any authority or body entitled to 
elect, nominate or co-opt a member fails 
to doso within six months, the Central 
Government may nominate a member to 
fill the vacancy from among persons quali- 
fied to be elected, nominated or co-opted 
in respect of the vacancy.” : 

4. Repeal of sections 6, 7 and 8, 


Act XXIII of 1938, 

Sections 6,7 and 8 of the said Act shall 
be omitted. 
"5. Amendment of section 9, Act XXIII 
of 1936. 


For section 9 of the said Act the follow- 
ing section shall be substituted, namely :— 
“9, Term of office of members and 
casual vacancies, ° 
(1) Members of the Oommittee, other fhan 
those referred to in clauses (a) and 
(b) of sub-section (1) of section 5, 
shall hold office for five years from 
the date of their electjon, nomina- 
tion or co-option ; and casugl va- 
cancies among such members shall 
be filled by election, nomination 
e or co-option, as the case may be, 
by the authority which elected, 
nominated or co-opted the member 

. whose place isto be filled. 
(2)<The tdérm of office of a member elec- 
ted, nominated or co opted to fill 
a` casual vacancy shall continue 
e for 80 Jong only as the member 
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whose place has been filled would 
have been entitled to hold office if 
the vacanc¥ had not occurred." 
ne Amendment of section 10, Act KALEH 
0 f 3 
In sub-section (1) of section 10 of fhe said 
Act, for the words, letters, brackets and figure 
“except those who are elected under items 
(a), (b) and (e) of section 5” the following 
shall'be substituted, namely :— 
°” “other than those referred to in clauses 
(a) to (c) of sub-section (1) of sec- 
tion 5". . 
7. Amendment of section 11, Act XXIII 
of 1936. 
For sub-section (8) of section 11 of -the 


- Said Act the following sub-section shall be 


substituted, namely :— 

(3) The Committee shall exercise its 
powers $f administration, control 
and management of the Durgah 
Endowment through the Mutawalli, 

° who shall be the Manager of the 
Durgah Endowment.” 
8. Amendment of section 12 Act XXII 
of 1936. 
In section 12 ofthe said Act, — 

(a) after the words “such duties as may” 
the words “, subject to such con- 
ditions, if any, as the Committee 
may impose,” shall be inserted; and 

(b) the words “ subject to the confirma- 
tion by the Committee” shall be 
omitted. 

9. Amendment of section 14, Act KALII 
of 1986. 
For section 14 of the said Act the follow- 
ing section shall be substituted, namely :— 
“14. Rules. | 

In the case of elections under clause 
\c) or clause(d) of sub-section (I) 
of section 5, the Ohief Oommis- 
stoner, and, in the case of elections 
under clause (e) of the said sub- 
section, the Presidents of both 
Ohambersof the Legislature con- 
cerned, acting together, or the 
President of the Legislative Assem- 
Bly concerned, as the case may be, 
may make rales to provide for~s 

(i) the procedure for sucheelections ; 

and 

(ii) the deci8ion of election disputes.” 

10. Amendment of section 16, Act XXIII 
of 1936. 

For section 16 of the said Act the follow- 

ing section shall be substituted, namgly :— 

“16. Board of Arbitration. 

(1) Any dispute arifing between the 
Committee onethe one part and 
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the Sajjadanaghin, the Mutawalli 
and any Khadim, or any of them, 
on the other part, relating 0 the 
privileges of the Sajjadanashih, the 
»Mutawalli or such Khadim, shall, 
at the request of either party to 
the dispute, be referred to a Board 
of Arbitration consisting oi— 


(4) anominee of the Committee ; š 
(ii)a nominee of the other party to 
the digpute ; and 


(iii) a pērsôn who holds or has held 
the office of, oris acting or has 
acted as,a District Judge, to be 
appointed by the Chief Commis- 
sioner, A a 

and the decision of the Board shall 
be final and shallot be questioned 
in any Oourt. 

(2) No suit shall lie in any Gourt in 
respect of any matter which is 
required by.subesection (1) to be 
referred to aBoard of Arbitiation.” 

11. Amendment of section 18, Act XXIII 
of 1936. 

In secticn 18 of the said Act, for the 
words “The Durgah Ccmmittee shall not 
be empowered to use the property, movable 
and immovable’ the words “The Commit- 
tee shall nor use the property, movable 
or immovable" shall be substituted. 

12. Amendment of section 19, Act XXIII 
of 1936. 

In section 19 of the said Act, before the 
words “Durgah Endowment”, where they 
occur the second time, the word “the” 


shall be inserted. ° 
13. Amendment of section 20, Act XXIII 
of 1936. 


For section £0 of the said Act the follow- 
ing section shall be substituted,namely:— 
“20. Audit of accounts and annual 


report. 

(1) The accounis of the Durgah shall 
be audited every Year by an auditor 
holding a certificate granted under 
sub-section (1) of section, 144 of 
the Indian Companies Act, 1913. 

e (2) The Committee shall every year 
prépaie a report on the administra- 
tion of the Durgah, which; together 

. with the accounts of tLe Durgeh 
andethe report of the auditor there- 
on, shall be published in the 
Gazette of India." 
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AGT No. KIH of 1938. 


THE SIND SALT LAW AMENDMENT AGT, 1938 


Received the assent of the Governor-General on the 
April 8th, 1938, and published in the Gazette of India 
Part 4, dated Aprii 16, 1938. 


An Act to amend the law relating to salt 
as at present ine force in Sind. 


Whereas, by the Government of India 
Act, 1935, salt has been classified as a 
matter to which the executive authority of 
the Central Government extends, and it is 
therefore, expedient to amend certain en- 
actments in force in the Province of Sind 
refuting to saltso as to vest in the Central 
Government powefs of control in respect of 
that matter; It is hereby enacted as 
follows i 

1. Short title. 

This Act may be called the Sind Sal 
Law Amendment Act, 1938, 

2. Amendment of certain enactments. 

With effect on the lst day of April, 1938, 
the Transport of Salt Act, 1879, as in force 
in Sifid, and the Bombay Salt Act, 1590, 
as an force in ae a hereby amended 
to the extent and in the manner sta | 
the Schedule. Ga 

3. Saving of rules, etc.. made by previous 


“authorities. 


Any appointment, notification, rale, order, 
exemption, licence, pass, permit or power 
in force before the commencement of thig 
Act and made, issued or conferred by an 
authority, for the makingye issuing or con- 
ferring of which a new authority is sub- 
stituted by or under this Act, shall, unless 
inconsistent with this Act, be deemed to 
have been made, issued or conferred by 
such new authority unless and until can- 
celled or withdrawn or superseded by an 
appointment, notification, rule or order 
madeor issued by such new authority. 


THE SOHEDULE, 


(See section 2,) 


Part I.— The "Transport of Salt Act, 1879 
(XWI of 1879), asin force in Sind. 

In sections 3 and 6, for the words ‘Pro. 
vincial Government of Sind", wherever 
they occur, the words ‘Central Gcvern- 
ment ” shall be substituted. ° 
Part 1L.—The Bombay Salt Act, 190 (Bom- 
bay Act II of 1890) as in foræ in Sind. 

1. In sub section (Z) of sectian 4° for 
the words “Subject to such control of the 
Central Government, as may be prescribed 
by rules made under section 49 A of the 
Government of India Act, “the Provin&ig] 
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Government of Smd” the words “The 
Central Government “shall be substituted. 

2. In sub-sections (2), (8) and ‘35) of 
section 4, and in sections 9, 10, 14, 17, 24, 36, 
‘37, 52, 58 and 59, for the words “Provincial 
Government of Sind" wherever they occur, 
the words “Central Government ” shall be 
substituted, . ° 

3. In section 25, for the words “ Prdvin- 
cial Government of Sind ” the words “Oen- 
tral Government” shall be substituted, 
and for thé words “it may proceed” the 
words “the Provincial Government shall at 
the request of the Oentral Government 
proceed “ shall be substituted. l 

4, Clause (a) of section 36 shall be omit- 

L 


5. In section 60, the words “and 
Sind in the 
omitted. 


in 
Official Gazette,”, shall be 





ACT No, XIV of 1938. 


THE SUGAR INDUSTRY PROTECTION (TEMPO- 
RARY EXTENSION) ACT, 1938. 


Received the assent of the Governor-General on 
the 8th April, 1938, and published in the Gazette of 
India, Part 4, dated April 18, 1938. 


An Act to provide for the temporary conti- 


nuance of the existing protection con- 
roe on the sugar industry in British 
ndia. -i 


Whereas itis expedient to provide for 
the continuance for a period of one year 
of the existing protection conferred on the 
sugar industry in British India and to 
extend the date before which the Oentral 
Goverument is required under section 3 of 
the Sugar Industry (Protectiog) Act, 1932, 
to lay before the Indian Legislature the 
proposals referred to in the said secticn ; 
It is hereby enacted as follows :— 

1. Short title. 

This Act may be called the Sugar Indus- 
try Protection (Temporary Extension) Act, 
1938. š s . 
2, Amendment of sêction 3, Apt XIII 
of 1932. } 

In section 3 of the Sugar Industry (Pro- 
tection) Act, 1932, for the figurea “ 1938”, 
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where they occur fer the second time, the 
figures “1939” shall be substituted. 
‘JAmendment of First, Schedule, 
Act XXXII of 1934. 
In the First Schedule to the Indian Tariff 
Act, 1934, for Item No. 17 the following 


shall be substituted, namely :— 
“17)8ugar ex- Protective|The rate at which)March 






e (cluding con excise duby is for; 3ist, 
feationery. the time being 1989.” 
leviable on sugar, 
ot than khund- 
or 


sari 

in 

| British India plus 
Rs. 7-4-0 per owt. 


° manawa ONN 


ACT No. XV of 1938. 
THE INDIAN COFFEE GOE88 (AMENDMENT) 
ACT, 1938, 


. _ Received the assent of the Governor-General on 
the 8th April 1938, and published in the Gazette of 
India, Part 4, dated April 16, 1938. 


An “Act to amend the Indian Coffee 
Cess Act, 1935, for a certain purpose. 


Whereas it is expedient to amend the 
Indian Ooffee Oess Act, 1935, for the pur- 
pose hereinafter appearing; It is hereby 
enacted as follows :— 

1. Short title and commencement. 


-` (1) This Act may be called the Indian 


Coffee Cess (Amendment) Act, 1938. 

(2 4 It shall come into force on such date 
as the Central Government by notification 
in the Official Gazette may appoint. 
aa Amendment of section 4, det XIV of 
1939. l 

In clause (11) of sub-section (I) of sec- 
tion 4 of the Indian Coffee Oess Act, 1935, — 

(a) insub-clause (6), the word “and” 

“shall be cmitted; and 
(b) for sub-clause (d)the following sub» 
clauses shall be substituted, name- 
gih 

““(d) one person nominated by the 
Ooorg Planters’ Association ; 

(%) one person nominated by the 

Mysore Planters’ Association; ahd 

(f) one person nomindted by the 


¢ Indign Planters’ Association, 
Mysore ; ”. . 
: + 
J . 
+ é 6 
e @ 


| INDIAN 
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IMPERIAL ACTS, 1938. 


oo ACT No."KVI of 1938 
THE INDIAN TARIFF (AMENDMENT) 
ACT, 1938. - 


Received the assent of the Governor-General on the 
Ith Apri’, 1938, and published in the Gazette of India, 
Part 4, dated April 16, 1938. 


An Act further to amend the Indian 
Tariff Act, 1934, fur a certain purpose. 


Whereas it is expedient further to amend 
the Indiaa Tariff Act, 1934. for the purpose 
hereinafter appearing ;° I: is hereby enacted 
as follows :— 

1. Short title. 

This Act may be called the Indian Tariff 
(Amendment) Act, 1938. 

. Amendment of First Schedule, Act 
XXXII of 1934. 

In the First Schedule to the Indian Tariff 
Act, 1934, for [tem No. 10 (2) the following 
item shall be substituted, namely : — 


“10 (2) Broken Rice Protective)Twelve annas... March 
x per Indian dlat, 
maund of | 1939 
83-2-7 lbs. 
avoirdupois 


weight. i 





ACT No. XVII of 1938, 
THE TRADE DISPUTES (AMENDM ENT} ACT, 


Received the assent of the Governor-General on the 
9th April, 1938, and published an the Gazette of 
India, Part 4, dated April 16, 1938, . 


An Act further to amend the Trade 
Disputes Act, 1920, for certain purposes. 


Whereas ih is expendient farther to 
amend the Trade Disputes Act, 1929, for the 
urposes, hereinafter appefring; It is 
ereby &nacted as follows :— 

1. Short title. i 

This Act may be called the Trade Disputes 
(Amendment) Act, 1938. q 

2. Aħendment of section 2, Act VII of 
1929. a...” 
In section. 2 of tha Trade Disputes Act, 

Ubed, 3. 


1929 (hereinafter referred to as the said 
Act),;— 
(a) in clause (g),— l 
e{t).afler sub-clause (i) the following 


sub-clause’ ehall be inserted, 

namely :— M 
(ia) any water transport service 

"Carrying passengers to whose 


vessels any of the provisions of 
the Inland Steam-vessais Act, 
1917, apply or tramway service, 
if the Pruvincial Government by 
notification in the official Gazette, 

- declares the water transport or 

tramw.y service, as the case may 
be, to be a public utility service 
for the purposes of this Act, or"; 
and 

(ii) in sub clause (iti), after the word 

“supplies” the word “power” shall 
be inserted ; 
(b) in clause (7), after the word “differ- 
ence’ the words “between employers 
and employers or” shall be inserted : 
an 2 
in clause (k), after the word 
“reward” the, following words shall 
be inserted, namely :— 

“and includes for the purposes of any 
proceedings under this Act in rela- 
tion toa trade dispute a workman 

* discharged during that dispute ". 

3. Amendment of section 3, Act VII of 
1929. 

In section 3 of the said Act,— 

(a) the words “between an employer and 

. any af his workmen" shall be 
omitted ; and 

(b) for the words “the employer” the 
words “an employer concerned” 
shall be substituted. 6 

4. Amendment of sectton 4, Act VII of 
1929. . 

For sub-section (2, of section, 4 of the 
said Act the following sub-section’ shall»be 
substituted, namely :—_ . 

‘2) A Oourt, having the prescribed 
quoram, .may act potwłthstapds 

ii s 


(c) 


d 
® 
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ing the absence of the chairman or 
any of ils members or any vacancy 
in its number: 

Provided that if the appointing authority 
notifies the Court that the services 
of the chairman have ceased to be 
available, the Court shall not act 
until a new chairman has been 
appointed.” 


5. Amendment of section 6, Act VII of 
1929. 

i For sub-section ($) of section 6 of the said 
Act the following sub-section shall be sub- 
stituted, namely :— 

“($) A Board, having the Dresta 6 
uorum, may act notwithstanding 
the absence of the chairman or any 
of its members or any vacancy in its 
number: 7° 
Provided that if the appointing authority 
notifies the Board that the services 
of the chairman or where the Board 
includes an equal number of 
persons representing the parties to 
the dispute the services of any such 
person have ceased to be available 
the Board shall not act until a new 
chairman or member, as the case 
may be, has been appointed.” 


6. Amendment of section 10, Act VII of 
1929. 

Tosection 10 of the said Act the following 
sub-section shall be added, namely :— 

“(8) Where a Board includes an equal 
number of persons representing the 
parties*to the dispute, and the 
services of any such person have 
ceased to be available as aforesaid, 
the appointing authority shall 
appoint in the manner specified 
in sub section (2) qf section 6 
another ‘person to take his place, 
and the. proceedings shall he don- 
tinued before the Board so re-consti- 
tuted.” 

rc Amendment of section 15, Act VII of 
1929. 
In section 15 ofthe said Act,— ° 
(a) in sub-section (2),—e ‘ 
(ìi) for the words “his workmen" the 
words “any of his workmen” shall 
° be substituted ; 
(it) for the words “liable to” the words 
“punishable with” shall*be sub- 
| stituted ; and 
e (iit) Tor the words “to a fine” the 
words “with fine” shall be sub- 
stituted ; 


| (b) after sub-section (£) the following 
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sub-section shall be inserted, 

namely :— 

“(2A) If on any day an employer receives 
e from any persons employed by him 
* any such notices as are referred 

to in sub-section (1) or giwes tg an 
perscn employed by him any su 
notices as are referred to in sub- 
section (2), he shall within five 
days report tothe Provincial Gov- 
ernment or such authority as the 
Provincial Government may pre- 
scribe the numfere of such notices 
received or given on. that day; and, 
if hbe fails to doso, he shall be 
punishable with fine which may 
extend to five hundred rupees”; 
and 

(e) in sub-section (8), for the words, 

brackets and figure ‘under sub- 
eection (2)” the words, brackets and 
figures “under sub section (2) or 
sub-section (2A )" shall be substitut- 


ed. 
8. Amendment of section 16, Act VII of 


1929. ; 
In sub-section (1) of section 16 of the said 


ct,— 

(a) after the words “other than” the 
words “or in addition to” shall be 
inserted ; 

(b) in clause (b) for the words “general 
and prolonged” the words “and 
general” shall be substituted. ; 

9, Amendment of section 17, Act VII of 
1929. i 

In sub-section (1) of section 17 of the said 
Act, fur the word “declares” the words 
"commences, continues,” shall be sub- 
stituted. 

10. Insertion of new heading and section 
18A in Aet VII of 1929. 

After ‘section 18.of the said Act the follow- 
ing heading and section shall be inserted, 
namely :— 

“Conciliation Officers. 
18A. 


Amendment of 
teers. ; 
(1) The Central Government, in fespect 
of industries, businesses and under- 
takings carried on y them or 
“under their authority or by a 
Railway Company, and the Pro- 
vincial Government, ein respect of 
cther businesses. : industries or 
undertakings within thei: Province, 
may, by” notification in thg official 
Gazette, appoint officers, herein 
referred to ‘as conciliation officers 


charged witlt tise duty of mediating 


conciliation 


kd 
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in or promoting the settlement of 
trade disputes. e 


. (2) A conciliation officer may be appoint- 


ed for a specified *area op for 
specified businesses, industries or 
undertakings in a specified area 
or for 
businesses, industries or under- 
takings and either permanently or 
for a limited period. 


(8) A conciliation officer may, for the 


purposessof inquiring into an exist- 
ing of apprehended trade dispute 
after giving reasonable notice, enter 
the premises occupied by any 
industry, business or undertaking 
and may call forang@ inspect any 
document which he has ground for 
considering to be, relevant to the 
trade dispute, and for the purposes 
of any such inquiry shall be deemed 
to be a public servant within the 


meaning of the Indian Penal Code.” 


(4) If any person supplying information 


or producing a document to a 
conciliation officer requests in writ- 
ing that the information or the 
document or any part thereof shall 
be treated as confidential the con- 
ciliation officer shall not disclose 
such information or the contents of 
such document or part thereof 
except to— 


(a) the authority which appointed him 


to be a conciliation officer; er 


(b) the parties concerned in the aispute 


for the purpose of mediating 
therein or promoting the settle- 
ment thereof. 


(5) If the conciliation officer contravenes 


the provisions of sub-section (4), he, 


shall be punishable with 
may extend to one hundre 


e which 
rupees. 


(6) No Oriminal Oourt shall take cogniz- 


ance of en offence under this section 
except with the previpus sanction 
of the authority appointing the con- 
ciliation officer; and no Oiyil Gourt 
shall without the like sanction 
entertain any suit against a con- 
cilfMtion officer in respect of the 
disclcsure of any information or the 
contents of any document or part 
thereof of the nature referred to in 
sub-section (4).” 


one or more specified - 
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». ACT No. XVIII of 1938. 


THE DELHI JOINT WATER BOARD (AMEND- 
MENT) ACT, 1938. 


Received the assent of the Governor-General on 
the 9th April, 1939, and published in the Gazette of 


India, Part 4, dated April 16, 1938, 


An Act further to amend the Delhi Joint 
Water Board Act, 1926. 


Whereas it is expedient to provide for 
the maintenance of the works established 
to dispose of sewage in bulk for the 
urban area of the City of Dglhi and to 
improve the provisions relating to the 
supply of drinking water in bulk, and for 
that purpose further to amend the Delhi 
Joint Water BoardAct, 1926; Itis hereby 
enacted as follows:— Š 

1. Short title and commencement. 

(1) This Act may be called the Delhi 
Joint Watêr Board (Amendment) Act, 1938. 

(2) It shall come into force on such date 
as. the Central Government may, by noti- 
fication in the official Gazette, appoint. 


2 Amendment of long title and pream- 
ble, Act XXIII of 1926. 

In the long title and preamble of the 
Delhi Joint Water Board Act, 1926 (here: 
inafter referred to ag the said Act),— 

(a) after the words “to supply drinking 
water” the words “and to dispose 
of sewage” shall be incerted, and 

(b) forthe words-“a Joint Water Board” 
the words “a Joint Water and 
Sewage Board’ shall be substituted. 

3. Amendment of sectiog l, Act XXIII 
of 1926. i 

In sub-section (1) of section | of the 
said Act, for the words “Delhi Joint Water 
Board Act" the words “Delhi Joint Water 
and Sewage Board Act” shall be substituted. 


4. Amendment of section 2, Act XXIII 


oF 1926, 


In section 2 of the said Act,— 

(a) in clause (a), forthe words “Delhi 
Joint Water Board” the words 
“Delhi Joint Water and Sewage 


» Board” shall be gubstituted, and 


(b) jn clause (c),— 

(1) in sub-clause (itt), fcr the words 
and brackets “Delhi (New) Can- 
tonments”’ the words “DelbieCan- 
tonment" shall be gubstituted, 


+e and 
(ii) for sub-clause (iv) the followihg 
sub clause shall be Substituted, 


namely :— l 
“ iv) the New Delhi Municipal Qom- 
mittee.” . 


| | 
ii a 
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5. Amendment of section 3, Act XXIL 
of 1926. ML 

In sub-section (1 of section 3 of the said 
Act, for tle words ‘Joint Water Board" 
the words “Joint Wafer and Sewage Board” 
shall be substituted. 

6. Amendment of section 4, Act XXIII 
of 1926. 

In sub-section: (1) of section 4 of the 
said Act for the werds “Delhi Joint Water 
Board” the words “Delhi Joint Water and 
Sewage Board” shall be substituted. 

7. Aywendment of section 5, Act XXIII 
of 1926, 

In section 5 of the said Act,— 

(a) after the word and letter “Partis A” 
the letters “AA shall be inserted ; 


å and 

(b) after the words “the Delhi Moni- 
cipal Committee” the words “the 
New Delhi Municipal’ Oommittee” 
shall be inserted. 

8. Amendment of section 6, Act KALIH 
of 1926. 
In section 6 of the said Act, — 

(a) after the words ‘‘for the purpose of 
the efficient supply of water” the 
words “or for the purpose of the 
efficient disposal of sewage” shall 
be inserted ; and 

(b) after the words “any constituent 
body” the words “or the public” 
shall be ineerted. 

9. Amendment of section 8, Act XXIII 


of 1926. 


In section 8 of the said Act,— 

(a) in sub- section (1), after the words 
‘maintain a fund” the words “cr 
funds’ shall be inserted ; and 

(b) in clauses (a) and (b) of sub-sec- 
tion (2), for the words “the fund" 


the words “any sugh fund” shall 


be substituted. 

10. Amendment of section 10, Ac} XXIII 
of 1926. 

In section 10 of the said Act, for the 
words “specified in Part B of Schedule I", 
wherever they occur, the words “specified in 
Division I of Paxgt B of Schadule I” and for 
the words “specified im that Part? the 
words “specified in Division I of that 
Part” shall be substituted, respestively. 

41. Amendment of section ll, Act XXITI 
of 1926.. 

After the proviso to section*11 of the 
“said Act the following proviso shall be 
added, namely :— 

“Provided further that, if the Oentral 
Government, in cousequence of the 
* extension of the urban area of the 
‘ A 
6 
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city of Delhi, requires the Board to 
make adglitional provision for the 
supply of water in bulk at .any 
° plece, the .Board shall be bound to 
* . make such provision?” 
12. Amendment of  sertion 13, Act 
XXIII of 1926. 


To section 13 of the said Act, the 


following sub secticn shall be added, 


namely :— 

s5) Nothing in this section shall pre- 
elude the Board from &rranging with the 
consent of the constituent bodies and in 
accordance wih any order issued by the 
Ohief Commissioner for advance payments 
by the qpnstituent bodies of tha cost 
(calculated at the collecting rate) of such 
quantities of water as are likely to be 
supplied to the constituent bodies in each 
quarter or such other period as may be 
prescribed by the Chief Oommissioner.” 


13. Insertion of new heading and new 
sections 14A, 14B and 140 in Act XXIII 
of 1926. 

After section 14 of the said Act the 
following heading and sections shall be 
inserted namely:— 
“Disposal of sexage and payment therefor. 

14A. Disposal of sewage. 

(1) The Board shall be bound to receive 
in bulk from each constituent body except 
the Military Engineer Services, Delhi 
Cantonment, all sewage delivered by such 
body and to dispose of such sewage : 

rovided that no constituent body by 
which sewage is delivered may execate 
apy major work calculated to increase the 
normal discharge of sewage without the 
concurrence of the Board. 

(2) Sewage received in pursuance of the 
provisions of sub-secticn ‘1) shall be the 
property cf the Board and any income 
derived from the sale of effluent or sludge 
shall be credited to the appropriate fund 
of the Boayd. ° 

(8) If uny disagreement arises between 
a constituent body and the Bosaid as to 
the efect of the execution of any work 
or the doing of any thing, the mf&tter 
shall be referred to the Oéhtral Govern- 
ment whose dgcision shall be final. 

14B. Constituent bodies to paya cost of 
disposal of sewage. e 

(1) Subject to the provisions, of section 15, 
the total net cost of the disposal of all 
sewage shall be paid by the censtituent 
bodies other than tbe Military Engineer 
Services, Delhi Oantenment, each body con- 
tributing such proportion thereof as the 


$ 


ka 
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Oentral Government may from time to time 
determine : e 
Provided that any proportion so deter- 
mined shall not be changed until the ex- 
piry of a period of five years. 
e (2)*In determining the total net cost of 
the disposal of all sewage there shall be 
taken into account as expenditure of the 
Board— 
(a) all establishment charges, including 
` all expenditure upon repairs and 
mainténance not debitable to the 
fond established urder section 8; 
(b) re-payments of principal, and pay- 
ments of interest, in respect of any 
loan taken by the Board under sec- 
tion 6; ande ° 
(c) payments into the fund established 
under section “8 exclusive cf any 
such income from interest on the 
balance of the fund as is under 
rules made by the Central Govern- 
ment under that section to be 
deemed the current revenue of tke 
Board. 


140. Manner of payment by constitutent 
body of proportion of cost of dtspos1l of 
sewage. 

(1) The estimated net cost of the disposal 


_of sewage increased by five per cent. shall 


be payable on demand by each constituent 
body after the closa of each quarter of each 
financial yearin accordance with the pro- 
portions fixed under sub-section (1) of 
seclion 14B. s 

(2) IE tha sum so paid by any constitu- 
ent body in any financial year exceeds or is 
less than the sum payable by it on the 
basis of the actual cost as determined under 
section 14B, the payments to be made by 
that body in the following financial year 
shall be adjusted accordingly. ° 

(8) Nothing in this section shall preclude 
the Board from arranging with. the con- 
sent of tha constituent bodies and in 


_ accordance with any orders” issued by the 


Ohief Commissioner for advance piyment 
by¢+he constituent bodies of sih portion 
eof the cost of the disposal of sewage as 
is likelyeto be borne by them in each 
quarter or such other period as may be 
prescribed by the Ohief Commissioner.” 


14. Insertion of new heading after sec- 


, tion 140, Act XXIII of 1926. 


` Aftersection 140 of the said Act as in- 
serta by section 13 the” following heading 
shall be inserted, namely:— 


“Settlement of disputes, and re covery of sume 


dye fron@cdnstituent bodies.” 
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. 15, Amendment of section 22, Act XXIII 
07 1926. 2 . | | 
In section 22 of the said Act.— 

(a) in sub-section (J), after the words “or 
pipes” wherever they occur, the 
words ‘or sewers” shall be added ; 
and 

(b) in the proviso to sub section (2), after 
the words “‘the supply of waler” the 

s words “or tke disposal of sewage" 

shall be inser‘ed. 
16. Amendment of section 2f, Act 
XXII of 1926. e 
In section 26 of the said Act, — 

(a) in clause (b), for the words “water 
work” the words “water or sewage 
work” shall be substituted; 

(b) after clause (e) the following* clause 

. . Shall be inserted, namely:— 

“\oc) unlawfully obstructs the flow of 
or flushes, draws off, diverts or 
takes sewage from any sewage 
work belonging tothe Board, or 
breaks or damages any electrical 
transmission line maintained by 

â ihe Board, cr” ; 

and 

(c) in clause (di, for the words “water 
work” the words “water or sew.:e 
work” shall be substituted. l 

17. Amendment of Schedule 
XXIII of 1926. 
In Schedule I to the said Act,— 

(a)afier Part A the following skall be 
inserted, namely :— 

“PART JA 


LIST OF WORKS TAKEN OVER FROM THR NEW 
Detar MUNICIPAL CoMMITT ZR. 


The original 66” outfall sewer from Q 
Point to Kuilokri with ventilating shafis, 
manholes and nullah crossing.”’, 

(b) in Pars B— 

e (1) after the heading “List op works 

TAKEN OVER FHOM THR GcVERN- 
MENT " the sub-heading “Dıvi- 
sion I" shall be inserted ; 
(ii) in entry No. 6, for the words “New 
Cantonments’ the werds “Delhi 
. Cahtonment’ shall be substi- 
tuted ; 

(iii) after entry No. 7 the following 
sub-heading and eniries hall be 
added, namely :— ° 

“Division II. å 

l. Old uorks at Kilokn—, 

(a) Theoriginal Detritus Oham ber. 

(b) Pumping Station comprising boiler 
room, chimney, pump room, coal 
store,- workshop, eoffice, and store 
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and latrines, drains, and pipelines 
connected thereto. 

(c) Pumping Plant comprising three 
boilers, three pumps, economiser, 
feed pumps, electric generating 
plant, circulating pipes, crane, two 
weighbridges, and other acces- 
sories. One electric pump with 
switchgear ahd rising main, 

(d) WerKkshop Equipment comprising 
two Lathes, 24” drilling machine, 
blower, shafting machine, and 
(partly worn out) motor shaft- 
ing, bench and hand tools, forge. 

(e) Switchboard and lighting equipment 
in and around original plant.: ° 

(f) Venturi meter. : 

(g> Rising main. 

(h) Well, Regulators, Sedimentation 
Tank, Aeration Bed, and Storage 
Tanks for circulating water, and 
pipes, drains and sewers connected 
therewith. 

(i) Residential Buildings comprising 
Superintendent's Bungalow and 
garden, 62 quarters with safitary 
accommodation and 19 quarters 
with adjacent buildings converted 
from the old Railway Station Build- 
ings, 

(j) Roads, fencing, trenching area, storm 
drains and culverts in area being 
taken over. Regulators and mate- 
rials of channels in Sewage Farm. 

2 Worksincluded in the Delhi Sewerage 
Disposal Scheme jo be completed in 1938— 
(1) New Delhi to Kilokri— 


(a) Storm Overflow at Point “Q” with ` 


- contro] penstock. 
(b) 66" dia, Out-fall Sewer from Puint 
“Q” to Kilokri. 


(2) At Kilokri. . 
(a) Penstock Ohamber and 66" pep- 
stccks. 


(b) Detritus and screening plant with 
all ancillary works, 

(c) New Pumping Station Building 
which also contains workshop, 
office and store rooms and suction 
pump connecting with existing 
work. 

(a). Pumping Plant comprising— ; 

(i) Three electric pumping units of 
“12 m.g.d. capacity. 
e (ii) Two electrically operated ex- 
,fausters. 
* (iil) Two electrically operated bilge 


pumps. 
(iv) Two electricallyroperated gland 
| sealing pumps. .. 
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(v) Necessary penstocks valves, suction 
and dslivesy piping for items (i) 
to (iv). 
(ep Overhend travelling crane. 
d Low tension switchgear. “ 
g) two transformers. q % 
(h) High tension switchgear. 
li) Two overhead travelling cranes in 
workshop. ; 
e (1) Workshop equipment. 
(k) Electric lighting and fans for build- 


ing x 

(1) One 44" Venturi meter’and recorder. 

(m) Roads and pathways. - l 

(n) Rising main 41" dia 800" long with 
control valves and outlet chamber. 

(3) From Bilokri te Disposal Works— 
Gravity Duct in masonry, approximate- 
ly 16,500" long. 
(4) At Disposal Works— 

(a) Bio-aeration plant consisting of 12 
preliminary settling’ tanks, 
aeration pockets and 48 final settl- 
ing tanks, the whole with neces- 
gary Valves, piping, motors, shaft- 
ing and other operating gear. 

(b) Sludge Pump House and four elec- 
trically operated sludge pumps and 
Accessories. 

(c) Two portable electrically operated 
dewatering pumps and accessories, 

(d) Transformer House containing high 
tension ‘switchgear, transformers, 
low tension switchgear, overhead 

» craneend other accessories. 

(e) Electric Cables supplying Power and 
lighting circuits. 

(A Office building containing Assistant 
Superintendent’s Office, laboratory 
and equipment, clerks’ rooms, store, 
and laboratories and furaiture. 

(g) Agpistant Superintendent’s Bungalow 
with four reoms. 

(h) Five Drivers’ Quarters, each with 

- two rooms 

(i) Fifteer single room quarters. 

(j) Necessary water supply, sanitary and 

lectrical services for items (f) to 


t). 

(k) Roads and pathways inside Disposal 
Works Compound, bout ary fence 
ahd gates, trees and lawns. 

(1) Electric lighting for whole installae 


tion. . 

(m) Sludge drying beds and Return 
Sludge pumping plant with neces- 
sary flow and return piping te main 


plant. + e J ; 
(n) Three Venturi fumes with electrical 
recording geaf. ° ə 
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(5) Dispvsal Works to River— 
- Effluent channel wjth pitched bed and 
> sides including aqueduct ercssing 


over the Agra Canal. e ° 
- (6) New Delhi Power House to Disposal 
. $ Woks—i 
- 6600 Volt transmission line to the Dispo- 
8 sal Works with branch to New 
Pumping Station including rail way 
and road crossings. p 
3. -General— 


(1) Any other work constructed as part 
of the” Delhi Sewage disposal 
schemes that the Central Govern- 

ment may hand over tu the Board. 

(2) All land acquired for or occupied by 
the works mpntioned in Part AA 
and in División Il of Part' B of 
this Schedule, ineluding the sites of 
the Kilokri and Mauttra Read 
Plants.” 


18. Amendment of Schedule II, Act XXII 

of 1926. 

In Schedule II to the said Act, — 

(a) in entry (d) for the words “Impe- 
rial Delhi Municipal OCoxmittee” 
the words “New Dalht Municipal 
Sones shall be subatittited ; 
an `- 

- (b) in entry (e) for the words and 
brackets “Delhi ‘New)’ Canton- 
ments” the words “Delhi Canton- 
ment’ shall be substituted. 


` 
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ACT No. XIX of 1938. 


THE CHILD MARRIAGE RESTRAINT (SECOND 
AMENDMENT) ACT, 1938. 


Receised the assent of the Governor-General on the 


Oth Apri 11938, and published in the Gaxptte of India, 
o - 


Part 4, dated April 16, 1938. 


An Act further to amend the Child Mar 
riage Restraint Act, 1929. ; 


Whereas it is expedient further to amend 
the Child Marriage Restraint Act, 1929; It 
is hereby enacted as follows :— 4 

1. Short title. 

“This Act, may be called the Ohild Mar- 
nee Restraint (Second Amendment) Act, 

Jü. ® 


B “Amendment of section 2, Act XIX of 

fo clause (2) of section 2 of the Ohild 
Marriage Restraint Act, 1929 (hereinafter 
referred to as the said Act), between the 


- w o = 


words “is” and ‘“theraby” the words “or is. 


about to be" shall he iaserted. 
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. marriage in contravention of this A 


e mation laid before 


33 


3. Amendment of section 8 4 
1929, os POR RA a 
In section 8 of the said Act for the 
“District Magistrate” the words “Wagiotrate 
ae anal pp be substituted, 
e Dubstitu’ion of new sect j 
j d RIX of ang, eciton for section 
_ Xor section 9 of the said Act ti < 
ing shall be substituted, namely = oe 
38. No Oourt shall take cognizance of 
any offence under this Act after 
the expiry of one year from the date 
on which the offence ise alleged to 
have been committed.” 
a Amendment of section 11, Act KIK of 


For sub section ¢Z) of section 11 of the 


‘said Act the following shall be substituted, 


namely ;— 

“\1) When the Court takes cognizance 
of any offence under this Act upon 
a complaint made to it, it may for 
reasons to be recorded in wrl ing 
at any time after examining the 
complainant and before issuing 
e process for compelling the at‘end- 
ance of the accused, require the 
complainant to execute a bond 
with or without sureties, for a sum 
not exceeding: one hundred rupees 
as security for the payment of any 
compensation which the comp]sin- 
ant may be directed to pay under 
section 250 of the Code of Griminal 
Procedure, 1898, and if such secu: 
rity is not furnished _within such 
reasonable time as the Court may 
a complaint shall be dismiss- 

ed. ; 
6. Insertion of new section 12in Act ALIX 


of 1929. 


The following section chal] be 
section 12 of the said Act, namely si oo 
“12. Power to issue injunction prehibiting 
t. 

(1) Notwithstanding anything to the 
contrary contained in this Act the 
Court may, if Satisfied from infor- 

it thro 

ea complaint or otherwise thats 
child marriage in contravention 
of this Act has been arranged or 
is about to besolemnised, issue an 
injunction against aay of the per- 

“song mentioned in sections 3 de 5 

and 6 of this Act prohibiting such 


, arriage. n 
(2) No injunction under sub-section (D) 
© ghall be issued against any person 
-unless the Oourt kas previously 
: ptf 


54 2 


given notice tp such person, and 
has affordedthim an opportunity to 
show cause against the issue of the 
injunction. l 

(8) The Court may either on ils own 


motion or on the application of any ` 


person aggrieved rescind or alter 
any order made under sub section 


(I, san à ; a 
(4) Where such an application is re- 
ceived, the Court shall afford the 
applicant an early opportunity of 
appearing before it either in person 
or by pleader; and if the Oourt 
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rejects the application wholly or 


in part, it sihil record in writing 


its reasons ior so doing. 

(5) Whoever knowing that an injunction 
has been issued against him under 
sub-section (J) of this section dfs- 
obeys such injunction shall be 
punished with imprisonment of 
either descliption for a term which 
may extend lo three months, or 
with fine which may extend to one 
thousand rupees, oy with both : 

Provided that no woman shall be punish- 
able with imprisonment. 


. aia 
Extracts from Contemporaries.: 


Ld 

Taking Depositions. o 

It is a well-established principle that 
a defendant to criminal proceedings cannot 
waive a rule of evidence or procedure even 
if it would advantage him to do so. An 
illustration of this was afforded by events 
at the Guildhall, London, on March 24 
and April 7, at the hearing before» Mr. 
Alderman Warr cf certain charges against 
one Grove Spiro. It appeared that wit- 
nesses had previously given lengthy evi- 
dence against other defendants, which evi- 
dence would be material to the present 
case. At the first hearing, to save time, 
the previous depositions of these witnesses 
were read over to them and signed by 
them as their depositions in this case On 
April 7 prosecuting counsel pointed cut 
that this was irrégular and would result 
in there being no valid committal, and 
that consequently the witnesses must repeat 
their previous evidence. It may be remem- 
bered that in R.v. Gee and Others (1936, 
9 All E R. 89) the witnesses for the pro- 
secution had had proofs of their evidence 
read over to them, and signed these prgof8, 
which were then treated as the depositions. 
The Court of Criminal Appeal quashed a 
subsequent conviction upon the ground that 
there had never been a valid committal. 
Delivering the judgment of. the Court, 
Goddard, J., stated that section 17,of the 
Indictable Offences Act, 1844, which re- 
quires the magistrate to “take the state- 
ment tn oathor affirmation of those who 
shall know he facts ard circumstances 
of the case,” must be strictly complied 
with. In the light of this decision, and 
the a@bservation of the learned Judge, 
although the defendant was willing and 
anxious to take the short cut adopted at 
fhe frat hefring, the prosecution were un- 

4 e a i a 
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doubtedly wise to, insist on a stiict com- 
pliance with the law.—The Law Journal. 


Mental Defectives. 

“Any law which enables a person, what- 
ever his mental condition, to be deprived 
of his liberty against his will must be 
construed with punctual stristness in 
favour of the subject. The truth was 
illustrated last week by a noteworthy deci- 
sion of the Court of Appeal, R. v. Board 
of Control, etc.: ex parte Winterflood (Times, 


April 9). Iv was a case in which an avplicant’ 


for a habeas corpus failed before the 
Divisional Court, bat succeeded on appeal. 
Unfortunately, he was mentally defective, 
and orders were made for his being kept 
in an institution or placed under guar- 
dianship. These were made under section 11 
of the Mental Deficiency Act. The first 
orders may be of twokinds. Hither they 
last for exactly a year from the time they 
are made (sub-section /1)}), of the Board may 
inake-a general order that in the case 
of a narhed institution the persons de- 
tained there shall be detained till the 
Quarter, Day next after the expiry of one 
year from the frst detention (sub-section (2). 
In the applicant's case an order of the 
first ‘kind was made. It expired cn June 
e23, 1931,°and no continuance order “was 
made till six days later. This was fatak 
On June 29, 1931, there was rmthing on 
which theecontingance order, made on that 
day, could operate. If the Board thqught 
that further detention was the dest course, 
they should have made an order de novo. 
No doubt excellent excuses may be made 
for the Board’s oversight: but in a cpse of 
this kind, excuses will not do—The Law 
Journal, dated April 23p1938. 
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5 ; WHITE OR BLACK ? 
A CELEBRATED ARGUMENT PURPORTED TO HAVE BEEN MADE MANY YEARS AGO 
IN A MID-WEST CITY 


Cad 


Gentlemen of the Jury:—You have heard 
the testimony in this case and the fate of 
the prisoner now rests in your hands. His 


‘Honor will review this evjdence fairly and | 


- impartially and will tell you what both the 
' district attorney and myself will concede,— 
that through a peculiar state of circum- 
stances the questian of the guilt or innb 
‘cence of the prisoner rests entirely upon the 
pepe which has been submitted to you as 
exhibit 3, and which you will take with 
, you when you retire to deliberate on your 
verdict, lf that paper is white the prisoner 
18 guilty, if it is black he is innocent. 

A number of witnesses for the prosecution 
have told you that it is white, while the 
prisoner claims that it is black. You 
yourselves glancing at it as it lies before 
you might say itis white. You might even 
go so far as to believe, as my Jearned 


opponent asks you to believe, from a mere. 


glance at the paper that it is white. Butit 
is just there, gentlemen of the jury, that 
my learned friend commits a grave error, 


—an error into which I trust you will not- 


be led by him,—that of making up your 
mind to the color of that paper from a 
mere optical examination. | 

I am willing to concede that when my 
learned opponent asserts to you- that the 
paper is white, he honeStly kelieves it to be 
white. I am willing to concade that the 
state's witnesses believed they were telling 
„the truth when they swore so positively that 

the paper was white. But. where, gentle- 
men of “he jury, in all ofthe voluminous 
testimony that bas been put béfore you in 
the past two days, has any witness stated 
that he gave the paper any careful exami- 
nation ?, Where in all the carefully worded 


argument of the learned district attorney 


is where any statement that he gave that 
paper a careful axgmanation? Nowhere. One 
and all of the witnesses for the prosecu- 
tion admitted “th&it the only reason they 


e o——4 


were willing to swear the paper was white 
was because to their eyes it seemed white; 
not one of them even pretended tg have 
made an investigation to determines whe- 
ther the semblance was in fact a reality. A 


, mere glénce of the eye, a mere inspection, 


an expression of opinion that does not 
even pretend to be expert opinion,— that is 


all. 

: Gentlemen of the jury, would you convict 
a man on such testimony ? Do we not hear 
every day of men and women and children 
mistaking colora? How many railroad 
accidents do we read of that are due to the 
mistaking of a red signal for a green, or 
vice versa. Wehear the excuse given that 
the engineer was color-blind. We know 
that color blindness is extremely common. 
As a matter of fact, how many people can 


_ differentiate between certain shades of blue 
-and green? Are we all color-blind because 


we differ one from andthtr in our opinions? 
Are we all lunatics because some of us 


_ believe differently from others ? 


The learned prosecutor will tell you that 
the cases are not the same, that it is easy 
to be mistaken between blue and green, 


but that no one could be mis- 
“taken between black and white. But 
the difference is only one of degree. Trus, 


there are experts in color, artistic painters, 
who might differentiate in shades. But 


“Was any such expert called in this case? 


And whynot? With the great machinery 
of the state*at his beck, was there any 
excuse for the district attorney to neglect 
to call such experts? 

He insists that the color wf the 
Paper is white. But what is color? 
The * scientists will tell us that color 
is the effect produced upon the efe by 
the vibrations of light, and that aecording 
to the speed of the vibrations, 80 will color 
vary. But the scientists do not claim that 


the same vibration will produee the same o 


© 
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effect upon the optic nerve of every indivitiu- 
o To say so would be contrary to known 
acts. 

Heat is a matter of vibraticn, and the 
heat waves of a given temperature are 
always the same. Yet we know that the same 
heat applied to different persons will pro- 
duce entirely different degrees of warmth 
to different jndividuals. “Why ? Because in- 
dividuals are differently constituted,* the 
nerves that carry the sense of warmth to 
the brain vary as individuals vary; because 
the sensory® nerves of one are more: deli- 


cate than those of another, so that a-more - 


intense heat ia required to produce that 
same effect upon Smith. And that means 
“that the identical vibrations appear quicker 
to Smith than they do to Jones, for the 
speedier the heat vibration, the greater the 
intensity of heat. Now, while it is plain 


‘that one of thése men is abnormal,—possibly ` 


- both are,—which of them is willing to admit 
that he is the abnormal one ? 

But scientists tell us also that light is 
‘nothing ‘more than heat with quicker 
` Vibrations, than when the heat vibrations 
-reach a certain speed, light is prodūced, 
and as these vibrations become quicker and 
` quicker the various colors appear. They 
tell us that the vibrations of the color 


. known as red are slower than the vibrations - 


of the color known as orange or yellow, 
and they in turn are slower than those of 
-blue or violet. i a 

= Now, ifit is necessary to have quicker 
. Vibarations to burn ‘Jones to the same 
' degree as Smith, does it not follow absolute- - 
ly that in order to produce the color fed- to- 
the optic nerves of Mr, Jones there must 


be more vibrations than to produce that - 


color to the vision of Smith. And as- 
colors differ according to -the*-vibrations,: 
does it not also follow, as day follows 
night, that what is red to Jones becomes 
orange or yellow toSmith, toa third man 
it becomes voilet, while to some whose 


nerves are not so sensitive it might even - 
~- become black, or possibly produce no color. 
+ i + 


whatever ? : 

How then can anyone say with any 
‘positiveness that this paper is white? It 
may ,appear white to him, but to another 
it may appear black. And who has the 


right to day, “I am right and you -are- 


waong?” It may be that this paper appears 
white to all of you, and therefore you say 
it is fair.to assume that it is white. But 
pause fora moment. In the first place, that 
_ paper cal,appear white to all of you only- 
“in the event that your optical nerves are 


8 
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attuned to the same degree of sensitiveness, 
Now we all know (hat no two things in 
nature are thesame. Take the largest oak 


-tree andcompare any two of its leaves, or, 


if you please, take an entire forest,—no 
two leaves would be identical.» Ig, ib 
reasonable therefore to suppose that you 
twelve men, picked out at random, are all 
attuned-to the same degree in regard to 
your optic nerves? Does it seem likely? 
But you still insist that it seems white 
to you. That is only becatse the vibrations 
given-out by the color on thét paper hap- 
pen tobe that character which to each of 
ycu represents white. But does that 
mean thatthe paper is white? As it is 
highly improbable that any two of you are 
identical in optical sensitiveness, is it not 
more than likely that the vibrations which 
to juror No. 1 imply white are the vibra- 
tions which to juror No. 2 denote red. to 
juror No. 3, green, to juror No. 4 violet, 
and to the prisoner at the bar, black? How, 
then, where there is so much Variation, and 
when you are bound according to his 


- Honor’s charge to acquit the prisoner if 


there is areasonable doubt in your minds, 
—Ī ask you then, how can you as honest 
men, sworn to do your duty, find otherwise 
than that there is at least a reasonable doubt 
as to the color of that paper? - 

- But I will go further. Let us assume for 
the sake of argument that the learned 
district attorney is right when he says 
that aib is white. Now scientists will tell 
you—and nobody, not even the district 
attorney, will deny it,—that what we call 
white is really nothing but all the colors 
of the spectrum seen together. Scientists 
will tell you that when you look at a 
piece of so-called white paper, you are 
seeing al] the colors of the rainbow. . We 
must all accept that as true, even though it 
may be that some of us do not really 
believe it. For izis true, or science means 
nothing. So thei we must believe that 
this paper, if it be white, as you are asked 
to find,,is really violet, indigo, blue, green, 
yellow, orange and red. But when you 
come to look atit,—and mark you, gert- 
men, this isall the test the diStrict attor- 
ney asks of yow in crder to satisfy your 
minds that itis white,—when you ceme to 
apply his test of looking at it, do you 


-gee any violet, do yousee any jndigo, any 


blue, green, yellow, orange, or red? And 
yet: those colors are there, according to the 
learned district attorney, and according 
to him you must depend upon the test of 
your eyesight to find thêm these. Assum- 


af: 
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ing heis right, must you not believa that 
your eyes do not tell you the truth? And, 
yet itis upon your eyes that the district 
attorney relies in this casse and oaly on 
your eyes: He rests his case solely 8n your 
eyasignt, for he has offered no other evi- 
dence. 

I say to you, then, that when you know 
the Paper which your eyes seem te tell 
you is white is in reality all the colorgof 
the rainbow, you have absolutely no right to 
let your eyes d&cide the color of that paper 
when a mafi's life hangs upon your deci- 
sion. And ‘bear in mind, gentlemen, this 
18 not a case of optical illusion, such as ig 
the case when a flickering light causes you 
to believe you see a mousesin the corner 
when none is present or when through an 
Ingenious arrangement vf mirrors on the 
stage you apparently see a trunkless woman, 
living and speaking to you. There is no 
trickery in modern science. 

And now let us go just one step furthér 
and satisfy ourselves that not only is the 
paper not white, but that it is in reality 
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visible to the human eye. I have enumerated 
them before. You all agree that you do 
not see any one of “them here on this 
Paper. Obviously then if there be one of 
these colors present, the paper has no color 
at all. To be sure I am asking you toapply 
the eye test, but that is the district attorney's 
test, and he cannot object to my approe 
priating it. Let us now look up the definition 
of black. We find, again qesorting to 
the scientists, that black is not a color. 
If now we have all agreed that we do not 
see Violet, nor red, nor any Of the other 
colors known to the human eye, is it not 
then at once too plain for argument that as 
you see no color at all, and as no color 
means black, the paper must be black, for 
things equal to the same thing are equal 
to each other ? ° 

Can you then, gentlemen of the jury, as 
sane, logical’ men, following me as I have 
led you logically and scientifically from 
premise to conclusion, step oy step, come 
to any other conclusion than that the paper 
is. black and the prisoner innocent ?—Case 


black, as the prisonér contends. We all andComment ? 
know that there are only seven colors ii 
NOISE, 


Fortunately for us in this world, opinions 
differ. The truism is not less true to-day 
than when, more than 2000 years ago, 
Terence put it into an actor's mouth. 
One of the numerous subjects on* which 
people differ, and one on which the most 
acute difference of honest opinion may 
exist, is the subject of noise and nuisance 
by noise. _Anyone who has followed the 
evidence in any noise case, be it a 
‘Chancery action for an injugetion or a 
police court prosecution under a by-law, has 
seen this truth exhibited in the witness-box. 
The witnesses may be quite truthful and not 
partisan or belligerent. They eee differ. 
This fact, we think, was in Lord Selborne’s 
mind when he gave judgment in Gaunt v. 
ed (27 L. T. Rep. 569; 8 Ch. App. 8). 
dhe pithis in the words: 

“A nuisaice by noise... ....4 i 
question of cee, lf my a nee, A 
house against a party waħ next to my own 
and f hesr through ‘the wall more than is 
agreeable t® me of the sounds from his n 
or hie mugio room, it does not follow (even if í 
am nervously sensitive or of infirm health) that 
I can bring an action........8uch things, to offend 
again® the law, must be done ina manner which, 
are eT pagan! sought to be regarded as 
reasonable,” e RETE reads oe pre) and un- 


t 
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These dicta do not carry us very far 
It must always be a question of fact what 
is excessive and what is unreascnable. Still 
they feach us what to look out for 
when we are advising on a client's case, 
So far as a common law nuisance is con- 
cerned, a plaintiff who seeks to restrain 
it must bring his case up to the line 
which we locate in a general way by use 
of Lord Selborne’s judgment. A noise from 
printing machines.may be excessive and a 
nuisance, “though they work just off Fleet 
Street, and a noise from machinery may 
be *a nuisance even in a city full of 
factories. What we have to see is whether 
there is something which, viewed sensibly, 
is excessive and unreasonable. We do not 
find in the report of Gaunt v. Fynney any 
reference tò Walter vt Selfe, which was 
decided some years earlier (4 De G, & Sm. 
315:17L. T. (O. 3.) 103), and afterwards 
affirmed by the House of Lords (19 L. T. 
(0. 8.) 308). That was not a nois case, 
but a dbrick-burning case. However, the law 
of nuisance is, we think, the same, whether 
brick-burning or cock-crowing, be its alleg- 
éd-nuisance. It may be true that fhe law 
is-slower to interfere. with crowing cocks, 
which make the noise which Providence has 
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decreed for them, than with brick-burnets, 
who are artificers ; uf, in the end, the law 
is the same. When we are advising whether 
a subject of complaint is a nuisance in 
Jaw or not, we must not be too refined or 
fanciful, but attune our minds to the 
note of the average reasonable man and 
woman. 

_ Walter v. Selfe was applied and followed 
a few years ago in a hard-fought chise 
between a hotel company and a resident 
in Mayfair : (Vanderpant v. Mayfair Hotel 
Company, 142 L. T. Rep. 198; (1930) 1 
Oh. 138). This was an interesting case 
in which the plaintiff, who lived in Curzon 
Street, sought to restrain both obstruttion 
of access to his house” by goods vans 
engaged in delivery to the hotel and noise 
made in its kitchen, or by its servants 
when they left their work late gt night. 
On the obstruction issue the plaintiff failed, 
and some interesting observaitons by the 
learned judge on private and public rights 
on roads may come up for re consideration 
at some future time. As to noise, the judge 
was convinced that the plaintiff had a 
good case. Much of the evidence may 


be read in the report, though probably. . 


the eight days’ hearing revealed a good 
deal which even the most industrious 
. Teporters have not preserved. The main 
causes of the noise which the plaintiff 
challenged, and which was condemned, were 
causes arising out of the actual tulinary 
work of the kitchen, though there were 
serious additiong such as loading and 
unloading of milk and ice. The very idea 
of' a milk churn being unloaded sends a 
suggestive shock through the nervous 
system of our more sensitive readers ; and 
we can quite realize that the plaintiff had 
much to complain of if milk ard ice vans 
were unloaded very close to his house ata 
time in the early morning when he and 
his household were entitled to be asleep. 
The interesting thing is that the processes 
of which complaint was made are the ordi- 
nary processes of domeatic life. Every- 
body must get nfilk, if not ice, and 
everyone must have dinner preparéd for 
him. Yet, if a hotel gets milk and provides 
dinner for a great many people, the con- 
centrafion of milk-supply and dishing-up 
noises makes a nuisance of processea which 
if d@issected into the fractions necessary to 
supply and eook formany individual fami- 
lies, would never cause one. However this 
may be, the question must always be whether 
‘the plaintiff is deprived by the defendants’ 
act of the comdortable and healthful en- 
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joyment of his home. And in considering 
what may rightly bee claimed as necessary 


to such enjoyment, the court must find. 


whethdéy the afleged nuisance “materially 
interferes with the ordinary physical com- 
fort of human existence," as it is conteived 
and required—not by the recluse, the in- 
valid, or the mere misanthrope, but by 
the common sense of Englishmen and Eng- 
liskwomen at large. 

By-laws against noise, of course, must 
be carefully drafted. lf there is any joint 
in their armour it is certain that the noise- 
maker will find it out and aim his rapier 
at it. The main by-law making powers 
now in general use by local authorities in 
this behalf are ‘contained in section 81 of the 
Public Health Act, 1936, and section 249 of 
the Local Goverrament Act, 1933. Under 
the later Act the by-law-making power, 80 
far as it can be used to suppress nuisances 
ig cut down low. Jt merely allows the 
local authority to make rules against the 
occurrence of nuisance from five specific 
Causes—“snow, filth, dust, ashes and 
rubbish,” and the keeping of animals 
“sq as to be prejudicial to health.” There 
is nothing explicit about noise here ; and 
the prevention of noise is not one of the 
specific things for which in the later 
sections of the Act, the local authority is 
allowed tomake provision. Nor is noise 
among the statutory nuisances named in 
section 92. Under the 1933 Act, which follows 
the precedent of the Municipal Corporations 
Act of 1882, the power is wider. A council 
of a county or ofa borough may make by- 
laws “for the good rale and government 
of their areas and for “the prevention and 
suppression of nuisances therein > and 


smaller bodies. enforce them locally (1933 . 


Act, section 240, sub-section (5) ). Here again 
we have the use of tlte werd “nuisance ; "and 
though a by-law against noise (without the 
use of the words “ so as to be a nuisance 

or some such qualifying words) might 
possibly be defended as for the. good 


„Tule and government of a county or borgugh 


we can hardly think, regard being kag 
to the authorities, it could be, defende 
against a charge of uncertainty. A by-law 
against making such a noise as to be a 
nuisance or create a nuisance could, we 
suggest, be defended against’ any such 
charge: but the authority or éhe police 
on asummons for a contravention of the 
by-law would have to give evideno® that 
‘the noise of which complaint was made did 
‘amount to a common ‘law nuisance as 


defined in Walter v. Selfe (sup). o 
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high or- general terms is shown in 
Johnson v. Mayor of Croydon (54 L. T. 
Rep. 295 ; 16 Q. B. Div. 708). The Orofdon 
Corporation had acted under section 23 of 
the b882Act, which allowed by-laws to be 
made for the “ good rule and government ” 
and for the “ prevention and suppression ” 
of nuisance. They made a by-law which 


read: ° 
“No person not being a memherof Her Majesty's 
Renee See Forces acting under the orders of his 


commanding officer shall sound or play upon any 
musical instrument in sny of the streets of the 
borongh on Sunday.” 


On the mere proof of performance the 
magistrates convicted. The conviction was 
supported on appeal* by thé argument 
that such a by-law was not unreasonable 
' and tbat the magistrates ought to be trusted 
not to enforce itin cases where there was 
no real annoyance. The argument is 
specious, but, of course, not tenable against 
serious attack. Mr. eJustice Matthew (as 
he then was) pointed out that the by-law 
left the magistrates no option, and that 
they must convict, if the emission of 
gound were proved, whether anybody was 
annoyed or not. Wedo not know whether 
the Town Olerk of St. Albans reads the 
report of the Oroydon case; but whén, a 
few years later, the by-law of that city 
came before the Divisional Oourt (Booth 
v. Howell, 53 J. P. 678) it was seen at once 
that what was fatally lacking in the 
Oroydon borough by-law was preseat in 
that of the Hertfordshire city. “If any 
person,” it read, “...,.....ahall blow any horn 
or trumpet or any other noisy instrument 
to the annoyance of any of the inhabitants 
of the said borough “ [sic] he was to be 
guilty of an offence. There were several 
other specific prohibitions of the use of 
inatruments—of use for” hawking, use for 
collecting passengers, &c, but there was 
this general prohibition gf playing, and 
playing a noisy isstrument so as to annoy. 
The by-law was challenged on appeal by 
a mugical member of the Salvatian Army 
whp had played a concertina in the street 
and disregarded the warnings of the police. 
At the first hearing below several people 
came and swore that they were annoyed, 
and tfe magistrate convicted. On appeal, 
the Division&l Court, whether they were 
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actuated by a desire to be more than 
fair to the Salvation Army or to read the 
law for its own sake with the most seru- 
pulous strictness, sent the case back for re- 
statement. There was proof and finding 
of annoyance, but there was no proof or 
finding that the instrument was in fact 
noisy! We should like to have heard 
Gilbert and Sullivan on this potnt. What- 
ever ‘they would have said or sung, the 
Justices’ returned a restated case saying 
that they found the instrument noisy 
within the meaning ofthe by law. On a 
second hearing there was a courgeous 
attampt to assail the by-law on the ground 
that it was too wide in that it was not 
limited by such words as “so ns to be a guis- 
ance.” Even if the instrument was noisy, and 
did annoy; said the appellant, the by-law 
which made the use of such things an offence 
without proof of general annoyance, was 
too wide. In the end, however, the Divisional 
Court upheld the conviction. The founda- 
tion of their decision lies here, we think, 
that the old 1885 Act authorised the corpo- 
ration to make rules both for the good 
Tule and government of the city and 
for- the suppression of nuisances, 
It might be that a noise which was heard by 
only afew people could escape the charge 
of being a nuisance, but a by-law forbidd- 
ing people to do things which did and would 
annoy their neighbours was arule for good 
order and government. 

So much may be said for the guidance of 
those who have to make y-laws on this 
subject, or to advise on them or to enforce 
them. In particular cases we have specific 
prohibitions such as the prohibition of ex- 
cessive noise by ill-loaded motor vehicles 
which are in the Construction and Use 
Regulations of 1937. Under these no more 
than excess need be established, and there 
is nd express need to prove annoyance 
though we think magistrates might well 
ask for it before convicting of this offence. 
For the rest it seems that all by-law legisla- 
dion must start and ba made with due 
regard tothe Walter v. Selfe judgment. 
“ Annoyance’ and ‘“ unnecessary” are 
merely additional epithets and have some 
force, but they donot necessarily conelude 
the matter.—The Law Times. 
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e 
LAROBNY OF ONE'S OWN PROPERTY 


One of the most peculiartypes of larceny 
is that in which a person may be convicted 
of stealing his own property. In the rare 
cases where this occurs the goods stolen 
are usually in the possession of a bailee, 
who has‘somte special kind of property in 
them, or a right to possession as against 
the accused, whose crime is that he deprives 
the bailes @f his possession of the goods. 
Another example of this type of larceny 
is noted in 1 Hale P. O., p. 513, where it is 
stated: “Yet if A bails goods to B, and 
afterwards animo furandi steals the goods 
fromeB with design probably to charge him 
for them in an action of detinue, this Is 
feJony.” ae 

The more usual case of depriving a person 
of a special property in goods is well illus- 
trated in R. v. Wilkinson and Marsden 
(1821), Russ. and Ry. 470. The prisoners 
were tried for stealing thirty bales of nux 
vomica of the value of £30. The persons 
frora whom the goods were stolen were 
lightermen and they had possession in order 
to enable them to pass the goods through 
the customs for export. No duty was paid 
for export, but there was a heavy duty for 
home consumption, and the intention of the 
defendants was to cheat the Orown of the 
customs duty. Eleven judges mgt to con- 
sider the case, and the question for them 
was “whether this (larceny) can be done 
by an owner agdtnst a special bailee, who 
has made himself responsible that a given 
thing shell be done with the goods, and 
which the owner, without the Knowledge or 
eonsent of such bailee, had by a previous 
act entirely prevented.” E 

Four of the judges doubted whether it 
was larceny but seven held ib a larceffy, 
because the prosecutors “had a right to 
the possession until the goods reached the 
ship; they had also an interest in that 
possession, and the intent to deprive them 
of their possession, wrongfully, and ‘againste 
their will was a felonious intent as against 
them, because it exposed them to a suit 
upon the bond.” Some of the seven judges 
said * would have been larceny “although 
there had been no felonious intent against 
Mgreh & Oo, (the prosecutors) but only 
an intention to defraud the Orown.” (ee 
also “R. v. Bramley (1822), Russ. & Ry. 

16. Hi 
at R. v. Wadsworth (1867), 10 Cox O.C, 
p. 556, tHe prigoner had left his horse with 
thesprosecutor as security for a bill accepted 
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by him. The priséner subsequently took 
the horse outeof the prosecutor's possession’ 
and °was charged wiih larceny. On an 
objection being teken on his behalf that 
he had never parted with the propert) in 
his horse the Oourt was referred to the 
above authorities and refused to stop the 
case on the objection, but later stopped - 
the case on account of the bill not being 
produced , . i 

The point recently arofe at the London 
Sessions in R v. Hamilton (February 25, 
1938). -The facts ehortly were that the 
prisoner took his car to a garage for re- 
pairs and wken he later called to take it 
away he gave a cheque for the sum demand- 
ed in respect of the repairs. The cheque 
was returned marked “R D.,” but the 
defendant said that he had stopped the 
cheque because he complained of some of- 
“the repairs. The chairman asked Counsel 
for the prosecution fo: authority for the 
proposition that a man might steal his own 
car, whereupon the above authorities were 
cited. The chairman, however, found that 
there was not sufficient evidence against 
the accused and directed the jury accord-: 
ingly. 

The decision in R. v. Wilkinson and 
Marsden (supra) is recognised as sound 
authority to-day by the text books (see 
“Russell on Orime,” 9th ed, p. 873; 
“Archbold on Oriminal Pleadings and 
Practice,’ 29th ed., p. 545), and should 
similar circumstances arise again nowadays 
this decision would undoubtedly be follow- 
ed. 


OFPICIAL SRORETS AND POLIOR DooumMENTs. 


It is a orisdemeanour under section 2 (1) 
of the Official Secrets Act, 1911, to communi- 
cate certain documents or information to 
an unauthorised person or to another person 
than one to, whêm it is in the interests 
of the State the duty of the accused to 
communicate it. The sub-section applies 
only to % person having in his poss&ssion 
or control any secret official document *or 
information entrusted in confi@ence to him 
by any ‘person, holding office under His 
Majesty, or which he has obtained, or to 
which he has had access owing to his 
position as a person who holds, or who has 
held, office under His Majesty. 


_. Under section 6 of the Official Secrpts Act, 


1920, it is the duty pf eyery person to give 
on demand to a chié® officer of pclice, or 
to a superintendent orother offiger of police 
not below the rank of inspector appointed 
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by a chief officer for the purpose......... any 
infcrmation in his pewer relating to an 
offence or suspected offence under the Act 
of 1911, and failure to give*such ifform- 
ation is a misdemeanour. 
Recertly, in Lewis v. Cattle (The Times, 
April 7,) the Divisional Oourt dealt with a 
ease of failure to give information in 
accordance with section 6 of the 1920 Act. 
The justices had convicted the appellant and 
fined him £5, It appeared that the appel- 


‘lant was a jourhslist- ‘and hads procured 


certain information contained in a police 
report, setting out a description of a man 
wanted for fraudulent conversion, which 


-had been circulated privately among police 


forces in the district “in whidh the wanted 
man was known to operate. No instruc- 
tions were given that the” document would 
be circulated tothe Press. A superinten- 
dent of police had required the defendant 
to provide the name of the person from, 
whom he had received the information 
which was published in the newspaper, 
but the defendant refused -to give the 
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The ‘question on the appeal was whether 
a police officer was “a person holding office 
under His Majesty” within the meaning of 
the Official Secrets Act, 1911, section 2 (1) 
(a). The Lord Chief Justice said that in his 


‘opinion every police officer in England and 


Wales, whether he were a member of the 
Metropolitan Polica Force or a member of 
the police of-a county, city or boreugh:, 
held the office of constable, and within his 
constablewick had all the dtties and rights 


` conferred ‘by the: common law ane by 


| Statute on the holders of his office. Ashe 
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was required to take an oath of office and 
to preserve the King’s pace he was a person 
holding office under His Majesty within the 
meaning of the Act, and the appeal was 
accordingly ‘dismissed. 

To those who associate the administration 
of these Acts with the prevention of 
military espionage and similar matters, 
it May come as a surprise thatethey apply 
to such documents as those divulged in 
Cattle v. Lewis. The legislators, however, 
have spread their nets wide, for as Avory, J. 
said with reference to this legislation in 
F. v. Crisp and Homewood, 83 J. P. 121: 
“Iç is a well-known proposition in the con- 
struction of a stgtute that the enacting 
words of it are not to be cut down or limited 
by the title of the Act...the words cannot 
be altered, or limited merely by the title 
‘Official Secrets.’” This point was not, and 
indeed could not have been, raised in Catile 
v. Lewis. 

The origin of the offices of the high cone 
stable and the petty constable, as described 
in Hawk. P.O., c. 10, section 33, was at 
common law, and the main duty of keeping 
the King’s peace has now passed over to the 
borough and county police. These are, of 
course, directly under the authority of the 
borough Council and the county Council, 
through the watch committees and standing 
joint committees, respectively, and although 
the provincial police at any rate cannot 
be said td be in the service of His Majesty, 
as the Lord Chief Justice rightly pointed 
out, they hold office under4His Majesty, and 
therefore come within the purview of gec- 
tion 2 (1) of the Official Secrets Act, 1911.— 
The Solicttors’ Journal, 
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Extracts from Contempérarles. 


- A Restaurant Meal. 


i” 


On Friday of last week, during the hear- 


ing before Mr. Justice “Hilbery and a 


common jury of an action in which a man 
and his wife sought to reccver from a res- 
taurant keeper damages for alleged breach 
off warranty, counsel for the third party 
said to hate supplied- the questionable 
food to the restaurant! submitted that there 
could be no case to go tothe jury on behalf 


of the wife Because the action was in con-‘: 


tract and the’ meal was ordered and paid 
for by the husband. There was no evidence 
of negéigence. Mr. Justice Hilbery, when 
dealing with the pojnj Meised, said that it 
had not been fully argued, but as the matter 
od, his view wWhis*that, -where two or 
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mores persos went into a restaurant to 
eat a meal, the restaurant keeper provided 
for each individual the food he or she 
asked for and each undertook to pay for 
that food. The fact that, by a private 
“arrangement, one of the customers was 
host did not affect the position. Oertainly, 
a customer might telephone and order a 
meal for himself and so many friends, and 
the contract might in that case be deemed 
to have been entered into with him. His 
(his Lordship's) decision did not apply* to 
such a case, but solely to one? arising out 
of particular facts. In the present ‘cage 
he thought there was a contract with the 
wife as well as with the husband. The 
trial then proceeded on the f&cts, 
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-Facts and Circumstances. . 


Naturally, as a wéll-known text-book has 
it, “the original parties to a contract must 
be persons ascertained at the time when 
the contract is made,” but the ascertainer. 
in the absence of any express statements, 
may have to depend on facts and circum- 
stances to justify his state of mind. When 
a father in the Christmas “hols” enters a 
restaurant with two or more smalle» poys, 
he is readily ascertained to be the person 


who will have to pay the whole of the bill. 


Doleful am&zement would assuredly follow 
any suggestion that Chirstmas tips should 
be commandeered in order to settle matters. 
So when aman takes a lady out to diner 
the person who will have to pay is often. 
indfcated with equal certainty, although, 
‘admittedly, young men and maidens now-a- 


| days often arrange to “go fifty,fifty” when 


: on pleasure 


_geated at small:tables in the grounds of a°’ 


bent. One recalls a acene in a 
play at the Gaiety in which diners are 


Continental restaurant. “Teddy” Paine is 


„seated with one lady, and when the waiter 
- brings the bill Paine nonchalantl} refera 


to his companion. ‘Does the lady 
2" asks the waiter in astonishment. “Of 


` eourse the lady pays!” the little man replies. 


Tn the circumstances of such 


1 


& scene, 
strong accordant evidence of the manners 
and customs of the class concerned would 
pe required to render the lady liable for 
the whole or any part of the bill }—The Law 
Times, dated May 14, 1988. 

Se 


Forged Finger-Prints. 

From time to time, as some months ego 
in a case at Oroydon, a scare paragraph 
appears in the press, throwing doubt on 
the infellibility of the finger*print system, 
by the suggestion that the finger-prints of 
an innocent person could bè mechanically 


| counterfeited and placed to provide evi- 


dence of crime against him. The defenders 
ai 
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of the system scornfully assert this to be 
impossible. e 

There is . probably a measure of truth 
in. Both comtentions. The means of frau- 
dulently producing finger-prints might be 
prepared under laboratory conditéong, but 
in everyday life the production of such 
prints is but an extremely remote possibili- 
ty. ‘We discussed the matter rather fully 
in an article ab page 55 of Vol. 99, and 
pointed out the almost unconquerable diffi- 
culties of, fraudulent action of this kind. 

The prisoner at Oroydon*seems to have 
gone into the subject with some parti- 
cularity, and to have put his defence 
ingeniously. He did not give evidence on 
oath, but im his address to the jury, he 
suggested that his fingereprint had been 
transferred to,% bottle with the object 
of getting him involved. He said it was 
possible to fake a finger-print, and he 
proceeded to take an impression of a prison 
officer's finger by means of plastic rubber, 
from which he made an impression direct 
on to a mirror. The finger-print expert 
from Scotland Yard was recalled, and 


-stated that the impression thus produced 


would be reversed, the ridges becoming 
furrows and vice versa. He also said, a 
little mysteriously, that a finger-print 
expert could distinguish faked finger-prints 
from genuine ones, but he did not wish 
to describe the test. 

The accused further produced a plaster 
caah, which, he said, contained a nger- 
print of a third person, and that, by apply- 
ing plastic rubber to the plaster cast, the 
finger print could be reproduced correctly 
and not reversed. a 

The prosecution had no opportunity of 
cross-examining the prisoner upon his 
statement tothe jury, and apparently the 
jury thought thére was an element of doubt 
about the case sufficient to justify their 
finding a verdict of not guilty.—Justice of 
the Peacen ° 





REVIEW. 


“Garda Act or Child*Marrlage Res- 


traint Act (XIX of 1929) (Amended 
p-to-‘date) In Hindi and Engllsh. 
St KUNWAR UHAND KARAN SHARDA, B. A. 
LL. B.,*Apvocatg. PRINTHD AT THe VapIO 
o YANTRBALAYA, AJMEB. j 


We hawe received three booklets on the 


above &ct, two being bare Acts with Oase- 
law in Hindi and English and one being 
a commentary in Hindi on the same Act. 
It cannot be disputed that the knowledge 
of the provisions of the Act should be 
widely Bhese booklets are an 


attempt towards thatend. The author ha§ 
included in the commené¢ary given in 
Hindi much ugeful matter, such as, quota- 
tions from Shastras showing that tbe Child 
Marriage if against theebehest of the 
Shastras and that it isa recent practice. 
The books will assist those who wish 
that this evil “practice be stopped. There 
ig & Foreward „by „Diwan Bahadur Har 
Bilas Sarda, the” author of the Ohild 
Marriage Restraints Aet, wigely known as 
Sarda Act. 
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° THE ARREST OF ‘SUSPECTED PERSONS 


The power vested in the police in certain 
events to arrest a person without warrant 
is of a strictly limited character. In the 
present article if is proposed briefly to 
consider the powers contained in section 4 of 
the Vagrancy Act, 1-24, which, as amended 
by section 15 of the Preyention of Orimes 
Act, 1871, and secttion 7 of the Penal Servi- 
‘tude Act, 1891, provides, inter alia, that 
“every suspected person or reputed thief fre- 
quenting...any place of public resort, or arty 
avenue leading thereto, or any street or any 
highway with intent to commit felony, and 
every suspected person or reputed thief 
loitering about or in any of the said places 
and with the said intent, shall be deemed a 
rogue and vagabond.” Power to apprehend 
any person found offending against the Act 
is conferred hy a subsequent section. 

7 Atthe outset of our inquiry and as in- 
dicative of its general nature attention may 
‘be drawn to Chief Baron Pollock’s words 
in Bowdttch v. Balchin (1850, 5 Exch. 378): 

“Ina case in which the liberty of the 
subject is concerned,” he »said, “we cannot 
go beyond the natural construction ef the 
statute.’ That case was not concerned 
witn the statute above cited, but it empha- 
sises the necessity of bringing any acts 
complained of strictly within the ambit of 
statutory authorisation and enunciates the 
over-riding principle which must be kept 
in mind in considering the cases . bearing 
directly on our subject. ° 

The cases to which it is proposed to refer 

have given rise to some difficulty. They 
"are three—Hartely v. Elinor (191?, 117 L. Ts 
Rep. 304), Ledwith v. Roberts (155 L. T. 

Ren. * $028 (1937) L R. B. 232) and Rawliugs 
y. Smith (158 L. T. Rep, 274).* Inthe se- 
cond of these cases Lord Justice Greer re. 
garded the decision in Hartley's case as 
“plainly yigut,” Lord Justice Greene expres- 
sed disagreement with the reasoning of the 
couré in H ariley' 8 case ih regard toa' ‘aus- 
pected person” wi hin, the meaniug of the 
statute, and Lord dustice Scott said that he 
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found it difficult to understand.the court rea- 
ching the conclusion it did in Hartley's case 
on the facts, and that, on the whole, he 
agreed with Lord Justice Greene that it was 
wrongly decided: But the matter does not 
end here. In Rawlings v. Smith the chief 
metropplitan magistrate declined to treat 
the respondent as a ‘suspected person” 


within séction 4 of the Vagrancy Act, 1824, 


on the ground that the respondent's earlier 


conduct in the same day was not sufficient 


to constitute him such in view of the effect 
ofthe decision in Ledwithv. Roberts, on 
that‘in Hartley v. Elinor, In the Divisional 
Oourt, however, Lord Hewart, C. J. stated 
that the magistrate, in holding that the 
decision in the latter case, Tightly under- 
stood, had ceased to be good law by reason 
of the decision in the former, rightly under- 
stood, had made an error in law, while both 
Mr. Justice Branson and Mr. Justice Porter 
intimated that Hartley v. Elinor was atill 
good law. 

The facts in these cases, so far 'as they 
are material to our inqfiry, must now be 
shortly indicated. 

- Ths respondent whose case was consider- 
edin Hariley v. Elinor, had been kept 
under observation by the police in Birmin- 
gham on,a certain day for a period of 
about forty minutes. During that time he 
Wag seen to mix with various crowds of 
people who were in the act of boarding 
tramcars, snd he was noticed to tap the 
pockets of number of individuals in the 
crowds. Thereupon he was arrested by the 
police asa «suspected person and charged 
befoze the Birmingham Justices with being 
a rogue and vagabond within the meaning of 
section 4 of the Vagrancy Act, 1824. There 
Was no evidence of any previous eoffence 
against the respondent, and. the justices 
dismissed the information. A Divisional 
Oourt reversed this decision wend held, in 
the words of Mr. Justice Avéry who deli- 
vered the judgment of the court*that “there 
was ample evidence before the justices to 
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show that the respondent was in fact a 
suspected person, ang also that there was 
ample evidence to sender it possible for the 
inference to be properly drawn that the 
respondent was frequenting [a certain street 
on the day in question with the intention o 
committing a felony.” 

In Ledwith v. Roberts the plaintiffs claimed 
damages against police constables in respect 
of their apprehension and detention, which 
were admitted. They stated that” the 
plaintiff,C. entered a telephone kiosk in 
Liverpool to receive a call, and the plaintiff 
L. stood waifing outside when the defendant 
a police constable, wrongfully imprisoned 
and detained them for about ten minutgs 
whilst interrogating thgm, and while a 
third constable madea call at the kiosk. 
The plaintifs explained thet they were 
receiving acall. The defendants took them 
to a police station, where C. was aecused of 

tampering with the coin box at the kiosk. 
‘After three quarters of an hour the plaintiffs 
were informed that the ‘truth of their ex- 
planation as to the telephone call had been 
established, but that the charge of tamper- 
ing with the coin box remained. They were 
detained a further two hours, and, on being 
released, were told that they would probably 
be summoned. The presiding judge of the 
Liverpool Oourt of Passage awarded the 
plaintiffs £15 damages each, and an appeal 
from this decision was dismissed. 
In Rawlings v. Smith (sup.), the ` respon- 
dent was observed at different tinfes and 
„at different places on the same day, trying 
to open the dodrsef unatténded motor cars 
standing in the street. “Later on the’same 
day, he was arrested and charged with 
being a suspected person under section 4 
of the Vagrancy Act, 1824. The chief metro- 
Politan magistrate found that the respon- 
dent was loitering in a public piece on the 
day named, and that he did intend te 
commit a felony, but for the reason already 
indicated he declined to treat the respon- 
‘dent as beingin the class of suspected 
persons. The Divisional Court agreed with 
the magistrate in thinking that a previous 
conviction of dishonésty four or five years 
Previously should be ignored, but his deci- 


Bion was reversed for the reason to be 
shortly indicated. 
Attention may now be drawn to three 


points which “seem to emerge from the con- 
sidesation of these cases, First, a person 
must bring himself within the class of sus- 
pected’pergon envisaged bythe Vagrancy 
Act before he can be arrested without 


‘s Warrant thereunder. This emerges clearly 
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from Ladwith’s case, and is indeed the 
ultimate consideration underlying the 
judgment of the COurt of Appeal. The 
following excerpt from the judgment of 
Lord dustice Greer may be taken as repre- 
“In my judgment....” | it was 
said, “the special powers of arrest that*Sre 
given are applicable only for the arrest of 
a class of persons described as ‘suspected 
persons’ or ‘reputed thieves.’ They can 
omiy be apprehended without warrant if 
are, at the time of their arrest 
and imprigonment, suspeeted persons or 
reputed thieves. [donot think this means 
thatif the constable suspects the ‘person 
whom he apprehends, he is entitled to arrest 
and imprison, him without warrant. The 
person so apprehended must be some person 
who has become guspect, that is to say, 
some person whe belongs to the class of 
suspected persons by reason of his antece- 
dent conduct. 1 think ‘suspected person’ 
means a person who has acquired the 
character of a suspect And does not mean 
every person whom the apprehending 
constable suspects to be loitering with 
intent to commit a felony.” The Legislature 
did not intend to leave it to a constable 
to arrest without warrant any citizen found 
loitering in a street if he, on what he desm- 
ed to be reasonable grounds, suspected 
that he was loitering for the purpose of 
committing a crime. The powers of a const- 
able so to arrest were confined to casés 
where a person “by his previous conduct” 
had brought himself within the class above 
indicated. , This guiding principle is, it 
may be suggested, itselt sufficient to ac- 
count for the conclusions reached in Hartley 
v. Elinor and Rawlings v. Smith on the one 
hand, and Ledwith v. Roberts on the other. 
The second point to which it is desired 
to draw attention is taken from Lord 
Hawart’s judgment fh Rawlings v. Smith. 
The Vagrancy Act speaks of ‘‘trequenting™ 
and “icftering ahput.”’ These postulate 
some continumy of conduct demanding 
something more than a single act. The Lord 
¿hief Jusgice said thatthe section seemed. 
to him to be limited and safeguarded ing 
more ways than one, Not only must the 
person who, was a suspected person within 
the section fall within that class or category, 
it would be aifficult almost 10 the point of 
impossibility to contend that one single act 
could be held to show that a person was 
loitering or frequenting. ‘The expression,” 
the judgment continues, ‘‘seems to inPolve 
the notion of something? which to some 
point, at any rate is conținpous or repeated 
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and the effect of such a word as “frequent- 
ing” or “loitering”, ® therefore, militates 
against the too harsh, in one aspect of the 
matter, or foo easy, in another aspects view 
which might be taken of the meaning of 
this section.” 
- The third point is that the conduct bring- 


ing a person within the class and the act. 


occasioning the arrest need not be separated 
by any great interval of time. Rawlings v. 
Smith is, indeed, an authority for the pro- 
Pcsition that, both may occuroft the same 
day. The position is rendered clear by 
Lord Hewart’s comments in this case on 
Hartley v. Ellnor. That decision, it was 
intimated, asserted (1) that in order to come 
within the range of “the section a person 
must be one who had fallen into a certain 
category or class, and (29 that it was not 


necessary that he should have acquired the - 


status, or fallen into the category, of suspect- 
ed person upon some day earlier than tke 
day which was chatged .in the information. 
"It is enough,” the judgment continues, 
“if acts antecedent tothe actin question 
occasioning the arrest were of such a. kind 
as to provoke suspicion. In Hartley v. Ell- 
nor the individual acts relied upon had 
extended over a period of something like 
forty minutes, and the climax of those acts 
was that the defendant was arrested as a 
suspected person loitering to commit a 
felony. It was not that one and the same 
act gave rise (a) to the suspicion, and (b) to 
the arrest. The suspicion which made the 
defendant a suspected person was suspicion 
arising from acts antecedent to the. act 
occusioning the arrest.” That, thé Lord 
Chief Justice observed, seemed to him to be 
the effect of the decision in Hartley's.cage, 
and it got rid of the notion or the proposi- 
tion that in order to bea suspeated person 
who could loiter witHin the meaning of the 
section, the man must have got into the 
class of suspected persons on a diy earlier 
than the day of the loitering.’ 
~ A word should be said in conclusion con- 
- ceyning the position with regardeto Hartley 
eV. Ellinor in view of the unfavourable com- 
ments pgssed on that decision by two of 
the Lords Justices in Ledwith v, Roberts. In 
Rawlings v. Smith, Lord Hewart emphasised 





thé fact that, according to the judgment 
delivered by Mr. Justice Avory in Hartley 8 
case, the only question which the court was 


called upon to decide was whether the 


justices were rightin coming to tha con- 
clusion that there must be evidence of a 
previous conviction torender an individual a 
suspected person within the meaning of the 
statute. “The justices” Mr. Justice Avory said 
“eohsidered the phrases ‘suspected person 
and.‘reputed thief’ to be synonymous, but 
it ia quite clear to us that these words have 
not the same meaning. A person may be a 
suspected person even though he is nota 
reputed thief, and a person may be a sus- 
pected person on a particular day, even 
though he hes not been previouely convict- 
ed, or even though he has not had & reputa- 
tion for bad character in the past.” | 

In Rawlings v. Smith Lord Hewart said 
that there was nothing in the decision of 
the Court of Appealin Ledwith v. Roberta 
to prevent theie being taken that view of 
the law which was expressed by the Divi- 
siongl Court in Hartley v. Elinor; Mr. 
Justice Branson intimated that Hartley s 
case -became material for examination in 
Ledwith’s case only because it was used as 
an authority for’ the proposition that an 
allegation that the police officers suspected 
on reasonable grounds that the plaintiffs 
were about to commit a felony was a suffi- 
cient allegation that. the plaintiffs were 
“suspected persons” within the meaning of 
the statute (a proposition for which Har- 
tley's case was no suthgrity); while Mr. 
Justice Porter reiterated the fact that the 
court took the view that Hartley's case had 
not been overruled and was ‘“‘still of such 
efficacy as ıt has ever been.” Moreover, the 
learned Lords Justices who expressed dis- 
approval %f Hartley's case in Ledwith v: 
dtoberts were careful to distinguish the ear- 
lief cage on the facts. Their comments must, 
therefore, be regarded as dicta, while both 
Hartley v. Elinor and Rawlings Y Smith are 
clear authorities for the proposition that the 
series of acts giving rise to the suspicion 
and the adt oceasioning the arrest without 
warrknt can all happen on the same day :— 
The Law Times. 
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FAIR COMMENT 


Thé right to comment fairly on his neigh- 
‘bour’s conduct or productions, be they 
literary or dramatic, is a minor, but an 
important ingredientin the sum-total of an 
Englishman's liberty. When this right is 
assertedin defence toan action for libel, 
it may be pleaded in one of two ways— 
either by means of what has been long 
known as the “ rolled-up plea,” or in a more 
general form. The rolled-up plea, as now 
used, was approved in Penrhyn v. Licensed 
Victuallers’ Mirror (7 Times L. Rep. 1). 
Since the decision of the House of Lords 
in Sutherland v. Stopes (132 L. T. Rep. 550; 
(1925) A. C. 47), it must be taken tobe a 
plea of faircomment and nothing more. 
The lêss involsed form of the plea appears 
in Burton v. Board (140 L. T. Rep. 289; 
(1929) 1 K. B. 301), and the effect of its 
being pleaded in that way is noted below. 
However itis pleaded, itis nota plea of 
justification orin any way cependent upon 
a plea of justification. We should hardly 
think it necessary to say so. but, for the 
fact that words appear here and there in 
the judgments, such as the judgment of 
Cozens Hardy, M. R., in Hunt v. Star News- 
paper Company (3 Times L. Rep. at 452, at 
453), which might be read to mean that 
the plea was a “second string” to the 
plea of justification. To put it plainly, a 
defendant may say: “I don't undertake 
to prove that what I said of you is true, 
but I undertake to establish certain facts 
and to convince the jury that I was com- 
menting fairly on those facts, when I used 
the words of which you complain.” This 
we submit is a sound explanation of the 
pith and essence of the plea. The decisions 
upon it arenumerous. In a single article 
one can only select a few and éndeavour 
to avoid traversing the same ground more 
than once. Itis no fault of the learfied 
judges who gave them that, taken and 
read as a whole, they are open to fair 
comment on this ground. 

Even after all the decisions, jt is still a 
little difficult tosaf what ig the meaning 
of “fair.” In MeQuire v. Western Morning 
News (88 L.T. Rep. 757; (1903) 2 K. B. 
100, 110), Collins, M. R. was discussing whe- 
ther a Slashing criticism of the plaintiff's 
play which had appeared in the defendants’ 
newspaper could escape the civil charge 
of libe] on the plea of fair comment. It 
certainty wasa criticism which Swift, in 
his most trenchant mood, cculd hardly have 
surpassed. ‘$ Nonsense of a not very humor- 
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ous character... sofry stuff which lowers, 
both the players and the play ... not one 
good ctor or actress .. . comnron not to 
say vulgar songs.” Such were a few of jhe 
eloquent words which fell from the critic: 
and the jury gave damages. For the de- 
fence on appealit was argued that if the 
critic does not transcend the limit of bona 
fide criticism, then, however severe, or even 
unjust in a sense (this was putting the 
claim very high) the criticibmemay be, the 
eritic is entitled to express his -honest opi- 
nion on a work submitted to the jury of 
public opinion, and what he says is no 
libel. This argument , for the defendant 
and appellant succseded, and the verdict 
was set aside. Collins, M. R. made some 
attempt to define” what is meant by“ fair” 
in the phrase “fair comment,” and said 
it embraced the meaning of honest and 
also of relevancy. Wedo not know whether 
that fine lawyer meant this observation to 
give an exhaustive definition. If so, we 
think he hardly went far enongh.- Honesty 
and relevance are, of course, essential : but 
is not impartiality or absence of prejudice‘ 
als? an ingredient? A man may be per- 
fectly honest yet prejudiced ; and, if by 
reason of that prejudice, his comments can 
be shown tolack the balanced justice of 
reasonableness, they are, we suggest, unfair, 
however firm bethe moral honesty of the 
author. 

Befote they decide on the issue of fair 
comment it is esgential that the jury should 
determine as a matter of fact what the 
words employed by the commentator mean. 
It is of course easy to think of words 
which, in reason, can only bear one mean- 
ing. „In such a case the judge, if a 
defendant or paintiff, contends for some 
other signification, must rule against him, 
whatever be the result which follows. But 
there are countless words and phrases which 
may mean moře than one thing, and if 
such a phrase is employed by the defen- 
dant, it ise not for the judge to lay déwn’* 
the correct interpretation for the case 
before him, The jury must hear arga- 
ments, and, having formed their opinion 
as to what the words meant, must degide 
whether, as used in the document before 
them, they can be defended as fair com- 
ment. This point emerges from the deci- 
sion of the House of Lords in Dakhyl v. 
Labouchere (96 L. T. Rep. 389). The plain- 
tiff and appellant in the Lords was an 
M. D. of Paris. He wasdemouncegd by M. 
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Labouchere in his famous newspaper asa 
“ quack of the rankest sBecies.” He brough 
an action for libel and secured a verdict 
below; butit was set aside By the @ourt 
of Appeal on the ground of misdirection 
andea new trial ordered, and this order 
was affirmed by the highest court. The 
question was whether it was fair comment 
upon the plaintiff's action and antecedents 
to call him a“quack.” The added words 
added nothing to the sting of the libel. 
“Quack” isa vague word used*in hostile 
criticism of a professional man, especially 
of a professional physician or surgeon. 
Unfortunately the Lord Chief Justice did 
not leave it to the jury to say what par- 
ticular meaning the word had when used 
about the plaintiff in the vigorous columns 
of Truth. Here is Lord Lereburn, who, as 
usual, put the case in a nutshell: 


“The learned judge told the jury more than once 
that the term ‘quack’ meant a pretender to know- 


ledge which the pretendgr does not possess. If that” 


was a sound direction, and really it was put as a 
direction, there could not be a verdict on this point 
against the plaintiff, for admittedly he possesses 
akill But there are other meanings to the word 
‘quack,’ such as a person who, however skilled, 
lends himself toa medical imposture The jury 
were the pereons to affix the true meaning to the 
word and say whether or notit fitted the plaintiff. 
But they had not the chance if they followed the 
judge's direction.” 

The result of laying down the law as to 
the meaning of an ambiguous phrase or 
word means, of course, that the jury 
approach the question of fair commentewith 
fettered minds. In any case when the 
words complained of can pobsibly bear two 
or more meanings, it is not until they 
have decided which meaning they bear 
that their opinion on the issue cf fair con- 
ment is laid upcn proper foundation, 

lf once the facts on which comment is 
based are proved true then the latitude 
allowed by the common law to commenta- 
tors is wide. Criticism may be violeht and 
strongly hostile, but if it is based on facts 
truly stated or reported even serious im- 
pytations cf misconduct by a plaintiff will 
be, defended by the shield of fair comment. 
On this point Hunt v. Star Newspaper 
Company (88L. T Rep. 629; (1903)2K. 
B 309) is usually quotedeas the” leading 
case, though, of course, there are several 
others. The'plaintiff claimed damages from 
the Star and another newspaper for certain 
statements made about him when he was 
acting eas a deputy returning officer ata 
London County Cowngile election. To put 
the matter quite sifortly, the newspapers 
charged thelaintiff With partiality in favour 
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of the “ Moderates” against the “ Progres- 
sives’’ at a polling station by excluding 
the Progressive personation agents, and by 
other steps. The defendants pleaded fair 
comment as well as justification. Dealing 
with the plea of fair comment, the learned 
trial judge, as quoted by the Master of the 
Rolls in the Oourt of Appeal, said : 


“If a newspaper published exactly what took 
place swith no comment whatever, they would be 


heer in so doing as a matter of public interest: 
ut if they add to that comment of their own,then the 
question is whether the comment was gore fide and 
fair comment or whether it was comment which tend- 
ed, as alleged here, to charge the plaintiff with impio- 
per conduct ... If you come to the conclusion that 
theware, libels and sre such as would have a tcn- 
dency to prejudice the, plaintiff in his position of 
Town Clerk of Westminster and of presiding officer 

a of elections then you must give him® your 
verdict,” 


The plaintiff got a verdict on this charge 
(of which we do not, of course, set out the 
whole’. The judgment of Cozens Hardy, 
M. R. is admirably clear, and if we may 
Bay 80, entirely sound. Founding himself 
on the fundamental right of free criticism, 
and onthe recorded decisions, he held that 
a criticism, if it is founded upon true facis, 
and is such as a reasonable man might 
make, carries the shield of fair comment 
even though it imputes improper conduct 
to the plaintiff. Ina case of this kind it 
is for a judge to decide whether, from the 
facta proved, a fair person could reasonably 
make a deduction such as that stated in 
a libel—however severely it may condemn 
the plaintif. If the judge holds that a 
reasonable man could make them it is for 
the jury to say whether, on the occasion 
in question, the writer or speaker did 
make it and was actuated, when he used 
the words, by the result, and not by any 
indirect or finister motive. 

@n this question of indirect or sinister 
motivs, Thomas v. Bradbury and Agnew 
Limited and another (96 L. T. Rep. 23; 
(1906) 2 K. B. 607) is interesting. Our 
older readers remember the story. A young 
man wrote the “life and recollections” of 
a famous newspaper proprietor, one of the 
doyens “of Fleet Street. I. was cut into 
very small pieces bya well-known Punch 
writer, who had been familiar with, the 
deceased. The plaintiff's volume bad “added 
a new terror to death.” 

“This unparalleled atrocity,’ and other 
abusive words, were used. Moréover, there 
was much in the criticism whichecould be 
read tomean, as the plaintiff said in his 
innuendo, that he had pulmed aff as his 
own some ofthe stories which, in Fleet 
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Street or the Reform Olub, had Been 
generally regarded as being the peculiar 
property of the deceased. This, if made 
good, was, of course, a plain charge of 
dishonesty. Unless there were sound facts 
to justify it, and indeed, we should say, 
a plea of justification, nothing could save 
the author from hostile verdict. But 
apart from tbat, there was evidence of 
extrinsic malice in the proved relatidns of 
the payties before the action, in the special 
manner in which the article appeared in 
Punch, in the demeanour and expressions 
of the defendant and his words in the 
witness-box The defendants, on appgal, 
sought to say that these things “meant 
nothing, and that if the article itself did 
not “raise a case for the jury proof of 
actual malice on the part of the writer 
could not disturb his immunity. Collins, 
M. R. treated this formidable contention 
with respect, but diemissed it. The only 
person whom the plaintiff was suing was 
the defendant, and if that defendant is 
proved tohave allowed his view to be dis: 
torted by malice it is quite immaterial 
that someone else might, without malice, 
have written an equally severe criticism. 
Proof cf malice may take a criticism which 
is prima facie fair outside the area in which 
it can be protected by fair comment. 
This was, we think, a valuable decision. 
Had the law been declared to be otherwise 
the field would be open for maby critics 
to vent their spleen upon authors or actors 
or public menr eand shoot at them, as it 
were, from behind a fence. We must say, 
therefore, in this case that the fair com- 
mentator must be one who approaches the 
subject of his comment without prejudice 
against his author or actor or public man ; 
or, if be has that prejudice, lf must crush 
it down within his soul and spirit while 
he wields the pen or utters the vodice of 
the critic. Only then can he claim the 
common law right to criticise the acts and 
deeds and writings of his fellow citizens. 
The decision in Burton v. Board (sup.) dealg 
only with the t&chnicalities’ of pleading 
when a defendant intends to-tel¥ on the 
defence of faircomment. The defendant 
in that action did not frame his plea in 
the ‘usual “rolled up“ form which is now 
regarded ds correct, but in the simpler and 
ag we think, less embarrassing form—‘‘the 
words areefair comments made in good 
faith and without malice upon a matter 
of public interest.” In support of this 
defence the defendant proceed to give a 


number of particulars relating to the pre- 
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vious conduct of the plaintiff and to letters 
which he had writen to the local news- 
papers about municipal affairsin the Isle 
of Waght—tKe locus in quo ofthe libel. The 
plaintiff objected to these particulars as 
embarrassing, and—what was more irfpor- 
tant—as a veiled plea of justification though 
there was no express Plea thereof upon 
the record. Mr. Justice Horridge struck 
duta number of them, but they were all 
restored by the Court ef Appeal. Lord 
Justice Strutton approved them as contain- 
ing matter which the plaintiff was going 
to prove—not to justify—in order to support 
his plea of fair comment, and indeed we 
think that, with that plea framed in its 
simpler form (not fa the rolled up form), 
no objection could be taken tothem. Had 
the plea been framed in the rolled up form, 
the defendant would have been tied down 
to the facts stated in his original letters 
and could not have gone outside them, but 
with the plea in its tess involved form the 
case is altered. Lord Justice Sankey went 
further : 

“The plea isthat the words are fair comment 
made in good faith and without mulice on a ques- 
tion of public interest. Under aplea of that kind 
the defendant is entitled to show, and indeed must 
show what the facts are on which he commented, 
that they are facts, that the matter is one of public 
interest, that the comment is fair and ... made 
without malice.” 

It will be seen that the learned Lord 
Justice put the matter very high when he 
said, that the defendant must state every 
fact on which he will rely to prove that 
his comment was fair. But the dictum, if. 
we emuy say so, is undoubtedly sound. If 
the plea of fair comment is stated in its 
open form and not “ rolled up,” the plain- 
tiff is entitled to know what he has to 
meet just” as much asil. he had to meet a 
Plea of justificatian. l 

In conclusion, let us not forget the deci- 
sion bn Campbell v. Spottiswoode (8 L.-T. 
Rep. 201) ọn tħe question of honest belief. 
A defendant may honestly believe that 
accusations which pass the limit of fair 
comment are true, but unless he can prdve 
that the facts are true he is liable “for 
defamation be his belief nev@& so honest. 
Hunt v.*Star Newspaper above shows how 
far the critic may go in denouncing a 
public man if there is reasofable ground 
for the adverse comment, ‘but,the founda- 
tion in faet must be there, and if it is 
not there, no honest belief will agail the 
defendant. Here is Ohjef Justice Cockburn: 

“Where the public cofi@act of a public man is 
made the subject of obsarvation, and the writer who 
is commenting on it makes imputafion of motives 
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which fairly... arise out of the conduct itself, 
and thejury shall be of opinion that not only that 
the criticism was honest bi® well founded ... the 
imputation so made would not be the subject of an 
action. But Ido not think we shapld be laying 
down the law rding to what has always been 
understood to be essential to the best interests of 
the qqmmfinity if we were to say that because a 
writer may fancy that the conduct of a public man 
ie vpen to the suspicion of dishonesty, therefore, he 
is entitled to denounce that man as dishonest.” 
We leave the matter there to-day, con- 


scious that we have only touched on the 
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maip points. Our readers who practise 
in libel have a difficult, task in drawing 
pleadings and in remefibering the many 
authorities. Fortunately the subject is one 
to which two great text-writers have devoted 
their abilities. The debt which practising 
lawyers owe to them is difficult to estimate 
and, we are glad to think, is not forgotien 
by these who possess their i honoured 


'workg:—The Law Times. 





Extracts from Contemporaries. - 


Is Weather-forecasting Witchcraft ? 
` The Times, reporting the recent Confer- 
ence of Astrologers at Harrogafe, says that 
a barrister, who addressed the conference, 
Was of opinion that people who gave weather 
forecasts could be prosecuted for indulging 
in witchcraft. It is not quite clear, perhaps, 
whether he means that, in old days, this 
was possible, or whether he meant that a 
charge cf pretending to occult powers 
could be preferred under the Witchcraft 
Act, 1735, or the Vagrancy Act, 1824. 

No doubt, in the days when witchcraft 
was a capital fel-ny, and the warlccks not 
only predicted but made the weather, when 
witches put to sea in sieves, to peril kings 
in their voyagings, weather forecasts were 
dangerous things to pyblish. But a care- 
ful scrutiny of the present law has failed to 
reveal to us any- provision for prcsecuting 
the Air Ministry or the B. B. O. officialse A 
weather forecast comes only to this, that 
the forecaster infers from cértain observa- 
tions made by himself cr reported to him, 
that such and such meteorological pheno- 
mena are likely to follow. There is here 
no sorcery or enchantment, nor the using of 
subtle craft to deceive and impcde, on His 
Majesty's subjects. Hise Majesty's sub- 
jects, taught by bitter experience, pay 
little heed to weather predictions any fay. 

. A perfectly - delightful toueh is the 
proposal for the creation of a register of 
qualified astrologers, by way of prevgnting 
chatlatinism. A new terror may be added 
to te work of courts cf summary jurisdiction 
in the shap® of summonses against in- 
trusive wizards for casting horoscopes 
without ebeing registered as qualified so to 
do.—Justice ofthe Peace. 
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Passengers. 
Who 18 a “passenger *?e The question 
came up for decision’ | in the Divisional 
| I 


-_ 


Court recently in a case which is un” 
officially but efficiently reported (Times 
April 29, p.4). It arose in this way. The 
driver for a firm of motor car propriétors 
was fountl giving lessons in driving to a 
pupil. The vehicle carried one of those 
“general trade lisence” plates which are 
sanctionéd by the Registration and Licens- 
ing Regulations of 1924 It also bore the 
red ‘ prescribed for those vehicles 
on which a, pupil is being carried for in- 
struction. The Justices below were then 
faced with & summons for using a general 
Plate on a vehicle which was being used 
for the conveyance of “passengers for profit 
or reward” They seem to have found that 
the learner paid a fee for her lesson and 
that therefote she was a passenger for 
profit. This decision was challenged by 
an interesting argument to the effect that 
one who drives could not in law be a pas- 
senger. The respondent did not appear 
to support the conviction and the Divisional 
Court had fo consider it without the argu- 
ments of supporting counsel—which fact 
they properly regretted. We do not think 
that anybody could say with certainty that 
when the Mifister of Transport made his 
regulations of 1924 he intended them to 
apply to the case which the Oourt had to 
decide. Probably he never thought of 16. 
But, as drawn, his rule is wide enough 
to strike at the particular use of the vehicle 
here disclosed., We note the case for the 
assistance of- general lic8nce-holders and 
those who advise them.—The Law Journal. 


e 

“Proved.” ee 

A nice new point for our criminal reader 
(we use the word only in the academits 
sense) has appeared Saar R.°v. Wilgea, 
Times, April 27. What is the meaning of 
“proved” in the seventh section of the 
Prevention of Crimes Act, 1871 ? dia per- 
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son is convicted on indictment of a crime 
and “a previous conviction of crime is 
proved against him” he is fur seven years 
from the date of the expiration of his last 
sentence liable to be dealt with and punish- 
ed or restrained in certain ways. In this 
case the defendant had been convicted in 
March, 1935, and at that time a previous 
conviction for somé other offence was pro- 
perly provéd, we presume,in the ordinary 
way by a police officer. When this same 
person® was brought up in 1938 the police 
proved thee 1935 conviction properly but 
only proved the earlier conviction by the 
word of the officer who remembered it, 
but was not present at it. The Recorder 
thought that the prisorfer’s point that the 
prosecution had not properly proved the 
earliest conviction was sound. Jt is true 
that the accused had confessed to it before 
the magistrates, but that is mot enough. 
It looks as if there would be an appeal, 
80 We must say no more. Some of our 
readers may think that the Statute means 
only that the earliest conviction must be 
well proved at the second. However, all 
points in favourof the liberty ofthe subject 
must, of course, be treated with respect.— 
The Law Journal. 


Reasonable Excuse for Nonseattend- 
ance at School. 

It is satisfactory that the Monmouthshire 
justices should allow reasonable latitude to 
poor people in g difficulty as to sending their 
children to schéol, and even more so that 
the High Court should, in Haynes v Turton, 
Haynes v. Lear [1938] K. B. D., 12th May, 
have upheld them in the exercise of a sound 
‘discretion. A mother went hopping and took 
the children with her. The edycation autho- 
rity thought they should have been left at 
home to pursue their education. TRat*was 
easier said than done. és 

We have every sympathy with education 
authorities earnestly providing education 
and enforcing the law, but the difficulties of 
the poor familyemust be atlowed for amd 
it is a sound provision “f the law which 
gives impartial outsiders the right of judg- 
ing what can and what cannot be done.— 
Justice of the Peace. 


Permutations and Combinations. 

An amusing defence was set up at the 
Old Bailey in a recent case of traud, where 
one John Potter operated “an ingenious 
scheme ‘for gompeting in football pools 

h $ 
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without the irksome formality of paying 
any money for the privilege.” The modus 
operand, need not be described, but 
counsel's: ingenious defence, no doubt put 
forwird on instructions, was peculiarly de- 
lightful. . o 

Ovunsel said that this lapse intocrime had 
mathematical reasons. Potter had a knéw- 
lege of permutations and combinations, and 
be thought that if the results were mixed 
up in sixteen different ways, there would be 
every posgible combination. 

The Recorder: “Sometimes"l am asked not 
to passa sentence ona man because he is 
not very clever, and sometimes because he 
has a kink. Now I am being urged not to 
punish you because you suffer from a liking 
for permutations and combinations. I am 
asked to think that aman who may be a mas- 
ter of the binomial theorem is to be pitied 
more than anyone who knows nothing about 
it.” Justice of the Peace. 


Pollice Blue. 

There is perhaps no particular reason why 
dark blue should be the policeman’s colour, 
for recruting is not restricted to men from 
one University, and in any case the colour 
came into use before the present high 
standard of education made it little surpris- 
ing if a graduate sought entrance to a 
police force. But the great majority 
of British policemen being uniformed in 
dark blue has an advantage. The citizen 
in ? flurry knows what to look for when 
seeking protection or help. 

In the same way, in the Metropolitan 
Poljce District, dark blue has been chosen 
as the colour for police boxes. [t stands 
out welland enables the boxes quickly to 
be identified for what they are, again an 
advantage for those hurriedly seeking police 
aid. But we havg noticed’ elsewhere police 
boxes of a raw-hide colour, or perhaps it 
is law calf, once described by Dickens as 
an underdone pastry colour. They merge 
with their surroundings as cleverly as khaki 
or field grey. At night an illuminated sign 
with fhe familiar blue offers a mark” of 
recognition, but in the day time they*are 
remarkably inconspicuous, an@ this is cer- 
tainly one of those occasions when unifor- 
mity is eminently desirable. Nothing,is more 
typically English than the wich variety of 
patterns in things where a standard form 
and colour is desirable. There is a singu- 
lar reluctance to resemble anyqpe else, 
and coming into line js regarded as a pain- 
ful forfeiture of independence.—vJustice of 
the Peace. 7 > 
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- TRAPPING RECEIVERS OF STOLEN PROPERTY. 


It is well-known by practitioners in the 
criminal couris that itis not easy either to 
discover receivers of stolen property or to 
ensure their convictidn wheh caught. It 
sometimes happens that the destination of 
stolen property becomes own before. the 
property reaches the receiver. In such 
cases the true- owner and those concerned 
in bringing the culprits to justice may wel] 


consider that this cen best be effected by - 


allowing the property to get to the receiver, 
and then catching him with it redhanded. 
In adopting this course care must be taken 
that the owner does not do anything where- 
by he in law resumes possession of the 
property, nor must any cther persons con- 
‘cerned in the detection of the crime so act 
that the legal possession of the property 
‘becomes vested in them. “The reason fot 
fhis is that the offence committed by a re- 
‘ceiver is -and always has been that he re- 
‘celves.the property knowing it to hava been 
atolen. This-involves the property being 
‘stolén property (i. ė., propetty in the poses- 
sion of a thief) at the time when it is so Te- 
ceived, which it will not be if the owner 
‘Has resumed possession of the property, 
and the thief, in taking the goods to the 
receiver, is merely acting as the, agent of 
the owner. è ; TE 
“The above point, appears to have been 
first decided ın R. v. Doglan (1855F Dears, 
0.0. 436). In that case one Rogers - stole 
certain brass castings from one Turner. 
+ urper discoverd the theft, and algo learnt 
that Rogers had intended to dispose of his 
booty with, the prisoner. Turner then took 


charge of the stolen property-and summion- 


ed the police. It was tbereaftef arranged 
that *Rogers should take-the castings to the 
prisoner fdr sale, which he did, the prisoner 
then beimg arrested ‘withthe stolen goods 
in his possession. ‘Upon, case being stated 
for te consideration of the Court of ‘(Orown 
‘Oases Reserved that Gourt was unanimous- 
ly of opinion’ that tiie gocds were not when 
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received “stolen goods” within the meaning 
of the statutory provision then in force relat- 
ing to'receiving. The decision was followed 
in R. v. Schmidt (1866, L. R. 1 O. O. R. 15), 
where a railway company, having diseover- 
ed that property of which they were bailees 
had been stolen and. was being directed 
by their agency to the prisoner, deliberately 
forwarded the property to the prisoner hav- 
ing this knowledge. R.v. Hancock & Baker 
(1878, 14 Oox 119), and R. v. Villenaky 
(1892, 2 Q. B. 597) were similar cases. 
It Was recentiy sought to apply the prin- 
ciple “laid downto R. v. King (1938, 2 All 
E. R 662), before the Court of Oriminal 


i Appeal (Lord Hewart, L. 0, ioy Goddard and 


Humphreys, JJ.) on May 3. The facts of 
this case were that the police, having re- 
ceived information that an ermine coat had 
been stolen, called át the flat of one Burns, 
who was*subsequently charged jointly with 
the appellant. Burns at first denied all 
knowledge of the coat, put subsequently 
prdduced a parcel which the police undid 
‘and began to examine. Whilst they were 
Bo engaged the telephone rang, and Burns 
bad a conversation, the only part of which 
the police heard being a remark by Burns, 
“Qome-alopg as arranged.” Twenty minutes 
ejapsed, after which time there was a knock 
at tae door. The police hid and overheard 
a man: who subsequently turned out to be 


‘the appellant, say, “I have come for the 
‘coat ; Harry sent me.” The appellant then 


entered and took the coat, wherenpon he 


* was-arrested@, He was ‘thereafter tried and 


convicted at the Oounty of London Sessions 
with having teceived.the coat knowing it to 
have been atolen. ; 


< “On appeal it was argued on his behalf 


that the potice, by opening the parcel, had 
taken ‘possession of the coat, and that at 


“the time when ib was received, by King it 


was in the- possession of the police.» Deli- 

vering the judgment of the Court, Humph- 

reys, Ja stated that in their Lordships opin- 
ee ae a oe j 
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ion the coat had not before the appellaat’s 
arrest been reduced ‘nto the possession of 
the police, and that this point, therefore, fail- 
ed. There were other grounds of appeal 
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which it is not necessary lo mention, and 
which the Court hel@ were ill-founded. The 


appeal was accordingly dismissed.—The 
Law Spurnal.® 


* 





COLLUSION IN DIVORGE. be i 


Those who followed the discussions in 
Parliament which preceded the passing of 
the Matmmonial Oauses Act, 1937, re- 
member that great stress was laid upon 
section 4, which casts upon the. Court the 
duty to ingtire whether any collusion exists 
between the parties. The clause was hailed: 
almost as something which threw a special 
sgis over the whole question of divorce, so 
that the uninformed reader might have been 
led 16 inier that such provisions had never 
existed before. But a Provision * against 
collusicn is asold as the, Oanon Law self, 
which, a8 evidenced by the 105th Canon, 
abhorred anything in the nature of divorce 
by .consent. knor to the Act of 1857, when 
divorce could only be obtained as a legis- 
latave Act through petition to the House of 
Lords, tLeré was a special Standing Order, 
dated March 28, 1798, by which the House 
cast’ upon itself the duty of inquiring “whe- 
ther there has or has not been any collusion 
directly or indirectly on the part of the 
petitioner relative to any act of adultery 
that may have been eccmmitted by his wife 
or whether there be any collusion, directly 
T indirectly between him and his 

e, 


lt will thus bewseen’ that there is really 
nothing new in section 4 of-the Matrimonial 
Causes- Act so far as-Gollusion is con- 
ceined, and though tLe onus on the Oourt 
may be expressed otherwise than it was 
‘beiole, the duty of inquiry has always been 
‘there, and the only piactical aifioulty is to 


discover what exactly is meant by the term . 


collusicn, and how jar the Courts ‘have 
interpieted it mnc jurisdiction was bret 
handed over to them in matiimcnial suite. 
If there has been any discrepancy in the 
legal View, it largely turns ugon one pointe 
which is likely be a jrequent, battle- 
grcurd, and it may be useful to try and see 
wherein this lies, 
hale is one scLocl who have argued that 
collusicn rejers only to a covenant or 
understanding between tLe paities as to the 
jams which constuute the ground ior 
petition, such as adultery under the pie- 
vious law or desertion and other causes 
under the recent Act. ‘his view was very 
jully examined by Sir Francis Jeune in his 
K : 


judgment in Churchward v. Churchward 
(1895, P.7). In that case the respondent 
wife had committed adultery with the co- 
respondent which had not keen connived at. 
The husbdnd agreed with ethe wife to 
present a petition without any claim for 
damages, while the wife undertook to pay 
the costs, to settle a sum of money on 
the child of ,the marriage, and not to 
defend the suit. Here there was no question 
of an aniecedent .bargain to provide evi- 
dence for divorte, ot any connivance at 
the fact of the wite’s misconduct, or of any 
behaviour on the part of the Lusband 
inducive to such misconduct. But Sir 


-Francis Jeune refused to accept the theory 


that collusion was limited to cases in which 
the agreement was to keep back evidence 
of a good answer, or to set up a false case, 
He laid particular stress upon the impos- 


sibility ot the law recognising the bona 


fides of a case in which there had been an 
understanding not to put up any defence, 
and summed up the position at p. 31 by the 
very far-reaching conclusion: “If a peti- 
tioner makes the institution of his suit and 
its proceedings a matter of bargain stifling 
defente and recrimination by a covenant of 
silence, he cannot wonder if the Oourt 
declines to be- satisfied thatit has before 
it all the material facts— such a petitioner 
has mistaken his position; pacem duello 
miscuit,” or, to putitin less classical langu- 
age, he has tried to run with the hare and 
hunt withthe hounds. e 

lt is important to note, however, that in 
the same judgment the President admitted 
the possibility of-a suit being collusive in 
the first instance, but freeing itseif from 
the fact of collusion before ‘the negotia- 
tions wete brought to a conclusion, or of the 
institution of a freeh suit by the same 
parties which might be purged eof any col- 
lusive basgaining. 

Since the decision in Churchwegrd Vv. 
Churchwaid there have been other cases 
which show that the conclusion of Sir 
Francis Jeune has been scmewhat mcdi- 
hed, though not by any means tirely 
supplanted. The reader will hnd another 
review of the subject gby McOardie, Ja, in 
Laidler v., Laidler (36 T. &a R. 310). There 
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a wife who had long been deserted by 
her husband, and “whg knew that her hus- 
band had repeafedly committed miscon- 
duct, eventually asked him to supply her 
with the evidence of such misc%nduct. 
There .was no suggestion that she asked 
hint to commit misconduct in order to 
supply her with grounds, orthat he agreed 
to refrain from recrimination. It was held 
that the suit was in no wise collusive, 
but the learned Judge expressly dissoci- 
ated himself from agreement with the de- 
cision in MaWey*v. Malley (25 TfL R. 662), 
where a decree was granted though the 
husband had offered beforehand to pay the 
wife 1001 and the ccsts of the petition. 

The decision of the Pregident in the 
recent case of Beaite v. Beattie 
(1938, 2 All E. R .74) will be read 
with great interest as being the first re- 
ported one dealing with collusion under 
the Act of 1937. There was clear evidence 
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that the husband supplied the money for 
the costs of the petition and that he wanted 
the divorce. But the ePresident found that 
whilst the supply of the money may have 
made the path to proceedings easier for 
the wife, there was no ground for supposing 
that the offer of the money would have in- 
duced her to take action if she had not been 
determined to take such action whether 
the money were forthcoming oraot, and the 
motive underlying the proceedings was not 
collusive within the argument. of Sir 
Francis Jeune, The facts in Beattie v. 
Beattie, as well as the jadgment, 
show that it was a border-line case, and 
italso cannot be denied that the frea 
disclosure of all ghe circumstances by the 


petitioner placed her in a favourable light, 


This, to some extent, mars its vdlue as 
a precedent, butit is safe to say that it 
will be cated often.—The Law Journal. 


ca ami 


BLOOD GROUPS IN PATERNITY CASES. 


The recent decision of the Wilts county 
magistrates at Marlborough, in Dorrington 
v. Hawkins, to dismiss an application for 
an affiliation orderon the result of a blood- 
group test, was the first of its kind to be 
made by a court in this country. The ap- 
plication was first heard on the 4th April, 
when the Bench spent the best part of a 
day in hearing conflicting evidence on both 
sides. Finally, as they wese still unsatisfied 
either way, the solicitor appearing far the 
man asked for a blood test. The girl’s ad- 
viser consented, and the case was adjourned 
for the test to be carried out. On the 16th 
May the respondent called Dre G. Roche 
Lynch, one of the chief authorities on foren- 
sic pathology in the country, who said that 
on the 27th April the applicant came to his 
laboratory with a child 4nd be took from 
her and from the child samples of their 
blood. This is done by a needle prick in 


the “ball of the thumb-—~a trivial Speration. ° 


About half an hour later the man had come 
to the ho@pital and a sample of his blood 
had also been taken. The test had shown 
the Hllowing results. The applicant's blood 
group was Å MN, the child's was AN, and the 
man's wag OM. Dr. Roche Lynch went on 
to explain the significance of this finding. 
Human blood contains ‘two distinct sets of 
characters : one sgt arp galled A, B and O, 
the other M aid N. The possible 
combinations of ethese make twelve 


‘“‘blood-groups.” The ‘blood-group of a 
person if determined by the characters 
which it contains. It must contain at least 
one character ofeach set, and the characters 
are inherited according to fixed rules. A 
child cannot have acharacter which he does 
not inherit from one or other of his parents. 
In this case, therefore, the child’s A charac- 
ter was immaterial, because it could have 
inherited it from the me@her. It had also 
an N character. An M parent cannot have 
an N child, and vice versa. The mother, 
being M. N. could not have transmitted the 
full N character to the child. The respond- 
ent, being N. could, therefore, not possibly 
be the father of the child because the child 
mugt have acquired its N character from a 
father who was N or MN. Dr. Roche Lynch 
handed the Bench and the other side copies 
of a recent paper he had written*, giving 
the full exclusion table for the M and N 
factors. He said that the data on which 
these eexclusgions were founded had been 
repeatedly checked and rechecked; and that 
for years scientific workers had been in com- 
plete agreement that the laws governing 
them were immutable. There was, he ad- 
mitted, always a possibility of human error 
in the determination of the groups of*the 
parties, but he said that in this case he had 
done the work personally, with æ colleague, 
using all due skill and care, and that the 
rit ournal, 19 un 1, 168, 
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results were correct to the best of his 
belief. This evidence, backed with the great 
authority of Dr. Rocke Lynch, was naturally 
very weighty, and neither the solicitor for 
the applicant ncr the magistrates saw fit to 
The Bench dismissed the ap- 
plication, but would not make an order 
for costs against the applicant, as it-appear- 
ed to them thatthe girl had certain grounds 
for makings her application-- The respond- 
ent had undertaken beforehand to pay for 
the blood test. 

. The questjon arises why, when blood- 
group tests have been common form all 
over the Oontinent for years, this should be 
the first blood-group exclusion to be made 
in England. The answereis that in other 


-countties the couts have power to order the 


tests to be done, but in thiscountry they 
have not. English magistrates cannot take 
into account in any way an appliéant’s re- 
fusalto undergo a test. In this case the 
test was done by consent. ‘I hatis not likely 


often to happen, for this reason. The result- 


ofthe test, although it cannot exonerate a 
man who is really the father, can never be 
in favour of the girl. The utmost it can 
doin a positive direction is to say that, so 
far asthe man's blood characters are con- 
cerned,he might have been the father of 
the child, and so also might all the other 
millions of men in the country whose blood 
characters will not exclude them. The test 
can only work positively in a case where 
the true father is admittedly one of two men 
and. it excludes the other. On the negative 
side, it will definBely exclude an innocent 
man, not in all cases, but about once in, 
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three. Theinnocent man’s chance of exclu- 
sion depends on how garé his blood- group is: 
an innocent man with the rare. combination 
ABM has about a two to-three chance of 
excludion, but the odds against’ a man in 
one of the commonest groups may bg as 
long as one in six. The applicant is, there- 
fore, hardly likely to consent if the weight 
of evidence is on her side. Moreover, the 
teşt costs about five guineas, unless a con- 
siderable number are being done at the 
same time and all the special area have 
been prepared, and the respendent in an 
affiliation case usually has very limited 
means. 

The test is, therefore, a useful, albeit 
limited, aid tə the administration of justice 
under the Bastardy Acts. In order to make 
it readily available to the courts, however, 
legislation will he necessary. This would 
have to provide (1) that magistrates should 
have discretion to order a blood test as a 
dondition of further heaying the application; 


-~and (2) some means of assissting the res- 


pondent man to pay for the test. ‘Che Costs 
in Criminal Cases Act, 1908, already makes 
provision for the defence of poor prisoners 
out of local funds; affiliation cases are quasi- 
criminal and it might not be inappropriate 
to extend the 1908 Act to affiliation cases. 
In any event, the number of tests which 
would be ordered by all the summary courts 
together, especially after the first year or 
two, would be very small. Most affiliation 
cases are not seriously contested. It is in 
the few troublesome ones, lke Dorrington 
v. Hawkins, thatethey are useful and should 
be used.—The Law Times. 


LIFE ASSURANCE AND PUBLIC POLICY 


Public policy, a doctrine which was 
thought to be passing into a lmbo of 
legal heresies, has been revived in the last 
two years by various affairs of matrimony, 
cigarette selling, and sudden death; and 
now one of the most important proposi- 
tions which go to constitute the doctrine 
.has been conjured’ before the Law Lords 
in order to have its i's dotted and its t'g 
crossed in perpetuity. 

The, courts will not recognise a benefit 
accruing. to a criminal from his crime. 
That is the rule uow affirmed in eBeres- 
fora v. Royal Insurance Co, (1938, 2 All. 
E.R. R02) Pn the language of Lord Atkin, 
the rule ig an absolute cone. That is to 
gay that the court will nct generalise it 
nvr inquire, as to the tendency of any 


. 
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parbiculare transaction to encourage the 
c.mmission of crimé. The absolute nature 
of the rale is well illustrated in Beresford's 
case, the facts ofewhich are well known 
to readers (ste %3 Law Journ, 248). The 
gentleman who committed suicide while in 


efull possession of his faculties in order 


to prevent the lapse of his life policy foy 
non-payment of premium was dgng an act 
which, whatever be the virtues or Vices 
implied in suicifle, is not the subject- 
matter of facile imitation. Thgrefore, so 
far as meritorious tendencies are concerned, 
there was nothing to choose between the 
appellants, who relied cn the sanctity of 
contract, and the respondents, who rep@diat- 
ed because of the cfithes $ 

Indeed, in their infSrpretation of the 
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contract the Law Lords adopted the argu- 
ments of the apppllagt. The clause which 
made the policy võid “if the ussured should 
die by His own hand, whether sane or 
insane, within one year from thë come 
mapcement of the assurance” implied that 
the respondents intended to pay in the 
event of a sane or felonious suicide taking 
Place after the expiration of one year. 
The phrase “sane. or- insane” was not 
merely a clumsy way of saying “even if 
insane.” The Law Lords did net. however, 
treat that cause as vitiating the entire 
policy. The-clause was severable; so, too, 
was any part of its meaning which con- 
templated the rewarding of a crime. More- 
over, the doctrine stated by Lord Atkin 
does not relate to the legality or ille- 
gality of the contragt, but to the 
powers of the court. in relation to the per 
formance of contract. The court will not 
allow a criminal to benefit from.bis crime. 
That: i8 a narrowar statement than th& 
statement of Greer, L.J., in Haseldine v, 
Hosken (1933, 1 K.B. 822), and adopted 
by Lord Wright, M.R „in Beresford v. 
Royal Insurance Co. (1937, 2 All E.R. at 
page 255), that “in this country no person 
is allowed to insure- himse:f against the 
commission of a crime.” 

In this case the Law Lords, following 
a line of cases’ such as Re Crippen (1911, 
P. 108), arising out of murder (from which 
Suicide is hardly different), have held, it 
may be inferred, tnat there is a. power 
inhering in the court to prevent the re- 

IN 
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warding of crime; this quite apart from 
the legality or otherwjse of the contract. 
Apparently this is not & matter of pleading, 
but is a principle inhering in the jurisdic- 
tion. On this principle, it is suggested, 
the arsonist cannot recover under his 
policy of fire insurance. If this be the 
principle, then clearly there is room for a 
distinction between the criminal and the 
innecent assignees of a criminal. On this 
point the judgments of the Law Lords are 
explicit. ° 

The personal representative ef a criminal 
is in no better position than the criminal 
himself. His root of title is identical with 
thet of the criminal. An innocent assignee 
for value, howevér, whose interest arose 
before the crime, may be in a different 
position, , Although, theoretically, he should 
have no better right than that of his 
assignor, it`is' to be inferred from dicta 
of Lord Atkin that in & proper case the 
law will protect him as it protects the bona- 
fide purchaser for value (quaere: if bis 
interest arise after a crime of which he 
is ignorant). In this connection, Lord 
Atkin approves what now appears to have 
peen the decision in the ill-reported cage of 
Moore v. Woolsey (4 HE. & B. 243: see 82 
Law Journ. 27). Presumably the harsh 
but authoritative decision in Amicable 
Society v. Bolland (1830, 4 Bli. N.S. 124) 
is distinguishable. If here there is a 
perceptible change, it is not without 
Parallel in other depariments of the law:— 
The Law Journal j 
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Extracts from Contemporarles. 


Art and Charlty. 

_ The encouragement of usefed arts «has, 
In several cases, been held to bé an object 
of charity. Even in 1850 good domestic 
Bervice was not universal, and in that year 
a gift for the increase afd eypcouragement 
of good servants was upheld. But the fne 
aris are not as arule regarded as objects 
of clarity though such -cases as Re Alsop 
(2084) show that if the element of instruc- 
tion 18 intmduced they may be supported. 
In that case a gift for an ayb school was held 
to bą good. In Re Murray; Cooper v. Lle- 
wellyn, whieh was disposed of by. Mr. Jus- 
tice Simonds recently, the facts were 
very shortly these: Sir David Murray, 
the gifted painter, who dted in 1933, by his 
will gave his residue [o,the trustees of the 


Royal Academy upan! trust that “if the sum - 


should prove in. sedi enough to fouud and 


carry into effect for the future that method 
of landscape painting with an out-of-door 
residence where students could live and re- 
chive in the neighbourhood where schools 
were such direct training from landscape 
visitors of members or associates of the 
Royal Academy.” The value of the residue 
was about £40,000, and the trustees of ihe 
will asked, enter alia, whether the residue 
was held on valid and effective charitable 
trusts, and, if so, how those trusts were to be 
earried out. 
| 

The Judgment. è 

Mr. Justice bimonds, in giving judgment, 
said that he found the words quoted above 
“rather obscure,” and readers accustomed 
to something more definite may*think that 
the expressions used have more in common 
with. e: misty’ landscape than with a strong 
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architectural drawing. ‘But, his Lordship 
continued, it was clear in the first place that 
the testator hada general purpose, chari- 
table in law, of encouraging education in 
the art of landscape painting, and, secondly, 
of doing this where the landscapes were 
being studied. The particular method might 
be difficult to carry out, but the general 
purpose was clear, atd there was no reason 
to say that the gift failed for uncertainty. 
As there wasa good charitable intention 
shown, He this Lordship) would direct a 
scheme to be settled in chambers, and it 
would be more convenient if such scheme 
were brought in by the trustees, of the Royal 
Academy than by the trustees of the will. 
In the course of the hearing counsel for the 
Academy trustees read an affidavit by the 
President, Sir William Llewellyn, ip which 
it was said th.t the schools of art gave no 
direct instruction in landscape paitting, and 
that students who wished to take it up were 
left very much on their own. The testator 
was fully aware of this state of things, and 
strongly advocated that instruction should 
be given to students by members of the 
Royal Academy. Although the Academy 
has recently been subjected to a certain 
amount of criticism. many will consider that, 
in the case at any rate of average students, 
the study of the appearance which Nature 
offers us would be better undertaken with 
the guidance of experienced academicians 
than with that of votaries ofthe latest 
artistic craze or caprice. Apart altogether 
from any qguestiqn of law most readers will 
find the decision satisfactory.—The Law 
Times. - ` 


Infected Milk. 

At the beginning of May the Oourt of 
Appeal decided un important case, Barnes 
y. lrwell Valley Water Board, [1938] 2 All 
E. R. 650, the effect of which is that local 
authorities or water companies are under 
obligation not merely to supply pure water 
in their mains, but to warn consumers 
against plumbo solvency, and will be liable 
if lead poisoninge results from their not 
giving such a warning. ° . 

In Square v. Model Farm Dairies, Lid., 
[1938] 2 All E. R. 740, there was a suc- 
cessit attempt to attach a fuller liability 
than heretofore to persons supplying milk, 
ang while we refrain from commenf on the 
law, in view of a possible appeal, for our 
part ‘we find no cause to regret this deci- 
sion on e merits. On the day when 
Lewis, J., delivered judgment, we found 
the case being, re-argued with animation 
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in the Temple, on the lines that milk pro- 
ducers were now ear oe effect, with an 
obligation to insure against the hidden 
danger of ingection, as well as to guard 
again8t all foreseeable pollution. But we 
cannot see that thie is a greater bardghip 
than it would be to leave the loss to resto 

the consamer. i 


nee Substance, Quallty, demand- 
ed. 


The casg was a sequeP to the Bourne- 
mouth typhoid out-break ef 1936. Mr. 
Square, on holiday at Sandbanks, had 
ordered milk for his household from the 
dairy company, and several members of 
the househok contracted typhoid, with 
heavy consequent expense. Lewis, J., ex- 
pressly .found fhat the company were 
“morally innocent.” and had indeed taken 
all possible precautions to safeguard the 
supply. He also found that Mr. Square 
had ‘made known tha purpose for which 
the goods were required,” so that he re- 
lied on the ‘seller's skill or judgment,” 
within the meaning of section 14 of the 
Sale of Goods Act, 1893. .When bottled 
milk is sold for household use, this must, 
indeed, be so, and the learned judge 
passed lightly over this point. As he re- 
marked, an article of food may well be 
bought in circumstances where section 14 
of the Act of 1893 is not available; the 
seller may be a mere middleman, selling 


prepacked goods with no knowledge 
of the contents of the packets, and 
there may be @ther cases. He, there- 


fore,, went on to consider a further point 
put forward by the plaintiff. On this, 
which was the point we found still being 
argued out of court, he found that milk 
containingsetyphoid germs was sold “to the 
prejudice’ of the purchaser,” and was “an 
article of food notof the nature, or not of 
the substance, or not of the quality, de- 
manded by jhe “purchaser,” within the 
meaning of section 2 of the Food and Drugs 
(Adulteration) Act, 1928. 


What Is Adulteration ? 

At first sight this may seem o€@d. Where 
the Sale of Goods Act, 1893, gave statutory 
force toa common law principle, the Act 
of 1928, or rather the earlier legislation 
reproduced in that Act, was designed to 
improve upon a principle which had found 
its way into the’ common law, and was 
enshrined in Lord Holts question, “Shall 
we indict}a man for “making a fool of an- 
other?” Parliament ¢n®courag of years 
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said yes, and thé, trader who employed 
Johnny (who “use t#grind the coffee mill, 
and mix the sugar with the sand’) be- 


came liable to penalties, not l@s than? “the 


poor boy mixing 
ee His master’s money with his own.” 

„It is afar cry from sanding sugar, or 
putting water into milk, to the innocent 
intrusion {innocent so far as the seller 
18 concerned) of fever germs into the pro- 
duct. But the latter is within the exact 
language of thes Act; a parents who buys 
milk does not expect its “nature” to be 
Infectious, ahy more than to find arsenic 
in hisown beer, or to learn that his wife 
has found a snail iMc Alister or Donoghue 
v. Stevenson, eel 0. 562), in her 
bottled lemonade. Once the applicability 
of section 2 of the Act ‘of 1928 is estab- 
lished, it remains, in orJer to reach the 
conclusion reached in Square v. Model 
Farm Dairies, only to decide the question 
whether the penal sanction of the Act can 
be supplemented by a civilremedy This 
is amatter of the construction cf the Act 
imposing the penalty, and counsel on both 
sides agreed that no such attempt had 
been madeon the Act of 1928 or the Act 
of 1875 which it replaced. The learned 

- judge, however, came to the conclusion, 

after exhaustive examination (2 All E.R. 
at page 747) of Monk v. Warbey, |1935] 1 
K. B. 75, that the plaintiff was entitled to 
his damages. For our part, we regard 
cases of this class (the supply ofefood, 
drugs, water, and the like) not merely :as 
lites inter -partes, but as an opportunity for 
English Law to shew itself a civilized system 
in the literal sense—a system, that is, 
adapted to mankind living in ccmmunity. 
A beginning has been made in various 
directions, often imperfectly (ab, with" the 
requirement of motor var insurance), but 
We entertain no doubt that the old idea 
must perish, of letting, loss rest “on the 
individual on whcm it fallse unless posi- 
tive reason can be shown for shifting it 
o some other individual, and that group 
liability (as by insurance) must come in.— 

ustice of the Peace. 


it's All Teacher's Fault! = ° 

We have heard a scholar, faced with 
parental misgivings as to his progress at 
school, assert that bis backwardness was all 
teacher's fault. as 

Ib w perhaps inevitable that school chil- 
dren should not elwaye approve of their 
teachers, and it is’ only human if teachers 
pometimese failed “to find the right 
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approach td theif young charges, or even, 
let it be said in a whgsper, are not fitted 
for their task. Disapproval can be shown 
in a number of ways, even, ifthe pupils 
be cunning enough, without resulting in 
direct punishment for themselves. But 
the line has to be drawn somewhere. In 
England, teuchers age usually immune 
from actual assault and battery,and mutiny 
is stifled in its beginnings. In Turkey 
it is different. Thus, we learn, through 
the great Reuter, that “a fourteen year 
old schoolboy of Mersine, Ofntra] Ana- 
tolia, stabbed his chemistry mistress, 
seriously wounding her, because he blamed 
her for his failure in an examination. 

“This is the fifth case in Turkey within 
the past four months in which gchool 
children .under fifteen years of age have 
used pistols and knives against their tea- 
chers after receiving bad marks in exa- 
minations.” 

A pretty problem for the Ataturk, who 
himself has done a bit of teaching, very 
effective teaching too, in his time.—Justice 
of the Peace. 


Street Playgrounds. 

A Bill introduced in the House of Com- 
mons by Mr. Perkins,on the 10th December 
last, has now received a second reading in 
the Lords, and may therefore pass into law 
this Session. The purpose of the Bill is 
to empower local authorities, by order 
confirmed by the Minister of Transport. to 
close a street to wheelege traffic in order 
that it may be available as a children’s 
playground. The first precedent for legis- 
lation to this kind was in the Salford 
Corporation Act, 1933, and was followed by 
Birmingham in 1935. 

Under tike Bill the restriction of traffic 
may be general or limited to particular 
days or particular hours, but the orders 
must make provision for reasonable access 
to premises in or adjacent to the closed 
street. It is, no doubt, desirable that any 
steps possible shall be taken to increase 


“the accommbdation in which children may 


play Without bting endangered by traffic, 
but it cannot be admitted that the closing 
of highways for this purpose is more than 
a second best and temporary expedient. 


Road Safety for School Children. e 
Oonnected logically with the subject of 
playgrounds in the streets is that of the 
provision of barriers atschool exits. Many 
local education authorities haye erected 
puch barriers at their owa schools, Put 


48 
` : w 

doubt has been expressed whether they 
can dothe same fay *non-provided schools. 
The Minister of Health has informed the 
County Council of Kent that reasonable 
expenditure for the purpose appears to him 
to be within the powers and duties of a 
local education authority in maintaining 
the schools and keeping them efficient. 
It may probably bé taken therefore that, 
unless a dissatisfied ratepayer raises the ques- 
tion and forces its re consideration in some 
district by the district auditor and by the 
Minister in #he exercise of his formal juris- 
diction on appeal, local education autho- 
rities in future will follow the example of 
Kent and make provision in this way for 
the safety of children Who, in the absence 
of basriers, are always inclined to run from 
the school premises into the road.-;J ustice 
of the Peace. < . 
The Surgeon's Duty. 

We see from the report of a case at Man- 
chester Assizes (Times, April 27)-thut one, cf 
those difficuit cases about responsibility for 
an operation has been tried thers: Mahon 
vy. Osborne and Another. In an action by the 
mother of a deceased the jury found that 
a surgeon did not make sufficient search tor 
“swabs” ab the end of the operation, On 
the other hand, they found a second defen- 
~dant who had acted as “theatre sister” not 
guilty of negligence causing death. The 
operation took place in a hospitale at Man- 
chester of whose exact status the report does 
not tell us. We mast presume that nothing at 
all either in papa JA could be said against 
its owners. The question of the responsi- 
bility for removing swabs—and of how it 
should be apportioned between the surgeon 
and those who assist at the operation - is 
still not satisfactorily settled. «Tae latest 
edition of Taylor quotes Van Wyk v. Lawis, 
a South African decision, as the leading 
case (1924, App. Div. 8. a. 438). It held that 
the theatre sister, or whatever she be called, 
is a party ndependent of the surgeon and 


that her negligence is not counting 18 





The People’s Money. 

A tax-collector at Naples ran away with 
a large sum of public money, was taught, 
brought back, and put upon his trial. His 
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something for which he is not answerable. 
James v. Dunlop, whieh }s reported only in 
the B.M. J. for 1931 (Vol. 1, p. 730), tends 
in the other dérection and holds the surgeon 
—al last on the facts of the cas¢—responsi- 
ble. Probably it is best to ‘refran m 
attempts to lay down a tixed rule for these 
cases. Much must depend on the actual | 


facts of appointment of nurses and so forth, 
-yl he Law Journal. 7 


é 

Aerlal Advertising. ° ° 

“ It was hard on Barchelor’s Peas, Limited, 
that they should have suffered damage, due 
to the forgetfulness of an aylator who, 
droning, trailed their banner across the sky 
during the two minutes silence on Armistice 
Day last, and the*damages thoy obtained 
from the aerial advertising contractors 
whose pilot's forgetfulness was the cause of 
the trouble, me unlikely to compensate 
them for the loss they sustained. 

But, speaking generally, it ia difficult to 
sympathise with the troubles of anyone who 
uses the welkin as his avertisement ground. 
It is bad enough to be hypnotised by the 
constantly repeated trade slogans on the 
hoardings, in public conveyances, in 
newspapers and books, without having the 
sky spoiled with calla to eat tms foodstuff 
or swallow this patent medicine. It is an 
anhoyance to have the noise of aircrait 
going about their transport work, and it 
is trying to listen to those performing 
military manœuvres, but these are necessary 
evils. The mendering of buzzing adver- 
using Planes in the air saperincumbent 
on towns already noisy and , unsightly 
enough is an outrage to the ears and eyes, 
which at present can be resented eftectively 
in enly one way, by the refusal of in» 
dividuals’ to purchase the tommcdity ad- 
vertised. It may be that, in the intervals 
of providing for -national emergencies, 
Parliament may ind time to tura and rend 
the blatant blemishers of the blue.—J ustice 
of the Peace. 
an e . 
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money was the people’s money, and itewould 
be monstrous to convict a mar of stealing 
what was hisown; and the Jury, being of 
the same minds, acquitted the thief —Case 


Counsel admitted the facts, but contended and Comment. ` > 
that the Gollector was one of the people, the sae oe 
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FLUGTUATING CURRENCIES : “THE POUND" AND CONTRACTS. 


The-fact that the word “pound” may, be. 


used to designate a unit of value in More 
than one currency has given rise to dificul: 
ties ina number of ‘recent ‘cases. In the 
following article we shall ‘be concerned 
with the meaning to bee attached to this 
word in various circumstances with refer- 
ence solely to the question which of two 
currencies 18 designated, and for this pure 
pose it will be unnetessary to deal with the 
Implications of a “gold clause.” 
_ The difficulty is occasioned by the flactua- 
ee N a the date of the contract, 
urrencies utilising the same expression. 
Oord Wright pointed out in Aacha 
oratton V. Alliance Assurance Compan 
(156 L. T. Rep. 367; (1937) A. O. 587), if 
atthe time when a contract is made, there 
18 & practical divergence in value between 
the two currencies, the’ parties in all prob- 
ability will expressly stipulate what cur- 
rency 18 intended. This was done, for 
example, in Westralian Farmers, Limited v. 
King Line, Limited (43 Llo¥ds List Rep. 378) 
where a charter-party which was matle in 
1930 for the charter of a British ship on a 
Voyage from Australia to Great Britain or 
the Oontinent and contained -provisions for 
certain payments to be made in, Australia 
and othersto be made in Great Britain 
stipulated that the former should be made 
in Australian currency and the latter in 
peering. ° 
.ine position was wholly different ; 
Broken Hill Proprietary Compan Limited 


tham (148 L. T. Rep.412; (1933) 1Ch.° 


LET where Mr. Justice Maugham 

then was) found, on an E aa r 
Australian legislation relating té currency 
coinage, and legal tender, that at the time 
when certhin debentures were issued there 
Was no Cain or other measure of value which 
could with legal accuracy be described as an 
Austmalian pound. Both principal and in- 
terest were Dayablaat she holder's option 
either in London ‘or Australie. Under a 


6 
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supplemental trust deed dated some years 
afjer the issue of the debentures an addi- 
tional register wag established in London 
and the company was empowered to make 
provision for the transfer of registration 
from the: original register in Melbourne to 
the Londen register and.vice versa. There 
had been a considerable depreciation in the 
value of the pound in Australia as compared 
with the value of the pound in Kugland and 
in, these circumstances certain. holders, re- 
sident in Australia, of debentures on the 
Melbourne register drawn for redemption 
required payment to bemade tothem in 
London pursuant to the aforesaid cption. 

For the rearon already indicated the 
learned judge held that the contract could 
not be treated as referring to an Australian 
measureof value or medium of exchange ; 
nor he intimated, could there be implied in 
the termé-of the option a term tothe effect 
that, if at any time there should be a differ- 
ence in the exchange vabue of the pound in 
England and the poundin Australia tothe 
disadvantage of the:latter, the holder who 
asked-for payment in London would be 
bound to accept not the nominal value of 
the pound: named in his debentures or 
coupons, but the English equivalent of the 
amount payablé in Australia according to 
the*current rate of exchange—Verba for- 
tius accipiuntur contra proferentem. The 
contract was prima facie a contract lo pay 
money according to the currency of the 
country where the payment was to be made 
and it was held that the debenture-holders 
were ina position to require payment in 
London in accordance with the option. 

This decision was reversed by the Oourt 
cf Appeal, which held, Lord Hanworth, M. 
R. disgenting, that the company had dis- 
charged its obligation under the debentyres 
by paying the equivalent in London of what 
was legal tender in Australia fèr the 
amount of the coupons, but in Adelaide 
Electric Supply Company, Limited v. Prue 
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dential Assurance Company Limited (450 
L. T. Rep. 281 ; (1984) A. O. 122) the House 
of Lords indicated that the judgments of 
Mr. Justice Maugham and Lord Hanworth 
were correct and that those of the majority 
of the Court of Appeal were to be treated 
as overruled. ii 

Itis unnecessary for our purpose to go 
into the facts of the last-mentioned case 
in detail. It will be sufficient to ‘state 
that the House of Lords, reversing deGisions 
of Mr. Justice Farwell and the Court of 
Appeal helf that where dividends of fixed 
amount on preference shares were payable 
in Australia by the agreement of the pgr- 
ties: a company, whose business had’ been 
transferred from England to Australia in 
1921,*bad discharged its indebtedness by 
paying in Australian currency thas which 
was there legal tender for tha nominal 
amount of the dividend warrants. The rea- 
son for the decision will be clear from the 
following excerpt from the judgment of 
Lord Russell of Killowen. 
Australia, it was intimated, was originally 
the same unit of accountas the pound in 
England, ang it was: impossible to say that 
any othercr different unit of account had 
ever takenits place. “If this be the cor- 
rect view,” the learned Lord continued, 
“this problem would resolve itself into a 
case of the company becoming indebted 
from time to time in amounts payable in 
Australia, and expressive in terme of units 
of account common to Australia and Eng- 
land. The questign, then, i8, how can 
the company discharge that indebtedness ? 
The answer can, I think, only be, in what- 
ever currency is legal tender in the. place 
in which the indebtedness is dischargeable. 
It is not a question, what amount of coins or 
other currency has the debtor *contracted 
to pay? A debtis not incurred in terms 
of currency, butin termsof units of’ ac 
count. Itis a question of discharging a 
debt incurred in terms of units of account 
common to more than one country, in the 
currency which is legal tender in the par- 
Sac country in which the dêbt has to be 
paid”. : j 

The principle enunciated in this case was 
applied by the Judicial Oommittee cf the 
Privy Vouncil in Auckland Corporation v. 
Alliance Assurance Company (sup), where 
the, respondents, who were holders of de- 
bentures and interest coupons payable at 
the hdiderjs option in London or Auckland, 
and issued in New Zealand in connection 
with the pprcehase of the tramway system 
in Auckland, -cleimed a declaration, on the 
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basis of exercising thei} option to be paid 
in London, that they” wre entitled to be 
paid in English currency. It was held that, 
provided the%ption were exercised in the 
manner indicated, the moneys were payable 
in the appropriate number of poundse*ac- 
cording to the currency of England without 
any allowance for exchange ‘the New Zea- 
land currency had depreciated consider- 
ably), payment in such currency not being 
ulira vires the corporation under the Local 
Loans Act,#1913, under whieh the debentures 
had been issued. : 

Lo1d Wright observed that the House of 
Lords, in the Adelatde case (sup.), held that 
the true meaning of the word “pound” must 
be determined on the*basis of a rule de- 
pending on a well-known principle of the 
Oonflict of Laws,enamely, that the mode of 
performance of a contract was to be govern- 
ed by the law of the place of performance. 
The principle, no doubt, was to be limited 
to matters which could be fairly described 
as being the mode or method of perfor- 
mance and was not to be extended so as to 
change the substantive or essential condi- 
tions of the contract ; but when it applied, 
asin the Adelaide case, it had the effect of 
introducing into the contract the law of 
currency or legal tender governing in the 
place of payment as a mode or method in- 
cidenta] to performance. “Thus,” the 
learned Lord said, “where there is a com- 
mon unit of account, as is the case with the 
word épound’ here, the debt expressed in 
the common unit of account must, in the 
absence of contfary evidence of actual in- 
tentidn, be discharged by payment in the 
currency ofthe place of payment.” 

In cases relating to options the payee is 
naturally in a position to derive benefit 
from’ the operation of the principle, as in 
Auckland Corporation v. Alliance Assur- 
ance Company (sup.). In Adelaide Electric 
Supply *Company,. Limited v. Prudential 
Assurance Company, Limited (sup.), on the 
other hand, it operated in favour of the 


. payors, af least in the negative sense of eng 


abling them to defeat aclaim for payment ia 
terms of a currency other than that held to 
be applicable. 

A. further example of the principle operat- 
ing to the advantage of the paycts is 
furnished by Ottoman Bank of Nicosia v. 
Chakarian (155 L. T Rep. 1; (1985) A. O. 
260), where the respondent who had been 
employed by the appellant bauk uler a 
contract governed ° Py ee law, claimed 

Pp 


to be entitled to be aid, his pension in 


. Turkish gold pounds, by which Was meant i 
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the current value of the bullion content of 
the Turkish gold ofin,wr the equivalent in 
the currency of OyPrug where he was trans- 
ferred at tte appropriate rates wf exchange. 
There was admittedly nothing in the® con- 
traci, ofe the nature of a “gold clause,” 
and the claim was based on the fact that 
béfore the War the currency authorised as 
legal tender by the Turkish Government 
wesona gold basis, that the monetary 
unit was the gold pound, and that at the 
date of the contract the salary (wjth respect 
to which thee amount of the pension was 


calculated) was paid by means of that cur- 


rency in gold coin. 

The EGE men, of the Board, which was 
delivered by Lord Wright, dsaws attention 
to Lord Russell's above cited statement in 
the Adelaide case with-reference to the 
principle applicable to cases of this kind. 
Contracts were expressed in terms of the 
unit of account but the unit of account was 
only a denomination, connoting the appro? 
priate currency. That unit was, therefore, 
to be applied to the.appropriate currency 
which might vary from timetotime. Re- 
ference was further made to the statement 
of Mr. Justice Maugham in Broken Hill 
Proprietary Company v. Latham, which 
was approved by Lord Wright in the 
Adelaide case, tothe effect that a contract 
to pay so many potinds, whether a British 
or Australian contract was not in 1920 and 
still less then (in 1933), “a contract to pay 
in gold,” but was prima facie “a contract to 
pay money according to the currency of the 
couniry where the payment has to be 
made.” The respondent's claim, therefore, 
failed. o 

The foregoing decision is inconsistent 
with that of the Judicial Gommittee of the 
Privy Council in Ottoman Bank of Nicosia v. 
Dascalopoulos*(\51 L. T. Rep. 151; (1934) 
. A. O. 354), where it was held that a respon- 
dent's pension was payable in Turkish gold 
pounds converted into Oyprug currency at 
the rate of exchange obtaining on the day 
of each payment, but the Board in that 
ĉase was not furnished with evidence that 
atcording to Turkish law the pension re- 
guiations did not constitute a contract to pay 
in gold as was proved in the lates case. The 
a decision was accordingly dissented 

OM. e 

The principles in Ottoman Bank of Nico- 
sia v. Chakartan were applied in the 
somewhat similar case of Sforza v. Otto- 
man Bank, of Nicosia, (1938) A. O. 292), 
where, however, the fact that, at the date 
for determiningdhe basic salary for pen- 
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sion, purposes, England, and, therefore, 
Oyprus, had gone of the gold standard 
placed an additional obStacle to the success 
of the claim. f 

Finally, it is desired to refer to two cases 
in which the Adelaide case has been con- ` 
sidered. , 

In the first of them, Payne v. Deputy 
Federal Commissioner * of Taxation (155 
L. T, Rep. 309; (1936) A. O. 497), the respon- 
dent, a resident in Melbourne, included in 
his return for the purpose of Federal in- 
come tax a sum of £5,671 as interest on 
British Funded Stock. Thatsum was re- 
ceived by him by credits to his account with 
the Union Bank of Australia Limited in Lon- 
don and retained in England, The assessing 
officer added to there turh the sum of £],097, 
representing the difference between the 
amount aforementioned and the sum which 
would have been produced in Melbourne 
by the telegraphic transfer upon the res- 
Pective dates of credit of the sums- con- 
atituting the said £5,671. Six judges of the 
High Court of Australia were equally divid- 
ed onthe matter, but, inasmuch as the Ohief 
Justica was among those who held that the 
course taken by the assessing officer was 
right, the decision of the court was to that 
effect. The dissentients appear to have 
relied largely upon the Adelaide case. 
The Oourt of Appeal of Australia dismissed 
an appeal from the judgment of the High 
Court and the Judicial Committee of the 
Privy Council held that if was justified in 
so doing. 

The judgment of the bard, which was 
delivered by Lord Russell, points out that 
the decision in the Adelaide case related 
to a matter very far removed from the 
question before the Board in this case. The 
decision inthe Adelaide case was (to quote 
the words of the judgment) “that an ob- 
ligation to pay a preference dividend 
of (say) £5, which was original- 
ly payable in England, but which by an 
alteration of the company’s articles, binding 
on the preference stockholder, had been 


emade payable in Australia, was effectively 


dischagged by a payment in Australian 
currency although the stockholder in Eag- 
land received, owing to the rate of exchange, 
less than £5 in English ourrency.”, But 
there was nothing in that degision incon- 
sistent with the view that for the purpose 
of assessing an Australian taxpayer ° to 
income-tax under the Australian reyenue 
legislation, it was necessary thatshis assess- 
able income should be expressed in terms 
of ‘Australian currency. It: waseurged that 
` © 
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a viewexpressed in three of the judgments 
in the Adelaide case favoured the appel- 
lant’s contention. “This view was (we quote 
Lord Russell's words) “that the unit of ac- 
count symbolised by the £ and originally 
“ carried by the early settlers from England 
to Australia had never been changed, but 
had remained the same as a measure of 
obligation, though the discharge of the obli- 
gation so measured might be affected by 
fluctuations of the currency which was legal 
tender tn loco solutionis™” There was, it 
was held, ne‘hing in the views so expressed 
which would justify, still less necessitates, 
a construction of the Assessment Act and 
Taxing Act other than that which the.Board 
had approved, namely tirat in order to cal- 
culate Australian income-ftax ata rate of 
so many pence per pound of “taxable in- 
come” it was essential that the “assessable 
income” should beexpressed in” terms of 
Australian currency. 

The question in the second of the two 
cases above referred to that of De Bueger 
v. J. Ballantyne and Company, Limited (158 
L. T. Rep. 393), arose out of a contrac’ made 
in London between a company incorporated 
in New Zealand with a London office and 
the appellant who was described as of Lon- 
don, and -who was to goto New Zealand to 
be employed forthree years by the com- 
pany as a tajlor.cutter at a remuneration 
from his arrival of “seven hundred pounds 
sterling a year.’ .The respondenta declined 
to pay the remuneration in other than 
New Zealand currency, and on a case stated 
for the cpinion the Supreme Oourt of 
New Zealand, it was held that the appellant 
was entitled to be paid in British currency. 
This decision was reversed by the Court of 
Appealin New Zealand, and restored by 
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Council e ; ; 

Lord Wright, who delivered the judgment 
of the Board, stated that it was clear that 
undefa contract like that in qnestion what 
mattered to the parties was the means (that 
was the currency) in which the obligation 
was to ‘be discharged. In their Lordships’ 
judgment the word “sterling” had been 
agided in the agreement’ in order to define 
what means of discharge, that was, what 
currency, was being stipulated. The neces- 
sity for addingthe word was simply. be- 
cause the “unit of account”, the word 
“pound” or symbol £ was the same both 
in England and New Zealand. Ifthe word 
“gterling’ had not bean inserted, the salary 
would have been payable in New Zealand 
currency, that betng the plate of payment 
on the principles laid down in the Adelaide 
case. The jydgment draws attention to the 
fact that the word ‘‘sterling’ is not common 
form in a service agreement of the kind in 
question, that when used in a business 
document in. London the word means 
“British sterling,” and that when the agree- 
ment was entered into (in 1932) exchange 
questions were matters of business moment. 
The Board did not express any opinion 
whether the .construction of the document 
would have been the same- if it had been 
made and entered into in New Zealand. 
. The cases emphasise the desirability of 
parties to a contract setting out in clear 
terms their precise intentions If the means 
of discharge, or currency, is clearly indicat- 
ed in the instrament, no question of the 
amoyqnt payable or receivable thereunder 
with referenee to the place of payment can 
arise.—The Law Times. 
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GRIMINAL-LAW AND PRACTICE. | 
EvipENog oF OTARE OFFENORS ` 


Itisa fundamental principle of English 
justice that with some apparent exceptions 


the prosecution mey not addftice evidence? 


tending to show that an *accused *person 
has been guilty of criminal acts other 
than those covered by the indictment in 
ordereto lead to the conclusion that the 
accused is a*person likely from his character 
to have committed the cfience with which 
he is charged, “for that is equivalent to 
askitg the jury to say that because the 
prisoner has committed other offences he 
‘must, therefore, be guilty of the parti- 


. "~ 
@ E 


cular offence for which he is being tried 
(“per Opannell, J.,in R.v. Fisher [1910] 
1 K. B. 149; at p. 152). í 

Toat wasa case where the appellant 
was charged on three counts ifan indict- 
ment with obtaining goods by false pre- 
tences, obtaining credit by false pretences 
and obtaining credit by frauď other than 
false pretences. AJl counts related to 
the same transaction of obtaining a pony 
and cart by false pretences.” Thesprose- 
cution called evidenceeto prove that on 
three other occasions * the accused had 
àù 4 = e e 
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obtained goods by false pretences. The 
appeal was alfowed, and Ohannell, J., 
pointed out that fif the evidence of other 
offences does go to proves that ke did 
commit tke offence charged, it is*admis- 
si jo because it is relevant to the issue, 
and it is admissible not because, but 
hotwithstanding that, it proves that the 
prisoner has committed another offence”. 
After giving examples he continued; {In 
other words, whenever, it can be shown 
that the case involved a question as to 
there havirg been some mistake or as to 
the existence of a system of fraud, it is 
open to the prosecution to give evidence 
of other instances of the same kind of 
transaction, notwithstanding that the evi- 
dence goes to prove the commission of 
other offences, in order, to negative the 
suggestion of mistake, or in order to show 
the existence of a systematic course of 
fraud”. NE 

Questions relatipg tothe admissibility 
of such evidence frequently come before 
the criminal courts. In arecent case in 
the Court of Oriminal Appeal (R. v. Slender 
(1938) 82 Sol. J. 455) the appellant was 
convicted of obtaining by false pretences 
two sums of 30s. each. The first alleged 
false pretence was that the appellant and 
another man had just been involved in a 
motor lorry accident and would have to 
spend the night in Oheltenham. Tue 
second alleged false pretence tock 
place the next day when according, 
to the evidence for the prosecu- 
tion, the same two ‘persons obtained 
money by pretending that one of them had 
received attention in the hospital, was 
still badly hurt and needed more money. 
The evidence that these statements were 
made and were not true was not eross- 
examined to.” 7 : 

The evidence of the other fraud which 


JOURNAL 53 


the prosecution sought to make admis- 
sible was as to an *alleged offence two 
days previously when the same two men 
approached another person and said they 
had work at an aerodrome at Rissing: 
ton, and they needed money to get there. 
As Humphreys, J., pointed out, the state- 
ments made in that case were quite 
different from those’ used in the cases 
charged, and were not “frauds of a similar 
character, showing a systematic course of 
swindling by the same methdd.” The 
appeal was allowed and the conviction 
quashed on the ground that the evidence as 
to the previous offence was clearly inad- 
ntissible. 
Oases in whidh evidence asto similar 
offences is inadmissible are by no emeans 
rare. The two best known are R. v. Geering 
(1849), 18 L. J..(M. O) 215, in which the 
charge ° was murder by administering 
arsenic and R. v. Armstrong [1922] 2 K. B. 
Soo, also a murder charge by administering 
arsenic. In the latter case evidence of 
another attempted murder by the same 
means Was proved in order toghow that 
the prisoner had not bought the arsenic 
for an innzcent purpose, as he stated. 
There are also numerous cases where evi- 
dence of other frauds and false pretences 
have been held admissible in order to 
prove a systematic course of conduct show- 
ing an intent to defraud (R. v. Roebuck 
(1856),4 W. R. Slt: R.v. Francis (1874), 
L. R.2 0. 0. R. 128. R. v. Rhodes [1899] 1 
Q. B.77; R.v. Ollis [1990] 2 Q. B. 758; 
k.v Wyatt (1904), 1 KB. 188). The fre- 


quency with which cases in which 
this question arises come before the 
Oourts idicates how careful Judges 


have been in the application of a principle 
of law which is essential to the right of 
fair trial. —The Solicttors’ Journal. 





Extracts from Contemporaries. 


The Truck Acts: Deduction for Meals. 


e A number of important issues were 
~ raised ingthe recent case of Pratt v. Cook, 
‘Son & Co. (St. Paul's) Liméted, where 
the plaintiff sued his “former employers 
for ihe gum of £397 10s. represent- 
ing a deduction of 10s. a week from 
his wagés over a period of some fifteen 
years. The deductions were made in res- 
pect*of the supply by the employers to 
the plaintiff of to mehis, dinner and tea; 
and Mr. J ustice Wrottesley intimated that 


the view expressed ky the firm in the 
course of negotiations with the plaintiff's 
union that the arrangements were satisfac- 
tory, both from the men’s point of view, 
in that they were sure of solid meals, and 
from the firm’s point of view because they 
knew*that the men were well fed, was 
both humane and reasonable, The mitter 
for decision was, however, the legality of 
the arrangements in light of thé provisions 
of the Truck Acts, 1831 and 1896. Four 


defences were raised, egch ðf them an- 


O 
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successfully. These mast now be shortly 
dicated. It was ,shid, first, that the 
Plaintiff was not a labourer or engaged 
in manual labour within the meaning of 
the Acts. The learned judge referred to 
Morgan v. London General Omnibus Com- 
pany, Bound v. Lawrence, and toa state- 
ment by Lord Sumner in Jacques v. 
Steamship Tyg Alexandra (Owners), to the 
effect that the test of what was not manual 

bour was that it principally involved the 
exercise of mental qualities, and came to 
the conclusion that the plaintiff, who was 
employed as a packer, was engaged in 
manual labour. Skill was required, at an 
Tate with regard to some of the poate 
which A had to be packed, but “manual 
labour certainly did not exclude the 
exercise of skill—the plaintifs real job 
was to work with bis hands.’ r 


Payment In Meals. - 
4 ras Second argument advanced by the 
Slendants was that the plaintiff was not 
remunerated partly by current coin and 
partly by meals, but that he was paid the 
amount of money which, in fact, he re- 
ceived, and that the provision of meals 
was a thing which the firm chose to do 
voluntarily. They relied upon section 23 of 
the Act of 1331, which relates to the supply 
to employees of victuala dressed or pre- 
pared under the employers’ roof. A written 
agreement signed by the servant Ss, how- 
ever, essential tothe validity of any deduc- 
tion made undes, that section, and his 
Lordship declined to accede to the next 
argument put forward that the agreements 
with regard to wages negotiated between 
the anion, of which the plaintiff was a 
member, and the association of masters, 
and which were applied by the defendants 
in their warehouse, constituted agreementg 
signed by the plaintiff. These agreements 


were signed by the officials of the union. 


and also signed by the association of 
masters; but the evidence was that the 
defendants refused to negotiate with the 
trade union direch and insi8ted on all 
negotiations taking place Between thom- 
selves and their owa men ‘Thus, although 
the defendants voluntarily applied the 
terms "and conditions of the agreements to 
their servants, there was no evidence that 
they themselves were parties to the 
agreements. . . 


Limitation Period. 
The fourth argument put forward on 
behalf of the defendants was that, even 
@ 
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if the claim were well fonnded, the plain- 
tiff was only entitled®to fecover in respect 
of wages not paid in current coin over. 
a perigd of two years, or at most order 
a period of six years, before tht issue.of 
the writ. Mr. Justice Wrottesley, howevar, 
held that the action was for a debt ona 
WPA, and that the relevant period was, 
therefore, twenty years. Not every right 
of *action conferred by a statute could be 
described as an action for such a debt, 
but in theepresent case thb plaintiff, once 
he had established that he wds a labourer 
within the terms of the Act, had only to 
establish the matters set out in sects. 3 - 
and 4 of the Truck Act, 1831, for the 
liability to be*attached to the defendants, 
This proposition was supported by reference 
to a statement by “Lord Justice Slesser in 
Kenyon v. Darwen Cotton Manufacturing 
Company, and his Lordship intimated that 
the action was clearly witbin. one of the © 
tests laid down by Ohief Justice Jervis in 
Cork and Brandon Railmay Company v. 
Goode, namely, that -“but for the Ast of 
Parliament this action could not be 
brought.” This was not a case where the 
Act merely enabled the plaintiff to sue on 
a contract or a cause of action dehors the 
statute, for it was only necessary to look 
at the statute to find the liability. The 
plaintiff was, therefore, right in saying that- 
the action was one for a debt on a- 
specialty, and judgment was given for the 
mount claimed with costs. 
PE 

Salary in “Pounds Sterling” í 

The appeal in De Bueger v. J. Ballantyne 
and Co. L[Amited, which was disposed of by 
the Judicial Committee of the Privy Council 
on fhe 4th inst., raised what Lord 
Wright called a short but interesting 
question of the construction -of an agree- 
ment about which the decisions of the 
courts of New Zealand had exhibited 
differences of opinion. The agreement in 


„question was made in London in 1932 


and was between the respondents, Whg 
were a company incorporated in New. 
Zealand with a London office of %he Wool 
Exchange, Basingkall Street, and the appel- - 
lant, a tailor's cutter living at Regent's Bark. 
The appellant was to proceed to N8w Zealand 
and serve the company there for three 
years at a salary of £700 sterling a year. 
The sole question was whether Mg. De 
Bueger was to be paid, according to the 
English or the New Zefiland value of the 
Pound: ~Wheéen thé er8ement, was ex- 


à 
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changed the Newg Zealand pound was at 
abont 10 per cor], scount as ‘compared 
with the English, and later, during the 
currency of the agreement, thè discrepancy 
rose to 24 or 25 per cent. The Oourt of Appeal 
of Mew Zealand reversed a judgment of the 
Supreme Oourt given in favour of De 
Bueger. 


The Judgment = 

Lord Wright, jn delivering the judgment 
of the Board, said that in their*Lordships’ 
judgment the word “sterling” was added 
to the agreement to’ indicate the currency 
in which payment was to be made. The 
necessity for adding the word arose 
simply because the* unit ôf account”"— 
the word “pound” or symbol £—was the 
same in both countries. “If the word had 
not been added, the salary would have 


‘been payable in New Zealend currency, 


m 


that being: the place of payment, on the 
principle laid down” in the Adelaide case 


—Adelaide .Hlectric-Supply Company Y. . 


Prudential Assurdnce’ Company (1934). In 
that case special resolutions, which modified 
the original contract with the members, 
provided that the dividends of an Australian 
company were to be paid in Australasia, 
and it was held that they were payable 
in whatever was legal tender in Australia. 
In the present case, 
view, the word “sterling” had been added 
to excludé the prima facie rule, and it 


“was impossible to -regard-the worl as 


indicating simply “legal. tender at the 
place of’ payment.” The “agreement was 
clearly a formal and studied document. 
The insertion of the word “sterling” was 
not common form in a service agreement 
of the kind in question, and i used in 8 
business document in London, it naturally 
meant “British sterling’; and in 1932 the 
matter wasone of business moment. Their 
Lordships did not desirg to exprébs any 
opinion as to what would h&ve been the 
construction of the agreement if it had been 
Reo? and entered into in New Zealand. 

e appeal must be allowed. Now the 
pound Scots is no longer worth Is. 8d. 
only, but the pound as a unit of 
account is capable of varying in value 
in different, parts of the Empire, it would 
save all questions if the particular kind 
of sterling were mentioned in contracts in 
which doubt might otherwise arise:—The 
Law Temes. ` 


How to Addre 
It is a qurious 


na Colonial Judge. 
fact that the Colonial 
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Office has so far been either unable or 
unwilling to arrange that Judges of similar 
Btanding shall be similarly addressed in 
different parts of the Empire; and that His 
Lordship of ‘Hong Kong or Singapore 
should not, on promotion, find himself no 
more than His Honour on the West Ooast 
of Africa. The Bar founcil took up this 
question with the Oolunial @ffice some 
timé ago, but cannot as yet claim any 
appreciable success. i 
. “I happen to know,” wtites correspon- 
dent from overseas, “that when Sir George 
Deane was ‘transferred from the Btraits 
Seftlements, where the Judges are address- 
èd as ‘My Lord’, to be Ohief Justice of 
the Gold Coast, he tried to introduce a 
similar practice into West Africa” but 
without* * success, ` In Mauritius not only 
are the judges addressed as ‘Your Honour’, 
but the Master of the Supreme Oourt and 
all the magistrates are similarly address- 
ed, QOould anything be more absurd ?” 

It would be interesting to know why (if 
at all) itis found impossible or very 
difficult or inexpedient to provide that 
O,Js. and all judges of the status of 
Puisne and upwards should not be address- 
ed as “My Lord,” in any part of the 
Empire, while judges of lesser rank should 
remain ‘Your Honour.” Perhaps a ques- 
tion in the House will elicit some reply, 
showing „us that there is some profound 
purpose behind the present anomalies, 

i "id 
A Correction. 

“It is surprising”, says the writer “how 
in social life inthe Colonies few people 
(including Governors) know the proper 
way to address a judge. At the Oorona- 
tion I happ€ned to sit in the Abbey next 
to a judge frcm Jamaica, who told me the 
following story aboutone of his colleagues 
—an old friend of mine who used to be 
on the Western Circuit with me and was 
afterwards Magistrate in the Bahamas when 


“el, first went there. 


“Upgn arrivgl in Jamaica, X was in- 
vited to King’s House (i. e. Government 


. House), and was asked by the Governor, 


who addressed him by his surnamg and 
without prefix, how he was getting on, 
and how he likedthe island. X replied 
that he liked it very well, but that ehe 
found people ignorant of how to adress 
him. ‘They have the impertinence to ad- 
dress me as-X, said my old friend. As the 
interview came to an end, thee Governor 
turned to him and =  refmarked: ‘Well, 


56° 
Judge, I hope you will be very happy 
here. "—The Law Journal. 


Blood Tests and Paternity. 


. We were glad to see the prominence given- 


by the Times (May 17) to the result of a 


blood test in an .affiliation case. The. 


defendant dénied paternity, and the Bench 
agreed, as all parties were willing, that 
a blood-test should be taken. The appli- 
cant’s blood, group was MN, the child's 
was N, andthe defendant’s was M. This 
completely exculpated the defendant, be- 
cause the child of parents whose blqod 
groups are MN and M gould only be MN 
or Myandnot N. The principle is tHatifa 
child has a blood character which its 
mother has not, it must have inherited it 
from its father, and if the defendant has 
not got it, he cannot be the father. Such 
tests can, of course, be conclusive only on 
the negative side, and a full test will on 
the average clearone falsely accused out of 
three. They may show that a man gannot 
be the father, but never that he must be. 
As the law stands at the present time the 
mother need not consent, andina doubt- 
ful case probably would not do so. And 
in any -case it should be the practice, as in 
New. York, to withhold such evidence where 
it is inconclusive, for fear it should be 
taken as corroboration of the applicant’s 
case. But the value of such evidence is 
undeniable, and there would be greater 
demand for it feits precise implications 
were more widely appreciated by the legal 
profession. An explanatory article was 
published in 84 Law Journ. 301, and the 
more publicity the matter has the better. 
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This is, we believe, tha first case in ‘this 
country in which a tondlusive—or perhaps 
we should say exclusive~-result has been 
put Kefore the Court, and it makes legis- 
lation on the subject obviously desirable. 
The costs of such tests, which is “ab re» 
sent considerable, would be greatly lessened 
if they were more often required.—The Law 
J ournal. 


Divorce for Insanity: Evidence. 
The attention of readers should be drawn 
to an important note which’ appeared in 
Wednesday's The Times in respect of the 
evidence required in cases where a peti- 
tioner is seeking a decree of divorce under 
the Matrimonial Causes Act, 1937, on the 
ground that the respondent is of incurably 
unsound mind and has been continuously 
under care and treatment for a period 
at least five*years immediately preceding 
the presentation of the petition (see, ss. 2 
and 3 ofthe Act). The note states that, 
in a case in the Divorce Court on the pre- 
vious day, the learned President commente 
edon the fact that a medical superinten- 
dent, who had only been in office ina 
mental hospital for afew weeks, was called 
on to give evidence relating to the mental 
condition of the respondent, who was an 
inmate of the hospital, when there was 
availablea medical officer who had been 
there for over twenty years. The Presi- 
dent, it is said, added that.he wished if 
to be clearly understood that the court 
would expect the best possible evidence 
with regard a respondent's mental 
cond¢tion from the place where the res- 
pondent was detained.—The Solicitors’ 
Journal, dated May 28, 1938, 
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REVIEW. ' : : 


The Law of the Indlan Constitution 
By M. Ramaswamy, B.-A.; B. L., ADVOCATE, 
MYSORE ; PUBLISABD By LONGMaNs, : GREBN 

- & .Qo., LONDON, AND PRINTED BY TEB 


Ksur Hatt Press, LTD., OXFORD. Pricke’ 


21s. Nat.- e m 

The object of the learned Author in 
writing this book as pointed out by 
Prof. Keith in his Foreword is to present 
a legal interpretation of the Government 
of India -Act, 1935. The exposition of the 
Actis full gnd clear without ignoring the 
real difficulties that would arise in inter 
preting 46. The important and useful 
feature of the book is the adduction of 
parallels from the interpretation of the con- 


e 





stitutions of Canada, the Commonwealth of 
Australia and theJJnited States of America 
which were the models before the framers 
of the Act of 1935. The Author has sketched 
the constitutional history of British | rulp 
in India from the Montagu—Ohelmeford 
up-to the Act of 1935 and hag explained 


the position of the Indian Stites, which. 
“would be of grat help 


the progress made by the new Act. The 
book on the whole would’’ be useful as 
an aid in solving the problems arising 
in the interpretation of the Act of 1935. 
The printing and the get-up of the book 
are good. 2-2 ‘ 


in appreciating ` 
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. THE JURY IN CRIMINAL CASES. : 


e 

_ What moved us to write upon this sab- 
ject was the perusal of Mr. Geoffrey de-O. 
Parmiter's thought provuking book, *Reason- 
able Doubt” (Arthur Barker, Ltd., 15s.), a 
thorough and praiseworthy piece of work. 

So important and fundamental in English 
Criminal procedure is tha jury that we 
adopt the unusual course here of discussing 
the book in an article insteadof a review. 
Its subject, though it might perhaps seem 


from thetitle and the quotation on the title’ 


page to be restricted to the question of the 
burden of proof, 18 better indicated by the 
heading of the urst cnapter, “The value of 
trial by jury,” with the limitation that it 18 
trials by Jury on indictments that are in 
question, the jury in civil cases being men- 
tioned only incidentally. Tne author reaches 
the bold conclusion, that “trial by a judge 
without a jary can, humanly speaking, be 


made completely just in almost every case.” 


We shall not,in discussing the particular 
criminal trials used by the author as jllus- 
trative, leave this dictum unchallenged and 
we hope to put forward some practical sug- 
gestions of ourown. We acknowledge, the 
candour and force with which he argues his 
case and we accept his view that ‘ta con- 
sideration of such trials as these 18 perhaps 
the best means of forming a jist opinion 
of the modern fury system,” merely adding 
the caution that the “jury system” includes 
the presidency and guidance of a pidge: 
only if he shirk his functions have the jury 
members to perform unaided their part as 
Judges of fact. We attach great import- 
alice to this reservation, becaus® often, 
th$ugh the author himself is too clear think- 
ing to fall hto this error, the failure of a 
Jury is assumed to be the jugy’s alorte, where- 
as on many LCcasions, a8 witness the reports 
of cases in the Court of Criminal Appeal, 
16 can properly be put down to the judge, 
who would certainly have done no better 
\withou§ the fury than with it, and would 
probably have had gomawhat more opportu- 
nity of escaping corrégtion. 


lin—j—? ° 


To Mr. Parmiter’s cases we &dd another 
which seems to us a useful addition to those 
he has selected. That isthe case of Robert 
William Hoolhouse, tried at the Yorkshire 
Winter Assizes on the 28th, 29th and 30th 
March last. and in the Court of Criminal 
Appeal on the 9th May, 1938. 

The firatyase selected by Mr. Parmiter is 
that of Alfred Arthur Rouse, the “Blazing 
Oar Murder” of 1930. 

After a careful setting out of the evidence 
in summary and an equally careful descrip- 
tion of the trial, criticism is made of “certain 
unsatisfactory features’ of the trial. The 
first is the publicity given tothe evidence 
presented at the police court as tothe ac- 
cused's relations with women, including his 
“harem" speech. 

“We discussed the use made of that evi- 
dence in an article at page 131 of Volume 
95. We inclined to the view that it was 
inadmissible. But that, though animportant 
question, is of only secondary interest. The 
main issue is the effect of, publicity. ‘The 
evidence was given before the examining 
magistrates and it was extensively broad- 
cast. Without this publicity it would not 
have been of the least consequence that 
the ‘evidence was admitted by the 
Magistratese But its publication involved 
the deplorable fact that it would be next 
to impossible to find a jury whohad not to 
some extent, either vaguely or clearly, in 
mind, that Rouse was immoral and mis- 
chievous in his relations with women. That 
-the complications resulting had put him into 
4 position wHere the desirability of his 
completé disappéarance might be sdggested 
as a motive for providing a burnt out car 
with an unidentitiable corpse init, was put 
forward by the prosecution at the magis- 
terial enquiry, and this suggestion* was 
known to all `the world. A case might be 
made for the admissibility of the evidence 
on this basis, but at the trial it was*not 
tendered as evidence of motive, and as 
neither evidence nor suggestion was put 
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forward at the actual trial we may proceed 
on the basis that the evidence should not 
have been admitted. 

In our article cited above we putit that 
the remedy for this defect of antecedent 
publicity befcre trial by jury is to exclude 
the press and public from preliminary en- 
quiries intO indictable offences of a charac- 


ter likely to arouse press attention and- 


activity. «lhe criticism directed at this de- 
fect cannot fairly be taken as damaging to 
the insjituticn of the jury. ‘The vice there 
is the unnecessary and dangerous license 
permitted tothe press. We say, unneces- 
Bary, for, be it observed, full publicity would 
remain for the trial itself, which would sepure 
all the advantages of ,open court without 
danger to fair trah : 

There has been an unfortunate lapse in 
the judicial attitude towards this ‘tangerous 
pubhcity preceding trial.’ In Rev. Fisher 
(1811), 2 Camp. 563, it was held to be libel- 
lous to publish the preliminary examina- 
tions taken bya magistrate beicre commit- 
ting an accused person for trial. Lord 
Ellenborough said: "The publicapion of 
prcceedings iu courts of justice, where both 
Bides are heard, and matteis are finally de- 
termined, is salutary and, therefore, it is’ 
permitted. The publication of these preli- 
minary examinations has a tendency to per- 
vert the public mind and to disturb the 
course of Justice, and it is, therefore, illegal.” 
And again, “their only tendency jp tō pre- 
judge those whom the law still presumes to 
be imnocent, and to poison the sources of 
justice.” OthePgases, collected in Vol. 32 
of the “English and Empire Digest,” at 
page 135, concord with this view. In later 
cases, examined by a legal correspondent 
of the New Statesman, 9th March, 1935, “the 
judges contented themselves with deciding 
the particular point before thefh and avoid- 
ed committing themselves on the general 
question, though they allowed its existénce.” 
‘he writer ot that excellent article speaks of 
“the rather confused and hesitant judicial 
accents,’ and adds “that in principle the 


publication of preliminary enquines cons’ piece af evidence whatever. 


sutures A gross cbntempt qf court ig beyond 
argument, but it would be a waste of time 
to ask judges to say so and atultify them- 
selves by condemning a practice that they 
havd counjenanced fcr the best part of a 
centu1y,’ As we have before this pointed 
oat, the remedy hes in the hands of the 
magistrateb themselves, and the Director of 
Public brosecuticns, in concert with defend- 
ing counsel, could do much to determine the 
magistrates’ attitude. 
e 
Ld 


JOURNAL 


{154.6 


Mr. Parmiter’s second line of criticism 
on the Rouse case hitsathe police far more 
than the jury. Thy handled the case very 
clumeily in its early stages. No trained 
medical dbserver had a chance of kee- 
ing the corpse undisturbed; and . after 
it was removed, the wreck of tLe” Gaye was 
left unguarded {for considerable periods 
during whicn it was almost certainly inter- 
fered with. This carelessness did, it is quite 
Tair to say, adversely affect the value of the 
evidence on which the jury acted, and it is 
reasonable to examine the question whe- 
ther, when due allowancé 18 made for 
weak points, there was sufficient evidence 
to justify conviction. We are of those who 
think there was. Further, as Mr. Parmiter 
himself rembrks, both of this and his other 
illustrative cases, “It must be remembered 
by the reader eho 18 inclined to agree or 
disagree with the verdict, that the jury saw 
the witnesses and were able to observe their 


. demeanour while giving evidence, whereas 


the reader is unable to do so.” 

The accused himselfis an exuibit in the 
case, and when he subjects himself to scru- 
tiny In tue witness box, an exhibit capable 
ot very thorough examination. The tangle 
ot mendacity in waich Rouse involved him- 
self must huve gone a long way to reiniorce 
the evidence against hum, salient facts ot 
which he lett unexplained. ‘Ihis would have 
been so whether the judge of tacts had been 
a lawyer sitting alone or twelye jury mem- 
bers. There is uo indication anywhere that 
the sudge disagreed with or had doubts 
about tne Verdicy. 

The second “illustrative case is that of 
Add&t Beck. It is manifest that Beck went 
down on a mistaken ruling of the judge. 
The author says, *Tne real mischief lay 
in the uppolding of a technical objection to 
a COUrBee Which was the very essence of 
the deience.” Qutte obviously no blame 
Cun attach to the jury for the non admission 
ol the” excludedwvidence. The last thing a 
jury would‘to of its own motion, even it it 
uaa tue power, would be to exclude any 


Ka 
‘Tne observation ot the Committee of En- 
quily 15 quoted that “evidence gs 10 identity 
based upon personal 1mpress10ns is, unléss 
supported ‘by oher tacts, an unsale basis 
ior rhe verdict of a jury.’ itis not unfair cri- 
ucim of Juries that they are prepared ‘to 
accepy wilu gieater 1eadiness mian-lawyers 
conversant ‘withthe weaknesses of evidence 
of identity, testumony which tough to be 
looked on with mfstrustg But, so lar as, we 
are aware, bhe jury wera not warned by ‘the 
o 
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judge to scrutinize weigh this evidence 
with special care, and there seems no reason 
to suppose that the common Sergeant, who 
prevented, no doubt honestly atid inngbent- 
ly, but wrongly and negligently, the jury 
frome having béfore them all the materials 
foy sound judgment, would, sitting alone, 
have arrived at a different verdict. For that 
is the issue before us—whether a judge sit- 
ting alone is a better tribunal than & 
judge with a jury. If a judge can be 
shown to have misled or hampered the jury, 
there is little doubt that he would have 
misled himself or reduced his own opportu- 
nities for sound decision. 

It it elementary that we must not compare 
the best judges and the worst juries, but 
the average judge alone with the average 
Judge plus the average jury. 

The fascinating case of Steinie Morrison 
follows. “The task of the jury in this case 
was not very easy, because of the many, 
contradictions contaimed in the evidence and 
the number of facts which remained un- 
explained. Moreover, the mode of life and 
outlook of most of the witnesses must have 
been very strange, and scarcely understand- 
able, to the average juror.” 

Whoever the tribunal were, he or they would 
have had to consider the contradictory evi- 
dence, and have submitted to its incomplete 
condition. This, indeed, is & chronic necessity. 
There is in this case, too, nothing to show that 
tte judge did not approve of the verdict. 
In the long after history of the case due to 
the stubborn reiteration oy Steinie Morrison 
of his assertion of his innocénce, the judge 
is not to be found doubting his gailt. 
Would the result have been different had 
Mr. Justice Darling sat alone to try the 
case ? 

Mr. Parmiter, indeed, criticises fhe work- 
ing of the Oriminal Evidence Act, and his 
comments are cogent, but itis not easy to 
suppose that the jury coqnyicted Steinie 
Morrison on his previous b character, 
after the very full direction and advice 
giyen to them upon this point by the judge. 
Buj whether this were soor not, the criti- 
cism goes far more to precedure than it 
does to the Working of the jury. Itis far 
more likely that they wereeaffecte( by the 
demeanour and behaviour of the accused in 
court. Within limits itis proper that they 
should havearegard to this. 

The conviction of Thomas Smethurst, the 
next og Mr." Parmiter's illustrative cases, 
was, 1t seems, largely induced by the mis- 
take ofa medica] “Kjness, which created 
-an atmosphere in Which everyone “seemed 
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weighed down, absolutely unable to escape 
from some mysterious wight hanging over 
their imaginations, which impelled them to 
a belief in the prisoner's guilt” (Mr. L. H. 
Gent, quoted in the introduction to the trial 
in the Notable British Trial Series). 

The judge commented on Dr. Taylor's 
mistake, but did not regard it as a sufficient 
reason for disregarding his evidence alto- 
gethér. He did not agree that the real 
question for the jury was to consider which 
set of medical witnesses were entitled to 
credit. They must, he said, fook at the 
other circumstances of the case. But, after 
the, trial, the learned Lord Chief Baron 
considéred a number of medical com» 
munications which had -been made to the 
Home Secretary, and found they put the 
matter of*the medical part of the enquiry 
“in a vey different light.” He had the 
opportunity to be wise after the event. 
The jury did not. It is pretty clear that 
at the conclusion of the trial, the judge 
was of the same opinion as the jury. And 
he continyed to believe in the prisoner's 
guilt; see his letter to the Secretary of 
State printed in an appendix to the edition 
of the trial cited. 

The last of Mr. Parmiter’s cases is that 
of Bywaters and Thompson, one well within 
the recollection of many of us. The point 
discussed by Mr. Parmiter is the admission 
of the love letters. The letters were ad- 
mitted by’ the judge, and that of course 
implies that, had he been sitting alone, he 
would, just the same, haveg@ken them into 
consideration. 

Mr. Parmiter also criticises the summing- 
up. In all this there is nothing against the 
jury as such. 

Our own selected case of Hoolhonse can 
be briefly described as follows, our descrip- 
tiop being based upon a full transcript of 
the &vidence, the summing-up and the 


proceedings in the QOourt of Oriminal 
Appeal. 
It was established that the murdered 


woman, aged sixty-seven, was raped and 
murdered on” a farm ‘toad. Spe was 
bruised “on the Face and neck, was stab- 
bed twice and died in afew minutes. A 
man was seen, with a bicycle, by two men, 
at the scene of the murder, and cah of 
them spoke to him, actually at “the sdene 
of the murder, almost immediately after 
it had been committed. One witness gaid 
this man had on “a sort of bluish goloured 
smock, a brown coloured coat like a farm 
worker's coat, and it looked as if he had 
leggings on. It was all in sch an instant 
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that you could not hardly distinguish per- 
fectly what he was.” He had a cap on his 
head and spoke ih a gruff voice with a 
local accent. The other of these two wit- 
nesses gave no description of the man but 
said the bicycle was a racing model with 
. dropped handlebars, these being painted 
black. 

The burden on-the prosecution, as the 
judge explained to the jury, was to,show 
that this man and the accused were one 
and thè same person. ‘In the attempt to 
discharge this burden cf proof the prosecu- 
tion gave evidence: 

That the accused had previdusly worked 
for the murdered woman's husband,*the 
farmer, and had been warned off the 
farm ; l 

that he did not go to his wark at an- 
other farm with athrashing gang on the 
day cf the murder, as he was éxpected to 
d . 


QO: 

that he was in the neighbourhood that 
afternoon, and, as the judge put it, “could 
have been there with his bicycle when 
that man was seen” at the spot of the mur- 
der at the time it was done ; 

that he was wearing a Burberry coat, 
blue trousers and.a brown suit with a 
bicycle clip on at least on one leg (it was 
suggested the trouser leg drawn together 
by the clip would in a momentary glimpse 
in a moving headlight of a lorry be suf- 
ciently like a legging to be méstaken for 
one); 

that he made a remark to the witness 
who described tĦose garments, to the effect 
that he was intending, if he could, to have 
sexual connection with a female; 

that he had a bicycle with dropped 
handles. 

The judge summarised all this by saying; 
“He might quite well have been there and 
might so far as time, place and opporsuñity 
P „concerned, have committed the mur- 

er. 
The prosecution, in further attempted 
discharge of the onus on them, gave evi; 
denca of certain “circumstances of grave 
suspicien. . n 

The accused gave an account of his move» 
ments which, if true, established an alibi. 
Thgt account was not true, and later he ad- 
mitted it was not true. 

Some evidence of a frightened® demean- 
bur. in the evening of the murder (sup- 
posed to have been committed in the neigh- 
bourhoéd of 5 P. m.) was given; but the 
judge told the jury to look at “that kind 
of evidence with great caution ; it appears 
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to me to be very daggerous to rely -on 
another man’s accotnttlof a man's demean- 
our.” è a 

The accused was seen next day to have 
scratthes on his right cheek: The dead 
woman was found with gloves om. byt it 
was suggested that a desperate woman 
clawing at the face of her attacker migh 
force her nails through the woollen ma- 
éerial and inflict scratches. He accounted 
for the scratches by an alleged fall from his 
bicycle, hut had no other gnjury. 

Blood was found on the cuffs of his 
shirt, on his handkerchief and on the right 
side of the peak of the cap and on other parts 
of his clothing. The blood marks on the 
cuffs were of two kinds, one got by dab- 
bing or pressing against blood, and the 
other got by drops of blood spurting. The 
bleod on one of the cuffs was of the 
woman's blpod group. Thè accused re- 
fused to have a test to asçertsin his group. 


“The other blood staing were of human blood 


which could not be grouped. 

The defendant's suggestion was that the 
blood on the handkerchief came from a 
boil, but the expert examination revealed 
no pus. The accused accounted for other 
blood stains by a cut when shaving. The 
judge's comment was, “Well, that might 
account for the blood here” [cuff], “it 
might account for the blood there; but it 
is not easy tosee how it could account for 
the blood on the cap; and itis not easy 
to see how it could account for the blood on 
the trousers or the overalls.” 

That the defndant’s pocket knife was 
Buah a knife as might have caused the 
fatal wounds, was clean when found. A 
hair was found on his handkerchief, not 
like his own but like the woman's and a 
hair found on the front of his shirt was like 
some ofthe womay’s pubic*bairs. 

On the other hand no seminal stains were 
found on his clothing, though much semen 
was found gwtM dead woman. 

Mr. Justice Wrottesley: “It comes to 
this, that the prosecution pile up suspicious 
circuntstance after suspicious circumstante, 
and the most they can do in this Case 
is to present to ycu all the @vidence that 
can be ecollecigd. When they have done 
that they have got a number of things in 
regard to each one of whick, when you 
test it, it amounts to no more than this, 
that itis quite ccnsistent with this man 
having committed the murder, but it 18 
consistent with his ngt having cofhmitted 
it... Take all these circymstances, suspicqous 
though they are, orintfy be—ask ydurselves, 
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do they convince a beyond all reasonable 
doubt, beyond the possibility of mistake, 
that the young *man murdered that old 
lady ?” e | | 

The defendant did not go into fhe wit- 

box, but befere the judge's summing- 

up, which we have for convenience sake 
‘dealt with when indicating the evidence, 
his counsel submitted “no case” and was 
overruled. ° 

In four hours and twenty minutes the 
jury found a verdict of guilty. 

Two brief extracts from the judgment 


of the Court of- Criminal Appeal are 
enough. 
“It is said that there was nothing 


proved against the ,accused except a num- 
ber of isolated circumstances, each of 
which in the view ofthe jndgze who was 
trying the case was uotin itself sufficient 
to warrant’ the conviction , of this man” 
(compare this, however, with the actual 
words of the trig] judge, supra, that egch 
circumstance was “quite consistent with thia 
man having ccmmitted this murder but it 
is consistent with his not having com- 
mitted it”) “but that ia all the world away 
from saying that those circumstances in 
combination could not be viewed by the 
jury as constituting a case which was 
sufficient to carry conviction to their minds 
that this man was guilty.” “The case re- 
mains one upon which there was, in the 
opinion of this Court, evidence upon which 
the jury might fairly act in finding the 
accused was guilty of the crime with 
which he had been @harged, and that 
being 80, the inevitable result is that this 
application must be dismissed ™ 

This is, of course, the position as laid 
down over and over again by that Court, 
The appellant, to succeed, must show that 
the jury's verdict “ig unreasonAble or can- 
not be supported Raving regard to the 
evidence," .Criminal Appeal Act, 1907, sec» 
tion 4 (1). It is not suffict®@Mfo show that the 
case Was a weak one, or that the members 
_ of the court feel some doubt as to iig 
e correctness. If there was evédence to 
*support the conviction the appeal will be 
dismissed. It will be seen from the de- 
cided cases, collected in “Archbold’s Crimi- 
nal, Pleading,” 30th edition. page 333, that 
it is tooelate to attempt to give to the 
phrase “cannot be supported having re- 
gard to*the evidence,” any but a narrow 
meaning., Ib is, of course, open to the 
OCou*t of Oriminal Appeal to assess the 
pvidence at a highet alue than has the 
trial budge. A 
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On the collective effect of a number of 
circumstances each eof which taken alone 
is consistent with gilt or innocence, one 
must always remember Lord Hewart’s 
warning, given in another branch of the 
law, but still germane, “zero plus zero 
cannot produce a plus quantity”. Oliver v. 
Jeffrey (1925), 89 J. P.N. 355. Bat, of 
course, here, the view*of the court was that 
nane of the facts before the jury was quite a 
BETO. 

Anyhow, the’ jury found thb accused 
guilty, in circumstances which seem un- 
satisfactory to a number of people, and 
no one can regard the case as a strong 
6ne, It is perhaps not quite respectful to 
consider what “the judge, sitting slone, 
would have decided, but one cay fairly 
say (hat his summing-up would have 
amply justified an acquittal, though it did 
not exclude a conviction (otherwise of 
course the submission of “no case” would 
have been upheld). One wonders, too, whe- 
ther each member of the jury, unsupported 
by eleven others, would have discharged 
his *responsibility by a verdict of guilty. 
We leave the matter there for the con- 
sideration of our readers, always reminding 
them that an occasional failure of a jury 
might well be balanced by an occasional 
failure of a judge sitting alone. 

On the whole of the cases discussed 
above we would remark that, with the. ex- 
ceptiow of Beck, each of the accused was 
tried by a High Court Judge, but on the 
great issue of judge sifting alone versus 
judge sitting with a fury one has to re- 
member that only a small proportion of 
jury trials consists of those presided over 
by a High Court Judge. If the jury 
goes provision has to be made for all 
triala. 

On the whole subject we come to the 


*conclusion that the case made is insuffi 


cient to justify abolition of the ‘jury. Mr. 
Parmiter himself does not say that abo- 
lition of the jury is desirable, though it is 
fair to infer that his mind is at least moving 
in this direetion. m 

His arguments, and our own, db, however, 
we submit, indicate the neceseity of re- 
form. The lines reform should take should 
be the subject of a deliberate ang autho- 
ritative enquiry. Reform should ctrtainly 
include making mandatory the privacy of 
preliminary enquiries, at leas} in all nore 
ous cases or cases likely to become so. 
There should possibly be some reduction in 
the number of jury members, and the 
question should be examined whether those 
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members could not be selected in some way 
giving a greater guarfnteegthan at present 
of their intelligence and general fitness 
for their task. It sounds immensely 
difficult. 

It would be very desirable for those 
considering possible changes in the law 
as to trials by jury, to enquire into the 
working of ¢hat provision of the South 
African law which entitles any person 
charged on indictment before a provincial 
or local division with any offence, to claim 
trial by a judge and two assessors (quali- 
fied by being the holders of certain judicial 
' offices) instead of by a judge and jury; 
and to consider whether some such “pré- 
vision might, usefully be added to our 
English law. 

One point not made by Mr. Parmiter is 
that the jury in criminal cases ig in fact 
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in course of supersessiog, a matter dealt 
with by another recefit writer, Mr. Albert 
Lieck, in “Bow Street W&rld,” who urges - 
that @hangese“ought to be made econ 

sciously so far as possible, and not be 
brought about by a process of taking the 
line of least resistance.” The chapter 
on the jury in that book shows how far 
progress has already gone along that line. 
This author makes in general a strong 
case for a thorough examination of magis- 
terial and,criminal law §nd procedure. 
In the whole range of these’ nothing is 
more urgent than the determin&tion of the 
questions whether the jury in criminal 
trials is to survive, and if it is to do so, 
where the line is tobe drawn between 
trial without and trial with a jury:—Justice 
of the Peace. es 
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CRIMINAL LAW AÑD PRACTICE. : 
POSTPONEMENT of HABITUAL OURIMINAL OHARGE. 


The power of a Oriminal Couri to “sen- 
tence a prisoner toa period -of preventive 
detention for being an habitual criminal 
is contained iss. lO of the Erevention of 
Orime Act, 1908, which provides that the 
Court may doso “where a person is cm- 


victed on. indictment of a crime, commit-.. 


ted! after the passing of this Act,.and 


subsequently the offender admits that ‘he. 


is or is found by the jury to be an habi- 
tual Criminal, amd, the Oourt passes a 
sentences of penal servitude. Under sub- 
s. (4) it Is provided that in the proceed- 
ings on the indictment the offender shall 
in the first instance be arraigned on so 
much only of the indictment as. charges 
the crime, and if on arraignment ke pleads 
guilty or is found guilty by the jury, the, 
jury shall, unless he pleads guilty *to 
being an habitual criminal, be charged to 
inquire whether he is an habitual criminal 
—and in that case it shall not be necessary 
to swear the jary again. | 

In a recent appeal to thè Court of 
Oriminal Appeal (R. v. Trifa [1938] W. N. 
205; 82 Sol. J. 477) a prisoner had pleaded 
guilty at quarter sessions to a charge of 
housebfeaking aud not guilty to a charge 
of beifg an habitual criminal. The jurors 
in waiting in courtwere then discharged 
and thé trialéon the second charge pro- 
ceeded on, the next day before a 
different bench and a different jury. The 
appellant's convictionsfor being an habitual 
criminal was quashed. 
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The ground for allowing the appeal was 
stated by the court to be that it was con- 
trary to the Act and to numerous decisions “ 
in the Oourt of Criminal Appeal. The 
decisions cited were R. v. Jennings, 180r. 
App. Rep. 120, in which Phillimore, J., held 
that-it was impossible to split up an in- 
distment; R. v. Hunter, 15 Or. App. Rep. 69, 


-in wbich a prisoner was charged with office 


breakigg and being an habitual criminal 
and was found gully of the firat offence and 
the trial on the esecond offence was post- 
poned ¢o the following sessions when he was 
tried by a different jury; and R. v. Coney, 
1, Or. App. Rep. 128, in which the pro- 
cedure was similar. “Lhe proper pro- 
cedur&,” thee court said in R. v. Triffit, 
“wags for the trial of a person accused 
as an habitual criminal to follow immedi- 
ately ooehis being convicted of or plead- 
ing guilty to substantive offence with 
which he was charged.” 

s With regard to a further point which . 
‘was taken? the court followed R. v. Foster,” 
3 Or. App. 173, in which it was held that” 
where the point is not taken atethe trial 
or in the netice of appeal the Court ought 
not to be affected by the fact that eno 
proof had been given of the service `of 
the notice which wasrequired:to be given 
to the clerk of the court before the pre- 
ferment of an indictment for ebeing an 
habitual criminal; geg R.v. Turner, 5 Or. 


App. Rep. 103. || 
Darling, Ja was of tht’ spiniog inf R. v. 
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' Jennings, supra, that it was areal hardship 
oh à prisonet nd à defect in the Act 
that he could pot obtainan adjournment 
' of the trial of the charge of being an 
. habitual criminal, byt in “R. v. ẹ Hunter 
“ (bovo) the Earl of Reading, O. J., pointed 
- owt that the charge of bemg an habitual 
criminal was not one of an offence, but 
one which alleged a status or condition 
in the prisoner so as to enable ‘the court 
to deal with him in a particular manfier. 
The Earlof Reading agreed thatit might 
be unfortunate, but said thate the objact 


of the legislature was not to create an-- 


other offence, but to enable a court to 
pass a further sentence.- In individual 
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cases: hardship tnyst arise, especially ag 
the minimum notice of the charge which 
© accused is seven 
days (s. 10 (4)), As the profession ig 
aware, that is not always sufficient time 
to enable a defendant to a serious charge 
to obtain allthe evidence he requires to 
meet it. The hardship, however, involved 
in this necessary and beneficial statute 
could probably be mitigatede by a short 
amending Act,not as Darling, J., suggest- 
ed in R, v. Jennjngs,to allow of the adjourn- 
‘ment of the second charge, but to permit 
‘a longer minimum: period 0f notice of the 
charge to be given to the accused.—The 
oltcttors' Journal. 
- “6 
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The Woolsack. _ l 

While we" are all familare with the fact. 
that many words in our language have, 
In the course ofthe centuries, become 
divorced from their original signitication 
Or explanation of their formation, it must 
have come with something of a shock.to 
be told, as we were last week, that the 
- Woolsaok, which has; been regarded asa 
Working synonym for the highest office 
in the law, is not, and apparently has 
not been tor a long time, as generally it 
was supposed to be, stuifed with woolsat 
aul, but with horsenair. Happily, as we 
learn, this departure from ancient usage 
18 now to be corrected, for ‘the LordeGreat 


‘Obhamberlain has given his' sanction for’ 
the Woolsack to be restuffed, this time ` 


with a blend of British Dominions and 
Enghsh, Scottish and Welsh wool. The 
commonly accepted explanstaon.of the name 
of the crimson-coveied backless sofa on 
which the Lord Ohancelor siti, while pre- 
siding im the House ef Lords is that com- 
‘pendiously given in that very useful work 
ot reference, the Oztosda Vom pation LO 
English Literature, namely, 

reminder to the Lords ot the importance 


6 England ot the wool trade,” put Lords „Desdemona: 
amipbell, who occupied the Woolsack for - 


50me ` years, was inclined to the more pro- 
saic view that in the rude simplicity of 
‘early times a sack of weol was frequently 
usede as a sofa, and such a seat was 
Provided for the Ohancellor, while the 
ordinary ¿judges had tobe content with 
& hard wooden -hench, and the 
advocetes Had to 
veer rail calle 
b the real o 
IA @ 


of the name, the 


~ 
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Extracts from Contemporaries. 


-Law, and Oustcm of 


to serve as a.. 


stand behind a rough - 
thee Bar. Whatever ~ 


Woolesagk has “for centuries carried with 
it its present association with the office of 
the Lord High QOhancellor. It is curious 
to note, however, as the late Sir William 
Anson pcinted out in his treatise on the 
the Constitution, 
that. “the Woolsackon which the Speaker 
of the House of Lords sits is outside the 
limita of the House, so that the office may 
be discharged, and has been so discharged 
when a commoner has been Lord Keeper of 
the Great Seal, or when the Great Seal has 


- been ın commission.” Thus, we find under 


date. 22nd November, lo30, in the list of 
those -pfesent in the Upper House this 
entry: ‘‘Heoncus Brougham, (ancellarius,” 
but on that date he had, mo right to debate 
or vote. On ‘the following day, however, 
we ‘find this entry: “Dominus Brougaam et 
Vaux, Vancellarious,” the meaning of which 
is thathe had now received his peerage, 
and as a peer he could intervene in debate 
and vote.-#The Soltertors’ Journal. 


` Put out the Light’. 


A question recently asked and answered 
in the correspondence columns of a news- 


paper concerned the quotation in a murder 


trial of Othello’s lines over the sleeping 
““Put-oué the light, &nd then put out 
the light? 
“If I quench thee, thou flaming minister, 
“I can again thy former light restore 
“Should I repent me; but once Hut out 
„hine | ° 6 
“Thou cunning’st pattern of excelling 
nature $ S 
“I know not where is that Promefhean 


heat 
“That can thy light relume,”, 
+ 


- 


Be |  -JOPRNAL 


~ 
- 


“One TAERE, suggested: that, Moj- | 
tagu Williams used thêm defending Lefroy, 
but; all I find in the text of his speech 
is the paraphrase: “Remember that -the 
light ofslife,once extinguished can never 
be rekindled,” When he heard. those 
words,. did the judge, Lord Ohief Justice 


‘Coleridge, remember, how when he waa - 


quite a youngster * "he had used the 


same analogy in Devon? The lighté,in™ 


court had , gone out during his speech for 
the defence in a murder” case, “Gentle- 
men,” he hat said, “you have seen how 
suddenly the light went out—how quickly 
it has been restored. Iti 18 in your power 
to extinguish the prisoner's life, but. rê- 
member: if you do,so, if cannot in. any ~ 
circuntatancés be replaced.” 3 co 
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Marshall Hall's Quotations. EE ee 
It was Marshall Hall, in-his defence of 
Harold’ Greenwood, at. Jarmarthen,- who, 
in his usual style, made the most dramatic 
use of Shakespeare's words- Opening-his. ; 
` ppeech, he- adapted somé Bes lines trom 
“Othello.” A 
Trifles light as aire... 
“Ae. to the jealous confirmation strong `- 
l “As proofs of Holy Writ." ae 


Than at the end.he said:, “Your: e 
is mal. Science “Gan do a; great) 


and- milligrams can tell you, to thé . thou» 
` sandt or the nvijjionth part. of a “gran 
the constituents of the human body: But 


science canhot do one. thing—that is, to 
find the spark which converts the insensate i 
Here he drop- 


clay- into a human being" 
Sei his. vojce to a whisper -to. récite- the 
lines beginning: “Pat out the light. 

you going, by your verdict; to _put out 
that hight ?”. he -. asked. Then-, suddenly 


‘deal. - 
These men with their mirrors, miitltipliers 


“Are 


| ato 


hé cried: “Gentlemen’ of-tge jury, I derhand 
at your hands” the Mie of Harold Green- 
‘wood. "— The Solicitors’ Journal, 


$ 2 
AN $ ` r Pa 


t 


fhe League and: Äbýesiñta. A 

‘The problem which* confronts .the. pre- 
sent meeting of the Council of the League’ 
of Nations is how to déal’ with an appar- 
ently successful breach by a Great Power, 
a member of the League, of its obligations . 
under the Qovenant—obligatione reinforced 
by its adhesion to thie Pact ôf Paris; “and at 
the same time afford such consolation as it 
ean to Abyssinia, the victim of this aggres- 
“sion, also a member of the League. How the-" 
- problem will be solved, we need not ‘antici 
pate, but-the solution will be part of the 


..~ slow ‘and: uneven evolution of International 


Law. That the problem has .arisen does‘not 
mean that the, League has altogether failed. 
What has happened is that “it has not rival- 
Idd the infant | Hercules and beén. at the 
start the success which its founders hoped. 
-Twenty years or less is a short time for an 


‘institution such as the Leagué of N ations 


to get establiséd and ‘produce -its antici- 
pated effecti- THe education of. nations in the 
ways-uf peate’ is slow, and the recent exhibie — 
‘tion ii. Bpain. “of ruthless~ arial: ‘warfare, 


8nd - the -general preparations elsewhere 


which- may have the like result, show a re- 
trogression to a state of savagery even 
worse than “that which’ impelled Grotius 
three hundred years ago to ‘lay the ‘fourida- 
tions of .Bystematic International Law as à 
remedy. - The rogression is due to 
the means of destruction outgrowing the 
moral restraint of man. But if under 
Buch conditions the Council’ of the League 
has to register a “setback, ` this “does not 
meañ a fature of its high ` purposes. “The 
League fs “in "bing ande success will. 
come from’ experience and patience. ~The . 


raising his ° voice to dramatic ‘clearness LawJ eurnal, ; E 
e a > Wit & Húmour? Si a a 
$ -w airm R - 
. Cause- Sufficient. : . Dan Lawyer. ` Yes, what-is-it 300 “want?” 


` SOHNE. Lawyer's office. - Enter little girl, 
sob: g bitterly. ; 
Lane Why, ‘little one, what’ B‘wrong? 
Tamin Gian. “Are you Mr. Blank, th. 
Jk yen? b 3 me 


~ =. = 


` LITT La a I. want--(eob)- | want—a 
reang from. my . pa and ma. Case and 
Comment. = -oou a s -e o Že- 
~m o RA,’ t t> td Iw am pte NET a7 ah t a LL L 
55 7 > iwa ka - =- ‘t rs "ae 1” ® ” Pis g 
g 6 cts jowe ” ea orel dee at We a a 7 
Lim a ll, 2A g Fo EE TES A -P a 
14 hi me ~ Ki = ” yi ¥ 
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